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Presidential Documents

Title 3—

The President

Proclamation 6174 of September 4, 1990

National D.A.R.E. Day, 1990

By the President of the United States of America

A Proclamation

Prevention remains one of our most important weapons in the Nation’s war on
illicit drugs, and all of us must continue working together to teach young
Americans about the dangers of experimenting with drugs and alcohol. One
collaborative program that has proved to be particularly effective is Project
D.AR.E. (Drug Abuse Resistance Education). Developed in 1983 by the Los
Angeles Police Department and the Los Angeles Unified School District, the
D.ARE. program has brought together students, parents, educators, and law
enforcement officers in a concerted effort to help young Americans say “No”
to illicit drugs and “Yes" to life.

Many of our Nation's law enforcement professionals have seen firsthand the
violence, death, and despair caused by drug and alcohol abuse. Mest tragic
and most frustrating is the devastation unleashed upon children, whose great
potential and bright hopes for the future are too often laid to waste as a result
of drug use. Through Project D.A.R.E., specially trained, veteran law enforce-
ment officers provide classroom instruction aimed at impressing upon children
the dangers of using drugs and alcohol.

The D.A.R.E. program not only alerts participants to the perils of drug use, but
also helps them to develop skills to resist the subtle pressures that influence
young people to try drugs and alcohol. Project D.A.R.E. targets children in
kindergarten through 12th grade—at ages when they are most vulnerable—and
helps them to develop self-confidence, a sense of responsibility, and respect
for our Nation's laws.

The law enforcement officers who lead the D.A.R.E. program also help to
educate parenis about the dangers and symptoms of drug and alcohol abuse,
pointing out ways in which they can help their children to stay away from
drugs. For example, through this innovative program, parents are reminded
that it is important not only to talk to their children, but also to listen to them,
learning about their troubles and fears and discerning their need for guidance
and support.

Since its inception only 7 years ago, the D.A.R.E. program has been adopted
by schools in 2,000 communities in 49 States and by the Department of
Defense Overseas Dependent Schools worldwide. This week we applaud the
success of Project D.A.R.E. and salute the dedicated law enforcement officers,
parents, and educators who are making it work. We honor; too, in a special
way, the enthusiastic young participants who—by word, deed, and example—
are demonstrating to other young Americans the many great and lasting
rewards of staying drug-free.

In recognition of the success of Project D.A.R.E., the Congress, by Senate Joint
Resolution 281, has designated September 13, 1990, as “National D.A.R.E.
Day" and has authorized and requested the President to issue a proclamation
in observance of this day.
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|FR Doc. 90-21152
Filed 9-5-80; 11:30 am)
Billing code 3195-01-M

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of
America, do hereby proclaim September 13, 1990, as National D.A.R.E. Day. |
urge all Americans to observe this day with appropriate programs, ceremo-
nies, and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this fourth day of
September, in the year of our Lord nineteen hundred and ninety, and of the
Independence of the United States of America the two hundred and fifteenth.

7o i
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is soid
by the Superintendent of Documents,
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7CFR Part 910

[FV-90-188-FR]

Expenses and Assessment Rate for
Lemons Grown in California and
Arizona

AGENCY: Agricultural Marketing Service.
AcTION: Final rule.

suMMARY: This final rule aunthorizes
expenditures and establishes an
assessment rate for the 1990-91 fiscal
year under Marketing Order No. 910 for
lemons produced in California and
Arizona. Funds to administer this
program are derived from assessments
on handlers. This action is needed in
order for the Lemon Administrative
Committee (Committee), the agency
responsible for the administration of the
order, to have sufficient funds to meet
the expenses of operating the program.
This facilitates program operations. An
annual budget of expenses is prepared
by the Committee and submitted to the
U.S. Department of Agriculture
(Department) for approval.

EFFECTIVE DATES: August 1, 1990,
through July 31, 1991.

FOR FURTHER INFORMATION CONTACT:
Beatriz Rodriguez Marketing Specialist,
Marketing Order Administration Branch,
F&V, AMS, USDA, P.O. Box 96456, room
2524-S, Washington DC 20090-8456;
telephone: (202) 475-3861.
SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order No. 910 [7 CFR part 910}, as
amended, regulating the handling of
lemons grown in California and Arizona.
The marketing order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended {7 U.S.C. 601~
674), hereinafter referred to as the Act,

This final rule has been reviewed by
the Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Crder
12291 and has been determined to be a
“non-major’'rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or dispropertionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 70 handlers
of lemons grown in California and
Arizona who are subject to regulation
under the lemon marketing order and
approximately 2,000 producers of
lemons in the regulated area. Small
agricultural producers have been
defined by the Small Business
Administration [13 CFR 121.2] as those
having annual revenues of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of lemon producers and
handlers may be classified as small
entities.

The lemon marketing order requires
that the assessment rate for a particular
fiscal year shall apply to all assessable
lemons handled from the beginning of
such year. An annual budget of
expenses is prepared by the Committee
and submitted to the Department for
approval. The Committee consists of
handlers, producers, and a non-industry
member. They are familiar with the
Committee’s needs and with the costs
for goods, services, and personnel in
their local areas and are thus in a
position to formulate an appropriate
budget. The budget is formulated and
discussed in public meetings. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

The assessment rate recommended by
the Committee is derived by dividing
anticipated expenses by expected

shipments of lemons. Because that rate
is applied to actual shipments, it must
be established at a rate which will
produce sufficient income to pay the
Committee's expected expenses. The
recommendad budget and rate of
agsessment are usually acted upon by
the Committee shortly before a season
starts, and expenses are incurred on a
continuous basis. Therefore, the budget
and assessment rate approval must be
expedited so that the Committee will
have funds to pay its expenses.

The Committee met on July 3, 1990,
and unanimously recommended 1990-91
marketing order expenditures of
$970,000 and an assessment rate of $0.05
per carton of lemons. In comparison,
1989-90 marketing year budgeted
expenditures were $775,000 and the
assessment rate was $0.045 per carton.
Based on the amendment of the
marketing policy, which was adopted by
the Committee at its August 14 meeting,
the assessment income for the 1890-91
fiscal year is revised to total $895,000.
Assessment income is determined by
the anticipated fresh domestic
shipments of lemons. Since the
Committee revised the fresh domestic
shipmen!s from 17,340,000 cartons to
17,900,000 cartons, the assessment
income is expected to increase from
$867,000 to $895,000. Reserve funds may
be used to meet the projected deficit of
$75,000 in assessment income.

Major budget categories for 1990-91
are $267,000 for field and compliance
expenses, $241,300 for administrative
and office salaries, and $122,000 for
Committee member expenses.
Comparable expenditures for the 1989
80 fiscal year are expected to be
$224,750, $195,622, and $102,000,
respectively. In addition, the Commiittee
anticipates spending an additional
$110,000 during 1990-91 on the
relocation of the Committee’s office
from Los Angeles to Valencia.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs would be
significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.
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This action adds a new section
910.228 and is based on Committee
recommendations and other
information. A proposed rule on the
expenses and assessment rate was
published in the August 9, 1990, issue of
the Federal Register [55 FR 32423].
Comments on the proposed rule were
invited from interested persons until
August 20, 1990. No comments were
received.

After consideration of the information
and recommendation submitted by the
Committee and other available
information, it is found that this final
rule will tend to effectuate the declared
policy of the Act.

This rule should expedited because
the Committee needs to have sufficient
funds to pay its expenses, which are
incurred on a continuous basis. In
addition, handlers are aware of this
action, which was recommended by the
Committee at public meetings.
Therefore, it is found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register [5
U.S.C. 553].

List of Subjects in 7 CFR Part 510

Lemons, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 910 is amended as
follows:

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR
part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended, 7 U.S.C. 601-674.

2. A new § 910.228 is added to read as
follows:

Note: This section will not appear in the
annual Code of Federal Regulations.

§910.228 Expenses and assessment rate.

Expenses of $870,000 by the Lemon
Administration Committee are
authorized, and an assessment rate of
$0.05 per carton of assessable lemons is
established for the 1990-91 fiscal year
ending on July 31, 1991. Unexpended
funds from the 1989-90 fiscal year may
be carried over as a reserve,

Dated: August 30, 1990,
Ronald L. Cioffi,
Acting Director, Fruit and Vegetable Division.
{¥R Doc. 80-20955 Filed 9-5-90; 8:45 am)]
BILLING CODE 3410-02-M

7 CFR Part 958
[Docket No. FV-90-165)

Onions Grown in Certain Designated
Counties in Idaho and Malheur County,
Oregon; Change in the Definition of
Pearl Onions and Revision of
Reporting Requirements for Pear|
Onion Shipments

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule changes the
definition of pearl onions, which are
exempt from regulation under the Idaho-
Eastern Oregon onion marketing order.
Such onions are defined as those equal
to or less than 1% inches rather than 1%
inches in diameter. The change in the
definition recognizes that there is an
expanding market for pearl onions and
should facilitate the marketing of such
onions. This rule will also revise the
reporting requirements with respect to
pearl onions to require handlers to
report shipments of such onions on a
monthly basis rather than subsequent to
each individual shipment of lots of such
onions. Requiring less frequent reporting
of pearl onion shipments will reduce
reporting requirements imposed on
handlers in view of the fact that

" individual shipments of lots of pearl

onions contain relatively small volumes,
and it is unnecessary to require each of
those shipments to be reported
separately.

EFFECTIVE DATE: September 6, 1990.
FOR FURTHER INFORMATION CONTACT:
Caroline C. Thorpe, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20090-6456, telephone (202) 475-
5610.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 130 and Marketing Order No. 958,
both as amended (7 CFR part 958),
regulating the handling of onions grown
in certain designated counties in Idaho
and Malheur County, Oregon. The
marketing agreement and order are
authorized under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This rule has been reviewed by the
Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule. Nh

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural

Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 30 handlers
of Idaho-Eastern Oregon onions subject
to regulation under the marketing order,
and approximately 450 onion producers
in the production area. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of the handlers and producers
of Idaho-Eastern Oregon onions may be
classified as small entities.

Under the terms of the marketing
order, fresh market shipments of onions
grown in Idaho-Eastern Oregon are
required to be inspected and are subject
to grade, size, maturity, and pack
requirements. Handling requirements for
fresh shipments of Idaho-Eastern
Cregon onions are specified in 7 CFR
958.328. That regulation establishes
grade and size requirements for each of
the three types of onions grown in the
production area—white, red and other
varieties, the last consisting of mostly
yellow varieties. Each of the three types
of onions must grade at least U.S. No. 2.
White onions are required to be at least
1 inch in diameter and red and other
varieties are subject to a minimum size
requirement of 1% inches in diameter.
Exemptions from these requirements are
provided for certain types of onions
(e.g., braided red onions) and onions
used for certain specified purposes (e.g.,
dehydration).

At a meeting held on April 24, 1990,
the Idaho-Eastern Oregon Onion
Committee (committee), the agency
responsible for local administration of
the marketing order, recommended two
changes in the current handling
regulation. In accordance with the
committee’s recommendation, this rule
changes the definition of pearl onions,
which are exempt from regulation, to
include onions equal to or less than 1%
inches in diameter, rather than 1%
inches in diameter. This rule also revises
safeguard requirements to provide that
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handlers must report shipments of pearl
onions on a monthly basis rather than
subsequent to each individual shipment
of lots of pearl onions. These actions are
designed to facilitate the marketing of
pearl onions, which are sold as a
specialty item and do not compete
directly with other onions grown in the
production area.

Pearl onions have been exempt from
quality, size, inspection and assessment
requirements since 1985. Pearl onions
are grown using specific cultural
practices to limit growth. For example,
irrigation and planting techniques differ
from those used in growing other onions.
Pearl onions are grown and sold as a
specialty item, and comprise a small
percentage of the total volume of onions
grown in the Idaho-Eastern Oregon
production area. The committee
believed, in recommending an
exemption for pearl onions, that it was
not necessary to regulate this small
volume of pearl onions, and that
producers and handlers of other onions
would not be adversely affected
because their onions were not
competing directly with the exempt
pearl onions. The committee also
believed that the exemption for pearl
onions would facilitate development of
a new market for production area
onions.

For purposes of the exemption, pearl
onions are currently defined as onions
grown using specific cultural practices
to limit growth to a general size of less
than 1% inches in diameter. According
to information submitted by the
committee, pearl onions are typically
less than 1% inches in diameter.
However, a pearl onion crop will often
contain some larger onions. Buyers of
pearl onions are willing to purchase
these somewhat larger pearl onions to
reduce the additional costs associated
with sorting the various sizes. For these
reasons, the committee recommended
changing the definition to include onions
up to 1% inches in diameter. Since pearl
onions are sold as a specialty item
distinct from other onions grown in the
production area, it is not expected that
this action will adversely affect the
marketing of such other onions. In
addition, the order in which definitions
appear in § 958.328(g) is also being
changed for clarity.

Currently, handlers of pearl onions
must apply to the committee for a
Certificate of Privilege to be permitted to
ship pearl onions exempt from
marketing order requirements. Once
receiving a Certificate of Privilege,
handlers report each individual
shipment of lots of pearl onions to the
committee, Since pearl onion shipments

are typically of relatively low volume,
the committee does not believe that it is
necessary that each such shipment be
reported separately as it occurs. The
committee therefore recommended that
the current reporting requirements be
revised to require pearl onion handlers
to report shipments on a monthly basis.
This will reduce the reporting
requirements imposed on handlers,
while still ensuring that the committee
receives information it needs relative to
the volume of pearl onions being

.marketed.

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507),
the information collection requirements
included in this final rule have been
submitted to the Office of Management
and Budget (OMB) and have been
approved under OMB No..0581-0087.

Based on the above, the Administrator
of the AMS has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

A proposed rule was published in the
July 6, 1990, Federal Register (55 FR
27825) and afforded interested persons
until August 6, 1990, to submit written
comments. No comments were received.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because the shipping season
began in July and therefore this rule
should be implemented as soon as
possible. Further, handlers are aware of
this action, which was recommended by
the committee at a public meeting.

List of Subjects in 7 CFR Part 958

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 958 is amended as
follows:

PART 958—ONIONS GROWN IN
CERTAIN DESIGNATED COUNTIES IN
IDAHO AND MALHEUR COUNTY,
OREGON

1. The authority citation for 7 CFR
part 958 continues to read as follows:

Authority: Sections 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 958.328 is amended by
revising paragraph (e)(2) and paragraph
(g) to read as follows:

Note: This section will appear in the annual
Code of Federal Regulations.

§958.328 Handling regulation.

* * - L *

(e) R 1B

(2) Prepare, on forms furnished by the
committee, a report in quadruplicate on
each individual shipment to such outlets
authorized in paragraph (c) of this
section; except that shipments of pearl
onions shall be reported to the
committee on a monthly basis on forms
furnished by the committee;

- * * - *

(g) Definitions. The terms "U.S. No.
1," “U.S. Commercial," and “U.S. No. 2"
have the same meaning as defined in the
United States Standards for Grades of
Onions (Other than Bermuda-Granex-
Grano and Creole Type), as amended (7
CFR 51.2830-2854), or the United States
Standards for Grades of Bermuda-
Granex-Grano Type Onions (7 CFR
51.3195-51.3209), whichever is
applicable to the particular variety, or
variations thereof specified in this
section. The term “braided red onions
means onions of red varieties with tops
braided (interlaced). "'Pearl onions”
means onions produced using specific
cultural practices that limit growth to
the same general size as boilers and
picklers, measuring 1% inches in
diameter or less. The term “‘moderately
cured” means the onions are mature and
are more nearly well cured than fairly
well cured. Other terms used in this
section have the same meaning as when
used in Marketing Agreement No. 130
and this part.

Dated: August 30, 1990.

Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 90-20956 Filed 9-5-90; 8:45 am|
BILLING CODE 3410-02-M

7 CFR Part 965
[Docket No. FV-90-192]

Tomatoes Grown in the Lower Rio
Grande Valley in Texas; Expenses

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

sumMARY: This final rule authorizes
expenditures under Marketing Order No.
965 for the 1990-91 fiscal period.
Authorization of this budget will permit
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the Texas Valley Tomato Committee to
finance a varietal research project from
operating reserve funds.

EFFECTIVE DATE: August 1, 1990, through
July 31, 1991.

FOR FURTHER INFORMATION CONTACT:
Martha Sue Clark, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone 202-447-2020.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
965, as amended (7 CFR part 965),
regulating the handling of tomatoes
grown in the counties of Cameren,
Hidalgo, Starr, and Willacy in the State
of Texas. The marketing order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This rule has been reviewed by the
Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus; both statutes have small entity
orientation and compatibility.

There are approximately 5 handiers of
Texas tomatoes under this marketing
order, and 25 tomato producers. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3.500,000. The
majority of tomato producers and
handlers may be classified as small
entities.

The budget of expenses for the 1980-
91 fiscal period was prepared by the
Texas Valley Tomato Committee
(committee), the agency responsible for
local administration of the marketing
order, and submitted to the Department
of Agriculture for approval. The
members of the committee are handlers
and producers of Texas tomatoes. They

are familiar with the committee’s needs
and with the costs of goods and services
in their local area and are in a position
to formulate an appropriate budget. The
budget was formulated and discussed in
a public meeting. Thus, all directly
affected persons have had an
opportunity to participate and provide
input.

The committee met on July 10, 1990,
and unanimously recommended that
$2,500 of the committee's operating
reserve funds be allocated to conduct a
varietal research project. The projected
reserve at the end of the 1990-91 fiscal
period is $547.79, which will be carried
over into the next fiscal period. This
amount is within the maximum
permitted by the order of two fiscal
periods” expenses.

Since the expenses will be financed
from the committee’s operating reserve,
no additional costs will be imposed on
handlers. Therefore, the Administrator
of the AMS has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

A proposed rule was published in the
Federal Register on August 9, 1990 (55
FR 32423). That document contained a
proposal to add § 965.215 to authorize
expenses for the committee. That rule
provided that interested persons could
file comments through August 20, 1990,
No comments were received.

It is found that the specified expenses
are reasonable and likely to be incurred
and that such expenses will tend to

effectuate the declared policy of the Act.

This action should be expedited
because the committee needs to finance
this research project. The 1990-91 fiscal
period for the program began on August
1, 1990. The industry is aware of this
action which was recommended by the
committee at a public meeting.
Therefore, it is also found that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
(5 U.S.C. 553).

List of Subjects in 7 CFR Part 965
Marketing agreements, reporting and
recordkeeping requirements, tomatoes.

For the reasons set forth in the
preamble, 7 CFR part 965 is amended as
follows:

PART 965—TOMATOES GROWN IN
THE LOWER RIO GRANDE VALLEY IN
TEXAS

1. The authority citation for 7 CFR
part 965 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 965.215 is added to read as
follows:

Note: This section will not be published in
the Code of Federal Regulations:

§965.215 Expenses.

Expenses of $2,500 by the Texas
Valley Tomato Committee are
authorized for the fiscal peried ending
July 31, 1991. Unexpended funds may be
carried over as a reserve.

Dated: August 30, 1990.

Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 90-20952 Filed 8-5-90; 8:45 am]
BILLING CODE 3410-02

7 CFR Part 981
[FV-90-183 FR]

Expenses and Assessment Rate for
Almonds Grown in California

AGENCY: Agricultural Marketing Service.
ACTION: Final rule.

suMMARY: This final rule authorizes
expenditures and establishes an
assessment rate for the 1990-81 crop
year under the marketing agreement and
order for California almonds. Funds to
administer this program are derived
from assessments on handlers. This
action is needed in order for the Almond
Board of California (Board), which is
responsible for local administration of
the order, to have sufficient funds to
meet the expenses of operating the
program. Expenses are incurred on a
continuous basis.

EFFECTIVE DATES: July 1, 1990, through
June 39, 1991.

FOR FURTHER INFORMATION CONTACT:
Sheila Young, Marketing Specialist,
Marketing Order Administration Branch,
F&V, AMDS, USDA, P.O. Box 96456,
Room 2525-S, Washington, DC 20090
6456; telephone: (202) 475-59892.
SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Agreement and Order No. 981 (7 CFR
part 981), both as amended, regulating
the handling of almonds grown in
California. This order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674), hereinafter referred to as the
“Act.”

This final rule has been reviewed by
the U.S. Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive order
12291 and has been determined to be a
“non-major” rule.




Federal Register / Vol. 55, No. 173 / Thursday, September 6, 1990 / Rules and Regulations

36603

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 95 handlers
of California almonds, and there are
approximately 7,000 producers in the
regulated area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.1) as those having annual receipts of
less than $500,000, and small agricultural
service firms are defined as those whose
annual receipts are less than $3,500,000.
The majority of almond handlers and
producers may be classified as small
entities.

The marketing order for California
almonds requires that the assessment
rate for a particular crop year shall
apply to all assessable almonds handled
from the beginning of such year. An
annual budget of expenses is prepared
by the Board and submitted to the U.S.
Department of Agriculture (USDA) for
approval. The members of the Board are
handlers and producers of regulated
almonds. They are familiar with the
Board's needs and with the costs for
goods, services, and personnel in their
local areas and are thus in a position to
formulate an appropriate budget. The
budget is formulated and discussed in
public meetings. Thus, all directly
affected persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the Board is derived by dividing
anticipated expenses by expected
handler receipts of assessable almonds.
The assessment rate is a Board
recommended figure that must be
established at a rate which will produce
sufficient income to pay the Board's
expected expenses. The recommended
budget and rate of assessment are
usually acted upon by the Board shortly
after July 1 of each crop year, and
expenses are incurred on a continuous
basis. Therefore, budget and assessment
rate approvals must be expedited so
that the Board will have funds to pay its
expenses.

The Board met on June 27, 1990, and
unanimously recommended 1990-91 crop

year expenditures of $18,946,254 and an
assessment rate of 2.77 cents per pound
(kernelweight basis). The Board also
recommended, by a 9 to 1 vote, that
handlers should be eligible to receive
credit for their own marketing
promotion activities for up to 2.50 cents
of this 2.77-cent-per-pound assessment
rate.

The 2.77-cent-per-pound 1990-91
assessment rate compares with a 1989-
90 assessment rate of 2.75 cents per
pound. While the 2.50-cent-per-pound
creditable rate is the same as the 1989-
90 rate, the 0.27-cent-per-pound non-
creditable portion of the total
assessment, which handlers must pay to
the Board, is 0.02 cents higher than the
0.25-cent-per-pound 1989-90 rate. The
higher rate is needed to cover increased
personnel costs and promotional
activities. Reserve funds may be used to
meet any deficit in assessment income,
and unexpended funds may be carried
cver as a reserve.

At its June 27 meeting, the Board
recommended total projected expenses
for the 1990-91 season of $18,946,254,
which compares with 1989-90 budgeted
expenses of $12,339,618. Major budget
categories for 1990-91 are $975,600 for
administrative expenses, $393,179 for
production research, $1,575,675 for
public relations, and $119,800 for the
1991 crop estimate and an acreage
survey. Comparable actual expenditures
for the 1989-90 crop year were $880,200
$352,018, $937,700, and $69,700,
respectively. This remaining $15,900,000
of proposed 1990-91 expenses was the
estimated amount which handlers would
spend on their own marketing promotion
activities based on the June estimate of
1990-91 marketable California almond
production of 636,000,000 kernelweight
pounds and assumed that all handlers
would receive full credit against their
2.50-cent-per-pound creditable
assessment obligations. For the 1989-90
crop year; $10,100,000 was budgeted for
handler marketing promotion activities
based on a projected marketable
production of 404,000,000 kernelweight
pounds. A final figure is not yet
available because handlers have until
December 31, 1990, to complete
marketing promotion activities for which
they may receive credit toward their
1989-90 crop year creditable assessment
obligations.

At its July 25 meeting, the Board
passed a resolution, by an 8 to 2 vote, to
revise its recommendation for the 1990-
91 crop year expenditures by decreasing
them from $18,946,254 to $18,771,254.
This revision was based on a change in
the estimated amount which handlers
will spend on their own marketing
promotion activities from $15,900,000 to

$15,725,000 which, in turn, was based on
a decrease in the estimated 1990-91
marketable production figure from
636,000,000 kernelweight pounds to
629,000,000 kernelweight pounds.

The marketable production is derived
by subtracting from the total estimated
production of almonds the estimated
quantity of inedible almonds in the crop
which will not be available for sale to
human consumption outlets. On July 6,
the National Agricultural Statistics
Service (NASS) revised its earlier June
12 estimate of the 1990 production from
670,000,000 kernelweight pounds to
655,000,000 kernelweight pounds. At its
July 25 meeting, the Board revised its
estimate of inedible quantity almonds
from 27,000,000 kernelweight pounds to
26,000,000 kernelweight pounds. By
subtracting this figure from the new
NASS estimate, the Board arrived at its
revised marketable production estimate
of 629,000,000 kernelweight pounds.

This action adds a new § 981.337 and is
based on the Board's June 27 and July 25
recommendations and other available
information. It adopts the 2.77-cent-per-
kernelweight-pound assessment rate
with a creditable portion of 2.50 cents
per kernelweight pound as proposed in
the Federal Register on July 17, 1990 (55
FR 29026). However, based on the new
crop estimate this rule approves total
expenses in the amount of $18,771,254
rather than the $18,946,254 as appeared
in the proposed rule. Comments on the
proposed rule were invited from
interested persons until July 27, 1990.
Comments were received from Brian C.
Leighton on behalf of Cal-Almond, Inc.,
Mr. David Long of Nuts Natural, and Mr.
Steve Easter on behalf of Blue Diamond
Growers.

Mr, Leighton, in his comment on
behalf of Cal-Almond, Inc. (Cal-
Almond), contested the Board's
recommended total expenses stating
that there is nothing to suggest that the
Board needs to spend $18,946,254 for the
1990-91 crop year. In particular, the
commenter contested the Board's
recommended administrative expenses
of $957,600, stating that that amount is
much too high considering last year's
expenditure was only $880,200. Cal-
Almond stated that the salaries paid to
members of the Board's administrative
staff are too high and are not
comparable to salaries paid to
individuals in the Federal government.
The Department disagrees with Cal-
Almond’s statement. The members of
the Board's administrative staff are not
government employees. In addition,
salaries paid to the Board's
administrative staff are competitive with
those salaries paid to individuals in the
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private industry. The Department
reviewed the lists of recommended
expenses submitted by the Board on a
line-by-line basis and determined that
all recommended expenses were
reasonable and necessary for the
maintenance and functioning of the
Board and for activities authorized
under the order.

In its comments, Cal-Almond also
stated that the amount the Board
recommended for marketing promotion
and generic public relations program
activities are not justified. The Board
recommended expenditures of $1,575,675
for the 1990-91 season. This figure is
approximately $500,000 more than that
of the 1989-90 season. The Department
believes that the Board's
recommendation is justified for a
number of reasons. Handlers may
receive up to 150 percent credit against
their advertising assessments for direct
payments to the Board for use by the
Board in its generic public relations
program pursuant to § 961.441{e) of the
regulations issued under the order.
Therefore, it is estimated that the money
received by the Board for this program,
pursuant to § 831.441, will be equal to, or
near, the above mentioned $1,575,675.
Increased generic public relations
activities are needed to promote this
season’s large almond crop. It is
expected that increased generic public
relations activities will encourage an
increase in almond consumption which
would, in turn, decrease the quantity of
almonds in reserve.

The commenter believes that the
recommended increased total
expenditures are an extra burden on
handlers especially when handlers are
assessed on all of their almonds and the
Board has recommended that handlers
may only market 85 percent of those
almonds. The Department agrees with
the Board’s recommended increase from
$10,100.000 last year to $15,725,000 this
vear in handler marketing promotion
due to this year's large almond erop.
Since handlers are assessed on all
almonds received, and this year's crop is
so much larger than that of last year,
handlers would be expected to spend
more this year on creditable advertising
aclivities pursuant to § 9581.441. Cal-
Almond alse raised three issues in its
comment which relate to 15{A) petitions
which Cal-Almond has filed with the
Department. Section 15(A) of the Act
provides that any handler regulated
under a marketing order may file a
petition with the Secretary of
Agriculture if such handler believes that
the order, any provision of the order, or
any obligation imposed under the order
is not in accordance with law.

Cal-Almond pointed out that two
administrative law judges, in response
to two separate 15(A) petitions filed by
Cal-Almond, have recently ruled that
§ 981.441 of the administrative rules and
regulations established under the order,
which establishes conditions under
which handlers may receive credit for
their own advertising and promotion
activities, is not in accordance with law.
The judges determined that § 981.441
violates section 8(c}10 of the Act, which
provides that no marketing order shall
regulate or restrict the advertising of
any commodity covered thereunder. Cal-
Almond indicated that because of these
rulings, the 2.50 cent-per-pound
creditable portion of the proposed
assessment rate should not be
established.

It is the position of the AMS that
§ 981.441 does not impose regulations or
restrictions on what almond handlers
may advertise, but only governs what
handlers may receive credit for under
the order. The rules of practice
governing 15{A) proceedings provide
that decisions of administrative law
judges do not become effective if they
are appealed, and the AMS is appealing
the decisions on this matter. The AMS
will continue fo support the provisions
of § 981.441 until and unless a final
decision is issued ruling that those
provisions are not in accordance with
law.

A second 15(A) issue raised by Cal-
Almond concerns the legality of
assessing almonds designated as
reserve pursuant to the order. In its
comment, Cal-Almond stated that
assessments cannot be levied upon
reserve almonds. It is the position of the
AMS that the order requires that
handlers pay assessments on all
almonds received by such handlers,
including almonds which are
subsequently designated as reserve.
This position was upheld by two USDA
administrative law judges in decisions
issued recently on two separate 15(A)
petitions filed by Cal-Almond. In turn,
Cal-Almond may choose to appeal these
decigions.

The final 15{A) issue raised by Cal-
Almond concerns Cal-Almond’s First
Amendment rights. In its comment, Cal-
Almond stated that Cal-Almond is
opposed to the Board's advertising and
promotion program and is ideologically,
philosophically, and commercially
opposed to associating with that
program. Cal-Almond stated that Cal-
Almond is opposed to both the Board's
generic promotion activities and the
system whereby handlers may receive
credit towards a portion of their
assessments for their own advertising

and promotion activities pursuant to
conditions specified in § 981.441 of the
order. Cal-Almond stated that it violates
Cal-Almond’s First Amendment rights to
compel Cal-Almond to participate in this
program.

It is the position of the AMS that the
advertising and promotion program
established under the order does not
violate Cal-Almond's First Amendment
rights. This position was supported by a
Department administrative law judge in
a recent decision issued in response to a
15(A) petition filed by Cal-Almond. In
that decision, the judge determined that
while the advertising and prometion
program established under the order did
implicate Cal-Almond's First
Amendment rights, the government has
a compelling state interest in promoting
the sale, consumption, and use of
California almonds, which is
ideologically neutral and which cannot
be achieved through less restrictive
means. Cal-Almond also has the right
for further appeal of this decision.

For the reasons stated above, Cal-
Almond'’s objections are denied.

A comment was also received from
Mr. David Long of Nuts Natural. Mr.
Long states that it would be inconsistent
with the purpose of the marketing order
for the Board to recommend two
different rates for the assessment on
handlers. At the Board’s June 26
meeting, it proposed to recommend two
different rates of assessment based on
whether or not it would recommend an
allocated reserve. The Department,
which was represented at the meeting,
advised against the action. At its July
meeting, the Board, then, recommended
only one rate—a 2.77 cent-per-
kernelweight-pound assessment.

Mr. Long also suggested that small
handlers should be exempt from the
credible advertising program, stating
that the program is not of help to small
handlers who do not have a brand.
However, handlers may receive credit
against their advertising assessments for
activities other than brand advertising.
Handlers may also receive credit for
generic advertising, the distribution of
sample packages of almonds to
charitable and educational outlets, and
the purchase of promotional materials
from the Board. In addition, handlers
may receive 150 percent credit against
their advertising assessments for direct
payments to the Board for use by the
Beard in its generic public relations
program. The Department believes that
handler brand advertising, as well as
handler generic advertising and
marketing promotion activities and the
Board's public relations program, benefit
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all handlers and growers by increasing
demand for all almonds.

For the reasons stated abave, Mr..
Long's objections are denied.

A comment was-also received. from
Mr: Steve Easter on: behalf of Blue:
Diamond Growers (Blue Diamond};. The
cemmenter stated that the:
administrative expenses are:necessary
for the Beard: to function effectively by
providing industry-wide information,
such as crop:estimates and acreage
surveys, which is essential infermation:
for establishing marketing policies.orn a
year-to-year basis.. Blue Diamond alse
stated that the Board's recommended
expenses are for maintenance of the
staff and undertaking the all-impertant
activities of quality centrel, industry
statistics and compliance with the
marketing order, adding that these
issues are all vitalito the industry.

Blue Diamond supports the Board's
recommended assessment rate and
expenses described in the proposed rule.
Blue Diamond expressed support of the
Board recommended' 2.77-cent-per-
kernelweight-pound assessment rate.
The commenter was especially
supportive of the Board recommended
2.50-eent-per-kernelweight-pound
creditable adverfising assessment
stafing that this program gives the
handlers the option of undertaking
creditable brand advertising or
providing fanding to: the Board for
additional public relations activities.
The commenter continued by stating
that the advertising expenditures are
allowed to be made on a worldwide:
basis and have been effective in
increasing consumption in recent years.

The commenter added that the generic
public relations: activities are aimed at
increasing corsumption of all' almonds
and, therefore, constitutes a beneficial
progrant. The commenter then
coneluded by stating that the industry
bas seen the: success of the advertising
programs in the past as indicated by
increased consumption of almonds, and
that the way to achieve further
increases ia by the judicious application
of the advertising assessment.

While this final action may impose:
some additional costs on handlers, the
costs are in the form ef uniform.
assessments on all handlers: Some of
the additional costs may be passed on to
producers. However, these costs will'be
significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has:
determined that this final action will net
have a significant economic impact on a
substantial number of small entities.

After consideration of the information
and recommendation submitted by the

Board, the cormments received, and
other available information, it is: found
that this final rule will tend to effectuate
the declared policy of the Act.

because the Board needs to have
sufficient funds: to pay its expenses;
which are incwrred o a continucus
basis. I addition, handlers are aware of
this action; which was recommended by
the Board at public meetings. Therefore,
it is also:found that geod cause exists
for not postponing the effective date of
this action until 30°days after
publication of the Federal Register (5
U.SiC. 553%

List of Subjects in 7 CFR Part 981

Almends; Marketing agreements,
Nuts;, Reporting and recordkeeping
requirements.

For the reasons are set forth in the
preamble, 7 CFR part 981 is amended as
follows:

PART 981—ALMONDS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 981 continues to read as follows:

Autherity; Sees. 1-19, 48-Stat. 31, as
amended;7 U.S:C. 601-674.

2. Section:981.337 is added to read as
follows:

Note: This: section will not appear i the
Code of Federal Regulatiens.

§981.337 Expenses and assessment rate.
Expenses ef $18,771,254 by the
Almond Board of California are
authorized for the crop year ending on
June 30,1991. An assessment rate for
that ezop year payable by each handler
in aceordance: with section 981.81 is
fixed at 2.77 cents per pound of almonds
(kernelweight basis) less any ameunt
credited pursuant to section 981.41, but
not to.exceed 2.50 cents per pound of
almends (kernelweight basis),
Dated: August 3%, 1990.
Robert C. Keeney,
Deputy Director; Fruit and Vegetable
Division.
[FR Doe: 80-20944 Filed 9-5-00; 8:45 am|
BILLING CODE 3410-02-M

7 CFR Part 985
[FV-89-10Z~-1FR]

Spearmint Qil Produced in the Far
West; Revision of the Salable
Quantities and Allotment Percentages
for “Class 1” Scotch and “Class 3"
Native Spearmint Oil for the 1990-91
Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

: ACTION: Interim final rule- with request

for comments.

SUMMARY: This interiny final rule invites
eomments on increasing the: quantity of
“Class 1" (Scotch) and “Class: 3"
(Native) spearmint oils: preduced in the
Far West that may be purchased from,
or handled for, producers by handlers
during the 1990-97 marketing year which
began on Jane 1, 1990: This actionis
taken under the marketing erder for
spearmint oil produced in the Far West
to avoid extreme: fluctuations in supplies
and pries and; thus, help maintain
stability in the spearmint oil market.
This action was unanimously
recommended by the Spearmint Oif
Administrative Committee (Committee],
which is respansible for local
administration of the ordes.

EFFECTIVE DATES: Septembier 6.1990:
Comments which are received by
Octoher 8, 1990 will be considered prior
to any finalization of this interim final
rule.

ADDRESSES: Interested persons are
invited to submit writterr comments
concerning this action. Comments must
be sent in triplicate to the Docket Clerk,
Fruit.and Vegetable Division, AMS,
USDA, room 2525-S, P.O. Box 98458,
Washington, DC 20090-6456; telephone
(202) 447-8139. Comments should
reference the dacket number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in.the
Office of the Docket: Clerk during regular
business heurs.

FOR FURTHER INFORMATION CONTACT:
Sheila A. Young, Marketing Specialist,
F&V, AMS, USDA, room 2524-8, P.O.
Box 96458, Washiagton, DC:20090-68458;
telephone: (202) 475-5892.
SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
Marketing Order No. 985 (7 CFR part
©85), as. amended, regulating the
handling of spearmint oil produced in
the Far West. The order is.effective
under the Agriculiural Marketing
Agreement Act of 1987, as amended, (7
U.S.C. 601-624), hereinaften referved to
a3 the Act.

This interim final rule has been
reviewed by the U.S: Department of
Agriculture (Department) in accordance
with Bepartmental regulation: 1512-1
and the criteria contained in the
Executive Order 12291 and has been
determined to be a “nen-major'" rule.

Pursuant te requi -get forth in
the Regulatory Flexibility Act (RFA), the
Administrater of the Agricultural
Marketing Service {AMS) has




36606

Federal Register / Vol. 55, No. 173 / Thursday, September 6, 1990 / Rules and Regulations

considered the economic impact of this
final action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf. Thus
both statutes have small entity
orientation and compatibility.

The Far West spearmint oil industry is
characterized by primarily small
producers whose farming operations
generally involve more than one
commodity and whose income from
farming operations is not exclusively
dependent on the production of
spearmint oil. The production of
spearmint oil is concentrated in the Far
West, primarily Washington, Idaho, and
Oregon (part of the area covered under
the marketing order). Spearmint oil is
also produced in the Midwest, The
production area covered by the
marketing order normally accounts for
more than 75 percent of U.S. production
of spearmint oil annually.

There are approximately nine
handlers of Far West spearmint oil
subject to regulation under the
spearmint oil marketing order and
approximately 253 spearmint oil
producers in the regulated area. Of the
253 producers, 160 producers hold
“Class 1" oil (Scotch) allotment base
and 136 producers hold “Class 3" oil
(Native) allotment base. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts for the last three
years of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of handlers
and producers of Far West spearmint oil
may be classified as small entities.

The initial salable quantities and
allotment percentages for Scotch and
Native spearmint oils for the 1990-91
marketing year were unanimously
recommended by the Committee at its
September 20, 1989, meeting. The
committee recommended salable
quantities of 678,800 pounds and 806,498
pounds for Scotch and Native oils,
respectively, and allotment percentages
of 40 percent and 43 percent for Scotch
and Native oils, respectively. The
salable quantity is the total quantity of
each class of oil which handlers may
purchase from or handle on behalf of
producers during a marketing year. Each
producer is allotted a share of the
salable quantity by applying the

allotment percentage to the producer's
allotment base for the applicable class
of spearmint oil. A proposed rule
incorporating the Committee’s
recommendations was published in the
November 14, 1989, issue of the Federal
Register (54 FR 47366). Written
comments were invited from interested
persons until December 14, 1989. One
comment was received in the form of a
recommendation from the Committee.

This recommendation from the
Committee was to increase the salable
quantity for Scotch oil from 678,800 to
882,440 pounds and the allotment
percentage from 40 to 52 percent. On
January 8, 1990, the Committee also
made a recommendation to the
Secretary to increase the salable
quantity for Native oil from 806,498 to
937,789 pounds and the allotment
percentage from 43 percent to 50
percent.

Accordingly, based upon analysis of
available information, these
recommendations were adopted in an
interim final rule in the Federal Register
on March 9, 1990 (55 FR 8905). One
comment was received by the
Committee to increase, again, the
salable quantity for Native oil from
937,789 to 1,125,347 pounds and the
allotment percentage from 50 to 80
percent. Upon analysis of available
information, this revision was then
reflected in another interim final rule
published in the Federal Register on
May 22, 1990 (55 FR 21006). No
comments were received. Therefore, on
July 25, 1990, a final rule was published
in the Federal Register (55 FR 30194).
This established the salable quantities
for Scotch and Native oils at 882,440 and
1,125,347 pounds, respectively, and
established allotment percentages at 52
and 60 percent for Scotch and Native
oils, respectively.

At its July 19, 1990, teleconference
meeting, the Committee unanimously
voted to recommend that the Secretary
make more Scotch and Native spearmint
oils available to the market by further
increasing the 1990-91 salable quantities
and allotment percentages. The last two
and a half years have shown record
demand levels for Far West Scotch and
Native spearmint oils. This began with
the Midwest drought in 1988 and has
continued with what has been reported
as a marked increase in consumption of
spearmint products both domestically
and abroad. The result of this increase
in demand has been the depletion of
Scotch oil reserves, a large reduction of
Native oil reserves, and an effort on the
part of producers to produce enough oil
to meet this increased demand. The
spearmint oil industry is experiencing
near record production levels in the

current year, and input from all handlers
indicates that there will again be a
record year of sales and that the need
for the oil is immediate.

The Committee's recommendation
would increase the Scotch spearmint oil
allotment percentage from 52 to 90
percent, resulting in an increase in the
salable quantity from 882,440 to
1,526,848 pounds. However, the
Committee states that most producers
will not produce 90 percent of their
individual base. This recommended
action, then, will make available only
1,100,000 pounds, the estimated trade
demand, of Scotch oil.

The following table summarizes the
computations used in arriving at the
Committee’s recommendation for Scotch
oil.

Recommen-|Recommen-
dation Nov. | dation July
28,1990 | 19, 1990

(1) Carryin 0 20,000
(2) Total supply available ... 882,440| ' 1,100,000
(3) Desirable Carryout 0 0
(4) Total aliotment base
1,697,000 1,696,498
(5) Allotment percentage.... 52 90
(6) Salable quantity 882,440 1,526,848

* This figure is the estimated trade demand and
represents the anticipated production of Scotch oil.

The Committee's recommendation
also would increase the Native
spearmint oil allotment percentage from
60 to 66 percent, resulting in an increase
in the salable quantity from 1,125,347 to
1,237,872 pounds. By increasing the
allotment percentage to 66 percent, this
will make available a salable quantity
of 1,125,347 pounds of Native oil. This
recommendation is the Committee's
response to an increase in market
activity for Native oil.

The following table summarizes the
computations used in arriving at the
Committee's recommendation for Native
oil.

Recommen-
adation
March 7,
1990

Recommen-
dation July
19, 1990

20,000
1,286,048
0

20,000
1,145,347
0

1,875,563
66

1,875,577
60

(5) Allotment percentage....

(6) Salable guantity 1,237,872

1,125,347

Thus, based upon analysis of
available information, the Department
has determined that allotment
percentages of 90 percent and 66 percent
should be established for Scotch and
Native spearmint oils, respectively, for
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the 1990-81 marketing year. These:
increased percentages: will provide:
salable quantities of 1,526,848 peunds
and 1,237,872 pounds: of Scotech and’
Native spearmint oils; respectively:

Based onv available information; the
Administrator of the- AMS has
determined that the issuanze of this:
interitw final rale: will not have a
significant economic impact on &
substantial mumber of small entities:

After consideration of all relevant
matter presented, including that
contained in the prior interim and final
rules in connection with the
establishment of the salable quantities
and allotment percentages for Scotch
and Native spearmint oilg for the 1990-
91 marketing year, the Committee's
recommendation and other available
information, it is found that to revise
§ 985.210 (55 FR 30194) so as to.change
the salable guantities and allotment:
percentages for Scotch and Native
spearmint oils as set forth below wiil
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also.
found and determined that it is:
impractical, unnecessary, and contrary
to the public interest to give preliminary
notice prior to putting this rule into
effect, and that geod cause exists for not
postponing the effective date of this.
actian until 30 days after publication in
the Federal Register because:

(1) This final action increases the
quantities of Scotch and:-Native: oils that
may be-marketed immediately:

{2) Handlers and producers should be
apprised as: seen as pessible of the
salable: quantities:and allotment
percentages: for Scotch: and Native: oils
contained iw thig interimy final rule; and

(3) This: action: provides for a 30-day
comment period.

List of Subjects in 7 CFR Part 985

Marketing agreements, Oils and fats,
Reporting andi recordkeeping
requirements, and Speaermint oil.

For the reasons set forth in the

preambie;, 7 CFR part 985 is amended as
followss:

PART 985—SPEARMINT OlL
PRODUCED IN. THE FAR WEST

1. The authority citation for 7 CFR
part 985 continues to-read as follows:

Authority: Secs. 1-18; 48 Stat. 31, as
amended; 7 U.S.C. 801-674.

2. Secnongsszmwamendedby

revising paragraphs. (a) and (b} to-read:
as follews: .

Noter This section will' not appear in the
annuall Code of Federal Regulations.

§685.210 Sailable gueniities and allotment
percentages 1990-%1 marketing year.
- - - - .

(a) “Class 1" {Seotch} cil—a salable
guantity of 1,526,848 and anallotment
percentage of 80 percent:

(b) “Class 3" (Native) oil—a salable
quantity of 1,237,872 and an allotment
percentage of 68 percent.

Dated: Augpst 30, 1990.

Robert C. Keeney,

Deputy Directar, Fruit and Vegetable
Division.

[FR Doe. 90-20954 Filed 9-5-90; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 989
[Docket No. FV-80-134FR]

Reaisins Produced From Grapes Grown
in Cakifornia; Changing Terminology
Regarding Procedures for Off-Grade
Raisins Received by Handlers

AGENCY: Agricultural Marketing Service,
USDA.

ACTIONM: Final rule.

SUMMARY: This final rule revises the
administrative rules and regulations of
the marketing, order regulating raisins
produced from grapes growa in
California. This action clarifies
terminology with regard to off-grade
raisins received by handlers to be
disposed of in nonnormal outlets or for
reconditioning. This action was:
unanimously recommended by the
Raisim Admindstrative Committee
(RAC), which is responsible for local
administeation of the:marketing order.
EFFECTIVE DATE: September 8, 1990
FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella, Marketing
Specialist, Marketing Order
Administratiem Branch; Fruit and
Vegetable Division, AMS, USDA room
2525-5, P.OL Bax 96456, Washingten, DC
20090-6458;, telephone: (202) 475-3920.
SUPPLEMENTARY INFORMATION: This
final rule is issued under marketing
agreement and Order No. 989 [7 CFR
part 989, both as amended, regulating
the handling of raisins produced from
grapes grown in California, hereinafter
referred to-as the “order.” The order is
effective uader the Agricultural
Marketing Agreement Act of 1937, as
amended (7 UiSiC. 601-674), hereinafter
referred teo as the “Act”

This final rule has been reviewed by
the Department in accordance with
Deparntmental Regulation 1512-1 and the
criteria contained i Execulive Qrder
12291 and has beenr determired to be a
“nen-meajor” rale.

Pursuant to requirements set forth in
the Regulatory Flexibility Aet (RFA), the
Administrator of the: Agricultaral
Marketing Service (AMS) has'
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to. the scale of
business subject te such actions in order
that smail businesses will not be enduly
or dispreporticnately burdoned.
Marketing orders issued pursnant to the
Act, and roles issued thereunder, are
unique-in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and' compatibility:

There are approximately 25 handlers
of raisins who are subject to regulation
under the raisin marketing order and
approximately 5,000 producers in the
regulated area. Small agyicultural
producers have been defined by the
Small Business Administration [T3 CFR
121.2] as these having annual receipts
for the fast three years of Tess than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of producera and a minority of
handlers of California raisinssmay be
classified as small entities,

The marketing order requires all
natural condition raisins. acquxred or
received by handlers o meet incoming
minimum grade and condition:
standards. Natural condition. raising. are
those raisins which have been produced
by sun-drying or artificial dehydsation
but hewve not been. furthar processed. for
marketing, The:order alse authorizes
handlers to receive or acquire off-grade
raisins for disposition. in specific. cutlats.

This final rule revises terminelogy #ir
the erder’'s rules and regulations with
regard to presedures: for off-grade:
raising received by handiers. to-be
disposed of in nennormal eutlets:. or for
reconditioning. During reconditioning,,
off-grade raisins are further processed to
improve the quality of a raisim lot im
order for it te pass the minimum grade
and conditiom standards. Suche an action
is autherized pursuant to § 989:58(¢) of
the marketing ocder. That section:
authorizes handlers to receive or aequire
off-grade raisins and the RAC to
recommend rules and procedures:
concerning control of sucl: raisins:

Section 989.24(b) of the marketing
order defines off-grade raisins o mean
raigsing which do'not meet the current
incoming minitrwn grade and conditien
standards fer natural condition raisins.
Pursuant to § 988.58(e}(1} of the order,
when inceming naturai condition raisins
fail to meet the applicable grade and
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condition standards, they may be: (1)
Received by the raisin handler for
disposal in eligible non-normal outlets
(e.g., livestock feed or distillation); (2)
received by the handler for
reconditioning; or (3) returned
unstemmed to the raisin producer.

Currently, 989.158(a)(3) of the rules
and regulations provides that raisins
received by handlers as off-grade for
disposition in eligible non-normal
outlets or for reconditioning may be
accepted under a “limited inspection.”
Raisin lots can be designated as off-
grade by the producer if the producer
determines that such raisins are in poor
condition (off-grade). Therefore, the
producer may decide to deliver off-grade
lots to a handler for disposition in
nonnormal outlets or reconditioning.

In actual handler operations, handlers
submit an application, on a form
provided by the RAC, to the U.S.
Department of Agriculture (USDA)
Inspection Service requesting a limited
inspection and indicate on the form the
particular defects in lots of raisins
received. The USDA inspector states on
the inspection worksheet that the lot is
uninspected and that the applicant
(handler) has stated the reason the lot is
determined to be off-grade. The lot is
then marked with an RAC control card
which indicates that the lot is
uninspected and under surveillance by
the Inspection Service pending
disposition or reconditioning, An RAC
control card contains particular
information about the lot under
surveillance and is marked with a
number which corresponds to inspection
worksheets which are used by USDA
inspectors. No inspection is actually
performed as the term “limited
inspection” would imply.

The information collection
requirements contained in the section of
the regulations that will be revised by
this final rule have been previously
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. chapter 35 and have been
assigned OMB No. 0581-0083.

The RAC has indicated that the term
“limited inspection,” with regard to off-
grade raisins received by handlers
contained in the rules and regulations, is
confusing to the industry since it implies
that an actual inspection has been
performed. The RAC therefore
recommended that the rules and
regulations be revised to remove the
confusing terminology and describe the
actual procedures performed by the
Inspection Service with regard to off-
grade raisins received by handlers.

A proposed rule on this action was
published in the Federal Register on July
9, 1990 (55 FR 28051). That rule provided

that interested persons could file written
comments through August 8, 1990. No
comments were received.

Based on the above information, the
Administrator of the AMS has
determined that issuance of this final
rule will not have a significant economic
impact on a substantial number of small
entities.

After consideration of all relevant
information presented, including the
Committee's recommendations, and
other information, it is found that this
action, as hereinafter set forth, will tend
to effectuate the declared policy of the
Act.

Pursuant to 5 U.S.C,, it is further found
and determined that good cause exists
for not postponing the effective date of
this action until 30 days after
publication in the Federal Register
because: (1) The crop year began on
August 1, 1990; (2) handlers need no
additional time to comply; and (3)
handlers are aware of this action, which
was recommended by the Committee at
an open meeting.

List of Subjects in 7 CFR Part 989

Crapes, Marketing agreements,
Raisins, and Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR part 989 is revised to
read as follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 989 continues to read as follows:

Authority: Secs. 1-19, 48 Stal. 31, as
amended, 7 U,S.C. 801-674.

Subpart—Administrative Rules and.
Regulations

2. Section 989.158 is amended by
revising paragraph (a)(3), beginning at
the fifth sentence, to read as follows:

Note: This section will appear in the annual
Code of Federal Regulations.

§989.158 Natural condition raisins.

(a) Incomiing inspection. * * *

(3) * * * Any raisins received by a
handler as off-grade for disposition in
eligible non-normal outlets or for
reconditioning may be accepted
uninspected: Provided, That an
application for receiving such
uningpected raisins shall be submitted
by the handler, on a form furnished by
the Committee, to the Inspection Service
prior to, or upon physical receipt of,
such off-grade raisins. Such form shall
provide for at least the name and
address of the tenderer (equity holder),

date, number, and type of containers,
net weight of the raisins, and the
particular defect(s) the handler indicates
would cause the raisins to be off-grade.
Handlers shall complete and sign the
form. The application for such
uninspected raisins shall not be
acceptable unless signed by the
tenderer. The uninspected raisins shall
be subject to surveillance by the
Inspection Service. Each lot of raisins
accepted by a handler for reconditioning
shall be reconditioned separately from
any other lot.

Dated: August 31, 1990.
Robert C. Keeney,
Acting Director, Fruit and Vegetable Division.
[FR Doc. 90-20945 Filed 9-5-90; 8:45 am]
BILLING CODE 3410-02-M

Food Safety and Inspection Service
9 CFR Part 381

[Docket No. 90-015F]

Termination of Designation of the
State of Utah With Respect to
Inspection of Poultry Products and
Special Purposes

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule and termination of
designations.

SUMMARY: This rule amends the poultry
products inspection regulations by
terminating the designations of the State
of Utah under sections 5(c) and 11(e) of
the Poultry Products Inspection Act
PPIA. The Secretary of Agriculture has
determined that the State of Utah will
administer and enforce a State Poultry
Inspection Program with requirements at
least equal to the requirements imposed
under the PPIA.

DATES: The effective date of this
amendment is October 21, 1990. This
notice of termination of designations is
effective October 21, 1990.

FOR FURTHER INFORMATION CONTACT:
Dr. L. D. Nordyke, Director, Federal-
State Relations Staff, Inspection
Operations, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250, (202) 447-6313.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

This final rule is issued in
conformance with Executive Order
12291 and has been determined to be not
a “major rule.”” It will not result in an
annual effect on the economy of $100
million or more; a major increase in




Federal Register / Vol. 55, No. 173 / Thursday, September 6, 1990 / Rules and Regulations

36609

costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. Terminating the designation of
the State of Utah will allow the State to
assume the responsibility, previously
held by the Federal Government, of
administering the poultry inspection
program for operations and transactions
solely within the State and for ensuring
compliance by persons, firms, and
corporations engaged in intrastate
commerce in specified kinds of
businesses. The State of Utah will be
required to administer the inspection
program in a manner that is at least
equal to the requirements under the
Poultry Products Inspection Act.

Effects on Small Entities

The Administrator, Food Safety and
Inspection Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entities, as defined by
the Regulatory Flexibility Act, Public
Law 96-354 (5 U.S.C. 601). As stated
above, the State of Utah is assuming the
responsibility, previously held by the
Federal Government, of administering
the poultry ingpection program for
intrastate poultry operations and
transactions. No additional
requirements are being imposed on
small entities.

Background

Section 5(c) of the Poultry Products
Inspection Act (PPIA) (21 U.S.C. 454(c))
requires the Secretary of Agriculture to
designate a State as one in which the
provisions of sections 1-4, 6-10, and 12—
22 of the PPIA shall apply to operations
and transactions wholly within the State
after he has determined that
requirements at least equal to those
imposed under the Act have not been
developed or effectively enforced by the
State.

On December 3, 1970, a notice was
published in the Federal Register (35 FR
18410) announcing that the Secretary of
Agriculture was designating the State of
Utah under section 5(c) (21 U.S.C. 454(c))
of the PPIA as a State in which the
Secretary is responsible for providing
poultry inspection at eligible
establishments and for otherwise
enforcing the applicable provisions of
the PPIA with respect to intrastate
activities in the State.

In addition, on November 12, 1976, a
notice was published in the Federal

Register (41FR 49969) announcing that,
effective on that date, the Secretary
designated the State pursuant to section
11(e) of the PPIA, and would assume the
responsibility of administering the
authorities provided for under sections
11 (b), (c) and (d) (21 U.S.C. 460 (b), (c)
and (d)) of the PPIA regarding certain
categories of processors of poultry
products.

The aforementioned designations
were undertaken by the Department
when it was determined that the State of
Utah was not in a position to enforce
effectively inspection requirements
under State laws for product solely for
distribution within the State that are at
least “equal to” the requirements of the
PPIA.

The Governor of the State of Utah has
advised this Department that the State
of Utah will now be in a position to
administer and effectively enforce a
State poultry inspection program which
includes requirements at least “equal
to” those imposed under the PPIA for
products prepared for interstate
commerce.

Section 5(c)(3) of the PPIA provides
that whenever the Secretary of
Agriculture determines that any
designated State has developed and will
enforce State poultry products
inspection requirements at least “equal
to” those imposed under the PPIA, with
respect to operations and transactions
within the State, he shall terminate the
designation of such State. The Secretary
has determined that the State of Utah
has developed and will enforce such a
State poultry inspection program in
accordance with the said provisions of
the PPIA. In addition, the Secretary has
determined that the State of Utah will
enforce effectively the provisions of
section 11 (b), (c), and (d) of the PPIA.
Therefore, the designations of the State
of Utah under sections 5(c) and 11(e) of
the PPIA are hereby terminated.

List of Subjects in 9 CFR Part 381

Poultry and poultry products.
Accordingly, part 381 of the poultry
products inspection regulations (9 CFR

part 381) is amended as follows:

PART 381—[AMENDED]

1. The authority citation for part 381
continues to read as follows:

Authority: 21 U.S.C. 451 et seq.; 7 U.S.C. 450
et seq.

§ 381.221 [Amended]

2. Section 381.221 (9 CFR 381.221) is
hereby amended by removing “Utah"
from the “State” column and by
removing the date which was added on
the line with Utah.

§381.224 [Amended]

3. Section 381.224 (9 CFR 381.224) is
hereby amended by removing “Utah"
from the “State"” column in all three
places and by removing the dates which
were added on the lines with “Utah" in
all three places.

The amendments of the poultry
products inspection regulations are
necessary to reflect the determination of
the Secretary of Agriculture under
sections 5(c)(3) and 11(e) of the PPIA.
Further, it does not appear that public
participation in this matter would make
additional relevant information
available to the Secretary. As
mentioned above, the Secretary has
determined that the State of Utah will
administer and effectively enforce a
State poultry inspection program with
requirements at least “equal to" those
imposed under the PPIA. Therefore,
under the administrative procedure
provisions in 5 U.S.C. 553, it is found
upon good cause that such public
procedure is impracticable and
unnecessary, and good cause is found
for making the amendments effective
less than 30 days after publication in the
Federal Register.

Done at Washington, DC on: August 29,
1990.

Lester M. Crawford,

Administrator.

|FR Doc. 90-20824 Filed 9-5-90; 8:45 am)
BILLING CODE 3410-DM-M

FARM CREDIT SYSTEM INSURANCE
CORPORATION

12 CFR Part 1400

Organization and Functions

AGENCY: Farm Credit System Insurance
Corporation.

ACTION: Final rule.

SUMMARY: The Farm Credit System
Insurance Corporation (Corporation)
adopts final regulations relating to the
Corporation's organization and
functions for the information of the
public. The adoption of these regulations
adds subpart A, Organization and
Functions.

DATE: These regulations shall become
effective upon the expiration of 30 days
after this publication during which
either or both Houses of Congress are in
segsion. Notice of the effective date will
be published in the Federal Register.

FOR FURTHER INFORMATION CONTACT:

Bobbie Jean Norris, Project Analyst,
Farm Credit System Insurance
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Corporation, McLean, VA 22102-0828,

(703) 8834367, TDD (703) 883-4444.
SUPPLEMENTARY INFORMATION: The
Agricultural Credit Act of 1887 (Pub. L.
100-233} (1987 Act) amended the Farm
Credit Act of 1571 {Act) by adding,
among other provisions, a new part E of
the Act to title V concerning the Farm
Credit System Insurance Cerporation
(Corporation). The Corporation was
established to carry out the
respensibilities set out in part E of title
V of the Aet, incloding insuring the
timely payment of principal and interest
on notes, bonds, debentures, and other
obligations issued snder subsection {c)
or (d) of section 4.2 of the Act an behalf
of one or more Farm Credit System
banks (System banks). Each System
bank became insured effective January
6, 1989.

In order to provide the Corporation
with funds to meet its obligations, the
Act pravided for the transfer, as of
January 8, 1988, of all amounts in the
revolving fund established by section 4.0
of the Act to the Farm Credit lnsurance
Fund, which served as the initial capital
cf the Corporation. The Act pravides for
further funding of the Corporation to
come from annnal premium payments
from System banks.

The Corporation is empowered to
prescribe such rules and regulations as
it considers necessary to carry out ils
responsibilities under the Act. The Act
prevides that the Corporation "shall be
managed by a Board of Directors that
shall consist of the members of the Farm
Credit Administration Board” and that
officers and employees may be
appointed by its Board of Directors.

These regulations:

(1) Describe the Corporation and'its
Board of Directors; and

(2) Provide for the appointment of
officers of the Corporation.

In acting on the regulations, the Board
of Directors determined these matters
were of internal agency organization,
procedure, and practice and exempt
from the provisions of 5 U.S.C. 553(b}{1}-
(3). When regulations invelve matters of
agency organization, procedure, or
practice, or where the agency finds good
‘cause that the notice and public
comment are unnecessary or contrary to
the public interest, 5 U.S.C. 553{b] {A)
and (B) provide that an agency may
publish regulations in final form.
Accordingly, these regulations are
issued as a final role.

Pursuant to 5 U.S.C. 553{d} and 12
U.S.C. 2252{c}{1), these regulations shall
become effective upon the expiratien of
30 days after this publication during
which either or both Houses of Congress
are in session. Notice of the effective

date will be published in the Federal
Register.

List of Subjects in 12 CFR Part 1460

Organization and functions
(government agencies).

Title 12 is amended by establishing
Chapter XIV—Farm Credit System
Insurance Corporation consisting at this
time of part 1400 subpart A to read as
follows:

Chapter XIV—Farm Credit System
Insurance Corporation

PART 1400—ORGANIZATION AND
FUNCTIONS

Subpart A—Organization and Functions

Sec.

1400.21 Farm Credit Sysiem Insurance
Corporation.

1400.2 Beard of Directors of the Farm Credit
System Insurance Corporation Board.

14003 Organization of the Farm Credit
System Insurance Corporation.

Authority: 12 U.S.C. 2277a-5; 12 U.SC.
2277a-7.

Subpart A—Organization and
Functions

§ 1400.1 Farm Credit System Insurance
Corporation.

The Farm Credit System Insurance
Corporatien (Corporation) was created
by sections 5.52 and 5.58 of the Farm
Credit Act of 1971 {Act) to carry out the
responsibilities set out in part E of title
V of the Act, including insuring the
timely payment of principal and interest
on notes, bonds, debentures, and other
obligations issued under subsection {c)
or (d) of section 4.2 of the Farm Credit
Act on behalf of one or more Farm
Credit System banks.

§ 1400.2 Board of Directors of the Farm
Credit System insurance Corporation.

The Board of Directors of the Farm
Credit System Insurance Cerporation is
entrusted with the responsibility to
manage the Corporation. The Board of
Directors consists of the members of the
Farm Credit Administration Board. The
Chairman of the Corporation is elected
by the members of the Board.

§ 1400.3 Organization of the Farm Credit
System Insurance Corporation.

Officers of the Corporation shall be
appointed by the Board of Directors of
the Corporation. Current information on
the organization of the Corporation may
be obtained from the Corporation, 1501
Farm Credit Drive, McLean, Virginia
22102-0826.

Dated: August 28, 1850.
James M. Morris,
Acting Secretary, Farm Credit System
Insurance K
[FR Doc. 9020847 Fited 9-5-90; 8:45 am]
BILLING CODE 6710-01-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration
15 CFR Pant 775

[Docket No. $00811-0211]

Establishment of import Certification/
Delivery Verification Procedure for the
Republic of Korea

AGENCY: Bureau of Export
Administration, Commerce.
ACTION: Final rule.

SUMMARY: The Bureau of Export
Administration requires a foreiga
impaorter to file an Import Certification
(IC) in support of individual validated
license applications 1o export certain
commodities controlled for national
security reasons to specified
destinations. The commodities are
identified by the code letter "A”
following the Export Control Commodity
Number on the Commedity Control List,
which identifies those items subject to
Department of Commerce export
controls. By issuing an IC, the
government of the importing country
undertakes to exercise legal control over
the disposal of those commodities
covered by the IC. 3

The Bureau of Export Administration
also requires a Delivery Verification
Certificate (DV] on a selective basis, as
described in 15 CFR 775.3{i). By issuing a
DV, the government of & country to
which an expert has been made
confirms that exported commodities
have either entered the export
jurisdiction of that country or are
otherwise accounted for by the importer.

New documentation practices adopted
by the Republic of Korea (South Korea)
warrant inclusion of that country in the
1C/DV procedure. This rule amends that
Export Administration Regulations by
adding the Republic of Korea to the list
of countries that issue Import
Certificates and by adding the names
and addresses of the Republic of Korea
authorities to the list of foreign offices
that administer the IC/DV systems.
EFFECTIVE DATE: This rule is effective
September 8, 1990. In lieun of the 45 day
grace period provided in 15 CFR
775.9(b}(2), the Republic of Kerea Impor!
Certificate must be submitted with
export license applications as of March
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6, 1990. In the interim, applications will
be accepted if supported by either a
Form BXA-629P (Statement By Ultimate
Censignee and Purchaser) or the
Republic of Korea IC up until March 6,
1991.

FOR FURTHER INFORMATION CONTACT:
Patricia Muldonian, Office of
Technology and Policy Analysis, Bureau
of Export Administration, Telephone:
(202) 377-2440.

SUPPLEMENTARY INFORMATION:

Rulemaking Requirements

1. This rule is consistent with
Executive Orders 12291 and 12661.

2. The Import Certificate and Delivery
Verification (IC/DV) requirement set
forth in part 775 supersedes the
requirement for Form BXA-629P,
Statement by Ultimate Consignee and
Purchaser (approved by the Office of
Management and Budget under control
number 0694-0021) to accompany most
license applications (approved under
OMB control number 0694-0005) for
exports and reexports to Korea. The
Import Certificate and Delivery
Verification are issued by the
Government of the Republic of Korea
and do not constitute collection of
information requirements under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553) or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 603(a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.

5. Section 13(a) of the Export
Administration Act of 1979, as amended
(EAA) (50 U.S.C. app. 2412(a}), exempts
this rule from all requirements of section
553 of the Administrative Procedure Act
(APA) (5 U.S.C. 553), including those
requiring publication of a notice of
proposed rulemaking, an opportunity for
public comment, and a delay in effective
date. This rule is also exempt from these
APA requirements because it involves a
foreign and military affairs function of
the United States. Section 13(b) of the
EAA does not require this rule be
published in proposed form because this
rule does not impose a new control.
Further, no other law requires that a
notice of proposed rulemaking and an

opportunity for public comment be given
for this rule.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Patricia Muldonian, Office
of Technology and Policy Analysis,
Bureau of Export Administration,
Department of Commerce, P.O. Box 273,
Washington, DC 20044.

List of Subjects in 15 CFR Part 775

Exports, Reporting and recordkeeping
requirements.

Accordingly, part 775 of the Export
Administration Regulations is amended
as follows:

1. The authority citation for 15 CFR
part 775 continues to read as follows:

Authority: Pub. L. 98-72, 93 Stat. 503 (50
U.S.C. app. 2401 et seq.), as amended by Pub.
L. 97-145 of December 29, 1981, Pub. L. 99-84
of July 12, 1985 and Pub. L. 100-418 of August
23, 1988; E.O. 12525 of July 12, 1985 (50 FR
28757, July 16, 1985); Pub. L. 95-223 of
December 28, 1977 (50 U.S.C. 1701 et seq.);
E.O. 12532 of September 9, 1985 (50 FR 36861,
September 10, 1985) as affected by notice of
September 4, 1986 (51 FR 31925, September 8,
1986); Pub. L. 89-440 of October 2, 1986 (22
U.S.C. 5001 et seq.); and E.O. 12571 of
October 27, 1986 (51 FR 39505, October 29,
1986).

PART 775—AMENDED]

§775.1 [Amended]

2. The table in § 775.1 is amended by
adding “Republic of Korea" before the
entry “Luxembourg” in the column titled
“and the country of destination is".

§775.3 [Amended]

3. The list of countries in § 775.3(b) is
amended by adding "“Korea, Republic
of” before the entry “Luxembourg”.

Supplement No. 1 [Amendment]

4. Supplement No. 1 to part 775 is
amended by adding a new entry for
“Korea, Republic of ' immediately before
the entry for "Luxembourg', as follows:

Supplement No. 1 to Part 775 Authorities
Administering Import Certificates/
Delivery Verification Systems in Foreign
Countries !

* - - - *

! Facsimiles of Import Certificates and Delivery
Verifications issued by each of these countries may
be inspected at the Bureau of Export Administration
Western Regional Office, 3300 Irvine Avenue, Suite
345, Newport Beach, California 92660-3198 or at any
U.S. Department of Commerce District Office (see
listing on page ii under Commerce Office
Addresses) or at the Office of Export Licensing,
Room 1009D, U.S. Department of Commerce, 14th
Street and Pennsylvania Avenue NW., Washington,
DC 20230.

Country and IC/DV authorilies

Korea:

Trade Administration Division, Trade
Bureau, Ministry of Trade and In-
dustry, Jungang-Dong. Kyonggi-
Do, Building 3, Kwachon, Republic
of Korea.

Republic of Korea Customs House DV

2 {C—Import Certificate and/or DV—Delivery Veri-
fication.

Dated: August 31, 1990.

Michael P. Galvin,

Assistant Secretary for Export
Administration.

[FR Doc. 90-20988 Filed 8-5-90; 8:45 am]
BILLING CODE 3510-DT-M

-—

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Community Planning and
Development

24 CFR Part 511

[Docket No. R-90-1156; FR-1901-F~05]
RIN 2506-AA55

Rental Rehabilitation Grants

AGENCY: Office of Community Planning
and Development, HUD.

ACTION: Final rule; announcement of
effective date; technical amendment.

SUMMARY: On May 14, 1990, at 55 FR
20040, the Department published a final
rule reorganizing and making final
various provisions governing the Rental
Rehabilitation Program. The rule
became effective on June 14, 1990.
However, certain sections in that final
rule were not made effective because
they contained information collection
requirements that had been submitted
for approval to the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act of 1980, and were
pending approval. The purpose of this
document is to announce the effective
date of those sections and to amend
those regulations to include the OMB
control number at the places where
these information collection
requirements are described.

EFFECTIVE DATES: The effective date for
24 CFR 511.10(e), 511.15(c)(7), 511.20
(b)(5) and (b)(11), 511.40, and 511.50(a),
(final rule published on May 14, 1990, at
55 FR 20040) is September 6, 1990.
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FOR FURATHER INFORMATION CONTACT:
Mary Kolesar, Rehabilitation
Management Division, room 7174,
Department of Housing and Urban
Development, 451 Seventh Street, W,
Washington, DC. 20410 7000, telephone
(202) 708-2470. Hearing- or speech-
impaired individual may call HUD's
TDD mumber {202) 708-2565. {These
telephone numbers are not toll-free
numbers.)

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The information cellection
requirements contained in 24 CFR
511.10(e}, 511.15(c}(7), 511.20 (b){5) and
(b)(11), 511.40, and 511.50{a), (final rule
published in May 14, 1990, at 55 FR
20040) were approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1880
(Pub. L. 96 511) and assigned the control
number 2508-0080.

List of Subjects in 24 CFR Part 511

Administrative practice and
procedure, Grant programs-Housing and
community development, Low and
moderate income housing, Rental
rehabilitation grants, reporting and
recordkeeping requirements.

Text of the Amendment

Accordingly, the Department amends
24 CFR part 511 as follows:

PART 511—RENTAL REHABILITATION
GRANT PROGRAM

1. The aunthority citation for part 511
continues to read as follows:

Authorify: Sec. 17 of the United States
Housing Act of 1837 [42 U.S.C. 14370); sec.
7(d), Department of Housing and Uirban
Development Act [4211.5.C. 3534(d)).

§§ 511,10, 511.15, 511.20, 511.40, end 511.50
[Amended]

2. Sections $11.10, 511.18, 511.20,
511.40, and 511.50 are amended by
adding at the end of each section, the
following statement:

{Approved by the Dffice of Management
and Budget under Control Number 2506-
0080)

Dateéd: August 38, 1880.

Grady §. Norris,
Assistont General Counsel for Regufations

[FR Doc. 50-20879 Filed 9-5-80; 845 am]
BILLING CODE 4210-29-M

DEPARTMENT OF THE TREASURY
internal Revenue Service

26 CFR Parts 52 and 602

[T.D.8311]

RIN 1545-A007

Excise Tax.on Chemicals That Depleie
the Ozone Layer and on Products
Containing Such Chemicais

AGENCY: Internal Revenue Service,
Treasury.

ATTION: Final and temporary
regulations.

sumMARY: This document contains
temporary regulations relating to the tax
on chemicals that deplete the ozone
layer and on products containing such
chemicals. These temporary regulations
reflect changes to the law made by the
Omunibus Budget Reconciliation Act of
1989. These temporary regulations affect
manufacturers and importers of azone-
depleting chemicals, manufacturers of
rigid foam insulation, and imporiers of
products containing or manufactured
with ozone-depleting chemicals. In
addition, these temporary regulations
affect persons, other than manufacturers
and importers of ozone-depleting
chemicals, holding such chemicals for
sale or for use in further manufacture on
January 1, 1990, and on subsequent tax-
increase dates. The text of the
temporary regulations set forth in this
document also serves as the text of the
proposed regulations for the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.

EFFECTIVE DATES: These regulations are
effective january 1, 1990. Section
52.4682-3T(f){2}(ii) provides, however,
that listings preceded by a double
asterisk (**) in the Imported Products
Table set forth in § 52.4682-3T{f}{6) are
effective Oclober 1, 1980. In addition,

§ 52.6302(c)-2T {relating to use of
Covernment depositaries) is effeclive
July 1, 1990, for depesits relating to the
calendar guarter beginning July 1, 1290.
FOR FURTHER INFORMATION CONTACT:
Ruth Hoffman, 202-566-4475 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reductien Act

These regulations are being issued
without prior public notice procedures
pursuant to the Administrative
‘Procedure Act {5 U.S.C. 553). For this
reason, the requirements for collecting
information contained in these
regulations have been reviewed and,
pending receipt and evaluation of public

comments, approved by the Office of
Management and Budget [OMB) umder
control number 1545-1153. The
estimated average annual burden per
recordkeeper is 0.5 hour. The estimated
average annual burden per respondent
is 04 hour.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents and recordkeepers may
require more or less time, depending on
their particular cincamstances.

For further information concerning
this collection of information, and where
to submit comments on this collection of
information, the accuracy of the 5
estimated burden, and suggestions for
reducing this burden, please refer to the
preamble to the cross-referencing notice
of proposed rulemaking published in the
Proposed Rules section of this issue of
the Federal Register.

Background

This document contains amendments
to the Environmental Tax Regulations
(26 CFR part 52) relating to sections 4681
and 4682 of the Internal Revenue Code.
These sections were added to the Code
by the Omnibus Budget Reconciliation
Act of 1989, Public Law 101-239.

Need for Temporary Regulations

Immediate guidance is needed on the
tax imposed with respect to ozone-
depleting chemicatls. Therefore, good
cause is found to dispense with the
public notice reguirement of 5 U.S.C.
553{b) and the delayed effective date
requirement of 5 U.S.C. 553(d).

Previous Nefices

Notices 90-8, 1990-5 1.RB. 14, and 90-
9, 1990-5 1.R B. 21, provided initial
guidance on the taxes imposed with
respect to ozone-depleting chemicals.
Notice 90-35, 1990-20 LR B. 9, informed
taxpayers that the first payment of tax
under section 4681 would be due April
30, 1990, that taxpayers would avoid
interest charges if the amount of the tax
was deposited by that date, that no
return of taxes imposed under sections
4681 and 4682 wonid be due until 30
days after the date of publication of
temporary regulations, and that no
penalty would be imposed on account of
failure 1o file or failure to pay the tax
under section 4681 before the due date
for filing the return, as extended.

These temporary regulations generally
incorporate the rules provided in the
Notices, but also include a number of
changes and additions to those rules.
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Thenew provisions.in: the temporary
regulations include: (1) A rule providing
that the loss or destruction of ozone-
depleting chemicals or imperted taxable
produets. is not treated as.a . taxable use
of such chemicals or products; (2) a rule
under which the tax en an.imperted.
taxable preduet may, be deferred until
an article incorporating that praduct is
sold; (3) a revised Imported Products:
Table; and (4) rules fop filing returns,
paying tax, and making deposits.
Excepl as provided in section I of
Notice 8909 (relating to reliance on the
Imported Products Table contained in
the Natice), the rules in the Notices are
superseded by these temporary
regulations. The Internal Revenue
Service will, however, grant relief under
seotion 7805(b] to a taxpayer adversely
alfected by the retroactive application
of any change from the rules described
in the Notices, but cnly if a request for
such relief is submitted before January 1,

1991.
Cxplanation of Provisions
In General

Section 4681 imposes-a: tax o an
ozone-depleting chemical (ODC) when
the ODC'is sold or used by its
manufacturer or imperter. That section
also imposes a tax ow aw imported
product containing or manufactured
with ODCsiwhen the product is sold or
used by its importer.

Section 4682(h} imposes a floor stocks
tax on OBCs: that are held for sale or for
use in further manufacture on January 1
of 19990, 1991, 1992, 1893, or 1994-by any
person other than the manufactureror
imporier of the ODE.

Sale of Use

The:terms “sale” and “use” are
defined i § 52.4881-1T(e) (6} and (7).
Under § 52.4681-1T{c){7)(ii}, loss;
destructiom;, warehousing, or packaging
is not a use. In addition, § 52.4682—
IT(b)(2){iii) permits manufacturers and
importers of ODCs to elect to treat the
sale or use of mixtures containing ODCs
as the first sale or use of the ODCs
contained in the mixture.

Ozone-depleting Chemicals

Section 4682{a)(2) lists the chemicals
that are subject to tex. The listed:
chemicals, which also were identified as
ozone-depletingunder the: Montreal
Protocol, are CFC-11, EFC-12, CFC-113,
CFC-114, CFC-115, Halon—1211, Halon—
1301, and Halon-—2402.

Under section: 4682{d){1), there is no
tax on ODCs that are recovered in the
United States as part of a recycling
process (and not as part of the original
manufacturing process). Section

4682(d){2) provides that there is no tax
on ODCs used or sold for use asa
feedstock. Section 4682(d)(3) provides
that seme ODEs:may be exparted tax
free. Section 4682(g) provides a phase-in
of tax on Halons and:on ODCs used ar
sold for use in the: manufacture of rigid
foam insulation. Under the phase-in rule,
ne tax is imposed in 1990, and tax is
imposed at a reduced rate of
appreximately $0.:25 per pound'in: 1991,
1992, and 1983 Sales to:State and'loeal
governments; to:the Federall
Government, and to nonprefit
educational esganization are not exerapt
from the tax.

Exemption for CDCs Used'as a
Feedstock

Section 4682(d) provides-an
exemption from the tax imposed under
section 4681 for ODCs used or sold for
use as a feedstock. Under § 52.4682-
1T(c)(3), an ODC is used as a feedstock
only if the ODC'is entirely consumed in
the manufacture of another chemical
(within the meaning of 40'CFR 82.3(s)
(relating to the definition of production
irr connection with regulations on the
protection of atmospheric ozone)).

Section.52.4682-2T[a] sets forth rules
relating totax-free sales of ODCs for
use as a feedstoek. Under theserules,
the buyer must certify to the supplier
that the ODCs will be used as a
feedstock, but a submission to the
Internal Revenue Service is not required.
Section 52.4682-2T(d) sets forth:the form
of the certificate ta be used. ta support
tax-free sales of ODCs for use asa
feedstack.

ODCs Used in the Manufacture of Rigid
Foam Insulation

Under section 4682(g), ODCs. used or
sold for use: in the manufacture. of rigid
foam insulation are not taxed in.1990
and are taxed at a reduced rate:im 1991,
1992, and 1993. Section 52.4682-1T(d)(3)
provides that the term “rigid foam”
means any closed cell polymeric foam
(whether or not rigid} in-which
chloroflucrecarbens are used to fill
voids within the polymer. The term
“rigid foam insulation'' means any rigid
foam that is designed for use as thermal
insulation. The design of a product, and
net the:manner in which it is actually
used, determines whether the product is
rigid foam insulation.

Sections 52.4882-2T (a) and (d) sets
forth rules and certification
requirements relating to tax-free and
tax-reduced sales under the phase-in
provision. In all material respects, these
rules and certification reguirements are
the same as those applicable to tax-free
sales for use as a feedstock.

Imported Faxable Prodaets:

Section 4681 imposes a tax on an
imported product containing er
mannfactured with ODCs when the
product is seld er used by its imperter.
Sectiom4681(b){2) provides that the tax
imposed on an imported product is:
based: on: the weight of the ODCs used in
its manufacture (ODC weight), Section:
52.4662-3T(f){8) sets forth an Fmported
Products Table (Table) that contains an
exclusive: list of the products subject to
the tax. The:'Fabie, which is based en
information supplied by industry
representatives, identifies products that
are subject to tax by name and
Harmonized Tariff Sckedule heading, In
addition; Table:ODC weights are
provided for most products. These
weights are used lo compute the tax
when the imperter cannot determine the
weight of the ODCs actually used in the
product's manufacture:

In some cases, no Table ODC weight
is provided because information is net
currently available. If an impoxrter
cannot determine the weight of ODECs
actually used: in the manufacturerof a
product for which ne Table OBC . weight
is provided, the tax is determined under
section 4681(b)(2) and § 52.4682-3TF(e}(4).
Section 4681(b}{(2}) provides that the tax
in such cases is determined under rules
similar to those of section 4671(b)(2)
(relating to the default tax rate for
purposes of the Superfund}, and
§ 52.4682-3T(e)(4) prescribes a: rate of
one percent of the entry value of the
product.

Section 52.4682-3T(f}{7) grants the
Commissioner the authority to modify
the initial Table set forth in the
regulations. If the Commissioner
determines that the Table should be
madified, a revenue procedure providing
a superseding Table will be published.
Manufacturers may request
modifications by following the
procedures described in the regulations.

ODCs used in the manufacture of
protective packaging are neither
incorperated inio the protected product
nor released into the-atmosphere during
its manufacture. Accordingly: § 52:4682-
3T(d)(3) provides that such ODCs are
not treated as ODCs used in the
manufacture of the protected product.
Although it may be appropriate: ta treat
protective packaging as a separate
product that is:used during the shipment
and storage of the protected product,
this rule presents significant
administrative difficulties and is not
included in the temporary regulations:
The Internal Revenue Service invites
public.comment on whether and how




35614

Federal Register / Vol. 55, No. 173 / Thursday, September 6, 1990 / Rules and Regulations

protective packaging should be taxed
under section 4681.

Floor Stocks Tax

Section 4682(h) imposes floor stocks
taxes on January 1 of 1990, 1991, 1992,
1993, and 1994. Section 52.4682-4T(b)(1)
provides that these taxes apply only to
ODCs that are held (other than by the
manufacturer or importer of the ODC)
for sale or for use in further manufacture
on the date the floor stocks tax is
imposed. For this purpose, an ODC may
be held for sale or for use in further
manufacture without regard to the type
or size of the container in which it is
stored.

Section 52.4682-4T(b)(2) identifies
ODCs on which the floor stocks tax is
not imposed. These include ODCs that
have been recycled or reclaimed and
ODCs that have been incorporated,
before the date on which the tax is
imposed, into a mixture or into a
manufactured article in which the ODCs
will be used for their intended purpose.

ODCs that have been incorporated
into a mixture include all ODCs that
have been mixed with other ingredients,
even if that mixture is held for sale in
bulk quantities. For floor stocks taxes
imposed after 1990, however, the
mixture exemption does not apply
unless the other ingredients contribute
to the purpose for which the mixture will
be used.

An ODC has been incorporated into a
manufactured article in which it will be
used for its intended purpose if, as in the
case of ODCs contained in the cooling
coils of an air conditioner, it is used for
its intended purpose within the article.
On the other hand, an ODC is not
exempt from the floor stocks tax if it will
not be used for its intended purpose
within the article into which it is
incorporated. For example, CFC-12 that
will be used to charge an air conditioner
is not exempt from the floor stocks tax
solely because it is contained in a
14-ounce can.

Under § 52.4682-4T(e) the tax is
imposed on ODCs held by a person only
if the tax is imposed on a date on which
the person holds at least a specified
amount of ODCs to which the tax would
otherwise apply. For 1990, 1992, and
1993, the amount specified is 400
pounds. In determining whether this 400-
pound threshold is met, Halons and
ODCs that will be used in the
manufacture of rigid foam insulation are
disregarded. For 1991, the amount
specified is also 400 pounds, but only
Halons and ODCs that will be used in
the manufacture of rigid foam insulation
are taken into account. In 1994, the tax
is imposed only if the person holds at
least 200 pounds of ODCs that will be

used in the manufacture of rigid foam
insulation or at least 20 pounds of
Halons.

Section 52.4682—4T(c) provides that
the person holding ODCs on the date the
floor stocks tax is imposed is liable for
the tax. Section 52.4682-4T(f) requires
inventories of ODCs that a person (other
than the manufacturer of importer of the
ODCs) holds for sale or for use in
further manufacture. Inventories of such
ODCs must be taken by the person
holding the ODCs on January 1 of 1990,
1991, 1992, 1993, and 1994.

General Requirements for Filing
Returns, Paying Tax, and Using
Government Depositaries

Sections 6011 (relating to requiring
returns), 6071 (relating to time for filing
returns), and 6302(c) (relating to use of
Government depositaries), authorize the
Secretary to prescribe regulations
imposing rules for filing returns and
making deposits of tax. These temporary
regulations revise and amend the
provisions of the Environmental Tax
Regulations relating to procedural rules
so that such provisions also apply under
sections 4681 and 4682.

Under § 52.6011(a)-1T, any person
liable for the taxes imposed under
sections 4681 or 4782 must file Form 720
(or other from designated by the
Commissioner subsequent to publication
of these regulations) to report that
liability. The procedures relating to
filing are provided in the instructions to
the form. Section 52.6071(a)-2T(a)(1)
provides that the return must be filed by
the last day of the second month
following the end of a calendar quarter.
Importers of products that neither
contain nor are manufactured with
ODCs are not required to file a return
reporting tax imposed under section
4681 with respect to such products.

Persons required by regulations to file
a Form 720 on an earlier date than the
date provided in these temporary
regulations in order to report other taxes
do not file two Forms 720 but instead file
one Form 720 with respect to all excise
taxes reportable on Form 720 on or
before the date provided under section
4681, This rule allows persons filing a
Form 720 with respect to taxes imposed
by section 4681 or 4682 to defer filing
their Form 720 until two months after the
end of the calendar quarter, even if such
persons must also report on their Form
720 excise taxes with respect to which
the Form 720 is ordinarily filed one
month after the end of the calendar
quarter (e.g. Superfund taxes). However,
this rule does not extend the time for
making deposits or paying any other
excise tax. Thus, a person that must
make an additional deposit of excise

taxes to pay any balance due at the time
for filing the Form 720 for that quarter
must make the required deposit on or
before the date the Form 720 for such
excise taxes would ordinarily be filed;
the payment is due at that time even
though the Form 720 may, under the
above rule, be filed a month later.

Under § 52.6302(c)-2T(b),
semimonthly deposits of tax are
required to be made by all persons
liable for the tax imposed under section
4681. The deposit for each semimonthly
period is due on or before the last day of
the second following semimonthly
period. Section 52.6302(c)-2T(c) provides
a safe harbor. In general, a taxpayer is
considered to have met the semimonthly
deposit requirement if the deposit for
each semimonthly period is not less than
Y of the total tax liability under section
4681 for the second preceding quarter,
and any underpayment for the current
quarter is deposited by the due date of
the return. This safe harbor rule is
modified to take into account
predictable increases in tax liability due
to increases in the base tax amount or
due to the phase-in of tax on Halons and
ODCs used in the manufacture of rigid
foam insulation. For example, for the
first two calendar quarters of 1991, the
safe harbor will be based on the
taxpayer's tax liability for the second
preceding calendar quarter, but
calculated as if Halons and ODCs used
in the manufacture of rigid foam
insulation had been subject to tax for
such preceding calendar quarters.

Under section 4682(h)(3), the floor
stocks tax must be paid by April 1 of
each year in which the tax is imposed.
The full amount of the floor stocks tax
for any year in which the tax is imposed
must be deposited by April 1 of such
year, and must be reported on the Form
720 (or other form designated by the
Commissioner subsequent to the
publication of these regulations) for the
first calendar quarter of such year.

Special Rules for Returns and Payments
of Tax Under Section 4681 for the First
and Second Calendar Quarters of 1990

First Calendar Quarter of 1990

Section 52.6071(a)-2T(a)(3) provides
that the Form 720 reporting tax imposed
under section 4681 for the first calendar
quarter of 1990 is due April 30, 1990, but
the due date is extended (without
application) until October 9, 1990. No
penalty will be imposed on account of
failure to file return before the date for
filing, as extended.

The payment of tax for the first
calendar quarter of 1990 is due April 30,
1990. No penalty will be imposed on




Federal Register / Vol. 55, No. 173 / Thursday, September 6, 1990 / Rules and Regulations 36615

account of failure to pay the tax
imposed under section 4687 for the first
calendar quarter of 1990 before the date
for filing the return, as extended.
Interest on any underpayment of such
tax will be imposed from April 30, 1990.

Second Calendar Quarter of 1990

Section 52.6071(a}-2Tfa){4) provides
that the Form 720 reporting tax imposed
under section 4661 for the second
calendar quarter of 1990'is due
September 7, 1990, but the due date is
extended (without application) under
October 8, 1990. No penalty will be
imposed on account of failure to file the
return before the date for filing, as
extended.

The payment of tax for the second
calendar quarter of 1990 is due
September 7, 1980. No penalty will be
imposed on account of failure ta pay the
tax imposed under section 4681 for the
second calendar quarter of 1990 before
the date: for filing the retarn, as
extended. Interest on any underpayment
of such tax will be impesed. from
September 7, 1990.

Special Rule of Returns Under-Section
4682 for 1990

Sectien 52.6071(a)-3T{a) provides that
the Form 720 reporting floor stocks tax
imposed under section 4882 on January
1, 1990, is. due April 30, 1890, buf the due
date is extended (without application]
until October 9. 1990. No penalty will be
imposed on aceount of failure to file the
return before the date for filing, as
extended.

The payment of tax is due on April 1,
1900,

Special Rule for Pepasiis Relating to the
First Three Semimonthly Periads of the
Third Calendar Quarter-of 1999

Section 52.6302(c)}-2T(b){3] provides
that the deposit of tax relating to section
4681 liability for the first three
semimonthly periods of the third
calendar quarter of 1999 is due
September 27, 1990.

Special Analyses

It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysisis not
required. It also has been determined
that section 553(b) of the Administrative
Procedure Aect (5 U.S.C. chapter 5) and
the Regulatory Flexibility Act (5 L.S.C.
chapter 6) do not apply to these
regulations, and therefore, a final
Regulatory Flexibility Analysis is not
required. Pursuant to:section 7805(f) of
the Internal Revenue Code; the:notice of
proposed rulemaking that cross-
references to these regnlations will be

submitted to-the Administrater of the
Small Business Administration for
comment on their impact on small
business:
Drafting Infermation

The principal author of these
regulations is'Ruth Hoffiman, QOffice of
Assistant Chief Counsel {Passthroughs
and Special Industries). However,
personne! from other offices of the
Internal Revenue Service and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 52

Excise taxes, Petrolenny, Chemicals.
26 CFR.Part 602

Reporting and recordkeeping
requirements.

Adgption of Amendments to the
Regulations

Accordingly, title 26, parts 52 and 602
of the Code of Federal Regulations are
amended as follows:

Paragraph 1. The heading for part 52 is
revised to read as follows:

PART 52—ENVIRONMENTAL TAXES

Par. 2. The autherity for part. 52 is:
revised to read as follows:

Autharity: 26 U.S.C. 7805. Section 52.4682—
3T also issued under 28 U.8.C. 4682(c)2}::
§§ 52.8011{a}-1T and 52:6011{a}-2T aiso
issued under 26/ U-S.C. 6012 {a);. §§ 52.6071{a}-
1, 52.6074{a)-2T, and 52.6071{a)-3T also
issued under 26 U.S.C. 6071(a); § 52.6091-1T
also issued under 26 U.S.C. 6091; § 52.6101-1T
also issued under 26 U.S.C. 8101; § 52.6109(a)-
1T also issued under 26 U.S.C. 6109(a);
§§ 52.6302{c)-1, and 52:6302(c}-2T also issued
under 26 U.S.C. 6302(a). -

Par. 3. New §§ 52.4681-0T, 52.4681-1T,
52.4682-1T, 52.4682-2T, 52.4682-3T, and
52.4682-4T are added to read as fellows:

§52.4681-0T Table of Contenis
(temporary).

This section lists captions contained
in §§ 52.4681-1T, 52.4682-1T, 52:4682-2T,
52.4682-3T, and 52.4682-4T.

§52.4681-1T Taxes imposed with respect lo
ozone-depleting chemicals (temgorary).
(a) Taxes imposed
(1) Tax on ODCs
(2) Tax om:imported taxable products
{3} Floor stocks tax
(b) Cross-references
{1) Tax on ODCs
2) Tax on imported taxable products
(3) Floor stocks tax
(4) Filing returns, paying tax, and maKing
deposits
{c) Definitions of gemerak application’
(1} Ozone-depleting chemical
{2) United States

(3) Manufacture; manufacturer
(4) Entry into United States:for
consumption, use, or warehousing
(5) Importer
(6) Sale
(7) Use
(8) Pound
(d) Effective date

§524682-1T Ozone-depleting chemicals
(temporary).
(a) Overview
(b) Taxable ODCs; taxable event
(1) Taxable ODCs
(i) In general
(ii) Storage containers:
(2) Taxable eveat
(i) In general
(if) Mixtures
(iit) Mixture election
(c) ODCs used as a feedstock
(1) Exemption from tax
(2) Excess payments
(3) Definition
(4) Qualifying sale
{d) ODCs used in the manufacture-of rigid
foam insulation
(1) Phase-inof tax
(2) Excess payments
(3) Definition
(4) Use in manufacture
(5) Qualifying sale
(e) Halons; phase-in of tax
(f) Recycling [Reserved]
(g] Exports [Reserved]
§52.4682-2T Qualifying sales (lemporary):
(a) In general
(1) Special rules applicable to certain sales
(2) Qualifying sales
(b) Requirements for qualification
(1) Use as a feedstock
(2) Use in the manufacture of rigid foam
insulation
{c) Good faith reliance
(1) In general
(2) Withdrawal of right to provide a
certificate
{d) Registration certificate
(1) In general
(2) Certificate relating to ODCs used as a
feedstock
(3) Certificate relating to ODEs used i the
manufacture of rigid foam insulation

§52.4682-3T Imported taxable products
(temporary).
(a) Overview; references to Tables
(1) Overview
(2) References to Tables
(b) Imported taxable products
(1) In general
{2) Exceptions
(i) In general
(ii) De minimis adjusted tax
(c) Taxable event
(1) Ir generatl
(2) Election to treat importation as use
(3) Treating the sale of an article
incorporating animported taxable
product as the first sale or use of such
product
(d) ODCs used as materials in the
manufacture of imported taxable
products
(1) ODC weight
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(2) ODCs used as materials in the
manufacture of a product
(3) Protective packaging
(4) Example
(e) Methods of determining ODC weight;
computation of tax
(1) In general
{2) Exact method
(3) Table method
(i) In general
(ii) Special rules
(4) Value method
(5) Adjustment for prior taxes
(f) Imported Products Table
(1) In general
(2) Applicability of initial Table
(3) Identification of products
(i) In general
(ii) Electronic items not listed by specific
name
(4) Rules for listing products
(i) Listing in Part I
(ii) Listing in Part II
(iii) Listing in Part III
(5) Table ODC weight
(6) Initial Table
(7) Subsegquent Tables
{g) Requests for modification of Table
(1) In general
(2) Form of request
(3) Public notice and comments
(4) Address
(5) Public inspection and copying

§52.46824T Floor stocks tax (temporary).

(a) Overview
(b) ODCs subject to floor stocks tax
(1) ODCs that are held for sale or for use in
further manufacture
(i) In general
{ii) Held for sale
{iii) Held for use in further manufacture
(iv) Use as material
(v) Storage containers
{vi) Examples
(2) Nontaxable ODCs
(i) Mixtures
(ii} Manufactured articles
(iii) Recycled ODCs
(iv) ODCs held by the manufacturer or
importer
(c) person liable for tax
(1) In general
(2) Special rule
(d) Computation of tax
(1) In general
(2) Qualifying sales
(3) Halons
(e} De minimis exemptions
(1) 1990, 1992, and 1993
(2) 1991
(3) 1994
(4) Examples
(f) Inventory
(g) Time for paying tax

§52.4681-1T Taxes imposed with
respect to ozone-depleting chemicals
(temporary).

(a) Taxes imposed. Sections 4681 and
4682 impose the following taxes with
respect to ozone-depleting chemicals
(ODCs):

(1) Tax on ODCs. Section 4681(a)(1)
imposes a tax on ODCs that are sold or

used by the manufacturer or importer
thereof. Except as otherwise provided in
§ 52.4682-1T (relating to the tax on
ODCs), the amount of the tax is equal to
the product of—

(i) The weight (in pounds) of the ODC;

(ii) The base tax amount (determined
under section 4681(b)(1) (B) or (C)) for
the calendar year in which the sale or
use occurs; and

(iii) The ozone-depletion factor
(determined under gection 4682(b)) for
the ODC.

(2) Tax on imported taxable products.
Section 4681(a)(2) imposes a tax on
imported taxable products that are sold
or used by the importer thereof. Except
as otherwise provided in § 52.4682-3T
(relating to the tax on imported taxable
products), the tax is computed by
reference to the weight of the ODCs
used as materials in the manufacture of
the product. The amount of tax is equal
to the tax that would have been imposed
on the ODCs under section 4681(a)(1) if
the ODCs had been sold in the United
States on the date of the sale or use of
the imported product. The weight of
such ODCs is determined under
§ 52.4682-3T.

(8) Floor stocks tax—{i) Imposition of
tax. Section 4682(h) imposes a floor
stocks tax on ODCs that—

(A) Are held by any person other than
the manufacturer or importer of the
ODC on a date specified in paragraph
(a)(3)(ii) of this section; and

(B) Are held on such date for sale or
for use in further manufacture.

(ii) Dates on which tax imposed. The
floor stocks tax is imposed on January 1
of 1990, 1991, 1992, 1893, and 1994.

(iii) Amount of tax. Except as
otherwise provided in § 52.4682-4T
(relating to floor stocks tax), the amount
of the floor stocks tax is equal to the
excess of—

(A) The tax that would be imposed on
the ODC under section 4681(a)(1) if a
sale or use of the ODC by its
manufacturer or importer occurred on
the date the floor stocks tax is imposed .
(the tentative tax amount), over

(B) The sum of the taxes previously
imposed on the ODC under sections
4681 and 4682.

(b) Cross-references—(1) Tax on
ODCs. Additional rules relating to the
tax on ODCs are contained in
§8§ 52.4682-1T and 52.4682-2T.

(2) Tax on imported taxable products.
Additional rules relating to the tax on
imported taxable products are contained
in § 52.4682-3T.

(3) Floor stocks tax. Additional rules
relating to the floor stocks tax are
contained in § 52.4682—4T.

(4) Filing returns, paying tax, and
making deposits. Rules requiring returns

reporting the taxes imposed under
sections 4681 and 4682 are contained in
§§ 52.6011(a)-1T and 52.6011(a)-2T.
Rules relating to the time for filing such
returns are contained in §$ 52.6071(a)-
2T and 52.6071(a)-3T. Rules relating to
the use of Government depositaries in
connection with taxes imposed under
section 4681 are contained in

§ 52.6302(c)-2T.

(c) Definitions of general application.
The following definitions set forth the
meaning of certain terms for purposes of
the regulations under sections 4681 and
4682:

(1) Ozone-depleting chemical. The
term “ozone-depleting chemical” (ODC)
means any chemical listed in section
4682(a)(2).

(2) United States. The term "“United
States™ has the meaning given such term
by section 4612(a)(4). Under section
4612(a)(4)—

(i) The term “United States” means
the 50 States, the District of Columbia,
the Commonwealth of Puerto Rico, any
possession of the United States, the
Commonwealth of the Northern Mariana
Islands, and the Trust Territory of the
Pacific Islands; and

(ii) The term includes—

(A) Submarine seabed and subsoil
that would be treated as part of the
United States (as defined in paragraph
(c)(2)(i) of this section) under the
principles of section 638 relating to
continental shelf areas; and

(B) Foreign trade zones of the United
States.

(3) Manufacture; manufacturer. The
term “manufacture” when used with
respect to any ODC or imported product
includes its production, and the term
“manufacturer” includes a producer.

(4) Entry into United States for
consumption, use, or warehousing—(i)
In general. Except as otherwise
provided in this paragraph (c)(4), the
term “entered into the United States for
consumption, use, or warehousing”
when used with respect to any goods
means—

(A) Brought into the customs territory
of the United States (the customs
territory) if applicable customs law
requires that the goods be entered into
the customs territory for consumption,
use, or warehousing;

(B) Admitted into a foreign trade zone
for any purpose if like goods brought
into the customs territory for such
purpose would be entered into the
customs territory for consumption, use,
or warehousing; or

(C) Imported into any other part of the
United States (as defined in paragraph
(c)(2) of this section) for any purpose if
like goods brought into the customs
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territory for such purpose would be
entered into the customs territory for
consumption, use, or warehousing.

(ii) Entries described in two or more
provisions. In the case of any goods
with respect to which entries are
described in two or more provisions of
paragraph (c){4)(i) of this section, only
the first such entry is taken into account.
Thus, if the admission of goods into a
foreign trade zone is an entry into the
United States for consumption, use, or
warehousing, the subsequent entry of
such goods into the customs territory
will not be treated as an entry into the
United States for consumption, use, or
warehousing.

(iii) Certain imported products not
entered for consumption, use, or
warehousing. Imported products that are
entered into the United States for
consumption, use, or warehousing do
not include any imported products
that—

(A) Are entered into the customs
territory under Harmonized Tariff
Schedule (HTS) heading 9801, 9802, 9803,
or 9813;

(B) Would, if entered into the customs
territory, be entered under any such
heading; or

(C) Are brought into the United States
by an individual if the product is
brought in for use by the individual and
is not expected to be used in a trade or
business other than a trade or business
of performing services as an employee.

(5) Importer. The term “importer”
means the person that first sells or uses
goods after their entry into the United
States for consumption, use, or
warehousing (within the meaning of
paragraph (c)(4) of this section).

(6) Sale. The term “sale” means the
transfer of title or of substantial
incidents of ownership (whether or not
delivery to, or payment by, the buyer
has been made) for consideration which
may include money, services, or
property. The determination as to the
time a sale occurs shall be made under
applicable local law.

(7) Use—{(i) In general. Except as
otherwise provided in regulations under
sections 4681 and 4682, ODCs and
imported taxable products are used
when—

(A) Used as a material in the
manufacture of an article, whether by
incorporation into such article, chemical
transformation, release into the
atmosphere, or otherwise; or

(B) Put into service in a trade or
business or for production of income.

(ii) Loss, destruction, packaging,
warehousing, and repair. The loss,
destruction, packaging, warehousing, or
repair of ODCs and imported taxable
products is not a use of the item lost,

destroyed, packaged, warehoused, or
repaired.

(iii) Cross-references to exceptions.
For exceptions to the rule contained in
paragraph (c)(7)(i) of this section, see—

(A) Section 52.4682-1T(b)(2)(iii)
(relating to the mixture election);

(B) Section 52.4682-3T(c)(2) (relating
to the election to treat entry of an
imported taxable product as use); and

(C) Section 52.4682-3T(c)(3) (relating
to treating sale of an article
incorporating an imported taxable
product as the first sale or use of the
product),

(8) Pound. The term “pound” means a
unit of weight that is divided into 16
ounces.

(d) Effective date. The regulations
under sections 4681 and 4682 are
effective as of January 1, 1890, and apply
to—

(1) ODCs that the manufacturer or
importer thereof first sells or uses after
December 31, 1989;

(2) Imported taxable products that the
importer thereof first sells or uses after
December 31, 1989; and

(3) ODCs held for sale or for use in
further manufacture by any person other
than the manufacturer or importer
thereof on January 1 of 1990, 1991, 1992,
1993, or 1994.

§52.4682-1T Ozone-depleting
chemicals (temporary).

(a) Overview. This section provides
rules relating to the tax imposed on
ozone-depleting chemicals (ODCs)
under section 4681, including rules for
identifying taxable ODCs and
determining when the tax is imposed
and rules prescribing special treatment
for certain ODCs (i.e., ODCs used as
feedstocks, ODCs used in the
manufacture of rigid foam insulation,
and Halons). See § 52.4681-1T(a)(1) and
(c) for general rules and definitions
relating to the tax on ODCs.

(b) Taxable GDCs; taxable event—{1)
Taxable ODCs—i) In general. Except as
provided in paragraphs (c) through (g) of
this section, an ODC is taxable if—

(A) It is listed in section 4682(a)(2) on
the date it is sold or used by its
manufacturer or importer; and

(B) It is manufactured in the United
States or entered into the United States
for consumption, use, or warehousing.

(ii) Storage containers. An ODC
described in paragraph (b)(1)(i) of this
section is taxable without regard to the
type or size of storage container in
which the ODC is held.

(2) Taxable event—(i) In general. The
tax on an ODC is imposed when the
ODC is first sold or used (as defined in
§ 52.4681-1T(c) (6) and (7)) by its
manufacturer or importer.

(ii) Mixtures. Except as otherwise
provided in paragraph (b)(2)(iii) of this
section, the creation of a mixture
containing two or more ingredients is
treated as a use of the ODCs contained
in the mixture. Thus, except as
otherwise provided in paragraph
(b)(2)(iii) of this section—

(A) The tax on the ODCs contained in
mixtures created after December 31,
1989, is imposed when the mixture is
created and not on any subsequent sale
or use of the mixture; and

(B) No tax is imposed under section
4681 on the ODCs contained in mixtures
created before January 1, 1990.

(iii) Mixture election—(A) In general.
A manufacturer or importer may elect to
treat the sale or use of mixtures
containing ODCs as the first sale or use
of the ODCs contained in the mixtures.
If an election under this paragraph
(b)(2)(iii) applies to a mixture sold or
used after December 31, 1989 (including
any such mixture created before January
1, 1990), the tax on the ODCs contained
in the mixture is imposed on the date of
such sale or use.

(B) Applicability of election. The only
election permitted under this paragraph
(b)(2)(iii) is an election for the first
calendar quarter beginning after
December 31, 1989, and all subsequent
periods. Any such election applies to all
mixtures sold or used by the
manufacturer or importer after
December 31, 1989 (including any such
mixture created before January 1, 1990).
Except as provided in § 52.6071(a)-
2T(a)(3), the election may be revoked
only with the consent of the
Commissioner.

(C) Making the election, An election
under this paragraph (b)(2)(iii) shall be
made in accordance with the
instructions for the return on which the
manufacturer or importer reports
liability for tax under section 4681.

(c) ODCs used as a feedstock—(1)
Exemption from tax. No tax is imposed
on an ODC if the manufacturer or
importer of the ODC—

(i) Uses the ODC as a feedstock in the
manufacture of another chemical; or

(ii) Sells the ODC in a qualifying sale
(as defined in § 52.4682-2T) for use as a
feedstock.

(2) Excess payments—(i) In general.
Under section 4682(d)(2), a credit or
refund is allowed to a person if—

(A) The person uses an ODC as a
feedstock; and

(B) The amount of any tax paid with
respect to the ODC under section 4681
or 4682 was not determined under
section 4682(d)(2).

(ii) Procedural rules. See section 6402
and the regulations thereunder for rules
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relating to claiming a credit or refund of
tax paid with respect to ODCs that are
used as a feedstock. A credit against the
income tax is not .allowed for the
amount determined under section
4682(d)(2).

(3) Definition. An ODC isused asa
feedstock only if the ODC is entirely
censumed in the manufacture of another
chemical (within the meaning of 40 CFR
82.3(s) (relating to the definition of
preduction in connection with
regulations on the protection of
atmospheric ozone}). Thus, the
transformation of an ODC into one or
more new compounds (such as the
transformation of CFC-113 into
chlorotrifluorcethylene (CTFE or 1113)
or of CFC-113 into CFC-115 and CFC-
118}) is freated as use as a feedsiock. On
the other hand, the ODCs used ina
mixture {including an azeotrope such as
R-500 or R-502) are not used as a
feedstock.

(4) Qualifying sole. A sale of ODCs
for use as a feedstock is a qualifying
sale if the requirements-of § 52.4682-
2T{b)(1) are satisfied with respect to
such sale.

{d) ODCs used m the manufacture of
rigid foam insulation—{1) Phase-in of
tax—(i) In general. The amount of tax
imposed on.an'ODC is determined under
section 4682(g) if the manufacturer or
importer of the ODC—

(A) Uses the ODC during 1890, 1891,
1992, or 1993 in the mamufacture of rigid
foem insulation; or

(B} Sells the ODC in a qualifying sale
(as defined in § 52:4882-2T) during 1990,
1991, 1992, or 1993.

(ii) Amount of tax. Under section
4682(g), ODCs described in paragraph
(d){1){1) of this section are not taxed if
sold or used during 1990 and are taxed
at a reduced rate if sold or used during
1991, 1992, or 1993.

(2} Excess payments—{(i) In general.
Under section 4682{g)(3), a credit against
income itax or-a refund is allowed te a
person if—

(A) The person uses an ODC during
1290, 1991, 1992, or 1993 in the
manufacture of rigid foam insulation;
and

(B) The amount of any tax patd with
respact to the ODC under section 4681
or 4682 was not determined under
section 4682(g).

(ii) Procedural rules—{A) The amount
determined under section 4682{g)(3)
shall be treated as a credit described in
section 34(a) (relating to-credits for
gasoline and special fuels) vnless a
claim for refund has been filed.

(B) See section 6402 and the
regulations thereunder for rules relating
to claiming a credit or refund of the tax
paid with respect to ODCs that are used

in the manufacture of rigid foam
insulation.

(3) Definition—(i) Rigid foem
insulation. The term “rigid foam
insulation" means any nigid foam that is
designed for use es thermal insulation in
buildings, equipment, appliances, tanks,
railcars, trucks, or vessels, or on pipes,
including any such rigid foam actually
used for purposes other than insulation.
Information such as test reporis on
R-values and advertising material
reflecting R-value claims fora particular
rigid foam may be used to show that
such rigid foam is designed for use as
thermal insulation.

(ii) Rigid foom—(A) In genercl. The
term “'rigid foam" means any closed cell
polymeric foam {whether or not rigid) in
which chlorofluorocarbens are used to

fill voids within the polymer.

(B) Examples of rigid foam products.
Rigid foam includes extruded
polystyrene foam, ployisocyanurate
foam, spray and pour-in-place
polyurethane foam, polyethylene foam,
phenolic foam, and any other product
that the Commissiener identifies as rigid
foam in a pronouncement of genersl
applicability. The form of a product

identified nnder this paragraph

(d)(3)(ii)(B) does not affect its character
as rigid foam. Thus, such products are
rigid foam whether in the form of a
board, sheet, backer rod, or wrapping, or
in a form applied by spraying, pouring,
or frothing.

(4) Use in manufacture. An ODC is
used in the manufacture of rigid foam
insulation if il is incorporated into such
product or is-expended as a propellant
or otherwise in the manufacture or
applicatien of such product.

(5) Qualifying sale. A sale of an ODC
for use in the manufacture of rigid foam
insulation is a qualifying sale if the
requirements of § 52.4682-2T(b}{2) are
satisfied with respect to such sale.

(e) Halons; phase-in of tax. The
amount of tax impesed on Halon-1211,
Halon-1301, or Halon-2402 (Halon) is
determined under section 4882(g) if the
manufacturer or importar of the Halon
sells or uses the Halon during 1990, 1991,
1992, or 1993. Under section 4682{g),
Halons are not taxed if sold or used
during 1990 and are taxed at a reduced
rate if sold or used during 1991, 1992, or
1993.

(f) Recycling. [Reserved]

(®) Exports. {Reserved]

§ 52.4682-2T Qualifying sales
(temporary).

(a) In general—(1) Special rules

applicable to certain sales. Special rules

apply to sales of ODCs in the following
cases:

(i) Under section 4682(d)(2), § 52.4682-
1T(c), and § 52:4682-4T(d)(2}(i) (relating
to ODCs used as a feedstock), ODCs
sold in gualifying sales are not taxed.

(ii) Under section 4682(g), § 52.4682-
1T(d), and § 52.4682-4T(A}(2)(ii) frelating
to ODCs used in the manufacture of
rigid foam insulatien), ODCs sold in
gualifying sales are not taxed in 1920
and are taxed at a reduced rate in 1991,
1992, and 1993,

(2) Qualifying sales. A sale of ODCs is
not a qualifying sale unless the
requirements of this section are
satisfied. Although submission of a
document to the Internal Revenue
Service is not required to establish that
a sale of ODCs is a qualifying sale, the
registration certificates required by this
section shall be made available for
inspection by internal revenue agents
and officers.

(b) Requirements for qualification—
(1) Use as a feedstock. A gale of ODCs
is a qualifying sale for purposes of
§§ 52.4682-1T{c) and 52.4682-4T(d)(2){i)
if the manufacturer or importer of the
ODCs—

(i) Obtains a registration certificate in
substantially the form set forth in
paragraph (d)(2) of this section from the
purchaser of the ODCs; and

(ii) Relies on the certificate in good
faith.

(2) Use in the marufacture of rigid
foam insulation. A sale of ODCs isa
qualifying sale for purposes of
§§ 52.4882-1T(d) and 52.4682-4T(A}{2)(i1)
if the manufacturer or importer of the
ODCs—

(i) Obtains a registration certificate in
substantially the form set forth in
paragraph (d)(3) of this section from the
purchaser of the ODCs; and

(ii) Relies on the certificate in good
faith.

(¢} Good faith reliance—(1) in
general. The requirements of paragreph
(b) of this section are not satisfied with
respect to a sale of ODCs and the sale is
not a qualifying sale if at the time of the
sale—

{1) The manufacturer or imporier bas
reason to believe that the purchaser will
use the ODCs other than for the purpose
set forth in the certificate; or

(ii) The Internal Revenue Service has
notified the manufacturer or importer
that the purchaser's right to provide a
certificate has been withdrawn.

(2) Withdrewal of right to provide a
certificate. The Internal Revenue
Service may withdraw the right of a
purchaser to provide a certificate to its
supplierif such purchaser uses the
ODCs to which its certification applies
other than for the purpose set forth in
such certificate. The Internal Revenue
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Service may notify the supplier to whom
the purchaser provided the certificate
that the purchaser's right to provide a
certificate has been withdrawn.

(d) Registration certificate—(1) In
general. This paragraph (d) sets forth
the form of the registration certificates
that satisfy the requirements of
paragraphs (b)(1) and (2) of this section.
The registration certificate shall consist
of a statement executed and signed by
the purchaser under penalties of perjury.
A certificate may apply to a single
purchase or may cover purchases for up
to four years from its effective date. A
new certificate must be given to the
supplier if any information on the
current certificate changes. The
certificate may be included as part of
any business records normally used to
document a sale.

(2) Certificate relating to ODCs used
as a feedstock—{i) ODCs that will be
resold for use by the second purchaser
as a feedstock. If the purchaser will
resell the ODCs to a second purchaser
for use by such second purchaser as a
feedstock, the certificate provided by
the purchaser must be in substantially
the following form:

Certificate of Purchaser of Chemicals That
Will Be Resold for Use by the Second
Purchaser as a Feedstock

(To support tax-free sales under section
4682(d)(2) of the Internal Revenue Code.)
Effective Date
Expiration Date

The undersigned purchaser (“Purchaser")
hereby certifies under penalties of perjury
that the following percentage of ozone-
depleting chemicals purchased from

(name and address of seller)

will be resold by Purchaser to persons
(Second Purchasers) that certify to Purchaser
that they are purchasing the ozone-depleting
chemicals for use as a feedstock (as defined
in § 52,4682-1T(c)(3) of the Environmental
Tax Regulations).

All shipments to Purchaser under
the following Purchaser order(s):

One or more shipments to Purchaser
identified as follows:

Purchaser will not claim a credit or refund
under section 4682(d)(2)(B) of the Internal
Revenue Code for any ozone-depleting
chemicals covered by this certificate.

Purchaser understands that any use by
Purchaser of the ozone-depleting chemicals to
which this certificate applies other than for
the purpose set forth in this certificate may
result in the withdrawal by the Internal
Revenue Service of Purchaser's right to
provide a certificate.

Purchaser will retain the business records
needed to document the sales covered by this
certificate and will make such records
available for inspection by Government
officers. Purchaser also will retain and make
available for inspection by Government
officers the certificates of its Second
Purchasers.

Purchaser has not been notified by the
Internal Revenue Service that its right to
provide a certificate has been withdrawn. In
addition, the Internal Revenue Service has
not notified Purchaser that the right to
provide a certificate has been withdrawn
from any Second Purchaser who will
purchase ozone-depleting chemicals to which
this certificate applies.

Purchaser understands that the fraudulent
use of this certificate may subject Purchaser
and all parties making such fraudulent use of
this certificate to a fine or imprisonment, or
both, together with the costs of prosecution.

Signature of Purchaser or agent representing
Purchaser

Title

Name of Purchaser

Address

Product Percentage

CFC-11
CFC-12
CFC-113
CFC-114
CFC-115

This certificate applies to (check and
complete as applicable):

All shipments to Purchaser at the
following location(s):

— All shipments to Purchaser under
the following Purchaser account number{s):

Taxpayer Identification Number

(ii) ODCs that will be used by the
purchaser as a feedstock. If the
purchaser will use the OCDs as a
feedstock, the certificate provided by
the purchaser must be in substantially
the following form:

Certificate of Purchaser of Chemicals That
Will Be Used by the Purchaser as a
Feedstock

(To support tax-free sales under section
4682(d)(2) of the Internal Revenue Code.)

Effective Date

Expiration Date
The undersigned purchaser (“Purchaser”)
hereby certifies under penalties of perjury
that the following percentage of ozone-
depleting chemicals purchased from

(name and address of seller)

will be used by Purchaser as a feedstock (as
defined in § 52.4682-1T(c)(3) of the
Environmental Tax Regulations).

Product Percentage

CFC-11
CFC-12
CFC-113
CFC-114
CFC-115

This certificate applies to (check and
complete as applicable):
All shipments to Purchaser at the
following location(s):

All shipments to Purchaser under
the following Purchaser account number(s):

All shipments to Purchaser under
the following purchase order(s):

One of more shipments to Purchaser
identified as follows:

Purchaser will not claim a credit or refund
under section 4682(d)(2)(B) of the Internal
Revenue Code for any ozone-depleting
chemicals covered by this certificate.

Purchaser understands that any use of the
ozone-depleting chemicals to which this
certificate applies other than as a feedstock
may result in the withdrawal by the Internal
Revenue Service of Purchaser's right to
provide a certificate.

Purchaser will retain the business records
needed to document the use as a feedstock of
the ozone-depleting chemicals to which this
certificate applies and will make such
records available for inspection by
Government officers.

Purchaser has not been notified by the
Internal Revenue Service that its right to
provide a certificate has been withdrawn.

Purchaser understands that the fraudulent
use of this certificate may subject Purchaser
and all parties making such fraudulent use of
this certificate to a fine or imprisonment, or
both, together with the costs of prosecution.

Signature of Purchaser or agent representing
Purchaser

Title

Name of Purchaser
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Address

Taxpayer Identification Number

(3) Certificate relating to ODCs used
in the manufacture of rigid foam
insulation—(i) ODCs that will be resold
to-a second purchaser for use by the
second purchaser in the manufacture of
rigid foam insulation. If the purchaser
will resell the ODCs to a second
purchaser for use by such second
purchaser in the manufacture of rigid
foam insulation, the certificate provided
by the purchaser must be in
substantially the following form:
Cerfificate of Purchaser of Chemicals that
will be Resold for Use by the Second
Purchaser in the Manufacture of Rigid Foam
Insulation

(To support tax-free or tax-reduced sales
under section 4682(g) of the Internal Revenue
Code.)
Effective date
Expiration Date
The undersigned purchaser (“Purchaser")
hereby certifies under penalties of perjury
that the following percentage of ozone-
depleting chemicals purchased from

Purchaser will not claim a credit or refund
aunder section 4882(g)(3) of the Internal
Revenue Code for any ozone-depleting
chemicals covered by this certificate.

Purchaser understands that any use by
Purchaser-of the ozone-depleting chemicals to
which this certificate applies other than for
the purpose set forth in this certificate may
result in the withdrawal by the Internal
Revenue Service of Purchaser's right to
provide a certificate,

Purchaser will retsin the business records
needed to document the sales covered by this
certificate and will make such records
available for inspection by Government
officers. Purchaser also will retain and make
available for inspection by Government
officers the certificates of its Second
Purchasers.

Purchaser has not been notified by the
Internal Revenue Service that its right to
provide a certificate has been withdrawn. In
addition, the Internal Revenue Service has
not notified Purchaser that the right to
provide a certificate has been withdrawn
from any Second Purchaser who will
purchase ozone-depleting chemicals to which
this certificate applies,

Purchaser understands that the fraudulent
use of this certificate may subject Purchaser
and all parties making such frandulent use of
this certificate to & fine or impriscnment, or
both, together with the costs of presecufion.

§ 52.4682-1T(d) (3) and (2) of the
Envirenmental Tax Regulations).

Product

CFC-11
CFC-12
CFC-113
CFC-114
CFC-115

This certificate applies to {check and
complete as applicable):
All shipments to Purchzser at the
following location(s):

All shipments to Purchager under
the following Purchaser account numberis).

All shipments to Purchaser under
the following purchase order{s):

One or more shipments to Purchaser
identified as follows:

(name and address of seller)

will be resold by Purchaser to persons
{Second Purchasers) that certify to Purchaser
that they are purchasing the ozone-depleting
chemicals for use in the manufacture of rigid
foam insulation [as defined in § 52.4682-1T{d)
(3) and (4) of the Environmental Tax
Regulations).

Product Percentage

CFC-11

CFC-12
CFC-113
CFC-114
CFC-115

This cevtificate applies to {check and
complete as applicable):
All shipments to Purchaser at the
following location(s):

All shipments to Purchaser under
the following Purchaser account number{sj:

All shipments to Purchaser under
the following purchase order{s):

One or more shipments to Purchaser
identified as follows:

Signature of purchaser or agent representing
Purchaser

Title

Name of Purchaser

Address

Taxpayer Identification Number

(ii) OCDs that will be used by the
purchaser in the manufacture of rigid
foam insulation, If the purchaser will
use the ODCs in the manufacture of
rigid foam insulation, the certificate
provided by the purchaser must be in
substantially the following form:
Certificate of Purchaser-of Chemicals That
Will Be Used by the Purchaser in the
Manufacture of Rigid Foam Insulafion
(To support tax-free or tax-reduced sales
uméer]secﬁon 4682(g) of the Internal Revenue
Code.

Effective Date
Expiration Date

The undersigned purchaser ("Purchaser")
hereby certifies under penalties of perjury
that the following percentage of ozone-
depleting chemicals purchased from

Purchaser will not claim a credit or refund
under section 4682(g)(3) of the Internal
Revenue Code for any ozone-depleting
chemicals covered by this certificate.

Purchaser understands that any use by
Purchaser of the ozone-depleting chemicals to
which this certificate applies-other than in
the manufacture of rigid foam insulation may
result in the withdrawal by the Internal
Revenue Service of Purchaser's right to
provide a certificate.

Purchaser will retain the business records
needed to document the use in the
manufacture of rigid feam insulation of the
ozone-depleting chemicals to which this
certificate applies and will make such
records available for inspection by
Government officers.

Purchaser has not been notified by the
Internal Revenue Service that its right to
provide a certificate has been withdrawn.

Purchaser understands that the fraudulent
use of this certificate may subject Purchaser
and all parties making such fraudulent use of
this certificate to a fine or imprisonment, or
both, together with the costs of prosecution.

Signature of Purchaser or agent representing
Purchaser

Title

Name of Purchaser

(name and address of seller)

will be used by Purchaser in the manufacture
of rigid foam insulation (as defined in

Address
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Taxpayer Identification Number

§52.4682-3T Imported taxable products
(temporary).

(a) Overview; references to tables—
(1) Overview. This section provides
rules relating to the tax imposed on
imparted taxable products under section
4681, including rules for identifying
imported taxable products, determining
the weight of the ozone-depleting
chemicals (ODCs) used as materials in
the manufacture of such preducts, and
computing the amount of tax on such
producis. See § 52.4681-1T [a}{2) and {c)
for general rules and definitions relating
to the tax on imperied taxable products.

(2) References to tobles. When used in
this section—

(i) The term “Imported Products
Table" (Table) refers to the initial Table
set forth in paragraph (f)(8) of this
section and any superseding Table
issued under paragraph [f}{7) of this
section; and

(i1} The tenm “'‘current Imported
Products Table" {current Table) used
with respect toa product refers to the
Table in effect on the date such product
is first sold or used by the importer
thereof.

(b) Imported taxable products—{1) In
general. Except as provided in
paragraph {(bj{2) of this section, the term
“imported taxable product” means any
product that—

(i) Is entered into the United States for
consumption, use, or warchousing; and

(ii} Is listed in the current Table.

(2) Exceptions—{i} In gereral. A
product is not trested as an imported
laxable product if—

(A) The product is listed in part [ of
the current Table and the adjusted tax
with respect to the product is de
minimis {within the meaning of
paragraph {b}(2)(i1) of this section}; or

(B} The product is listed in part Il of
the current Table, the adjusted tax with
respect to the product is de minimis
(within the meaning of paragraph
(b}{2)(ii) of this section), and the ODCs
used as materials in the manufacture of
the product were not used for purposes
of refrigeration or air cenditioning,
crealing an eerosol or foam, or
manufacturing electronic components,

(i1) De mimimis adjusted tax. The
adjusted tax with respect 1o a product is
de minimis-if such tax is dess than one-
tenth of one percent of the importer's
cost of acquiring such product. The term
“adjusted tax” means the tax that wanld
be imposed under section 4691 on the
ODCs used as materials in the
manufacture of such product if such
ODCs were sold in the United States
and the base tax amount were $1.00.

(c) Taxabie event—{1) In general.
Except as otherwise provided in
paragraph [c) [2) and [3) of this section,
the tax on an imported taxable product
is imposed when the product is first sold
or used [as defined in § 52.4681-1T{c) (8)
and (7)) by its importer.

(2) Election to threat importation as
use—{i) In general. An importer may
elect to treat the entry of products into
the United States as the use of such
products. In the case of imported
taxable products to which an election
under this paragraph (c}(2) applies—

(A) Tax is imposed on the prodects on
the date of entry {as determined under
paragraph {c)(2)(ii) of this section) if the
products are entered into the United
States after the election becomes
effective;

(B) Tax is imposed on the products on
the date the election becomes effective
if the products were entered into the
United States after December 31, 1989,
and before the election becomes
effective; and

(C) No tax is imposed if the products
were entered into the United States
before January 1, 1990,

(ii) Dete of entry. The date of entry is
determined by reference to customs law.
If the actual date is unknown, the
importer may use any reasonable and
consistent method to determine the date
of entry, provided that such date is
within 10 business days of arrival of
products in the United States.

(iii) Applicebdility of election. An
election under this paragraph {c)(2)
applies to all imported taxable products
that are held {and have not been used)
by the importer at the time the election
becomes effective and all imported
taxable products that are entered into
the United States by the importer after
the election becomes effective. An
election under this paragraph (c)(2)
becomes effective at the beginning of
the first calendar guarter to which the
election applies. Except as previded in
§ 52:6071{a}-2T(a) (3) and (4), the
election may be revoked only with the
consent of the Commissioner.

(iv) Making the election. A= election
under this paregraph (c)(2) shall be
made in accordance with the
instructions for the return on which the
importer is reguired to report liability
for tax under section 4681.

(3) Treating the sale of an article
incorporating an impoerted taxahle
product as the first sale or use of sach
product—{i) In general. In the case of
articles to be sold, an importer may treat
the sale of anarticle manufactured or
assembled in the United States as the
first sele or use of an imported taxahle
product incorporated in such article, baut
only if the importer—

(A) Has consistently ireated the sale
of similar articles as the first sale or use
of similar imported taxable products;
and

(B) Has not made an election under
paragraph (c){2) of this section.

(ii) Similararticles end imported
taxable products. An imporier may
establish any reasonable criteria for
determining whether articles or
imported taxable products are similar
for purposes of this paragraph [c}{3).

(iii) Establishment of consistent
treatmnent. An importer has consistently
treated the sale of similar articles as the
first sale or use of similar imperted
taxable products only if such treatment
is reflected in the computation of tax on
the importer's returns for all prior
calendar quarters in ' which such
treatment would affect tax liability.

(iv) Example. The following exampile
illustrates the application of this
paragraph {c)(3):

Example. {A) An importer of printed
circuits and other electronic components uses
those products in assembling television
receivers in the United States and also uses
the printed circuits in assembling VCRs in the
United States. Under the importer's criteria
for determining similarity, printed circuits are
similar to other printed circuits, but not to the
other electronic components. In addition,
television receivers are similar to other
television receivers, but not to VCRs. The
importer has not made an election under
paragraph [c)[2) of this section.

(B) Under this paragraph [c}{3), the
importer may treat the sale of the television
receivers as the first sale or use of the
imported printed circuits incorporated into
the television receivers. In that case, the tax
on the printed circuits would be impesed
when the television receivers are sold rather
than when the printed circuits are used in
assembling the television receivers.

(C) The impaorter may treat the sale of the
television receivers as the first sale or use of
the printed circuits incorporated into the
television receivers even if the sale of the
television receivers is not treated as the first
sale or use of the other electronic
components incorporated into the television
receivers and even if the sale of VCRs is not
treated as the fire! sale ar use of the printed
circuits incorparated into the VCRs. Under
paragraph [c}(3}{i)[A) of this section,
however, the importer must have consistenily
treated the sale of television receivers as the
first sale or use of printed circuits
incorporated into the receivers. Thus, in the
case of television receivers that were
assembled before January 1, 1990, and sold
after December 81, 1889, the importer must
have treated the sale of the television
receivers as ibe first sale or use of the printed
circuits incorporated into the lelevision
receivers when reporting tax under sectien
4681 with respect to such prinizd circuits

(d) OPCs used as materials in the
manufacture of imported taxable
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products—(1) ODC weight. The tax
imposed on an imported taxable product
under section 4681 is computed by
reference to the weight of the ODCs
used as materials in the manufacture of
the product (ODC weight). The ODC
weight of a product includes the weight
of ODCs used as materials in the
manufacture of any components of the
product.

(2) ODCs used as materials in the
manufacture of a product, Except as
provided in paragraph (d)(3) of this
section, an ODC is used as a material in
the manufacture of a product if the ODC
is—

(i) Incorporated into the product;

(ii) Released into the atmosphere in
the process of manufacturing the
product; or

(iii) Otherwise used in the
manufacture of the product (but only to
the extent the cost of the ODC is
properly allocable to the product).

(3) Protective packaging. ODCs used
in the manufacture of the protective
material in which a product is packaged
are not treated as ODCs used as
materials in the manufacture of such
product.

(4) Example. The provisions of this
paragraph (d) may be illustrated by the
following example:

Example. A, a manufacturer located
outside the United States, uses ODCs as a
solvent to clean the printed circuits it
manufactures and as a coolant in the air-
conditioning system of the factory in which
the printed circuits are manufactured. The
ODCs used as a solvent are released into the
atmosphere, and, under paragraph (d)(2)(ii) of
this section, are used as materials in the
manufacture of the printed circuits. The
ODCs used as a coolant in the air-
conditioning system are also used in the
manufacture of the printed circuits. Under
paragraph (d)(2)(iii} of this section, these
ODCs are used as materials in the
manufacture of the printed circuits only to the
extent the cost of the ODCs is properly
allocable to the printed circuits.

(e) Methods of determining ODC
weight; computation of tax—{1) In
general. This paragraph (e) sets forth the
methods to be used for determining the
ODC weight of an imported taxable
product and a method to be used in
computing the tax when the ODC weight
cannot be determined. The amount of
tax is computed separately for each
imported taxable product and the
method to be used in determining the
ODC weight or otherwise computing the
tax is separately determined for each
such product. Thus, an importer may use
one method in computing the tax on
some imported taxable products and
different methods in computing the tax
on other products. For example, an
importer of telephone sets may compute

the tax using the exact method
described in paragraph (e)(2) of this
section for determining the ODC weight
of telephone sets supplied by one
manufacturer and using the Table
method described in paragraph (e)(3) of
this section for telephone sets supplied
by other manufacturers that have not
provided sufficient information to allow
the importer to use the exact method.

(2) Exact method. 1f the importer
determines the weight of each ODC
used as a material in the manufacture of
an imported taxable product and
supports that determination with
sufficient and reliable information, the
ODC weight of the product is the weight
so determined. Representations by the
manufacturer of the product to the
importer as to the weight of the ODCs
used as materials in the manufacture of
the product may be sufficient and
reliable information for this purpose.
Thus, a letter to the importer signed by
the manufacturer may constitute
sufficient and reliable information if the
letter adequately identifies the product
and states the weight of each ODC used
as a material in the product's
manufacture.

(3) Table method—{i) In general. If the
ODC weight of an imported taxable
product is not determined using the
exact method described in paragraph
(e)(2) of this section and the current
Table specifies the Table ODC weight of
the product, the ODC weight of the
product is the Table ODC weight. In
computing the amount of tax, the Table
ODC weight shall not be rounded.

(ii) Special rules—{A) Articles
assembled in the United States. An
importer that assembles finished articles
in the United States may compute the
amount of tax imposed on the imported
taxable products incorporated into the
finished article by using the Table ODC
weight specified for the article instead
of the Table ODC weights specified for
the components. For example, if an
importer uses 600 imported camcorder
subassemblies to manufacture 100
camcorders, the importer may compute
the amount of tax on the subassemblies
by using the Table ODC weight
specified for camcorders. Thus, the tax
imposed on the 600 subassemblies is
equal to the tax that would be imposed
on 100 camcorders.

(B) Combination method. This
paragraph (e)(3)(ii)(B) applies to an
imported taxable product if the current
Table specifies weights for two or more
ODCs with respect to the product and
the importer of the product can -
determine the weight of any such ODC
(and of any ODC used as a substitute for
such ODC) and can support such
determination with sufficient and

reliable information. In determining the
ODC weight of any such product, the
importer may replace the weight
specified in the Table for such ODC
with the weight of such ODC and its
substitutes (as determined by the
imperter). For example, if an importer
has sufficient and reliable information
to determine the amount of CFC-12
included in a product as a coolant (and
to determine that no ODCs have been
used as substitutes for CFC-12) but
cannot determine the amount of CFC-
113 used in manufacturing the product's
electronic components, the importer
may use the weight specified in the
Table for CFC-113 and the actual weight
determined by the importer for CFC-12
in determining the ODC weight of the
product.

(C) ODCs used in the manufacture of
rigid foam insulation. In computing the
tax using the method described in this
paragraph (e)(3), any ODC for which the
Table specifies a weight followed by an
asterisk (*) shall be treated as an ODC
used in the manufacture of rigid foam
insulation (as defined in §§ 52.4682-1T
(d) (8) and (4)).

(4) Value method. If the importer
cannot determine the ODC weight of an
imported taxable product under the
exact method described in paragraph
(e)(2) of this section and the Table ODC
weight of the product is not specified,
the tax imposed on the product under
section 4681 is one percent of the entry
value of the product.

(5) Adjustment for prior taxes—i) In
general. If any manufacture with respect
to an imported taxable product occurred
in the United States or the product
incorporates a taxed component or a
taxed chemical was used in its
manufacture, the product’'s ODC weight
(or value) attributable to manufacture
within the United States or to taxed
components or taxed chemicals shall be
disregarded in computing the tax on
such product using a method described
in paragraph (e) (2), (3), or (4) of this
section.

(ii) Taxed component. The term
“taxed component” means any
component that previously was subject
to tax as an imported taxable product or
that would have been so taxed if section
4681 had been in effect for periods
before January 1, 1990.

(iii) Taxed chemical. The term “taxed
chemical" means any ODC that
previously was subject to tax.

(f) Imported Products Table—{1) In
general. This paragraph (f) contains
rules relating to the Imported Products
Table (Table) and sets for the initial
Table. The Table lists all the products
that are subject to the tax on imported
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taxable products and specifies the Table
ODC weight of each product for which
such @ weight has been determined.

(2) Applicability of initial Table—)
In general. Excepl as provided in
paragraph {f)(2)(ii) ef this section, the
Table contained in paragraph {f}{8) of
this section is effective on January 1,
1990, and will remain in effect until
superseded by a revenue procedure
issued under paragraph (f}{7) of this
section.

(ii) Treatment of certain products.
Products included in a listing that is
preceded by a double asterisk {**) in the
initial Table shall not be treated as
imported taxable preducts until October
1, 1890.

(3) Identification of products—{i) In
general. Each listing in the Table
ideniifies & product by name and
includes only products that are
described by that name. Most listings
identify a product by both name and
Harmonized Tariff Schedule (HTS)
heading. In such cases, a product is
included in that listing only if the
product is described by that name and
the rate of duty on the product is
determined by reference to the HTS
heading. For example, the Table lists
“radios—=8527.19" and “radio
combinations—8527.31." Therefore, a
radio entered under HTS heading
8527.19 is not included within the listing
for radio combinations.

{ii) Electronic items not Iisted by
specific name—{A) In general. Part 1l of
the Table contains a listing for
electronic items that are not included
within any other listing in the Table. An
imported product is included in this
listing only if the product is a component
whose operation involves the use of
nonmechanical amplification or
switching devices such as tubes,
transistors, and integrated circuits or
more that 15 percent of the eost of the
product is attributable to such
components. Such components do not
include passive electrical devices such
as resistors and capacitors.

(B} Certain items not included. llems
such as screws, nuts, bolts, plastic parts,
and similar specially fabricated parts
that may be used to construct an
electronic item are not themselves
included in the listing for electronic
items.

(2) Rules for listing products. Products
are listed in the Table in accordance
with the following rules:

(i) Listing in port 1. A product is tisted
in part I'of the Table if the
Commissioner has determined that—

{A) The ODC weight of the product is
not de minimis when the product is
produced using the predominant method
of manufacturing the product; and

(B) None of the ODCs used as
materials in the manufacture of the
product under the predominant method
are used for purposes of refrigeration or

IMPORTED PRODUCTS TABLE

air conditioning, creating an aerosel or
foam, or manufacturing electronic
components.

{ii) Listing in part II. A product is
listed in part iI of the Table if the
Commissioner has determined that the
ODCs used-as-matenials in the
manufaciure of the product under the
predominant method as used for
purposes of refrigeration or air
conditioning, creating and aerosel or
foam, or manufacturing electronic
components.

(iii) Listing in part III. A product is
listed in part 11l of the Table if the
Commissioner has determined that the
product is not an imported taxable
product and the product would
otherwise be included within a listing in
part I of the Table. For example, floppy
disk drive units are listed in part Il
because they are notimported taxable
products and they would, but for their
listing inpart I, be included within the
part I1 listing for electronic items not
specifically identified.

(5) Table ODC weight. The Table
ODC weight of a product is the weight,
determined by the Commissioner, of the
ODCs that are used as materials in the
mamifacture of the product under the
predominant method of manufacturing.
The Table ODC weight is given in
pounds per single unit of product unless
otherwise specified.

{6) Initial Table The initial Table is
set forth below:

Product name

Harmonized tariff

00C
scnedule heaaing weight

Part |

Mixtuses containing ODCs, such as—
—anti-static sprays

—automotive products such as “caburetor cleaner,” “stop Jeak,” “oil charge”

—cleaning solvents

solvents
~fire extinguisher praparations and charges
—Hux removers for eledtronics
—insect and'wasp sprays
—propellants
—refrigerants
Ethylene oxide/CFC-12

Rigid foam insulation defined in§ 52:4682-1T(d)(3))

Foams made with ODCs, other than fcams defined in § 52.4682-1T(c)(3))

Scra‘p flexible foam made with ODCs
Medical products containing ODCs—
—surgical staplers
—g!mg delivery systems

—inhatants
Dehumidifiers, household

Chiliers

8415.82.00.50
8415.82.00.65

Charged with GFC-12
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IMPORTED PRODUCTS TABLE—Continued

Product name

ODC

Charged with CFC-114

Charged with R-500

Refrigerator-freezers, household
Not > 184 liters

> 184 liters but not > 268 liters

>269 liters but not > 382 liters

>382 liters

Refrigerators, household

Not > 184 liters

> 184 liters but not > 269 liters

> 269 liters but not > 382 Iiters

~382 liters

Freezers, household

Freezers, household

Refrigerating display counters not >227 kg

Icemaking machines

Charged with CFC-12

8418.10.00.10
8418.10.00.20
8418.10.00.30
8418.10.00.40

8418:21.00.10
8418.21.00.20
8418.21.00.30
8418.21..00.90
£418.30
8418.40
8418.50
8418.69

Charged with R-502

Drinking water coolers

8418.69

Charged with CFC~12
Charged with R-500

Centrifugal chiller,

Charged with CFC-12

8418.69

Charged with CFC-114

Charged with R-500

Reciprocating chiller
Charged with CFC-12

Mobite refrigeration systems

containers

trucks..

Refrigeration condensing units:

not >746W
>746W but not >2.2KW..

>2.2KW but not > 7.5KW

>7.5KW but not >22.3KW

>22.3 KW

Fire extinguishers, charged w/ODCs.

Electronic typewriters and word processors
Electronic calculator.

Electronic calculator w/ printing device

Electronic calculator.

Account machines

Cash registers

Digital automatic data processing machine w/cathode ray tube, not included in subheading 8471.20.90

Laptops, notebooks, and pocket computers
Digital processing unit w/entry value >$100K

Digital processing unit w/entry value not > $100k

Combined input/output unit (terminal)

Keyboard

Dispiay unit...

Printer unit

Input or output unit ;
Magnetic disk drive unit for a disk of a diameter over 21 cm (8% inches)

Hard magnetic disk drive unit not included in subheading 8471.93.10—
For a disk of a diameter >9 cm (3% inches) but not >21 cm (8% inches).

For a disk of a diameter not >9 cm (3% inches)

Nonmagnetic storage unit w/entry value >$1,000

Power supply

Electronic office machines

Populated card for digital processing unit in subheading 8471.91 valued over $100K

Populated card for digital processing unit in subheading 8471.91 valued $100K and under
Automatic goods-vending machines with refrigerating device ...

Microwave ovens with electronic controls, with capacity of

0.99 cu. ft. or less

8418.96.00.05
8418.99.00.10
8418.99.00.15
8418.99.00.20
8418.99.00.25
8424

8469

8470.10
8470.21
8470.29

8470 40
8470.50
8471.20
8471.20.90
8471.91
8471.91
8471.92
847192
8471.92
8471.92
8471.92

8471 93.10

8471.93
8471.93
8471.93
8471.99.30
8472
8473.30
8476.30
847611

1.0 through 1.3 cu. ft..

1.31 cu. ft. or greater
Microwave oven combination

8516.60.40.60

CFC-114
CFC-12

CFC-11
CFC-12
CFC~11
CFC-12
CFC-11
CFC-12
CFC-11
CFC-12

CFC-11
CFC-12
CFC-11
CFC-12
CFC-11
CFC-12
CFC-11
CFC-12
CFC-11
CFC-12
CFC-11
CFC-12
CFC-11
CFC-12

CFC-12
CFC-115

CFC-12
CFC-12

CFC-12
CFC-114
CFC-12

CFC-12

CFC-12
CFC-12
CFC-12

CFC-12
CFC-12
CFC-12
CFC-12
CFC-12

CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC~113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113

CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-12

CFC-113

.| CFC-113

CFC-113
CFC-113
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IMPORTED PRODUCTS TABLE—Continued

Product name

Harmonized tariff
schedule heading

Telephone sets—

w/entry value >$11.00
w/entry value not >$11.00

Teleprinters & teletypewriters

Switching equipment not included in subheading 8517.30.20

Private branch exchange switching equipment

Modems

Intercoms,

Facsimile machines

Loudspeakers, microphones, headphones, & electric sound amplifier sets, not included in subheading 8518.30.10...

Telephone handsets

Tumntables, record players, cassette players, and other sound reproducing apparatus
Magnetic tape recorders & other sound recording apparatus, not included in subheading 8520.20
Telephone answering machines

Color video recording/reproducing apparatus

Videodisc players
Cordless handset telephones

Cellular communication equipment

TV cameras.

Camcorders

Radio combinations

Radios

Motor vehicle radios with or w/o tape player.

Radio combinations

Radios

Tuner w/o0 speaker
Television receivers

VCR

Home satellite earth stations

Electronic assemblies for HTS headings 8525, 8527, & 8528

Indicator panels incorporating liquid crystal devices or light emitting diodes
Printed circuits

Computerized numerical controls

Diodes, crystals, transistors and other similar discrete semiconductor devices

Electronic integrated circuits and microassemblies

Signal generators not included in subheadings 8543.90.40 and 8543.90.80
Avionics

Signal generators subassemblies.

Insulated or refrigerated railway freight cars

Passenger automobiles

Foams (interior)

8517.10
8517.10
8517.20
8517.30
8517.30.20
8517.40
8517.81
8517.82

8518
8581.30.10
8519

8520

8520.20
8521.10.00.20
8521.90
8525.20.50
8525.20.60
8525.30
8525.30
8527.11
8527.19
8527.21
8527.31
8527.32
8527.39.00.20
8528
8528.10.40
8528.10.80.55
8529.90
8531.20

8534
8537.10.00.30
8541

8542

8543
8543,90.40
8543.90.80
8606

8703

Foams (exterior)

—with fully charged a/c

—without charged a/c

Electronics

Light trucks

Foams (interior)
Foams (exterior)

—with fully charged a/c

—without charged a/c

Electronics

" *Heavy trucks and tractors with GVW 33,001 Ibs or more

Foams (interior)

Foams (exterior)

—with fully charged a/c

—without charged a/c

Electronics

Motorcycles with seat foamed with ODCs

Bicycles with seat foamed with ODCs.

Seats foamed with ODCs

Aircraft

8711
8712
8714.95
8802

Optical fibers

Electronic cameras

Photocopiers

Avionics

Electronic drafting machine

Complete patient monitoring systems

Complete patient monitoring systems; subassemblies thereof

Physical or chemical analysis instruments..

Oscilloscopes.

Foam mattresses

Electronic games

9001

2006

9009
9014.20
9017
9018.19.80

9018.19.80.60
9027

9030

9401
9401
9404.21
9504

CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-118
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-113
CFC-11

CFC-11

.| CFC-11

CFC-12
CFC-12

.| CFC-113

CFC-11
CFC-11
CFC-12
CFC-12
CFC-113

CFC-11
CFC-11
CFC-12
CFC-12
CFC-113
CFC-11
CFC-11
CFC-11
CFC-12
CFC-113
CFC-12
CFC-113
CFC-113
CFC-113
CFC-113
CFC-12
CFC-113
CFC-113
CFC-12
CFC-113
CFC-11
CFC-12
CFC-113
CFC-11
CFC-11
CFC-11
CFC-113
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IMPORTED PRODUCTS TABLE—Continued

Product name

Harmonized tariff
schedule heading

Electronic items not otherwise listed in the Table

Chapters 84, 85, 90

Cathade tubes

*See paragraph (e)(3)(I}(C) of this section. Denotes an ODC used. in the manufacture of rigid foam insulation.

**See paragraph ()(2)(ii) of this section. Denotes products for which the effective date is
Ewm Empty Weight (OEW).

' Pound/1000 Ibs
* Pounds/ 1000 Ibs -

® Pound/thousand feet.
“Pound/$1.00 of entry value.

(7) Subsequent tables. If the
Commissioner determines that the
Imported Products Table then in effect
should be modified, a superseding Table
shall be issued. Such revised Tables
shall be published in revenue
procedures and shall be effective
prospectively for the periods prescribed
by such revenue procedures.

(g) Requests for modification of
table— In general. Ay manufacturer or
importer of a product may request that
the Commissioner modify the Table in
any of the following respects:

(i) Adding a product to the Table and
specifying its Table ODC weight.

(ii) Removing a preduct from the
Table.

(iif) Changing or specifying the Table
ODC weight of a produet.

(2) Form of request. The
Commissioner will consider a request
for modification that includes the
following:

(i} The name, address, taxpayer
identifying number, and principal place
of business of the requester.

(i) For each product with respect to
which a modification is requested:

(A) The name of the product;

(B) the HTS heading er subheading;

(C) The type of modification
requested;

(D) The Table ODC weight that should
be specified for the product if the
request relates to adding a product or
changing or specifying its Table ODC
weight; and

(E) The data supporting the request.

(3) Public notice and comments—(i) In
general. Before considering requests for
modification received during a calendar
quarter, the Commissioner will—

1, 1990.

{A) Publish a notice in the Federal
Register summarizing such requests; and
(B) Solicit written comments on the

modifications.

(it} Form of comments. The
Commissioner will consider written
comments on a proposed modification if
the comments include—

(A) the name, address, taxpayer
identifying number, and principal place
of business of the commenter;

(B) An identification of the proposed
modification to which the comments
relate.

(C) An identification of incorrect
statements and supporting data in the
request for modification; and

(D) The data supporting each of the
commenter's claims that the request
contains incorrect information.

(4) Address. The address for
submission of requests and comments
under this paragraph (g) is: Internal
Revenue Service, Attn: CC:CORP:T:R
(Import Products Table), Room 4429,
Washington, DC 20224.

(5) Public inspection and copying.
Requests and comments submitted
under this paragraph (g) will be
available in the Internal Revenue
Service Freedom of Information Reading
Room for public inspection and copying.

§ 52.4682-4T Floor stocks tax (temporary).

(a) Overview. This section provides
rules for identifying ozone-depleting
chemicals (ODCs) that are subject to the
floor stocks tax imposed by section
4682(h)(1), determining the person that is
liable for the tax, and computing the
amount of the tax. See § 52.4681-1T
(a)(3) and (c] for general rules and
definitions relating to the floor stocks
tax.

(b) ODCs subject to floor stocks tax—
(1) ODCs that are held for sale-or for
use in further manusfacture—i) In
general. The floor stocks tax is impesed
only on an ODC that is held forsale or
for use in further manufacture on the
date the tax is imposed. This paragraph
(b)}{(1) provides rules for identifying
ODCs held for sale or for use in further
manufacture.

(ii) Held for sale. For purposes of
determining whether an ODC is held for
sale, the term “sale” shall have the
meaning set forth in § 52.4681-1T(c})(6).
ODCs held for sale include ODCs that
will be sold in connection with the
provision of services or in connection
with the sale of a manufactured article
and, in such cases, include ODCs that
will be sold without the statement of a
separate charge for those ODCs.

(iii) Held for use in further
manufacture. An ODC is held for use in
further manufacture if—

(A) The ODC will be used as a
material (within the meaning of
paragraph (b)(1)(iv) of this section) in
the manufacture of an article: and

(B) Such article will be held for sale.

(iv) Use as material—(A) In general.
Except as provided in paragraph
(b)(1)(iv}{B) of this section, an ODC will
be used as a material in the manufacture
of an article if the ODC will be—

(1) Incorporated inta the article; or

(2) Released into the atmosphere in
the process of manufacturing the article.

(B) OBCs used in equipment. An ODC
is not used as a material in the
manufacture of an article if the ODC is
(or will be) contained in equipment used
in such manufacture and the ODC will
be used for its intended purpose without
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being released from such equipment.
Thus, UDCs that are (or will be) used as
collants in a factory’s air-conditioning
system are not used as materials in the
manufacture of articles produced in the
factory.

(v) Storage containers. The floor
stocks tax is imposed on an ODC
without regard to the type or size of the
storage container in which the ODC is
held. Thus, the tax may apply to an ODC
whether it is in a 14-ounce can or a 30-
pound tank.

(vi) Examples. The provisions of this
paragraph (b)(1) may be illustrated by
the following examples:

Example 1. A, a manufacturer of air
conditioners, holds an ODC for use in air
conditioners that it will manufacture and sell.
A holds the ODC for use in further
manufacture.

Example 2. B, a manufacturer of electronic
components, holds an ODC for use as a
solvent to clean printed circuits that it will
sell to computer manufacturers. B holds the
ODC for use in further manufacture.

Example 3. C, an automobile dealer, holds
an ODC for use in charging air conditioners
installed in automabiles that it sells to retail
customers. C does not hold the ODC for use
in further manufacture. C does, however, hold
the ODC for sale, even if the customers are
not separately charged for ODCs used in the
automobile air conditioners.

Example 4. D operates an air-conditioning
repair service and holds an ODC for use in
repairing air conditioners for its customers. D
holds the ODC for sale even if the customers
are not separately charged for ODCs used in
the repairs.

Example 5. E, a grocery-store chain, holds
an ODC for use in its refrigeration units. E
does not hold the ODC for sale or for use in
further manufacture.

Example 6. F, a bank, holds an ODC for use
in its fire extinguishers to protect the
computer system. F does not hold the ODC
for sale or for use in further manufacture.

(2) Nontaxable ODCs—{i) Mixtures—
(A) Tax imposed on January 1, 1990. In
the case of the floor stocks tax imposed
on January 1, 1990, the tax is not
imposed on an ODC that has been
mixed with any other ingredients. For
example, the tax is not imposed on the
ODCs contained in the refrigerants
commonly known in the industry as R~
500 and R-502. As another example, the
tax is not imposed on the ODCs
contained in automotive products used
for checking for leaks because such
products are a mixture of ODCs and
small amounts of dyes and oils.

(B) Taxes imposed after 1990. In the
case of the floor stocks tax imposed on
January 1 of 1991, 1992, 1993, or 1994, the
tax is not imposed on an ODC that has
been mixed with any other ingredients,
but only if it is established that such
ingredients contribute to the
accomplishment of the purpose for

which the mixture will be used. Thus,
the tax is not imposed on the mixtures
described in the examples in paragraph
(b)(2)(i)(A) of this section because the
ingredients mixed with the ODCs
contribute to the accomplishment of the
purpose for which the mixture will be
used. On the other hand, a mixture is
not exempt from tax under this
paragraph (b)(2)(i)(B) if it contains only
an ODC and an inert ingredient that
does not contribute to the
accomplishment of the purpose for
which the mixture will be used.

(ii) Manufactured articles. The floor
stocks tax is not imposed on an ODC
that is contained in a manufactured
article in which the ODC will be used
for its intended purpose without being
released from such article. For example,
the tax is not imposed on the ODCs
contained in the cooling coils of a
refrigerator even if the refrigerator is
held for sale. However, the tax is
imposed on a can of ODC used to
recharge an air conditioning unit
because the ODC must be expelled from
the can in order to be used. Similarly,
beginning in 1991, the tax is imposed on
the Halon-1211, Halon-1301, or Halon-
2402 contained in a fire extinguisher
held for sale because such ODCs must
be expelled from the fire extinguisher in
order to be used.

(iii) Recycled ODCs. The floor stocks
tax is not imposed on ODCs that have
been reclaimed or recycled. For
example, the tax is not imposed on an
ODC that is held for use in further
manufacture after being used as a
solvent and recycled.

(iv) ODCs held by the manufacturer
or importer. The floor stocks tax is not
imposed on ODCs held by their
manufacturer or importer.

(c) Person liable for tax—(1) In
general. The person liable for the floor
stocks tax on an ODC is the person that
holds the ODC on a date on which the
tax is imposed. The person who holds
the ODC is the person who has title to
the ODC (whether or not delivery to
such person has been made) as of the
first moment of such date. The person
who has title at such time is determined
under applicable local law.

(2) Special rule. Each business unit
that has, or is required to have, its own
employer identification number is
treated as a separate person for
purposes of the floor stocks tax. For
example, a chain of automotive parts
stores that has one employer
identification number is one person for
purposes of the floor stocks tax, and a
parent corporation and subsidiary
corporation that each have a different
employer identification number are two

persons for purposes of the floor stocks
tax.

(d) Computation of tax—(1) In
general—(i) Tentative tax amount.
Section 52.4681-1T(a)(3) provides that
the amount of the floor stocks tax on an
ODC is determined by reference to a
tentative tax amount. The tentative tax
amount is the amount of tax that would
be imposed on the ODC under section
4681(a)(1) if a sale of the ODC by the
manufacturer or importer had occurred
on the date the floor stocks tax is
imposed. This paragraph (d) provides
rules for determining the tentative tax
amount and the amount of the floor
stocks tax.

(ii) Floor stocks tax imposed on
January 1, 1990. The floor stocks tax
imposed on January 1, 1990, is equal to
the tentative tax amount. Thus, except
as provided in paragraph (d) (2) or (3) of
this section, the amount of the floor
stocks tax imposed on January 1, 1990, is
as follows:

CFC-11
CFC-12
CFC-113
CFC-114
CFC-115

1.37
1.086
1.37
0.822

(iii) Subsequent floor stocks taxes.
The following rules apply for floor
stocks taxes imposed after January 1,
1990.

(A) The tentative tax amount is
determined, except as provided in
paragraph (d) (2) or (3) of this section,
by reference to the rate of tax
prescribed in section 4681(b)(1)(B) and
the ozone-depletion factors prescribed
in section 4682(b).

(B) The amount of the floor stocks tax
on an ODC is equal to the amount by
which the tentative tax amount exceeds
the amount of taxes previously imposed
on the ODC.

(2) Qualifying sale—(i) ODCs used as
a feedstock. In the case of an ODC that
was sold in a qualifying sale for
purposes of § 52.4682-1T(c) (relating to
use as a feedstock), the tentative tax
amount is zero.

(ii) ODCs used in the manufacture of
rigid foam insulation. In the case of an
ODC that was sold in a qualifying sale
for purposes of § 52.4682-1T(d) (relating
to use in the manufacture of rigid foam
insulation) the tentative tax amount is
determined under section 4682(g) for
purposes of computing the floor stocks
tax imposed on the ODC on January 1 of
1990, 1991, 1992 or 1993. For purposes of
computing the floor stocks tax imposed
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on the ODC on January 1, 1990, the
tentative tax amount is zero.

(iii) ODCs svld before Jonuary 1, 1990.
An ODC that was'sold by its
manufzcturer or importer before January
1, 1990, shall be treated, for purposes of
this paragraph {d}{2), as—

(A) An OBC that was sold ina
qualifying sale for purposes of
§ 52.4682-1T(c} if the ODC will be used
as a feedstock (within the meaning of
§ 52.4682-1T(c}){3); and

(B) An ODC that was soldina
qualifying sale for purposes of
§ 52.46882-1T(d) if the ODC will be used
in the manufacture of rigid foam
insulation (within the meaning of
§§ 52.4682-1T{d) (3) and {4)).

(3) Halozs. In the case of Halon-1211,
Halon-1301, or Halon-2402 (Halon), the
tentative tax amount is determined
under section 4682(g) for purpeses of
computing the foor stocks tax imposed
cn the Halon on January 1 of 1990, 1991,
1992, or 1993. For purposes of computing
the floor stocks tax imposed on the
Halon on January 1, 1990, the tentative
tax amount is zero.

{e} De minimis exception—(1)
1960,1992, and 1993. In the case of the
fleor stocks tax imposed on January 1 of
1990, 1992, or 1993, a person is liable for
the tax only if, on the date the tax is
imposed, the person holds at least 400
pounds of ODCs that are not described
in paragraph (d} (2) or (3} of this section
and are otherwise subject to the tax.

(2) 1891. In the case of the floor stocks
tax imposed on January 1, 1991, a person
is liable for the tax only if, on such date,
the perseon holds at least 400 pounds of
ODCs that are described in paragraph
(d) (2)(ii} or {3) of this section and are
otherwise subject to the tax.

(3) 7994, In the case of the floor stocks
tax imposed on January 1, 1994, a person
is liable for the tax only if, on such date,
the person holds—

(i} At last 200 pounds of ODCs that
are described in paragraph {d){2)(ii) of
this section and are otherwise subject to
the tax; or

(i) At least 20 pounds of ODCs that
are described in paragraph (d){3) of this
section and are otherwise subject to the
tax.

(4) Examples. The following examples
illustrate the rules of this paragraph (e}

Exempie 1. On January 1, 1990, A holds 300
pounds of ODCs for sale. A is not liable for
the floor stocks tax imposed on January 1,
1990.

Example 2. On january 1. 1990, B holds for
sale 250 of CFC-12 and 250 pounds of
CFC-113. None of the ODCs are described in
paragraph (d} (2} or {3) of this section. Thus, B
helds at least 400 pounds of ODCs that are
taken into account under paragraph (e){1) of
this section and is liable for the floor stocks

tax imposed on January 1, 1890, on the ODCs
held for sale.

Example 3. On January 1, 1890, C holds 700
pounds of ODCs. C will use 500 pounds of
these ODCs in the manufacture of rigid foam
insulation fas defined in §§ 52.4682-1T(d] (3)
and f4}]). The remainder of the ODCs are not
described in paragraph (d) {2) or (3) of this
section. Under paragraph {e}(1) of this
section, ODCs that will be used in the
mamufacture of rigid foam insulation are
disregarded in determining whether the de
minimis exemption is applicable in 1990.
Thus, C helds only 200 pounds of ODCs that
are taken into account under paragraph (e}{1)
of this section and is not liable for the floor
stocks tax imposed on January 1, 1990,

Example 4. The facts are the same as in
Example 3, except that the ODCs are held on
January 1, 1991. Under paragraph (e){2) of this
section, the 500 pounds of ODCs that will be
used in the manufacture of rigid foam
insulation are taken into account in
determining whether the de minimis
exemption is appliceble in 1991. The
remaining 200 pounds of ODCs are not taken_
into account because the base tax amount
does not increase in 1991. Nevertheless, C
holds at least 400 pounds of ODCs that are
taken into account under paragraph {e){2) of
this section and is liable for the floor stocks
tax imposed on January 1, 1881.

(1) Inventory. If, on the date on which
the floor-stocks tax is imposed, a person
holds ODCs that are held for sale or for
use in further manufacture and that
were not manufactured or imported by

*such person, the following rules apply:

(1) The persons shall prepare an
inventory of all such ODCs that the
person holds on the date on which the
tax is imposed.

(2) The inventory shall be taken as of
the first moment of the date on which
the tax is imposed, but work-back or
work-forward inventories will be
acceptable if supported by adequate
commercial records of receipt, use; and
disposition of ODCs held for sale or for
use in further manufacture.

(3} The person must maintain records
of the inventory and make such records
available for inspection and copying by
internal revenue agents and officers.
Records of the inventory are not to be
filed with the Internal Revenue Service.

(g) Time for paying tax. The floor
stocks tax imposed under section
4682{h) shall be paid without
assessment or notice on ar before April
1 of the year in which the tax is
imposed. See § 52.6151(a}-1T(b) for the
rules relating to paying the floor stocks
tax.

Par. 4. Sections 52.6011(a)-1 and
52.6011(a)-2 are removed and new
§§ 52.6011(a)}-1T and 52.6011(2)-2T are
added te read as follows.

§52.6011(a)-1T Returns (temporary).
(a) In general. Liability for tax
imposed under chapter 38 shall be

reported on Form 720, Quarterly Federal
Excise Tax Return {or any other form
designated by the Commissioner
subsequent to publication of these
regulations for reporting such liability).
Except as provided in paragraph (b} of
this section, a return shall be made for a
period of one calendar quarter. A retura
shall be filed for the first calendar
quarter in which the person incurs
liability for tax imposed under chapter
38 {but not before the calendar quarter
ending June 30, 1981), and for each
subsequent calendar quarter, whether or
not liability was incurred under chapter
38 during such quarter, until the person
has filed a final return in acecordance
with § 52.6011{a)-2T.

(b) Menthly and semimonthly
returns—(1} Requirement. I the district
director determines that any person that
is required under the provisions of
§§ 52.6302(c}-1 and 52.6302(c}-2T to
make deposits of taxes has failed teo
make those deposits, that person shall
be required, if so netified in writing by
the district director, to make & return on
Form 720 {or other form furnished by the
district director for use in lien of Form
720]) for a monthly or semimonthly
period. Every persoa so notified by the
district director shall make a return for
the calendar month or semimonthly
period (as defined in § 52.6302{c}-1(b))
in which the notice is received and for
each calendar month or semimonthly
period thereafter until the person has
filed a final return [as defined in
§ 52.8011(a}-2T) or until the person is
notified {as provided in paragraph (b}(2)
of this section) to make returns on the
basis of a different return period.

(2) Change of requirements. The
distriet director may, at his or her
discretion, notify any person in writing
to make returns on the basis of any
return period that the person may be
reguired to use under paragraphs (a) or
{b){1) of this section.

(c) Cross reference. For provisions
relating to the fime to file returns, see
§§ 52.6071(a)-1, 52.6071(a)-2T, and
52.6071{a}-3T. For provisions relating to
the place for filing returns, see
§ 52.6001-1T. For provisions relating to
use of Government depositaries, see
§§ 52.6302{c}-1 and 52.6302(c)-2T.

§ 52.6011(a)-2T Final returns (temporary).

(a) In general. Any person that is
required by § 52.6011(a}-1T to make a
return and that permanently ceases the
operations with respect to which the
person incurred liability for tax shall
make a final return in accordance with
the instructions applicable to the return.
A person that only temporarily has
ceased to incur liability for tax shall not
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make a final return but shall continue to
file returns in accordance with
§ 52.6011{a)-1T.

(b) Statement to accompany final
return. A statement must be attached to
each final return. This statement must
include—

(1) The address at which the business
records relating to returas required
under this part will be maintained.

(2) The name of the person
maintaining such records.

(3) The name and address of any
person to whom the business has been
transferred and the date of transfer, if
the reason for filing a final return is the
iransfer of the business.

Par. 5. Section 52.6071{a}-1 is
amending by inserting “or § 52.6011{a}-
1T" after “§ 52.68011(a}-1" wherever it
appears.

Par. 8. New §8§ 52.6071(a)-2T and
52.6071(a}-3T are added to read as
follows.

§ 52.6071#(a)-27 Time for filing returns
under section 4681 {temporary).

(a) Quanterly returns—{1) In general.
Except as provided in paragraph [2) (2},
(3), and (4) of this section, each
quarterly return required by
§ 52.6011(a}-1T(a) relating to tax
imposed under section 4681 shall be
filed on er before the last day of the
second calendar month following the
quarter for which such return is made.

(2) Special rule. Except as otherwise
provided in paragraph (a})(3){ii) and
(a)(4)fii) of this section, only one
quarterly Form 720 shall be filed for a
calendar quarter. if a person is also
required to report Hability for other
excise taxes for the guarter on a Form
720 and such Form 720 would otherwise
be due on or before a date earlier than
the date provided in paragraph (a)(1) of
this section, the person shall file only
one Form 720 on or before the filing date
provided by paragraph (a)(1) of this
section. This rule does not extend the
time for making deposits or paying any
other excise tax.

(3) Returns for the first calendar
quarter of 1996—(i) In general. The Form
720 reporting liability for tax imposed
under section 4681 for the first calendar
quarter of 1998 shall be filed on or
before April 30, 1990. However, the date
for filing is extended {without
application) until October 8, 1990.
Extension of the filing date does not
extend the date on which the payment
of tax is due. The payment of tax for the
first calendar quarter of 1990 is due on
April 30, 1986.

(i) Special rule for persons required
to file-a return reporting liability for
taxes other than laxes imposed under
section 4681—(A) In genercl. I a person

was reqgnired to file Form 720 for the
first calendar quarter of 1990 to report
liability for tax imposed under section
4681 and filed Form 720 for the first
calendar quarter of 1980 without
reporting section 4681 liability, the
person must file a supplemental Form
720 for that quarter on or before October
9, 1890. In addition, a person may file a
supplemental Form 720 to make or
change an election undar §§ 52.4682-
1T(b)(2)iii) or 52.4682-3T(c)(2) or to
reflect consistent treatment for purposes
of § 52.4682-3T(c)(3).

(B) Filing instructions. The
supplemental Form 720 shall be marked
“SUPPLEMENTAL—1st QUARTER
1990™ at the top. Except as otherwise
provided in paragraph (a)(3)(ii)(C) of this
section, only the liability for tax under
section 4881 (IRS No. 19) for the first
calendar guarter of 1990 shall be
reported on this form. Part I of the
supplemental Form 720 shall be
completed as follows, Enter the amount
from IRS No. 19 on Line 1 and again on
Line 3. Do not make any adjustments on
Line 2. Enter the amount from Line 3 on
Line 4(a)F and again on Line 4(b). Enter
any amount already paid relating to
section 4681 liability for the first quarter
of 1990 on Line 4{c). If the amount on
Line 3 exceeds the amount on Line 4{c),
pay the balance with the return.

(C) Exception. Any person that is
required by § 52.6071(a)-3T(a)(2} te file
a supplemental Form 720 to report
liability for floor stocks tax shall file one
combined supplemental Form 720 for the
first calendar guarter of 1890 to report
the taxes imposed by both sections 4681
and 4682, In the case of a combined
supplemental Form 720, part 1l shall be
completed as follows. Enter the total of
IRS No. 19 and IRS No. 20 on Line 1 and
again on Line 3. Do not make any
adjustments on Line 2. Enter the amount
from IRS No. 20 on Line 4{a)A and the
amount from IRS No. 19 on Line 4{a)F.
Enter the amount from Line 3 on Line
4(b). Enter any amount already paid
relating fo sections 4681 and 4682
liability for the first quarter of 1990 on
Line 4{c). If the amount on Line 3
exceeds the amount on Line 4(c), pay the
balance with the return.

(4) Retarns for the second calendar
quarter of 1960—(i) In general. The Form
720 reporting liability for tax imposed
under section 4681 for the second
calendar guarter of 1990 shall be filed on
or before September 7, 1990. However,
the date for filing is extended {(without
application) until October 9, 1990.
Extension of the filing date does not
extend the date on which payment of
tax is due. The payment of tax for the
second calendar guarter of 1990 is due
on September 7, 1990.

(i1) Special rule for persons required
to file a return reporting liability for
taxes other than taxes imposed under
section 4681—(A) In general. If a person
was required to file Form 720 for the
second calendar quarter of 1990 to
report liability for tax imposed under
section 4681 and filed Form 720 for the
second calendar quarter of 1990 without
reporting section 4681 liability, the
person must file a supplemental Form
720 for that guarter on or before October
9, 1990. In addition, a person may filea
supplemental Form 720 to make or
change an election under § 52.4682-
3T{c}{2) or to reflect consistent
treatment for purposes of § 52.4682-
3T(c)(3).

(B) Filing instructions. The
supplemental Form 720 shall be marked
"SUPPLEMENTAL—2nd QUARTER
1990" at the top. Only the liability for
tax under section 4681 (IRS No. 19) for
the second calendar guarter of 1990
shall be reported on this form. Part H of
the supplemental Form 720 shall be
completed as follows. Enter the amount
from IRS No. 19 con Line 1 and again on
Line 3. Do not make any adjustments on
Line 2. Enter the amount from Line 3 on
Line 4{a)F and again on Line 4[b). Enter
any.amount already paid relating to
section 4681 liability for the second
guarter of 1990 on Line 4{c). If the
amount on Line 3 exceeds the amount
on Line 4[c), pay the balance with the
return.

(b) Monthly and semimonthly
returns—(1) Monthly returns. Each
monthly return required by § 52.6011{a}-
1T(b) relating to tax imposed under
section 4681 ghall be filed not later than
the last day of the month following the
month for which it is made.

(2) Semimonthly returns. Each
semimonthly return required by
§ 52.6011{a)-1T(b) relaiing to tax
imposed under section 4681 shall be
filed not later than the last day of the
semimonthly period following the
semimonthly period for which i is
made.

(c) Cross references. For provisions
relating to timely mailing treated as
timely filing and paying, see section
7502. For provisions relaling to time for
performance of acts where last day for
performance falls on Saturday, Sunday,
or legal holiday, see section 7503. For
provisions relating to time and place for
paying tax shown on the retumn, see
§ 52.6151{a}-1T.

§ 52.6071{a)~3T Time {for filing retums

_under section 4682(h) (temperary).

(a) Return reporting linhility for floor
stocks tax imposed on January 1, 1996—
(1) In general. The Form 720 reporting
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liability for floor stocks tax imposed on
January 1, 1990, under section 4682(h)
shall be filed on or before April 30, 1990.
However, the date for filing is extended
(without application) until October 9,
1990. This Form 720 is for the first
calendar quarter of 1990. In the case of a
person not otherwise required to file
Form 720 for such calendar quarter, the
return shall be marked "FINAL-
STOCKS" at the top. Extension of the
filing date does not extend the date on
which the payment of tax is due. The
payment of tax for 1990 is due on April
1, 1990.

(2) Special rule for persons required to
file a return reporting liability for taxes
other than taxes imposed under section
4682—(i) In general. If a person was
required to file Form 720 for the first
calendar quarter of 1990 to report
liability for floor stocks tax imposed
under section 4682(h) and filed Form 720
for the first calendar quarter of 1990
without reporting section 4682 liability,
the person must file a supplemental
Form 720 for that quarter on or before
October 9, 1990.

(ii) Filing instruction. The
supplemental Form 720 shall be marked
“SUPPLEMENTAL—1st QUARTER
1990" at the top. Only the liability for
tax undersection 4682 (IRS No. 20) for
the first calendar quarter of 1990 shall
be reported on this form. Part II of the
supplemental Form 720 shall be
completed as follows. Enter the amount
from IRS No. 20 on Line 1 and again on
Line 3. Do not make any adjustments on
Line 2. Enter the amount from Line 3 on
Line 4(a)A and again on Line 4(b). Enter
any amount already paid relating to
section 4682 liability for 1990 on Line

4{c). If the amount on Line 3 exceeds the

amount on Line 4(c), pay the balance
with the return,

(b) Returns for floor stocks tax
imposed in 1991, 1992, 1993, and 1994—
(1) In general. Each return required by
§ 52.6011(a)-1T reporting floor stocks
tax imposed under section 4682(h) shall
be filed on or before May 31 of the year
the tax is imposed. Each of these returns
will be a return for the first calendar
quarter of the year in which the tax is
imposed. In the case of a person not
otherwise required to file Form 720 (or
other return on which this floor stocks
tax is reported), the return shall be
marked “FINAL—FLOOR STOCKS" at
the top.

(2) Special rule. Only one quarterly
Form 720 shall be filed for a calendar
quarter. If a person is also required to
report liability for other excise taxes for
the quarter on a Form 720 and such
Form 720 would otherwise be due on or
before a date earlier than the date
provided in paragraph (b)(1) of this

section, the person shall file only one
Form 720 on or before the date provided
in paragraph (b)(1) of this section. This
rule does not extend the time for making
deposits or paying any other excise tax.

(c) Cross reference. For provisions
relating to timely mailing treated as
timely filing and paying, see section
7502. For provisions relating to time for
performance of acts where last day for
performance falls on Saturday, Sunday,
or legal holiday, see section 7503. For
provisions relating to time and place for
paying floor stocks tax shown on the
return, see § 52.6151(a)-1T(b).

Par. 7. Section 52.6091-1 is removed
and new § 52.6091-1T is added to read
as follows.

§ 52.6091-1T Place for filing returns
(temporary).

(a) Quarterly returns. Quarterly
returns shall be filed in accordance with
the instructions applicable to the return.

(b) Monthly and semimonthly returns.
Monthly and semimonthly returns
required by § 52.6011(a)-1T(b) shall be
filed in accordance with the instructions
of the district director requiring such
filing.

Par. 8. New §§ 52.6101-1T and
52.6109a~-1T are added to read as
follows.

§ 52.6109(a)-1T Identifying numbers
(temporary).

Every person required by § 52.6011(a)-
1T to make a return shall provide the
identifying number required by the
instructions applicable to the return.

Par. 9. Section 52.6151-1 is removed
and new § 52.6151(a)-1T is added to
read as follows.

§52.6151(a)-1T Time and place for paying
tax shown on return (temporary).

(a) In general. Except as provided in
paragraph (b) of this section, the tax
shall be paid at the time prescribed in
§§ 52.6071(a)-1 and 52.6071(a)-2T for
filing the return, and at the place
prescribed in § 52.6091(a)-1T for filing
the return,

(b) Floor stocks tax imposed under
section 4682(h). For each year in which
tax is imposed under section 4682(h), the
tax shall be paid on or before April 1 of
that year. The paymentshall be
accompanied by Form 8109, Federal Tax
Deposit Coupon (or any other form
designated by the Commissioner for
making deposits) and deposited in
accordance with the instructions
applicable to that form. For years in
which the tax is reported on Form 720
and deposits are accompanied by Form
8109, mark the boxes on Form 8109 for
“720" and “1st Quarter.”

(c) Cross reference. For provisions
relating to use of Government
depositaries, see §§ 52.6302(c)-1 and
52.6302(c)-2T.

Par. 10. New § 52.6302(c)-2T is added
to read as follows:

§ 52.6302(c)-2T Use of Government
depositaries under section 4681
(temporary).

(a) Overview. This section provides
rules relating to deposits of tax imposed
under section 4681, The provisions of
this section shall not apply to taxes for
the month or the semimonthly period in
which the taxpayer receives notice from
the district director that returns are
required under § 52.6011(a)-1T(b), or for
any subsequent month or semimonthly
period for which such a return is
required.

(b) Semimonthly deposits—{(1) In
general. Except as provided in
paragraph (b)(3) of this section, each
person required by § 52.6011(a)-1T{a) to
file a return shall make deposits of the
tax imposed under section 4681 for a
semimonthly period (as defined in
paragraph (b}(2) of this section) on or
before the last day of the second
following semimonthly period.

(2) Semimonthly period. The term
“semimonthly period"” means the first 15
days of a calendar month or the portion
of a calendar month following the 15th
day of the month.

(8) Special rule for deposits relating to
the first three semimonthly periods of
the third calendar quarter of 1990. The
deposit of tax imposed under section
4681 for the first three semimonthly
periods of the third calendar quarter of
1990 is due on or before September 27,
1990.

(c) Safe harbor rules—(1) Persons
eligible. The provisions of this
paragraph (c) apply only to persons that
reported liability for tax under section
4681 for the second preceding calendar
quarter.

(2) In general. Except as otherwise
provided in paragraph (c)(3) of this
section, a person will be considered
to have complied with the semimonthly
deposit requirement if the deposit for the
semimonthly period is not less than %
(16.67 percent) of the total tax liability
under section 4681 for the second
preceding calendar quarter, and the
person deposits any underpayment for
the current calendar quarter on or
before the last day of the second
calendar month following the end of the
quarter.

(3) Special rule—(i) Applicability. The
safe harbor rule of paragraph (c)(2) is
modified for semimonthly periods during
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the first and second guarters following
the effective date of—

(A) An increase in the base tax
amount under section 4681{b}; or

(B) A change in the treatment of ODCs
that are described in section 4892(gj{1).

(ii) Rufe. With respect to semimonthly
periods during such calendar quarters, a
person will be considered to have
complied with the semimonthly deposit
requirement only if the deposit for the
semimonthly period is not less than %
(16.87 percent) of the tax liability the
person weuld have had under section
4681 for the second preceding calendar
quarter if the increased base tax amount
or the change in treatment had been in
effect for such preceding calendar
quarter,

(d) Remittance of deposits. Each
deposit shall be accompanied by Form
8109, Federal Tax Deposit Coupon {or
any other from designated by the
Commissioner for making deposits) and
remitled in accordance with the
instructions applicable to that form.

(e) Effective date. This section is
effective as of July 1, 1990, for deposits
relating to the tax imposed under
section 46881 for guarters beginning after
June 30, 18%0.

PART 602—[AMENDED]

Par. 11. The authority far part 602
continues to read as follows:

Authority: 26 11S.C. 7805.

§602.101 [Amended]

Par. 12. Section 602.101{c) is revised
by inserting in the appropriate places in
the table “'52.4682-1T[b}2)(ii) . . . 1545-
1153", “52.4682-2T(b) . . . 1545-1153",
"52.4682-2T(d) . . . 1545-1153",
"52.4682-3T(c)(2) . . . 1545-1153",
“52.4882-3T(g) . . . 1545-1153", and
“52.4682-4T(f) . . . 1545-1153",

Fred T. Gaoldberg, Jr.,

Commissionerof Internal Revenue.
Approved: August 24, 1890,

Kenneth W, Gideon,

Assistant Secretary of the Treasury.

[FR Dec. 90-20976 Filed 8-31-90; 3:16 pm}
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AcTion: Final rule.

SUMMARY: This part provides Air Force
procedures for issuing publicafions and
forms to the general public. It has been

revised to update titles, regulation
numbers, and to notify the public of the
availability of Air Force Regulations
through National Technical Information
Service. The purpose of this netice is to
inform the public of these revisions.
EFFECTIVE DATE: September 6, 1990.
ADDRESSES: SAF/AAIPD, Bolling AFB
DC 20332-8488.

FOR FURTHER INFORMATION CONTACT:
Mr. George Harris, SAF/AAIPD, Bolling
AFB DC 20332-6468, telephone (202)
767-6077.

SUPPLEMENTARY INFORMATION: The
Department of the Air Force transferred
responsibility for handling all general
public requests for Air Force-wide
administrative publications and forms {o
the National Technical Information
Service (NTIS), U.S. Department of
Commerce, 5285 Port Royal Road,
Springfield, VA 22161.

This part is published as a final rule
since it gives procedures for the public
to obtain Air Force regulations and
forms.

The Department of the Air Force has
determined this regulation is not a major
rule as defined by Executive Order
12291; is not subject to the relevant
provisiong of the Regulatory Flexibility
Act (5 U.S.C. 601-611); and does not
contain reporting or recordkeeping
requirements under the criteria of the
Paperwork Reduction Act {43 11.S.C.
chapter 35).

List of Subjects in 32 CFR Parl 887

Government contracts, government
procurement, publications sales.

Therefore, 32 CFR part 807 is revised
to read as follows:

PART 807—SALE TO THE PUBLIC

Sec

807.1 General requirements.

807.2 Charges for publications and forms.

807.3 Regquests for classified material, For
Official Use only material, accountable
forms, storage safeguard forms, Limited
(L) distribution items, and items with
restrictive distribution caveats,

807.4 Awvailability and nonavailebility of
stock.

807.5 Processing requests.

80786 Depositing payments.

Authority: 10 U.S.C. 8013.

§807.1 General requirements.

(a) Unaltered Air Force publications
and forms will be made available 1o the
public with or without charge, subject 1o
the requirements of this part. Base
Chiefs of Information Manzgement will
set up procedures to meet these needs
and will make available Master
Publications Libraries for public use
according to AFR 4-81. They will also
advise requesters that these libraries are

available, since in many cases this will
satisfy their needs and reduce
workloads in processing sales requests.
If the item is on sale by the
Superintendent of Documents, GPO,
refer the request to that outlet. Refer
general public requests for Air Force
administrative publications and forms to
the National Technical Information
Service {NTIS), Defense Publication
Section, US Department of Commerce,
4285 Port Royal Road, Springfield, VA
22161-0001.

(b) The Air Force does not consider
these unaltered publications and forms
as records, within the meaning of the
Freedom of Information Act (FOIA), as
outlined in 5 U.S.C. 552 and
implemented by part 808 of this chapter.
Refer requests that invoke the FOIA to
the chief, base information management,
for processing.

(c) Units will process requests under
the Foreign Military Sales Program
(FMS]) as specified in AFR 4-71, chapter
11.

(d) Units will send reguests from
foreign governments, their
representatives, or international
organizations te the MAJCOM foreign
disclesure policy office and to HQ
USAF/CVAIL Washingion DC 20330
5000. Also send information copies of
such requests to the base public affairs
office. Commands will supplement this
requirement to include policies
pertaining to those items for which they
have authority to release.

(#} Units will return a request for non-
Air Force items to the requester for
submission to appropriate agency.

§ 807.2 Charges for publications and
forms.

(a) The Air Force applies charges to
all requests unless specifically excluded.

(b} The Air Force applies charges
according to part 813, Schedule of Fees
for Copying, Certifying, and Searching
Records and Other Documentary
Material, Additional guidance is in part
812, User Charges, including specific
exclusion from changes as listed in
§ 812.5. As indicaled, the list of
exclusiens is not all inclusive and
recommendations for additienal
exclusians are sent to the office of
primary responsibility for part 812 of
this chapter.

(¢) When a contractor requires
publications and forms to perform a
contract, the Air Force furnishes them
without charge, if the government
contracting officer approves these
requirements.
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§807.3 Requests for classified material,
For Official Use Only material, accountable
forms, storage safeguard forms, Limited (L)
distribution items, and items with
restrictive distribution caveats.

(a) Classified material. The unit
receiving the requests should tell the
requester that the Air Force cannot
authorize the material for release
because it is currently and properly
classified in the interest of national
security as authority by Executive
Order, and must be protected from
unauthorized disclosure.

(b) For Official Use Only (FOUO)
material. The office of primary
responsibility for the material will
review these requests to determine the
material's releasability.

(c) Accountable forms. The unit
receiving the request will return it to the
requester stating that the Air Force
stringently controls these forms and
cannot release them to unauthorized
personnel since their misuse could
jeopardize Department of Defense
security or could result in fraudulent
financial gain or claims against the
government,

(d) Storage safeguard forms. The unit
receiving these requests returns them to
the requesters stating that the Air Force
specially controls these forms and that
they are not releasable outside the
Department of Defense since they could
be put to unauthorized or fraudulent use.

{e) Limited (L) distribution items are
not releasable outside the Department of
Defense without special review
according to AFR 700-6. Units receiving
these requests should refer them to the
SCS manager shown in the index or on
the cover of the publications. Advise the
requesters of the referral.

(f) Items with restrictive distribution
caveats. Some publications have
restrictive distribution caveats on the
cover. Follow the instructions stated and
advise the requesters of the referral.

§807.4 Availability and nonavailability of
stock.

(a) Limit quantities furnished so that
stock levels required for operational Air
Force support are not jeopardized.

(b) If the item is not available from
publishing distribution office (PDO)
stock, obtain it from the Air Force
Publishing Distribution Center. If the
item is under revision, advise the
requester that it is being revised and
that no stock is available.

(c) If stocks are not available and the
item is being reprinted, advise the
requester that stocks are expected to be
available in 90 calendar days and to
resubmit at that time.

§ 807.5 Processing requests.

Payment is required before shipping
the requested material. Payment must be
by check or money order.

(a) Upon receipt of the request,
determine the cost involved and request
the material.

(b) Upon receipt of the item, advise
the requester to resubmit the required
payment and send the material after
payment is received.

(c) If the material cannot be obtained,
advise the requester of the reason,

§807.6 Depositing payments.

Obtain instructions from the local
Accounting and Finance Office
regarding how checks or money orders
must be prepared and required
procedures for depositing them.

Patsy ]. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 80-20926 Filed 9-5-90; 8:45 am]
BILLING CODE 3910-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR 52

[FRL-3827-3]

Approvai and Promulgation of Air
Quality Implementation Plans, Texas;

Air Pollution Contingency Plan for
Emergency Episodes

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This notice approves changes
to the Texas State Implementation Plan
(SIP) section VIII, Texas Air Pollution
Episode Contingency Plan, submitted by
the State of Texas on October 2, 1987.
This notice also approves revisions to
Texas Air Control Board (TACB)
Regulation VIII (31 TAC 118), Control of
Air Pollution Episodes, as adopted on
July 17, 1987, and as revised on April 14,
1989, and submitted by the State in
letters dated October 26, 1987, and
October 13, 1989, respectively. Most of
the changes serve to clarify the text of
the regulation and to make titles and
text consistent in all sections. One
significant change will limit the burden
of developing individualized
contingency plans for emergency
episodes to major sources of criteria
pollutants in five counties, and another
adds volatile organic compounds
(VOCs] to the list of pollutants that must
be identified in emissions reduction
plans. The revised rule also specifies a
time limit in which such plans must be
developed and reflects the new national
ambient air quality standard (NAAQS)

for particulate matter, the PMio
standard: Finally the rule is made more
stringent by lowering the ambient
concentration values associated with
the action levels for air pollution
episodes. These SIP revisions are made
according to the terms of 40 CFR 51.104,
Revisions.

DATES: This action will become effective
on November 6, 1990, unless notice is
received by October 9, 1990, that
someone wishes to submit adverse
comments. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Notice of adverse comment
should be mailed to Mr. Tom Diggs,
Chief, SIP/New Source section, at the
address given below for Region 6. Also,
copies of the State submittal and other
revelant documents may be reviewed at
the following locations during normal
business hours:

U.S. Environmental Protection Agency,
Region 6, 1445 Ross Avenue (6T-AN),
Dallas, TX 75202-2733.

Texas Air Control Board, 6330 Highway
290 East, Austin, TX 78723.

Public Information Reference Unit, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.
If you plan to visit any of these

offices, please contact the person named

below to schedule an appointment.

FOR FURTHER INFORMATION CONTACT:
Barbara Durso, (214) 655-7214 or FTS
255-7214.

SUPPLEMENTARY INFORMATION: The
majority of changes are to update the
episode procedures, to improve the
clarity of the text, to make titles and text
consistent in all sections and to repeal
obsolete text. Key changes have been
made to 31 TAC 118.1 on generalized air
pollution episodes. First, the State
moved the ambient concentration
criteria for air pollution episodes from
the text into a new table (Table 1) and
also lowered those values associated
with action levels for episodes to the
values recommended by EPA at 40 CFR
part 51, appendix L. To address the new
NAAQS for particulate matter
established by EPA at 52 FR 24663 and
24712 (July 1, 1987), the State replaced
total suspended particulate matter with
inhalable particulate matter (PMio) in
Table 1 as recommended at 40 CFR part
51, appendix L. At 31 TAC 118.5, the
State now requires that source-specific
contingency plans for reducing
emissions in the event of an emergency
episode identify sources of volatile
organic compounds (VOCs) in additiont
to sources of those air pollutants listed
in Table 1 of 31 TAC 118.1. Finally, the
State repealed 31 TAC 118.7, which
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establishes the State's effective date of
adoption of revisions to this chapter,
because at the State level, this section is
no longer necessary.

Overall EPA finds the changes to
section VIII and Regulation VIII
acceptable and in compliance with the
requirements of 40 CFR 51.151-152.
Although most of the proposed
modifications are minor, one revision is
substantial: EPA finds that the revised
regulation 31 TAC 118.5, while
acceptable, is narrower in scope than
the existing regulation. EPA interprets
the approved regulation 118.5 to require
an individualized contingency plan for
each major source state-wide. In
contrast, the revised regulation requires
such a customized plan only for major
sources in El Paso, Galveston, Harris,
Jefferson, and Orange Counties. The
State assures EPA that the original
intent of the approved SIP regulation
and rule is the same as the proposed
revisions and points to the existence of
section VIII, appendix C as evidence.
This appendix, titled “Texas Counties
Where Emergency Episode Plans
Apply,” lists the same five counties
incorporated into the language of the
revised 31 TAC 118.5.

Unfortunately, this appendix is not
referenced in the SIP section VIII or
TACB Regulation VIII. Given this
oversight, EPA has been operating with
a different interpretation of the
regulation and stands by its reading that
the language of Regulation VIII clearly
supports the broader, state-wide
application. To avoid future
misunderstandings, EPA and TACB
arrived at this mutual interpretation of
the revised regulation: The actions
described in appendices A and B of the
revised SIP section VIII apply to any
geographical area in the State that
experiences an emergency air pollution
episode, but only major sources in El
Paso, Galveston, Harris, Jefferson, and
Orange Counties must prepare specific,
individualized plans. Therefore, if an
action stage arose in any county besides
the five now identified at 31 TAC 118.5,
the State would work ad koc from the
guidelines in appendices A and B of the
revised section VIII to abate the
episode. Given this interpretation, the
plan meets the requirements of 40 CFR
51.152.

Because the State is seeking to relax
the terms of the SIP, EPA required TACB
to prepare adequate justification for its
proposed revision to 31 TAC 118.5.
TACB's argument for relaxation is that
the probability of an air pollution
episode occurring in Texas is practically
zero, except for the five countries listed
above, because of climatology and

geography. First weather conditions in
most of Texas are not conducive to the
formation of inversions or stagnations
that allow levels of ambient air
pollutants to build up significantly.
Second, the highest readings for ambient
air pollutants in Texas are well below
the levels for which EPA has devised the
emergency episode planning
requirements. Therefore, where weather
conditions and pollution levels are
unlikely to create conditions covered by
the pollution levels addressed at 40 CFR
part 51, subpart L, the State does not
believe that sources in those areas
should devote resources to preparing
individualized contingency plans. TACB
prepared detailed accounting of the
meteorology of Texas to support its
proposed revision and has satisfied
EPA's request for adequate justification.
A copy of the State’s report is included
in the docket file for this notice.

EPA is publishing this action without
prior notice because the Agency views
this as a noncontroversial revision and
anticipates no adverse comments. This
action will be effective 60 days from the
date of publication unless notice is
received within 30 days from the date of
publication that adverse or critical
comments will be submitted. If such
notice is received, this action will be
withdrawn before the effective date by
publishing two subsequent notices: The
first notice will withdraw the final
action and the second will begin a new
rulemaking action by announcing a
proposal of the action and establishing a
comment period.

Final Action: EPA approves the
changes to section VIII of the Texas SIP
as submitted October 2, 1987, and the
changes to Regulation VIII, 31 TAC
Chapter 118, as adopted by TACB on
July 17, 1987, and revised on April 14,
1989, and submitted by the Governor in
letters dated October 26, 1987, and
October 13, 1989, respectively.

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709.)

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and 3 SIP revisions (54 FR 2222)
from the requirements of section 3 of the
Executive Order 12291 for a period of
two years.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States

Court of Appeals for the appropriate
circuit by November 6, 1990. This action
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects

Air pollution control, Carbon
monoxide, Hydrocarbons, Incorporation
by Reference, Intergovernmental
relations, Lead, Nitrogen oxides, Ozone,
Particulate matter, Reporting and
Recordkeeping requirements, Sulfur
oxides.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Texas was approved by the Director of the
Federal Register on July 1, 1982.

Authority: 42 U.S.C. 7401-7642.

Dated: December 12, 1990.

Robert E. Layton, Jr.,
Regional Administrator.

Note: This document was received for
publication in the Office of the Federal
Register on August 31, 1990.

40 CFR part 52, subpart SS, is
amended as follows:

PART 52—[AMENDED]

Subpart SS—Texas

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.2270 is amended by
adding paragraph (c)(71) to read as
follows:

§ 52,2270 Identification of Plan.

* * * * *

(c) * * &

(71) Revisions to section VIII of the
Texas SIP entitled "Texas Air Pollution
Episode Contingency Plan’ as submitted
by the Texas Air Control Board (TACB)
in a letter dated October 2, 1987.
Revisions to TACB Regulation VIII, 31
TAC Chapter 118, “Emergency Episode
Planning," as approved by TACB on July
16, 1987, and on April 14, 1989, and
submitted by the Governor in letters
dated October 26, 1987, and October 13,
1989, respectively.

(i) Incorporation by reference

(A) Amended TACB Regulation VIII,
31 TAC chapter 118, Rules 118.1(a),
118.1(b)(2), 118.1(c), 118.2, 118.3, 118.4,
118.5(d), 118.5(e), 118.5(f) and 118.6 as
approved on July 17, 1987, and the repeal
of Rule 118.7 as approved by TACB on
July 17, 1987.

(B) Amended TACB Regulation VIII,
31 TAC chapter 118, Rules 118.1(b},
118.1(b)(1), Table 1 of Rule 118.1, first
paragraph of Rule 118.5, and 118.5(1),
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118.5(2), 118.5(3), as approved by TACB
on April 14, 1989.

(C) TACB Order 87-10, approved July
17, 1987.

(D) TACB Order 89-01, approved
April 14, 1989.

(E) Texas SIP section VIII “Texas Air
Pollution Episode Contingency Plan"
pages VIII-3 through VIIi-14, VIll-A-2
through VIII-A—4, and VIII-B-2 through
VII-B-3.

(ii) Additional material

(A) Revisions to section VIII as
submitted on October 2, 1987, from Eli
Bell, superceding and deleting section
VIII as approved by EPA on October 7,
1982, at 47 FR 44260 (Texas Air Pollution
Emergency Episode Contingency Plan).

(B) A letter dated February 10, 1989,
from Steven Spaw, TACB, to William B.
Hathaway, U.S. EPA.

[FR Doc. 8020947 Filed 9-5-90; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 52
[FRL-3818-6]

Approval and Promulgation of
Implementation Plans, Indiana

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Final rule.

SUMMARY: USEPA is approving a
revision to the Indiana State
Implementation Plan (SIP) for ozone. On
October 21, 1987, the Indiana
Department of Environmental
Management submitted technical
amendments to the Indiana
Administrative Code (IAC) 326 IAC 8-1-
5, Petition for site-specific reasonably
available control technology (RACT)
plan.* This revised rule extends the
applicability of the mechanism of
petitions for site-specific RACT plans to
all Indiana sources subject to the State's
volatile organic compound (VOC)
emission limitations. USEPA is
publishing this notice as a final rule to
incorporate this rule into the ozone SIP.

DATES: This action will be effective
November 6, 1990, unless notice is
received by October 9, 1990, that
someone wishes to submit adverse or
critical comments. If the effective date is
delayed, timely notice will be published
in the Federal Register.

' On April 9, 1988, the State recodified title 325 of
the Indiana Administrative Code (IAC] to title 326.
The State submitted this recodification to the
USEPA for approval on November 16, 1988, USEPA
is currently taking actions to recodify litie 326 of the
IAC, which will appear in a subsequent Federal
Register notice. This rule was formally submitted as
325 1AC 8-1.1-5.

ADDRESSES: Copies of the SIP revision
and other materials relating to this
rulemaking are available for inspection
at the following addresses: (Itis
recommended that you telephone E.
Marie Huntoon, at (312) 886-6034, before
visiting the Region V office.)

U.S. Environmental Protection Agency,
Region V, Air and Radiation Branch,
230 South Dearborn Street, Chicago,
Illinois 60604.

Written comments should be sent to:
Gary Gulezian, Chief, Regulatory

Analysis Seetion, Air and Radiation

Branch {5AR-26), U.S. Environmental

Protection Agency, Region V, 230

South Dearborn Street, Chicago,

Illinois 60604.

A copy of today's revision to the
Indiana SIP is available for inspection
at:

U.S. Environmental Protection Agency,
Public Information Reference Unit, 401
M Street SW., Washington, DC 20480.

FOR FURTHER INFORMATION CONTACT:

Ms. E. Marie Huntoon, Air and

Radiation Branch (5AR-26), U.S.

Environmental Protection Agency,

Region V, Chicago, 1llinois 60604, (312)

886-6034.

SUPPLEMENTARY INFORMATION: Under
section 107 of the Clean Air Act (Act),
USEPA has designated certain areas in
each State as not aftaining National
Ambient Air Quality Standards
(NAAQS]) for ozone. For Indiana, see 43
FR 8962 (March 3, 1978), and 43 FR 45993
{October 5, 1978). For these areas, part D
of the Act requires that the State revise
its SIP to provide for attaining the
primary NAAQS as expeditiously as
practicable, but not later than December
31, 1982. Part D allows USEPA though, to
grant extension of up to December 31,
1987, to those States that could not
demonstrate attainment of the ozone
standard by December 31, 1982, if
certain conditions were met by the State
in revising its air pollution control
program. Indiana requested, and
received, an extension to December 31,
1987, for achieving the ozone NAAQS
for four countries: Clark, Floyd, Lake,
and Porter.

Ozone Plan Policy and Guidance

The requirements for an approvable
SIP are described in a “General
Preamble” for part D rulemaking
published at 44 FR 20372 (April 4, 1979),
44 FR 38583 (July 2, 1979), 44 FR 50371
(August 28, 1979), 44 FR 53761
(September 17, 1879), and 44 FR 67182
(November 23, 1979). :

On January 22, 1981, (46 FR 7182),
USEPA published guidance for the
development of 1982 ozone SIPS in
“State Implementation Plans: Approval

of 1982 Ozone and Carbon Monoxide
Plan Revisions for Areas Needing an
Attainment Date Extension,” 46 FR 7182.

The Act requires that for stationary
sources, an approvable SIP must include
legally enforceable requirements
reflecting the application of reasonably
available control technology (RACT) 2
to sources of VOC.

In partial response to the requirement
for RACT VOC rules, the State of
Indiana has submitted rules covering all
required sources in Indiana. These rules
included a provision that enables
sources to petition for site-specific
revision to the plan. On October 27,
1987, the State of Indiana submitted to
USEPA a revised regulation for
incorporation into the Indiana Ozone
SIP which revises Indiana's Rule 326
IAC 8-1-5, Petition for site-specific
reasonably available control technology
plan.

Summary of State’s Submittal/USEPA’s
Review

Rule 326 IAC 8-1-5 has been amended
to extend the applicability of the
petition of site-specific RACT plans to
all sources currently subject to 326 IAC,
Article 8; and to remove obsolete dates.®

2 A definition of RACT is contained in a
December 9, 1978, memorandum from Roger
Strelow, former Assistant Admmistrator of Air and
Waste Management. RACT is defined as the lowest
emission limitation that a particular source is
capable of meeting by the application of control
technology that is reasonably available, considering
technological and economic feasibifity.

The USEPA published Control Technique
Guidelines (CTCs) in order to assist the State in
determining RACT. The CTGs provide information
on available air pollution control technigues and
provide recommendations on what the USEPA
considers the “presumpuve norm" for RACT. RACT
1 regulations cover sources which are contained in
USEPA's first set of CTCs, i.e., those which were
published before January 1, 1978. These CTGs are
referred to as “Group | CTGs" and pertain to
“Group I Sources”. Similarly, RACT I regulations
cover sources which are contained in USEPA's
second set of CTGs, published between January 1.
1978, and January 1, 1979. These CTGs are referred
to as “Group I CTGs" and pertain to “Croup II
Sources”. RACT Il reguiations cover sources which
are contained in USEPA's CTCs published after
January 1, 1978. These CTGs are refesred to as
“Group Il CTGs" and pertain to “Group Il
Sources”, As part of Indiana’s control strategy for
attainment of the NAAQs for ozone, the State has
submitted, and USEPA has approved, regulations
limiting emissions at all stati y sources of VOCs
in Indiana covered by CTCs.

All other sources which are not covered by
Groups L IL or Il CTGs are referred (o as “non-
CTG" sources. “Non-CTC major sources™ are
sources which have the potential to emit more than
100 tons of VOC per year and for which a CTG was
not published.

325 IAC 8-1.1-5 was originally entitled "Petition
for alternative controls.”
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This rule specifies procedures to petition
for a site-specific RACT plan. USEPA
has reviewed the plan and believes the
criteria listed are not the sole criteria for
judging the acceptability of an
alternative RACT determination.
USEPA will use additional criteria, such
as the guidelines on what constitutes an
acceptable survey of complying coatings
or other controls (53 FR 45287, appendix
A) when approving a SIP revision
submitted under this provision. The site-
specific RACT plan is approvable
because the rule requires that all such
plans approved by Indiana under this
rule must be submitted to USEPA as
site-specific revisions to the SIP. It
should be noted that, as a matter of
federal law, these plans are not effective
unless and until approved by USEPA
under section 110 of the Act.

Summary of USEPA's Action

USEPA is hereby approving the
revision made to 326 IAC 8-1-5, Petition
for site-specific RACT. Because USEPA
considers today's action
noncontroversial and routine, we are
approving it today without prior
proposal. The action will become
effective on November 6, 1990. However,
if we receive notice by (30 days from the
date of this notice) that someone wishes
to submit critical comments, then
USEPA will publish: (1) a notice that
withdraws the action, and (2) a notice
that begins a new rulemaking by
proposing the action and establishing a
comment period.

Nothing in the action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

This action has been classified as a
Table Two action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989, (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Table
Two and Three SIP revisions (54 FR 222)
from the requirements of section 3 of
Order 12291 for a period of 2 years.

Under 5 U.S.C. 605(b), the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709.)

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeal for the appropriate
circuit by November 6, 1990. This action

may not be challenged later in
proceedings to enforce its requirements.
(See 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Incorporation by Reference,
Intergovernmental relations, Ozone.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Indiana was approved by the Director of the
Federal Register on July 1, 1982.

Dated: July 25, 1990.

David A. Ullrich,

Acting Regional Administrator.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS, INDIANA

Title 40 of the Code of Federal
Regulations, chapter I, part 52, is
amended as follows;

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7422.

2. Section 52,770 is amended by
adding new paragraph (c)(76) to read as
follows:

§ 52.770 Identification of plan.

- * * » *

[C) L%

(76) On October 21, 1987, the State
submitted 325 IAC 8-1.1-5, Petition for
alternative controls, which gives the
provisions and requirements for
petitioning for reasonably available
control technology volatile organic
compound plans. On November 16, 1988,
the State submitted this rule recodified
as 326 IAC 8-1-5, Petition for site-
specific reasonably available control
technology (RACT) plan.

(i) Incorporation by Reference

(A) Title 326 Air Pollution Control
Board, Indiana Administration Code
(IAC) 8-1-5, Petition for site-specific
reasonably available control technology
(RACT) plan, as published in the April 1,
1988, Indiana Register, at Volume 11 IR
2530. Filed with the Secretary of State
on March 10, 1988.

* * Ll * -
[FR Doc. 90-20948 Filed 9-5-90; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 52
[A-1-FRL-3827-6]

Approval and Promulgation of Air
Quality Implementation Pians, Rhode
Island; RACT Determination for
Providence Metallizing

AGENCY: Environmental Protection
Agency. (EPA)

ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Rhode Island.
This revision defines and imposes
reasonably available control technology
(RACT) on Providence Metallizing
located in Pawtucket, Rhode Island.
This revision is necessary to limit
volatile organic compound (VOC)
emissions from this source. The
intended effect of this action is to
approve a source-specific RACT
determination made by the State in
accordance with commitments specified
in its Ozone Attainment Plan approved
by EPA on July 6, 1983 (48 FR 31026).

This action is being taken in
accordance with section 110 of the
Clean Air Act.

EFFECTIVE DATE: This rule will become
effective on October 9, 1990.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection by appointment during
normal business hours at the Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region I, One Congress Street,
Tenth Floor, Boston, MA 02203; Public
Information Reference Unit, U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460; and
the Division of Air and Hazardous
Materials, Department of Environmental
Management, 291 Promenade Street,
Providence, RI 02908-5767.

FOR FURTHER INFORMATION CONTACT:
Robert C. Judge, (617) 565-3248; FTS
835-3248.

SUPPLEMENTARY INFORMATION: On
September 12, 1988 (53 FR 35204), EPA
published a Notice of Proposed
Rulemaking (NPR) for the State of Rhode
Island. The NPR proposed approval of a
source specific RACT determination for
Providence Metallizing. The formal SIP
revision was submitted by Rhode Island
on April 26, 1990.

This revision consists of an
administrative consent agreement
effective July 24, 1987, an amendment lo
the consent agreement effective May 4,
1989, and an addendum to the consent
agreement effective April 24, 1990.
Further, this revision contains
provisions which will allow Providence
Metallizing to meet RACT on a facility-
wide basis over a 24 hour period.

The consent agreement establishes
and imposes RACT to control VOC
emissions from Providence Metallizing.
Rhode Island SIP Regulation Number 15,
subsection 15,5 requires that RACT be
defined for all otherwise unregulated
VOC emitting stationary sources grealer
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than or equal to 100 tons per year. EPA
approved this subsection of Regulation
Number 15 on July 6, 1983 (48 FR 31026)
as part of Rhode Island’s Ozone
Attainment Plan. That approval
stipulated that all RACT determinations
made by the DEM under subsection 15.5
would be submitted to EPA as source-
specific SIP revisions. On May 25, 1988,
EPA issued a SIP call to Rhode Island
notifying the State that its ozone
attainment plan was substantially
inadequate to attain the ozone standard.
Nevertheless, Rhode Island remains
obligated to continue to control these
non-CTG sources of VOC and submit
the RACT determinations as SIP
revisions. Providence Metallizing is
considered a miscellaneous VOC
emitting source because it coats plastic
and metal parts, and Rhode Island dees
not have a RACT regulation specifically
for plastic or metal parts coating.

RACT Determination

Rhode Island has determined that 3.5
pounds of VOC per gallon of coating
(minus water) represents RACT for most
of Providence Metallizing’s operations.
In certain circumstances, when only a
clear top coat or a base coat is applied,
the emission limit would be either 4.3
pounds of VOC per gallon of clear-top
coating (minus water) or 3.0 pounds of
VOC per gallon of base coating (minus
water). In any case, the emission limits
will be at least as stringent as those
recommended by EPA's Miscellaneous
Metal Parts and Products (MMP&P)
Surface Coating Contrel Techniques
Guideline (CTG) document (EPA-450/2-
78-015). Further, the CTG suggested
emission limits for metal coating only.
The DEM has imposed these emission
limits on the coating of both metal and
plastic parts. Providence Metallizing
will be using add-on controls on certain
spray booths to generate sufficient
emisgsion reductions ta compensate for
emissions from uncontrolled spray
pooths so that RACT will be met on a
facility-wide basis.

In the NPR, EPA commented that
Providence Metallizing's RACT emission
limitation must be as stringent as those
recommended by the MMP&P surface
coating CTG for the various metal
coating operations at the facility. As
discussed above, the DEM has
submitted a consent agreement which
ensures that the limitations on
Providence Metallizing are at least as
stringent as the limits recommended by
the MMP&P CTG for the coating of
metal and plastic parts done at the
‘acility. No CTG has been published for
plastic parts coating. Implementation of
the requirements of the consent
agreement will result in a 67 percent

reduction in VOC emissions from
Providence Metallizing.

Further, the consent agreement
requires daily records to be kept which
include the VOC content of each coating
as applied, the amount of each coating
used, and whether the coating was used
on a controlled or uncontrolled line. An
emission limit will be assigned to each
coating based on the coating function
(i.e., whether the coating is used as a
base or top coat, or in a metallizing
process). Further, Providence
Metallizing must continuously monitor
the incinerator combustion temperature
to insure that the required destruction
efficiency is maintained. For additional
discussion of this RACT determination
or how the DEM addressed EPA's
comments in the NPR, refer to the
Technical Support Document prepared
for this revision.

Providence Metallizing's Bubble

Providence Metallizing will meet the
RACT emission limit on a facility-wide
basis over a daily averaging period.
Providence Metallizing will be using
add-on control equipment on certain
lines to control emissions below the
RACT allowable level to compensate for
emissions above RACT from
uncontrelled lines such that RACT will
be met on & facility-wide basis. This
contrel strategy to meet RACT on a
facility-wide basis is commonly referred
to as a bubble. For a complete
discussion of the applicable tests of
EPA's Emission Trading Policy
Statement (ETPS) published on
December 4, 1986 (51 FR 43814), as well
as Providence Metallizing's fulfillment
of these tests, see the Technical Support
Document referenced above.

The State submitted this bubble to
EPA on April 3, 1987, four months after
EPA published the Emission Trading
Policy Statement. At the time of the
State's submittal, although the area was
not in attainment of the national
ambient air quality standard (NAAQS)
for ozone, EPA had approved the SIP for
the area including the attainment
demonstration as providing for
attainment by 1982. Thus, at the time,
the area was considered a
nonattdinment area with an approved
demonstration for purposes of applying
the ETPS. Under the ETPS, a bubble in a
nonattainment area with an approved
demonstration is approvable if the
baseline is consistent with the
assumptions used in the approved SIP,
and the bubble does not interfere with
attainment of the ozone NAAQS. The
bubble for Providence Metallizing meets
these requirements.

However, while EPA was considering
this bubble, it determined that Rhode

Island’s approved SIP was not adequate
to provide for attainment. On November
24,1987, EPA stated in the Federal
Register that air quality monitors
revealed exceedances of the ozone
standard in the area and that a SIP call
may be issued. A SIP call is a finding by
EPA under Clean Air Act subsection
110(a)(3){H) that the SIP does not
provide for attainment by the required
date, and thus amounts to a revocation
for certain purposes of EPA's approval
of the SIP and the attainment
demonstration. Further, that Federal
Register notice outlined EPA's proposed
policy for requiring revised SIPs in areas
still violating the ozone standard after
December 31, 1987. Since publication of
this notice, air quality monitors have
revealed additional exceedances of the
standard during 1987, 1988 and 1989. On
May 25, 1988, EPA issued a SIP call for
this area.

For purposes of the general
applicability of the ETPS, the issuance
of the SIP call has converted the area
into a nonattainment area lacking an
approved demonstration. (See 51 FR
43839, column 3:) Under the general rule
of the ETPS, which would apply to all
submissions of bubbles by the State to
EPA after the date of the SIP call, the
bubble would be approvable only if it
met the following three tests:

(1) The baseline must be calculated using
the lowesr of actual, SiP-aliowable, or RACT-
allowable values for each baseline factor,
determined as of the date the source
submitted the bubble application to the State.

(2) The bubble must produce a reduction of
at least 20 percent in the emissions remaining
after application of the baseline specified
above.

(3) The State must provide assurances that
the proposed trade will be consistent with its
efforts to attain the ambient standard. The
ETPS sets out representations that the State
must make.

However, the ETPS did not explicitly
contemplate a case such as this, where
the bubble was submitted by the State
at a time when the area was a
nonattainment area with an approved
demonstration, but then the area was
subsequently reclassified as a
nonattainment area lacking an approved
demonstration.

The ETPS is a policy statement, and
not a binding regulation. EPA may apply
such a pelicy as appropriate to a
particular case, and may vary from its
policy if unforeseen circumstances arise
not contemplated in the policy
statement. See Pacific Gas and Electric
Company v. Federal Power Commission,
506 F. 2d 33, 38-39 (DC Cir. 1974},
Further, the action in today’s notice is
consistent with the principles of
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grandfathering that the Court of Appeals
for the District of Columbia Circuit has
applied when an agency changes policy
requirements, but seeks to apply the
former policy to certain actions pending
before the agency at the time of the
policy change. Under these principles,
the agency may apply the former policy
when: (i) The new policy represents an
abrupt departure from well established
practice; (ii) affected parties have relied
on the old policy; {iii) the new policy
imposes a large burden on those
affected; and (iv} there is no strong
statutory interest in applying the new
policy generally. (Sierra Club v. EPA,
719 F. 2d 436 (DC Cir. 1982), cert. den.
468 U.S. 1204 (1984).)

Although these grandfathering
principles do not literally apply in the
case of this bubble because EPA has not
issued any new policy, EPA believes
that these principles provide a helpful
analogy because of the changed
circumstances, specifically the
conversion from an area with an
approved demonstration of attainment
to-an area lacking such approval, this
area found itself in while EPA was
considering the bubble application. EPA
believes that applying the requirements
outlined below will be consistent with
the fact that the ETPS is a policy
statement which EPA may apply as
appropriate for a particular case, and
with grandfathering principles.

EPA has determined that different
requirements should apply to a bubble
such as this one, submitted prior to the
SIP call. This bubble satisfies test (1)
above for a nonattainment area lacking
an approved demonstration because it
uses the lower of actual, SIP alowable,
or RACT allowable baseline.

However, the bubble is not required to
show any emission reduction beyond
the baseline, as discussed in test (2).
EPA believes it is appropriate to exempt
this bubble from the 20 percent progress
requirement on equitable grounds: The
State and the source had relied on the
area’s classification as a nonattainment
area with an approved demonstration in
submitting the bubble. Subjecting the
bubble to the 20 percent progress
requirement would be a significant
burden because the bubbie would likely
require significant restructuring to be
approvable, which would require the
State to undergo rulemaking again and
further emission control requirements
for the source. In light of the equitable
considerations noted above, and since
EPA believes, as discussed below, that
state assurances should be required,
exempting the bubble from the 20
percent progress test would not
undermine the requirement under Clean

Air Act section 110 that the SIP revisicn
not interfere with attainment as
expeditiously as practicable.

Lastly, EPA believes that the State
should provide the state assurances
identified in the ETPS as outlined in test
(3) above. Although state assurances
create some burden, EPA does not
consider them overly burdensome,
under these circumstances, because (1)
the State is required to engage in SIP
planning pursuant to the May 25, 1988
SIP call; and (2) absent satisfaction of
the 20 percent progress requirement,
state assurances protect the statutory
requirement that the bubble does not
interfere with attainment as
expeditiously as practicable.

The five state assurances set forth by
the ETPS (51 FR 43821) which must be
met are as follows:

First, the resulting emission limits are
consistent with EPA requirements for
ambient air quality progress. This
bubble meets this requirement because
the source is meeting RACT, a
centrolled level of emissions first, and
then is permitted to trade to meet RACT.

Second, the bubble emission limits
will be included in any new SIP and
associated control strategy
demonstration. The State of Rhode
Island affirms that the bubble emission
limits will be included in any new SIP
revisions and associated control
strategy demonstrations proposed by
the Division of Air and Hazardous
Materials.

Third, the bubble will not constrain
the State agency's sbility to obtain any
additional emission reductions needed
to expeditiously attain and maintain
ambient air quality standards. The State
of Rhode Island affirms that the Division
has the right to reopen this consent
agreement if it were necessary to obtain
additional reductions from the facility
(see State Submittal).

Fourth, the baseline used to calculate
the bubble emission limits is. consistent
with the baseline requirements in the
ETPS. The baseline for this facility was
determined by using the lower of actual
or allowable values for each of the three
baseline factors: Hours of operation,
capacity utilization, and emission rate.

The last assurance which would need
to be provided is that the State agency is
making reasonable efforts to develop a
complete approvable SIP and intends to
adhere to the schedule for such
development (including dates for
completion of an emissions inventory
and subsequent increments of progress).
This is required to be stated in the letter
accompanying the bubble approval or in
previous such letters,

EPA discussed what it viewed as
appropriate state assurances for this last
reguirement in its proposed approval of
a bubble for Vulcan Materials Company
in Geismar, Louisiana {54 FR 23672).
Specifically, Louisiana was required to
make the following representations to
EPA:

(i) The State must submit assurances
that: (1) The State will submit work
plans with interim milestones for
submitting the revised SIP and
correcting deficiencies by the date
specified by EPA under the Post 87 SIP
call, (2) the State will submit, by the
date specified by EPA, a complete plan
that demonstrates attainment in
accordance with the Clean Air Act and
EPA Policy, and (3) the State has
dedicated appropriate resources to
develop the new SIP.

(ii) If the activities committed to in the
above assurances are not met, EPA may
propose to revisit its approval of
emission trade determinations
depending on the degree of failure to
meet the commitments.

Basically, EPA required that Rhode
Island respond to the first phase of the
SIP call in two ways. (The second phase
of the SIP call is contingent upon either
passage of amendments to the Clean Air
Act or finalization of EPA’s Post 87
Policy.) First, the State was required to
revise its VOC regulations to make them
consistent with all of EPA guidance.
Rhode Island made all the necessary
changes, submitted them as a SIP
revision, and EPA will soon be
publishing a Notice of Proposed
Rulemaking on these revisions. Second,
the State was required to develop a
comprehensive base year emission
inventory consistent with EPA guidance.
Rhode Island submitted the inventory
and is presently on schedule to revise
the inventory pursuant to EPA's
comments. Rhede Island h&s responded
to our SIP call and has committed to
address any future EPA SIP call
requirements. They have allocated
appropriate resources to the task as
evidenced by their timely response to
the SIP call.

For all these reasons discussed above
we are approving this consent
agreement, an amendment to the
consent agreement, and an addendum to
the consent agreement as a SIP revision
for Providence Metallizing in Pawtucket,
Rhode Island. The consent agreement
required Providence Metallizing to meet
a facility-wide RACT emission limit
over a 24-hour averaging period. The
emission limit that Providence
Metallizing is required to meet is 3.0, 3.5,
or 4.3 pounds.of VOC per gallon of
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coating (minus water) and is defined by
the type of coating used.

Other specific requirements of RACT
determination and bubble and the
rationale for EPA's proposed action are
explained in the NPR and will not be
restated here. No public comments were
received on the NPR.

Final Action: EPA is approving this
consent agreement, an amendment to
the consent agreement and an
addendum to the consent agreement
submitted as a SIP revision request for
Providence Metallizing in Pawtucket,
Rhode Island. The consent agreement
requires Providence Metallizing to meet
a facility-wide RACT emission limit
over a 24 hour averaging period. The
emission limit that Providence
Metallizing is required to meet is 3.0, 3.5,
4.3 pounds of VOC per gallon of coating
(minus water) and is defined by the type
of coating used.

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Table 2
and 3 SIP revisions (54 FR 2222) from the
requirements of section 3 of Executive
Order 12291 for a period of two years.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic, and
environmental factors and in relation to

relevant statutory and regulatory
requirements.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 6, 1990.
This action may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Rhode Island was approved by the Director
of the Federal Register on July 1, 1982.

Dated: August 22, 1990.

Julie Belagar,
Regional Administrator, Region 1.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart 00—Rhode Isiand

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.2070 is amended by
adding paragraph (c)(35) to read as
follows:

§ 52.2070 Identification of plan.
* * * * *

[C) s 2 e

(35) Revisions to the State
Implementation Plan submitted by the

Rhode Island Department of
Environmental Management on April 26,
1990, which define and impose RACT to
control volatile organic compound
emissions from Providence Metallizing
in Pawtucket, Rhode Island.

(i) Incorporation by reference.

(A) Letter from the Rhode Island
Department of Environmental
Management dated April 26, 1990,
submitting a revision to the Rhode
Island State Implementation Plan.

(B) An administrative consent
agreement (87-2-AP) between the
Rhode Island Department of
Environmental Management and
Providence Metallizing effective July 24,
1987.

(C) An amendment to the
administrative consent agreement (87-2-
AP) between the Rhode Island
Department of Environmental
Management and Providence
Metallizing effective May 4, 1989.

(B) An addendum to the
administrative consent agreement (87-2-
AP) between the Rhode Island
Department of Environmental
Management and Providence
Metallizing effective April 24, 1990.

(ii) Additional materials.

Nonregulatory portions of the State
submittal.

3. Section 52.2081 is amended by
adding the following entry to the table.
In the chart below, the date approved by
EPA and the Federal Register citation
will be the publication date and page
citation of this document.

§52.2081 EPA-approved EPA Rhode
Isiand State regulations.

* »* * *

TABLE 52.2081—EPA-APPROVED RULES AND REGULATIONS

Stale citation Title/subject

Date adopted by State Date approved by EPA

FR citation

Comments/

52.2070 unapproved sections

Control of Organic
Solvent Emissions.

April 24, 1990

[Date revision is
published in FR].

[FR citation from
published date].

RACT determination/
Bubble for
Providence
Metallizing under
155

(c)(35)

[FR Doc. 90-20992 Filed 9-5-80; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 716
[OPTS-84014C; FRL-3739-5]

Termination of Health and Safety Data
Requirements for 1-Propanamine, N-
Propyl

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is terminating the
reporting periods for the chemical
substance 1-propanamine, N-propy!-
(CAS No. 142-84-7) by amending the
sunset date on the list of substances
under the Toxic Substances Control Act
section 8{(d) model Health and Safety
Data Reporting rule, 40 CFR part 716,
redesignating Aromatic Ce fraction from
a mixture to a substance, and making a
technical amendment. Pursuant to 40
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CFR 716.65, EPA has reviewed all of the
substances listed in § 716.120 and
determined that the Agency no longer
needs continuing health and safety data
reporting on 1-propanamine, N-propyl-.
Persons who believe that EPA should
not terminate the reporting requirements
for this substance on the section 8(d)
model rule may notify EPA and provide
their reasons.

pATES: This rule becomes effective on
December 5, 1990. In accordance with 40
CFR 23.5 (50 FR 7271), this rule shall be
promulgated for purposes of judicial
review at 1 p.m. eastern standard time
on September 20, 1990. Written
comments must be submitted on or
before October 9, 1990.

ADDRESSES: Submit written comments,
identified by the docket control number
“OPTS-84014C," in triplicate to: TSCA
Public Docket Office (TS-793),
Environmental Protection Agency, Rm.
NE-G004, 401 M St., SW., Washington,
DC 20460.

FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Director,
Environmental Assistance Office (TS~
799), Office of Toxic Substances,
Environmental Protection Agency, Rm.
E-545, 401 M St., SW., Washington, DC
20460, Telephone: (202) 554-1404, TDD:
(202) 554—0551.

SUPPLEMENTARY INFORMATION:

L. Background

Pursuant to section 8{d) of the Toxic
Substances Control Act (TSCA), EPA
promulgated a model Health and Safety
Data Reporting Rule (40 CFR part 716).
The section 8(d) model rule requires
past, current, and prospective
manufacturers, importers, and
processors of listed chemical substances
and mixtures (henceforth referred to as
substances) to submit to EPA copies and
lists of unpublished health and safety
studies on the listed substances that
they manufacture, import, or process.
These studies provide EPA with useful
information and have provided
significant support for EPA’s
decisionmaking.

By adding a substance to part 716,
EPA triggers the section 8(d) model
rule’s reporting requirements. Past,
current, and prospective manufacturers,
importers, and processors of the listed
substances are required to submit
certain information at the time the
substance is listed. Further submissions
are required of those who initiate a
study of the listed substance or who
later propose to manufacture, import, or
process the listed substance within a 10~
year period from the effective date of
listing the substance at § 716.120.
Section 716.65(a) terminates these

reporting requirements at the end of the
10 years.

In addition to the 10-year sunset
provision, EPA has instituted a biennial
review process, as stated in § 718.65(b),
to identify and terminate the reporting
periods for those substances for which
the Agency no longer needs continued
health and safety data reporting (40 CFR
716.65(b)). Pursuant to this process, the
EPA Office of Toxic Substances
requested from other EPA offices and
certain other Federal agencies all
reasonable justifications for retaining
each substance or mixture on, or
removing each substance or mixture
from the list at § 716.120. As a result,
EPA has determined that the Agency's
health and safety data needs no longer
justify continued health and safety data
reporting for 1-propanamine, N-propyl-.
Amending the reporting sunset date for
1-propanamine, N-propyl-, removes the
requirement that current manufacturers,
importers, and processors of the
chemical substance must notify EPA
whenever they initiate a study of the
substance. The amended sunset date for
1-propanamine, N-propyl- will be the
effective date of this rule December 5,
1990, and will terminate section 8(d)
reporting for this substance. However,
any manufacturer, importer, or
processor who initiates a study on 1-
propanamine, N-propyl- before its
amended sunset date must notify EPA of
the study’s initiation and submit the
study upon its completion regardless of
the completion date (§ 716.65(c)). EPA is
amending the reporting sunset date for
1-propanamine, N-propyl- rather than
removing the reference to the substance.
EPA may at some future date
promulgate a rule in which the
references to the substances with past
sunset dates will be eliminated.

EPA is issuing this final rule without
prior proposal in accordance with 40
CFR 716.65(b). This final rule terminates
the reporting period for 1-propanamine,
N-propyl- December 5, 1990. Persons are
invited to comment on the
determinations presented in this
document. If a reasonable justification is
received for requiring continued health
and safety data reporting for 1-
propanamine, N-propyl-, EPA will, by
notice published in the Federal Register,
withdraw this sunset date amendment
prior to the final rule’s effective date.

11. Amendments to 40 CFR 716.120

To terminate health and safety data
reporting on 1-propanamine, N-propyl-,
EPA is amending the sunset date in
§ 716.120 to December 5, 1990.

Secondly, the entire mixture entry for
aromatic Gy fraction chemicals (from
petroleum refining) will be removed

from § 716.120(b) and will be
redesignated to § 716.120(a) as: solvent
naphtha (petroleum), light arom. This
complex combination is treated by EPA
for TSCA purposes as a chemical
substance [CAS No. 64742-95-6), a
complex combination of hydrecarbons
obtained from the distillation of
aromatic streams and consists mainly of
aromatic hydrocarbons having carbon
numbers predominantly in the range of
approximately Cs through Cyo and
boiling in the range of approximately
135 °C to 210 °C (275 °F to 410 °F).
Solvent naphtha (petroleum), light arom.
is a designation for a defined process
stream agreed to by EPA and the
American Petroleum Institute in the
“Candidate List of Chemical Substances
- Addendum 1/Generic Terms Covering
Petroleum Refinery Process Streams” in
January 1978. This redesignation of
aromatic Cs to solvent naphtha
(petroleum), light arom. does not change
the sunset date and does not affect
substantive reporting requirements.

Third, this rule corrects the spelling of
the last entry under the category
“Alkyltin compounds”, (CAS number
54849-38-6) in § 716.120(a). The correct
spelling is: Mono methyltin tris(isooctyl
mercaptoacetate) Acetic acid, 2,2",2"-
[(methylstannylidyne)tris (thio}]tris-
triisooctyl ester.

IIL. Rulemaking Record

EPA has established a public record
for this rulemaking {docket control
number OPTS-84014C). This record
includes basic information considered
by EPA in developing this rule. A public
version of this record containing
nonconfidential materials is available
for reviewing and copying from 8 a.m. to
noon and 1 p.m. to 4 p.m., Monday
through Friday, except legal holidays, in
the TSCA Public Docket Office, located
in Rm. NE-G004, 401 M St., SW.,
Washington, DC.

IV. Regulatory Assessment
Requirements

A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a rule is “major”
and therefore requires a Regulatory
Impact Analysis. EPA has determined
that this rule is not major because it will
not have an effect of $100 million or
more on the economy. It is not
anticipated to have a significant effect
on competition, costs, or prices. This
rule was submitted to the Office of
Management and Budget (OMB]) as
required under Executive Order 12291.
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B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), EPA has determined
that this rule will not have a significant
economic impact on a substantial
number of small businesses. This
determination is based upon this rule's
elimination of some prospective
reporting burdens.

C. Paperwork Reduction Act

This rule contains no information
collection requirements as defined by
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and Controlling Paperwork
Burdens on the Public, 5 CFR part 1320.
This rule terminates some existing

reporting requirements previously
approved by OMB under OMB control
number 2070-0004.

List of Subjects in 40 CFR Part 716

Chemicals, Environmental protection,
Hazardous substances, Health and
safety, Reporting and recordkeeping
requirements.

Dated: August 27, 1990.

Victor J. Kimm,
Acting Assistant Administrator for Pesticides
and Toxic Substances.

Therefore, 40 CFR part 716 is amended
as follows:

PART 716—[AMENDED]

1. The authority citation for part 716
continues to read as follows:

Authority: 15 U.S.C. 2607(d).

2.1In § 716.120(a) by revising the entry
for CAS number 142-84-7 and adding
CAS number entry 84742-95-6 to read as
follows:

§ 716.120 Substances and listed mixtures
to which this subpart applies.

» * . . »

(a) . * -

CAS Number

Effective

Date Sunset Date

Special
Exemptions

142-84-7

64742-95-6

1-Propanamine, N-propyl-

3/7/86 12/5/90

Solvent naphtha (petroleum), light arom.

2/13/84 2/13/94

§716.120 [Amended]

3.In § 716.120 by removing and
reserving paragraph (b).

§716.120 [Amended]

4.In § 716.120(c) by correcting the
spelling of the last chemical substance
under the alkyltin compounds category
to read as follows: Mono methyltin
tris(isooctylmercaptoacetate) Acetic
acid, 2,2',2"-
[(methylstannylidyne)tris(thio)]tris-
triisooctyl ester.

[FR Doc. 80-20846 Filed 9-5-90; 8:45 am]
BILLING CODE 6560~50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[FCC 90-291]

Administrative Practice and Procedure

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This order amends sections
1.115, 1.245 and 1.301 of the
Commission’s rules regarding review of
decisions by presiding officers denying
motions to disqualify themselves from
adjudicatory proceedings. Under the
rule amendments adopted here, review
of such decisions must be sought
through the filing of an interlocutory

appeal as a matter of right. This action
will help to expedite the Commission's
adjudicatory process.

EFFECTIVE DATE: September 6, 1990.
ADDRESSES: Federal Communications
Commission, 1919 M Street NW.,
Washington, DC 20554,

FOR FURTHER INFORMATION CONTACT:
Gordon Coffman, (202) 632-7220.
SUPPLEMENTARY INFORMATION:

Adopted: August 20, 1990; Released:
August 30, 1990

In the Matter of Amendment of §§ 1,115,
1.245 and 1.301 of the Commission's Rules
and Regulations Regarding Review of
Motions to Disqualify Presiding Officer, FCC
90-291,

By the Commission:

1. By this Order, the Commission
amends its procedures regarding review
of decisions by presiding officers
denying motions to disqualify
themselves from adjudicatory
proceedings. Under existing Commission
rules, review of such decisions must be
sought immediately through the filing of
an exception with the Commission, and
the hearing is suspended pending a
ruling by the Commission.? Under the
rule amendments adopted here, review
of such decisions must be sought
through the filing of an interlocutory
appeal as a matter of right.2 To

! 47 CFR 1.245(b) (3), (4).
# 47 CFR 1.301(a).

minimize delay in the conduct of
adjudication proceedings, such appeals
will be heard by the Review Board, and
the hearing will be suspended only until
the Review Board issues its decision.
Immediate Commission review of a
denial of the appeal may be sought
through the filing of an application for
review of the Review Board's decision,
but the hearing will not be automatically
suspended pending Commission
review.?

2. Authority for this amendment is
contained in sections 4(i), 4(j), 5(c) and
303(r) of the Communications Act of
1934, as amended.* Because the
amendment relates to matters of agency
organization, procedure and practice,
the notice and comment and effective
date provisions of the Administrative
Procedure Act are inapplicable.®

2 To be consistent with existing Commission
practice, see WWOR-V, Inc., FCC 90-222 (adopted
June 13, 1990), we are amending § 1.115(e) of the
Rules, 47 CFR 1.115(e), to make clear that _
applications for review of Review Board decisions
denying interlocutory appeals filed as a matter of
right {which will now include appeals of
disqualification denials) may be filed upon the
Review Board's denial of the interlocutory appe_al.
and need not await the Board's decision on review
of an Initial Decision. We are also correcting a
reference in § 1.115(e) to the Review Board's
delegated authority.

447 U.S.C. 154(i), 154(j). 155(c), and 303(r).

55 U.S.C. 553(b)(A), 553(d).
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3. Accordingly, it is ordered, That
§§1.115, 1.245 and 1.301 of the
Commission's Rules and Regulations are
amended as set forth below. Effective
upon publication in the Federal Register.

List of Subjects in 47 CFR Part 1
Federal Communications Commission.

Donna R, Searcy,
Secretary.

Administrative practice and
procedure,

Rule Changes

Title 47 of the Code of Federal
Regulations, part 1, is amended as
follows:

PART 1—PRACTICE AND PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066, 1082,
as amended; 47 U.S.C. 154, 303: Implement 5
U.S.C. 552, unless otherwise noted.

§1.115 [Amended]

2. Section 1.115(e)(1) is amended by
removing the last sentence thereto and
replacing it to read as follows:
"“Applications for review of interlocutory
rulings made by the Review Board (See
§§0.365 of this chapter, 1.301) of this
part shall be filed only as part of the
application for review of the Board’s
final decision, except that applications
for review of rulings by the Board
pursuant to § 1.301(a) of this part may be
filed separately after such ruling by the
Board."

3. Section 1.245 is amended by
revising paragraphs (b)(3), (b)(4), (b)(5)
and (b)(6) to read as follows:

§1.245 Disqualification of presiding
officer.

(b) - - -

(3) The person seeking
disqualification may appeal a ruling of
disqualification, and, in that event, shall
do so at the time the ruling is made.
Unless an appeal of the ruling is filed at
this time, the right to request withdrawal
of the presiding officer shall be deemed
waived.

(4) If an appeal of the ruling is filed,
the presiding officer shall certify the
question, together with the affidavit and
any response filed in connection
therewith, to the Review Board. The
hearing shall be suspended pending a
ruling on the question by the Board.

(5) The Board may rule on the
Guestion without hearing, or it may
require testimony or argument on the
issues raised.

(6) The affidavit, response, testimony
or argument thereon, and the Board's

decision shall be part of the record in
the case.

- * »* * -

4. Section 1.301 is amended by adding
paragraph (a)(3) to read as follows:

§1.301 Appeal from presiding officer’'s
Iinteriocutory ruling; effective date of ruling.
(a) L R A
(3) If the presiding officer's ruling
denies a motion to disqualify the
presiding judge, the ruling is appealable
as a matter of right.
[FR Doc. 90-20877 Filed 9-5-90; 8:45 am]
BILLING CODE §712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AB 31

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for the Pallid
Sturgeon

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines the
pallid sturgeon (Scaphirhynchus albus)
to be an endangered species under
authority of the Endangered Species Act
(Act) of 1973. Critical habitat is not
being designated. The pallid sturgeon is
a large fish known only to occur in the
Missouri River, the Mississippi River
downstream of the Missouri River, and
the lower Yellowstone River. The
species is threatened through habitat
modification, apparent lack of natural
reproduction, commercial harvest, and
hybridization in parts of its range. This
rule identifies the taxon as one in need
of conservation, implements protective
measures, and makes available recovery
measures provided by the Act.

EFFECTIVE DATE: October 9, 1890.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours in the office of the Missouri River
Coordinator, Fish and Wildlife
Enhancement, U.S. Fish and Wildlife
Service, P.O. Box 986, Pierre, South
Dakota 57501,

FOR FURTHER INFORMATION CONTACT:
Dr. Kent D. Keenlyne, Missouri River
Coordinator, at the above address,
telephone (605) 224-8693.

SUPPLEMENTARY INFORMATION:
Background

The pallid sturgeon was first
described by S.A. Forbes and R.E.
Richardson in 1905 from nine specimens
collected from the Mississippi River
near Grafton, Illinois, in June 1904
{Forbes and Richardson 1905). Known
locally as the white sturgeon, they
named it Parascaphirhynchus albus and
suggested it be considered as its own
genus. Later classifications, however,
placed it in the genus Scaphirhynchus
where it has remained (Bailey and Cross
1954).

The pallid sturgeon has a flattened,
shovel-shaped snout; long, slender, and
completely armored caudal peduncle;
and lacks a spiracle (Smith 1979). The
principal features distinguishing the
pallid sturgeon from the darker
shovelnose sturgeon are the absence of
bony plates on the belly, 24 or more anal
fin rays, 37 or more dorsal fin rays, and
inner barbels under the snout that are
much shorter than outer barbels with
the inner barbels less than 6 times the
length of the head (Pflieger 1975). As
with other sturgeon, the mouth is
toothless, protrusible, and far under the
snout while the skeletal structure is
primarily cartilaginous (Gilbraith et al.
1988). It is one of the largest fish found
in the Missouri-Mississippi River
drainage with specimens approaching 39
kilograms (85 pounds) being reported
(Gilbraith et al. 1988).

Pallid sturgeons require large, turbid,
free-flowing riverine habitat with rocky
or sandy substrate (Gilbraith et al. 1988).
They are well adapted to life on the
bottom and inhabit areas of swifter
water than does the related but smaller
shovelnose sturgeon (Forbes and
Richardson 1909; Carlson et al. 1985).

The range of the pallid sturgeon is
primarily the Missouri River and the
Mississippi River downstream of the
junction with the Missouri River
(Gilbraith et al. 1988]. Sightings have
been reported from the mouth of the
Mississippi to the mouth of the Missouri
(1,860 kilometers or 1,154 miles), from
the mouth of the Missouri to Fort
Benton, Montana (3,330 kilometers or
2,085 miles), and in the lower 320
kilometers (200 miles) of the
Yellowstone River. Sightings have
occasionally come from near the mouths
of large tributaries to the Mississippi
River (Big Sunflower River and the St.
Francis River) and Missouri River
(Kansas River and Platte River);
however, these are rare and may be due
to the fish utilizing unusual flow
conditions (Cross 1967). The total length
of its range is approximately 5,725
kilometers (3,550 miles) of river.
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A review of the literature shows a
sharp decline in pallid sturgean
observations over the range of the
species and especially so in the Missouri
River from Gavins Point Dam to the
headwaters. In the 1980's, 500
observations were made (i.e, an
average of 50 per year); in the 1870’s, 209
observations {i.e., an average of 21 per
year); and in the 1980’s, 65 observations
{ie., an average of about 7 per year)
over the entire 5,725 kilometers {3,550
miles) of range. The decline of the
species appears to correspond with
expanded commercial harvest while,
during the same itme, recruitment began
to fail. The decline, however, also
follows the extensive developments of
the 1950's and 19560's of the Missonri and
Mississippi rivers. Deacon et al. {1978),
Kallemeyn (1983), and Gilbraith et al.
{1988) all attribute the decline, either
direcily or indirectly, to habitat
modification. Factors include physical
blacking of normal movement patterns
of the fish by construction of the big
dams; alteration of water quality and
temperature; alteration of flows which
may affect reproduetion, timing of
reproduction, or food sources; alteration
of previous spawning habitats; reduction
of habitat diversity; and reduced
productivity of the river systems.

Dr. Michael D. Zagata, on behalf of
the National Audubon Seciety,
petitioned the Service 1o list the pallid
sturgeon as “threatened” in an April 17,
1978 letter. The Service responded that
the petitioner did not supply sufficient
substantial evidence of the threats to
permit it to move directly on the petition
and informed the petitioner that it was
gathering status data on this and several
other species. On December 30, 1982, the
Service included the pallid sturgeon in a
notice of reivew published in the
Federal Register (47 FR 53456). This
notice addressed vertebrate species that
were currently under review for listing
as endangered or threatened, and
indicated that substantial information
was available to support the biological
appropriateness of proposing to list this
species as endangered or threatened. On
June 18, 1988, a petition was received by
the Service from Peter Carrels on behalf
of the Dakotah Chapter of the Sierra
Club requesting that the pallid sturgeon
be listed as an endangerd species
throughout its range. A positive finding
on this petition was made in September
1988 and subsequently published by the
Service in the February 23, 1989, Federal
Register (54 FR 7813). On August 30,
1989 (54 FR 35901), the Service provided
notification that the petition was
warranted and proposed to list the
pallid sturgeon as endangered

throughout its range and asked for
information relevant to a final
determination. On November 8, 1989, the
Service extended the comment period
on the proposed rule from October 30,
1989 to November 30, 1989 (Federal
Register 54 FR 48598).

Summary of Comments and
Recommendations

In the February 23, 1989, Federal
Register (54 FR 7813) notice of finding on
the petition to list the pallid sturgeon
and in the August 30, 1989, proposed
rule (54 FR 35901), and associated
notifications, all interested parties were
requested to submit factual reports or
information that might contribute to the
development of a propesed and final
rule. Appropriate State agencies, county
governments, Federal agencies,
scientific organziations, and other
interested parties were contacted and
requested to comment. A newspaper
notice was published in the Omaha
World Herald (NE) on September 18,
1989; the Kansas City Star and Times
(MO) on September 19, 1989; the
Southeast Missourian {MO), the Sioux
Falls Argus Leader (SD), and the
Bismarck Tribune (ND) on September
20, 1989; the Daily Capitol Journal {(SD)
and the Williston Daily Herald (ND) on
September 21, 1989; the Billings Gazette
(MT), the Helena Independent Record
(MT), the Great Falls Tribune {(MT), and
the Rapid City Journal (SD) on
September 22, 1989; the Forum {ND) on
September 25, 1989; the State Times
(LA), the Sunday Advecate/Morming
Advocate {(LA), and the Arkansas
Gazette (AR) on September 27, 1989; the
Randolph County Herald Tribune (IL)
and the Arkansas Democrat {AR) on
September 28, 1989; the Courier-Journal
(KY) on September 29, 1989; the Times
Pacayune/States Item {LA) on
September 30, 1989; and the Clarion
Ledger (MS) on October 5, 1989, all of
which invited general public comment.
An extension of the comment period to
November 30, 1989, was published in the
Federal Register on November 8, 1889
(54 FR 48596). The notification of the
extension of the comment peried also
was published in the aforementioned
newspapers in November.

During the comment period on the
proposed rule, totaling approximately 3
months, 48 comments on listing were
received. Of the comments recieved, 19
(41 percent) supported listing, 24 (52
percent) were neutral, and 3 {7 percent)
were opposed. These comments and the
concerns raised following the notice of
petition finding are discussed below.

Support for the listing proposal was
voiced by two Governors, eight State
game and fish agencies, two Federal

agencies or divisions, one nonwildlife
State agency, and six conservation
organizations [or branches thereof).

Opposition to listing was voiced from
two farm organizations and one State
legislative official. A number of State
and Federal agencies and organizations
submitted comments regarding the
possible effects that listing and, -
particularly, designation of critical
habitat, might have on planned activities
and development. Comments obtained
during the comment periods are
combined in the following discussion.
Comments or questions about the rule
were grouped into a number of general
issues, depnding on content. These
issues and the Service's response to
each are listed below.

fssue 1: One commenter questioned
whether adequate information was
available to decument @ decline in pallid
sturgeon numbers. Another questioned
whether sightings were a reliable
indicator of abundance, and another
suggested that future work will be
necessary to better define the causes of
the decline.

Response: One of the problems
experienced 12 years ago, when the
species was first petitioned for listing,
was the inability to document
population declines through scientific
studies that had been directed
specifically at the pallid sturgeon. Since
that time, the work by Kallemeyn {1983)
and Gilbraith et al. {1988), summarized
much of the existing information on
population status available through
printed reports and personal contact
with appropriate State and Federal
agencies for data. Both works concluded
that populations had declined and were
declining. In our efforts, we reviewed
comparable catch-per-effort data
(particularly in the Upper Missouri River
System) which fairly clearly indicated
that pallid populations had declined
considerably over the last 10 to 20 years.
In some areas, particularly in the
reservoir systems, populations had
declined dramatically or had even been
extirpated. The sighting records referred
to are a valid indicator of population
numbers since these were gathered from
scientific reports, State and Federal
resource agency field data reports, or
public reports (e.g., fishermen) which
were verified by State or Federal
resource personnel. Reports from the
last 10 to 15 years are unlikely to
understate abundance, for
sophistication in collecling equipment,
more effective study techniques, and
generally increased intensity of
