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contains regulatory documents having
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published under 50 fitles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

-

CFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 213 and 752

Revocation of Schedule B (PAC)
Authority 213.3202(1) and Deletion of a
Related Regulation

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is eliminating
regulations establishing Schedule B
(PAC) authority 213.3203(1) due to the
revocation of this authority effective on
July 1, 1990. This revocation is necessary
due to the terms of the authority itself
which specify that no new apointments
to the GS-5 and GS-7 professional and
administrative career (PAC) positions
covered by the authority can transpire
once competitive examinations for these
same positions are implemented. Since
the establishment on July 1, 1990, of the
Administrative Careers With America
(ACWA) registers will pravide eligibles
for all PAC positions not already
covered by competitive examinations,
the Schedule B (PAC) appointing
authority is no longer needed.

OPM is also eliminating the
regulation, 752.401(c)(6), which provides
certain Schedule B {PAC) incumbents
with appeal rights in specific adverse
action situations. This deletion, which
also becomes effective July 1, 1999, is
necessary because beginning on this
latter date, there will be no Schedule B
(PAC) incumbents; rather, all will have
become status quo employees.

EFFECTIVE DATE: July 1, 1990.

FOR FURTHER INFORMATION CONTACT:
John F. Daley, (202) 806-0950.

Waiver of Notice of Proposed
Rulemaking and 30-day Delay of
Effective Date

Under 5 U.S.C. 553(b)(3)(B) and (d}(3),
1 find that good cause exists for waiving
the general notice of proposed
rulemaking and for making these
amendments effective in less than 30
days. That is because these
amendments are solely for the purpose
of deleting outdated regulations.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b}
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
(including small businesses, small
organizational units, and small
governmental jurisdictions) because
they apply only to Federal employees.

List of Subjects in 5 CFR Parts 213 and
752

Administrative practice and
procedures, Government employees.
U.S. Office of Personnel Management.
Constance Berry Newman,

Director.

Accordingly, OPM is amending 5 CFR

parts 213 and 752 as follows:

PART 213—EXCEPTED SERVICE

1. The authority citation for part 213
continues to read as follows:

Authority: 5 U.S.C. 3301 and 3302, E.O.
10577, 3 CFR 1854-1958 Comp., p. 218; Section
213.101 also issued under 5 U.S.C. 2103;
Section 213.102 also issued under 5 U.S.C.
1104, Pub. L. 95-454, sec. 3(5); Section
213.3102 also issued under 5 U.S.C. 3301, 3302
(E.O. 12364, 47 FR 22931), 3307, 8337(h), and
8457.

§213.3202 [Amended]

2. In 213.3202, pararaph (1) is removed
and reserved.

PART 752—ADVERSE ACTIONS

3. The authority citation for part 752
continues to read as follows:

Authority: 5 U.S.C. 7504 and 7514; 5 U.S.C.
1302, Pub. L. 96-494; Section 752.401 also
issued under 5 U.S.C. 3301 and 3302, and E.O.
10577; Section 752.405 also issued under 5
U.8.C. 1302 and 7513; Subpart F also issued
under 5 U.S.C. 7543.

§ 752.401 [Amended]

4. In 752.401, paragraph (c)(6) is
removed and reserved.
[FR Doc. 00-14971 Filed 6-27-90; 8:45 am)
BILLING CODE 8325-01-M

S

DEPARTMENT OF AGRICULTURE
Agricuitural Marketing Service

7 CFR Parts 921, 922, 923, and 924
[Docket No. FV-80-142FR]

Expenditures and Assessment Rates
for Specified Marketing Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule authorizes
expenditures and establishes
assessment rates for the 1990-91 fiscal
year (April 1-March 31) under
Marketing Order Nes. 921, 922, 923 and
924. These expenditures and assessment
rates are needed by the marketing order
administrative committees established
under these marketing orders to pay
marketing order expenses and collect
assessments from handlers to pay those
expenses. The action will enable these
committees to perform their duties and
the orders to operate.

EFFECTIVE DATE: April 1, 1990 through
March 31, 1991 for each order.

FOR FURTHER INFORMATION CONTACT:
Gary D. Rasmussen, Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 98456, room 2525-S, Washington,
DC 20090-8456; telephone: (202) 475-
3918.

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Agreement and Marketing Order Nos.
921 [7 CFR part 821] regulating the
handling of fresh peaches grown in
designated counties in Washington; 922
[7 CFR part 922] regulating the handling
of apricots grown in designated counties
in Washington; 923 [7 CFR part 923]
regulating the handling of cherries
grown in designated counties in
Washington; and 924 (7 CFR part 924)
regulating the handling of fresh prunes
grown in designated counties in
Washington and in Umatilla County,
Oregon. These agreements and orders
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are effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This rule has been reviewed by the
Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are about 65 handlers of
Washington peaches, 60 handlers of
Washington apricots, 85 handlers of
Washington cherries, and 40 handlers of
Washington-Oregon prunes subject to
regulation under their respective
marketing orders. In addition, there are
about 390 Washington peach producers,
190 Washington apricot producers, 1,115
Washington cherry producers and 375
Washington-Oregon prune producers in
their respective production areas. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of these handlers and
producers may be classified as small
entities.

These marketing orders, administered
by the U.S. Department of Agriculture
(Department), require that assessment
rates for a particular fiscal year shall
apply to all assessable fresh fruit

handled from the beginning of such year.

An annual budget of expenses is
prepared by each marketing committee
established under the marketing orders
and submitted to the Department for
approval. The members of these
committees are handlers and producers
of the regulated commodities. They are
familiar with the committees' needs and
with the costs for goods, services, and
personnel in their local areas and are
thus in a position to formulate
appropriate budgets. The budgets are
formulated and discussed in public

meetings. Thus, all directly affected
persons have an opportunity to
participate and provide input.

The assessment rate recommended by
each committee is derived by dividing
anticipated expenses by the tons of
fresh fruit expected to be shipped under
the order. Because that rate is applied to
actual shipments, it must be established
at a rate which will produce sufficient
income to pay the committees' expected
expenses. Recommended budgets and
rates of assessment are usually acted
upon by the committees shortly before a
season starts, and expenses are incurred
on a continuous basis. Therefore, budget
and assessment rate approvals must be
expedited so that the committees will
have funds to pay their expenses.

While the action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be
significantly offset by the benefits
derived from the operation of the
marketing orders,

A proposed rule concerning the 1990
91 expenses and assessment rates was
published in the Federal Register (55 FR
12848, April 8, 1990), with a comment
period ending June 11, 1990. Comments
were received from the Washington
Fresh Peach Marketing Committee
(WPMC), the Washington Apricot
Marketing Committee (WAMC), the
Washington Cherry Marketing
Committee (WCMC), and the
Washington-Oregon Fresh Prune
Marketing Committee (WOPMC). These
committees met in May and
recommended lower expenditure and
assessment rate levels from those
contained in the proposed rule based on
more recent crop, expense, and reserve
level estimates.

The expenditure amounts and
assessment rates contained in the
proposed rule were based on the
recommendations of the Stone Fruit
Executive Committee (SFEC) in March,
based on the best information available
to it at that time. The SFEC is made up
of officers of the marketing committees
established under these orders, and is
authorized to recommend the budgets
early in the season. The final rule
approves the recommended lower
expenditure levels and rates of
assessment.

The WPMC met May 22, 1990 and
unanimously recommended 1990-91
expenditures of $18,841 and an
assessment rate of $1.00 per ton of
assessable peaches shipped under M.O.
921. This compares with expenditures of
$18,904 and an assessment rate of $2.00
contained in the proposed rule. The

lower expenditures and assessment rate
recommendations take into account a
larger crop and lower expenditures
estimated for 1990-91, compared with
the earlier estimates, and the need to
lower the reserve fund. Assessment
income for the 1990-91 fiscal year is
estimated at $12,700, based on estimated
fresh shipments of 12,700 tons of
peaches. The WPMC's reserves are
adequate to cover the anticipated deficit
for the 1990-91 fiscal year. Budgeted
expenditures were $18,615 and the
assessment rate was $1.35 per ton in
1989-90.

The WAMC met May 22, 1990 and
unanimously recommended 1990-91
expenditures of $6,965 and an
assessment rate of $1.00 per ton of
assessable apricots shipped under M.O.
922. This compares with expenditures of
$7,027 and an assessment rate of $3.00
contained in the proposed rule. The
lower expenditures and assessment rate
recommendations take into account a
larger crop and lower expenditures
estimated for 1990-91, compared with
the earlier estimates, and the need to
lower the reserve fund. Assessment
income for the 1990-91 fiscal year is
estimated at $5,200, based on estimated
fresh shipments of 5,200 tons of apricots.
The WAMC's reserves are adequate to
cover the anticipated deficit for the
1990-91 fiscal year. Budgeted
expenditures were $6,942 and the
assessment rate was $2.00 per ton in
1989-90.

The WCMC met May 7, 1990 and
unanimously recommended 1990-91
expenditures of $94,545 and an
assessment rate of $2.00 per ton of
assessable cherries shipped under M.O.
923. This compares with expenditures of
$99,608 and an assessment rate of $3.00
contained in the proposed rule. The
lower expenditures and assessment rate
recommendations take into account a
larger crop and lower expenditures
estimated for 1990-91, compared with
the earlier estimates. Assessment
income for the 1990-91 fiscal year is
estimated at $100,000, based on
estimated fresh shipments of 50,000 tons
of cherries. The WCMC reserve fund is
adequate to cover any shortfall in
revenue. Budgeted expenditures were
$98,503 and the assessment rate was
$2.00 per ton in 1989-90.

The WOPMC met May 30, 1890 and
unanimously recommended 1990-91
expenditures of $16,149 and an
assessment rate of $1.50 per ton of
assessable prunes shipped under M.O.
924. This compares with expenditures of
$17,711 and an assessment rate of $2.00
contained in the proposed rule. The
lower expenditures and assessment rate
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recommendations take into account a Note: These actions will not appear in the Dated: June 22, 1990,
larger crop and lower expenditures Code of Federal Regulations. William J. Doyle,
estimated for 1990-91, compared with 2. A new §921.229, is added to read as  Associate Deputy Director, Fruit and
the earlier estimates. Assessment follows: Vegetable Division.

income for the 1990-91 fiscal year is
estimated at $16,125, based on estimated
fresh shipments of 10,750 tons of prunes.
The WOPMC reserve fund is adequate
to cover any shortfall in revenue.
Budgeted expenditures were $17,490 and
the assessment rate was $0.80 per ton in
1989-90.

The stone fruit marketing committees’
1990-91 budgets are similar in scope and
size to those approved for 1989-90.
These committees share a joint office
and related expenses, based on an
arrangement among the committees. The
budgeted expenditures are for marketing
order administration, which includes
employees' salaries and travel, office
operations, and miscellaneous costs,
along with expenditures for prune
research and cherry market
development.

Based on the above, the Administrator
of the AMS has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

This final rule adds new §§ 921.229,
022.229, 923.230, and 924.230 under these
marketing orders, based on the
committees' recommendations and other
information.

After consideration of the information
and recommendations submitted by the
committees and other available
information, it is found that this final
rule will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because approval of the expenses and
asgsessment rates must be expedited.
The fiscal year for each of these
marketing orders began on April 1, 1990,
and the committees need sufficient
funds to pay their expenses which are
incurred on & continuous basis.

List of Subjects in 7 CFR Parts 921, 922,
623 and 924

Apricots, Cherries, Marketing
agreements, Peaches, Prunes, Reporting
and recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR parts 921, 922, 923 and
924 are amended as follows:

1. The authority citation for 7 CFR
parts 821, 922, 923 and 924 continues to
read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

PART 921—FRESH PEACHES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON

§921.229 Expenses and assessment rate,

Expenses of $18,841 by the
Washington Fresh Peach Marketing
Committee are authorized, and an
assessment rate of $1.00 per ton of
assessable peaches is established for
the fiscal year ending March 31, 1991.
Any unexpended funds from the 1989-90
fiscal year may be carried over as a
reserve.

3. A new § 922.229 is added to read as
follows:

PART 922—APRICCTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

§922.229 Expenses and assessment rate.

Expenses of $6,965 by the Washington
Apricot Marketing Committee are
authorized, and an assessment rate of
$1.00 per ton is established for the fiscal
year ending March 31, 1991. Any
unexpended funds from the 1989-90
fiscal year may be carried over as a
reserve.

4. A new § 823.230 is added to read as
follows:

PART 923—SWEET CHERRIES
GROWN IN DESIGNATED COUNTIES
IN WASHINGTON

§923.230 Expenses and assessment rate.

Expenses of $94,545 by the
Washington Cherry Marketing
Committee are authorized, and an
assessment rate of $2.00 per ton is
established for the fiscal year ending
March 31, 1891. Any unexpended funds
from the 198980 fiscal year may be
carried over as a reserve.

5. A new §924.230 is added to read as
follows:

PART 924—FRESH PRUNES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON AND UMATILLA
COUNTY, OREGON

§924.230 Expenses and agsessment rate.

Expenses of $16,149 by the
Washington-Oregon Fresh Prune
Marketing Committee are authorized,
and an agsessment rate of $1.50 per ton
of assessable prunes is established for
the fiscal year ending March 31, 1991.
Any unexpended funds from the 1889-90
fiscal year may be carried over as a
reserve.

[FR Doc. 90-15041 Filed 6-27-90; 8:45 am]
BILLING CODE 3410-02-M

Food Safety and Inspection Service
9 CFR Part 381

[Docket No. 86-037C]

RIN 0583-AA44

Ingredienis That May Be Deslgnated
as Natural Flavors, Natural Flavorings,
Flavors or Flavorings When Used In
Meat or Poultry Products

AGENCY: Food Safety and Inspection
Service, USDA.

AcCTiON: Final rule; correction.

SumMMARY: On March 1, 1990, the Food
Safety and Inspection Service (FSIS)
published a final rule (55 FR 7289) which
amended the Federal meat and poultry
products inspection regulations to better
define and limit the substances which
are permitted to be designated only as
“spice,” “natural flavor," “natural
flavoring," “flavor,” or “flavoring” in the
list of ingredients on labels of meat and
poultry products. Subsequent to
publication of the final rule, it was
discovered that a portion of the
regulation was inadvertently omitted.
This document provides notice of that
fact and serves to correct the omission.

EFFECTIVE DATES: March 1, 1990,

FOR FURTHER INFORMATION CONTACT:
Ralph Stafko, Director, Policy Office,
Policy Evaluation and Planning Staff,
Food Safety and Inspection Service, U.S.
Department of Agriculture, Washington,
DC 20250; (202) 447-8168.

SUPPLEMENTARY INFORMATICON: On
March 1, 1990, FSIS published a final
rule (55 FR 7289) which amended the
Federal meat and poultry products
inspection regulations to better define
and limit the substances which are
permitted to be designated only as
“gpice,” “natural flavor,” “natural
flavoring,” “flavor,” or “flavering” in the
list of ingredients on labels of meat and
poultry products. A portion of § 381.118,
paragraph (c), of the poultry products
inspection regulations (9 CFR 381.118(c))
was inadvertently omitted. This portion
had been part of the proposed rule.
Section 381.118(c){2)(ii) is revised as
shown below.
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Done at Washington, DC, June 14, 1990.
Lester M. Crawford,

Administrator, Food Safety and Inspection
Service,

The following correction is made in
FR Doc. 804640, Ingredients That May
Be Designated as Natural Flavors,
Natural Flavorings, Flavors of
Flavorings When Used in Meat or
Poultry Products published in the
Federal Register on March 1, 1990 (55 FR
7289).

1. On page 7294, in the middle column,
in § 381.118, paragraph (c)(2)(ii) is
revised to read as follows:

§381.118 Ingredients statement.

- - - - -
C 6 % e

(2) « &0

(ii) Any ingredient not designated in
paragraphs (c) (1) and (2) of this section
whose function is flavoring, either in
whole or in part, must be designated by
its common or usual name. Those
ingredients which are of livestock or
poultry origin must be designated by
names that include the species and
livestock and poultry tissues from which
the ingredients are derived.
- * - - -
{FR Doc. 90-15024 Filed 6-27-90; 8:45 am]
BILLING CODE 3410-DM-M

{Docket No. 86~037E]

9 CFR Parts 317 and 381
RIN 0583-AA44

Ingredients That May Be Designated
as Natural Flavors, Natural Flavorings,
Flavors or Flavorings When Used In
Meat or Poultry Products

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule; delay of effective
date.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is extending
the effective date of the final rule
published on March 1, 1990, titled
“Ingredients That May Be Designated
As Natural Flavors, Natural Flavorings,
Flavors or Flavorings When Used in
Meat or Poultry Products” (55 FR 7289).
The original effective date was August
28, 1990. The new effective date is
March 1, 1991. In addition, FSIS is
providing notice that temporary label
approvals, granted by the Standards and
Labeling Division in conjunction with
the March 1, 1990, rule, will now expire
on March 1, 1991.

FOR FURTHER INFORMATION CONTACT:
Ashland L. Clemons, Director,
Standards and Labeling Division,

Regulatory Programs, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC, (202) 447-
6042,

SUPPLEMENTARY INFORMATION: On
March 1, 1990, FSIS published a final
rule titled “Ingredients That May Be
Designated as Natural Flavors, Natural
Flavorings, Flavors or Flavorings When
Used in Meat or Poultry Products.” The
effective date of the rule was August 28,
1990.

The final rule amended the Federal
meat and poultry products inspection
regulations to better define and limit the
substances which are permitted to be
designated as natural flavors, natural
flavorings, flavors or flavorings on
labels of meat and poultry products. The
final rule requires that when substances
not permitted to be so designated are
used in meat and poultry products they
must be identified on the label by their
common or usual name. This will inform
consumers of the origin of these added
substances, a special concern of many
consumers for a variety of cultural,
health, religious and other reasons.

As a result of the final rule,
manufacturers of meat and poultry
products containing these ingredients
must revise their labels to identify the
ingredients by their common or usual
names, alter their formulations or both
by the effective date of the rule. FSIS
has determined that the process for
developing revised labeling materials
and formulations for products affected
by this rule requires a more adequate
lead time. To assure an orderly
implementation of the new
requirements, FSIS has decided to
extend the effective date from August
28, 1990, to March 1, 1991.

In anticipation of the August 28, 1990,
effective date, the Standards and
Labeling Division has granted temporary
label approvals under §§ 317.4(d) and
381.132(b) of the regulations. These
temporary approvals were granted for
labels which comply with current
regulations but which would not comply
with the regulations when the final rule
issued on March 1, 1990, is effective.
These temporary approvals are
automatically extended until March 1,
1991, the new effective date of the rule.

FSIS continues to encourage
manufacturers to voluntarily revise their
labels as soon as possible and provide
full disclosure of ingredients prior to the
effective date of the regulation when
disclosure will be mandatory.

Done at Washington, DC, on June 25, 1990.
Ronald J. Prucha,

Acting Administrator, Food Safety and
Inspection Service.

[FR Doc. 80-15023 Filed 8-27-90; 8:45 am)
BILLING CODE 3410-DM-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 90-NM-38-AD; Amendment 39~
6642)

Airworthiness Directives; Aerospatiale
Caravelle SE 210 Model lil and VIR
Serles Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Aerospatiale Caravelle
SE 210 Model III and VIR series
airplanes, which requires repetitive X-
ray inspections to detect cracks in the
wing spar box lower skin panels
between Ribs 42 and 43, followed by an
ultrasonic inspection to evaluate the
extent of damage, and repair, if
necessary. This amendment is prompted
by fatigue testing by the manufacturer
during which the wing spar box ruptured
between Ribs 42 and 43. This condition,
if not corrected, could result in reduced
structural integrity of the wings.

EFFECTIVE DATE: August 3, 1990.

ADDRESSES: The applicable service
information may be obtained from
Aerospatiale, 318 Route de Bayonne,
31060 Toulouse, Cedex 03, France. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or the Standardization
Branch, 9010 East Marginal Way South,
Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert J. Huhn, Standardization
Branch, ANM-113; telephone (206) 431-
1950. Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, C-88986, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive, applicable to all
Aerospatiale Caravelle SE 210 Model III
and VIR series airplanes, which would
require repetitive X-ray inspections to
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detect cracks in the wing spar box lower
skin panels between Ribs 42 and 43,
followed by an ultrasonic inspection to
evaluate the extent of damage, and
repair, if necessary, was published in
the Federal Register on April 10, 1990 (55
FR 13284).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the proposal.

Paragraph E. of the final rule has been
revised to specify the current procedure
for submitting requests for alternate
means of compliance.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described above. This change will
neither increase the burden on any
operator, nor increase the scope of the
rule.

It is estimated that 5 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 168 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$33,600.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities aimong the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 28, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

PART 39—{AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,

the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Aerospatiale (Formerly Sud-Service/Sud
Aviation)

Applies to all Caravelle SE 210 Model I
and VIR series airplanes, certificated in any
category. Compliance is required as
indicated, unless previously accomplished.

To identify and repair fatigue cracks in the
wing spar box, which could result in reduced
structural integrity of the wings, accomplish
the following:

A. Perform an initial X-ray inspection on
the left and right wing lower surface
stiffeners located at the ends of the internal
and external scalloped doublers between the
rear and center spars of Ribs 42 and 43
(defined in the service bulletin as the “critical
zone"), in accordance with Aerospatiale
Service Bulletin 57-87, dated July 31, 1986,
prior to the accumulation of 40,000 landings
or within 1,000 landings after the effective
date of this AD, whichever occurs later.

B. If no cracks are found as a result of the
X-ray inspection required by paragraph A.,
above, repeat the inspection at intervals not
te exceed 2,500 landings.

C. If cracks are suspected as a result of the
X-ray inspection required by paragraph A.,
above, evaluate the extent of the damage by
performing an ultrasonic inspection on the
left and right wing lower surface stiffeners
located at the ends of the internal and
external scalloped doublers at the rear spar
of Rib 43 (defined in the service bulletin as
the “critical zone"), in accordance with
Aerospatiale Service Bulletin 57-67, dated
July 31, 1986,

1. If no cracks are found, repeat the X-ray
inspection at intervals not to exceed 2,500
landings.

2. If cracks are found, accomplish the
requirements of paragraph D., below.

D. If cracks are found, prior to further
flight, perform an X-ray inspection of the
expanded area to include splices at Ribs 45,
47, 50, and 51 (defined in the service bulletin
as Zones B, C, D, E, F, and G), and the lower
surface stiffeners between the front and
center spars and between Ribs 42 and 43
(defined in the service bulletin as Zone A), in
accordance with Aerospatiale Service
Bulletin 57-67, dated July 31, 1988. Repair
cracks prior to further flight, as follows:

1. If the cracks found are less than 8 mm in
length, repair in accordance with
Aerospatiale Service Bulletin 57-67, dated
July 31, 1986. Repeat the X-ray inspection
required by paragraph A., above, at intervals
not to exceed 2,500 landings.

2. If the cracks found are equal to or greater
than 8 mm in length, repair in @ manner
approved by the Manager, Standardization

Branch, ANM-113, FAA, Northwest Mountain
Region. Repeat the X-ray inspection required
by paragraph A., above, at intervals
approved by the Manager, Standardization
Branch, ANM-113, FAA, Northwest Mountain
Region.

3. If no cracks are found, repeat the X-ray
inspection required by paragraph A., above,
at intervals not to exceed 5,000 landings.

E. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Standardization
Branch, ANM-113, and a copy sent to the
cognizant FAA Principal Maintenance
Inspector (PMI). The PMI will then forward
comments or concurrence to the Manager,
Standardization Branch, ANM-113.

F. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate girplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse, Cedex 03,
France.

These documents may be examined at
the FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or the Standardization
Branch, 9010 East Marginal Way South,
Seattle, Washington.

This amendment becomes effective
August 3, 1990.

Issued in Seattle, Washington, on June 18,
1990.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 80-15052 Filed 6-27-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 89-CE-09-AD; Amendment 39-
6639]

Airworthiness Directives; Beech 200
and 300 Serles Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, request for
comments.

SUMMARY: This amendment amends
Airworthiness Directive (AD) 89-19-04,
applicable to certain Beech 200 and 300
series airplanes, which currently
requires repetitive inspections and
repair, as required, of wing fuel bay
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upper skin panels manufactured with an
aluminum honeycomb core. This
amendment will exclude those skin -
panels which have incorporated, either
by manufacture or modification, the
new, improved Nomex honeycomb core.
Also, certain military versions of the 200
Series are removed from the effectivity
for civil registered airplanes. These
actions, while still insuring the
structural integrity of affected airplanes,
provide for the correct applicability of
the AD as well as a means whereby the
repetitive inspections may be
terminated with the appropriate airplane
modifications.

DATES: Effective: July 8, 1990. Comments
for inclusion in the Rules Docket must
be received on or before August 13, 1990.
Compliance: As prescribed in the body
of the AD.

ADDRESSES: Beech Service Bulletin No,
2040, Revision IlI, dated April 1990, and
Beech Service Instructions No. C-12~
0094, Revision III, dated April 1990,
applicable to this AD, may be obtained
from the Beech Aircraft Corporation,
Commercial Services, Department 52,
P.O. Box 85, Wichita, Kansas 67201~
0085; Telephene [316) 681~7111. This
information may be examined at the
Rules Docket at the address below. Send
comments on the AD in triplicate to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 88-CE-09-AD, Room
1558, 801 E. 12th Street, Kansas City,
Missouri 64106. Comments may be
inspected at this location between 8 a.m.
and 4 p.m., Monday through Friday,
holidays excepted.

FOR FURTHER INFORMATION CONTACT:
Don Campbell, Aerospace Engineer,
Airframe Branch, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; Telephone (316)
946-4409.

SUPPLEMENTARY INFORMATION: AD 89~
19-04, Amendment No. 39-6316 (54 FR
36282), requires repetitive inspections of
the wing fuel bay upper skin panels for
debonding, and repair or replacement as
necessary on certain Beech 200 and 300
series airplanes. If no debonding is
detected, the AD requires sealing of all
blind rivets by Beech Kit No. 101-4048—
1S, and continuing inspections. If
debonding is detected, the AD requires
either replacement or repair of the
panel, followed by continued
replacements do not provide an ending
action to the inspections because the
panels involved utilize aluminum
honeycomb core, which is susceptible to
corrosion and leads to debonding. Beech
has developed an approved skin panel

design based on a Nomex honeycomb
core, which resists corrosive attack by
water. The improved design is being
installed on currently manufactured
airplanes, and is provided as a partial
panel repair by Beech Kit Nos. 101~
4045-3S (LH) and 101-4045-4S (RH) in
Service Bulletin 2040, Revision III, dated
April 1990. The FAA has determined
that the installation of these improved
skin panels and repair kits is a proper
terminating action for the repetitive
inspections, currently required by AD
89-19-04.

In addition, temporary Repair
Procedure No. SRV.001, which was
described in Revision II to the service
bulletin, is also presented in Figure 1 of
Revision I to the service bulletin.
However, it is no longer identified as
SRV.001. This repair method is specified
for use for up to one year from the time
of modification in cases where
immediate panel replacement is not
feasible or desirable. However, a panel
which has been previously rebonded
using Kit No. 101-4032-1S or —-3S may
not be repaired again using the
temporary repair method because these
rebonding kits are no longer available,
but some rebonded panels remain in
service.

The following replacement or repair
panels, which are based on aluminum
honeycomb core, are no longer available
and are being excluded from the revised
AD:

Description Number Wing
¢ SRR A 101-4045-1S | Left
Repair Procedure ...... SRV.002 | Left.
Repair Procedure ..... SRV.018 | Right.
Complete Panel......] 101-120108-603 | Left.
Complete Panel......{ 101-120108-804 | Right.

Since the condition described herein
provides a terminating action to the
currently required repetitive inspections
that will insure the structural integrity of
the affected airplanes, AD 89-19-04 is
being amended to eliminate replacement
and repair panels based on aluminum
honeycomb core and introduce
improved panels based on Nomex
honeycomb core. The applicability of
the AD is being amended to exclude
airplanes which were manufactured
with these improved panels. In addition,
the Models A200, A200C and A200CT
have been removed from the
applicability of the AD because these
are covered by Military Service
Instructions C-12-0094, Rev. III, dated
April 1890, and none of these airplanes
are ever expected to be civil registered.

Some minor editorial changes have
been made which have no effect on the
intent of the AD. The Beech Service

Bulletin reference is changed to No.
2040, Revision 111, dated April 1990. This
revision to the AD will have a relieving
effect on the total cost to the public,
because it excludes from compliance
those airplanes which have installed, at
manufacture or by modification, the
improved skin panels. Therefore, the
economic impact is negligible.

Although this action is in the form of a
final rule which involves requirements
affecting immediate flight safety and,
thus, was not preceded by notice and
public procedure, comments are invited
on this rule. Interested persons are
invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket number and be
submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered and
this rule may be amended in light of the
comments received. Comments that
provide a factual basis supporting the
views and suggestions presented are
particularly helpful in evaluating the
effectiveness of the AD and determining
whether additional rulemaking is
needed. Comments are specifically
invited on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket at the address given
above. A report summarizing each FAA-
public contact concerned with the
substance of this AD, will be filed in the
Rules Docket.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Execuative Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

This amendment provides a procedure
by which the safety of the subject
airplanes would be enhanced by an
improvement in structural integrity and
a consequent relief from repetitive
inspections. Accordingly, the FAA has
determined that notice thereof would be
contrary to the public interest under
section 553(b)(3)(B) of the
Administrative Procedure Act (APA), in
that it would delay the availability of
this relief. Further, because this
amendment relieves a restriction, this
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amendment may be made effective in
less than 30 days, pursuant to section
553(d)(1) of the APA.

If it is determined that this regulation
otherwise would be significant under
DOT Regulatory Policies and
Procedures, a final regulatory evaluation
will be prepared and placed in the Rules
Docket (otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket. :

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR 39.13) as follows:

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
revising and reissuing AD 89-19-04,
Amendment 39-6316 to read as follows:

Beech: Applies to Models 200 and B200
(Serials BB-2 through BB-1362); 200C and
B200C (Serials BL-1 through BL-135);
200CT and B200CT (Serials BN-1 through
BN-4); 200T and B200T (Serials BT-1
through BT-33); and 300 (Serials FA-2
through FA-206 and FF-1 through FF-19)
airplanes equipped with wing fuel bay
upper skin panels made with bonded
(aluminum honeycomb sandwich)

construction, certificated in any category.

Compliance: Required as indicated after
the effective date of this AD, unless already
accomplished per AD 89-19-04. To assure the
continued structural integrity of the wing fuel
bay upper skin panels, accomplish the
following:

(a) Within the next 30 days after the
effective date of this AD, check the airplane
records or inspect the wing fuel bay upper
skin panels (hereafter called “skin panels”)
for possible bonded (honeycomb sandwich)
construction. Airplanes with serial numbers
BB-2 through BB-613, BT-1 through BT-17,
BT-19 and BL~1 through BL-8 were
manufactured with a skin-and-stringer
construction and are not affected by this AD
unless bonded wing fuel bay upper skin
panels were installed after manufacture. If
the airplane has bonded skin panels,
accomplish the following in accordance with
Beech Service Bulletin No. 2040, Revision III,
dated April 1990 (for civil registered
airplanes), or Beech Service Instructions No.
C-12-0094, Revision 111, dated April 1990 (for
military airplanes), as applicable:

(1) If the skin panels are bonded and have
blind rivets as shown in the shaded portions

of Figure 2 in the service bulletin, inspect the
skin panels for debonding within the next 150
hours time-in-service (TIS) or 6 calendar
months, whichever occurs first.

(i) If the skin panel has been previously
repaired, per Beech Kit No. 101—4032-1S or
101-4032-3S,

{A) and there is debonding, prior to further
flight install an approved partial replacement
panel per paragraph (a)(3) of this AD.

(B) and there is no debonding, prior to
further flight reseal the blind rivets per
instructions in Beech Kit 101-4048-1S and
reinspect the skin panel for debonding within
6 calendar months, again within another 12
calendar months, and at 18 calendar months
or 800 hour TIS intervals thereafter,
whichever occurs first.

(ii) If the skin panel has not been
previously repaired,

(A) and there is debonding, either:

(1) prior to further flight install an approved
partial replacement panel per Paragraph
(a)(3) of this AD, or

(2) prior to further flight install & temporary
repair per Figure 1 of Beech Service Bulletin
No. 2040, Revision III, dated April 1990, which
can be used for no longer than 12 calendar
months from the time of repair, at which time
install an approved partial replacement panel
per Paragraph (a)(3) of this AD.

(B) and there is no debonding, prior to
further flight reseal the blind rivets per
instructions in Beech Kit No. 101-4048-1S and
reinspect the skin panel for debonding within
6 calendar months, again within another 12
calendar months, and at 18 calendar months
or 600 hour TIS intervals thereafter,
whichever occurs first.

(2) If the skin panels are bonded and do not
have blind rivets as shown in the shaded
portion of Figure 2 in the service bulletin,
inspect the skin panels for debonding within

the next 800 hours TIS or 18 calendar months,”

whichever occurs first.

Note 1: The following airplanes were
manufactured with bonded skin panels
without rivets: Models B200 (above Serial
Number BB-1238), B200C (above Serial
Numbers BL-127), B200CT (above Serial
Numbers BN-4), B200T (above Serial
Numbers BT-30), 300 (above Serial Numbers
FA-81 and all FF-serial numbers).

(i) If there is debonding, either:

(A) prior to further flight install an
approved partial replacement panel per
Paragraph (a)(3) of this AD, or

(B) prior to further flight install a temporary
repair per Figure 1 of Beech Service Bulletin
No. 2040, Revision III, dated April 1990, which
can be used for no longer than 12 calendar
months from the time of repair, at which time
install an approved partial replacement panel
per Paragraph (a)(3) of this AD.

(ii) If there is no debonding, reinspect for
debonding at 18 calendar month intervals
thereafter.

(3) Approved partial replacement skin
panels are defined by Kit Nos. 101-4045-3S
(LH) and 101-4045-4S (RH). Compliance with
this AD is no longer required for any skin
panel modified by one of these kits.

Note 2: These panels are bonded with
Nomex honeycomb core and do not have
rivets.

(b) Airplanes may be flown in accordance
with FAR 21.197 to a location where the AD
may be accomplished.

(c)An alternate method of compliance or
adjustment of the initial or repetitive
compliance times which provides an
equivalent level of safety may be approved
by the Manager, Wichita Aircraft
Certification Office, 1801 Airport Road, Room
100, Mid-Continent Airport, Wichita, Kansas
67209.

Note 3: The request should be forwarded
through an FAA Maintenance Inspector, who
may add comments and send it to the
Manager, Wichita Aircraft Certification
Office, at the above address.

All persons affected by this directive
may obtain copies of the documents
referred to herein upon request to the
Beech Aircraft Corporation, Commercial
Service, Department 52, Wichita, Kansas
67201-0085; or may examine these
documents at the FAA, Office of the
Assistant Chief Counsel, Room 1558, 601
E. 12th Street, Kansas City, Missouri
64106.

This amendment amends AD 89-19-
04, Amendment 39-8316, which
superseded AD 87-15-05R1, Amendment
39-5847. This amendment becomes
effective on July 9, 1990. Issued in
Kansas City, Missouri, on June 11, 1990.
Barry D. Clements,

Manager, Small Airplaine Directorate,
Aircraft Certification Service.

[FR Doc. 90-15051 Filed 6-27-80; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 82-NM-202-AD; Amendment
39-6€43]

Alrworthiness Directives; Boeing
Model 737-300 and -400 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 737-
300 and —400 series airplanes, which
currently requires the inspection of the
left and right outboard flap inboard
track forward support fitting attach
bolts and the replacement of all titanium
bolts with steel parts. This amendment
requires the inspection of the associated
nuts and replacement, if necessary, with
the proper steel nuts. This amendment is
prompted by a report that titanium bolts
with aluminum nuts instead of steel
bolts and nuts may have been used to
attach the outboard flap inboard track
forward support fitting to the wing
structure. This condition, if not



26426

Federal Register /| Vol. 55, No. 125 / Thursday, June 28, 1990 / Rules and Regulations

corrected, could result in separation of
the outboard flap from the airpiane,
which could adversely affect
controllability.

EFFECTIVE DATE: August 8, 1990.

ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Thomas Rodriguez, Airframe
Branch, ANM-120S; telephone [206) 431-
1928. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-889686, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations by superseding
Telegraphic AD T89-18-51, issued
August 25, 1989, applicable to Boeing
Model 737-300 and 737400 series
airplanes, to require an inspection of the
bolts and nuts, and replacement, if
necessary, with the proper steel parts,
was published in the Federal Register on
November 3, 1989 [54 FR 46401).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The manufacturer commented that
there are substitute bolts, other than the
specific part numbered bolt called out in
Telegraphic AD T89-18-51, that can also
be used to comply with the AD. The
FAA concurs and this point in the final
rule has been clarified accordingly.

The manufacturer also commented
that, since the outboard flap inboard
track forward support fitting attachment
nuts do not have an identifying part
number, purely visual inspection is
sufficient to determine the nut type.
However, since such an inspection
would require removal of the sealant
capping the nut, with the corresponding
risk of damage to the surrounding
structure, the commenter suggested that
operators may prefer to carry out a non-
Destructive Test (NDT) inspection of the
nut as an optional procedure. The FAA
concurs and the final rule has been
revised accordingly.

The Air Transport Association (ATA)
of America commented on behalf of its
members. One member operator
requested that the compliance time be
extended because accomplishment of
the proposed requirements on its fleet

will require more manhours than what
was specified in the economic impact
analysis in the preamble to the Notice.
The FAA does not concur. The
breakdown of manhour requirements as’
specified in the proposal is the best
estimate to date, based on fleet

i , and is used to determine the
total cost impact of the AD on the U.S,
operators. The compliance time
determined by the FAA is not based on
any individual operators’ scheduling
convenience, but on the safety impact to
the flying public.

This same member also stated that, at
the conclusion of the bolt inspection (as
required by AD T89-18-51), the
possibility of finding an aluminum nut
on any of the existing steel bolts would
be remote; hence, an extended
compliance time would be justified. The
FAA does not concur. Immediate
inspection of the nuts was not required
by AD T89-18-51 because the possibility
of finding an aluminum nut on a steel
bolt was sufficiently remote and the
proposed compliance time for inspection
of the nut was sufficiently long so that
notice and public comment were not
impracticable. However, because such a
combination could exist, and due to the
severity of the consequences, the
proposed compliance time is considered
warranted and justified.

Another commenter stated that the
required inspections were labor-
intensive and time-consuming due to
tank sealant cure times; therefore,
adjustments should be made to extend

~the compliance times. The FAA does not
concur. Since the final rule has been
revised to add the NDT inspection
option as a method of compliance, time-
consuming tank sealant cure times can
be avoided.

Since the issuance of the NPRM, the
FAA has reviewed and approved Boeing
Alert Service Bulletin 737-57A1202,
Revision 1, dated April 26, 1990, which
specifies acceptable optional bolts that
may be installed and procedures to
inspect for steel attach nuts using eddy
current techniques. The AD has been
revised to include Revision 1 as
additional service information which
may be used in complying with this AD.
Revisicn 1 also includes eight additional
airplanes on which the nuts were not
inspected before the airplanes left the
factory. The FAA intends to propose
further rulemaking action to include
these eight airplanes in the applicability
of this AD.

Paragraph E. of the final rule has been
revised to specify the current procedure
for submitting requests for approval of
an alternate means of compliance.

After careful review of the available
data, including the comments noted

above, the FAA has determined that air
safety and the public interest require the
adoption of the rule, with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden on
any operator nor increase the scope of
the AD.

There are approximately 763 Model
737-300 and 737-400 series airplanes of
the affected design in the worldwide
fleet. It is estimated that 350 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 57
manhours per airplane to accomplish the
required actions, and that the average
labor cost will be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $798,000.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, 1
certify that this action (1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) wiil
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment
PART 39—[AMENDED)

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for part 39
continues to read as follows:

Authority: 48 U.S.C. 1354(a), 1421, and 1423;
49 U.S.C. 108(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
superseding Telegraphic AD T89-18-51,
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issued August 25, 1989, with the
following new airworthiness directive:

Boeing: Applies to Model 737-300 and 400
series airplanes, line numbers 1001
through 1762, certificated in any
category. Compliance required as
indicated, unless previously
accomplished.

To prevent separation of the outboard flap
from the airplane, accomplish the following:

A. Within the next 30 days after August 25,
1989 (the issuance date of Telegraphic AD
T89-18-51), inspect the bolts used to secure
the track forward support fitting of the
inboard tracks to determine the bolt head
designation.

B. If a belt other than A286 CRES steel,
Boeing part number BACB30LES, BACB30LE?,
BACB30US8, BACB30US?, is installed,
replace it with a proper bolt and nut prior to
next flight, in accordance with Boeing Alert
Service Bulletin 737-57A1202, dated August
24, 1989, or Revision 1, dated April 26, 1990,

C. Within the next 1,500 cycles or 8 months
after the effective date of this amendment,
whichever occurs first, visually or eddy
current inspect the nuts used to secure track
forward support fitting of the inboard track to
determine nut material, in accordance with
Boeing Alert Service Bulletin 737-57A1202,
dated August 24, 1989, or Revision 1, dated
April 28, 1990, as appropriate.

Note: Inspection of the nuts must be
accomplished even if the part numbers of the
boits were previously determined to be
correct.

D. If a nut other than A288 CRES steel,
Boeing part number BACN10HR, is installed,
replace it with a proper nut, prior to further
flight, in accordance with Boeing Alert
Service Bulletin 737-57A1202, dated August
24, 1989, or Revision 1, dated April 26, 1990.

E. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office {ACO),
FAA, Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Seattle ACO, and a
copy sent to the cognizant FAA Principal
Maintenance Inspector (PMI). The PMI will
then forward comments or concurrence to the
Seattle ACO.

F. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial '
Airplanes, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17900 Pacific
Highway South, Seattle, Washington, or
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

This amendment supersedes
Telegraphic AD T89-18-51, issued
August 25, 1989.

This amendment becomes effective August
6, 1990,

Issued in Seattle, Washington, on June 19,
1980,

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 90-15053 Filed 6-27-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 20-NM-13-AD; Amdt. 39-6644)

Airworthiness Directives; Boeing
Model 737-300 and -400 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTioN: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Boeing Model 737-300 and
737400 series airplanes, which requires
replacement of the rudder trim control
knob and modification to the cockpit
center console to raise the rear guard
rail. This amendment is prompted by
several reports of inadvertent rudder
trim actuation. This condition, if not
corrected, could lead to a takeoff with
an improperly trimmed rudder, which
would unacceptably increase the level
of pilot effort required to maintain the
correct heading during takeoff, and may
result in a rejected takeoff.

EFFECTIVE DATE: August 6, 1990.

FOR FURTHER INFORMATION CONTACT:
Mr. Mark J. Perini, Systems and
Equipment Branch, ANM-130S;
telephone (206) 431-1944. Mailing
address: FAA, Northwest Mountain
Region, Transport Airplane Directorate,
17900 Pacific Highway South, C-68968,
Seattle, Washington 98188.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, which requires
replacement of the rudder trim contrel
knob and modification of the cockpit
center console to raise the rear guard
rail, was published in the Federal
Register on February 16, 1990 (55 FR
5621).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the five
comments received.

The Air Transport Association (ATA)
of America provided comments from
several of its member operators who
expressed concern that the proposed
compliance time of 8 months is
insufficient. ATA proposed a
compliance time of 18 months based on
retrofit kit availability in the fourth
quarter of 1890. However, the Boeing
Commercial Airplane Group {BCAG)
proposed a 10-month compliance time
based on its “best effort” retrofit kit
availability schedule beginning in July of
1990. The FAA has reviewed the
manufacturer’s schedule in conjunction
with the data provided by ATA and, as
a result, has determined that the
compliance time may be extended from
6 months to 12 months, without undue
degradation of safety. The final rule has
been revised accordingly.

BCAG and ATA questioned the
addressed unsafe condition, and
commented that there is no reduction in
takeoff “controllability” with an
improperly trimmed rudder. The amount
of rudder pedal force reguired to
achieve full rudder in opposition to full
rudder trim is only slightly increased
over normal pedal forces. The FAA
concurs with their clarification, and has
revised the unsafe condition addressed
by this AD action. Nevertheless, the
FAA has determined that en unsafe
condition exists because the increased
pedal forces may result in unnecessary
rejected takeoffs.

The Air Line Pilots Association
(ALPA) and the National Transportation
Safety Board (NTSB) commented that
they support the proposed AD. They
also indicated support for additional
AD's which they believe should be
issued for “binding” rudder trim
switches and “'sticky” rudder trim
indicators on these and other airplane
models. The FAA is currenlty working
with BCAG concerning these cther
reported rudder trim system
deficiencies, and may congider further
rulemaking to address these items.
Rulemaking action is currently
underway to add the Model 737-500 to
the applicability of this AD; this model
had not been certificated at the time the
NPRM for this action was issued.

ALPA commented that a rudder “trim-
in-motion" alert be required to address
the issue of inadvertent trim. Also,
ALPA suggested that the rudder trim
position be monitored by the airplane's
takeoff warning system. The FAA
disagrees. With full rudder trim, a safe
takeoff can still be accomplished, and
this has been demonstrated to the FAA.

One operator, Royal Dutch Airlines,
commented that the rudder trim control
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knob on its Model 737 airplanes is
lccated in the center console, which is
different from the usual aft location on
the center console. As a result, this
commenter felt that raising the center
console rear guard rail is not necessary
for its airplanes. The FAA agrees. The
final rule has been revised to require
modification of the conscle rear guard
rail only on airplanes with the aft
located rudder trim control knob.

After careful review of the available
data, including the comments noted, the
FAA has determined that air safety and
the public interest require adoption of
the rule with the changes previously
described. The FAA has determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

There are approximately 670 Model
737-300 and 737-400 series airplanes of
the affected design in the worldwide
fleet. It is estimated that 378 airplanes of
U.S. registry will be affected by this AD,
that it will take an average of 10.5
manhours per airplane to accomplish the
required actions, and that the average
labor cost will be $40 per manhour. It is
estimated that modification parts will
cost $400 per airplane. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$309,960.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this regulation will not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

PART 39—[AMENDED]
Accordingly, pursuant to the authority

delegated tc me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for part 39
continues to read follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised Pub. L. 87449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Applies to all Model 737-300 and
737-400 series airplanes, certification in
any category. Compliance required
within the next 12 months after the
effective date of this AD, unless
previously accomplished.

To prevent inadvertent rudder trim
resulting in unacceptably increasing the level
of pilot effort required to maintain the correct
heading during takeoff, which may resultin a
rejected takeoff, accomplish the following:

A. Replace the rudder trim control knob
with & smooth rounded fluted knob approved
by the Manager, Seattle Aircraft Certification
Office, FAA, Transport Airplane Directorate.

B. If the rudder trim control knob is located
near the rear of the cockpit center console,
add a guard rail with a height of
approximately 1.5 inches to the rear of the
cockpit center console if no rail is currently
installed, or, if a rail is currently installed,
raise the cockpit center console rear rail to a
height of approximately 1.5 inches, in
accordance with procedures approved by the
Manager, Seattle Aircraft Certification Office,
FAA, Transport Airplane Directorate.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seatile Aircraft Certification Office (ACO),
FAA, Northwest Mountain Region.

Note: The request should be submitted
directly to the Manager, Seattle ACO, and a
copy sent to the cognizant FAA Principal
Maintenance Inspector (PMI). The PMI will
then forward comments or concurrence to the
Seattle ACO.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

This amendment becomes effective
August 6, 1990.

Issued in Seattle, Washington, on June 19,
1990.

Leroy A. Keith,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 80-15054 Filed 6-27-90; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Futures and Options
Transactions; Singapore International
Monetary Exchange Limited

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

summMARY: The Commodity Futures
Trading Commission (“Commission”) is
authorizing option contracts on the
Three-Month Euroyen Interest Rate
futures contract traded on the Singapore
International Monetary Exchange
Limited (“SIMEX") to be offered or sold
to persons located in the United States.
This Order is issued pursuant to: (1)
Commission rule 30.3(a), 52 FR 28980,
28998 (August 5, 1987), which makes it
unlawful for any person to engage in the
offer or sale of a foreign option product
until the Commission, by order,
authorizes such foreign option to be
offered or sold in the United States; and
(2) the Commission's Order issued on
July 20, 1988, 53 FR 28826 (July 29, 1988),
authorizing certain option products
traded on SIMEX to be offered or sold in
the United States.

EFFECTIVE DATE: July 30, 1990.

FOR FURTHER INFORMATION CONTACT:
David A. Naatz, Esq., Division of
Trading and Markets, Commodity
Futures Trading Commission, 2033 K
Street NW., Washington, DC 20581.
Telephone: (202) 254-8955.

SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Order:

Order Under Commission Rule 30.3{a)
Permitting Option Contracts on the
Three-Month Euroyen Interest Rate
Futures Contract Traded on the
Singapore International Monetary
Exchange Limited to be Offered or
Sold in the Uniied States Thirty
Days after Publication of this
Notice in the Federal Register.

By Order issued on July 20, 1988
(“Initial Order”), the Commission
authorized, pursuant to Commission rule
30.3(a),* certain option products traded
on the Singapore International Monetary
Exchange Limited (“SIMEX") to be
offered or sold in the United States, 53
FR 28826 (July 29, 1988). Among other

! Commission rule 30.3(a), 52 FR 28380, 28996
(August 5, 1987), makes it unlawful for any person to
engage in the offer or sale of a foreign option
product until the Commission, by order, suthorizes
such foreign option to be offered or sold in the
United States.
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::lt:nditions. the Initial Order specified
at:

Except as otherwise permitted under the
Commodity Exchange Act and regulations
thereunder, * * * no offer or sale of any
SIMEX option product in the United States
shall be made until thirty days after
publication in the Federal Register of notice
specifying the particular option{s) to be
offered or sold pursuant to this Order. * * *.

By letter dated June 5, 1990, SIMEX
represented that it would be introducing
an option contract based on the Three-
Month Euroyen Interest Rate futures
contract. SIMEX has requested that the
Commission supplement its Initial Order
authorizing options on Eurodollar
futures, Japanese Yen futures and
Deutschemark futures by also
authorizing SIMEX's option contract on
the Three-Month Euroyen Interest Rate
futures contract to be offered or sold to
persons in the United States. Upon due
consideration, and for the reasons
previously discussed in the Initial Order,
the Commission believes that such
authorization should be granted.

Accordingly, pursuant to Commission
rule 30.3{a) and the Commission’s Initial
Order issued on July 20, 1988, and
subject to the terms and conditions
specified therein, the Commission
hereby authorized SIMEX's option
contract on the Three-Month Euroyen
Interest Rate futures contract to be
offered or sold to persons located in the
United States thirty days after
publication of this Order in the Federal
Register.

Contract Specifications

Options on the Three-Month Euroyen
Interest Rate Futures Contract

Ticker Symbol: Calls: CEY. Puts: PEY.

Contract Months: March, June,
September, and December. Contracts
listed on a one-year cycle.

Trading Hours: Singapore 8 a.m. to §
p.m. {Same as Euroyen Futures).

Minimum Price Fluctuation: 0.01 SIMEX

Index point or a value of ¥ 2,500 per

tick except that trades may occur at a

price of ¥100 if such trades result

in the liquidation of positions for both

parties to the trade.

Strike Price:

Stated in terms of the SIMEX Index
for the Euroyen futures contract at
intervals of 0.25.

At the commencement of trading in a
contract month, the Exchange shall
list put and call options at the
exercise price that is nearest the
previous day's settlement price of
the underlying futures contract. In

addition, all eligible exercise prices
in a range of 0.75 SIMEX Index
points above and below the

exercise price that is nearest that
futux:eo prices shall be listed for

trading.

Thereafter, the Exchange shall add for
trading all eligible exercise prices in
a range of 0.75 SIMEX Index points
above and 0.75 SIMEX Index points
below the exercise price nearest the
previous day's settlement price. No
new options shall be listed,
however, if less than 10 calendar
days remain to the termination of
trading.

Daily Price Limit: None.

Last Trading Day: Trading shall
terminate at 10 a.m. (11: a.m. Tokyo
time) on the 2nd business day
immediately preceding the 3rd
Wednesday of the contract month.
(Same as Euroyen futures).

Exercise ure:

An option may be exercised by the
buyer on any business day that the
option is traded. To exercise an
option, the Clearing Member
representing the buyer shall present
an Option Exercise Notice to the
Clearing House by 7:30 p.m. on the
day of exercise.

An option that is in-the-money and
has not been liquidated or exercised
prior to the termination of trading
shall, in the absence of contrary
instructions delivered to the
Clearing House by 7:30 p.m. on the
last day of trading by the Clearing
Member representing the option
buyer, be exercised automatically.

Assignment Procedure:

Option Exercise Notices accepted by
the Clearing House shall be
assigned through a process of
random selection to Clearing
Members with open short positions
in the same series, A Clearing
Member to which an Option
Exercise Notice is assigned shall be
notified thereof as soon as
practicable after such notice is
assigned by the Clearing House, but
not later than 45 minutes before the
opening of trading in the underlying
futures contract on the following
business day.

The Clearing Member assigned an
Option Exercise Notice shall be
assigned a short position in the
underlying futures contract if a call
is exercised or a long position if a
put is exercised. The Clearing
Member representing the option
buyer shall be assigned a long
position in the underlying futures
contract if a call is exercised and a
short position if a put is exercised.

All such futures positions shall be
assigned at a price equal to the
exergcise price of the option and
ghall be marked to market on the

trading day following acceptance by
the Clearing House of the Option
Exercise Notice.

Position Limits:

No person shall own or control at any
time any options positions [after
offsetting any net outright futures
positions) that exceeds 1,000 futures
equivalent contracts net on the
same side of the market in all
contract months combined.

The futures equivalent of an option
contract is 1 time the previous
business day's SIMEX risk factor
for the option series. A long call
option, a short put option, and a
long underlying futures contract are
on the same side of the market;
similarly, a short call option, a long
put option, and a short underlying
futures contract are on the same
side of the market.

Higher position limits may be granted
for bonafide hedging transactions
upon written application to the
Exchange.

List of Subjects in 17 CFR Part 30

Commodity futures, Commodity
options, Foreign commodity options.

PART 30—FOREIGN FUTURES AND
FOREIGN OPTION TRANSACTIONS

Amendment of Appendix B

Accordingly, 17 CFR part 30 is
amended as set forth below:

1. The authority citation for part 30
continues to read as follows:

Authority: Secs. 2(a)(1)(A), 4. 4c, and 8a of
the Commodity Exchange Act, 7 U.S.C. 2,6,
8¢ and 12a (1982).

2. Appendix B to part 30 is amended
by adding the following entry
alphabetically:

APPENDIX B—OPTION CONTRACTS PER-
MITTED To Be OFFERED AND SOLD IN
THE UNITED STATES PURSUANT TO
30.3(a)

Exchange  Typeof contract '\ oo and
Singapore Option Contract
Intemational on Three 1990;
Monetary Month Euro- - ; G
Exchange yen Interest
Limited. Rate Futures
Contract.

Issued in Washington, DC, on June 22, 1890.
Lynn K. Gilbert,
Deputy Secretary of the Commission.
[FR Doc. 90-14943 Filed 8-27-90: 3:45 am]
BILLING CODE 8351-01-M
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RAILROAD RETIREMENT BOARD U.S.C. 231f(b)(5) and 362(b), chapter II, additive regulations to correct a

title 20 of the Code of Federal typographical error in the listing for
20 CFR Chapter Il Regulations is amended as follows: D&C Violet No. 2.

Organization, Functions, and Authority
Delegations: Research and
Employment Accounts Bureau
AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: The Railroad Retirement
Board (Board) amends 20 CFR chapter II
to remove the title “Bureau of
Compensation and Certification”
wherever it appears and to substitute in
its place the title “Bureau of Research
and Employment Accounts”, and to
remove the title “Director of
Compensation and Certification™
wherever it appears and to substitute in
its place the title “Director of Research
and Employment Accounts”. This action
is being taken as a result of a Board
reorganization which merged the former
Bureau of Compensation and
Certification with the Bureau of
Research and Analysis to form the
Bureau of Research and Employment
Accounts. The position of Director of
Compensation and Certification was
abolished. Additional nomenclature
changes are also made by this
regulation. The correction of these titles
is necessary to eliminate any confusion
which might arise if the obsolete titles
were left unchanged. :

EFFECTIVE DATE: This final rule is
effective June 28, 1990.

FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, Railroad Retirement
Board, 844 Rush Street, Chicago, Illinois
60611, (312) 7514513 (FTS 386-4513).
SUPPLEMENTARY INFORMATION: As the
result of a Board reorganization, the
Board's former Bureau of Compensation
and Certification was merged with the
Bureau of Research and Analysis with
the result that a new Bureau of Research
and Employment Accounts was formed
which will take over the duties
previously performed by the merged
bureaus. This rule simply effects
appropriate nomenclature changes to
reflect this reorganization. In addition,
this regulation removes the obsolete
titles in part 200 of the Board's
regulations and replaces them with the
correct titles.

The Board has determined that this is
not a major rule for purposes of
Executive Order 12291. Therefore no
regulatory impact analysis is required
by the Regulatory Flexibility Act (5
U.S.C. 801-611). For purposes of the
collection of information within the
meaning of the Paperwork Reduction
Act of 1980, this nomenclature change
will have no legal effect.

Under the authority provided in 45

PART 200—{AMENDED]

§200.2 [Amended]

1. Section 200.2(c) is amended by
removing the titles “Bureau of Data
Processing and Accounts" and “Director
of Data Processing and Accounts" and
by substituting therefor the titles
“Bureau of Research and Employment
Accounts” and "Director of Research
and Employment Accounts"
respectively.

PART 209—[AMENDED]
§209.12 [Amended]

2. Section 209.12(b) is amended by
removing “Bureau of Research, Division
of Labor Studies" and by substituting
therefor “Bureau of Research and
Employment Accounts".

CHAPTER II—[AMENDED]

3. The title “Bureau of Compensation
and Certification" is removed wherever
it appears and the title "Bureau of
Research and Employment Accounts’ is
substituted therefor.

4. The title “Director of Compensation
and Certification” (and "Director of the
Bureau of Compensation and
Certification") is removed wherever it
appears and the title “Director of
Research and Employment Accounts” is
substituted therefor.

Dated: June 20, 1990.

For the Board.

Beatrice Ezerski,

Secretary to the Board.

[FR Doc. 80-14899 Filed 8-27-90; 8:45 am]
BILLING CODE 7905-01-M

s —- - C—_—

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFRPart74

[Daocket No. 90N-0076)

Listing of Color Addititves Subject to
Certification; D&C Violet No. 2;
Techniczal Amendment; Confirmation
of Effective Date

AGENCY: Food and Drug Administration.

ACTION: Final rule; confirmation of
effective date.

suUMMARY: The Food and Drug
Administration (FDA) is confirming the
effective date of May 2, 1990, for the
final rule that amended the color

DATES: Effective date confirmed: May 2,
1990.

FOR FURTHER INFORMATION CONTACT:
Laura M. Tarantino, Center for Food
Safety and Applied Nutrition (HFF-330),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-472-
5740.

SUPPLEMENTARY INFORMATION: In the
Federal Register of April 2, 1990 (55 FR
12171), FDA amended 21 CFR 74.1602 by
correcting the spelling of the word
“polyglactin”.

FDA gave interested persons until
May 2, 1990, to file objections or
requests for a hearing. The agency
received no objections or requests for a
hearing on the final rule. Therefore, FDA
concludes that the final rule published in
the Federal Register of April 2, 1990,
should be confirmed.

List of Subjects in 21 CFR Part 74

Color additives, Cosmetics, Drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201, 401,
402, 403, 409, 501, 502, 505, 6801, 602, 701,
706 (21 U.S.C. 321, 341, 342, 343, 348, 351,
352, 355, 361, 3682, 371, 376)) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Director, Center for
Food Safety and Applied Nutrition (21
CFR 5.61), notice is given that no
objections or requests for a hearing
were filed in response to the April 2,
1990, final rule. Accordingly, the
amendments promulgated thereby
became effective May 2, 1990.

Dated: June 20, 1990.
Douglas L. Archer,

Acting Deputy Director, Center for Food
Safety and Applied Nutrition.

[FR Doc. 80-14975 Filed 6-27-90; 8:45 am)
BILLING CODE 4160-01-M

21 CFR Part 520

Oral Dosage Form New Animal Drugs
Not Subject to Certification;
Altrenogest Solution

AGENCY: Food and Drug Administration.
ACTION: Final rule.

sUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Roussel-UCLAF. The original NADA
provides for use of altrenogest solution
to suppress estrus in mares. The
supplemental NADA provides for: (1)
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Addition to the product's labeling of
contraindication statements advising
against use of the drug in mares having
a history of uterine inflammation, and
(2) deletion of the contraindication for
use in pregnant mares. The regulations
are also being amended to designate the
correct dosage.

EFFECTIVE DATE: June 28, 1990.

FOR FURTHER INFORMATION CONTACT:
Sandra K. Woods, Center for Veterinary
Medicine (HFV-114), Food and Drug
Administration, 5800 Fishers Lane,
Rockville, MD 20857, 301-443-3420.
SUPPLEMENTARY INFORMATION: Roussel-
UCLAF, Division Agro-Veterinaire, 163
Avenue Gambetta, 75020 Paris, France,
is the sponsor of NADA 131-310 which
provides for use of altrenogest solution
to suppress estrus in mares. The firm
has filed a supplemental NADA
providing for addition to the product's
labeling of contraindication statements
that advise against use of the drug in
mares having a previous or current
history of uterine inflammation. The
new statements are replacing the
existing one that warns against use of
the drug in pregnant mares (appears on
labeling but not in 21 CFR 520.48). The
supplement is approved and 21 CFR
520.48(c)(3) is amended to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

Section 520.48(c)(1) is amended to
correct an error in the existing dosage. It
is incorrectly designated as 1 milliliter
per 100 pounds body weight (0.05
milligram per kilogram body weight}." It
should be “1 milliliter per 110 pounds”
body weight (0.044 milligram per
kilogram body weight)." The section is
amended accordingly.

Approval of this supplement does not
qualify for a 3-year exclusivity period
because deletion of the contraindication
recommending against use in pregnant
mares does not expand the product's
conditions of use. Addition of the
contraindication against use in mares
with a history of uterine inflammation
does not qualify for exclusivity because
the agency has determined that public
policy requires that such warnings
should appear on all generic copies and
because in this case the sponsor did not
submit new clinical or field
investigations.

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug

Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 8 a.m.
to 4 p.m., Monday through Friday.

The agency has determined under 21
CFR 25.24(d)(1)(i) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—0ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Section 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.8.C. 360b).

2. Section 520.48 is amended in
paragraph (c)(1) by removing “100" and
“0.05" and replacing it with “110" and
“0.044", respectively, and in paragraph
(c)(3) by adding the following two
sentences after the second sentence to
read as follows:

§ 620.48 Altrenogest solution.
- - - . ®

(3)* * * The drug is contraindicated
for use in mares having a previous or
current history of uterine inflammation
(i.e., acute, subacute, or chronic
endometritis). Natural or synthetic
gestagen therapy may exacerbate
existing low-grade or smoldering uterine
inflammation into a fulminating uterine
infection in some instances. * * *

Dated: June 20, 1990.
Robert C. Livingston,
Acting Director, Office of New Animal Drug
Evaluation Center for Veterinary Medicine.
[FR Doc. 80-14976 Filed 8-27-00; 8:45 am]
BILLING CODE 4160-01-M

—_———

DEPARTMENT OF LABOR

Occupational Safety and Heaith
Administration

29 CFR Part 1810

Access to Employee Exposure and
Medical Records; Clarification

AGENCY: Occupational Safety and
Health Administration, Labor.

AcTiON: Final rule; clarification.

SUMMARY: This notice clarifies the
effectiveness of regulations at 28 CFR
1910.20(g), Access for Employee
Exposure and Medical Records, to
indicate that all recordkeeping
provisions had been approved by the
Office of Management and Budget prior
to December, 1988.

pATES: The information collection
requirements in 29 CFR 1910.20(g) were
approved by the Office of Management
and Budget and § 1910.20(g) was
effective on December 13, 1988.

FOR FURTHER INFORMATION CONTACT:
Mr. James F. Foster, Department of
Labor, OSHA Office of Public Affairs,
200 Constitution Ave., NW., room N3641,
Washington, DC 20210 (202-523-8151).

SUPPLEMENTARY INFORMATION: OSHA
published a final rule entitled Access to
Employee Exposure and Medical
Records (Access) on September 29, 1988
(53 FR 38140). That rule contained
recordkeeping requirements in
paragraphs (d), (e), (£)(2), (f)(8). ()(12),
(g) and (h) which, prior to their
becoming effective, had received
approval by the Office of Management
and Budget in accordance with The
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq. and 5 CFR part 1320.
Clearance and approval for all
paragraphs cited above in the Access
rule which contain recordkeeping
provisions was granted by OMB in
November, 1988 under OMB clearance
number 1218-0065. OSHA published
notice of OMB clearance on December
13, 1988 (53 FR 49981). The December 13,
1988 notice, however, inadvertantly
omitted citation to paragraph (g) as
having been cleared by OMB.

As a result of the error with respect to
paragraph (g) in the December 3, 1988
notice of OMB clearance, the Office of
the Federal Register assumed that
approval of paragraph (g) of 20 CFR
1910.20 had been excepted by OMB and,
therefore, was not yet in effect. This
assumption resulted in the Office of the
Federal Register including the following
note at the end of 29 CFR 1910.20 in the
July 1, 1989 revision to the CFR:

Effective Date Note: At 53 FR 38163, Sept.
29, 1988, 29 CFR 1910.20 was revised,
effective November 28, 1988, except for the
recordkeeping requirements in paragraphs
(d), (e). (H)(8), ((12). () and (h) which were to
become effective upon approval by the Office
of Management and Budget. Each of these
paragraphs, except paragraph (g), were
subsequently approved by the Office of
Management and Budget and became
effective December 13, 1988, (See 53 FR 49981,
December 13, 1988.) Paragraph (g) will
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become effective upon approval by the Office
of Management and Budget.

As discussed above, however,
paragraph (g) was not excepted from
clearance by OMB but was erroneously
omitted from mention in the December
13, 1988 notice of OMB approval. Thus,
this notice clarifies that 29 CFR
1910.20(g) was included in the OMB
approval and is in effect.

Signed at Washington, DC, this 20th day of
June 1990,
Gerard F. Scannell,
Assistant Secretary of Labor.
[FR Doc. 80-14895 Filed 6-27-90; 8:45 am)
BILLING CODE 4510-26-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2618

Allocation of Assets in Non-
Multiemployer Plans

AGENCY: Pension Benefit Cuaranty
Corporation.

ACTION: Final rule; revision of authority
citation.

SumMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulation on Allocation of Assets in
Non-Multiemployer Plans, 28 CFR part
2618, by revising the authority citation to
reflect current statutory provisions.

EFFECTIVE DATE: June 28, 1990.

FCR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Senior Counsel, Office
of the General Counsel (Code 22500),
Pension Benefit Guaranty Corporation,
2020 K Street NW., Washington, DC
20008; telephone 202-778-8824 (202-778~
8059 for TTY and TDD). These are not
toll-free numbers.

SUPPLEMENTARY INFORMATION: This
final rule amends the Pension Benefit
Guaranty Corporation’s regulation on
Allocation of Assets in Non-
Multiemployer Plans, 29 CFR part 2618,
by revising the authority citation to
reflect current statutory provisions, and
by removing the separate authority
citation for subpart C of part 2618.
These amendments serve only to
reflect properly the statutory authority
for part 2618, and thus impose no new
requirements on, nor require any action
by, the public. Therefore, the PBGC
finds that notice of and public comment
on these amendments is unnecessary.
For these same reasons, the PBGC finds
that good cause exists for making these
amendments effective immediately.

E.O. 12291 and Regulatory Flexibility
Act

The PBGC has determined that these
amendments do not constitute a “major
rule” within the meaning of Executive
Order 12291, because they will not have
an annual effect on the economy of $100
million or more; nor create a major
increase in costs or prices for
consumers, individual industries, or
geographic regions, nor have significant
adverse effects on competition,
employment, investment, innovation or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Because no general notice of proposed
rulemaking is required for these
amendments, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
801(2).

PART 2618—ALLOCATION OF ASSETS
IN NON-MULTIEMPLOYER PLANS

In consideration of the foregoing, part
2618 of chapter XXVI of title 29, Code of
Federal Regulations, is hereby amended
as follows:

1. The authority citation for part 2618
is revised to read as follows:

Authority: 29 U.8.C. 1302(b)(3), 1344 (1968).

2. The authority citation for subpart C
of part 2618 is removed.

Issued in Washington, DC, this 25th day of
June, 1690.
James B. Lockhart III,
Executive Director, Pension Benefil Guaranty
Corporation.
{FR Doc. 90-15050 Filed 6-27-90; 8:45 am]
BILLING CODE 7708-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD 05-90-31]

Special Local Regulations for Marine
Events; 4th of July Festival Fireworks
Display; Patuxent River, Solomons
Isiand, MD

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: Special local regulations are
being adopted for the 4th of July Festival
Fireworks Display. The fireworks will
be launched from the shore
approximately 300 yards southeast from
the Thomas Johnson Memorial (State
Route 4) Highway Bridge, Solomons
Island, Maryland with the shells
bursting over the Patuxent River. These

regulations are necessary to control
spectator craft and to provide for the
safety of life and property on navigable
waters during the event.

EFFECTIVE DATE: These regulations are
effective from 5 p.m. to 11 p.m., July 3,
1990. If inclement weather causes the
postponement of the event, the
regulations are effective from 5 p.m. to
11 pm., July 7, 1990.

FOR FURTHER INFORMATION CONTACT:
Mr. Stephen L. Phillips, Chief, Boating
Affairs Branch, Boating Safety Division,
Fifth Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704-5004,
(804) 398-6204.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice of
proposed rulemaking has not been
published for these regulations and good
cause exists for making them effective in
less than 30 days from the date of
publication. Adherence to normal
rulemaking procedures would not have
been possible. Specifically, the
sponsor’s application to hold the event
was not received until June 5, 1990,
leaving insufficient time to publish a
notice of proposed rulemaking in
advance of the event.

Drafting Information

The drafters of this notice are QM1
Kevin R. Connors, project officer,
Boating Affairs Branch, Fifth Coast
Guard District, and Captain Michael K.
Cain, project attorney, Fifth Coast
Guard District Legal Staff.

Discussion of Regulations

The Solomons Business Association
submitted an application dated May 22,
1990 to hold a fireworks display on July
3, 1990 as part of the 4th of July Pestival.
The fireworks will be launched from the
shore approximately 300 yards
southeast from the Thomas Johnson
Memorial (State Route 4) Highway
Bridge, Solomons Island, Maryland with
the shells bursting over the Patuxent
River. These regulations are necessary
to control spectator craft and to provide
for the safety of life and property on
navigable waters during the event. The
main shipping channel will not be closed
and commercial traffic should not be
severely disrupted.

Economic Assessment and Certification

These regulations are not considered
either major under Executive Order
12291 on Federal Regulation or
significant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 286,
1979). The economic impact is expected
to be so minimal that a full regulatory
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evaluation is unnecessary. Because of
this minimal impact, the Coast Guard
certifies that these regulations will not
have a significant economic impact on a
substantial number of small entities.

Federalism Assessment

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the final rule does not raise sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

Environmental Impact

This final rule has been thoroughly
reviewed by the Coast Guard and has
been determined to be categorically
excluded from further environmental
documentation in accordance with
section 2.B.2.c of Commandant
Instruction M16475.1B. A Categorical
Exclusion Determination statement has
been prepared and has been placed in
permanent regulations 33 CFR 100.515
rulemaking docket.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water).
Final Regulations

PART 100—{AMENDED]

In consideration of the foregoing, part
100 of title 33, Code of Federal
Regulations is amended as follows:

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. A temporary § 100.35-0531 is added
to read as follows:

§ 100.35-0531 Patuxent River, Solomons
Island, Maryland.

(a) Definitions.—(1) Regulated area.
The waters of the Patuxent River
bounded by a line beginning at a point
on the Thomas Johnson Memorial (State
Route 4) Highway Bridge at latitude
39°19'37.0"” North, longitude 76°28'16.0"
West, thence northeast along the bridge
to the shoreline, following the shoreline
southeast to a point at latitude
39°19'34.0" North, longitude 76°27'56.0"
West, thence southwest to latitude
39°19'31.0” North, longitude 76°28'03.0"
West, thence northwest back to the
point of beginning.

(2) Coast Guard Patrol Commander.
The Coast Guard Patrol Commander is a
commissioned, warrant, or petty officer
who has been designated by the
Commander, Coast Guard Group
Baltimore.

(b) Special Local Regulations. (1)
Except for persons or vessels authorized

by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
immediate vicinity of this area shall:

(i) Stop the vessel immediately when
directed to do so by any commissioned,
warrant, or petty officer on board a
vessel displaying a Coast Guard ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on board a vesse! displaying a Coast
Guard ensign.

(3) Any spectator vessel may anchor
outside of the regulated area specified in
paragraph (a)(1) of these regulations, but
may not block a navigable channel.

(c) Effective Dates: These regulations
are effective from 5 p.m. to 11 p.m,, July
3, 1990. If inclement weather causes the
postponement of the event, the
regulations are effective from 5 p.m. to
11 p.m., July 7, 1990.

Dated: June 20, 1990,

P.A. Welling,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 9014986 Filed 8-27-90; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 100
[CGD2 90-04])

Special Local Regulations: Fleur De Lis
Regatta

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: Special local regulations are
being adopted for mile 603.0 to 604.0 of
the Ohio River. The “Fleur De Lis
Regatta” an approved marine event, will
be held on July 7 through 8, 1990 at
Louisville, Kentucky. These regulations
are needed to provide for the safety of
life on navigable waters during the
event,

EFFECTIVE DATES: These regulations will
be effective from 11 a.m. to 5 p.m. on
July 7 and 8, 1980.

FOR FURTHER INFORMATION CONTACT:
LT]G Eric J. Bernholz, Chief, Boating
Affairs Branch, Second Coast Guard
District, 1430 Olive Street, St. Louis, MO
63103-2398, (314) 425-5971.
SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice of
proposed rulemaking has not been
published for these regulations and good
cause exists for making them effective in
less than 30 days from the date of
publication. Following normal
rulemaking procedures would have been
impracticable for this event. There was
not sufficient time to publish proposed

rules in advance of the event or to
provide for a delayed effective date.

Drafting Information

The drafters of these regulations are
LT]G Eric J. Bernholz, project officer,
Second Coast Guard District Boating
Safety Division, and LT M. A SUIRE,
project attorney, Second Coast Guard
District Legal Office.

Discussion of Regulations

These regulations are issued pursuant
to 33 U.S.C. 1233 and 33 CFR 100.35 for
the purpose of promoting the safety of
life and property on the Ohio River
between miles 603.0 and 604.0 during the
“Fleur De Lis Regatta” on July 7 through
8, 1990. This event will consist of
hydroplane racing, which could pose
hazards to navigation in the area. These
regulations are necessary for the
promotion of safety of life and property
in the area during this event. These
regulations have been reviewed under
the provisions of Executive Order 12291
and have been determined not to be a
major rule. This conclusion follows from
the fact that the duration of the
regulated area is temporary. In addition,
these regulations are considered to be
nonsignificant in accordance with
guidelines set forth in the Policies and
Procedures for Simplification, Analysis,
and Review of Regulations (DOT Order
2100.5 of 5-22-80). An economic
evaluation has not been conducted
since, for the reasons discussed above,
the impact of these regulations is
expected to be minimal. In accordance
with the Regulatory Flexibility Act (5
USC 801 et seq.), it is also certified that
these rules will not have a significant
economic impact on a substantial
number of small entities.

These rules are necessary to ensure
the protection of life and property in the
area during the event.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water).

PART 100—{AMENDED]
Regulations

In consideration of the foregoing, part
100 of title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. A temporary § 100.35-0204 is added,
to read as follows:
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§ 100.35-0204 Fleur de lis regatta.

(a) Regulated Area. The area between
mile 603.0 and 604.0 of the Ohio River is
designated the regatta area.

(b) Special Local Regulations. (1) The
Coast Guard and U.S. Coast Guard
Auxiliary will patrol the regulated area
under the direction of a designated
Coast Guard Patrol Commander.

The Patrol Commander may be
contacted on Channel 16 (158.8 MHZ) by
the call sign “Coast Guard Patrol
Commander.” Vessels desiring to transit
the regulated area may do so only with
prior approval of the Patrol Commander
and when so directed by that officer.
Vessels granted permission to trangit the
regulated are to do so at “no wake”
speed. The above restrictions shall not
apply to event participants or patrol
vessels performing assigned duties.

(2) The Patrol Commander may direct
the anchoring, mooring or movement of
any boat or vessel within the regatta
area. A succession of sharp, short blasts
by whistle or horn from a designated
patrol vessel shall be the signal to stop.
Failure or refusal to stop or comply with
orders of the Patrol Commander may
result in expulsion from the area,
citation for failure or refusal to comply,
or both.

(3) The Patrol Commander may
establish vessel size and speed
limitations and operating conditions.

(4) The Patro! Commander may
restrict vessel operation within the
regulated area to vessels having
particular operating characteristics.

(5) The Patrol Commander may
terminate the marine event or the
operation of any vessel at any time it is
deemed necessary for the protection of
life and property.

(8) The Patrol Commander will
terminate enforcement of the special
regulations at the conclusion of the
marine event if earlier than the
announced termination time.

(c) Effective Dates. These regulations
are effective from 11 a.m. to 5 p.m. on
July 7 and 8, 1990 (local time). These
times represent a guidelines for possible
intermittent river closures not to exceed
three (3) hours in duration. Mariners will
be afforded enough time between such
closure periods to transit the area in a
timely manner.

Dated: June 18, 1990,
W.J. Ecker,

Rear Admiral (Lower Half), U.S. Coast Guard,
Commander, Second Coast Guard District.

[FR Doc. 8014968 Filed 6-27-90; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 100
[CGD 05-20-34)

Specilal Local Regulations for Night In
Venice Boat Parade, Ship Channel and
Great Egg Waterway, Ocean City, NJ

AGENCY: Coast Guard, DOT.

ACTION: Notice of implementation of 33
CFR 100.504.

SUMMARY: This notice implements 33
CFR 100.504 for the Night in Venice Boat
Parade, an annual event to be held on
July 21, 1990 in the ship channel and on
the Great Egg Waterway, Ocean City,
New Jersey. These special local
regulations are needed to provide for the
safety of the participants and spectators
on navigable waters during this event.
The effect will be to restrict general
navigation in the regulated area.

EFFECTIVE DATE: The regulations in 33
CFR 100.504 are effective from 5 p.m. to
11 p.m., July 21, 1990.

FOR FURTHER INFORMATICN CONTACT:
Stephen L. Phillips, Chief, Boating
Affairs Branch, Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23704-5004 (804)
398-8204.

SUPPLEMENTARY INFORMATION:

Drafting Information

The drafters of this notice are QM1
Kevin R. Connors, project officer,
Boating Affairs Branch, Boating Safety
Division, Fifth Coast Guard District, and
Captain Michael K. Cain, project
attorney, Fifth Coast Guard District
Legal Staff.

Discussion of Regulations

The City of Ocean City, New Jersey,
submitted an application on January 23,
1290 to hold the Night in Venice Boat
Parade. The event will consist of
approximately 125 vessels ranging from
12 to 55 feet in length. The parade will
start at Ship Channel Buoy 4 (LLNR
1160), cruise down the channel through
Great Bay Waterway to Daybeacon 28
(LLNR 33865), and return to Great Egg
Waterway Buoy 2 (LLNR 33800). Since
this event is of the type contemplated by
these regulations, the safety of the
participants will be enhanced by the
implementation of the special local
regulations. Commercial traffic should
not be severely disrupted at any given
time, since commercial vessels will be
permitted to transit the regulated area
as the parade progresses.

Dated: June 21, 1990.

P. A. Welling,
Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 90-149867 Filed 6-27-90; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 100
[CGD 03-20-03]

Special Local Regulations: Ultra Can-
Am Challenge, Buffalo Outer Harbor,
Lake Erle, Buffalo, NY

AGENCY: Coast Guard, DOT.

ACTION: Final rule.

SUMMARY: Special Local Regulations are
being adopted for the Ultra Can-Am
Challenge. This event will be held on the
Buffalo River entrance, Buffalo Outer
Harbor and Lake Erie on 30 June 1990
from 9 a.m. (e.d.s.t.) until 2 p.m. (e.d.s.t.).
The regulations are needed to provide
for the safety of life and property on
navigable waters during the event.

EFFECTIVE DATE: These regulations
become effective at 9 a.m. (e.d.s.t.) and
terminate at 2 p.m. (e.d.s.t.) on 30 June
1990.

FOR FURTHER INFORMATION CONTACT:
Corey A. Bennett, Marine Science
Technician First Class, U.S. Coast
Guard, Search and Rescue Branch, Ninth
Coast Guard District, 1240 East 9th
Street, Cleveland, OH 44199, (216) 522
4420.

SUPPLEMENTARY INFORMATION: On 13
April 1990, the Coast Guard published a
Notice of Proposed Rule Making in the
Federal Register for these regulations (55
FR 13918). Interested persons were
requested to submit comments and no
comments were received.
Drafting Information

The drafters of this regulation are
Corey A. Bennett, Marine Science
Technician First Class, U.S. Coast
Guard, project officer, Search and
Rescue Branch and M. Eric Reeves,
Lieutenant Commander, U.S. Coast
Guard, project attorney, Ninth Coast
Guard District Legal Office.

Discussion of Regulations

The Ultra Can-Am Challenge will be
conducted on the Buffalo Outer Harbor
and Buffalo River entrance, Lake Erie,
Buffalo, NY, on 30 June 1990. This event
will have an estimated 50 offshore
power boats, which could pose hazards
to navigation in the area. Any vessel
desiring to transit the regulated area
may do so only with prior approval of
the Patrol Commander (U.S. Coast
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Guard Station Buffalo, NY). Vessel (LLN 2840), west to a point at 042 33 CFR Part 100
traffic will periodically be permitted to degrees 50 minutes North, 078 degrees 55
transit through the regulated area. minutes 48 seconds West, thennorthto  [CGD 09-90-15]
Commercial vessels over 1,000 gross the Crib Light (LLN 2615), then east to
tons will receive priority passage the North Breakwater South End Light Special Local Regulations: Miller-
through the regulated area between (LLN 2660), then east to shore, and then ~ Nautica Powerboat Classic, Cuyahoga
heats and during breaks, as activity south along the shore to the South Pier River, Cleveland, OH
FREMILY. Light (LLN 2840). AGENCY: Coast Guard, DOT,

Economic Assessment and Certification

This regulation is considered to be
non-major under Executive Order 12291
on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact has been
found to be so minimal that a full
regulatory evaluation is unnecessary.
This event will draw a large number of
spectator craft into the area for the
duration of the event. This should have
a favorable impact on commercial
facilities providing services to the
spectators. Any impact on commercial
traffic in the area will be negligible.

Since the impact of this regulation is
expected to be minimal, the Coast
Guard certifies that it will not have a
significant economic impact on a
substantial number of small entities.

Federalism

This action has been analzyed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

List of Subjects in 33 CFR Part 100
Marine Safety, Navigation (water).

PART 100—[AMENDED]
Final Regulations

In consideration of the foregoing, part
100 of title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. Part 100 is amended to add a

temporary § 100.35-0903 fo read as
follows:

§100.35-0903 Ultra Can-Am Challenge,
Buffalo Outer Harbor, Lake Erle, Buffalo,
NY.

(2) Regulated Area. That portion of
Lake Erie, Outer Buffalo Harbor and
Buffalo River entrance enclosed by a
line running from the South Pier Light

(b) Special Local Regulations. (1) The
above area will be closed to navigation
and anchorage, except when expressly
authorized by the Coast Guard Patrol
Commander, from 9 a.m. (e.d.s.t.) until 2
p.m. (e.d.s.t.) on 30 June 1990.

(2) The Coast Guard will patrol the
regulated area under the direction of a
designated Coast Guard Patrol
Commander. The Patrol Commander
may be contacted on channel 16 (156.8
MHZ) by the call sign “Coast Guard
Patrol Commander". Any vessel, not
authorized to participate in the event,
desiring to transit the regulated area
may do so only with prior approval of
the Patrol Commander and when so
directed by that officer. Transiting
vessels will be operated at bear
steerageway, and will exercise a high
degree of caution in the area.

(3) The Patrol Commander may direct
the anchoring, mooring, or movement of
any boat or vessel within the regulated
area. A succession of sharp, short
signals by whistle or horn from vessels
patrolling the area under the direction of
the U.S. Coast Guard Patrol Commander
shall serve as a signal to stop. Any
vessel so signaled shall stop and shall
comply with the orders of the Patrol
Commander. Failure to do so may result
in expulsion from the area, citation for
failure to comply, or both.

(4) The Patrol Commander may
establish vessel size and speed
limitations, and operating conditions.

(5) The Patrol Commander may
restrict vessel operation within the
regulated area to vessels having
particular operating characteristics.

(6) The Patrol Commander may
terminate the marine event or the
operation of any vessel at any time it is
deemed necessary for the protection of
life and property.

(7) This section is effective from 9 a.m.
(e.d.s.t.) until 2 p.m. (e.d.s.t.) on 30 June
1990.

Dated: June 15, 1990.
G.A. Penington,
Rear Admiral, U.S. Coast Guard Commander,
Ninth Coast Guard District.
[FR Doc. 80-14966 Filed 8-27-80; 8:45 am|]
BILLING CODE 4910-14-M

ACTION: Final rule.

SUMMARY: Special local regulations are
being adopted for the Miller-Nautica
Powerboat Classic (formerly Flats
Presents Powerboat Racing). This event
will be held on the Cuyahoga River,
Cleveland, OH, on 18 and 19 August
1990, from 11 a.m. (e.d.s.t.) until 5 p.m.
(e.d.s.t), each day. The regulations are
needed to provide for the safety of life
on navigable waters during the event.

EFFECTIVE DATE: These regulations
become effective at 10 a.m. (e.d.s.t.) until
6 p.m. (e.d.s.t.), each day, on the 18th
and 19th of August 1990.

FOR FURTHER INFORMATION CONTACT:
Corey A. Bennett, Marine Science
Technician First Class, U.S. Coast
Guard, Search and Rescue Branch, Ninth
Coast Guard District, 1240 East gth
Street, Cleveland, OH 44199, (216) 522—
4420,

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a Notice
of Proposed Rule Making has not been
published for these regulations and good
cause exists for making them effective in
less than 30 days from the date of
publication. Following normal
rulemaking procedures would have been
impracticable. The application to hold
this event was not received by the
Commander, Ninth Coast Guard District
until 17 May 19890, and there was not
sufficient time remaining to publish
proposed rules in advance of the event
or to provide for a delayed effective
date.

Drafting Information

The drafters of this regulation are
Corey A. Bennett, Marine Science
Technician First Class, U.S. Coast
Guard, project officer, Search and
Rescue Branch and M. Eric Reeves,
Lieutenant Commander, U.S. Coast
Guard, project attorney, Ninth Coast
Guard District Legal Office.

Discussion of Regulations

The Miller-Nautica Powerboat Classic
will be conducted on the Cuyahoga
River, Cleveland, OH, from the mouth of
the Old River to the Bascule Bridge,
Cuyahoga River, on 18 and 19 August
1990. This event will have an estimated
40 outboard tunnel boats which could
pose hazards to navigation in the area.
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In order to provide for the safety of life
and property, the Coast Guard will
restrict vessel traffic prior to and during
this event within this section of the
Cuyahoga River. Areas designated in the
application shall be fenced for spectator
safety. Spectators shall be prohibited
from areas where retaining walls or
bulkheads do not exist. Spectators shall
be prohibited from the waterfront of the
Settlers' Landing Park. Local authorities
have been consulted and have agreed
that the above steps will be appropriate
to insure spectator safety. Racing shall
be suspended and race course buoys
shall be removed to provide for the
passage of commercial vessels on the
days of racing. Vessels desiring to
transit the regulated area may do so
only with prior approval of the Patrol
Commander (Officer in Charge, U.S.
Coast Guard Station Cleveland Harbor,
OH).

Economic Assessment and Certification

These regulations are considered to
be non-major under Executive Order
12291 on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 28,
1979). Because of the short duration of
these regulations, their economic impact
has been found to be so minimal that a
full regulatory evaluation is
unnecessary. :

Since the impact of these regulation
is expected to be minimal, the Coast
Cuard certifies that they will not have a
significant economic impact on a
substantial number of small entitites.

Federalism

This action has been analyzed in
accordance with the principals and
criteria contained in Executive Order
12612, and it has been determined that
this rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water).

PART 100—[AMENDED]
Regulations

In consideration of the foregoing, part
100 of title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. Part 100 is amended to add a
temporary § 100.35-0915 to read as
follows:

§ 100.35-0915 Miller-Nautica Powerboat
Classic, Cuyahoga River, Cleveland, OH.

(a) Regulated Area. That portion of
the Cuyahoga River, Cleveland, OH,
from the mouth of the Old River,
southeastward to the Bascule Bridge
(north of the Detroit Superior Bridge)
Cuyahoga River, Cleveland, OH.

(b) Special Local Regulations. (1) The
above area will be closed to vessel
navigation and anchorage, except when
expressly authorized by the Coast
Cuard Patrol Commander, from 10 a.m.
(e.d.s.t.) until 6:00 p.m. (e.d.s.t.), each
day, on 18 and 19 August 1990. However,
racing shall be suspended and race
course buoys shall be removed to
provide for the passage of commercial
vessels, during certain periods, on the
days of racing.

{2) The Coast Guard will patrol the
regulated area under the direction of a
designated Coast Guard Patrol
Commander. The Patrol Commander
may be contacted on channel 16 (156.8
MHZ) by the call sign "“Coast Guard
Patrol Commander”. Any vessel, not
authorized to participate in the event,
desiring to transit the regulated area
may do so only with prior approval of
the Patrol Commander and when so
directed by that officer. Transiting
vessels will be operated at bear
steerageway, and will exercise a high
degree of caution in the area.

(3) The Patrol Commander may direct
the anchoring, mooring, or movement of
any boat or vessel within the regulated
area. A succession of sharp, short
signals by whistle or horn from vessels
patrolling the area under the direction of
the U.S. Coast Guard Patrol Commander
shall serve as a signal to stop. Vessels
so signaled shall stop and shall comply
with the orders of the Patrol
Commander. Failure to do so may result
in expulsion from the area, citation for
failure to comply, or both.

(4) The Patrol Commander may
establish vessel size and speed
limitations and operating conditions.

(5) The Patrol Commander may
restrict vessel operation within the
regulated area to vessels having
particular operating characteristics.

(6) The Patrol Commander may
terminate the marine event or the
operation of any vessel at any time it is
deemed necessary for the protection of
life and property.

(7) This section is effective at 10 a.m.
(e.d.s.t) until 8 p.m. (e.d.s.t.), each day,
on the 18th and 19th of August 1990.

Dated: june 15, 1990.
G.A. Penington,

Rear Admiral, U.S. Coast Guard Commander,
Ninth Coast Guard District.

[FR Doc. 8014967 Filed 6-27-90; 8:45 am]
BILLING CODE 4910-04-M

33 CFR Part 100
[CGD 05-90-38]

Special Local Regulations for Marine
Events; Philadelphia Freedom Festival;
Delaware River, Phiiadelphia, PA

AGENCY: Coast Guard, DOT.

ACTION: Notice of implementation of 33
CFR 100.509.

SUMMARY: This notice implements 33
CFR 100.509 for the fireworks portion of
the Philadelphia Freedom Festival, The
display will be launched from barges
anchored off pier 30S, Delaware River,
Philadelphia, Pennsylvania on July 7,
1990. The regulations in 33 CFR 100.509
are needed to control vessel traffic in
the immediate vicinity of the event due
to the confined nature of the waterway
and expected spectator craft congestion
during the event. The regulations restrict
general navigation in the area for the
safety of life and property on the
navigable waters during the event.
EFFECTIVE DATE: The regulations in 33
CFR 100.509 are effective from 8 p.m. to
Midnight, July 7, 1990.

FOR FURTHER INFORMATION CONTACT:
Mr. Stephen L. Phillips, Chief, Boating
Affairs Branch, Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23704-5004, (804)
398-6204.

Drafting Information

The drafters of this notice are QM1
Kevin R. Connors, project officer,
Boating Affairs Branch, Boating Safety
Division, Fifth Coast Guard District, and
Captain Michael K. Cain, project
attorney, Fifth Coast Guard District
Legal Staff.

Discussion of Regulations

The City of Philadelphia submitted an
application dated June 11, 1990 to hold a
fireworks display in conjunction with
the Philadelphia Freedom Festival to be
held on July 7, 1990. The display will be
launched from barges anchored off Pier
30S, Delaware River, Philadelphia,
Pennsylvania. Since many spectator
vessels are expected to be in the area to
watch the fireworks, the regulations in
33 CFR 100.509 are being implemented
for this event. The fireworks will be
launched from within the regulated area.
The waterway will be closed during the
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display. Since the closure will not be for
an extended period, commercial traffic
should not be severely disrupted.

Dated: june 20, 1990.

P.A. Welling,

Rear Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 90-14988 Filed 6-27-80; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 100
[CGD 05-90-39]

Special Local Regulations for Marine
Events; 4th of July Ceiebration
Fireworks Display; Town Point,
Eflizabeth River, Norfolk, VA

AGENCY: Coast Guard, DOT.

ACTION: Notice of implementation of 33
CFR 100.501.

summaRyY: This notice implements 33
CFR 100.501 for the 4th of July
Celebration Fireworks Display at Town
Point Park, Norfolk, Virginia. The
regulations in 33 CFR 100.501 are needed
to control vessel traffic within the
immediate vicinity of the event due to
the confined nature of the waterway and
the expected congestion at the time of
the event. The regulations restrict
general navigation in the area for the
safety of life and property on the
navigable waters during the event.
EFFECTIVE DATES: The regulations in 33
CFR 100.501 are effective from 8 p.m. to
10:30 p.m., July 4, 1990. If inclement
weather causes the postponement of the
event, the regulations are effective from
8 p.m. to 10:30 p.m., July 5, 1990.

FOR FURTHER INFORMATION CONTACT:
Mr. Stephen Phillips, Chief, Boating
Affairs Branch, Boating Safety Division,
Fifth Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704-5004,
(804) 398-6204.

Drafting Information

The drafters of this notice are QM1
Kevin R. Connors, project officer,
Boating Affairs Branch, Boating Safety
Division, Fifth Coast Guard District, and
Captain Michael K. Cain, project
attorney, Fifth Coast Guard District
Legal Staff.

Discussion of Regulation

Norfolk Festevents, Ltd. submitted an
application dated January 19, 1990 to
hold the 4th of July Celebration
Fireworks Display at Town Point Park,
Norfolk, Virginia. The fireworks display
will be launched from the Banana
Landmass, Town Point Park, Norfolk,
Virginia, but will burst over the
Elizabeth River. Since many spectator

vessels are expected to be in the area to
watch the fireworks display, the
regulations in 33 CFR 100.501 are being
implemented for these events. The
waterway will be closed during the
fireworks display. Since the waterway
will not be closed for an extended
period, commercial traffic should not be
severely disrupted.

In addition to regulating the area for
the safety of life and property, this
notice of implementation also authorizes
the Patrol Commander to regulate the
operation of the Berkley drawbridge in
accordance with 33 CFR 117.1007, and
authorizes spectators to anchor in the
special anchorage areas described in 33
CFR 110.72aa. The implementation of 33
CFR 100.501 also implements regulations
in 33 CFR 110.72aa and 117.1007. 33 CFR
110.72aa establishes the spectator
anchorages in 33 CFR 100.501 as special
anchorage areas under Inland
Navigation Rule 30, 33 U.S.C. 2030(g). 33
CFR 117.1007 closes the draw of the
Berkley Bridge to vessels during and for
one hour before and after the effective
period under 33 CFR 100.501, except that
the Coast Guard Patrol Commander may
order that the draw be opened for
commercial vessels.

Dated: June 20, 1990.
P.A. Welling,

Rear Admirel, U.S. Couast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 90-14969 Filed 6-27-80; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[CGD1-90-084)

Safety Zone Regulations: Navesink
River, Red Bank, NJ

AGENCY: Coast Guard, DOT.
ACTION: Emergency rule.

SUMMARY: The Coast Guard is
establishing a safety zone in the
Navesink River, New Jersey. This zone
is needed to protect the maritime
community from the possible dangers
and hazards to navigation associated
with a fireworks display. Entry into this
zone is prohibited unless authorized by
the Captain of the Port.

EFFECTIVE DATES: This regulation
becomes effective at 9:30 p.m. local time
on 3 July 1990. It terminates at 11:30 p.m.
local time on 3 July 1990.

FOR FURTHER INFORMATION CONTACT:
QM2 ].W. Mills of Caption of the Port,
New York, (212) 668-7934.
SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice of

proposed rulemaking was not published
for this regulation and good cause exists

for making it effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to
public interest since immediate action is
needed to respond to any potential
hazards. This action has been analyzed
in accordance with the principle and
criteria of E.O. 12612, and it has been
determined that the final rule dees not
have sufficient federalism implications
to warrant the preparation of a
federalism assessment.

Drafting Information

The drafters of this regulation are
LTJG C.W. Jennings, Project Officer for
the Captain of the Port, New York, and
LT R.E. Korroch, Project Attorney, First
Coast Guard District Legal Office.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Regulation

In consideration of the foregoing,
subpart C of part 165 of title 33, Code of
Federal Regulations, is amended as
follows:

PART 100—{AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g),
6.04-1, 6.04-8 and 180.5.

2. Part 165 as amended by adding
§ 165.T1084 to read as follows:

§ 165.T1084 Safety Zone: Navesink River,
Red Bank, New Jersey.

(a) Location. The following area has
been declared a safety zone: that
portion of the Navesink River wes! of
Marine Park and east of the Cooper’s
Bridge.

{b) Effective date. This regulation
becomes effective at 9:30 p.m. local time
on 3 July 1990. It terminates at 11:30 p.m.
local time on 3 July 1990.

{c) Regulations. In accordance with
the general regulations in § 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port.

Dated: June 12, 1990,
R.C. North,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 80-14969 Filed 6-27-80; 8:45 am]
BILLING CODE 4910~-14-M




26438 Federal Register / Vol. 55, No. 125 / Thursday, June 28, 1990 / Rules and Regulations

ENVIRONMENTAL PROTECTION The toxicological data considered in “possible human carcinogen.” The

AGENCY support of the tolerance include a 1-year  classification is based on the Agency's
dog feeding study with no-observed- “Guidelines for Carcinogenic Risk

40 CFR Part 180 effect level (NOEL) of 50 ppm (1.25 mg/ Assessment,” published in the Federal

[PP 9F3699/R1080: FRL-3765-2]
Pesticide Tolerances for Clofentezine

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for residues of the insecticide
clofentezine (3,6-bis(2-chlorophenyl}-
1,2,4,5-tetrazine in or on peaches and
nectarines at 1.0 ppm each. This
regulation to establish maximum
permissible levels for residues of the
insecticide was requested pursuant to a
petition by Nor-Am Chemical Co.

DATES: This regulation becomes
effective June 28, 1990.

ADDRESSES: Written objections,
identified by the document control
number, [PP 9F3699/R1080], may be
submitted to: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
3708, 401 M St., Sw., Washington, DC
20460.

FOR FURTHER INFORMATION CONTACT: By
mail: Dennis Edwards, Jr., Product
Manager (PM) 12, Registration Division
(H-7505C), Environmental Protection
Agency, 401 M St., Sw., Washington, DC
20460. Office location and telephone
number: Rm. 227, CM #2, 1921 Jefferson
Davis Highway, Arlington, VA 22202,
(703)-557-2386.
SUPPLEMENTARY INFORMATION: In the
Federal Register of February 22, 1989 (54
FR 7597), EPA issued a proposed rule
that gave notice that the Nor-Am
Chemical Co., P.O. Box 7495, 3509
Silverside Rd., Wilmington, DE 19803,
and submitted a pesticide petition
(9F3699) proposing to establish
tolerances for residues of the pesticide
chemical clofentezine ([3,6-bis(2-
chlorophenyl)-1,2,4,5-tetrazine]) in or on
peaches and nectarines at 1.0 ppm each.
A conditional registration for use of
clofentezine on peaches and nectarines
is being issued concurrently with this
tolerance. This conditional registration
will automatically expire on September
1, 1990. The Agency has determined that
avian reproduction studies (71-4) are
required because of the growing number
of pending uses for clofentezine and
because the criteria for requiring these
studies have been exceeded. These
studies are expected to be submitted
shortly to the Agency for review. EPA is
establishing tolerances for this pesticide
on peaches and nectarines with an
expiration date of September 1, 1991.

kg/day) (effects observed at 1,000 and
20,000 ppm included elevated serum
cholesterol and triglyceride levels); a
mouse oncogenicity study which was
negative at the doses tested, 50 ppm (7.5
mg/kg/day), 500 ppm (75 mg/kg/day),
and 5,000 ppm (750 mg/kg/day); a multi-
generation rat study with a NOEL of 400
ppm (20 mg/kg/day) (highest dose tested
(HDT)); a rat teratology study which
was negative at 3,200 mg/kg/day (HDT)
and had a developmental NOEL of 3,200
mg/kg/day; a rabbit teratology study
which was negative at 3,000 mg/kg/day
(HDT) and also has a NOEL of 1,000 mg/
kg/day for maternal toxicity (reduced
body weight gain and food consumption)
and developmental toxicity (reduced
litter and fetal body weights); and a 2-
year rat chronic feeding/oncogenicity
study which showed an increase in the
incidence of centrilobular hepatocyte
hypertrophy and showed a statistically
significant increase in thyroid follicular
cell tumors in male rats at 400 ppm (20
mg/kg/day) (HDT). Gene mutation,
chromosomal aberrations, and diet DNA
damage tests were negative for genetic
toxicity.

The registrant (Nor-Am]) also
submitted additional thyroid studies
intended to show that there was an
indirect mechanism for the follicular cell
tumor associated with clofentezine’s
liver toxicity. The Agency has reviewed
the data in accordance with criteria
outlined in a draft document entitled,
“Thyroid Follicular Cell Carcinogenesis:
Mechanistic and Science Policy
Considerations,” prepared by the
Technical Panel of the Agency's Risk
Assessment Forum (December 15, 1987).
While this document is still undergoing
Agency review, and the assessment
procedures set forth therein have not
been adopted by the Agency, the draft
does provide a useful framework in
which to consider the issue. Although
the additional thyroid function studies
suggest the possibility of an indirect
mechanism for follicular cell tumor
induction that may be associated with
clofentezine’s liver toxicity, the Agency
believes that additional data are
necessary to more completely define the
mechanism of clofentezine's thyroid
tumor induction in terms of the criteria
listed in the above document. Based on
the rat chronic feeding/oncogenicity
study, the Agency has classified
clofentezine as a possible human
carcinogen (Group C). The gualitative
designation "C" refers to EPA's weight-
of-the evidence classification, which in
this case shows clofentezine to be a

Register of September 24, 1986 (51 FR
33992). The Agency believes a
quantitative risk assessment based on

-the thyroid incidence is not appropriate

for the following reasons:

1. The increased tumor incidence was
marginally increased above the control
incidence only at the highest dose tested
(20 mg/kg/day) in the chronic feeding
study.

2. The increased incidence was
observed only in male rats.

3. The thyroid tumor incidence in the
chronic feeding study's highest dose
group (20 percent) was slightly greater
than the historical range provided by
limited control group data (7.5 to 15
percent) from two other studies.

4. The additional thyroid function
studies suggest the possibility of an
indirect mechanism for follicular cell
tumor induction that may be associated
with clofentezine's liver toxicity.

5. The mouse was negative for
carcinogenic effects at all dose levels,
i.e., 50, 500, 5,000 ppm (equivalent to 7.5,
75, 750 mg/kg/day, respectively).

8. There are no close structural
analogs with carcinogenic concerns
identified.

7. Clofentezine is not mutagenic in
several acceptable studies.

The Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) Scientific
Advisory Panel (SAP) also reviewed the
weight-of-the evidence consideration
and classification of the oncogenic
potential of clofentezine. Their review
included the additional thyroid studies
submitted by Nor-Am that were
available at that time. The SAP
concluded that thyroid tumors in male
rats from the chronic feeding/
oncogenicity study with clofentezine did
not provide adequate evidence of a
potential carcinogenic hazard to
humans, and that the carcinogenic
potential of clofentezine belongs in
Group D (not classifiable as to human
carcinogenicity).

The Panel's interpretation was based
on observed increases in thyroid-
stimulating hormone (TSH) levels and
the incidence of thyroid follicular cell
hyperplasia which may be responses to
decreases in blood levels of the
circulating thyroid hormones
(triiodothyroxine (Ts) and tetra-
iodothyroxine (Ti)) observed in
clofentezine-treated rats. This sequence
of reduced circulating thyroid hormones
and increased TSH levels and follicular
cell hyperplasia is known to lead to
thyroid tumors in rats, and the Panel
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noted, “Exposure to agents that cause
this sequence in rats has not resulted in
increased TSH, hyperplasia and thyroid
tumors in humans." Therefore, the Panel
concluded that there was inadequate
data for suggesting human
carcinogenicity or a quantitative risk
assessment.

Nor-Am has since submitted
additional thyroid studies intended to
show the mechanism of clofentezine's
thyroid tumor induction. The Agency
has reviewed these data, but as
previously stated, the Agency continues
to believe that additional data are
needed to more completely define the
mechanism of clofentezine’s thyroid
tumor induction and that the available
data are not sufficient to change the
classification of clofentezine from
Category “C" to Category “D."
However, the Agency does agree with
the SAP that a quantitative risk
assessment is not appropriate.

Based on the 1-year dog feeding study
with a NOEL of 1.25 mg/kg/day and
using a safety factor of 100, the
acceptable daily intake (ADI) for
humans is 0.013 mg/kg of body weight/
day. The theoretical maximum residue
contribution (TMRC) for this chemical
utilizes 0.5 percent of the ADI. The
current action will contribute 0.000229
mg/kg/day of residue to the human diet
utilizing an additional 1.8 percent of the
ADL. This results in a total utilization of
2.3 percent of the ADL

The nature of the residue is
understood. An adequate analytical
method, high performance liquid
chromatography (HPLC), is available for
enforcement purposes.

Because of the long lead time from
establishing this tolerance to publication
of the enforcement methodology in the
Pesticide Analytical Manual, Vol., I1, the
analytical methodology is being made
available in the interim to anyone
interested in pesticide enforcement
when requested from: By mail: Calvin
Furlow, Public Information Branch, Field
Operations Division (H-7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., Sw.,
Washington, DC 20460.

Based on the above information and
data, the Agency concludes that the
tolerances will protect the public health.
Therefore, the tolerances are
established as set forth below, with an
expiration date of September 1, 1991.
After receipt and evaluation of the avian
reproduction studies, the Agency will
consider establishing permanent
tolerances without an expiration date
for residues of this chemical.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the

Federal Register, file written objections
and a request for a hearing with the
Hearing Clerk, at the address given
above. Such objections should specify
the provisions of the regulation deemed
objectionable and the grounds for the
objections. A hearing will be granted if
the objections are supported by grounds
legally sufficient to justify the relief
sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: June 13, 1990.

Douglas D, Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR part 180 is amended
as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By revising § 180.446, to read as
follows:

§ 180.446 Clofentezine; tolerance for
residues.

Tolearances are established as
follows for residues of the insecticide
clofentezine (3,8-bis(2-chlorophenyl)-
1,2,4,5-tetrazine in or on the following
raw agricultural commodities:

y Parts per
Commodities million
Peaches 1.0
Nectarines 1.0

These tolerances expire on September 1,
1991.

[FR Doc. 8015084 Filed 6-27-90; 8:45 am]
BILLING CODE 6560-50-D

40 CFR Parts 180 and 185
[OPP-300220; FRL~3769-2]

Various Pesticide Tolerances;
Technical Amendments

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; technical
amendments.

SUMMARY: This document amends
various sections in 40 CFR parts 180 and
185 for tolerances and exemptions from
tolerances for pesticide chemicals in or
on various raw agricultural commodities
and foods. These are technical
amendments that merely clarify or
correct previously issued regulations
appearing in the Code of Federal
Regulations (CFR). These amendments
impose no new regulatory requirements;
therefore, advance notice and public
comment are unnecessary.

EFFECTIVE DATE: June 28, 1990,

FOR FURTHER INFORMATION CONTACT:
Patricia Critchlow, Registration Division
(H-7505C), Environmental Protection
Agency, 401 M St., Sw., Washington, DC
20460. Office location and telephone
number: Rm. 716, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202, (703)-
557-1806.
SUPPLEMENTARY INFORMATION: This
document amends pesticide tolerance
regulations in Title 40 of the Code of
Federal Regulations (CFR), parts 180 and
185, in §§ 180.204, 180.213a, 180.226,
180.230, 180.235, 180,269, 180.317, 180.324,
180.332, 180.361, 180.379, 180.380, 180.382,
180.387, 180.417, 180.422, 180.1055,
180.1066, 180.1078, 185.1250, 185.2500,
and 185.4000

No new regulatory requirements are
being added. The changes being made
are merely technical amendments that
correct typographical errors, cross-
references, or other obvious errors;
therefore, advance notice and public
comment are not necessary
prerequisites for the issuance of this
document, and it is effective upon
publication in the Federal Register.

List of Subjects in 40 CFR Parts 180 and
185

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and
recordkeeping requirements

Dated: June 14, 1990.

Anne E. Lindsay,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, the following technical
amendments are made to chapter I of
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title 40 of the Code of Federal “-8(4H)-" to "-5(4H)-" in the chemical from the requirement of a tolerance,
Regulations: name in the text of the regulation . change “proply"lto read “propyl” in the
PART 180—{AMENDED] §180.361 [Amended] text in the two places it appears.
1. In part 160: k.In § 18?.361 Pendimethalin; § 180.1079 [Amended]
- : - tolerances for residues, in paragraph (a) t. In § 180.1079 1-(8-Methoxy-4,8-
a. The authority citation for part 180 in the metabolite name dimethylnonyl)-4-(methylethyljbenzene:

continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

§180.204 [Amended]

b. In § 180.204 Dimethoate including
its oxygen analog; tolerances for
residues, in paragraph (a) in the
introductory text, in the oxygen analog
change “(0,0-dimethlyl)" to read “(0,0-
dimethyl)" and change
“N=methylcarbamoylmethyl” to read
“N-methylcarbamoylmethyl.”

§ 180.213a [Amended]

c. In § 180.213a Simazine; tclerances
for residues, in the first cheinical
expression in the text change “(2-chloro-
4,6-bis(ethylamino)-triazine” to read "(2-
chloro-4,6-bis(ethylamino)-s-triazine,”

§ 180.226 [Amended]

d. In § 180.226 Diquat; tolerances for
residues, in paragraph (b) in the
introductory text change
“pyrazidiinium” to read
“pyrazinediiom."

§ 180.230 [Amended]

e. In § 180.230 Diphenamid; tolerances
for residues, in the introductory text
change “matabolite™ to read
“metabolite.”

§ 180.235 [Amended]

f. In § 180.235 2,2-Dichlorovinyl
dimethy! phosphate; tolerances for
residues, in paragraph (b) change “21
CFR 561.180" to read *'21 CFR 556.180."

§ 180.269 [Amended]

g. In § 180.269 Aldicarb; tolerances for
residues, in the introductory text in the
first metabolite, change
“propricnaldehyde” to read
“propionaldehyde.”

§ 180.317 [Amended]

h. In § 180.317 3,5 Dichloro-N-(1,1-
dimethy!-2-propynyl}benzamide;
tolerances for residues, in the table in
paragraph (b) change “Peas, dired
(winter)” to read "Peas, dried (winter).”

§180.324 [Amended]

i. In § 180.324 Bromoxynil; tolerances
for residues, in paragraph (b}, in the
introductory text, change “bytyric” to
read "butyric.”

§ 180.332 [Amended]

j. In § 180.332 4-Amino-6-(1,1-dimethyl
ethyl)-3-(methylthio)-1,2,4-triazin-5(4H)-
one; tolerances for residues, change

“ethypropyl” to “ethylpropyl" and in
paragraph (c) in the metabolite name
change “aminol” to “amino.”

§ 180.379 [Amended]

l. In § 180.378 Cyano(3-
phenoxyphenyl)methyl-4-chloro-alpha-
(methylethyl)benzeneacetate; tolerances
for residues, change “{methylethyl)” to
“{1-methylethyl)" in the heading and in
the introductory texts of paragraphs (a)
and (b).

§ 180.380 [Amended])

m. In § 1£0.380 3-(3,5-Dichlorophenyl)-
5-ethenyl-5-methyl-2,4-oxazolidinedione;
tolerances for residues, in paragraph (b)
change “ethnyl” to “ethenyl.”

§ 180.382 [Amended]

n. In § 180.382 Triforine; tolerances for
residues, in paragraph (b) in the
introductory text, change
“piperperazinediylbis” to read
“piperazinediylbis."

§ 180.387 [Amended]
o. In § 180.387 1-Methyl 2-[[ethoxy-[(1-

exemptions from the requirement of a
tolerance, in the heading and in the text
change “methylethyl” to read ‘(1-
methylethyl).”

PART 185—~[AMENDED]

2. In part 185:

a. The authority citation continues to
read as follows:

Authority: 21 U.S.C. 348.

§ 185.1250 [Amended]

b. In § 185.1250 Cyfluthrin, in
paragraphs (a}, (b), and (c), change
"diz(x;ethylcylcopropanecarboxylate" to
rea
“dimethylcyclopropanecarboxylate.”

§185.2500 [Amended]

c. In § 185.2500 Diquat, in paragraph
(b) in the introductory text change
“pyrazidiinium” to read
“pyrazinediium.,”

§ 185.4000 [Amended]

d. In § 185.4000 Metalaxyl, in

methylelhyl]phosphinothioyl)oxy)benzoate.pm-agmph (d), change

change *“1-methyl” in the heading to
read “1-Methyl” and in the introductory
text, in the second metabolite, change
“1-methylethy" to read *“1-methylethyl"”
and change “phospinoyl” to read
“phosphinoyl."

§ 160,417 [Amended]

p. In § 180.417 Triclopyr; tolerances
for residues, in paragraph (a) in the first
chemical expression change “3,5-
trichloro-2-pyridnyl” to read “3,5.6-
trichloro-2-pyridinyl.”

§ 180.422 [Amended]

q. In § 180.422 Tralomethrin;
tolerances for residues, change
“tetrabromethyl” to read
“tetrabromoethyl” in the chemical name
in the text.

§ 180.1055 [Amended]

r. In § 180.1055 (E,Z)-3,13-
octadecadien-1-ol acetate and (Z,Z)-
3,13-octadecadien-1-ol acetate;
exemption from the requirement of a
tolerance, in the second chemical name
in the text change "(Z,Z)-3,13-
octadecadien acetate” to read “(Z,2)-
3,13-octadecadien-1-ol acetate."

§ 180.1066 [Amended]

8. In § 180.1066 O,0-Diethy!-O-
phenylphosphorothioate; exemption

“(methyoxyacetyl)” to read
“(methoxyacetyl).”

[FR Doc. 90-15068 Filed 6-27-90; 8:45 am]
BILLING CODE £560-50-D

40 CFR Part 185
[FAP8H5564/R1055; FRL~35682-3]

Pesticide Tolerances for Cyano(3~
Fhenoxyphanyl) Methy! 4-Chloro-
Alpha~(1-Methylethyl)Benzeneaceatate
(Fenvalerate) and its S,S Isomer
(Esfenvalerate)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

sumMMARY: This document amends a
food additive regulation to permit
residues of the ingecticide esfenvalerate
[(S)-cyano(3-phenoxyphenyljmethyl-(S)-
4-chloro-alpha-(1-methylethyl)-
benzeneacetate}, the S,S isomer of
fenvalerate, in or on foods processed in
food-handling establishments where the
insecticide is used for pest control
purposes. This regulation to establish
the maximum permissible level for
residues of the insecticide esfenvalerate
in or on food commodities was
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requested by the McLauglin Gormley
King Co.

EFFECTIVE DATE: Effective on June 28,
1990.

ADDRESSES: Written objections,
identified by the document control
number, [FAP8H5564/R1055], may be
submitted to: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
3708, 401 M St., SW., Washington, DC
20460,

FOR FURTHER INFORMATION CONTACT: By
mail: George LaRocca, Product Manager
(PM) 15, Registration Division,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. Office
location and telephone number: Rm. 200,
CM No. 2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, 703-557-
2400.

SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the Federal
Register of February 22, 1989 (54 FR
7597), which announced that
McLaughlin Gormley King Co., 8810
Tenth Ave. North, Minneapolis, MN
55427, had filed a food and feed additive
petition (FAP 8H5564), proposing that 40
CFR 185.1300 and 186.1300 be amended
by establishing a regulation to permit
the residues of all isomers of the
insecticide cyano (3-
phenoxyphenyljmethyl 4-chloro-alpha-
(1-methylethyl)benzeneacetate and an
isomer, (S)-cyano(3-phenoxyphenyl)-(S)-
4-chloro-alpha-{1-methylethyl)-
benzeneacetate, with a tolerance
limitation of 0.05 part per million (ppm)
in or on all food and feed items (other
than those already covered by a higher
tolerance as a result of use on growing
crops) in food and feed-handling
establishments where food, food
products, feed, and feed products are
held, processed, or prepared. The notice
also announced a change in the
application rates and formulation for
fenvalerate by increasing the
application rate for a contact spray
treatment from the existing 0.2 percent
a.i. solution at 1 gallon/1,000 ft* to 1
percent a.i. solution at 1 gallon/1,000 ft *
and adding a pressurized (aerosol) spot
crack and crevice formulation at 1.0
percent a.i. solution.

The food/feed additive petition was
subsequently amended on October 9,
1989, by deleting the proposal for feed
additive tolerances under 40 CFR
186.1300, reverting back to the current
application rates and formulation for
fenvalerate and limiting the amendment
to the S,S isomer only (esfenvalerate).

There were no comments received in
response to the notice of filing.

The data submitted in the petition and
other relevant material have been
evaluated. The toxicological data

considered in support of the tolerance
include:

1. An acute oral rat toxicity study
with median lethal dose (LD s0) of 1 to 3
grams (g)/kilogram (kg) of body weight
(bwt) (water vehicle) and 450 milligrams
(mg)/kg bwt (dimethylsulfoxide (DMSQ)
vehicle);

2. A 13-week rat feeding study with a
systemic NOEL of 2.5 mg/kg/day (50

ppm).

3. A 12-month dog feeding study with
a no-observed-effect level (NOEL) > 200
ppm (5.3 mg/kg/day), highest dose
tested (HDT).

4. A 20-month feeding/carcinogenicity
(mouse) study with a systemic NOEL of
30 (ppm) (4.5 mg/kg/day). No
carcinogenic effects observed under the
conditions of the study at any dose
levels.

5. A 24-month mouse feeding/
carcinogenic study with a systemic
NOEL for males of 10 ppm (1.5 mg/kg/
day) and a systemic NOEL for females
of 50 ppm (7.5 mg/kg/day) (no
carcinogenic effects observed under the
conditions of the study at any dosage
levels).

8. A 24-month rat feeding/
carcinogenic study with a systemic
NOEL of 250 ppm (12.5 mg/kg/day)
(HDT) (no carcinogenic effects under the
conditions of the study at dosage levels
of 1, 5, 25, and 250 ppm).

7. A three-generation rat reproduction
study with a NOEL of 250 ppm (12.5 mg/
kg/day) (HDT).

8. Developmental toxicology studies
(in mice and rabbits, both negative, at
:lhe highest doses of 50 mg/kg/ bwt/

ay).

9. A mouse dominant-lethal study
which was negative at 100 mg/kg bwt,
the highest level fed.

10. A mouse host-mediated bioassay
negative at 50 mg/kg bwt, which was
the highest level fed.

11. An Ames test in vitro which was
negative,

12. A bone marrow cytogenic study in
the Chinese hamster which was
negative at 25 mg/kg bwt.

The acceptable daily intake (ADI),
based on a NOEL of 2.5 mg/kg/bwt/day
for a 13-week rat-feeding study and a
safety factor of 100, is 0.025 mg/kg bwt/
day. The theoretical maximum residue
contribution from the established
tolerances is 0.009760 mg/kg bwt/day,
which represents 21.7 percent of the
ADI. Approval of the [(S)-cyano(2-
phenoxyphenyl)methyl-(S)4-chloro-
alpha-(1-methylethyl)benzeneacetate
tolerances for food-handling
establishments where food products are
processed or prepared would not change
this percentage, since the numbers used
to calculate the ADI for fenvalerate also

covered all isomers of fenvalerate,
including esfenvalerate.

The metabolism of the chemical in
plants for this food-handling
establishment use is adeguately
understood. An analytical method (gas
liquid chromatography with an electron-
capture detector) is available for
enforcement. The methodology is being
made available to anyone who is
interested in pesticide enforcement
when requested from: By mail:
Information Services Branch, Program
Management and Support Division
(H7502C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., Sw., Washington, DC 20460. Office
location and telephone number: Rm. 246,
CM No. 2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, 703-557-
3262.

The scientific data reported and other
relevant material have been evaluated,
and the Agency concludes that the
pesticide may be safely used in the
prescribed manner when such use is in
accordance with the label and labeling
registered pursuant to the Federal
Insecticide, Fungicide, and Rodenticide
Act, as amended (86 Stat, 751, 7 U.S.C.
135(a) et seq.) Accordingly, the
regulation is established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 185

Administrative practice and
procedure, Food additives, Reporting
and recordkeeping requirements.
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Dated: May 9, 1990.
Douglas D. Campt,
Director, Office of Pesticide Programs.
Therefore, 40 CFR part 185 is amended
as follows:

PART 185—{AMENDED]

1. The authority citation for part 185
continues to read as follows:

Authority: 21 U.S.C. 348.

2. Section 185.1300 is revised to read
as follows:

§ 185.1300 Cyano(3-
phenoxyphenyi)methyi-4-chloro-alpha-(1-
methylethyl)benzeneacetate and its S,S
isomer.

(a) A food additive tolerance of 0.05
part per million is established for
residues of the insecticide cyano(3-
phenoxyphenyl)methyl-4-chloro-alpha-
(1-methylethyl)benzenecacetate and an
isomer, (S)-cyano(3-
phenoxyphenyl)methyl-(S)-4-chloro-
alpha-(1-methylethyl)-benzeneacetate,
as follows:

(1) In or on all food items {other than
those already covered by a higher
tolerance as a result of use on growing
crops) in food-handling establishments
where food products are held,
processed, or prepared.

(2) Application of cyano(3-
phenoxyphenyl)methyl-4-chloro-alpha-
(1-methylethyl)benzeneacetate shall be
limited to space treatment with a
maximum of 0.5 fluid ounce of a 0.05-
percent active ingredient solution per
1,000 cubic feet of space, or as a contact
spray applied as a coarse wet spray at a
maximum of 1 gallon of a 0.2-percent
active ingredient solution per 1,000
square feet of surface. Food must be
removed or covered during treatment.
Spray should not be applied directly to
surfaces or utensils that may come into
contact with food. Food-contact surfaces
and equipment should be thoroughly
cleaned with an effective cleaning
compound and rinsed with potable
water before using.

(3) Application of (S)-cyano(3-
phenoxyphenyl) methyl-(S)-4-chloro-
alpha-{1-methylethyl)benzeneacetate
shall be limited to space treatment with
a maximum of 1.0 fluid ounce of a 0.25-
percent active ingredient solution per
1,000 cubic feet of space, or as a contact
spray applied as a coarse wet spray at a
maximum of 1 gallon of a 0.05-percent
active ingredient solution per 1,000
square feet of surface, or as a
pressurized spot/crack and crevice
spray of a 0.25-percent solution. Food
must be removed or covered during
treatment. Spray should not be applied
directly to surfaces or utensils that may

come into contact with food. Food-
contact surfaces and equipment should
be throroughly cleaned with an effective
cleaning compound and rinsed with
potable water before using.

(4) To assure safe use of the additive,
its label and labeling shall conform to
that registered with the U.S.
Environmental Protection Agency, and it
shall be used in accordance with such
label and labeling.

(b) [Reserved]

[FR Doc. 8015065 Filed 6-27-90; 8:45 am)
BILLING CODE 8560-50-D

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 105-68
RIN 3090-AE00

Government-Wide Requirements for
Drug-Free Workplace (Grants);
Correction

AGENCY: General Services
Administration.

ACTION: Final Rule: Correction.

SuMMARY: This document corrects an
amendatory instruction and a heading
that were incorrectly designated in the
subpart being revised. The subpart
designation was incorrectly shown as
subpart F. It should be subpart 105-68.6.
FOR FURTHER INFORMATION CONTACT:
Ida M. Ustad (202) 501-1224.

In FR Doc. 90-11589 beginning on page
21679 in the issue of Friday, May 25,
1990, making the following correction:

PART 105-68—[CORRECTED]

On page 21701, amendatory
instruction 2. which appears at the
bottom of the first column and the
subpart heading which appears at the
top of the second column are corrected
to read as set forth below:

2. Subpart 106-68.6 and Appendix C to
part 105-68 are revised to read as set
forth at the end of the common
preamble.

Subpart 105-68.6—Drug-Free
Workplace Requirements (Grants)

Dated: June 22, 1990.
Ida M. Ustad,
Director, Office of GSA Acquisition Policy.
[FR Doc. 90-14983 Filed 8-27-90; 8:45 am]
BILLING CODE 6820-61-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 3200

RIN 1004-AB53
[AA-610-00-4113-02; Circ. No. 2628]

Geothermal Resources Leasing

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: The interim rule amending 43
CFR part 3200, which was published at
54 FR 13884-13887 on April 6, 1989, is
adopted as a final rule without change.
The rule implements the Geothermal
Steam Act Amendments of 1988 (Pub. L.
100-443) (Act) which provide geothermal
operators new opportunities to obtain
lease term extensions or to have leases
continue in effect.

EFFECTIVE DATES: April 6, 1989.

ADDRESSES: Suggestions or inquiries
should be sent to: Director (140), Bureau
of Land Management, room 5555, Main
Interior Building, 1849 C Street NW.,
Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
Richard Hoops, (702) 328-6368.
SUPPLEMENTARY INFORMATION: An
interim rule amending the regulations at
43 CFR part 3200 was published in the
Federal Register on April 6, 1989, with a
60-day comment period. Only one public
comment was received. The comment
concerned § 3203.1-4(c)(2)(i-iii) which
requires operators to choose, prior to
obtaining a lease extension, whether to
make annual payments in lieu of
commercial production or to make
significant expenditures toward
development of their leases. According
to this provision, once an operator
chooses one of the options the operator
must hold to that option for the period of
extension. The party commenting
requested that the rule be revised to
allow operators to change options
during the period of lease extension, i.e.,
to make payments in some years while
making significant expenditures in
others. Congress made it clear in the
House of Representatives Report 100~
664 that it did not intend operators to
have the opportunity to change options
once a lease extension had been
granted. Therefore, the provision has not
been revised.

Although the new definition of
“produced or utilized in commercial
quantities™ could be interpreted to mean
that lessees would have to pay minimum
royalties for producible leases that had
not actually commenced production, the
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regulations at 43 CFR 3205.3-5(c) clearly
provide that leases cannot be placed on
minimum royalty status until the year
beginning on or after actual
commencement of production.

With regard to section 28 of the Act,
which pertains to the approval of
waivers, exceptions, or modifications to
lease stipulations, it is Bureau policy
that any change or variance to lease
stipulations is an action requiring
compliance with whatever laws are
applicable and that no such
modification will be approved if it
would have a significant adverse effect
on any listed thermal feature in a unit of
the National Park System.

With respect to geothermal
development in proximity to National
Park System units, the Burean has
entered into an agreement with the
National Park Service, the U.S.
Geological Survey, and the U.S. Forest
Service which identifies roles and
responsibilities of each agency, and
establishes procedures to ensure
compliance with the Act.

Regarding a geothermal area of
general public interest, a study of the
Corwin Spring Known Geothermal
Resource Area fnorth of Yellowstone
National Park), as required under
section 8 of the Act, will be carried out
by the U.S. Geological Survey in
consultation with the National Park
Service. If the study concludes that
geothermal activities would adversely
affect Yellowstone National Park,
measures will be taken to protect the
thermal features of the park including, if
necessary, purchase of private lease
rights and /er withdrawal of Federal
lands. At present, there are no
geothermal leases in the Corwin Spring
area, nor are any lease applications
pending.

The principal authors of this final rule
are Doug Koza of the Bureau's
Washington Office, Richard Hoops of
the Nevada State Office, and Leroy
Mohorich of the Oregon State Dffice
with assistance from Bob Kent and Mike
Pool of the Washington Office.

It has been determined that this final
rule does net constitute a major Federal
action significantly affecting the quality
of the human environment, and that no
detailed statement pursuant to section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332(2)(C))
issrequired.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and certifies this document will not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5

U.S.C. 601 et seq.). Additionally, the
final rule would not cause a taking of
private property under Executive Order
12630.

The collection of information
contained in this rule has been approved
by the Office of Management and
Budget under 44 U.S.C. 3501 et seg. and
assigned clearance number 1004-0160.

List of Subjects in 43 CFR Part 3200

Geothermal energy, Government
contracts, Mineral royalties, Public
lands-mineral resources, Reporting and
recordkeeping requirements, and Surety
bonds.

Under the authority of the Geothermal
Steam Act of 1870, as amended (30
U.S.C. 1001-1027), part 3200, Group 3200,
subchapter C, chapter H of title 43 of the
Code of Federal Regulations is amended
as set forth below:

PART 3200—GEOTHERMAL
RESOURCES LEASING; GENERAL
[AMENDED]

The interim rule amending 43 CFR
part 3200, which was published at 54 FR
1388413887 on April 6, 1989, is adopted
as a final rule without change.

Dated: May 24, 1990.

Dave O'Neal,

Assistant Secretary of the Interior.

{FR Doc. 90-15002 Filed 6-27-90; 8:45 am]
[BILLING CODE 4310-84-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
{Docket No. FEMA 6878]
Suspension of Community Eligibility

AGeNCY: Federal Emergency
Management Agency, FEMA.

ACTION: Final rule.

SUMMARY: This rule lists communities,
where the sale of flood insurance has
been authorized under the National
Flood Insurance Program (NFIP), that
are suspended on the effective dates
listed within this rule because of
noncompliance with the floodplain
management requirements of the
program. If FEMA receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.

EFFECTIVE DATE: The third date
(“Susp.”) listed in the fourth column.

FOR FURTHER INFORMATION CONTACT:
Frank H. Themas, Assistant
Administrater, Office of Loss Reduction,
Federal Insurance Administration, {202)
6462717, Federal Center Plaza, 500 C
Street SW., Room 417, Washington, DC
20472.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended [42
U.S.C. 4022), prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program (42
U.S.C. 4001-4128) unless an appropriate
public body shall have adopted
adequate floodplain management
measures with effective enforcement
measures. The communities listed in this
notice no longer meet that statutory
requirement for compliance with
program regulations (44 CFR part 59 et.
seq.). Accordingly, the communities will
be suspended on the effective date in
the fourth column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility Tor the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in the
Federal Register. In the interim, if you
wish to determine if a particular
community was suspended on the
suspension date, contact the appropriate
FEMA Regional Office or the NFIP
servicing contractor.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Hazard Boundary Map. The date of the
flood map if one has been published, is
indicated in the fifth column of the table.
No direct Federal financial assistance
(except assistance pursuant to the
Disaster Relief Act of 1974 not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency's initial
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flood insurance map of the community
as having flood-prone areas. (Section
202(a) of the Flood Disaster Protection
Act of 1973 (Pub. L. 93-234), as
amended.) This prohibition against
certain types of Federal assistance
becomes effective for the communities
listed on the date shown in the last
column,

the effective suspension date. For the
same reasons, this final rule may take
effect within less than 30 days.
Pursuant to the provision of 5 U.S.C.
605(b), the Administrator, Federal
Insurance Administration, FEMA,
hereby certifies that this rule if
promulgated will not have a significant

(enforce) adequate floodplain
management, thus placing itself in
noncompliance of the Federal standards
required for community participation. In
each entry, a complete chronology of
effective dates appears for each listed
community.

List of Subjects in 44 CFR Part 64

The Administrator finds that notice
and public procedure under 5 U.S.C.

553(b) are impracticable and

unnecessary because communities listed
in this final rule have been adequately

notified.

Each community receives a 6-month,

90-day, and 30-day notification

addressed to the Chief Executive Officer
that the community will be suspended

unless the required floodplain

management measures are met prior to

§64.8 List of eligible communities.

economic impact on a substantial
number of small entities. As stated in
section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local floodplain management together
with the availability of flood insurance
decreases the economic impact of future
flood losses to both the particular
community and the nation as a whole.
This rule in and of itself does not have a
significant economic impact. Any
economic impact results from the
community’s decision not to (adopt)

Flood insurance—floodplains.
PART 64—[AMENDED]
1. The authority citation for part 64

continues to read as follows:

Authority: 42 U.S.C. 4001 et. seq.,
Reorganization Plan No. 3 of 1978, E.O. 12127.

2. Section 64.6 is amended by adding
in alphabetical sequence new entries to
the table.

¢ Community Etfective date authorization/cancellation of sale of flood Current effective
State and location No. insurance in community map date Date!
Region lll—Regular Program
Conversions
Brockway, Borough of, Jefferson County ..| 420509 Jan. 17, 1974, Emerg. July 3, 1990, Reg. July 3, 1990, | July 3, 1990................ July 3, 1990.
Susp.
Clinton, Township of, Wyoming County ...... 422197 Apr. 13, 1978, Emerg. July 3, 1990, Reg. July 3, 1990, Py LS (el Do.
Susp.
Clover, Township of, Jefferson County....... 422442 May 18, 1976, Emerg. July 3, 1990, Reg. July 3, 1990, Do =28 sy Do.
Susp.
Coal, Township of, Northumberland | 421936 Aug. 12, 1974, Emerg. July 3, 1990, Reg. July 3, 1990, 5 il iR el Do.
County. ) Susp.
Falls, Township of, Wyoming County .......... 422198 Dec. 27, 1974, Emerg. July 3, 1990, Reg. July 3, 1990, Do Lt el Do.
Susp.
Longswamp, Township of, Berks County....| 421380 Nov. 24, 1975, Emerg. July 3, 1990, Reg. July 3, 1990 2, N T Do,
Susp.
Mehoopany, Township of, Wyoming | 422201 Aug. 21, 1975, Emerg. July 3, 1990, Reg. July 3, 1990, 0, Yoo Wl kel Do,
County. Sp.
Monroe, Township of, Wyoming County ..... 421186 Nov. 5, 1975, Emerg. July 3, 1990, Reg. July 3, 1990, Susp.. Do.
Nesquehoning, Borough of, Carbon | 420252 Apr. 16, 1974, Emerg. July 3, 1990, Reg. July 3, 1990, Do,
County. Susp.
Newton, Township of, Lackawanna | 421756 July 2, 1979, Emerg. July 3, 1990, Reg. July 3, 1990, Susp... 0y Jud Ll Al Do.
County.
Summerville, Borough of, Jefferson | 420514 Apr. 11, 1974, Emerg. July 3, 1930, Reg. July 3, 1890, 2y Ll S Do.
County. Susp.
Washington, Township of, Wyoming | 422207 Aug. 27, 1979, Emerg. July 3, 1990, Reg. July 3, 1990, DOt i s Do.
County. Susp.
Windham, Township of, Bradford County ...| 421409 Mar, 22, 1976, Emerg. July 3, 1990, Reg. July 3, 1990, D0 et Do.
Susp.
Winslow, Township of, Jefferson County....| 421215 Dec. 30, 1976, Emerg. July 3, 1990, Reg. July 3, 1990, & oy P AR Do.
Susp.
Regilon IV
Mississippt:
Jefferson County, Unincorporated Areas...| 280214 May 9, 1974, Emerg. July 3, 1990, Reg. July 3, 1990, Susp .. DO i@y Do.
Region ViI
Kansas:
Madicine Lodge, City of, Barber County ..... 200015 July 18, 1975, Emerg. July 3, 1990, Reg. July 3, 1990, Dossanalo bl Do.
Susp.
Region I—Regular Program Conversions
Maine:
Alfred, Town of, York County 230191 July 23, 1975, Emerg. July 16, 1990, Reg. July 16, 1990, | July 16, 1980....c..ccc..c July 16, 1990.
Susp.
Cushing, Town of, Knox County 230224 May 7, 1976, Emerg. July 16, 1990, Reg. July 16, 1990, Do.
Susp.
Friendship, Town of, Knox County 230225 Sept. 13, 1978, Emerg. July 16, 1990, Reg. July 16, 1990, Do.
Susp.
Leeds, Town of, Androscoggin County ....... 230003 June 11, 1975, Emerg. July 16, 1990, Reg. July 16, 1990, DO crisiesevreonss Do.
Susp.
South Bristol, Town of, Lincoln County....... 230220 Aug. 12, 1975, Emerg. July 16, 1890, Reg. July 16, 1990, B GRS e Do.
Susp.
Woolwich, Town of, Sagadahoc County ... 230210 Apr. 19, 1978, Emerg. July 16, 1990, Reg. July 16, 1990, D S S Do.
Susp.
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Community Effective date authorization/canceliation of sale of flood Current effective
State and location No. insurance in community map date Date?
Connecticut:
Middletown, City of, Middiesex County ......| 090068 Aug. 16, 1874, Emerg. Dec. 16, 1980, Reg. July 16, 1990, 7y R S Do.
Susp.
Region il
New York:
Jetfersonville, Village of, Sullivan County .| 361474 June 19, 1975, Emerg. Mar. 23, 1984, Reg. July 16, 1990, DO T e Do.
Susp.
Region Kl
Pennsylvania:
Greenfield, Township of, Lackawanna | 422456 Dec. 27, 1979, Emerg. July 16, 1990, Reg. July 18, 1890, v i Do.
County. Susp.
Quincy, Township of, Franklin County......... 421655 Sepl. 27, 1982, Emerg. July 16, 1990, Reg. July 16, 1990, Do.... Do.
Susp.
St. Thomas, Township of, Franklin | 421656 Aug. 15, 1975, Emerg. Jduly 16, 1990, Reg. July 16, 1990, D0 bt Do.
County. Susp.
Steuben, Township of, Crawford County ....| 421571 Apr. 7, 1975, Emerg. July 18, 1990, Reg. July 16, 1990, i e W R 3 Do.
Susp.
Topton, Borough of, Berks County .............. 420154 July 25, 1875, Emerg. July 16, 1990, Reg. July 16, 1290, o [ Vs s | Do.
Susp.
Vemon, Township of, Crawford County e 421575 July 24, 1975, Emerg. July 16, 19980, Reg. July 16, 1980, D0 (it steiod Do.
Susp.
Wayne, Township of, Crawford County ....... 421576 Aug. 21, 1975, Emerg. July 18, 1890, Reg. July 16, 1990, Do.
Susp.
Wilmot, Township of, Bradferd County......., 421124 Mar. 23, 1976, Emerg. July 16, 1980, Reg. duly 16, 1890, oA AU Do.
Susp.
Wyalusing, Borough of, Bradford County....| 420180 Aug. 7, 1975, Emerg. July 18, 1990, Reg. July 16, 1990, DO lsiiisy Do.
Susp.
Wyalusing, Township of, Bradford County .| 421128 Mar. 9, 1976, Emerg. July 16, 1990, Reg. July 16, 1990, N s Y Do.
Susp.
Region ¥
Georgia:
Meriwether  County, Unincorporated | 120473 June 25, 19886, Emerg. July 16, 1990, Reg. July 16, 1990, LR eI o Do.
Areas. Susp.
Mississippi:
Clay County, Unincorporated Areas ..........., 280036 Jan. 19, 1978, Emerg. July 18, 1920, Reg. July 16, 1990, 0 RIS 85 Do.
Wilkinson County, Unincorporated Areas...| 260202 Feb. 1.';. 1974, Emerg. July 18, 1880, Reg. July 16, 1990, b pder e, Do.
Susp.
Reglon Vi
New Maxico:
Estancia, Town of, Torrance County.........., 350082 May 8, 1875, Emerg. July 18, 1990, Reg. July 16, 1880, DOk e Do.
Susp.
Region Vil
lowa: |
Bremer County, Unincorporated Areas ......| 190847 Aug. 12, 1680, Emerg. July 16, 1980, Rag. July 16, 1990, . ORISRy S Do.
Susp.
Denver, City of, Bramer County ..................| 190028 May 27, 1975, Emerg. July 18, 1990, Reg. July 16, 1990, Y s Do.
Janesville, City of, Bremer and Biack | 190023 May 25. 1982, Emerg. July 16, 1880, Reg. July 18, 1980, {7 SRR R Do.
Hawk Counties. Susp.
Sumner, City of, Bremer County .............ccu! 190029 Aug. 8, 1975, Emerg. July 18, 1990, Reg. July 16, 1850, DI L hoi it Do.
Susp.
Waverly, City of, Bremer County................| 180030 May 2, 1975, Emerg. ‘Mar. 2, 1981, Reg. July 16, 1990, |3 CRSARTRA G el e d | Do.
Susp.
Plainfield, City of, Bremer County ..............| 190327 June 18, 1679, Emerg. Mar. 1, 1986, Reg. July 16, 1890, 0 T o i Do.
Susp.
Missourt:
Warrensburg, City of, Johnson County........ 290194 Aug. 26, 1975, Emerg. Sept. 18, 1985, Reg. July 18, 1980, R0 S e ety R Do.
Warsaw, City of, Benton County ................. 290030 Aug. 25;. 1875, Emerg. July 16, 1890, Reg. July 16, 1990, o) ek L Do.
Susp.
Reglon 1X
Arizona:
Prescott Valley, Town of, Yavapai County..| 040121 Mar. 28, 1980, Emerg. Aug. 18, 1982, Reg. July 16, 1990, 0. SREIRA Do.
Susp.

! Certain Federal assistance no fonger available in special flood hazard areas.
Code for reading third column: Emerg.—Emergency. Reg.—Regular. Susp—Suspension.
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Issued; June 19, 1990.
Harold T. Duryee,

Administrator, Federal Insurance
Administration.

[FR Doc. 80-15038 Filed 8-27-90; 8:45 am|)
BILLING CODE 6718-21-M

44 CFR Part 64
[Docket No. FEMA 6879]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency [FEMA].
ACTION: Final rule.

SUMMARY: This rule lists communities,
where the sale of flood insurance has
been authorized under the National
Flood Insurance Program (NFIP), that
are suspended on the effective date
shown in this rule because of
noncompliance with the revised
floodplain management criteria of the
NFIP. If FEMA receives documentation
that the community has adopted the
required revisions prior to the effective
suspension date given in this rule, the
community will not be suspended and
the suspension will be withdrawn by
publication in the Federal Register.
EFFECTIVE DATE: As shown in the fifth
column.

FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reductlon.
Federal Insurance Administration,
Federal Center Plaza, 500 C Street SW.,
room 416, Washington, DC 20472, (202)
646-2717.

SUPPLEMENTARY INFORMATION: The
NFIP enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.

Section 1315 of the National Flood
Insurance Act of 1968, as amended (42
U.S.C. 4022), prohibits flood insurance
coverage as authorized under the NFIP
(42 U.S.C. 4001-4128) unless an
appropriate public body shall have
adopted adequate floodplain
management measures with effective
enforcement measures.

On August 25, 1986, FEMA published
a final rule in the Federal Register that
revised the NFIP floodplain management
criteria. The rule became effective on
October 1, 1986. As a condition for
continued eligibility in the NFIP, the
criteria at 44 CFR 60.7 require
communities to revise their floodplain
management regulations to make them
consistent with any revised NFIP
regulation within 6 months of the
effective date of that revision or be
subject to suspension from participation
in the NFIP.

The communities listed in this notice
have not amended or adopted floodplain
management regulations that
incorporate the rule revision.
Accordingly, the communities are not
compliant with NFIP criteria and will be
suspended on the effective date shown
in this final rule. However, some of
these communities may adopt and
submit the required documentation of
legally enforceable revised floodplain
management regulations after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in the
Federal Register. In the interim, if you
wish to determine if a particular
community was suspended on the
suspension date, contact the appropriate
FEMA Regional Office or the NFIP
servicing contractor.

The Administrator finds that notice
and public procedures under 5 U.S.C.

533(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified. Each community receives a 90-
and 30-day notification addressed to the
Chief Executive Officer that the
community will be suspended unless the
required floodplain management
measures are met prior to the effective
suspension date. For the same reasons,
this final rule may take effect within less
than 30 days.

Pursuant to the provision of 5 U.S.C.
805(b), the Administrator, Federal
Insurance Administration, FEMA,
hereby certifies that this rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As stated in
section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local floodplain management together
with the availability of flood insurance
decreases the economic impact of future
flood losses to both the particular
community and the Nation as a whole.
This rule in and of itself does not have a
significant economic impact. Any
economic impact results from the
community's decision not to adopt
adequate floodplain management
measures, thus placing itself in
noncompliance with the Federal
standards required for community
participation.

List of Subjects in 44 CFR Part 64
Flood insurance and floodplains.

PART 64—[AMENDED]
1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E.O. 12127.

2. Section 64.6 is amended by adding
in alphabetical sequence new entries to
the table.

§64.6 List of eligible communities,

State Community name County “";‘":""7 Etfective date
Regular Program Communities

tllinois Joppa, Village of M 170757 | July 3, 1990.

Do Old Shawneetown, Village of Gallatin 170247 Do.
Maine Brownfield, Town of Oxford 230087 Do.
Waest Virginia Poca, Town of Putnam 540168 Do.

Do Pullman, Town of Ritchie. 540263 Do.

Do Falling Springs Corporation, (known as: Town of | Greenbrier.............. 450243 Do.

Renick).
Do Rhodell, Town of Raleigh 540173 Do,
Do Rupert, Town of Greenbrier ..o | 540044 Do.
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Issued: June 19, 1990.
Harold T. Duryee,

Administrator, Federal Insurance
Adminjstration.

[FR Doc. 90-15039 Filed 6-27-90; 8:45 am]
BILLING CODE 6713-21-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 640

[Docket No. 70345-0122]

RIN: 0648-AC25

Spiny Lobster Fishery of the Gulf of
Mexico and South Atlantic

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Final rule.

SUMMARY: NOAA issues this final rule
to implement the previously
unimplemented portions of Amendment
1 to the Fishery Management Plan for
Spiny lobster in the Gulf of Mexico and
South Atlantic (FMP). Measures
implemented by this rule (1) Require a
permit to harvest spiny lobsters in the
exclusive economic zone (EEZ) in
quantities in excess of the bag limits or
to sell spiny lobsters in or from the EEZ,
(2) require a permit to wring tails from
spiny lobsters in or from the EEZ, and
(3) establish a recreational bag limit for
spiny lobsters harvested in the EEZ
during the regular season. The intended
effects of this rule are to prevent
overfishing of the spiny lobster resource
and to provide for more consistent state
and Federal management measures.
EFFECTIVE DATE: July 30, 1990, except
that § 640.4 is effective June 28, 1990.
FOR FURTHER INFORMATION CONTACT:
Michael E. Justen, 813-893-3722.

SUPPLEMENTARY INFORMATION: The
spiny lobster fishery is managed under
the FMP and its regulations at 50 CFR
part 640 under the authority of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act), 18
U.S.C. 1801 et seg. The FMP and
Amendment 1 were prepared jointly by
the Gulf of Mexico and South Atlantic
Fishery Management Councils
(Councils). This rule implements three
measures of Amendment 1 that were
approved but not implemented.

A notice of availability of Amendment
1 and request for comments was
published on February 25, 1987 (52 FR
5564). A proposed rule to implement
Amendment 1 was published on March
18, 1987 (52 FR 8485). A notice of
availability of a minority report on

Amendment 1 by some members of both
Councils was published on April 3, 1987
(52 FR 10780; corrected at 52 FR 13257,
April 22, 1987). Final rules to implement
parts of Amendment 1 were published
on June 15, 1987 (52 FR 22656; corrected
at 52 FR 23450, June 22, 1987) and May
16, 1988 (53 FR 17194).

The FMP manages the spiny lobster
fishery throughout the EEZ off the South
Atlantic coastal states from the
Virginia/North Carolina border south
and through the Gulf of Mexico. The
management unit for the FMP consists of
the spiny lobster, Panulirus argus, and
the slipper (Spanish) lobster, Scy//arides
nodifer.

The preamble to the proposed rule
contained information on the fishery,
discussed problems in the fishery,
discussed the proposed regulatory
changes, and analyzed the benefits of
the proposed changes. The information
is not repeated here.

Implementation of Delayed Measures

The three measures of Amendment 1
that were approved by not previously
implemented are:

1. The requirement for a permit to
harvest spiny lobsters in the EEZ in
quantities exceeding the bag limit or to
sell spiny lobsters in or from the EEZ.

2. The requirement for a permit to
wring tails from spiny lobsters taken in
the EEZ in the commercial fishery.

3. The establishment of a recreational
bag limit for spiny lobsters taken in the
EEZ during the regular season.

These measures are interrelated and
are dependent on the requirement for a
Federal commercial permit which serves
as a device to distinguish between
commercial and recreational fishermen
in the EEZ. To be eligible for a
commercial permit, the owner or
operator of a vessel must derive at least
10 percent of his or her earned income
from commercial fishing during the
calendar year preceding his or her
application.

Florida's permitting system did not
provide a capatible distinction between
commercial and recreational fishermen
in its waters. Therefore, NOAA did not
implement these measures in either of
the two previous rules to implement
portions of Amendment 1. Florida has
distinguished between commercial and
recreational fishermen by establishing a
requirement for a spiny lobster
recreational license. NOAA considers
the state permitting system to be
sufficiently compatible with the
permitting system proposed in
Amendment 1. Therefore, the remaining
measures of Amendment 1 may now be
implemented.

The requirement for a permit to wring
tails from spiny lobster limits this
practice to situations where wringing
tails is necessary to maintain a quality
commercial product when a vessel is on
a lengthy trip in the EEZ, Unrestricted,
tail wringing has hampered Federal and
state enforcement of the minimum size
limit and the prohibition on taking spiny
lobster using spears, hooks, or similar
devices.

Implementing the recreational bag
limit provides a much needed limitation
on the recreational harvest of spiny
lobster from the EEZ during the regular
season. The bag limit in this rule is
compatible with the existing bag limit
applicable to Florida's waters, thereby,
facilitating enforcement. '

Changes From the Proposed Rule

In § 640.4, the paragraph on fees is
removed and the heading of the section
is revised accordingly. The Secretary of
Commerce, under the Magnuson Act,
may establish the level of fees that are
authorized in an FMP or amendment.
Neither the FMP nor Amendment 1
authorizes fees. The paragraph on
issuance of permits is revised 8o permits
may be issued throughout the year
rather than only during June and July
thus providing more flexibility for
applicants and for permit issuers.
Permits are for the season beginning in
August, rather than for the calendar
year, so that two permits will not be
required during a season. An exemption
from the permit requirements is added
to § 640.4 to cover legally harvested
lobsters or tails that are merely in
transit through the EEZ,

The requirement that a permit
applicant provide a copy of his state
permit is removed as unnecessary for
administration of the Federal permitting
system. In lieu thereof, an owner and
operator need report only his or her
Florida saltwater products license
number, if applicable. An applicant must
provide a copy of the vessel's U.S. Coast
Guard certificate of documentation or
state registration certificate as
verification of the vessel's name, official
number, and length. NOAA frequently
has found inaccuracies in this
information on applications. The
requirements to provide the vessel's
tonnage and radio call sign are deleted
as unnecessary. Furthermore, the
approximate live well capacity will be
reported only in gallons.

The provision for validity of a permit
for a period not to exceed 60 days after
sale of a permitted vessel is removed to
preclude participation in the commercial
fishery by a person who does not meet
the earned income requirement for a
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permit, as was intended in Amendment
1. The provision in the propoesed rule
authorizing the Regional Director te
disregard the earned income
requirement for a permit in a case of
documented hardship is notincluded in
this final rule. Such authorization is not
contained in Amendment 1 and is
contrary to the procedures. of the
Regional Director in other fisheries that
have earned income requirements.

Additional documents identifying
owners and operators of vessels
applying for permits are required, and
the permits section is reordered and
reworded for clarity,

In § 840.7, for clarity, specific
prohibitions are added (1) regarding
purchase or sale of spiny lobsters that
are smaller than the minimum size or
that are taken in the EEZ by a vessel
that does not have a seasonal vessel
permit, (2] regarding purchase or sale of
separated spiny labster tails that are
taken by a vessel that does not have a
tail-separation permit, and (3) regarding
possegsion of separated spiny lobster
tails by a vessel that does not have a
tail-separation permit.

The qualification that possession of
separated spiny lobster tails in or from
the EEZ must be incidental to a trip of 48
hours or more is added to § 640.21(d). In
the proposed rule, that qualification was
contained only in the section dealing
with an application for a tailing permit.
The addition of that qualification to
§ 640.21(d) clarifies the restriction on
removing the tails of spiny lobsters, as
was intended in Amendment 1. In
support of that qualification, a definition
for “trip™is added.

Comments and Responses

In its:comments on the proposed rule;
the U.S. Coast Guard opposed the use of
a tailing permit because it would be too
difficult to enforce. As noted above;
under certain circumstances, the
wringing of tails is necessary to
maintain a quality commercial product.
The validity of a tail-wringing permit is
limited to those circumstances:. Under
the status quo, there are no limitations
on tail wringing in the EEZ and Florida's
prohibition on tail wringing can be
enforced only when it is known that the
spiny lobsters were harvested in state
waters. Accordingly, NOAA cencludes
that, cverall, enforceability will be
enhanced and conservation of the
resource will be aided by
implementation of the tail-wringing
permit,

Classification

The Regional Director, Southeast
Region, NMFS, determined: that
Amendment 1 is necessary for the

conservation and management of the
spiny lobster fishery of the Gulf of
Mexico and the South Atlantic and that
it is consistent with the Magnuson Act
and other applicable law:

The Councils prepared an
environmental assessment for
Amendment 1 and the Assistant
Administrator for Fisheries, NOAA,
concluded that there will be no
significant impact on the environment as
a result of the amendment's
management measures.

The Under Secretary for Oceans and
Atmosphere, NOAA, determined that
this:rule is.not a “major rule” requiring a
regulatory impact analysis under E.O.
12291. This rule is not likely to result in
an annual effect on the economy of $100
million or more; 8 major increase in
costs or prices for consumers, individual
industries, Federal, state; or local
government agencies, or geographic
regions; or a significant adverse effect
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

The Councils prepared a supplemental
regulatory impact review for
Amendment 1. A summany of the
economic effect was included in the
proposed rule at 52 FR 8487 (March 18,
1987) and is not repeated here.

The General Counsel of the
Department of Commerce, certified to
the Small Business Administration that
this rule will not have a significant
economic impact on a substantial
number of small entities because it will
not signifcantly reduce harvest levels,
alter current fishing practices, orimpose
significant new costs on the industry. As
a result, a regulatory flexibility analysis
was not prepared.

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act. This
collection of information has been
approved by the Office of Management
and Budget. OMB control number 0648—
0205 applies. The public reporting
burden for this collection of information
is estimated to average 15 minutes per
response ineluding the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments:
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing the burden to: Mike Justen,
National Marine Fisheries Service, 9450
Koger Blvd., St. Petersburg, FL 33742;
and to the Office of Information and
Regulatory Affairs, Office of

Management and Budget, Washington,
DC 20503 (Attn: paperwork reduction act
project 0648-0205).

The Councils determined that this rule
will be implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
zone management programs of North
Carolina, South Carolina, Florida,
Alabama, Mississippi, and Lounisiana.
Georgia and Texas do not have
approved coastal zone management
programs. These determinations were
submitted for review by the responsible
state agencies under section 307 of the
Coastal Zone Management Act. Florida,
Louisiana, Mississippi, and South
Carolina agreed with these
determinations: The other states did not
respond within the statutory time
period, and, therefore, consistency is
automatically implied.

This rule dees not contain policies
with federalism implications sufficient
to warrant a federalism assessment
under E.O. 12612.

The Assistant Administrator for
Fisheries, NOAA, pursuant to the
Administrative Pracedure Act, 5 U.S.C.
553(d)(3). finds for good cause;, namely,
to provide fishermen the maximum
amount of time before the
commencement of the next season to
apply for and receive permits to engage
in the commercial spiny lobster fishery,
that it is not necessary to.delay for 30
dalys the effective date of § 640.4 of this
rule.

List of Subjects in 50 CFR Part 640
Fisheries, Fishing, Reporting and
recordkeeping requirements.
Dated: june 22, 1980.
James E. Douglas, Jt.,
Deputy Assistant Admnistrator for Fisheries;
National Marine Fisheries Service.
For the reasons set forth in the

preamble, 50' CFR part 640 is amended
as follows:

PART 640—SPINY LOBSTER FISHERY
OF THE GULF OF MEXICO AND SOUTH
ATLANTIC

1. The authority citation for part 640
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In § 640.2, a new definition for 7rip
is added in alphabetical order to read as
follows:

§640.2 Definitions.

Trip means & fishing trip, regardiess of
number of days’ duration, that begins
with departure from a deck, berth,
beach, seawall, or ramp and that
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terminates with return to a dock, berth,
beach, seawall, or ramp.

3. Section 640.4 is revised to read as
follows:

§640.4 Permits.

(a) Applicability. (1) To sell a spiny
lobster in or from the EEZ, or to be
exempt from the daily catch and
possession limit of spiny lobster in or
from the EEZ specified in
§ 640.21(c)(1)(i), an owner or operator of
a vessel must obtain a seasonal vessel
permit.

(2} To possess a separated spiny
lobster tail in or from the EEZ aboard a
vessel, the owner or operator of that
vessel must obtain a tail-separation
permit. A tail-separation permit will not
be issued to an owner or operator who
does not qualify for a seasonal vessel
permit.

(3) An owner or operator of a vessel
that has legally harvested spiny lobsters
in the waters of a foreign nation and
possesses spiny lobsters or separated
tails in the EEZ incidental to such
foreign harvesting is exempt from the
permit requirements of paragraphs (a)
(1) and (2) of this section provided a
proper bill of lading or other proof of
lawful harvest in the waters of a foreign
nation accompanies such lobsters or
tails.

(b) Application for permit. (1) An
application for a seasonal vessel or tail-
separation permit must be submitted
and signed by the owner or operator of
the vessel. The application must be
submitted to the Regional Director at
least 60 days prior to the date on which
the applicant desires to have the permit
made effective.

(2) A permit applicant must provide
the following information:

(i) A copy of the vessel’s U.S. Coast
Guard certificate of documentation or
state registration certificate;

(ii) The vessel's name, official number,
length, home port, and engine
horsepower. .

(iii) Name, mailing address including
zip code, telephone number, and Florida
saltwater products license number, if
applicable, of the owner of the vessel;

(iv) Name, mailing address including
zip codes, telephone number, and
Florida saltwater products license
number, if applicable, of the applicant, if
other than the owner;

(v} Social security number and date of
birth of the applicant and the owner;

(vi) Approximate live well capacity in
gallons;

(vii) Any other information concerning
vessel and gear characteristics
requested by the Regional Director;

(viii) A sworn statement by the
applicant certifying that at least 10

percent of his or her earned income was
derived from commercial fishing during
the calendar year preceding the
application;

(ix) Proof of certification, as required
by paragraph (b)(3) of this section; and

(x) If a tail-separation permit is
desired, a sworn statement by the
epplicant certifying that his fishing
activity—

(A) Is routinely conducted in the EEZ
on trips of 48 hours or more; and

(B) Necessitates the separation of
carapace and tail to maintain a quality
product.

(3) The Regional Director may require
the applicant to provide documentation
supporting the sworn statement under
paragraph (b)(2)(viii) of this section
before a permit is issued or to
substantiate why such a permit should
not be denied, revoked, or otherwise
sanctioned under paragraph (g) of this
section.

(4) Any change in the information
specified in paragraph (b)(2) of this
section must be submitted in writing to
the Regional Director by the permit
holder within 30 days of any such
change. The permit is void if any change
in the information is not reported.

(c) Issuance. (1) Except as provided in
subpart D of 15 CFR part 904, the
Regional Director will issue a permit at
any time during the fishing year to the
applicant.

(2) Upon receipt of an incomplete
application, the Regional Director will
notify the applicant of the deficiency. If
the applicant fails to correct the
deficiency wthin 30 days of the Regional
Director’s notification, the application
will be considered abandoned.

(d) Duration. A permit remains valid
for the remainder of the season for
which it is issned unless revoked,
suspended, or modified pursuant to
subpart D of 15 CFR part 804.

(e) Transfer. A permit issued under
this section is not transferable or
assignable. A person purchasing a
vessel with a seasonal vessel permit
must apply for a new permit in
accordance with the provisions of
paragraph (b) of this section. The
application must be accompanied by a
copy of an executed (signed) bill of sale.

(f) Display. A permit issued under this
section must be carried on board the
permitted vessel at all times and such
vessel must be identified as provided for
in § 640.6. The operator of a fishing
vessel must present the permit for
inspection upon request of an authorized
officer.

(g) Sanctions. Procedures governing
permit sanctions and denials are found
at subpart D of 15 CFR part 904.

(h) Alteration. A permit that is altered,
erased, or mutilated is invalid.

(i) Replacement. A replacement
permit may be issued. An application for
a replacement permit will not be
considered a new application.

4. In § 640.7, paragraphs (i) and (j) are
revised and new paragraphs (q) through
(u) are added to read as follows:

§ 640.7 Prohibitions.

- - - * .

(i) Exceed the recreational daily catch
and possession limit, as specified in
§ 640.21(c)(1).

(j) Retain a spiny lobster smaller than
the minimum size, except as specified in
§ 640.22; or purchase, barter, trade, or
sell a spiny lobster smaller than the
minimum size, as specified in § 640.22(a)
(1) or (2).
- - - - -

(q) Purchase, barter, trade, or sell a
spiny lobster taken in the EEZ by a
vessel that does not have a seasonal
vessel permit, as specified in
§ 640.4(a)(1).

(r) Purchase, barter, trade, or sell a
separated spiny lobster tail taken in the
EEZ by a vessel that does not have a
tail-separation permit, as specified in
§ 640.4(a)(2).

(s) Falsify information specified in
§ 640.4(b)(2) on an application for a
permit; or fail to report a change in such
information, as specified in § 640.4(b)(4).

(t) Fail to display a permit, as
specified in § 640.4(f).

(u) Possess a separated spiny lobster
tail, except as specified in § 640.21(d).

5. In § 640.21, paragraphs (c)(1) and
(c)(3) are revised and new paragraph (d)
is added to read as follows:

§ 640.21 Harvest limitations.

* . * - *

(c) . N

(1) The daily catch and possession of
spiny lobsters in or from the EEZ is
limited to six per person:

(i) During the fishing season described
at § 640.20(a), except for spiny lobsters
possessed aboard a vessel with the
seasonal vessel permit specified in
§ 640.4(a)(1); and

(ii) During the special non-trap
recreational season described at
§ 640.20(b).

(3) The operator of a vessel that fishes
for spiny lobster in the EEZ is
responsible for the cumulative
recreational catch, based on the number
of persons aboard, applicable to that
vessel.
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{d) Tail separation. The possession of
a separated spiny lebster tail is
authorized only—

(1) Abeard a vessel having on board
the tail-separation: permit specified in
§ 640.4(a)(2); and

(2) When the possession is incidental
to fishing in the EEZ on a trip of 48 hours
or more.

8. In § 640.22, paragraph (a) is revised
to read as follows:

§640.22 Size limitations.

(a) Length. Except as provided in
paragraph (b) of this section, a spiny
lobster—

(1) With a carapace length of 3.0
inches (7.62 centimeters) or less; or

(2) Aboard a vessel authorized under
§ 640.21(d) to possess a separated spiny
lobster tail, with a tail length less than
5.5 inches (13.97 centimeters)}—must be
returned immediately to the water
unharmed.

. - - .

{FR Doc. 80-14973 Filed 6-25-90; 12:01 pm]
BILLING CODE 3510-22-M

50 CFR Part 675
[Docket No. 91046-0006]

Groundfish of the Bering Sea and
Aleutian Isiands Area.

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
AcTION: Notice of apportionment and
notice of closure; request for comments.

summMARY: NOAA announces the
apportionment of amounts of Alaskan
groundfish to the domestic annual
processing (DAP) portion of the
domestic annual harvest (DAH), and
closure of the Bering Sea and Aleutian
Islands subareas to further directed
fishing for Atka mackerel under
provisions of the Fishery Management
Plan (FMP) for the Groundfish Fishery of
the Bering Sea and Aleutian Islands
Area (BSAI). These actions are
necessary to assure maximum use of
groundfish in that area and prevent the
total allowable catch (TAC) for Atka
mackerel in the BSAI from being
exceeded before the end of the fishing
year. The intent of this action is-to
assure optimum use of groundfish while
conserving Atka mackerel stocks.
pATES: Effective from noen, Alaska
local time (ALT), June 26, 1990 through
December 31, 1980. Comments will be
accepted through July 10, 1990.
ADDRESSES: Comments should be
mailed to Steven Pennoyer, Director,

Alaska Region, National Marine
Fisheries Service, P.O. Box 21668,
Juneau, Alaska 99802, er be delivered to
Room 453, Federal Building, 709 West
Ninth Street, Juneau, Alaska.

FOR FURTHER INFORMATION CONTACT:
Jessica Gharrett, Resource Management
Specialist, NMES, 907-586-7229.
SUPPLEMENTARY INFORMATION: The FMP
governs the groundfish fishery in the
exclusive economic zone within the
BSAI under the Magnuson Fishery
Conservation and Management Act. The
FMP was developed by the North Pacific
Fishery Management Council (Council)
and implemented by rules appearing at
50 CFR 611.93 and part 675. Initial
specifications for 1990 TACs were
published at 55 FR 1434 (January 16,
1990). The same notice established a 15-
percent non-specific reserve, and then
apportioned additional ameunts from
that reserve to joint venture processing
(JVP) in order te provide bycatch
amounts for other targeted [VP fisheries.
Amounts needed to supplement DAP
were retained in the reserve to be
apportioned as needs arose later in the
year. On June 24, 1990, 700 mt of DAP
were reapportioned to J[VP for
arrowtooth flounder and 2,110 mt of
DAP were reapportioned to JVP for
Pacific cod. Reserves were reduced by
2,800 mt, thereby increasing JVP and
TAC for two target species groups (300
mt being reapportioned for JVP and TAC
for pollock and 2,500 mt for JVP and
TAC for “other species”), to-provide
bycatch for a reopening of the JVP
directed fisheries for yellowfin sole and
“other flatfish".

Notice of Apportionment

The following action is taken by this
notice to apportion groundfish from the
non-specific reserve to the BSAI DAP
for Atka mackerel. The current TAC for
Atka mackerel is set at 17,850 metric
tons (mt). The entire TAC is apportioned
to DAP. In the BSAL, the estimated DAP
catch of Atka mackerel through June 16
is 16,500 mt, leaving a remainder of 1,350
mt. At current catch rates, the entire
apportionment of Atka mackerel will be
taken seon. In order to extend the DAP
fishing season and allow full
commercial use of the available Atka
mackerel stock, an additional 3,150 mt is
apportioned from the non-specific
reserve to DAP for Atka mackerel. This
apportionment does not result in
overfishing of Atka mackerel, as the
resulting TAC amount (21,000 mt} is less.
than its acceptable biological catch
which is 24,000 mt.

Notice of Closure to Directed Fishing

The Regional Director has determined
that fisheries for Pacific Ocean perch
will require up to 500 mt of Atka
mackerel for bycatch, Under
§ 675.20(a}(8), when the Regional
Director finds that the remaining amount
of TAC of any target species is likely to
be reached, he may establish a directed
fishing allowance (DFA) for that species,
considering the amount of that species
which will be taken as incidental catch
in directed fishing for other species in
the same area. Further, if the DFA is
reached or is likely to be reached, the
Secretary will publish a notice
prohibiting directed fishing for that
species for the remainder of the fishing
year.

The Regional Director has determined
that the amount of Atka mackerel that
will remain on June 28, 1990, about 500
mt, will be necessary for bycatch in
other fisheries; therefore he is
establishing a DFA of 20,500 mt for Atka
mackerel, and prohibiting further
directed fishing for Atka mackerel at
noon, [une 26; 1990. After that time, in
accordance with § 675.20(h)(5), during
each trip a vessel may lawfully retain
Atka mackerel only in an amount less
than 20 percent of the total amount of all
other fish species (based on round
weight equivalents) retained at the same
time on the vessel during the same trip.

Classification

The Assistant Administrator for
Fisheries, NOAA, finds for good cause
that it is impractical and contrary to the
public interest to provide prior notice
and comment on this notice or to delay
its effective date. Inmediate
effectiveness of this notice is necessary
to prevent the TAC for Atka mackerel
from being exceeded by the end of June,
1990. However, interested persons are
invited to submit comments in writing te
the address above for 15 days after the
effective date of this notice.

This action is taken under the
authority of §§675.20(a)(8), and
675,20(h), and complies with Executive
Order 12291,

List of Subjects in 50 CFR Part 675

Fish, Fisheries, Reporting and
recordkeeping requirements.

Authority: 18 U.S.C. 1801 ef seq.

Dated: June 25, 1990.
Richard H. Schaefer,
Dirvector of Office of Fisheries, Conservation
and Managemeat, National Marine Fisheries
Service.
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TABLE 1.—BERING SEA/ALEUTIAN ISLANDS APPORTIONMENT OF TAC

[Values are in metric tons)
This 1
Current e Revised
Atka mackerel:

TAC=17,850; ABC=24,000 DAP 17,850 | +3,150 21,000
VP 0 0
Total {TAC=2,000,000) DAP | 1,492510 43,150 | 1,495,660
JvP 257,992 257.992

RE-
SERVES 249498 | —3,150 246,348

[FR Doc. 80-15073 Filed 6-25-80; 2:09 pm]
BILLING CODE 3510-22-M
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Proposed Rules

Federal Register
Vol. 55, No. 125

Thursday, June 28, 1990

This section of the FEDERAL REGISTER
contains notices to the public of the
propesed issuance of rules and
regulations.. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules,

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 919
[Docket No. FV 90-171 PR]
Peaches Grown in Mesa County,

Colorado; Proposed 1990-91
Expenses and Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
authorize expenditures and establish a
rate of assessment for the 1990-91 fiscal
period for the Administrative Committee
{committee), established under
Marketing Order No. 919 regulating
peaches grown in Mesa County,
Colorado. The action proposed is
needed so that the committee can pay
anticipated marketing order expenses
and continue to perform its duties and
administer the marketing order program.

DATES: Comments must be received by
July 9, 1990.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule to: Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2525-S,
Washington, DC 20090-6456. Three
copies of all written material must be
submitted. A copy will be made
available for public inspection in the
office of the Docket Clerk during regular
business hours. All comments should
reference the docket number and the
date and page number of this issue of
the Federal Register.

FOR FURTHER INFORMATION CONTACT:
George Kelhart, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-64586, telephone 202-475-3918.
SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement and Marketing Order No.
919, both as amended (7 CFR part 919),

regulating the handling of peaches
grown in Mesa County, Colorado. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 801-
674), hereinafter referred to as the Act.

This proposed rule has been reviewed
by the Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major’ rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of esentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are about 45 handlers subject to
regulation under the Federal marketing
order for peaches grown in Mesa
County. Small agricultural service firms
have been defined by the Small
Business Administration (SBA) (13 CFR
121.2) as those having annual receipts of
less than $3,500,000. Likewise, there are
about 290 peach producers in Mesa
County. Small agricultural producers
have been defined by the SBA as those
having annual receipts of less than
$500,000. The majority of Mesa County
peach handlers and producers may be
classified as small entities.

An annual budget of expenses and
rate of assessment are prepared by the
committee and submitted to the
Department for approval. The members
of the committee are handlers and
producers of Mesa County peaches.
They are familar with the committee's
needs and with the costs for goods,
services and personnel in their local
area, and are thus in a position to
formulate an appropriate budget. The
budget is formulated and discussed in
public meetings. Thus, all directly
affected persons have an opportunity to
participate and provide input into the
committee’s budget recommendation.

The assessment rate recommended by
the committee is derived by dividing the
anticipated expenses by the expected
bushels of assessable peaches shipped.
Because that rate is applied to actual
shipments, it must be established at a
rate which will produce sufficient
income to pay the committee's expected
expenses. The annual budget and
assessment rate are usually acted upon
by the committee shortly before a
season starts, and expenses are incurred
on a continuous basis. Therefore, budget
and assessment rate approvals must be
expedited so the committee will have
funds to pay its expenses.

Because of a severe freeze, there was
no assessable production from last
year's Mesa County peach crop. The
committee operated on a reduced budget
and relied on voluntary contributions
and reserve funds to pay necessary
program expenses. No assessment rate
was established for last year. This year,
normal marketing order operations are
expected to resume and a budget of
$42,300 has been recommended, based
on an assessment rate of 20 cents per 50-
pound bushel equivalent. The
assessment would apply only to
interstate shipments of Mesa County
peaches, estimated for the current
season at approximately 150,000
bushels.

In order for the committee to maintain
its operations and serve the industry
during the 1990-91 crop year, the
committee met on May 15, to consider
proposed budgets and rates of
assessment. The proposed budget of
$42,300 and the proposed rate of
assessment of 20 cents per 50-pound
bushel included in this rulemaking were
recommended by the committee in a
meeting on June 5, 1890. Major proposed
expenditure items for 1990-91, compared
with budgeted expenses for 1989-90, are
as follows:

1989-90 1990-91

Program operations

(salary, rent, €1C.) .....co.... $8,751.00 | $14,239.00
Committee expenses (per

diem, e1C.) .uiincarnsnsasanns 450.00 450.00
ComplianCe .....cuvurvssssssscsnraed 1,000.00 1,000.00
Market research and

development ........cen 5,224.00 8,000.00
Contingency (reserve)......| 11,147.00 | 18,611.00

> 70 (ol bt T 1w 26,572.00 | 42,300.00

Proposed 1989-90 expenditures for the
Program Operations and Market
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Research and Development categories
was based on very little activity due to
the total loss of the crop. The proposed
increases for 1990-91 are needed
because the industry expects a good
harvest and thus, there will be a need
for full operations and increased market
development activities. The committee
plans to increase its traditional market
development activities, such as the
distribution of T-shirts, caps, posters,
mugs, etc., because of the expected good
harvest.

The 1990-91 contingency reserve of
$18,611 for the Colorado peach (Mesa
County) marketing order was
recommended, in part, to replenish the
reserve fund which was drawn on
during last year's crop failure. The
committee intends to make funds
available to meet unexpected
emergencies within the industry. An
example of such an emergency would be
to advise consumers on food safety
issues.

Expected income from 1990-91
assessments, as proposed, would be
$30,000, generated by assessments on
approximately 150,000 bushels.
However, only about 60 percent of the
crop is expected to be shipped out of the
State of Colorado, and thus subject to
assessments under the order. Other
projected income includes a $3,000 grant
from Mesa County for the 1991 mosaic
tree survey, $1,000 income from interest
and from the sale of market
development items, and an $800 Mesa
County grant to be used during the tree
survey for the trapping of insects which
spread mosaic disease. This proposed
budget also includes a carryover net
reserve of $7,500.

While this proposed action would
impose additional costs on handlers, the
costs would be in the form of
assessments on all handlers. Some of
the additional costs may be passed on to
producers. However, these costs would
be significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

A comment period of less than 30
days is deemed appropriate for this
action. Because commitiee expanses are
incurred on & continuous basis during
the entire fiscal period, approval of the
expenditures must be expedited.

List of Subjects in 7 CFR Part 919

Marketing agreements, Peaches,
Reporting and recordkeeping
requirements.

PART 919—PEACHES GROWN IN
MESA COUNTY, COLORADO

For the reasons set forth in the
preamble, it is proposed that 7 CFR part
919 be amended as follows:

1. The authority citation for 7 CFR
part 919 continues to read as follows:

Authority: Secs. 1-18, 48 Stat. 31, as
amended; 7 U.S.C. 601-874.

2. Section 919,229 is added to read as
follows:

§919.229 Expenses and rate of
assessment.

Expenses of $42,300 are authorized to
be incurred by the Administrative
Committee for the fiscal period ending
June 30, 1991. An assessment rate of 20
cents per 50-pound bushel equivalent is
established for the fiscal year ending
June 30, 1891. Unexpended funds from
the prevoius fiscal period may be
carried over as a reserve.

Dated: June 22, 1990.

William J. Doyle,

Associate Deputy Director, Fruit and
Vegetable Division,

[FR Doc. 80-15040 Filed 6-27-80; 8:45 am]
BILLING CODE 3410-02-M

FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Regutation Y; Docket No. R-0699]

Exemption From Tie-in Prohibitions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice of proposed rulemaking.

SUMMARY: Section 106 of the Bank
Holding Company Act Amendments of
1970 (“Section 106™) (12 U.S.C. 1971,
1972(1)) prohibits a bank from extending
credit, leasing or selling property,
furnishing a service, or fixing or varying
the consideration for any of the
foregoing on the condition that the
customer obtain additional credit,
property, or service from the bank other
than a loan, discount, deposit, or trust
service (collectively, “traditional
banking services"”). Section 106 also
prohibits a bank from conditioning
either the availability of or
consideration for a loan, lease, sale, or
service upon the customer obtaining
additional credit, property, or service
from the bank's parent holding
company. This proposed regulation
provides an exemption that would allow
a bank {including a credit card bank) to
vary the consideration for obtaining a
credit card from the card-issuing bank
on the basis of the condition that the
customer also obtain a traditional

banking service from a bank or savings
institution subsidiary of the card-issuing
bank's parent holding company.

DATES: Comments must be submitted on
or before July 30, 1990.

ADDRESSES: Comments, which should
refer to Docket No. R-0699 may be
mailed to the Board of Governors of the
Federal Reserve System, 20th and
Constitution Avenue NW., Washington,
DC 20551, to the attention of Mr.
William W. Wiles, Secretary; or
delivered to room B-2223, Eccles
Building, between 8:45 a.m. and 5:15 p.m.
Comments may be inspected in room B-
1122 between 8 a.m. and 5 p.m., except
as provide in § 261.8 of the Board’s
Rules Regarding Availability of
Information, 12 CFR 261.8.

FOR FURTHER INFORMATION CONTACT:
Robert deV. Frierson, Senior Attorney
(202/452-3711) or Mark . Tenhundfeld,
Attorney (202/452-3612), Legal Division,
Board of Governors; or Anthony Cyrnak,
Economist, (202/452-2917), Division of
Research and Statistics, Board of
Governors. For the hearing impaired
only, Telecommunication Device for the
Deaf (TDD), Earnestine Hill or Dorothea
Thompson (202/452-3544).

SUPPLEMENTARY INFORMATION:
Background

Section 106 generally prohibits a bank
from tying reduced consideration for
credit or other service to the
requirement that a customer also obtain
some additinal service from the bank or
a holding company affiliate of the bank.
Tying occurs when the customer is
forced or induced to purchase a product
that the customer does not want (the
tied product) in order to obtain a
product that the customer desires (the
tying product). There is an exception to
this tying prohibition that permits a
bank to reduce the consideration for
credit or other service if the customer
obtains some other traditional banking
service from that bank. This exception
does not apply, however, where tie
credit from one bank is tied to an
additional service from an affiliate.
Thus, while section 106 permits & bank
to tie its own traditional banking
services, it does not permit the bank to
tie one of its services to a traditional
banking service offered by an affiliate.
Section 225.4(d) of the Board's
Regulation Y (12 CFR 225.4(d})
implements these anti-tying provisions.

Section 108 provides that the Board
may, by regulation or order, “permit
such exceptions * * * as it congiders
will not be contrary te the purpose of
this section.” The Senate banking
committee’s report explains that section
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106 was added to the House proposal in
order to prevent the anticompetitive
effects of tying arrangements:

The purpose of this provision is to prohibit
anti-competitive practices which require
bank customers to accept or provide some
other service or product or refrain from
dealing with other parties in order to obtain
the bank product or service they desire.!

The underlying Congressional concern
addressed by section 106 was fair
competition and its provisions were
“intended to provide specific statutory
assurance that the use of the economic
power of a bank will not lead to a
lessening of competition or unfair
competitive practices.”" 2 The
Conference Report explains that tie-ins
may produce anticompetitive results
because customers, forced to accept
other products or services along with the
product which the customer seeks, "no
longer purchase a product or service on
its own economic merit." 2 In this
regard, section 106's prohibitions
exceeded applicable antitrust standards
and imposed a per se prohibition against
tie-ins involving credit.*

The legislative history also indicates
that the Board should exercise its
exemptive authority selectively. The
Senate Report states that

The committee expects that by such
regulation or order the Board will continue to
allow appropriate traditional banking
practices. ® The Supplementary Views of
Senator Brooke filed with the Senate Report
noted that adequate discretion is vested in
the Federal Reserve Board to provide
exceptions where such are founded on sound
economic analysis.®

' S. Rep. No. 1084, 81st Cong., 2d Sess. 17 (1970)
(“Senate Report”). Senator Sparkman, Chairman of
the Senate banking committee, explained that
although section 106 had been modified on the
Senate floor to include an exemption for traditional
banking products (see 116 Cong. Rec. 32,124-33 for
debate on this amendment), this explanation should
continue to be the basis for interpreting the tie-in
prohibitions. 116 Cong. Rec. 42,426.

* Senate Report at 16.

3 Rep. No. 91-1747, 81st Cong., 2d Sess. 18 (1970).

* In commenting on the effects of section 106, the
Justice Department noted that “the proposed new
section would go beyond {Fortner Enterprises, Inc.
v. United States Steel Corp., 394 U.S, 495 (1968)],
which did not go 8o far as to hold tie-ins involving
credit illegal per se.” Senate Report at 48,
Accordingly, it has been held that impermissible
tying arrangements under section 106 are unlawful
even without a showing of adverse effects on
competition or the degree of bank control over the
tying product. Gage v. First Federal Savings and
Loan Ass'n of Hutchinson, Kansas, 717 F. Supp. 745
(D.Kan. 1989}: Parsons Steel, Inc. v. First Alabama
Bank of Montgomery, 679 F.2d 242 (11th Cir. 1982).

%Sensate Report at 17,
# Senate Report at 46,

The Board recently approved the
requests by Norwest Corporation and
INCNB Corporation for an exemption to
permit their banks to offer a credit card
at lower costs in conjunction with
traditional banking services provided by
their other affiliate banks.” In its Order,
the Board permitted banks owned by
Norwest and NCNB to vary the
consideration (including interest rates
and fees) charged in connection with
extensions of credit pursuant to a credit
card offered by the bank (including a
credit card bank) on the basis of the
condition or requirement that a
customer also obtain a loan, discount,
deposit, or trust service from another
bank that is a subsidiary of the card-
issuing bank's parent holding company,
provided that the products so offered
are separately available for purchase by
a customer. The Board'’s approval was
also subject to the Board's authority to
terminate these exemptions in the event
that facts develop in the future that
indicate that the tying arrangement is
resulting in anticompetitive practices
and thus would be inconsistent with the
purpose of section 106.

Proposal

The proposed regulation would make
this exemption available to bank
holding companies generally, without
the need for Federal Reserve System
action on individual requests. The Board
believes that this amendment to
Regulation Y is not contrary to the
purpose of section 108, and that the
exemption is consistent with the
legislative authorization to permit
exemptions for traditional banking
services on the basis of economic
analysis.

In this regard, the Board notes that
subsequent Congressional actions in
other contexts regarding anti-tying
provisions tend to support the proposal.
For example, Federal thrifts are
permitted to tie traditional banking
services obtained from the thrift's
affiliates.® In the Competitive Equality
Banking Act of 1987, which applied the
tie-in restrictions to nonbank banks,
Congress indicated that “the antitying
restrictions [of section 1068] would not be
violated by tying one of these traditional
banking services offered by a
grandfathered nonbank bank to another

T Norwest Corporation and NCNB Corporation, 78
Federal Reserve Bulletin {Order dated June
20, 1990).

12 U.S.C. 1464(q){1). During the consideration of
the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989, unsuccessful amendments
to similarly exempt traditional banking services
offered by subsidiaries of bank holding companies
from section 108's tying prohibition were offered in
both House and Senate banking committees.

traditional banking service offered by an
affiliate.”" ® While this excerpt does not
accurately reflect the terms of section
106, it lends support for the proposed
rule, in the absence of any economic
evidence indicating anticompetitive
effects.

In analyzing potential anticompetitive
effects of the proposal, it is appropriate
to consider the competitiveness of the
relevant credit card market. In the
Board's view, unless it is likely that the
seller's market power in the credit card
market for the tying product is high
enough to force a consumer to also
purchase on uncompetitive terms a
traditional banking service in the tied
product market, the proposed tie-in
between credit cards and traditional
banking services would not appear to
produce anticompetitive effects.

The relevant market for credit cards is
national in scope and, with nearly 5,000
card-issuers, relatively
unconcentrated.!® In addition, under the
proposed amendment, credit cards and
traditional banking services will be
required to be offered separately,'* and
given the competitive nature of the
credit card market, the Board believes
that banks will be required to offer these
separately available credit cards at
competitive prices.

Analysis of Proposed Amendment

The proposed amendment to
Regulation Y would permit a bank
owned by a bank holding company to
vary the consideration (including
interest rates and fees) charged in
connection with extensions of credit
pursuant to a credit card offered by the
bank (including a credit card bank) on
the basis of the condition or requirement
that a customer also obtain a traditional
banking service from a bank or savings
institution subsidiary of the card-issuing
bank's parent holding company.
However, both the credit card and the
traditional banking service in the tying
arrangement will be required to be
separately available for purchase by the
customer, Moreover, the Board may

* Conference Report, Rep. No. 261, 100th Cong.,
1st Sess. 128-29 (1987).

10 First Chicago Corporation, 73 Federal Reserve
Bulletin 800 (1987); RepublicBank Corporation, 73
Federal Reserve Bulletin 510 (1987). Market data are
as of December 31, 1988, The top 100 card-issuing
institutions account for approximately 80 percent of
total industry outstandings and Citicorp, the largest
single issuer, accounts for 18 percent of all credit
card balances outstanding.

11 Under antitrust precedent, concerns over tying
arrangements are substantially reduced where the
buyer is free to take either product by itself even
though the seller may also offer the two items as a
unit at a single price. Northern Pacific R. Co. v.
United States, 356 U.S. 1, 8, n.4, (1958).
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modify or terminate a bank holding
company's exemption in the event that
the Board determines that the tying
arrangement has resulted in
anticompetitive practices.

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. 96—
354, 5 U.S.C. 601 et seq.), the Board of
Governors of the Federal Reserve
System certifies that this notice of
proposed rulemaking, if adopted as a
final rule, will not have a significant
economic impact on a substantial
number of small entities that would be
subject to the regulation.

List of Subjects in 12 CFR Part 225

Administrative practice and
procedure, Appraisals, Banks, Banking,
Capital adequacy, Federal Reserve
System, Holding companies, Reporting
and recordkeeping requirements,
Securities, State member banks.

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL

For the reasons set forth in this notice,
the Board proposes to amend 12 CFR
part 225 as follows:

1. The authority citation for part 225 is
revised to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818, 1831,
1831i, 1843(c)(8), 1844(b), 1971(1), 3108, 3108,
3907, 3909 and sections ¥101-1122 of the
Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 {12 U.S.C. 3310 and
3331-3351).

2.In §225.4, the heading to paragraph
(d) is revised, paragraph (d) is
redesignated as paragraph (d)(1), and
new paragraph (d)(2) is added to read as
follows:

§225.4 Corporate practices.

(d)(1) Limitation on tie-in
arrangements.

L - - . -

(2) Exemption for credit cards. A bank
owned by a bank holding company may
vary the consideration (including
interest rates and fees) charged in
connection with extensions of credit
pursuant to a credit card offered by the
bank (including a credit card bank) on
the basis of the condition or requirement
that a customer also obtain a loan,
discount, deposit, or trust service from a
bank or savings institution subsidiary of
the card-issuing bank's parent holding
company, provided that the products
offered are separately available for
purchase by a customer. A bank holding
company's authority under this
exemption is subject to modification or

termination by the Board in the event
that the Board determines that
anticompetitive practices have resulted
from the tying arrangement.
- - L - -

Board of Governors of the Federal Reserve
System, June 22, 1990.
William W. Wiles,
Secretary of the Board.
[FR Doc, 90-14977 Filed 6-27-90; 8:45 am]
BILLING CODE 6210-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 90-ASW-10]

Airworthiness Directives; McDonnell
Douglas Helicopter Company (MDHC)
Model 368D, 369E, and 369F/FF Series
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to adopt
& new airworthiness directive (AD), that
would require a one-time inspection of
main rofor transmission cover
attachment bolts and retaining nuts, and
their removal and replacement with
airworthy parts, if necessary, on MDHC
Model 369D, 369E, and 369F/FF series
helicopters. The proposed AD is needed
to prevent failure of main rotor
transmission cover containment bolts
which could result in loss of control of
the helicopter.

DATES: Comments must be received on
or before August 13, 1990.

ADDRESSES: Comments on the proposal
may be mailed in duplicate to: Regional
Rules Docket, Office of the Assistant
Chief Counsel, FAA, Fort Worth, Texas
76193-0007, or delivered in duplicate to
Room 158, Building 3B, of the Regional
Rules Docket, 4400 Blue Mound Road,
Fort Worth, Texas. Comments must be
marked: Docket No. 90-ASW-10.
Comments may be inspected at the
above location in Room 158 between
8:00 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays.

The applicable service information
may be obtained from McDonnell )
Douglas Helicopter Company, 5000 E.
McDowell Road, Attention: Publications
Department, MS543/D214, Mesa,
Arizona 85205, or may be examined in
the Regional Rules Docket.

FOR FURTHER INFORMATION CONTACT:
Mr. Roy McKinnon, Aerospace Engineer,
ANM-143L, Northwest Mountain
Region, Los Angeles Aircraft

Certification Office, 3229 East Spring
Street, Long Beach, California 90806—
2425, telephone (213) 988-5247.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the FAA
before taking action on the proposed
rule. The proposals contained in this
notice may be changed in light of the
comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Regional Rules Docket, FAA,
Office of the Assistant Chief Counsel,
4400 Blue Mound Road, Room 158, Bldg.
3B, Fort Worth, Texas, for examination
by interested persons. A report
summarizing each FAA /public contact
concerned with the substance of this
proposal will be {iled in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: Comments to Docket
No. 90-ASW-10. The postcard will be
date/time stamped and returned to the
commenter.

There have been two reports of
failures of the main rotor transmission
cover, part number (P/N) 369D25174,
attachment bolts. A bolt failure could
result in the retaining nut falling into the
ring gear of the transmission with
subsequent loss of power to the main
rotor and an unplanned autorotation.
Since this condition is likely to exist or
develop on other helicopters of the same
type design, the proposed AD would
require a one-time inspection and
replacement of parts, as necessary, to
assure certain bolts, manufactured by
Air Industries are not installed on
MDHC Model 369 series helicopters, The
bolts at risk have been isolated to those
of one manufacturer which supplied
them to a distributor for subsequent sale
to MDHC. The notice proposes to'
require that all bolts MS21250-04036,
manufactured by Air Industries and
installed in the main rotor transmission,
P/N 369D25100, be removed from
service and replaced with serviceable
bolts, MS21250-04038, manufactured by
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other suppliers. Some assemblies have
been reported to have bolts with no
threads protruding through the nut. The
applicable drawing calls for a minimum
of two threads protruding through the
nut. The replacement bolts are longer
and a NAS620C416L or NAS620C418
washer(s) would be installed under the
nut if more than four threads are
protruding through the nut.

The regulations proposed herein
would not have a direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this proposal would not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
proposed regulation involves
approximately 64 helicopters and 165
transmissions, as identified by the
manufacturer, with no cost to the
operator because of warranty
considerations. Therefore, I certify that
this action: {1) Is not a “major rule”
under Executive Order 12201; (2) isnot a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11634,
February 26, 1979); (3) does not warrant
preparation of a regulatory evaluation
as the anticipated impact is so minimal;
and (4) if promulgated, will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the suthority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new AD:

McDonnell Douglas Helicopter Company
(MDHC): Applies to all MDHC Model
369D, 369E, and 369F /FF series
helicopters certificated in any category.
[Docket No. 90-ASW-10)

Compliance required as indicated, unless
previously accomplished.

To prevent possible failure of the main
rotor transmission drive assembly, which
could result in loss of control of the
helicopter, accomplish the following:

{a) Within the next 300 hours' time in
service after the effective date of the AD or at
the next annual inspection or the next time
the tranmission is removed, whichever occurs
first, after the main roto transmission is
removed inspect the MS21250-04036 bolts
which retain the debris cover, P/N
369D25174. Remove any bolts with the head
inscription shown as unacceptable in Figure

1, and replace with MS21250-04038 bolts,
which have a length of 2.887 == 0.010 inch.

Note: MDHC Service Information Notice
(SIN) DN-166.1, EN-57.1, and SIN FN-45.1,
dated March 14, 1990, or later revisions
pertain to this subject.

(b) Inspect the thread protrusion of ail
boits. Remove any bolt which does not
protrude through the H14-4 nut for a length
equivalent to two full threads (0.071 inch
minimum), including the chamfer. Replace
removed bolts with MS21250-04038 bolts.
Torque the bolts to 50-70 inch pounds. Verify
that the bolts protrude through the nut for a
length equivalent to two full threads [0.071
inch minimum), including the chamfer. If
more than four threads protrude through the
nut, add AN960C416L or AN960C416 washers
under the nut as required. Remove and
reinstall parts in accordance with the
manufacturer's instructions.

(c) Apply a white dot to the main
transmission data plate to indicate that the
transmission has been inspected and
reworked in accordance with the
manufacturer’s instructions, and record
compliance with this AD inthe rotorcraft log
book.

{d) In accordance with FAR 21.197 and
21.199, flight is permitted to a base where the
requirements of this AD may be
accomplished.

(e} An alternate method of compliance or
adjustment of the compliance time which
provides an equivalent level of safety, may
be used if approved by the Manager, Los
Angeles Aircraft Certification Office, ANM~
100L, FAA, 3229 East Spring Street, Long
Beach, California 90806-2425.

Issued in Fort Worth, Texas, on June 19,
1990.
James D. Ericksen
Manager, Rotorcraft Directorate, Aircraft
Certification Service.

BILLING CODE 4910-13-M
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ACCEPTABLE

UNACCEPTABLE

Figure 1. Inspection/Definition of Bolt Heads.

[FR Doc. 90-15056 Filed 6-27-90; 8:45 am]
BILLING CODE 4910-13-C
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COMMODITY FUTURES TRADING needed, and completing and reviewing customer” could solicit interest off the

COMMISSION the collection of information. Send Exchange floor in the opposite side of
comments regarding this estimate of no  the trade prior to execution of the

17 CFR Part 1 burden to Joe F. Mink, CFTC Clearance initiating customer's order in the pit.

The Chicago Mercantile Exchange'’s
Petition To Amend Commission
Regulation 1.39 and the Commission’s
Proposed Rule Amendment

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of petition for
rulemaking and notice of proposed
Commission rulemaking.

SUMMARY: The Chicago Mercantile
Exchange (“CME" or “Exchange”) has
submitted a petition to amend
Commission Regulation § 1.39 to
eliminate possible restrictions on its
proposed large order execution (“LOX")
procedures. * The petitioner requests
that the Commodity Futures Trading
Commission (“Commission”) amend
regulation § 1.39(a) to allow a broker to
expose one side, rather than both sides,
of crossed orders to the pit. It also has
petitioned to delete § 1.39(a)(4), which
prohibits the futures commission
merchant who receives an order from
having any interest in the order except
as a fiduciary. The Comission has
determined to request comment on the
proposed amendments, as well as an
alternative amendment to regulation -

§ 1.39.

DATES: Comments must be received by
July 30, 1990.

ADDRESSES: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary, Commodity
Futures Trading Commission, 2033 K
Street, NW., Washington, DC 20581.
Telephone: (202) 254-6314.

FOR FURTHER INFORMATION CONTACT:
Shauna L. Turnbull, Special Counsel,
Division of Trading and Markets,
Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, DC 20581. Telephone: (202)
254-8955.

SUPPLEMENTARY INFORMATION:

i. Paperwork Reduction Act Notice

Although this specific proposed rule
has no information collection burden
associated with it, it is a part of a group
of rules which has a public reporting
burden which is estimated to average
80.83 hours per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data

! For a description of the LOX procedures as
originally proposed see 54 F.R. 50,266 (Dec. 5, 1989).
For a description of amendments to the proposed
LOX rule see 55 F.R. 23,127 (June 8, 1990).

Officer, 2033 K Street NW., Washington,
DC 20581; and to, Office of Management
and Budget, Paperwork Reduction
Project (3038-0022), Washington, DC
20503.

IL. The CME's Petition to Amend
Commission Regulations 1.39

The CME submitted a petition to
amend Commission regulation § 1.39 by
letter dated March 30, 1990. The
petitioner is requesting that the
Commission change requirements in
regulation § 1.39 that would conflict
with the CME's proposed LOX
procedures.

Commission regulation § 1.39
establishes procedures for executing
simultaneous buying and sellig orders of
different principals, called crossed
orders. In general, regulation § 1.39
allows a broker who holds buy and sell
orders of different principals at the same
time and for the same commodity to
execute these orders directly between
the principals at the market price.
Crosses must be done in conformity
with contract market rules which have
been approved by the Commission. In
addition, crossed orders that are
conducted in a trading pit or ring first
must be offered openly and
competitively by open outcry. A broker
must both bid and offer such a trade
without the pit accepting the bid or offer
before he can execute the crossed
orders.

The statutory authority for regulation
§ 1.39 includes section 4b of the
Commodity Exchange Act (“Act”).
tSgaat:tion 4b(D) provides, in pertinent part,

t:

Nothing in this section or any other section
of this Act shall be construed to prevent a
futures commission merchant or floor broker
who shall have in hand, simultaneously,
buying and selling orders at the market for
different principals for a like quantity of a
commodity for future delivery in the same
month, from executing such buying and
selling orders at the market price: Provided,
That any such execution shall take place on
the floor of the exchange where such orders
are to be executed at public outcry across the
ring and shall be duly reported, recorded, and
cleared in the same manner as other orders
executed on such exchange * * *

The Exchange stated that regulation
§ 1.39 contains requirements which
“may be inconsistent with the CME's
LOX rule.” Under CME's proposed LOX
procedures, a member who received an
order or orders for 300 or more Standard
& Poor's 500 Stock Index futures (“'S&P
500") contracts from the “initiating

During pre-trade negotiations, the
member could negotiate the “intended
execution price” and maximum quantity
of the initiating customer’s LOX with a
futures commission merchant (“FCM"
or other party, who agreed to place a
order for the opposite side of the trade.

After these negotiations, a broker
would execute the LOX trade in the pit
by announcing the initiating customer's
order in the pit and hitting existing bids
or accepting offers until the intended
execution price had been reached.
When the broker reached the intended
execution price, he would fll ali bids or
offers in the pit at that price. The broker
then would announce his intention to
“cross™ the balance of the initiating
customer’s order with a like amount
from the opposite side of the LOX. The
pit would not be given an opportunity to
participate in the order or orders on the
opposite side of the LOX.

CME stated that regulation § 1.39
contains two provisions that may
conflict with its proposed rule.
Specifically, § 1.39(a)(1)(i) requires that
a broker must expose both the bid and
offer to the pit prior to crossing the
orders or any remainder of the orders.
According to CME, this subsection could
conflict with the Exchange’s proposal
that a broker expose only the initiating
customer's side of a LOX order to the
market. In addition, § 1.39(a)(4) prohibits
the FCM who receives an order from
having any interest in the order except
as a fiduciary. The Exchange stated that
this subsection could prevent an FCM
who received a LOX order from taking
the opposite side of such order.

CME proposed that the Commission
amend regulation § 1.39(a)(1)(i) by
adding a subsection allowing a broker to
expose either the buy or sell side of
simultaneous orders to the pit until the
intended “cross” price was reached.
Thus, CME proposed that § 1.39(a)(1)(i)
be amended to read as follows:

(1)(i) When trading is conducted in a
trading pit or ring, such orders are first
offered openly and competitively by open
outcry in such trading pit or ring (A) by both
bidding and offering at the same price, and
neither such bid nor offer is accepted, [or] (B)
by bidding and offering to & point where such
offer is higher than such bid by not more than
the minimum permissible price fluctuation
applicable to such futures contract or
commodity option on such contract market,
and neither such bid nor offer is accepted, [i]
or (C) by bidding, if the potential cross price
is above the market bid or offering, if the
intended potential cross price is below the
market offer, until the cross price is reached
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and all or some portion of the order that was
originally bid or offered has not been
accepted.

CME stated that its proposed
procedures would give the market
access to the one side of a transaciton
that was at a better price than the
current market. It further stated that the
cross would occur only if the market had
not fully absorbed the order which was
exposed to the floor.

The CME also proposed that the
Commission eliminate regulation
§ 1.39(a)(4), which provides that
“[n]either the futures commission
merchant receiving nor the member
executing such orders has any interest
therein, directly or indirectly, except as
a fiduciary.” It maintained that the
elimination of § 1.38(a)(4) weuld not
have any adverse impact on customer
protection or other policy of the
Commission because the Commodity
Exchange Act (*Act”) explicitly
prohibits a broker and a firm from
knowingly taking the opposite side of a
customer's order without prior consent.

The Exchange included other
arguments in its petition regarding legal
issues that arise from both its proposed
regulatory changes and LOX rule
submission. CME first argued that,
although the exposure of only one side
of crossed orders to the market is
contrary to current open outcry trading
practices, it is consistent with other
provisions of regulation § 1.39 which
apply to board traded crosses.
Regulation § 1.39(a){1)(ii) provides in
pertinent part that:

{ii) When in nonpit trading in contracts of
sale for future delivery, bids and offers are
posted on a board, such member {A) pursuant
to such buyng order posts a bid on the board
and, incident to the execution of such selling
order, accepts such bid and all other bids
posted at prices equal to or higher than the
bid posted by him, or (B) pursuant to such
selling order posts an offer on the board and,
incident to the execution of such buying
order, accepts such offer and all other offers
posted at prices equal to or lower than the
offer posted by him.

The Exchange maintained that this
subsection allows a broker to expose
only one side of crossed orders to the
market prior to the cross.

CME further maintained that its
petition to amend regulation § 1.39 and
LOX proposal would be consistent with
section 4b of the Act and regulation
§ 1.38. Secifically, CME argued that the
proposed LOX procedures would satisfy
the “public outcry” requirement of
section 4b(D). The Exchange also
maintained that the section 4c(a)
prohibition against cross trades is not
pertinent to this matter. Finally, CME
argued that the LOX procedures would

not negate market risk or price
competition and, therefore, would not
involve prearrangement.

Ii1. The Alternative Propesal

The Commissien believes that CME's
proposed large order execution rule
would conflict with the requirements of
regulation § 1.39(a). The Commission
further believes, however, that the goal
of permitting large order execution
procedures consistent with Commission
rules could be accomplished through the
adoption of amendemnts to Commission
regulation § 1.39 that are both narrower
and less particularized than the
petitioner's suggested amendments. As
written, the Commission believes that
CME's proposed amendments are overly
broad. The amendments are not directed
to special procedures for large orders,
but, instead, would permit a member to
cross any orders by exposing only one
side of the trade to the market If the
specified price relationship existed.
There would be no standards regarding
the size of such a cross and no
requirements for special surveillance
procedures, beyond those currently
followed for such a trade. At the same
time, the Commission believes that
CME's proposed amendments to
regulation § 1.39 may be too narrow.
Since CME's proposed amendments
would incorporate aspects of its specific
LOX procedures in the regulation,
alternative proposals for large order
execution procedures that would require
an exemption from regulation § 1.39
might not be accommodated by the
petition and could require further
amendments to the regulation.

The Commission believes that any
amendment to regulation § 1.39 should
be narrow enough to apply only to
Commission-approved large order
procedures and broad enough to
encompass alternatives to the CME's
proposed LOX rule. Therefore, the
Commission is proposing to amend
regulation § 1.39 to establish a
procedure similar to that set forth in
Commission regulation § 155.2(i). The
proposed amendments to regulation
§ 1.39 would permit a contract market
with proposed large order executive
procedures that would not conform with
the regulation to petition for an
exemption from its requirements.
Although the Commission has given
preliminary consideration to other
alternatives to these amendments which
would not require such a petition, it
believes that the proposed petition
procedure would allow the exchanges
greater flexibility in drafting large order
execution procedures while retaining
adequate Commission oversight. The

Commission invites specific comment on
the necessity for a petition procedure.
Under these proposed amendments,
this petition must include an
explanation of why the contract
market's proposed large order execution
rules do not comply with regulation
§ 1.39(a), as well as a description of the
special surveillance program that would
be followed by the Exchange in
monitoring the large order execution
procedures. In addition, the contract
market must submit the petition together
with written rules specifying large order
execution procedures, which have been
submitted to the Commission pursuant
to section 5a(12) of the Act and
Commission regulation 1.41. The
Commission would consider the petition
concurrently with its review of the rules
and within the time period specified in
section 5a(12) of the Act. In the event
that these amendments are adopted as
final rules, the Commission anticipates
that it could take immediate action to
consider exempting CME's LOX rule
from regulation § 1.39(a) based upon
rule submissions already received from
the Exchange and a petition for
exemption from the regulation. The
Commission invites interested persons
to comment on both the CME's
suggested amendments and the
Commission’s alternative proposal.

1V. Related Matiers
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
that agencies, in proposing rules,
consider the impact of those rules on
small businesses. The proposed
amendment to regulation § 1.39 could
affect contract markets. The
Commission, however, previously has
determined that contract markets are
not “small entities" for the purposes of
the RFA, and that the Commission,
therefore, need not consider the effect of
a proposed amendment on contract
markets for purposes of the RFA. 47 FR
18618, 18619, April 30, 1982. Moreover,
the proposed amendments are
permissive, rather than obligatory. They
allow a contract market to petition for
an exemption from existing
requirements in connection with a large
order execution rule submission. Large
order execution procedures may result
in liquidity at a lower cost for customers
with large orders and could bring
additional trading activity to the floor,
which may lessen price moves caused
by such orders. These possible benefits
also may reduce economic burdens on
other market participants.
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Accordingly, pursuant to section 3(a)
of the Regulatory Flexibility Act, Public
Law 96-354, 94 Stat. 1168 (5 U.S.C.
605(b)), and based on currently
available information, the Chairman, on
behalf of the Commission, certifies that
this rule, if promulgated, would not have
a significant economic impact on a
substantial number of small entities. The
Commission, however, invites specific
comment regarding the potential costs of
this proposal for small entities and any
alternative, less burdensome means to
achieve the Commission's objective.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1980,
("Act") 44 U.S.C. 3501 et seq., imposes
certain requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of information
as defined by the Paperwork Reduction
Act. In compliance with the Act, the
Commission has submitted this
proposed rule and its associated
information collection requirements to
the Office of Management and Budget.
While this proposed rule has no burden,
the group of rules of which this is a part

has the following burden:

Average Burden Hours per Response....... 80.83
Number of Respondents 339
Frequency of Response.....cc.. On Occasfon

Persons wishing to comment on the
estimated paperwork burden associated
with this proposed rule should contact
Gary Waxman, Office of Management
and Budget, Room 3228, NEOB,
Washington, DC 20503, (202) 395-7340.
Copies of the information collection
submission to OMB are available from
Joe F. Mink, CFTC Clearance Officer,
2033 K Street NW., Washington, DC
20581, (202) 254-9735.

List of Subjects in 17 CFR Part 1

Commodity futures, Commodity
options, Contract markets, Customers,
Large order execution procedures,
Futures commission merchants,
Members of contract markets, Cross
trades, Exemptions, Petitions.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, sections 4, 4b, 4c, 4d, 4e, 5, 5a,
and 8a, thereof, 7 U.S.C. 6, 6b, 6c, 6c, 6d,
6e, 7, 7a, and 12a, the Commission
hereby proposes to amend chapter I of
title 17 of the Code of Federal
Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 2, 2a, 4, 4a, 6, 6a, 6b, 6c,
6d., 6e, 6f, 6g, 6h, 6i, 6j, 6k, 61, 6m, 6n, 60, 7, 7a,
8, 9, 12, 12a, 12¢, 13a, 13a-1, 16, 19, 21, 23, and
24, unless otherwise stated.

2. Regulation 1.39 is proposed to be
amended by redesignating paragraph (b)
as paragraph’(c), adding a new
paragraph (b) and revising newly
redesignated paragraph (c) to read as
follows:

§ 1.39 Simuitaneous buying and selling
orders of different principals; execution of,
for and between principals.

* - * - -

(b) Large Order Execution
Procedures. A member of a contract
market may execute simultaneous
buying and selling orders of different
principals directly between the
principals in compliance with large
order execution procedures established
by written rules of the contract market
that have been approved by the
Commission; Provided, that, to the
extent such large order execution
procedures do not meet the conditions
and requirements of paragraph (a) of
this section, the contract market has
petitioned the Commission for, and the
Commission has granted, an exemption
from the conditions and requirements of
paragraph (a) of this section. Any such
petition must be accompanied by
proposed contract market rules to
implement the large order execution
procedures. The petition shall include:

(1) An explanation of why the
proposed large order execution rules do
not comply with paragraph (a) of this
section; and

(2) A description of a special
surveillance program that would be
followed by the Exchange in monitoring
the large order execution procedures.

The Commission may, in its discretion
and upon such terms and conditions as
it deems appropriate, grant such petition
for exemption upon good cause shown.
The petition shall be considered
concurrently with the proposed large
order execution rules.

(c) Not deemed filling orders by offset
nor cross trades. The execution of
orders in compliance with the conditions
set forth in this section will not be
deemed to constitute the filling of orders
by offset within the meaning of
paragraph (D) of section 4b, nor to
constitute cross trades within the
meaning of paragraph (A) of section 4c,
of the Act.

Any person interested in submitting
written data, views, or arguments on
proposed amendments to regulation
§ 1.39 should send such comments to
Jean A. Webb, Secretary, Commodity
Futures Trading Commission, 2033 K
Street NW., Washington, DC 20581, by
the specified date.

Issued in Washington, DC, on June 22, 1990.
Very truly yours,
Lynn K. Gilbert,
Deputy Secretary of the Commission.
{FR Doc. 90-14944 Filed 6-27-90; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[PS-7-90]

RIN 1545-A042

Nuclear Decommissioning Fund
Qualification Requirements

AGENCY: Internal Revenue Service,
Treasury.

AcTION: Notice of proposed rulemaking.

suMMARY: This document contains
proposed regulations relating to the
qualification requirements of nuclear
decommissioning reserve funds that
combine their assets for investment
purposes. Final regulations published
March 3, 1988, (T.D. 8184) contain the
requirement that nuclear
decommissioning reserve funds invest
directly in permissible assets as well as
a provision that permits one or more of
such funds to combine assets for
investment purposes. The proposed
regulations describe two types of
pooling arrangements that satisify the
direct investment requirement.

DATES: Written comments and requests
for a public hearing must be received by
August 13, 1990. These regulations are
proposed to be effective as of July 18,
1984.

ADDRESSES: Send comments and
requests for a public hearing to Internal
Revenue Service, P.O. Box 7604, Ben
Franklin Station, Attention: CC:CORP:
T:R (PS-7-90), room 4429, Washington,
DC 20044.

FOR FURTHER INFORMATION CONTACT:
Peter C. Friedman of the Office of
Assistant Chief Counsel (Passthroughs
and Special Industries) at (202) 566-3553
(not a toll-free call).
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SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
amendments to the Income Tax
Regulations {26 CFR part 1) to provide
rules under section 468A of the Internal
Revenue Code of 19885. Section 468A,
relating to nuclear decommissioning
costs, was added to the Code by section
91(c) of the Tax Reform Act of 1984
(Pub. L. 98-369, 98 Stat. 809).

Section 468A provides special rules
pursuant to which a taxpayer is allowed
a deduction for the tax year in which the
taxpayer makes a contribution to a
Nuclear Decommissioning Reserve Fund
("Fund"), notwithstanding the fact that
economic performance with respect to
the nuclear decommissioning costs will
occur in a later tax year.

Section 468A outlines rules governing
the treatment of a Fund and
contributions to a Fund. Section
468A(e)(4) provides that a Fund may be
used exclusively for (A) satisfying, in
whole or in part, any liability of any
person that contributes to the Fund for
the decommissioning of & nuclear power
plant; (B) payment of administrative
costs of the Fund; and (C) to the extent
not currently used for the purposes set
forth in paragraphs (A) and (B), making
investments described in section
501(c)(21)(B)(ii)-

Section 1.488A-5(a)(3)(i)(C) of the
regulations describes the investments
listed in section 501{c)(21)(B)(ii) of the
Code as direct investments in public
debt securities of the United States,
obligations of a State or local
government that are not in default as to
principal or interest, or time or demand
deposits in a bank or insured credit
union. The preamble to T.D. 8184 makes
it clear that the direct investment
requirement was intended to prevent
Funds from investing in mutual funds or
annuity contracts. Section 1.468A~
5(a){1)(i) requires that each Fund must
be established as a trust under State
law. Section 1.488A~5(a)(1)(iii) provides
that the assets of one or more gualified
Funds may be pooled for investment
purposes. Section 1.468A-5(a)(1){iv)
provides similar rules for the pooling of
the assets for investment purposes of
one or more gualified or non-qualified
Funds.

The regulations under section 468A
are silent as to whether the pooling of
assets creates a separate taxable entity
and thus violates the direct investment
requirement. These proposed regulations
are issued to provide guidance
concerning the type of pooling
arrangements that will satisfy the
investment restrictions.

Explanation of Provisions

The proposed regulations apply to any
pooling of the assets of one or more
qualified nuclear decommissioning
funds, as well as the pooling of one or
more qualified nuclear decommissioning
funds with one or more non-qualified
nuclear decommissioning funds.

The proposed regulations provide that
the pooling of assets for investment
purposes in a regulated investment
company as defined in section 851 or
comon trust fund described in section
584 will satisfy the investment
requirement if certain requirements are
satisfied. These requirements include
the general investment and self-dealing
restrictions applicable to all qualified
nuclear decommissioning reserve funds.

Comments and Reguests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably an eriginal and
eight copies) to the Internal Revenue
Service. All comments will be available
for public inspection and copying. A
public hearing will be held upon written
request by any person who has
submitted written comments. If a public
hearing is held, notice of the time and
place will be published in the Federal
Register.

Special Analysis

It has been determined that these
proposed rules are not major rules as
defined in Executive Order 12201.
Therefore, a Regulatory Impact Analysis
is not required. It has also been
determined that section 553(b) of the
Administrative Procedures Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) de not apply to
these regulations, and, therefore, an
initial Regulatory Flexibility Analysis is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, these
regulations will be submitted to the
Administrator of the Small Business
Administration for comment on their
impact on small businesses.

Drafting Information

The principal author of these
regulations is Peter C. Friedman of the
Office of Assistant Chief Counsel
(Passthroughs and Special Industries),
Internal Revenue Service. '

List of Subjects 26 CFR 1.441-1 through
1.483-2

Income taxes, Accounting, Deferred
compensation plans.

Amendments to the Regulations

For reasons set out in the preamble,
title 28, part 1 of the Code of Federal
Regulations is proposed to be amended
in part:

PART 1—[AMENDED]

Paragraph 1. The authority for part 1
continue to read as follows:

Authority: 26 US.C. 7805 * * *.

§ 1.468A-5 [Amended]

Par. 2. Section 1.468A-5 is amended as
follows:

1. Paragraph (a)(1)(iii) is revised.

2. Paragraph (a)(1){iv) is revised.

3. Paragraph (a)(3)(i)(C) is revised.

4. The revised provisions read as
follows:

§ 1.468A-5 Nuclear decommissioning fund
qualification reguirements; prohibitions
against self-dealing; disqualification of
nuciear decommissioning fund; termination
of fund upon substantial completion of
decommissioning.

(a) Qualification requirements

(1) In general * * *

(iii) The assets of two or more nuclear
decommissioning funds {(whether or not
established pursuant to a single trust
agreement) can be pooled in the manner
described in paragraph (a)(3)(i)(C){2) of
this section for the purpese of investing
the assets in the property described in
paragraph (a)(3)(i)(C)(7) of this section if
and only if—

(A) The trustee of each nuclear
decommissioning fund separately
accounts for the contributions, earnings,
expenses and distributions of such fund;

(B) The earnings and expenses are
reasonably apportioned among such
nuclear decommissioning funds; and

(C) The books and records of such
funds enable the Internal Revenue
Service to verify that the requirements
of section 468A and §§ 1.468A-1 through
1.468A-8 are satisfied with respect to
each nuclear decommissioning fund.

(iv) The assets of nonqualified
decommissioning funds can be pooled
with the assets of one or more nuclear
decommissioning funds in the manner
described in paragraph (a)(3){i)(C}(2) of
this section for the purpose of investing
the assets in the property described in
paragraph (a)(3)(i)(C)(7) of this section if
and only if the requirements of
paragraph (a](1)(iii){A) and {C) of this
section are satisfied and earnings and
expenses are reasonably apportioned
among the pooled funds. * * *

(3) Limitation on use of fund—{i)

(C) To the extent that the assets of the
nuclear decommissioning fund are not
currently required for the purposes
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described in paragraph (a)(3)(i) (A) or
(B) of this section, to:

(2) invest directly in—

(/) Public debt securities of the United
States;

{Z/) Obligations of a State of local
government that are not in default as to
principal or interest; or

(iif) Time or demand deposits in a
bank (as defined in section 581) or an
insured credit union (within the meaning
of section 101(6) of the Federal Credit
Union Act, 12 U.S.C. 1752(7)(1982)),
located in the United States; or

(2) invest in a regulated investment
company as defined in section 851 or in
a common trust fund as described in
section 584 that meets the following
requirements—

(/) The regulated investment company
or common trust fund invests only in
property described in paragraph
(2)(3)(i)(C)(2) of this section;

(#7) The investors in the regulated
investment company or common trust
fund are limited to qualified or
nonqualified decommissioning funds;

(4i1) The requirements of paragraph
(a)(3) (iii) or (iv) of this section are
satisfied; and

{/v) The regulated investment
company or common trust fund do not
engage in any acts of self-dealing as
defined in paragraph (b)(2) of this
section.

* - - - -

Fred T. Goldberg, Jr.,

Commissioner of Internal Revenue.

[FR Doc. 90-14947 Filed 6-27-90; 8:45 am]
EILLING CODE 4830-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 144 and 146
[WH-FRL-3546-5]
RIN 2040-AB 27

Revisions to the Safe Drinking Water
Act Underground Injection Control
Regulations

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing amendments
to its Underground Injection Control
(UIC) program regulations (40 CFR parts
144 and 146). The proposed amendments
are mostly intended to clarify the
current requirements. They identify
more precisely which wells may be
authorized by rule. They clarify the
duration and reasons for termination of
rule-authorization, the privileges or

rights and obligations of owners and
operators of wells authorized by rule,
and some of the requirements that apply
to wells authorized by rule or permit.

These clarifications to the UIC
program regulations are intended to
assist the regulators and the regulated
community in interpreting the
regulations correctly, to provide a more
consistent application of the
requirements and to improve EPA’s
ability to enforce the regulations
effectively.

EPA is also proposing amendments to
the noncempliance and program
reporting requirements. More frequent
submission of information will be
required from UIC Program Directors in
order to oversee the UIC program more
efficiently and effectively and ensure
that timely and appropriate enforcement
actions are taken.

Finally, EPA is proposing one addition
to the regulations to codify the statutory
provision that allows the Director or the
Administrator to require information on
any well.

DATES: EPA will accept public comment
on the proposed regulations until August
27, 1990, either in writing or at an
informal public hearing to be held at the
EPA Headquarters Conference room 4
South, Washington, DC on, July 17, 1990.
Requests to present oral testimony at
the hearing must be received on or
before July 13, 1990.

ADDRESSES: Comments, requests to
testify, and inquiries concerning the
Public Docket should be addressed to
Comment Clerk, UIC Amendments,
Office of Drinking Water (WH-550E),
EPA, 401 M Street, SW., Washington,
DC 20480. The hearing will be held in
room 4 South of the EPA, Headquarters,
Waterside Mall, 401 M Steet SW.,
Washington, DG, beginning at 9 a.m. The
docket for today's proposal will be
available for public inspection in room
1140 East Tower at EPA Headquarters.
FOR FURTHER INFORMATION CONTACT:
Donald M. Olson, Office of Drinking
Water (WH-550E), EPA Washington,
DC, 20460. Phone: 202-382-5530.
SUPPLEMENTARY INFORMATION:

I. Background

The Agency has promulgated a series
of regulations under the authority of part
C of the Safe Drinking Water Act
(SDWA) (42 U.S.C. 300f et seq.). The
SDWA is designed to protect the quality
of drinking water in the United States
and Part C of the SDWA specifically .
mandates regulation of underground
injection of fluids through wells.

Section 1421 of the Act requires EPA
to propose and promulgate regulations
specifying minimum requirements for

State programs to prevent well injection
which may endanger drinking water
sources. EPA promulgated
administrative and permitting
regulations, now codified in 40 CFR
parts 144 and 146, on May 19, 1980 (45
FR 39611), and technical requirements in
40 CFR part 146 on June 24, 1980 (45 FR
42472). The regulations were
subsequently amended on August 27,
1981 (46 FR 43156), February 3, 1982 (47
FR 4992), January 21, 1983 (48 FR 2938),
April 1, 1983 (48 FR 14146) and July 26,
1988 (53 FR 28118).

Section 1422 of the Act provides that
States may apply to EPA for primary
responsibility to administer the UIC
program. Where States do not seek this
responsibility or fail to demonstrate that
they meet EPA's minimum requirements,
EPA is required to prescribed, by
regulation, a UIC program for each
State. These direct implementation (DI)
programs were promulgated in two
phases, on May 11, 1984 (49 FR 20138)
and November 15, (49 FR 45308).

The Agency has been enforcing the
program now for several years and in
doing so has found the need for some
clarifications and addition to make the
program more effective. In most cases,
the amendments which EPA is
proposing today do not impose any new
requirements on owners and operators
of injection wells. The Agency has
found, however, that in some cases the
language of the current regulations can
lend itself to misinterpretation or
differing interpretations making
consistent and effective implementation
of the program difficult. The
amendments proposed today clarify the
intent of the original regulations and
add certain provisions to the regulations
that should make them easier to enforce
consistently.

This proposed rule would also amend
the current noncompliance and program
reporting regulations to require more
frequent reporting of data by State and
Regional Program Directors. Reporting
would be on a quarterly instead of
annual basis. This would bring the UIC
program in line with the other Agency
programs which require quarterly
compliance reporting. The Agency has
found that this reporting frequency is
necessary in order to properly monitor
compliance with its regulations. State
and Regional Program Directors are
currently providing the information
required by the proposed regulation on a
quarterly basis. :

EPA does not solicit, nor will EPA
respond to comments related to any
language in the proposed revised
sections that is unrevised, yet included
solely for the purpose of clarifying for
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the reader the locations of actual
revisions.

1. Proposed Amendments to UIC
Regulations in 40 CFR Part 144

A. Amendments to Subpart A—General
Provisions

Section 144.8—Noncompliance and
Program Reporting by the Director.

This section outlines revised and new
general requirements for noncompliance
and program reporting that must be met
by both primacy State and EPA Regional
Program Directors.

EPA is proposing to amend the current
noncompliance and program reporting
regulations to reflect the general Agency
policy to require quarterly reporting
from Regions and States in order to
monitor compliance in a more timely
manner. Compliance data on Class II, 11l
and V wells would be reported quarterly
instead of once a year. This is the
frequency currently required for
reporting compliance data for Class I
and IV wells. This revision would not
change the requirements for monitoring
and reporting currently imposed on
owners or operators. It would affect
only UIC Program Directors. The Agency
believes, based on its experience with
its other regulatory programs, that
quarterly reporting is essential to ensure
a strong oversight program. The
amendments to the Safe Drinking Water
Act enacted in 1986 made it clear that
Congress expects the Agency to enforce
the regulations promptly and to step in
with a Federal enforcement action
whenever States fail to act in a timely
and appropriate manner. See section
1423 of the SDWA. Annual reports
would be insufficient to meet this
mandate.

The Agency is also proposing to make
reporting more uniform across all
classes of wells. The detailed
noncompliance reporting format
required for Class I and IV wells would
be deleted. For all wells, only summary
data on the number and types of
violations would be required. Detailed,
name specific reporting would only be
required on an “exceptions” basis, that
is, only for those wells which have been
listed on two or more consecutive
quarterly reports as not in compliance
and have not been returned to
compliance or subjected to a formal
enforcement action.

In summary, these proposed revisions
will provide EPA with increased
reporting so that noncompliance by the
regulated community will be monitored
on an ongoing basis and updated
quarterly rather than annually. EPA can
then be informed more expeditiously of

problems and delays in implementing
and enforcing the UIC program by
tracking whether Regions and States are
taking timely and appropriate
enforcement actions against alleged
violators.

EPA is specifically requesting public
comment on the proposed quarterly
reporting frequency for receiving
summary violation information from
State and Regional Program Directors
and the use of "exceptions” reporting to
receive owner/operator specific
noncompliance information. The Agency
is soliciting suggestions on how to
decrease the UIC program's reporting
burden while still providing sufficient
and timely information to satisfy the
mandate of the SDWA.

The five revised forms that reflect the
proposed revisions to this regulation,
Forms 7520-1, 7520-2A, 7520-2B, 7520-3
and 75204 have been approved by the
Office of Management and Budget
(OMB) under approval number 2040~
0042 and are available in the Docket for
today's proposal. OMB has not yet
approved the increased reporting
frequency; that approval is pending
completion of this proposed regulation.
See section IV-B of this preamble for
further information regarding the review
of these reporting requirements under
the Paperwork Reduction Act.

B. Amendments to Subparts B, C and
D—Sections 144.11 and 144.21, 144.22,
144.24, 144.25, 144.26, 144.27, 144.28 and
144.31

In operating the UIC program since
1984, EPA has found that the regulations
are not specific enough in defining (1)
The meaning of authorization by rule, (2)
which wells are authorized by rule, and
(3) the regulatory effects of what is
currently termed loss of authorization by
rule. This lack of specificity has
hampered Agency enforcement actions
against owners and operators of wells
which lost authorization to inject fluids.
Therefore, EPA is proposing
amendments to the regulations to clarify
these concepts.

EPA is proposing amendments to
§§ 144.11, 144.21, 144.22, 144.24, 144.25,
144.26, 144,27, 144.28 and 144.31 to
reflect that the injection well, rather
than the injection activity, or the owner
or operator, is what is authorized by
rule. Authorization by rule stems from
the fact that a well existed when an
authorized UIC program became
effective in a State. The authorization
remains with the well until such time as
the well either no longer falls under the
purview of the UIC regulations because
it has been plugged and abandoned or
converted so that it is no longer an
injection well, or until a permit is issued

transferring its status to that of a well
authorized by permit. Authorization-by-
rule status conveys some rights, among
them the right to inject fluids in the well,
and obligations—compliance with the
regulations—for the owner or operator
of the well. Failure to comply with the
regulations subjects the owner or
operator to enforcement action and may
result in loss of the right to inject fluids
in the well. Nonetheless, the well
remains authorized by rule and the
owner or operator remains subject to the
UIC regulations until the well is
permitted, plugged or converted. The
regulations are clear that “‘existing
wells” become authorized by rule when
a UIC program becomes effective in a
State. 40 CFR 144.21. However, the
regulations do not clearly define
“existing well." “Existing wells" are
defined as injection wells “other than
new wells."” “New wells" are defined as
“injection wells which began injection
after the UIC program became effective"
40 CFR 144.3. These somewhat circular
definitions have proven cumbersome
and have led to questions as to which
wells become authorized by rule when
the program took effect. The
amendments to §§ 144.21, 144.22 and
144.24 are intended to clarify this point.

The proposed amendments would
clearly state that existing wells are
authorized by rule if the owner or
operator injected into the well within
one year after the effective date of the
UIC program or inventoried the well
pursuant to the requirements of 40 CFR
144.26. The one-year period is calculated
based on the date that a UIC program
first becomes effective in a State,
whether in a federally-implemented
program or a federally-approved State
program. Where a State assumes
primacy for programs that are currently
federally-implemented and the one-year
period has expired, wells that were not
inventoried or injected into during the
first year of the federally-implemented
program can no longer become
authorized by rule.

Today's proposal would also clearly
specify those situations where the
owner or operator of a rule-authorized
well would be prohibited from injecting
into that well (i.e., situations formerly
referrred to as “loss of authorization").
The proposal would also clarify that
authorization by rule for a Class I, II, IlI
or V well expires only upon the effective
date of an applicable permit, upon
proper plugging and abandonment of the
well and submission of a plugging report
or upon proper conversion, even if the
owner or operator has been previously




26484

Federal Register / Vol. 55, No. 125 / Thursday, June 28, 1990 / Proposed Rules

prohibited from injection into the well.

C. Amendments to subpart B—General
Program Requirements

Section 144.17—Records.

EPA is proposing to create a new
section 144.17 which would be
applicable to Federal and State
programs. The new section would
provide the UIC Program Director and
the Administrator the authority to
require an owner or operator of any
injection well to submit information
when deemed necessary to determine
compliance with part C of the SDWA or
its implementing regulations, as
authorized by sections 1421 and
1445(a)(1) of the SDWA. This additional
information would be required only on a
selective, well-by-well basis and only
upon written notice by the UIC Program
Director or the Administrator. For
example, if the UIC Program Director
has sufficient information to believe that
a well never before reported by an
owner or operatormay be a Class V
injection well subject to'UIC program
requirements, he may request that the
owner or operator submit information
necessary to determine the well’s actual
status.

EPA believes that this information
gathering authority is a necessary
addition to the regulations. Current 40
CFR 144.27 is designed to provide broad
authority to the Regional Administrator
to require information on wells
autherized by rule. However, it does not
provide autherity to require information
from owners er operators of wells not
authorized by rule. For example, the
current regulations do not appear to
allow the request of information from
owners or operators of facilities where
the presence of aninjection well is
suspected, even though sections 1421
and 1445(a)(1) give the Agency the
authority to do so: Alse, the penalty for
failing to comply with an information
request under § 144.27 would be, under
these proposed amendments, a
prohibition.on injection into the owner
or operator's well or wells. This penalty
may not be appropriate in all cases
where an owner or operator fails.to
furnish requested information.

This proposed addition is not
expected to-have an impact on approved
State programs because States with
existing UIC programs did not need to
incorporate the authorization by rle
concept into their programs and
generally had sufficiently broad
authority to obtain information from all
well owners and operators.

D. Amendments to subpart C—
Authorization of Undergreund Injection
by Rule

1. Sections 144.28(d] and 144.28(1}—
Change of Ownership and Financial
Responsibility.

Current UIC regulations contain clear
requirements for transfer of ownership
where a well is under a permit. See 40
CFR 144.51(K)(3). However, the
rquirements for wells authorized by rule
are much less explicit. Section 144.28(])
simply states that for EPA administered
programs, the owner of operator shall
notify the Regional Administrator within
30 days of a transfer of ownership. The
regulations are unclear regarding the
timing of the notice (i.e., they could be
interpreted as allowing notification
either before or after the transfer) and
regarding which party is responsible for
the notification. Therefore, EPA is
proposing to clarify § 144.28(1) to-make it
consistent with the current permit
requirements for transfers of ownership
in § 144.51. The notice' must be given
before the transfer and is the
responsibility. of the owner or operator
transferring the well, The natice must
include awritten agreement between
the parties involved and contain a
epecific date for transfer of
responsibilities, including financial
responsibility. Failure to comply with
§ 144.28(1) would result in the
prohibition against injection into the
well. In implementing the UIC program,
the Agency has become aware that
increases of transfer of ownership or
operational control of the well, the new
owner or operator may not be able to
dmonstrate financial responsibility at
the time of transfer.

The Agency does not intend to affect
the timing of such transactions. Yet, the
Agency has the responsibility to insure
that funds are available at all times to
properly plug and abandon all injection
wells and that no injection well is
operated without a proper
demonstration of financial
responsibility. In cases of permit:
transfers, the Agnecy has the righ to
modify, revoke or revise the permit if it
is not statisfied that the well remains in
compliance with all requirements. The
Agency does not have such an option
where the well is authorized by rule.
The Agency believes that it is prudent to
keep the current owner liable for
financial responsibility until the new
owner can make an acceptable
demonstration.

The Agency is therefore proposing in
§ 144.28(1) to allow a new owner to
demonstrate financial responsibility
after transfer of ownership has-taken
place, as long as in the written notice

the previous owner has agreed to
maintain financial responsibility for the
well. The agency is also proposing to
clarify in § 144.28(d) that previous
owners and operators are relieved of the
financial responsibility requirement only
upon written notice by the director.
Revisions to these sections are intended
to apply only to federally-implemented
programs.

2. Financial Responsibility and
Insolvency.

The: current regulations for Class II, I
and VA wells do not require notification
to the Director in the vent an owner or
operator files for bankruptey, although
40 CFR 144.64(a) requires such
notification by an owner or operator of a
Class I well. Because of the present
instability in the oil and gas industry, a
number of Class Il owners and operators
have filed for relief from creditors under
Title 11 (Bankruptcy) of the U.S.C,,
including national companies with large
holdings. It is essential that the Agency
receive timely notification in erder to
have both the ability to assess the
necessity of making a claim in
bankruptcy courts and the time to file
one if necessary, or'to assert priority of
administrative expenses arising from
UIC obligations. The Agency is therefore
proposing to-add § 144.28(d)(6) to
parallel the current class I requirements.
In addition, the Agency proposes to add
§ § 144.28(d)(5) and/ (7) and 144.52(a)(7).
These proposed provisions require an
owner or operator to notify the Director
in the event the owner or operator no
longer meets the financial responsibility
requirements, and, in the event of
bankruptey, requires an owner or
operator meeting the financial
responsibility requirements by means of
a financial statement to furnish an
alternative assurance. Again, these
requirements are necessitated by the:
current state of the oil and gas industry.
A company or individual who presently
can meet the financial statement
requirements may shortly no longer
qualify because of changing market
conditions. The proposed additions will
assure that the Agency is made aware of
such financial changes and require
demonstration of financial responsibility
by other means so that the wells will not
be abandoned without funding for
proper plugging. The proposed new
requirement also make this obligation
expressly fall upon any receivers or
trustees in bankruptey.

3. Section 144.28(f}—Operating
Requirements and Section 144.51(q)—
duty to Establish and Maintain
Mechanical Intergrity.

EPA is proposing to amend § 144.28(f)
and'to add § 144.52(q) to clarify that
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wells must have and maintain
mechanical integrity in order to be in
compliance with the UIC regulations.
The current regulations are clear about
how often tests to demonstrate that a
well has mechancial integrity must be
run. They do not, however, contain
specific language requiring well owners
or operators to maintain mechanical
integrity at all items. This obviously is
an oversight, and was always the intent
of the regulations. The Agency has
always stressed the importance of
mechanical integrity in the proper
operation of injection wells in order to
protect underground sources of drinking
water (USDWs) from actual or potential
contamination. To interpret the
mechanical integrity requirements to
means that as well only has to
demonstrate mechanical integrity once
every five years and that the integrity of
the well need not be maintained during
subsequent operation (as the current
language might be interpreted) makes no
sense in terms of protecting USDWs.
Wells must be tested and demonstrated
mechanical integrity once every five
years and they must maintain
mechanical integrity at all times. In
addition, EPA proposes to clarify the
authority of the Director to notify the
owner or operator of a MIT failure and
specify appropriate cirrective measures,
as well as the obligation of the owner or
operator to cease injection until a
satisfactory demonstration of the lack of
fluid movement into or between USDWs
is made.

E. Amendments to Subpart D—
Authorization by Permit

1. Sections 144.31(e) and 144.51(0)—
Plugging and Abandonment Plans for
Wells Under Permit.

Present subsections 144.51(n) and
144.52(a)(6) both refer to plugging and
abandment plans previously submitted
by the owner or operator of a well
operating under permit. However, there
is no specific, existing regulation
requiring that a permit applicant submit
a plugging and abandonment plan as
part of the permit application or have it
incorporated into the permit. This UIC
program requirement, promulgated as
final and last printed correctly in 48 FR
14201 (April 1, 1983) was erroneously
deleted in printing when technical
amendments were proposed in 48 FR
40138 (September 2, 1983). As a matter
of practice, every application and every
permit has contained such a plan. EPA
proposes to correct the previous error
and make explicit this current practice.

2. Section 144.52—Establishing Permit
Conditions.

Section 144.52(a)(7) is proposed to be
revised to clarify that the permittee,

including any transferor of a permit,
must demonstrate and maintain
financial responsibility and resources to
properly close, plug and abandon the
well according to an approved plugging
and abandonment plan submitted
pursuant to §§ 144.51(o) and 146.10. The
proposed revision further clarifies that
financial responsibility must be
maintained until notice is received from
the Director that the new permittee has
made an acceptable demonstration of
financial responsibility. These proposed
changes parallel the changes proposed
for wells authorized by rule discussed
above.

I11. Amendments to the UIC Regulations
in 40 CFR Part 146

A. Amendments to Subpart A—General
Provisions

Section 146.8—Mechanical Integrity.

EPA is proposing two minor changes
to § 146.8, which defines mechanical
integrity in terms of appropriate and
reliable tests. EPA proposes to clarify
that it is the UIC Program Director (not
the well owner or operator) who has the
authority to decide which test listed for
use to demonstrate mechanical integrity
under subparagraphs (b) and (c) of
§ 146.8 will be appropriate for a
particular well. This has always been
the intent of the section. In addition,
EPA is proposing to clarify the
requirement, when using annulus
pressure monitoring to demonstrate that
no significant leak exists in the casing,
tubing or packer, that a positive
pressure must be maintained upon the
annulus. Experience in EPA's direct
implementation of the UIC program in
Oklahoma and elsewhere has shown
that unless a positive annulus pressure
is continuously maintained on the
annulus, the continued integrity of the
well cannot be assured by monitoring.

B. Amendments to subparts B, C and
D—Mid-Course Evaluation
Requirements

EPA is proposing to remove the
requirement that certain information for
each new Class I, Il and III permit be
submitted at six-month intervals during
the first two years of operation of a
State program. An approved State or DI
UIC program has been in-place in every
State since December 1984. During the
period since December 1984, EPA has
gained valuable information from the
States related to the permitting of Class
I, I and I1I wells. The period of time
specified in §§ 146.15, 146.25 and 146.35
has passed and the requirement is no
longer applicable to States. Thus, the
existing mid-course evaluation
requirements no longer serve their

intended purpose and should be
removed.

IV. Regulatory Impact
A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether the amendments to
the regulation are major and therefore
subject to the requirements of a
regulatory impact analyis. The proposed
changes to the reporting requirements
are intended to increase the frequency
of reporting of noncompliance by the
Program Director, either State or EPA, in
order that EPA may fulfill its oversight
and evaluation responsibilities. The
States have voluntarily begun reporting
the additional information and the cost
has been incorporated into the current
information collection request for the
UIC program as a whole. Nearly all of
the other amendments proposed today
merely clarify the existing regulations,
and do not impose any additional
burden on the States or the regulated
community. The proposed amendments,
therefore, do not constitute major
rulemaking, This proposal has been
submitted to OMB for review as
required by Executive Order 12291.

B. Paperwork Reduction Act

The information collection
requirements (quarterly reporting) in
this proposed rule have been submitted
for approval to OMB under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. An Information Collection
Request document has been prepared by
EPA (ICR #0370) and a copy may be
obtained from Harold Woodley of EPA’s
Information Policy Branch; 401 M Street,
SW. (PM-223); Washington, DC 20460 or
by calling (202) 382-2709. Comments on
these information collections
requirements may be submitted to
Timothy Hunt, Office of Information and
Regulatory Affairs; OMB; 725 17th
Street, NW.; Washington, DC 20503.

The public reporting burden for the
collection of information under the
proposed revision to the UIC program
regulations is estimated at an average of
10 hours per report per quarter, Program
reporting information is submitted on
five forms, Forms 7520-1, 7520-2A, 7520~
2B, 7520-3 and 7520—4. This estimate
includes time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. The final
rule will respond to any OMB or public
comments on the information collection
requirements.
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C. Impact on. Small Businesses

Under the Regulatory Flexibility Act,
an agency is required to prepare an
initial regulatory flexibility analysis
whenever it is required to publish
general notice of any proposal rule;
unless the head of the agency certifies
that the rule, if promulgated, will not
have significant economic impact on a
substantial number of small entities.
These proposed regulations require no
additional reporting by owners and
operators and few new substantive
requirements or standards. Therefore,
the Administrator certifies that this
regulation will' not have a signficant
impact on a substantial number of small
entities.

D. Effect on States with Primacy

The amendments being proposed
today are non-substantial or apply only
to federally-implemented programs:
According to the regulations at 40 CFR.
145.32 for non-substantial program
revisions, primacy States must assert in
a letter from the State's Director or his
authorized representative to the .
Regional Administrator that the State
has incorporated the revisions and new
regulatory langnage into its current
program or that it already meets the
requirements. The State must submit
this document within 270 days of the
effective date of the final rule. The
Agency expects that most States will be
able to satisfy the reguirements of 40
CFR 145.32 in a letter to the Regional
Administrator.

List of Subjects in 40 CFR Parts 144 and
1486

Administrative practice and
procedures, Reporting and record
keeping requirements, Confidential
business information, Underground
injection.

Dated: June 18, 1990.

William K. Reilly,
Administrator.

For the reasons set out in the
preamble, parts 144 .and 1486 of title 40 of
the Code of Federal Regulations are
proposed ta be amended as follows:

PART 144—UNDERGROUND
INJECTION CONTROL PROGRAM

1. The autherity citation for part 144
continues to read as follows:

Authority: Safe Drinking Water Act, 42
U.S.C. 300f et seq.: Resource Conservation
and Recovery Act, 42.U.S.C. 6901 et seq.

Subpart A—General Provisions

§ 144.3 [Amended]
2. Section 144.3 is proposed to be
amended by adding new definitfons for

oo "

“significant noncomplier,” “transferee
and "transferor’ in their proper
alphabetical order to read as follows:

- - - - -

Significant noncomplier means any
injection well owner or operator
classified as such by the Regional
Administratar, or, in the case of
approved State programs, the Regional
Administrator in conjunction with the
State Director.

* £ * * -

Transferee means the owner or
operator receiving ownership and/or
operational control of the well.

Transferor means the owner or
operator transferring ownership and/or
operational control of the well.

- - * - *

3. Section 144.8 is proposed to be
revised to read as follows:

§ 144.8 MNoncompliance and program
reporting by the Director.

The Director shall prepare quarterly
and annual reports in a manner and
form prescribed by the Administrator ag
detailed below. When the State has
primary enforcement authority, the State
Director shall submit any reports
required under this section to the
Regional Administrator. When EPA has
primary enforcement authority, the
Regional Administrator shall submit any
reports required under this section to
EPA Headquarters.

(a) Quarterly Reports. The Director
shall submit quarterly reports which, at
a minimum, include:

(1) Number of individual and area
permits issued or denied, number of well
records reviewed for compliance, and
number of corrective actions taken in
the area of review of wells.

(2) Number and type of violations,
evaluations, enforcement actions and a
name specific list of significant
noncompliers that appear on two or
more consecutive quarterly reports
including the date and specific actions
taken to resolve the noncompliance; and

(3) Number of field inspections,
mechanical integrity tests and remedial
actions taken.

(b) Annual Reports. The Director shall
submit each Federal fiscal yeara
program report to the Administrator
consisting, at a minimum, of the
following:

(1) The quarterly report for the fourth
quarter;

(2) A narrative description of the
State's implementation of the program in
the State;

(3) An updated inventory of rule-
authorized and permitted underground
injection wells'inr the State; and’

(4) A summary report of grant
utilization including estimated program
activity expenditures.

(c) Additional Information. The
Administrator may require the Director
to submit limited noncompliance and
program reporting information that is
necessary to determine significant
noncompliance with the SDWA and its
supporting regulations that could not
otherwise be determined fromv existing
reports required in § 144.8 (a) or (b).

(d) Schedule. The: State Director shall
submit to the Regional Administrator all
quarterly reports for an approved State
program within 45 days from the date of
closing of the quarters ending December
31, March 31, June 30 and September 30:
The State Director shall submit: ta the
Regional Administrator an annual report
for an approved State program within 60
days from the date of closing of the
Federal fiscal year ending September 30.
All quarterly and annual reports shall be
based on the Federal fiscal year
beginning October 1 of each year.

(Approved by the Office of Management and
Budget under control number 2040-0042)

Subpart B—General Program
Requirements

4. Section 144.11 is proposed to be
amended by revising the first sentence
to read as follows:

§ 14411 Prohibition of unauthorized
injection.

Any underground injection, except
into a well authorized by rule or except
as authorized by permit issued under the
UIC program, is prohibited. * * *

5. Section 144.17 is proposed to be
added.to read as follows:

§ 144.17 Records.

The Director or the Administrator may
require, by written notice on a selective
well-by-well basis, an owner or operator
of an injection well to establish and
maintain records, make reports and
conduct monitoring as is deemed
necessary to determine whether the
owner or operator has acted or is acting
in compliance with Part C of the SDWA
or its implementing regulations.

Subpart C—Authorization of
Underground Injection by Rule

8. Section 144.21 is proposed to be
amended by revising and redesignating
the introductory text as paragraph (a),
redesignating paragraphs (b) and (c) as
paragraphs (d) and (e), revising and
redesignating paragraph (a) as
paragraph (b) and adding'a new
paragraph (c) to read as follows:
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§ 144.21 Existing Class 1, !l {except
enhanced recovery and hydrocarbon
storage) and Ill wells.

(a) An existing Class I, 1I (except
enhanced recovery and hydrocarbon
storage) and III injection well is
authorized by rule if the owner or
operator injects into the existing well
within one year after the date which a
UIC program authorized under the
SDWA becomes effective for the first
time or inventories the well pursuant to
the requirements of § 144.26. An owner
or operator of a well which is authorized
by rule pursuant to this section shall
rework, operate, maintain, convert, plug
abandon or inject into the well in
compliance with applicable regulations.

(b) Duration of well authorization by
rule. Well authorization under this
section expires upon the effective date
of a permit issued pursuant to §§ 144.25,
144.31, 144.33 or 144.34; after plugging
and sbandonment in accordance with
an approved plugging and abandonment
plan pursuant to §§ 144.28(c) and 148.10,
and upon submission of a plugging and
abandonment report pursuant to
§ 144.28(k}); or upon conversion in
compliance with § 144.28[j).

(c) Prohibitions on injection. (1) Aa
owner or operator of a well authorized
by rule pursuant to this section is
prohibited from injecting into the well:

(i) Upon the effective date of an
applicable permit denial;

(ii) Upon failure to submit a permit
application in a timely manner pursuant
to §8 144.25 or 144.31;

(iii) Upon failure to submit inventory
information in a timely manner pursuant
to § 144.26;

{iv) Upon failure to comply with a
request for information in a timely
manner pursuant to § 144.27;

(v) Upon failure to provide alternative
financial assurance pursuant to
§ 144.28(d)(7):

(vi) For Class 1 and Il wells:

(A) In States with approved programs,
five years after the efiective date of the
UIC program unless a timely and
complete permit application is pending
the Director's decision; or

(B) In States with programs
administered by EPA, one year after the
effective date of the UIC program unless
a timely and complete permit
application is pending the Director's
decision; or

(vii) For Class Il wells (except
enhanced recovery and hydrocarbon
storage), five years after the effective
date of the UIC program unless a timely
and complete permit application is
pending the Director's decision.

(2) For EPA-administered programs, in
addition to the prohibitions of
subparagraph (c)(1) of this section, the

transferee of a well authorized by rule is
prohibited from injecting into the well
until the transferee receives notice from
the Director that the transferee has
demonstrated compliance with the
financial responsibility requirements of
§ 144,28(d) and/or subpart F of this part.

7. Section 144.22 is proposed to be
amended by revising paragraph (a),
redesignating paragraph (b) as (d), and
adding new paragraphs (b) and (c), to
read as follows:

§ 144.22 Existing Ciass il enhanced
recovery and hydrocarbon storage wells.

{a) An existing Class Il enhanced
recovery or hydrocarbon storage
injection well is authorized by rule for
the life of the well or project if the
owner or operator injects into the
existing well within one year after the
date which a UIC program authorized
under the SDWA becomes effective for
the first time or inventories the well
pursuant to the requirements of § 144.26.
An owner or operator of a well which is
authorized by rule pursuant to this
section shall rework, operate, maintain,
convert, plug, abandon or inject into the
well in compliance with applicable
regulations.

(b) Duration of well authorization by
rule. Well authorization under this
section expires upon the effective date
of a permit issued pursuant to §§ 144.25,
144.31, 144.33 or 144.34; after plugging
and abandonment in accorance with an
approved plugging and abandonment
plan pursuant to §§ 144.28(c) and 146.10,
and upon submission of a plugging and
abandonment report pursuant to
§ 144.28(k); or upon conversion in
compliance with § 144.28(j).

{c) Prohibitions on injection. (1) An
owner or operator of a well authorized
by rule pursuant to this section is
prohibited from injecting into the well:

(i) Upon the effective date of an
applicable permit denial;

(ii) Upon failure to submit a permit
application in a timely manner pursuant
to §§ 144.25 or 144.31;

(iii) Upon failure to submit inventory
information in a timely manner pursuant
to § 144.26;

(iv) Upon failure to comply with a
request for information in a timely
manner pursuant to § 144.27; or

(v) Upon failure to provide alternative
financial assurance pursuant to
§ 144.28(d)(7).

(2) For EPA-administered programs, in
addition to the prohibitions of
subparagraph {c)(1) of this section, the
transferee of a well authorized by rule is
prohibited from injecting into the well
until the transferee receives notice from
the Director that the transferee has

demonstrated compliance with financial
responsibility requirements of

§ 144.28(d).
- - - . -

8. Section 144.24 is proposed to be
amended by revising and redesignating
the existing text as paragraph (a) and
adding new paragraphs (b) and [c]) to
read as follows:

§ 144.24 Class V wells.

(a) A Class V injection well is
authorized by rule until further
requirements under future regulations
become applicable.

(b) Duration of well authorization by
rule. Well authorization under this
section expires upon the effective date
of a permit issued pursuant to §§ 144.25,
144.31, 144.33 or 144.34, or upon
conversion.

(c) Prohibition of injection. An owner
or operator of a well which is authorized
by rule pursuant to this section is
prohibited from injecting into the well:

{1) Upon the effective date of an
applicable permit denial;

(2) Upon failure to submit a permit
application in a timely manner pursuant
to §§ 144.25 or 144.31;

(3) Upon failure to submit inventory
information in a timely manner pursuant
to § 144.26; or

(4) Upon failure to comply with a
request for information in a timely
manner pursuant to § 144.27.

9. Section 144.25 is proposed to be
amended by revising the first sentence
in paragraphs {a) and (c), and revising
the first two sentences of paragraph (b)
to read as follows;

§ 144.25 Requiring a permit.

(a) The Director may require the
owner or operator of any Class I, I, III
or V injection well which is authorized
by rule under this subpart to apply for
and obtain an individual or area UIC
permit. * * *

- - - - -

(b) For EPA-administered programs,
the Regional Administrator may require
an owner or operator of any well which
is authorized by rule under this subpart
to apply for an individual or area UIC
permit under this paragraph only if the
owner or operator has been notified in
writing that a permit application is
required. The owner or operator of a
well which is authorized by rule under
this subpart is prohibited from injecting
into the well upon the effective date of
permit denial, or upon failure by the
owner or operator to submit an
application in a timely manner as
specified in the notice. * * *

(c) An owner or operator of a well
authorized by rule may request to be
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excluded from the coverage of this
subpart by applying for an individual or
area UIC permit. * * *

10. Section 144.26 is proposed to be
amended by revising the introductory
paragraph to read as follows:

§144.26 Inventory requirements.

The owner or operator of an injection
well which is authorized by rule under
this subpart shall submit inventory
information to the Director. Such an
owner or operator is prohibited from
injecting into the well upon failure to
submit inventory information for the
well within the time specified in
paragraph (d) of this section.

- - - - -

11. Section 144.27 is proposed to be
amended by removing the last sentence
of paragraph (c) and adding a new
paragraph (d) to read as follows:

§144.27 Requiring other Information.

(d) An owner or operator of an
injection well authorized by rule under
this subpart is prohibited from injecting
into the well upon failure of the owner
or operator to timely comply with a
request for information under this
section. An owner or operator of a well
prohibited from injection under this
section shall not resume injection except
under a permit issued pursuant to
§§144.25, 144.31, 144.33 or 144.34. .

12. Section 144.38 is proposed to be
amended by revising the introductory
sentence, revising paragraphs (d)(1) and
(d)(2), adding new paragraphs (d)(5),
(d)(6) and (d)(7); redesignating
paragraphs (f) (2) and (3) as paragraphs
(f) (4) and (5) and adding new
paragraphs (f)(2) and (f)(3); and revising
paragraph (1) to read as follows:

§144.28 Requirements for Class |, Ii, and
il wells authorized by rule.

The following requirements apply to
the owner or operator of a Class I, Il or
11II well authorized by rule under this
subpart, as provided by §§ 144.21(e) and
144.22(d).
- - - * -

(d) Financial responsibility. (1) The
owner, operator and/or transferor of a
Class I, 1I or III well is required to
demonstrate and maintain financial
responsibility and resources to close,
plug and abandon the underground
injection operation in a manner
prescribed by the Director until:

(i) The well has been plugged and
abandoned in accordance with an
approved plugging and abandonment
plan pursuant to §§ 144.28(c) and 146.10
and submission of a plugging and
abandonment report has been made
pursuant to § 144.28(k);

(ii) The well has been converted in
compliance with the requirements of
§ 144.28(j); or

(iii) The transferor has received notice
from the Director that the transferee has
demonstrated financial responsibility
for the well.

(2) for EPA-administered programs,
the owner or operator shall submit such
evidence no later than one year after the
effective date of the UIC program in the
State. Where the ownership or
operational control of the well is
transfered one year after the effective
date of the UIC program, the transferee
shall submit such evidence no later than
the date specified in the notice required
pursuant to § 144.28(1)(2).

* - - * -

(5) For EPA-administered programs,
the transferee of a Class I, I or Il well
authorized by rule is prohibited from
injecting into the well until the
transferee receives notice from the
Director that the transferee has
demonstrated compliance with the
financial responsibility requirements of
this part.

(6) For EPA-administered programs,
an owner or operator must notify the
Regional Administrator by certified mail
of the commencement of any voluntary
or involuntary proceeding under Title 11
(Bankruptcy) of the United States Code
which names the owner or operator as
debtor, within 10 business days after the
commencement of the proceeding. Any
party acting as guarantor for the owner
or operator for the purpose of financial
responsibility must so notify the
Regional Administrator if the guarantor
is named as debtor in any such
proceeding.

(7) In the event of commencement of a
proceeding specified in paragraph (d)(6)
of this section, an owner or operator
who has furnished a financial statement
for the purpose of demonstrating
financial responsibility under this
section shall be deemed to be in
violation of this paragraph until an
alternative financial assurance
demonstration acceptable to the
Regional Administrator is provided
either by the owner or operator or by its
trustee in bankruptcy, receiver, or other
authorized party; all parties shall be
prohibited from injecting into the well
until such alternate financial assurance
is provided.

L ] - - * -

('..

(2) The owener or cperator of a Class
I, Il or III injection well authorized by
rule shall establish and maintain
mechanical integrity as defined in
§ 146.8 of this chapter until the well is
properly plugged in accordance with an

approved plugging and abandonment
plan pursuant to §§ 144.28(c) and 146.10
and plugging and abandonment report
pursuant to § 144.28(k) is submitted, or
until the well is converted in compliance
with § 144.28(j). For EPA-administered
programs, the Regional Administrator
may require by written notice that the
owner or operator comply with a
schedule describing when mechanical
integrity demonstrations shall be made.
(3) When the Director determines that
a Class I, I or III injection well lacks
mechanical integrity pursuant to § 146.8,
the Director shall give written notice of
his determination to the owner or
operator. The owner or operator shall
cease injection into the well within 48
hours of receipt of the Director's
determination unless the owner or
operator demonstrates to the Director
that there is no movement of fluid into
or between USDWs. The Director may
require the owner or operator to perform
such additional construction, operation,
monitoring, reporting and corrective
action as is necessary to prevent the
movement of fluid caused by the lack of
mechanical integrity into or between
USDWs, The owner or operator may
resume injection upon receipt of written
notification from the Director that the
owner or operator has demonstrated
mechanical integrity pursuant to § 146.8
or made a satisfactory demonstration
that there is no movement of fluid into
or between USDWs.
-

* * » -

(1) Change of ownership or
operational control. For EPA-
administered programs, the transferee of
a Class 1, I or Il well authorized by rule
shall notify the Regional Administrator
of a transfer of ownership or operational
control of the well at least 30 days in
advance of the proposed transfer. The
notice shall include a written agreement
between the transferor and the
transferee containing:

(1) A specific date for transfer of
ownership or operational control of the
well; and

(2) A specific date when the financial
responsibility requirements of
§ 144.28(d) will be met by the transferee.

- - - * -

Subpart D—Authorization by Permit

13. Section 144.31 is proposed to be
amended by revising paragraph (a) and
paragraph (c)(2) and adding paragraph
(e)(10) to read as follows:

§ 144.31 Application for a permit;
authorization by permit.

(a) Permit application. Unless an
underground injection well is authorized
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by rule under subpart C, all injection
activities including construction of an
injection well are prohibited until the
owner or operator is authorized by
permit. An owner or operator of a well
currently authorized by rule must apply
for a permit under this section unless
well authorization by rule was for the
life of the well or project. Authorization
by rule for a well or project for which a
permit application has been submitted
terminates for the well or project upon
the effective date of the permit.
Procedures for applications, issuance
and administration of emergency
permits are found exclusively in
§144.34,

- - - - -

[c) Lt 3

(2) For new injection wells, except
new wells in projects athorized under
§ 144.21(d) or authorized by an existing
area permit under §144.33(c), a
reasonable time before construction is
expected to begin.

- - - -
* e

(e)

(10} A plugging and abandonment
plan that meets the requirements of
§ 146.10 of this chapter and is
acceptable to the Director.

- - o

Subpart E—Permit Conditions

14. Section 144.51 is proposed to be

amended by removing paragraph (p),
redesignating paragraph (o) as
paragraph (p) and adding new
paragraphs (o) and (g) to read as
follows:

§ 14451 Conditions applicable to all
permits.
- - - - -

(o) A Class I, 11 or Il permit shall
include and a Class V permit may
include, conditions which meet the
applicable requirements of § 146.10 to
ensure that plugging and abandonment
of the well will not allow the movement
of fluids into or between USDWs.
Where the plan meets the requirements
of § 146.10, the Director shall
incorporate it into the permit as a permit
condition, Where the Director’s review
of an application indicates that the
permittee's plan is inadequate, the
Director may require the applicant to
revise the plan, prescribe conditions
meeting the requirements of this
paragraph, or deny the permit. For
purposes of this paragraph, temporary,
intermittent cessation of injection
operations is not abandonment.

L . - - -

(q) Duty to establish and maintain
mechanical integrity. (1) The owner or
operator of a Class I, 11 or HI well

permitted under this Part shall establish
prior to the authorization to inject or on
a schedule determined by the Director,
and thereafter maintain mechanical
integrity as defined in § 146.8. For EPA-
administered programs, the Regional
Administrator may require by written
notice that the owner or operator
comply with a schedule describing when
mechanical integrity demonstrations
shall be made.

(2) When the Director determines that
a Class L II, or Ill well lacks mechanical
integrity pursnant to § 146.8, he shall
give written notice of his determination
to the owner or operator. The owner or
operator shall cease injection into the
well within 48 hours of receipt of the
Directors determination unless the
owner or operator demonstrates to the
Director that there is no movement of
fluid into or between USDWs. The
Director may require the permittee to
perform such additional construction,
operation, monitoring, reporting and
corrective action as is necessary to
prevent the movement of fluid caused by
the lack of mechanical integrity into or
between USDWs. The owner or operator
may resume injection upon written
notification from the Director that the
owner or operator has demonstrated
mechanical integrity pursuant to § 146.8
or has made a satisfactory
demonstration that there is no
movement of fluid into or between
USDWs,

15. Section 144.52 is proposed to be
amended by revising paragraph [a)(7)
and the last two sentences of existing
paragraph [a)(7) will follow the new
paragraph (a)(7)(ii) to read as follows:

§ 144.52 Establishing permit conditions.

(a) LR

(7) Financial responsibility. [i) The
permittee, including the transferor of a
permit, is required to demonstrate and
maintain financial responsibility and
resources to close, plug and abandon the
underground injection operation in a
manner prescribed by the Director until:

(A) the well has been plugged and
abandoned in accordance with an
approved plugging and abandonment
plan pursuant to §§ 144.51{0) and 146.10
and submission of a plugging and
abandonment report has been made
pursuant to § 144.51(p);

(B) the well has been converted in
compliance with the requirements of
§ 144.51(n); or

(C) the transferor of a permit has
received notice from the Director that
the owner or operator receiving transfer
of the permit, the new permittee, has
demonstrated financial responsibility
for the well.

(ii) The permittee shall show evidence
of such financial responsibility to the
Director by the submission of a surety
bond, or other adequate assurance, such
as a financial statement or other
materials acceptable to the Director. *

. " - - -

PART 146—UNDERGROUND
INJECTION CONTROL PROGRAM:
CRITERIA AND STANDARDS

1. The authority citation for part 146
continues to read as follows:

Authority: Safe Drinking Water Act, 42
U.S.C. 300f et seq.; Resource Conservation
and Recovery Act, 42 U.S.C. 6901 ef seq.

Supart A—General Provisions

2. Section 146.2 is revised to read as
follows:

§146.2 Law authorizing these regulations.

The Safe Drinking Water Act, 42
U.S.C. 300f et seg, authorizes these
regulations and all other UIC program
regulations referenced in 40 CFR part
144. Certain regulations relating to the
injection of hazardous waste are also
authorized by the Resource
Conservation and Recovery Act, 42
U.S.C. 6901 &t segq.

3. Section 146.8 is proposed to be
amended by revising paragraph (b)
introductory text paragraph (b)(1) and
paragraph (c) introductory text to read

as follows:
§ 146.8 Mechanical integrity.

(b) One of the following methods, as
determined by the Director, must be
used to evaluate the absence of
significant leaks under paragraph (a){1)
of this section:

(1) Monitoring of the tubing-casing
annulus pressure, while maintaining a
positive annulus pressure greater than
atmospheric pressure at the surface,
following an initial pressure test;

- * - - »

(c) One of the following methods, as
determined by the Director, must be
used to determine the absence of
significant fluid movement pursuant to
paragraph {a){2) of this section:

- - - -

Subpart B—Criteria and Standards
Applicable To Class | Wells
§ 146.15 [Removed]

4. Section 146.15 is proposed to be
removed.
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Subpart C—Criteria and Standards
Appiicable to Class Il Wells
§ 146.25 [Removed]

5. Section 146.25 is proposed to be
removed.

Subpart D—Criteria and Standards
Appiicable te Class Ill Wells
§ 146,35 [Removed]

6. Section 146.35 is proposed to be
removed.

[FR Doc. 90-14792 Filed 6-27-90; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 52
[FRL 3792-3]

Approval and Promulgation of
Implementation Plans; Minnesota

AGENCY: United States Environmental
Protection Agency (USEPAJ.

AcTION: Notice of Proposed Rulemaking.

SUMMARY: This notice proposes to
disapprove a revision to the Minnesota
State Implementation Plan (SIP) for
sulfur dioxide (SO:). The State's control
strategy consists of a modeled
attainment demonstration and amended
permits for Koch Refining Company,
Koch Sulfuric Acid and Alum Unit, and
Continental Nitrogen and Resources
Corporation. USEPA has determined
that the State's control strategy cannot
be approved because it is based, in part
on emission limitations contained in an
improperly issued construction permit
for Koch Refining Company.

The purpose of this notice is to
discuss USEPA's evaluation of the
State's control strategy and to solicit
public comments on this rulemaking
action.

DATES: Comments must be received by
August 27, 1990.

ADDRESSES: Copies of the SIP revision

are available at the following addresses:

(It is recommended that you telephone
the contact listed below before visiting
the Region V Office).

U.S. Environmental Protection Agency,
Region V, Air and Radiation Branch
(5AR-26), 230 South Dearborn Street,
Chicago, Illinois 60604.

Minnesota Pollution Control Agency,
Division of Air Quality, 520 Lafayette
Road, St. Paul, Minnesota 55155.
Written comments should be sent to:

Gary Gulezian, Chief, Regulatory

Analysis Section, Air and Radiation

Branch (5AR-26), U.S. Environmental

Protection Agency, 230 South Dearborn

Street, Chicago, Illinois 60604.

FOR FURTHER INFORMATION CONTACT:
Anne E, Tenner, (312) 353-3848.

SUPPLEMENTARY INFORMATION: On
March 3, 1978 (43 FR 9006), USEPA
designated AQCR 131 (the Twin Cities
Seven County Metropolitan Area of
Hennepin, Ramsey, Scott, Dakota,
Carver, Washington, and Anoka
Counties, which included the major
cities of Minneapolis and St. Paul) as
nonattainment for the primary National
Ambient Air Quality Standard (NAAQS)
for SO.. Part D of the Clean Air Act,
which was added by the 1977
Amendments to the Act, requires the
States to revise their State
Implementation Plans (SIPs) to
demonstrate attainment of the primary
NAAQS as expeditiously as practicable,
but not later than December 31, 1982. On
April 8, 1981 (46 FR 20996), USEPA
approved the Minnesota SO. Plan for
AQCR 131.

On September 28, 1984, the USEPA
notified the State Minnesota that the SIP
for SO in Dakota County was
substantially inadequate. (The area
where the SIP is inadequate is referred
to as the Pine Bend area.) The basis for
this finding was monitored violations of
the SO; primary NAAQS in 1981 and
1982. In addition, recent dispension
modeling analyses verify that the
existing SIP is inadequate to address the
numerous violations of the SO primary
NAAQS.

The USEPA further notified the State
that a final revised SIP that would
demonstrate attainment and
maintenance of the primary NAAQS for
S0: in Dakota County was due by
September 28, 1985.

Additionally, on July 8, 1985 (50 FR
27892), USEPA promulgated a newly
revised stack height regulation under
section 123 of the Clean Air Act. This
regulation is intended to ensure that the
emissions of any air pollutant under an
applicable SIP emission limitation is not
affected by that portion of any stack
height which exceeds Good Engineering
Practice (GEP) or by any other
dispersion technique. Pursuant to these
regulations, all states were required to
review all existing emission limitations
to determine whether any of these
limitations have been affective by stack
height credit above GEP or by other
dispersion techniques. The regulations
only apply to stack heights in existence
or dispersion techniques implemented
on or after December 31, 1970. This
requirement is applicable to several
stacks in the Pine Bend area.

To meet USEPA's notice of SIP in
adequacy and the revised stack height
regulations of July 8, 1985 (50 FR 27892),
the Minnesota Pollutant Control Agency

(MPCA) on August 19, 1987, submitted a
revision to its SOz SIP. The State's
control strategy is based upon 1) a
modeled attainment demonstration and
2) emission limits contained in amended
consolidated construction and operating
permits for Koch Refining Company,
Koch Sulfuric Acid and Alum Unit, and
Continental Nitrogen and Resources
Corporation. (In addition, the State's
control strategy and attainment
demonstration for this area rely on the
existing Federally approved emission
limitation for the Northern State Power
Inver Grove Height plant.) MPCA
believes the reduced SO; emission limits
in the four amended permits will correct
the deficient SIP based on their
modeling analyses. The modeling also
addresses the requirements of the stack
height rule. Koch Refining Company is
the only facility in the Pine Bend area
affected by the stack regulations.

USEPA has reviewed the State's
control strategy and has determined that
it cannot be approved because it is
based, in part, on emission limitations
contained in an improperly issued
permit for Koch Refining Company
(Koch). The Koch permit was initially
issued on May 9, 1985, followed by
amendments 1 and 2 issued on January
28, 1986, and August 20, 1987,
respectively. USEPA views the permit as
being invalid because the new emission
units for Koch's 2-phase expansion
(which began when the May 9, 1985,
permit was issued) do not meet the
requirements of the New Source Review
regulations (40 CFR 52.24(f)(6)) and are
located in an area where there is a
construction ban pursuant to section
110(a)(2)(1) of the Clean Air Act. Thus,
the emission limitations contained in the
permit and utilized in the modeling are
invalid.

The stack height credits assumed by
MPCA for Koch are consistent with
USEPA's stack height regulations.

The main emphasis to today’s notice
is USEPA's position on the State's
control strategy. In addition USEPA
wishes to note several other deficiencies
in the State's submittal.?

1 USEPA notes that all three permits contain
expiration dates. The Koch permit express May 9,
1990; Koch Sulfuric Acid and Alum Unit permit
expires August 1, 1990; and continental Nitrogen
permit expires July 15, 1990. The lack of provisions
for enforcement beyond the expiration date leaves
questions as to the future enforceability of the
emission limits contained in the permit. USEPA
solicits comments as to whether this should be a
reason for disapproval as well.
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(1) The State's control strategy for
Koch consists of stack-specific
emissions limits and a Total Facility
Emission Limitation (TFEL). To assess
compliance with the TFEL, emissions
need to be determined simultaneously
for each facility at the refinery. The
emission calculations are dependent on
the accurate measurement and reporting
of certain key variables related to fuel
quantity, fuel (or gas stream) quality,
and flow rates. The Koch permits,
however, fails to prescribe
recordkeeping and reporting
requirements for several variables, i.e.,
SRU 1,2—standard cubic feet per day
(scfd) feed gas; SRU 3-5 scfd tail gas,
scfd fuel gas scfd combustion air;
Fluidized Catalytic Cracking Unit
(FCC)—Carbon Monoxide Waste Heat
Boilers—Ibs/hour coke burned off).

(2) The Koch permits contains a
compliance date of January 1, 1990, for
the emission limits for most sources at
the refinery. The permit does not
contain a compliance date for the other
sources at the refinery. The lack of a
specific future compliance date for these
sources implies that the applicable
permit conditions were effective on May
9, 1985, the date the State issued the
permit. USEPA has reviewed MPCA's
justification for the January 1, 1990,
compliance date (i.e., the only emission
reductions sufficient to comply with the
TFEL are for fuel oil combustion, which
will take until July 1, 1990), and finds it
deficient for several reasons:

(a) The 1 percent sulfur (S) oil condition
should be included in the operating permit to
ensure compliance with the TFEL.

(b) Specific milestones must be required for
the two fuel oil control optione.

(c) The inability to further reduce FCC
emissions should be explained.

(d) Regardless of what adequate measures
Koch chooses, such measures have to be
federally enforceable (under new source
review regulations) at and after the time of
approval of its operating permit.

Proposed Action
Disapproval of the State’s control strategy.
This disapproval results in an overall
glsapproval of the entire Dakota County SO,
1P

Ramifications of An Unacceptable
Dakota County SOs SIP

As stated above, an acceptable
Dakota County SO, SIP was due by
September 28, 1985. The SIP that was
submitted by the MPCA on August 19,
1987, is being proposed for disapproval.
Because an approvable SIP revision for
Dakota County is long overdue, USEPA
is initiating the process to promulgate a
revised Federal Implementation Plan
(FIP) pursuant to section 110{c)(1) of the
Clean Air Act. When developed, the

proposed FIP will consist of an SO;
control strategy for Dakota County, and
a description will appear in a future
Federal Register notice. The public will
at that time be given an opportunity to
comment on the proposed FIP.

Interested parties are invited to
submit comments on this proposed
disapproval of Minnesota's plan. USEPA
will consider all comments submitted
within 80 days of publication of this
notice.

Under Executive Order 12291, today’s
action is not “Major." It has not been
submitted to the Office of Management
and Budget (OMB) for review.

Pursuant to the provisions of 5 U.S.C.
605(b), I certify that the attached rule
will not have, if promulgated at the
Federal level, a significant economic
impact on a substantial number of small
entities because it only affects one
source (See 46 FR 8709).

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
Protection Agency, Intergovernmental
relations, Sulfur dioxide.

Authority: 42 U.S.C. 7401-7642.

Dated: April 5, 1990.
Frank M. Covington,
Acting Regional Administrator.
[FR Doc. 90-15049 Filed 8-27-80; 8:45 am]
BILLING CODE $560-50-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 74-14; Notice 65]
RIN 2127-AD-38

Federal Motor Vehicle Safety
Standards; Occupant Crash Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Notice of proposed rulemaking.

sUMMARY: Standard No. 208, Occupant
Crash Protection, requires vehicles to be
equipped with warning light system
designed to remind vehicle occupants to
use safety belts. Currently, Standard No.
208 requires different warning systems
for vehicles equipped with manual belts
and vehicles equipped with automatic
belts. For vehicles equipped with
manual safety belts, the Standard
requires that a warning light come on for
four to eight seconds when the vehicle's
ignition is turned on, regardless of belt
use. For vehicles equipped with
automatic safety belts, the Standard
requires illumination of a warning light

for at least 60 seconds when the ignition
is turned on, if there are indications that
the driver’s safety belt is not in use, and
allows the light to remain illuminated
longer than that. Both systems require a
four to eight second audible signal when
the ignition switch is turned on and the
safety belt is not in use. Thus, the
requirements for the audible signal are
not changed. Under the proposed
amendment, manufacturers would have
the option of using automatic safety belt
warning systems in passenger cars
equipped with manual belts. Since the
automatic safety belt warning system is
more stringent than the warning system
for manual belts, NHTSA believes that
the amendment could result in greater
safety protection. This proposed
amendment was requested by General
Motors Corporation in a December 11,
1989 petition for rulemaking, which
NHTSA granted on January 5, 1990.

DATES: Comment closing date:
Comments on this notice must be
received on or before August 13, 1990.

Proposed effective date: If adopted,
the amendment would be effective upon
publication of the final rule.

ADDRESSES: All comments on this notice
should refer to Docket No. 74-14; Notice
65 and be submitted to the following:
Docket Section, Room 5109, National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590. It is requested that 10 copies
be submitted. The Docket is open from
9:30 a.m. to 4 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Daniel Cohen, Chief, Occupant
Protection Group, Office of Motor
Vehicle Safety Standards, NRM-12,
NHTSA, 400 Seventh Street, SW.,
Washington, DC 20590 (202-366-4909).

SUPPLEMENTARY INFORMATION:
Background

Standard No. 208, Occupant Crash
Protection (49 CFR 571.208), is intended
to reduce the likelihood of occupant
deaths and likelihood and severity of
occupant injuries in crashes. Standard
No. 208 requires vehicles to be equipped
with warning systems designed to
remind vehicle occupants to use safety
belts. Currently, Standard No. 208
requires different warning systems for
vehicles equipped with manual belts
and vehicles equipped with automatic
belts. For vehicles equipped with
manual safety belts, section §7.3
requires a warning light come on for four
to eight seconds when the vehicle's
ignition is turned on, regardless of belt
use. However, there is no requirement
that a warning light be activated after
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that time, even if the driver's belt is not
in use. For vehicles equipped with
automatic safety belts, section
54.5.3.3(b) requires illumination of a
warning light for at least 80 seconds
when the ignition is turned on, if there
are indications that the driver's safety
belt is not in use. With automatic safety
belts, manufacturers are free to have a
warning light that stays on for longer
than 60 seconds. The light must also be
activated if the belt is nondetachable
and the emergency release mechanism
is in the released position. With
automatic safety belts there is no
requirement that a warning light come
on when the vehicle's ingnition is turned
on, if the driver’s safety belt is in use.
On December 11, 1989, General
Motors Corporation (GM) petitioned
NHTSA to amend section S7.3 of
Standard No. 208 to allow
manufacturers to use a safety belt
warning system that meets the
requirements for automatic safety belts
in section 54.5.3.3(b) of the Standard as
an alternative to the requirements
currently specified in section S7.3 for
manual belt systems. GM believes that
increasing the duration of the manual
belt warning light beyond the eight
second limitation could increase the
eifectiveness of the reminder.

Proposed Amendment

NHTSA granted the GM petition‘on
January 5, 1980. NHTSA tentatively
concludes that the amendment
suggested by GM would be beneficial.

The proposed amendment would
ingert the underlined language in current
section §7.3:

“A seat belt assembly provided at the
driver's seating position shall be
equipped with a warning system that
meets the requirements of either
$4.5.3.3(b) or, at the option of the
manufacturer, that activates, for a
period of not less than 4 seconds and
not more than 8 seconds (beginning
when the vehicle ignition switch is
moved to the “on" or the “start"
position) a continuous or flashing
warning light, visible to the driver

The primary purpose of the safety belt
warning light requirements in Standard
No. 208 is to encourage the use of safety
belts. If the proposed amendment is
adopted and a manufacturer chooses the
newly permitted option, there would be
two differences from the warning
system requirements now applicable.

First, the warning light would remain
on for at least 80 seconds if the driver
did not buckle his or her safety belt.
NHTSA tentatively agrees with GM that
increasing the duration of the manual
belt wamning light beyond the eight

second limitation could increase the
effectiveness of the reminder and thus
increase use of safety belts. Second, the
safety belt warning light would not
come on if the driver buckled the safety
belt before inserting the ignition key.
NHTSA does not believe that this would
have a major impact on safety belt use
at other seating positions. In such a
case, the driver would already have
buckled his or her safety belt and thus
set an example for any passengers in the
vehicle.

NHTSA tentatively concludes that the
proposed amendment has merit. It
would not result in any additional
burden to manufacturers since it would
simply permit manufacturers an
additional option for the manual safety
belt warning system. In addition,
NHTSA believes that the automatic
safety belt warning system that
manufacturers may use at their option is
more stringent than the warning system
for manual belts, Thus, the amendment
could result in greater safety protection
by increasing manual safety belt use.

NHTSA does not believe that the
proposed amendment would raise any
issues under section 125 of the National
Traffic and Motor Vehicle Safety Act (15
U.S.C. 1410b). That section provides that
no Federal Motor Vehicle Safety
Standard may have the effect of
requiring, or provide that a
manufacturer is permitted to comply
with such a Standard by means of &
buzzer which operates longer than eight
seconds after the ignition is turned to
the “start” or “on” position and is
designed to indicate that safety belts are
not in use, However, section 125 does
not prohibit a Standard permitting a
safety belt warning light to remain
illuminated for more than eight seconds.

Further, the legislative history of section -

125 of the Safety Act does not suggest
Congressional disfavor of such an
approach.

NHTSA tentatively concludes that
good cause would exist to make this
amendment effective immediately upon
its publication in the Federal Register as
a final rule. As discussed above, the
amendment would not result in any
additional burden to manufacturers. In
addition, it could result in greater safety
protection since the automatic belt
warning system requirements are more
stringent than the manual belt
requirements.

Regulatory Impacts
1. Costs and Other Impacts

NHTSA has enalyzed this proposal
and determined that it is neither “major"
within the meaning of Executive Order
12291 nor “significant” within the

meaning of the Department of
Transportation regulatory policies and
procedures. NHTSA believes that the
impacts of this proposed amendment, if
promulgated, would be minimal. The
proposed amendment simply adds an
option for manufacturers. It does not
require a new warning system.
Therefore, NHTSA did not prepare a full
preliminary regulatory evaluation for -
this rulemaking.

2. Small Business Impacts

The agency has also considered the
effects of this rulemaking under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). I certify that this proposed
amendment would not, if promulgated
as a final rule, have a significant
economic impact on a substantial
number of small entities.

First, few motor vehicle
manufacturers affected by this rule
would qualify as small entities. For
those that would 8o qualify, the impacts
would not be significant, as explained
above. Second, small organizations or
governmental units would not be
significantly affected. Any price
increases associated with this proposed
amendment, if promulgated, would be
minimal and would not affect the
purchasing of new motor vehicles by
these entities. Accordingly, no
regulatory flexibility analysis has been
prepared.

3. Environmental Impacts

In accordance with the National
Environmental Policy Act of 1969,
NHTSA has considered the
environmental impacts of this proposed
amendment. The agency has determined
that, if adopted as a final rule, this
proposal would not have a significant
impact on the quality of the human
environment,

4. Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612. NHTSA has determined that the
proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Public Comments

Interested persons are invited to
submit comments on the proposal. It is
requested but not required that 10 copies
be submitted.

All comments must not exceed 15
pages in length (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
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limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly
confidential information has been
deleted should be submitted to the
Docket Section. A request for
confidentiality should be accompanied
by a cover letter setting forth the
information specified in the agency's
confidential business information
regulation 49 CFR part 512.

All comments received before the
close of business on the comment
closing date indicated above for the
proposal will be considered, and will be
available for examination in the docket
at the above address. To the extent
possible, comments filed after the
closing date will also be considered.
Comments received too late for
consideration in regard to the final rule
will be considered as suggestions for
further rulemaking action. Comments on
the proposal will be available for
inspection in the docket. The NHTSA

will continue to file relevant information
as it becomes available in the docket
after the closing date, and it is
recommended that interested persons
continue to examine the docket for new
material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles.

PART 571—{AMENDED]

In consideration of the foregoing, it is
proposed that 49 CFR part 571 be
amended as follows:

1. The authority citation for part 571
would continue to read as follows:

Authority: 15 U.S.C. 1392, 1401, 1407;
delegation of authority at 49 CFR 1.50.

§571.208 [Amended]
2. Section 571.208 would be amended
by revising S7.3 to read as follows:
S7.3 A seat belt assembly provided
at the driver’s seating position shall be
equipped with a warning system that

meets the requirements of either
$4.5.3.3(b) or, at the option of the
manufacturer, that activates, for a
period of not less than 4 seconds and
not more than 8 seconds (beginning
when the vehicle ignition switch is
moved to the “on" or the “start”
position), a continuous or flashing
warning light visible to the driver,
displaying the identifying symbol for the
seat belt telltale shown in Table 2 of
FMVSS 101 or, at the option of the
manufacturer if permitted by FMVSS
101, displaying the words “Fasten Seat
Belts" or “Fasten Belts", when condition
(a) exists, and a continuous or
intermittent audible signal when
condition (a) exists simultaneously with
condition (b).

(a) The vehicle’s ignition switch is
moved to the “on" position or to the
“start" position.

(b) The driver's lap belt is not in use,
as determined, at the option of the
manufacturer, either by the belt latch
mechanism not being fastened, or by the
belt not being extended at least 4 inches
from its stowed position.

Issued on June 22, 1990.
Barry Felrice,
Associate Administrator for Rulemaking.
[FR Doc. 80-14954 Filed 6-27-90; 8:45 am]
BILLING CODE 4910-55-M




26474

Notices

Federal Register
Vol. 55, No. 125

Thursday, June 28, 1990

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee mestings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Programmatic Agreement Regarding
the Federal Communication
Commission’s Licensing of AT&T's
Telecommunications Lines

AGENCY: Advisory Council on Historic
Preservation.

ACTION: Notice.

SUMMARY: The Advisory Council on
Historic Preservation is proposing to
execute a Programmatic Agreement
pursuant to § 800.13 of its regulations (38
CFR part 800) with the Federal
Communications Commission, the
National Conference of State Historic
Preservation Officers, and AT&T
regarding the consideration of historic
properties that could be affected by
licensed AT&T construction of fiber
optic and other telecommunications
lines throughout the United States. The
Agreement will outline a process for
AT&T to identify, evaluate, and assess
effects of telecommunications line
construction on historic properties, in
consultation with the State Historic
Preservation Officer and, where
appropriate, other interested parties
(including Native American groups). It
will also establish FCC's oversight and
monitoring role for these activities under
its licensing authority.

COMMENTS DUE: Copies of the draft
Agreement are available for review
upon request from Ronald D. Anzalone,
Director, Office of Program Review and
Education, Advisory Council on Historic
Preservation (address below). Written
comments should be submitted by July
30, 1990.

ADDRESSES: Comments should be
addressed to: Director, Office of
Program Review and Education,
Advisory Council on Historic
Preservation, Old Post Office Building,
1100 Pennsylvania Avenue NW., room
809, Washington, DC 20004.

FOR FURTHER INFORMATION CONTACT:
Ronald D. Anzalone, Director, Office of
Program Review and Education,
Advisory Council on Historic
Preservation (see address above), 202
786-0505; or Holly Berland, Office of
General Counsel, Federal
Communications Commission, 1919 M
Street NW., Washington, DC 20554, 202~
254-6530.

Dated: June 25, 1990.
Robert D. Bush,
Executive Director.
[FR Doc. 80-14985 Filed 8-27-90; 8:45 am]
BILLING CODE 4310-10-M

DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of
Management and Budget

June 22, 1990.

The Department of Agriculture has
submitted to OMB for review the
following proposals for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extensions, or
reinstatements. Each entry contains the
following information:

(1) Agency proposing the information
collection; (2) Title of the information
collection; (3) Form number(s), if
applicable; (4) How often the
information is requested; (5) Who will
be required or asked to report; (6) An
estimate of the number of responses; (7)
An estimate of the total number of hours
needed to provide the information; (8)
An indication of whether section 3504(h)
of Public Law 96-511 applies; (9) Name
and telephone number of the agency
contact person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from: Department Clearance Officer,
USDA, OIRM, Room 404-W Admin.
Bldg., Washington, DC 20250, (202) 447~
2118.

Revision

¢ Farmers Home Administration

7 CFR 1944-E, Rural Rental Housing
Loan Policies, Procedures and
Authorizations

FmHA 1944-7, -33, -34, -35

On occasion

State or local governments; Businesses
or other for-profit; Non-profit
institutions; Small businesses or
organizations; 20,935; responses
142,830 hours; Not applicable under
3504(h)

Jack Holston (202) 382-9736

Extension

¢ Cooperative State Research Service

Financial Report, Morrill-Nelson Funds
for Food and Agricultural Higher
Education

Annually

State or local governments; 73
responses; 73 hours; not applicable
under 3504(h)

Louise Ebaugh (202) 447-7854

Forest Service

Visitor's Permit and Visitor Registration
Card

FS 2300-30, FS 2300-32

On occasion

Individuals or households; 250,000
responses; 12,500 hours; not
applicable under 3504(h)

Anne Fege (202) 447-2311

* Agricultural Stabilization and
Conservation Service

Application for Payment (National Wool
Act)

CCC-1155

Annually

Farms: 125,000 responses; 31,250 hours;
not applicable under 3540(h)

Harry D. Millner (202) 475-3905

New Collection

* Animal and Plant Health Inspection
Service

Animal Welfare—Part 3 Subparts B&C
(Guinea Pigs, Hamsters, and Rabbits)

Recordkeeping: On occasion

Businesses or other for-profit; Small
businesses or organizations; 2,625
responses; 288 hours; not applicable
under 3504(h)

R. L. Crawford (301) 436-7833

* Food Safety Inspection Service

Imported Canadian Product: Further
Implementation of the United States-
Canada Free Trade Agreement

On occasion

Businesses or other for-profit; Small
businesses or organizations; 34,850
responses; 2,904 hours; not applicable
under 3504(h)
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Roy Purdie, Jr. (202) 447-5372

Donald E. Hulcher,

Acting Departmental Clearance Officer:
[FR Doc. 90-14958 Filed 6-27-90; 8:45 am]
BILLING CODE 3410-01-M

Forest Service

Forest Plan Amendment 16—
Management Indicator Species;
Flathead Naticnal Forest, Flathead
Lake, Lewis and Clark, Lincaln,
Missoula, and Powelf Counties, State
of Montana

AGENCY: Forest Service, USDA.

ACTION: Notice; intent to prepare an
environmental impact statement.

SUMMARY: Notice is hereby given that
the Forest Service is gathering
information in order to prepare an
Environmental Impact Statement (EIS})
for a proposal to amend the Flathead
National Forest Land and Resource
Management Plan (LRMP) to adopt
standards for management of habitat for
pileated woodpecker, marten, and
barred owl. This EIS will tier to the
LRMP and accompanying EIS of January
1986, which established these species as
Management Indicator Species [MIS).
The purpose of this proposal is to
respond to the 8/31/88 decision of the
Chief of the Forest Service to amend the
LRMP to add “* * * standards that will
ensure that these species will remain
well distributed throughout the forest.”

DATES: Written comments concerning
the scope of the analysis should be
received by August 13, 1990.

ADDRESSES: Send written comments to
Mary Peterson, Acting Forest
Supervisor, Flathead National Forest,
1935 Third Avenue East, Kalispell, MT
59901.

FOR FURTHER INFORMATION CONTACT:
Questions about the proposed action
and EIS should be directed to Nancy
Warren, Biologist and Management
Indicator Species Interdisciplinary team
member, or Mary Peterson, Acting
Forest Supervisor. Flathead National
Forest, 1935 Third Avenue East,
Kalispell, MT 59901. Phone: (406) 755—
5401.

SUPPLEMENTARY INFORMATION: The
Federal regulations implementing the
National Forest Management Act
require that fish and wildlife habitat be
managed to maintain viable populations
of existing native and desired non-
native vertebrate species (36 CFR
219.19). To accomplish this goal, the
regulations further require that National
Forest Land and Resource Management
Plans (LRMP) identify management

indicator species whose populations
changes are believed to indicate effects
of management activities. LRMPs are to
establish objectives for the maintenance
and improvement of habitat for
management indicator species to the
degree consistent with overall multiple
use objectives.

The LRMP for the Flathead National
Forest provides the overall guidance for
wildlife habitat management through its
goals, objectives, standards and
guidelines, and management area
direction. The LRMP established
Management Indicator Species (MIS) for
those species groups whose habitat is
most likely to be changed by forest
management activities. The tree
dependent group MIS is the marten; the
old-growth dependent group MIS is
represented by the pileated woodpecker;
and the riparian tree dependent group
MIS is the barred owl. The LRMP
specified that these MIS species be
monitored. The LRMP did not allocate
land or provide habitat management
standards specific to these species.

In an August 31, 1988, decision on
appealg #1467 and #1513 of the
Flathead National Forest LRMP, the
Chief of the Forest Service directed that
the Regional Forester “‘document
additional analysis of the habitat
requirements, and the distribution of
habitat, for pine marten, barred owls,
and pileated woodpeckers. This
evaluation should lead to the
development of additional standards
that will ensure that these species will
remain well distributed throughout the
Forest." Pending completion of this
assignment, the Chief directed the
Regional Forester to “implement an old
growth retention standard requiring 10
percent of each 3rd order watershed to
be left in old growth habitat in blocks
large enough to provide habitat for
management indicator species and
spaced to allow interaction between
individuals.”

The Flathead National Forest will
prepare an Environmental Impact
Statement on a proposal to amend the
Flathead National Forest LRMP to
provide standards for management of
habitat for these three Management
Indicator Species. The following
discussion summarizes the proposed
standards.

The proposed standards are designed
to maintain a network of habitat for the
marten and the pileated woodpecker.
Because the habitat requirements of the
barred owl everlap extensively with the
pileated woodpecker on the Flathead
National Forest, and because the
pileated may better represent the old
growth dependent wildlife group,
deletion of the barred ow! from the list

of management indicator species is
proposed.

Pileated Woodpecker. To maintain an
adequate amount and distribution of
habitat to ensure the continued viability
of the pileated woodpecker, the
standards propose the identification of
1,000 acre habitat acres space an
average of 2 miles apart. Each of these
habitat areas will include a contiguous
50 to 200 acre core nesting area and 250
to 500 acres of feeding habitat. Feeding
stands should be no more than one-half
mile from the core nesting area. Specific
criteria are proposed for determining
whether habitat is suitable for nesting
and feeding by pileated woodpecker.

Marten. To maintain an adequate
amount and distribution of habitat to
ensure the continued viabilty of the
marten, the proposed standards are to
identify 2,000 acre habitat areas, spaced
an average of 6 miles apart. Each marten
habitat area will include 250 to 500 acres
of old-growth habitat for denning and
resting, and 250 to 500 acres of feeding
habitat. Denning/resting habitat need
not be contiguous acres, but stands
should exceed 80 acres in size and be no
more than one-half mile apart. Feeding
habitat should be located within one
half mile of denning/resting habitat.
Specific criteria are proposed for
determining whether habitat is suitable
for nesting and feeding by marten.
Habitat for the marten and pileated
woodpecker can averlap where habitat
requirements of both species are met.

As part of the preparation of the
Environment Impact Statement, the
Flathead National Forest will map the
distribution of habitat and display
effects on pileated woodpecker and
marten populations for each alternative
considered.

The proposed standards include
direction for management of these
habitats. In core nesting and denning/
resting habitat, menagement actions will
be directed towards protecting or
enhancing the quality of longevity of old
growth vegetation conditions. Timber
harvesting may be scheduled in feeding
habitat, but only if feeding habitat
requirements can continue to be met
within the habitat area. Commercial
firewood permits will be prohibited in
core areas and feeding habitat. Road
construction within core areas will be
avoided where possible. If catastrophic
change occurs and the area can no
longer meet the criteria for suitable
nesting or denning/resting habitat, a
substitute area will be identified.

The Forest Service is seeking
information and comments from Federal,
State, and local agencies and other
individuals or organizations who may be
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interested in or affected by the proposed
standards. Preliminary scoping was
begun with the mailing of a March 1990
draft of the proposed action
(Amendment 16) to the LRMP mailing
list. The Flathead National Forest
received 42 two responses from
individuals, timber industry
organizations, and environmental
organizations. The respondents raised
the following issues related to the
proposed action.

What are the potential impacts of the
proposed standards on commercial timber
production from the Flathead National
Forest?

Do the proposed standards ensure that
habitat for marten, pileated woodpecker, and
barred owl will be well distributed
throughout the Forest?

Is the size and distribution of proposed
habitat areas sufficient to avoid the loss of
species viability due to habitat fragmentation
or isolation?

Do the proposed standards adequately
address the potential effects of natural losses
of habitat (such as wildlife, windthrow, and
forest insects and diseases) on habitat for the
three species?

The Forest Service will consider these
issues during the preparation of the
Environmental Impact Statement. The
agency invites additional written
comments and suggestions. For most
effective use, comments should be sent
to the agency within 45 days from the
date of this publication in the Federal
Register.

This analysis will evaluate and
disclose the effects of alternative
management standards to guide LRMP
implementation to ensure that habitat
for pileated woodpecker, barried owl,
and marten will remain well distributed
across the forest, The analysis will
consider a range of alternatives. One of
these is a "‘no-action” alternative, in
which no change would occur in the
current Flathead National Forest LRMP
and interim direction provided by the
Chief of the Forest Service. Other
alternatives will be designed to assess
the relative risk to the continued
viability of these species. The Forest
Supervisor will use the best scientific
information available for making
professional judgements on the
substance of the standards and for
evaluating effects of the proposed action
needed to comply with 36 CFR 219.19.

The draft environmental impact
statement (DEIS) is expected to be
available for public review in June 1991.
The comment period on the draft
enviromental impact statement will be
45 days from the date the Environmental
Protection Agency publishes the notice
of availability in the Federal Register.
After a 45-day public comment period,
the comments received will be analyzed

and considered in preparing the final
environmental impact statement (FEIS).
The FEIS is scheduled to be completed
by January 1992, If the decision does not
significantly alter the multiple-use goals
and objectives for long-term land and
resource management for the Flathead
National Forest, the Flathead National
Forest Supervisor will make the
decision. If the decison significantly
changes the long-term relationship
between levels of multiple-use goods
and services originally projected by the
Flathead National Forest LRMP, the
amendment will be considered a
significant amendment and will be the
responsibility of the Regional Forester.
This determination will be made as a
result of the analysis conducted during
preparation of the Environmental Impact
Statement.

The Forest Service believes it is
important to give reviewers notice at
this early stage of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer's position and contentions.
Vermont Yankee Nuclear Power Corp.
vs. NRDC, 435 U.S. 519, 553 {1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts.
Wisconsin Heritages, Inc. vs Harris,
490 F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45-day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final enviromental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible, It is also helpful if
comments refer to specific pages of
chapters of the draft statement.

Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. (Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.)

The Flathead Forest Supervisor will
be the Responsible Official unless the
analysis shows the proposed action will
result in significant impact on the
environment, and/or it will resultin a
significant amendment to the LRMP, In
the latter case the Regional Forester will
be the Responsible Official.

Dated: June 22, 1990,

Mary H. Peterson,

Acting Forest Supervisor.

[FR Doc. 86-15011 Filed 8-27-90; 8:45 am]
BILLING CODE 3410-11-M

Soll Conservation Service

Second Broad Watershed Small Dams
Alternative to Structure #11, North
Carolina

AGENCY: Soil Conservation Service,
USDA.

AcTION: Notice of a Finding of No
Significant Impact.

SUMMARY: Pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR part 1500); and the Soil
Conservation Guidelines (7 CFR part
650); the Soil Conservation Service, U.S.
Department of Agriculture, gives notice
that an environmental impact statement
is not being prepared for the Second
Broad Watershed Small Dams
Alternatives to Structure #11, McDowell
and Rutherford Counties, North
Carolina.

FOR FURTHER INFORMATION CONTACT:
Bobbye J. Jones, State Conservationist,
Soil Conservation Service, 4405 Bland
Road, suite 205, Raleigh, North Carolina
27609, telephone 819/790-2888.

SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Bobbye J. Jones, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The project concerns a plan for flood
control and watershed practices. The
planned works of improvement include
15 small dams.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
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address. Basic data developed during
the environmental assessment are on
file and may be reviewed by contacting
William H. Farmer, Jr., 4405 Bland Road,
suite 205, Raleigh, North Carolina 27609,
telephone 919/790-2898.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register,

Dated: June 22, 1990.
john J. Garrett,
Assistant State Conservationist.
[FR Doc. 80-15012 Filed 6-27-96; 8:45 am]
BILLING CODE 3410-13-M

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

Meetings

AGENCY: Architectural and
Transportation Barriers Compliance
Board (ATBCB).

ACTION: Notice of meeting.

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (ATBCB or Access Board) has
scheduled a Public Forum and regular
business meetings to take place on
Tuesday and Wednesday, July 10 and
July 11, 1990 at the McCormick Center
Hotel, Lake Shore Drive at 23zd Street,
Chicago, lllinois.

DATES: The schedule of events is as
follows:

Tuesday, July 10, 1990:

8:30-10 a.m. (Legislative (seciion 502)
Task Force)

10-11:30 a.m. (Technical Programs
Committee—A portion of the
meeting is closed to the public)

1-5 p.m. (Public Forum)

Wednesday, July 11 1990:

8:30-9:30 a.m. (Ad Hoc Committee:
Communication Barriers)

9:30~11:15 a.m. (Planning & Budget
Committee)

1-1:30 p.m. (Closed Meeting with
Executive Director)

1:30-3:30 p.m. (Business Meeting).

MATTERS TO BE CONSIDERED: Agenda

items at the Wednesday business

meeting include:

* Approval of the May 9, 1990 Board

Meeting Minutes

* Executive Director’s Report

* Complaint Status Repart

* American With Disabilities Act
(ADA) Update

Task Force Reports:

—ADA

—Legislative (section 502}

—Facilities (Office Space)

* Ad Hoc Committee Reports:

—Communication Barriers
—Public Affairs
* Committee Reports:

—Technical Programs: Proposed
Projects for FY 1992—
Transportation Focus Year #2
(discussion closed to the public).

—Planning and Budget: FY 1990
Budget Status Report: FY 1991
Budget Request Status Report; FY
1992 Budget Request (voting).

¢ New Business:
—Fair Housing Guidelines
—Assistive Listening Systems

FOR FURTHER INFORMATION CONTACT:
For information regarding the business
meetings, please contact Barbara A.
Gilley, Executive Officer, (202) 653-7834
(voice or TDD). Persons interested in
speaking at the Public Forum on
Tuesday afternoon should contact Larry
Allison, Special Assistant for External
Affairs, (202) 6537834 (voice or TDD).

SUPPLEMENTARY INFORMATION: All
meetings are open to the public except
ag noted. The subject matter for the
Public Forum includes general
accessibility issues. Interpreters (sign
language and oral] and an assistive
listening system are available for those
individuals needing such
accommodation.

Lawrencs W. Roffee, Jr.,

Executive Director.

[FR Doe. 80-15025 Filed 8-27-80; 8:45 am]
BILLING CODE 8820-BP-M

DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board
[Docket 31-85]

Foreign-Trade Zone 35—Philadelphia,
PA; Withdrawal of Request for
Subzone Status for Pennsylvania
Shipbuiiding Company

Notice is hereby given of the
withdrawal of the application submitted
by the Philadelphia Port Commission,
grantee of FTZ 35, requesting authority
for subzone status for the shipyard of
the Pennsylvania Shipbuilding Company
in Chester, Pennsylvania. The
application was filed on September 11,
1985 (50 FR 40044, 10/1/85).

The withdrawal is requested by the
applicant because of changed conditions
in the United States shipbuilding
industry.

The case has been withdrawn without
prejudice, and FTZ Board Docket 31-85
is closed.

Dated: June 21, 1990.
John J. Da Ponte,
Executive Secretary.
{FR Doc. 9014951 Filed 8-27-80; 8:45 am]
BILLING CODE 2510-DS-M

National Oceanic and Atmospheric
Administration

South Atlantic Fishery Management
Council; Statement of Organization,
Practices and Procedures

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

Pursuant to section 302(f)(8) of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act), 16
U.S.C. 1801 et seq., each Regional
Fishery Management Council (Council)
is responsible for carrying out its
functions under the Magnuson Act, in
accordance with such uniform standards
as are prescribed by the Secretary of
Commerce (Secretary). Further, each
Council must make available to the
public a statement of its organization,
practices and procedures (SOPP).

On January 17, 1989, NOAA published
in the Federal Register (54 FR 1700) a
final rule that revised the regulations (50
CFR parts 600, 601, 604, and 805) and
guidelines concerning the operation of
the Councils under the Magnuson Act.
The final rule, effective February 16,
1989, implemented parts of title 1 of
Public Law 99-659, amending the
Magnuson Act, and among other things,
clarified instructions of the Secretary on
other statutory requirements affecting
the Councils.

In accordance with the above-
mentioned final rule, the South Atlantic
Fishery Management Council (South
Atlantic Council) has prepared its
revised SOPP originally published in the
Federal Register, Vol. 42, No. 163,
August 23, 1977. Interested parties may
obtain a copy of the South Atlantic
Council's revised SOPP by contacting
Robert K. Mahood, Executive Director,
South Atlantic Fishery Management
Council, 1 Southpark Circle, Suite 308,
Charleston, SC 29407; telephone: (803)
571-4366.

Dated: June 22, 1990.
Richard H. Schaefer,

Director of Office of Fisheries, Conservation
and Management, National Marine Fisheries
Service.

[FR Doc. 80-14974 Filed 6-27-90; 8:45 am|

BILLING CODE 3510-22-M
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Marine Mammals

AGENCY: National Marine Fisheries
Service, NOAA, DOC.

ACTION: Request for modification to
scientific research permit No. 685.

SUMMARY: Notice is hereby given that
Paul Dayton and Timothy Ragen,
University of California, San Diego, La
Jolla, California 92093, have requested a
modification to Permit No. 685, pursuant
to the provisions of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361-
1407) and Regulations Governing the
Taking and Importing of Marine
Mammals (50 CFR part 216) to continue
research activities for one additional
year and to verify the first year's results.
Additionally, the Permit Holders request
authorization to take another 140
northern fur seal (Callorhinus ursinus)
pups and 10 adult females for radio-
tagging.

Permit No. 685, issued October 5, 1989
and published in the Federal Register (54
FR 43231) on October 16, 1989,
authorized the taking of ten (10)
northern fur seal females and ninety (90)
pups of both sexes, and the incidental
harassment of up to 2000 animals of
both sexes and ages.

Concurrent with the publication of
this notice in the Federal Register, the
Secretary of Commerce is forwarding
copies of this modification request to the
Marine Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this modification
should be submitted to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, U.S.
Department of Commerce, 1335 East
West Highway, room 7330, Silver Spring,
Maryland 20910, within 30 days of the
publication of this notice. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this proposed permit
modification would be appropriate. The
holding of such hearing is at the
discretion of the Assistant
Administrator for Fisheries. All
statements and opinions contained in
this modification request are summaries
of those of the applicant and do not
necessarily reflect the views of the
National Marine Fisheries Service.

Documents submitted in connection
with the above modification request are
available for review by interested
persons in the following offices:

Office of Protected Resources, National
Marine Fisheries Service, 1335 East
West Highway, room 7330, Silver
Spring, Maryland 20910;

Director, Alaska Region, National
Marine Fisheries Service, NOAA, 709

West 9th Street, Federal Building,
Juneau, Alaska 99802; and

Director, Southwest Region, National
Marine Fisheries Service, NOAA, 300
South Ferry Street, Terminal Island,
California 90731-7415.
Dated: June 21, 1990.

Nancy Foster,

Director, Office of Protected Resources,
National Marine Fisheries Service,

[FR Doc. 90-14964 Filed 6-27-90; 8:45 am]
BILLING CODE 3510-22-M

for the meeting will be Liz Warren,
telephone (303) 497-5116.

Dated: June 21, 1990,
Robert T. Adair,
Group Chief. Advanced Networks Analysis
Group.
|FR Doc. 80-15013 Filed 8-27-80; 8:45 am|
BILLING CODE 3510-60-M

National Telecommunications and
Information Administration

Federal Telecommunication Standards

AGENCY: National Telecommunications
and Information Administration,
Institute for Telecommunication
Sciences, Commerce.

ACTION: Notice of meeting to present test
plans and schedule of testing to
determine feasibility of features and
functions proposed for inclusion in High
Frequency (FH) radio Federal Standard
(FED-STD) 1046 and Federal Standard
(FED-STD) 1049, section 1.

FOR FURTHER INFORMATION CONTACT:
Mr. Dave Peach or Mr. Robert Adair,
Institute for Telecommunication
Sciences, Boulder, CO. telephone (303)
497-51186.

SUPPLEMENTARY INFORMATION:
Verification tests are planned to assist
in the development process for FED-
STD 1046 and FED-STD 10489, section 1.
These Federal Standards are being
developed under the sponsorship of the
National Communications System (NCS)
Office of Technology and Standards.

‘The purpose of the testing is to verify

the design concepts in actual simulator
and over-the-air operation. FED-STD
1046 will specify tools for networking of
HF adaptive radios, and FED-STD 1049,
Section 1 will specify methods for Link
Protection (LP), a feature that provides
protection of the linking process when
linking two or more FED-STD 1045
adaptive radios. The test nodes included
in the test will be located at various
Government sites across the United
States.

The briefing, provided by Government
representatives, will include a summary
of the test plan and a schedule of events
during the test period. Industry and
Government representatives are
encouraged to attend.

The meeting will be held at the
Department of Commerce, Institute for
Telecommunication Sciences, Building 1,
325 Broadway, Boulder, CO 80303,
commencing at 0900, 18 July 1990. POC

COMMISSION OF FINE ARTS
Notice of Meeting

The Commission of Fine Arts' next
meeting is scheduled for 26 July 1990 at
10 a.m. in the Commission's offices in
the Pension building, suite 312, Judiciary
Square, 441 F Street, NW., Washington,
DC 20001 to discuss various projects
affecting the appearance of Washington,
DC, including buildings, memorials,
parks, etc.; also matters of design
referred by other agencies of the
government. Handicapped persons
should call the Commission offices (202~
504-2200) for details concerning access
to meetings.

Inquiries regarding the agenda and
requests to submit written or oral
statements should be addressed to
Chalres H. Atherton, Secretary,
Commission of Fine Arts, at the above
address or call the above number.

Dated in Washington, DC, 22 June 1990.
Charles H. Atherton,

Secretary.
[FR Doc. 90-15003 Filed 6-27-90; 8:45 am]
BILLING CODE 6330-01-M

DEPARTMENT OF DEFENSE
Department of the Army

Availability of a Draft Environmental
Impact Statement for the Fort
Huachuca, Fort Devens, Fort
Monmouth Base Realignment

AGENCY: DOD, U.S. Army.

SUMMARY: Fort Devens, Massachusetts,
Fort Huachuca, Arizona, and Fort
Monmouth, New Jersey, were
recommended for realignment by the
Defense Secretary's Commission on
Base Realignment and Closure. The
Intelligence School at Fort Devens will
be relocated to Fort Huachuca and
consolidated with the Intelligence
School now at that location. The
Headquarters, Information Systems
Command (ISC) will be relocated from
Fort Huachuca to Fort Devens and
consolidated with other ISC activities to
be relocated to Fort Devens from Fort
Huachuca, Fort Monmouth, and Fort
Belvoir. This document focuses upon the
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environmental and socioeconomic
impacts and mitigations associated with
the planned realignment activities at
Fort Huachuca, Fort Devens, and Fort
Monmouth. The realignment impacts at
Fort Belvoir will be covered under
another Environmental Impact
Statement which is currently under
development.

No long-term adverse environmental
effects at these installations are
expected, as a result of realignment
implementation. Significant adverse
socioeconomic effects, however, could
be expected in the local communities
associated with Fort Huachuca. The
Department of Defense Office of
Economic Adjustment is working with
the local community to diversify the
local economies, and will continue their
work to lessen the impact.
Socioeconomic impacts at Fort Devens
are anticipated to be beneficial due to
the transfer of higher paid civilian
positions to the area. There will be
adverse economic impacts to the area
surrounding Fort Monmouth; however,
they are not considered significant since
the the strong economic base of the area
can absorb the impact of losing a
relatively small number of personnel
positions.

Public comments may be provided to
Mr. Ron Ganzfried at the Corps of
Engineers, Los Angeles District (ATTN:
CESPL-PD-RQ), P.O. Box 2711, Los
Angeles, CA 90053-2325 or by telephone
(213) 884-6079. Comments and
suggestions must be received not later
than July 30, 1990.

Lewis D. Walker,

Deputy Assistant Secretary of the Army,
(Environment, Safety and Occupational
Health), OASA (I,L&E).

[FR Doc. 80-15010 Filed 8-27-90; 8:45 am])
BILLING CODE 3710-08-M

Department of the Army, Judge
Advocate General

Government-Owned Inventions;
Available for Licensing

SUMMARY: The Department of the Army
announces the general availability of
exclusive, partially exclusive, or
nonexclusive licenses under the
following patents or patent applications.
Any licenses granted shall comply with
35 U.S.C. 209 and 37 CFR, part 404,

Issued patent Title Issue date
4512371........ Photofluidic Interface.....| 04/23/85
4,644,781 ........ Fluidic Property 02/24/87
Measurement
Device.

Issued patent Title Issue date

4,689,827 ........ Photofluidic Audio
Receiver.
4,721,362 ........| Phase Gradient
Contrast Microscope.
4,829,527 ........ Wideband Electronics
Frequency Tuning
for Orotrons.
4,856,338 ........ Technique for Null
Balancing Fluidic
Circuits.
4,864,258 ........ RF Envelope
Generator.
4,867,041 ........ Vortex Amplifier Driven
Actuator Spool.
4875022 ........ High Power Microwave
for
Producing Fast Rise
Time Pulses.
4,888,546 ........ Device for Measuring
Seam Resistance.
4,891,730 ........| Monolithic Microwave
Integrated Circuit
Terminal Protection
Device.
07/296,555 ..... Phase Contract Image
Conjugation In a
Hybrid Analog/
Digital Design.

Characterization
Module.
07/441,781 ..... Fluidic Sorting Device
for Two or More
Materials in a Fluid.
07/444335 ... Acoustic Detecting
Devics.

07/448,208 .....| Method for Low
Frequency
Attenuation in
Fluidic Amplification
of Acoustic Signals.

08/25/87
01/26/89
05/09/89

08/15/89

09/05/89
09/19/89

10/17/89

12/19/89
01/02/80

01/11/89

07/407,186...... 09/14/89
11/27/89

12/01/89
12/12/89

FOR FURTHER INFORMATION CONTACT:
For more information of these licensing
opportunities, contact Mr. George
Gillespie in HDL's Office of Research
and Technology Applications on 301~
394-2952, or write to: Harry Diamond
Laboratories, 2800 Powder Mill Rd.,
SLCHD-PO-P (ATTN: George Gillespie),
Adelphi, MD 20793-1197.

Kenneth L. Denton,

Alternate Army Liaison Officer With the
Federal Register.

[FR Doc. 90-14949 Filed 6-27-90; 8:45 am]
EILLING CODE 3710-06-i

Department of the Army, U.S. Army
Laboratory Command

Patent Licenses, Exclusive;
Schodowskl, S.S.

ACTION: Notice of Prospective Partially
Exclusive Licenses.

SUMMARY: In accordance with 37 CFR
404.7(a)(1)(i), announcement is made of
prospective partially exclusive licenses
of a dual mode quartz resonator self-
temperature-sensing method.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard A. Stern, U.S. Army

Electronic Technology and Devices
Laboratory, Attn: SLCET-DT, Fort
Monmouth, N] 07703-5302, COMM 201~
544-4666.

SUPPLEMENTARY INFORMATION: The dual
mode quartz resonator self-temperature-
sensing method, was invented by S.S.
Schodowski (U.S. Patent Application
Serial Number 487, 560, Patent Number
4, 872, 765; Filing Date: April 20, 1983).
Rights to this invention are owned by
the United States Government as
represented by the U.S. Army
Electronics Technology and Devices
Laboratory (USAETDL). Under the
authority of section 11(a)(2) of the
Federal Technology Transfer Act of 1386
(Pub. L. 99-502) and section 207 of title
35, United States Code, the Department
of the Army as represented by
USAETDL intends to grant partially
exclusive licenses on the dual mode
quartz resonator self-temperature-
sensing method to Q-Tech Corporation,
10150 W. Jefferson Blvd, Culver City, CA
90232-3501, and Frequency Electronics,
Inc., 55 Charles Lindberg Blvd., Mitchel
Field, NJ 11553.

Pursuant to 37 CFR 404.7(a)(1)(i) any
interested party may file written
objections to these prospective partially
exclusive license arrangements. Written
objections should be directed to:

Mr. William Anderson, Intellectual
Property Law Division, U.S. Army
Communications-Electronics
Command. Attn: AMSEL-LG-LS, Fort
Monmouth, NJ 07703-5000.

Written objections must be filed
within 60 days from the date of the
publication of this notice in the Federal
Register.

Kenneth L. Denton,

Alternate Army Liaison Officer With the

Federal Register.

[FR Doc. 90-14950 Filed 6-27-90; 8:45 am}

BILLING CODE 3710-18-M

DEPARTMENT OF ENERGY

Notice of Intent To Prepare a Remedial
Investigation/Feasibility Study—
Environmental Impact Statement for
the First of Five Remedial Actions at
the Feed Materials Production Center
Near Fernald, Ohio; Public Comment
Period Extension

AGENCY: U.S. Department of Energy.

ACTION: Extension of public comment
period.

SUMMARY: The Department of Energy
(DOE) has extended to June 29, 1990, the
public comment period on its notice of
intent to prepare a Remedial
Investigation/Feasibility Study-
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Environmental Impact Statement [R1/
FS-EIS) in accordance with the National
Environmental Policy Act (NEPA) and
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) for remedial actions at
the “special facilities area,” ie.,
Operable Unit 4, Silos 1, 2 and 3 (the
siles).

DATES: Written comments or
suggestions postmarked by June 29,
1990, will be considered in carrying out
the integrated CERCLA /NEPA process.
Comments or suggestions postmarked
after that date will be censidered to the
maximum extent practicable.

ADDRESSES:

All comments or suggestions should
be addressed to:

Bobby Davis, Environmental Manager,
U.S. Department of Energy, P.O. Box
398705, Cincinnati, Ohio 45239-8705,
ATTN: FMPC RI/FS-EIS, (513) 738~
6156

FOR FURTHER INFORMATION CONTACT:
Regarding the NEPA process:

Carol M. Borgstrom, Director, Office of
NEPA Oversight, U.S. Department of
Energy, 1000 Independence Avenue,
SW., Room 3E-080, Washington, DC
20585, (202) 586—4600
Regarding the CERCLA process:

John Tseng, Director, Office of
Environmental Guidance and
Compliance, U.S. Department of
Energy, 1000 Independence Avenue,
SW., Room 7A-075, Washington, DC
20585 (202) 586-9024

SUPPLEMENTARY INFORMATION: On May
15, 1990, the DOE published a notice in
the Federal Register (55 FR 20183)
announcing its intent to prepare a Rl/
FS-EIS for the first of five remedial
actions at the Feed Materials Production
Center near Fernald, Ohio. This notice
included announcement of a public
comment period ending on June 22, 1990.
The DOE received requests to extend
the comment period by one week. In
response to these requests, and to
ensure that all interested parties have
time to comment, the comment period
has been extended to June 29, 1990.
Comments should be postmarked by
June 29, 1990 to assure consideration.
Comments postmarked after that date
will be considered to the maximum
extent practicable.

Dated in Washington, DC, this 25 day of
June, 1990.
Peter N. Brush,
Acting Assistant Secretary, Environment,
Safety and Health.
[FR Doc. 90-15158 Filed 8-27-90; 8:45 am]
BILLING CODE 8450-01-M

Federal Energy Regulatory
Commission

[Docket Nos. CP90-1512-000, et al.]

Mountain Fuel Supply Co., et al.;
Natural Gas Certificate Filings

June 21, 1990.
Take notice that the following filings
have been made with the Commission:

1. Mountain Fuel Supply Co.

[Docket No. CP90-1512-800]

Take notice that on June 11, 1990,
Mountain Fuel Supply Company
(Mountain Fuel), 180 East First South
Street, Salt Lake City, Utah 84111, filed
in Docket No. CP90-1512-000 an
application pursuant to sections 7(c) and
7(f) of the Natural Gas Act for
authorization to construct and operate
approximately 11.0' miles of 8-inch high-
pressure distribution main line and
related facilities and a reqguest for
determination of a service area, all as
more fully set forth in the application
which is on file with the Commission
and open to public inspection.

Mountain Fuel requests authority to
construct and operate the proposed
distribution pipeline facilities that would
extend its local distribution system from
northern Utah into southeastern Idaho
in order to provide natural-gas
distribution service to the southeastern
Idaho communities of Preston and
Franklin and, potentially, additional
communities in Cache County, Utah.
Mountain Fuel also requests that the
Commission determine a service area to
include Franklin County, Idaho, and
most of Cache County, Utah, and permit
Mountain Fuel to enlarge or extend its
facilities within the requested service
area without further authorization of the
Commission. Mountain Fuel also
requests waiver of all regulations under
the NGA and NGPA that may be
applicable to Mountain Fuel as a result
of extending its distribution system into
southeastern Idaho.

Mountain Fuel states that installation
of the proposed distribution line and
determination of the requested service
area will serve the public interest by
making natural-gas service available to
prospective customers in a sparsely
populated area of southeastern Idaho
that for 20 years have eagerly awaited
natural-gas service. It is further stated
that a recently completed survey
resulted in approximately 75 percent of
the propsective Idaho customers
requesting natural-gas service from
Mountain Fuel. Mountain Fuel explains
that it is now feasible to provide service
to the requested service area because of
increased pipeline deliverability on

Mountain Fuel's northern distribution
system. It is asserted that 100 percent of
the proposed pipeline route will follow
an existing highway right of way and
that the construction of the proposed
pipeline will not result in any adverse
environmental effects.

Mountain Fuel estimates that the cost
to construct and operate its proposed
southeastern Idaho distribution line
extension is $951,750, which will be
financed with internally generated
funds.

In support of its request for 2 section
7(f) service area determination,
Mountain Fuel explains that (1) No sales
for resale will be made in the proposed
service-area, (2) its current rates and
charges are regulated by the Utah and
Wyoming Public Service Commissions
and in Idaho, will be regulated by the
appropriate state regulatory agency, (3)
it is a local distribution company and,
therefore, does not own or operate an
extensive transmission system, and (4)
no other company has existing facilities
in close proximity to the proposed
service area.

Comment date: July 12, 1990, in
accordance with Standard Paragraph F
at the end of this notice.

2. Northern Natural Gas Co. Division of
Enron Corp.

[Docket Nos. RP88-259-031 and RP89-136-
016]

Take notice that on June 13, 1990,
ANR Pipeline Company (ANR), pursuant
to rules 206 and 207 of the Commission's
rules of practice and procedure, filed
with the Commission a complaint and
emergency petition in the above
captioned proceeding to ensure that
Northern Natural Gas Company
(Northern) complies with the terms and
conditions of the stipulation and
agreement in these proceedings
approved by Commission order on
December 29, 1989. ANR seeks an order
from the Commission directing Northern
to make refunds to its customers,
including ANR, by June 21, 1990.

ANR states that on June 1, 1990,
Northern filed with the Commission in
Docket Nos. CP88-1227-000 and RP88-
259-000 a proposed stipulation and
agreement on an interim gas inventory
charge (IGIC). ANR states that in
Northern's proposed IGIC settlement,
Northern threatens to abrogate its
refund obligation under the prior
settlement by deferring the date and
changing the method by which refunds
would be made. ANR states that
although it is a major firm sales
customer of Northern, as well as a firm
and interruptible transportation
customer, it was not invited to be a
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party to the negotiations which lead to
the IGIC settlement proposal and ANR
has not agreed to that settlement.

ANR is requesting that the
Commission act upon this complaint and
petition as rapidly as possible, given the
unreasonable time constraints which
have been imposed by Northern's
actions. Refunds under the stipulation
and agreement in Docket Nos. RP88-
259-000 and RP89-136-000 are due on
June 21, 1990. ANR states that to prevent
Northern from breaching the settlement
agreement, the Commission should issue
an order directing Northern to make
refunds by that date.

Comment date: July 13, 1990, in
accordance with the first subparagraph
of Standard Paragraph F at the end of
this notice.

3. El Paso Natural Gas Co., West Texas
Gas, Inc.

[Docket No. CP90-1529-000]

Take notice that on June 12, 1990, El
Paso Natural Gas Company (El Paso),
P.O. Box 1492, El Paso, Texas 79978, and
West Texas Gas, Inc. (WTG), 211 North
Colorado, Midland, Texas 79701, jointly
referred to as (Applicants), filed an
application in Docket No. CP90-1529-
000, pursuant to section 7(b) of the
Natural Gas Act, for permission and
approval to abandon certain
transportation and delivery service, on
an exchange basis, authorized in Docket
No. CP82-279-000, between El Paso and
WTG, as successor in interest to
Dorchester Gas Producing Company, all
as more fully set forth in the joint
application on file with the Commission
and open to public inspection.

Applicants state that the
Commission's order at Docket No. CP82-
279-000 granted permanent certificate
authority to El Paso and WTG for the
exchange of up to 350 Mcf of natural gas
per day at existing points of
interconnection located in Upton &nd
Reagan Counties, Texas. Applicants
state that this exchange service was
provided in accordance with the
provisions of a gas exchange agreement
dated March 19, 1982, between El Paso
and WTG. Applicants state that at the
time the subject exchange service was
certificated, the exchange arrangement
served two mutually beneficial
purposes. Applicants state that the
exchange service represented a viable
means for WTG to have a constant and
reliable supply of pipeline quality
natural gas available for use at its Big
Lake Texon Gas Extraction Plant (Texon
Plant) located in Reagan County, Texas.

! These prior notice requests ar: not
consolidated.

Additionally, the exchange service
increased the reliability of the surplus
residue gas supply sold by WTG to El
Paso at the outlet of the Union Texas
Petroleum Corporation Benedum Plant
(Benedum Plant) in Upton County,
Texas, for use by El Paso in meeting the
requirements of system supply
customers served by its interstate
transmission pipeline system.

Applicants state that the exchange
arrangement provide for El Paso to
deliver to WTG at an existing meter
station situated immediately
downstream of the Texon Plant, the
quantity of pipeline quality gas WTG
needed from time to time, not to exceed
350 Mcf per day, for use in the operation
of WTG’s camp facilities and plant
compressors at the Texon Plant and for
other plant obligations. Applicants state
that in exchange, WTG would cause
concurrent delivery to El Paso, at its
existing purchase meter station situated
at the outlet of the Benedum Plant, of
equivalent volumes of surplus residue
gas on an MMBtu basis to the total
volumes of pipeline quality natural gas
that had been delivered by El Paso to
WTG at the Texon Plant.

Applicants state that the two mutually
beneficial purposes for the exchange no
longer exist. El Paso has been notified
by WTG that it no longer requires the
exchange service because of changes in
its operational requirements,
Furthermore, El Paso states that it no
longer requires the surplus residue gas
from WTG for the pipeline's system
supply, because of drastically reduced
purchases of system supply by El Paso's
customers. Therefore, Applicants report
that the exchange service rendered in
accordance with the exchange
agreement between Applicants no
longer is necessary and should be
terminated.

Comment date: July 12, 1990, in
accordance with the first subparagraph
of Standard Paragraph F at the end of
this notice.

4. Northern Natural Gas Co., Division of
Enron Corp.

[Docket No. CP90-1537-000]

Take notice that on June 13, 1990,
Northern Natural Gas Company,
Division of Enron Corp. (Northern), 1400
Smith Street, Houston, Texas 77002,
filed in Docket No. CP80-1537-000 an
application pursuant to section 7(c) of
the Natural Gas Act of authorization to
increase, by 1,000 Mcf of natural gas per
day, the firm sales entitlements for
Western Gas Utilities, Inc. (Western

Gas), all as more fully set forth in the
application which is on file with the
Commission and open to public
inspection.

Northern states that the requested
increase in firm sales entitlements for
Western Gas would enable Western
Gas to serve new and increased
requirements in the five (5) communities
of Cosmos, Delano, Green Isle, Hamburg
and Watertown, all located in
Minnesota, It is said that the service
would be provided under Northern's
seasonal service demand schedule, Rate
Schedule SS-1.

Northern further states that the
additional sales service would be
accomplished without constructing new
facilities or rearranging presently
authorized facilities.

Comment date: July 12, 1990, in
accordance with Standard Paragraph F
at the end of this notice.

5. High Island Offshore System

[Docket No. CP90-1545-000, Docket No.
CPg0-1546-000, Docket No. CP90-1547-000]

Take notice that on June 15, 1990, High
Island Offshore System (HIOS), 500
Renaissance Center, Detroit, Michigan
48243, filed in Docket Nos. CP90-1545—
000, CP90-1546-000, and CP90-1547-000
requests pursuant to Sections 157.205
and 284.223 of the authorization to
transport natural gas on an interruptible
basis pursuant to HIOS's blanket
certificate issued by the Commission's
Order No. 509, pursuant to section 7 of
the Natural Gas Act, corresponding to
the rates, terms and conditions filed in
Docket No. RP89-82-000, all as more
fully set forth in the prior notice requests
which are on file with the Commission
and open to public inspection.?

Information applicable to each
transaction, including the identity of the
shipper, the peak day, average day and
annual volumes, and the initiation
service dates and related docket
numbers of the 120-day transactions
under § 284.223 of the Commission's
Regulations, has been provided by HIOS
and is summarized in the attached
appendix. It is explained that the gas
would be received by HIOS at existing
points located in the High Island and
West Cameron Areas, offshore Texas
and offshore Louisiana respectively, and
redeliver the gas for the various
accounts at existing interconnections
located in offshore Texas and offshore
Louisiana.

Comment date: August 8, 1990, in
accordance with Standard Paragraph G
at the end of this notice.
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Docket Number Shipper

Volumes—Dth
peak day,
average annual

Related Docket *

Commencement date

CP90-1545-000

Elf Exploration, Inc

CP20-1546-000 Edisto Resources Corp.

150,000
150,000
54,750,000
71,500

CP80-1547-000 PS!, Inc.

71,500
26,097,500
1185250

1,185,250
432,616,250

ST90-2709.....coove..

April 1, 1890,

.| April 1, 1980

.| Apfil 1, 1990.

* HIOS reported the 120-day transportation setvice in the referenced ST dockets.

6. High Island Offshore Systems

[Docket No. CP90-1548-000, Docket No.
CP90-1549-000, Docket No. CP90-1550-000,
Docket No. CP80-1551-000]

Take notice that the above referenced
companies (Applicants) filed in
respective dockets prior notice requests
pursuant to §§ 157.205 and 284.223 of the
Commission's Regulations under the
Natural Gas Act for-authorization to
transport natural gas on behalf of
various shippers under blanket
certificates issued pursuant to section 7

of the Natural Gas Act, all as more fully
set forth in the prior notice requests
which are en file with the Commission
and open to public inspection.®

Information applicable to each
transaction including the identity of the
shipper, the type of transportation
service, the apprapriate transportation
rate schedule, the peak day, average
day, and annual volumes, and the
docket numbers and initiation dates of
the 120-day transactions under § 284,223
of the Commission's Regulations has

been provided by the Applicants and is
included in the attached appendix.

The Applicants also state that each
would provide the service for each
shipper under an executed
transportation agreement, and that the
Applicants would charge rates and
abide by the terms and conditions of the
referenced transportation rate
schedules.

Comment date: August 6, 1990, in
accordance with Standard Paragraph G
at the end of this netice.

APPENDIX
Docket number . Shi Peak Day* Points of Start up date rate Related dockets?
(date filed) Applicant ippername | average.annual Receipt Detivery schedule )
CP90-1548-000 High island Union 63,544 | TX LA 1T, Interrupible, ST90-2710-00.
(6-15-90) Offshore Expioration 63,544 4-1-80. RMB8-14-001.
System, 500 Partners, Ltd. 23,193,560 RM88-15-000.
Renaissance
Center, Detroit,
Mi 48243,
CP980-1549-000 High Island Tenngasco 333,500 | TX, LA X, LA 1T, interrupible, . ST90-2707-000.
(6-15-80) Ofishore Corporation. 333,500 4-1-90. RM88-14-001.
System, 500 121,727,500 RM88-15-000.
Renaissance
Center, Detroit,
M 48243,
CP90-1550-000 High Isiand Stellar Gas 100,000 | TX, LA TX, LA T, Interrupible, ST90-2706~000.
(6-15-90) Offshore Company. 100,000 4-1-90. RMB88-14-001.
System, 500 38,500,000 RM88-15-000.
Renaissance
Center, Detroit,
Mi 48243,
CP90-1551-000 High Island Transco Energy 1500000 | TR AR, it ipiisioian] TRGRIN i orvsivosedasiiasons IT, Interrupitie ST90-2733-000
(6-15-90) Offshore 1,580,000 4-1-90 FAM88-14-001
System, 500 Company 580,350,000 AM88-15-000
Renaissance
Center, Detroit,
MI 48243,

! Quantities are shown in MMB1u unless otherwise indicated. .
*The CP docket comesponds 1o applicant's blanket transportation certificate. If an ST docket is shown, 120-day transportation sefvice was reperied m

7. Trunkline Gas Co.

[Docket Nos. CP20-1569-000, CP20-1570-000,
CP90-1571-000, CP90-1572-000, CP90-1573~

000, CP90-1574-000]

Take notice that on June 19, 1990,
Trunkline Gas Company (Applicant),
P.O. Box 1642, Houston, Texas 77251

¥ These prior notice requests are not
consolidated.

1642, filed in the above referenced
dockets, prior notice requests pursuant
to §§ 157.205 and 284.223 of the
Commission's Regulations under the
Natural Gas Act for authorization to
transport natural gas on behalf of
various shippers under its blanket

certificate 1ssued in Docket No. CP86-
586-000, pursuant to section 7 of the
Natural Cas Act. all as more fully set
forth in the prior notice requests which
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are on file with the Commission and
open to public inspection.®

Information applicable to each
transaction, including the identity of the
shipper, the type of transportation
service, the appropriate transportation

rate schedule, the peak day, average day

and annual volumes, and the initiation

service dates and related docket
numbers of the 120-day transactions
under § 284.223 of the Commisgsion's
Regulations has been provided by
Applicant and is summarized in the
attached appendix.

Applicant states that each of the
proposed services would be provided

under an executed transportation
agreement, and that Applicant would
charge rates and abide by the terms and
conditions of the referenced
transportation rate schedule(s).

Comment date: August 6, 1990, in
accordance with Standard Paragraph G
at the end of this notice.

APPENDIX
Points of * Start up date, rate
Docket number (date : Peak day*® Related ! docket,
filed) ( Shipper name average annual Receipt Delivery Srgmhitos contract date
CP90-15689-000 (6-19- | Borden Chemicals and 5,500 | IL, LA, OLA, OTX, TN, AR TR BT A 4-24-90, PT, ST90-3136-000,
90) Plastics Operating 3,150 X, Interruptible. 8-24-89.
LP. 1,150,000
CP80-1570-000 (6-19- | Unicorp Energy, Inc......... 50,000 | IL, LA, OLA, OTX, TN, | AN RSB A o S 5-1-80, PT, ST90-3165-000,
90) 50,000 | TX. - Interruptible. 1-3-90.
18,250,000
CP90-1571-000 (6-19- | Semco Energy 20,000 | IL, LA, OLA, OTX, TN, S AL bbb il oo st 5-1-90, PT, ST90-3169-000,
80) Sarvices, Inc. 20,000 ™ Interruptibla. 4-19-90.
7,300,000
CP90-1572-000 (6-19- | Conoco, INC.........ccooeveunenees 500 | IL, LA, OLA, OTX, TN, IN 5-1-80, PT, Firm.....| ST90-3273-000,
90) 500 ™ 5-1-90.
182,500
CP90-1573-000 (6-19- | BP Cil Company........ccuuw| 20,000 | IL, LA, OLA, OTX, TN, | SEALIEISRES A 5-1-90, PT, ST90-3166-000,
90) 4000 | TX. Interruptible. 2-1-980.
1,460,000
CP90-1574-000 (8-19~ | Natural Gas 50,000 | IL, LA, OLA, OTX, TN, | © A R A R R .| 5-4-90, PT, ST90-3167-000,
90) i , Inc. 2,000 X Interruptible. 3-30-80.
730,000

' if an ST docket is shown, 120-day transportation service was reported in it.

* Quantities are shown in Mc.

3 Offshore Louisiana and Offshore Texas are shown as OLA and OTX.

Standard Paragraphs

F. Any person desiring to be heard or
make any protest with reference to said
filing should on or before the comment
date file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426, a motion to intervene or a protest
in accordance with the requirements of
the Commission's Rules of Practice and
Procedure (18 CFR 385.211 and 385.214)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the

3 These prior notice requests are not
consolidated.

Commission or its designee on this filing
if no motion to intervene is filed within
the time required herein, if the
Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.

G. Any person of the Commission's
staff may, within 45 days after the
issuance of the instant notice by the
Commission, file pursuant to rule 214 of
the Commission's Procedural Rules (18
CFR 385.214) a motion to intervene or
notice of intervention and pursuant to
§ 157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefore,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and noet withdrawn

within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application for
authorization pursuant to section 7 of
the Natural Gas Act.

Lois D. Cashell,
Secretary.

[FR Doc. 90-14955 Filed 6-27-90; 8:45 am]
BILLING CODE §717-01-M

[Docket No. SA90-4-000]

Brooks/Hidalgo Joint Venture; Notice
of Petition for Adjustment

June 21, 1990.

Take notice that on June 1, 1990,
Brooks/Hidalgo Joint Venture (Brooks/
Hidalgo) filed pursuant to section 502(c)
of the Natural Gas Policy Act of 1978
(NGPA), a petition for adjustment from
§ 284.123(b)(1)(ii) of the Commission's
regulations to permit Brooks/Hidalgo to
use its tariff on file with the Railroad
Commission of Texas (Railroad
Commission) for services performed
pursuant to section 311 of the NGPA.
Brooks/Hidalgo alleges that it is
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necessary for the Commission to issue
this adjustment to remove major
uncertainties associated with Brooks/
Hidalgo's performance of section
311(a)(2) transportation services.

In support of its petition Brooks/
Hidalgo states that it is an intrastate
pipeline company which operates in the
State of Texas and is a gas utility
subject to the jurisdiction of the
Railroad Commission. Brooks/Hidalgo's
transportation rates are subject to
regulation by the Railroad Commission.
Brooks/Hidalgo anticipates the
commencement of section 311 services
on behalf of Natural Gas Pipeline
Company of America in the near future
for a transportation rate not in excess of
$0.15 per MMBtu.

The regulations applicable to this
proceeding are found in subpart K of the
Commission’s Rules of Practice and
Procedure. Any person desiring to
participate in this proceeding must file a
motion to intervene in accordance with
the provisions of subpart K. Motions to
intervene must be filed within 15 days
after publication of this notice in the
Federal Register. The petition for
adjustment is on file with the
Commission and is available for public
inspection.

Lois D. Cashell,

Secretary. !
[FR Doc. 90-14956 Filed 6-27-90; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. SA90-5-000]

Panola/Rusk Gatherers; Notice of
Petition for Adjustment

June 21, 1990.

Take notice that on June 7, 1990,
Panola/Rusk Gatherers (Panola/Rusk)
filed pursuant to section 502(c) of the
Natural Gas Policy Act of 1978 (NGPA),
a petition for adjustment from
§ 284.123(b)(1)(ii) of the Commission's
regulations to permit Panola/Rusk to use
its tariff on file with the Railroad
Commission of Texas (Railroad
Commission) for services performed
pursuant to section 311 of the NGPA.
Panola/Rusk alleges that it is necessary
for the Commission to grant this
adjustment to prevent special hardship
and inequities.

In support of its petition Panola/Rusk
states that it is an intrastate pipeline
company which operates in the State of
Texas and is a gas utility subject to the
jurisdiction of the Railroad Commission.
Panola/Rusk's transportation rates are
subject io regulation by the Railroad
Commission. Panola/Rusk intends to
perform transportation services to
section 311(a)(2) of the NGPA on behalf

of various interstate pipeline companies
and local distribution companies served
by interstate pipeline companies.
Panola/Rusk anticipates the
commencement of such services in the
near future for a transportation rate not
in excess of $0.1773 per MMBtu.

The regulations applicable to this
proceeding are found in subpart K of the
Commission's Rules of Practice and
Procedure. Any person desiring to
participate in this proceeding must file a
motion to intervene in accordance with
the provisions of subpart K. Motions to
intervene must be filed within 15 days
after publication of this notice in the
Federal Register. The petition for
adjustment is on file with the
Commission and is available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 80-14957 Filed 6-27-90; 8:45 am]
BILLING CODE 8717-01-M

Office of Fossil Energy
[FE Docket No. 90-50-NG]

IGI Resources, Inc; Application for
Blanket Authorization To Import
Natural Gas From Canada

AGENCY: Department of Energy, Office of
Fossil Energy.

AcTION: Notice of application for
blanket authorization to import natural
gas from Canada.

suMMARY: The Office of Fossil Energy
(FE) of the Department of Energy (DOE)
give notice of receipt on May 18, 1990, of
an application filed by IGI Resources,
Inc. (IGI), to extend its blanket
authorization to import Canadian
natural gas for short-term sales in the
domestic spot market. Authorization is
requested to import up to 50 Bef of
Canadian gas per year for two years
beginning August 1, 1990, the date of
IGI's present authority expires.

The application is filed under section
3 of the Natural Gas Act and DOE
Delegation Order Nos. 0204-111 and
0204-127. Protests, motion to intervene,
notices of intervention, and written
comments are invited.

DATES: Protests, motions to intervene or
notices of intervention, as applicable,
requests for additional procedures and
written comments are to be filed at the
address listed below no later than 4:30
p.m., e.d.t., July 30, 1990.

ADDRESSES: Office of Fuels Programs,
Fossil Energy, U.S. Department of
Energy, Forrestal Building, room 3F-056,
FE-50, 1000 Independence Avenue SW.,
Washington, DC 20585.

FOR FURTHER INFORMATION:

Larine A. Moore, Office of Fuels
Programs, Fossil Energy, U.S.
Department of Energy, Forrestal
Building, room 3F-056, FE-53, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586-9478.

Diane Stubbs, Natural Gas and Mineral
Leasing, Office of General Counsel,
U.S. Department of Energy, Forrestal
Building, room 6E-042, GC-32, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-6667.

SUPPLEMENTARY INFORMATION: IGI, an
Idaho corporation, is currently
authorized by DOE/ERA Opinion and
Order 252 (Order 252) (1 ERA 70,787),
issued July 11, 1988, and filed in ERA
Docket No. 88-16-NG, to import up to
100 Bcf of natural gas from Canada over
a two-year term ending August 1, 1990.
IGI requests authority to continue to
import competitively priced natural gas
from various Canadian producers and
pipelines for sale on a short-term or spot
basis to a wide variety of markets in the
U.S. Pacific Northwest, including local
distribution companies, and industrial
and commerical end-users. IGI proposes
to import this gas either for its own
account or as agent for the accounts of
others. IGI intends to use existing
facilities for the transportation of the
natural gas.

1GI would continue to file report with
FE within 30 days after the end of each
calendar quarter giving the details of
individual transactions. IGI's prior
quarterly reports filed with FE indicate
that approximately 18,066 MMcf of
natural gas were imported under Order
252 through March 31, 1990.

The decision on the application for
import authority will be made consistent
with the DOE's gas import policy
guidelines, under which the
competitiveness of an import
arrangement in the markets served is the
primary consideration in determining
whether it is in the public interest (49 FR
6684, February 22, 1984). Parties that
may oppose this application should
comment in their responses on these
regulatory and policy considerations.
The applicant asserts that the proposed
imports will make competitively priced
gas available to U.S. markets while the
short-term nature of the tranactions will
minimize the potential for undue long-
term dependence on foreign sources of
energy. Parties opposing the
arrangement bear the burden of
overcoming these assertions.

NEPA Compliance

The National Environment Policy Act
(NEPA), 42 U.S.C. 4321 e! seq., requires
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the DOE to give appropriate
consideration to the environmental
effects of its proposed actions. No final
decision will be issued in this
proceeding until the DOE has met its
NEPA responsibilities.

Public Comment Procedures

In response to this notice, any person
may file a protest, motion to intervene
or notice of intervention, as applicable,
and written comments. Any person
wishing to become a party to the
proceeding and to have the written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the application. All protests,
motions to intervene, notices of
intervention, and written comments
must meet the requirements that are
specified by the regulations in 10 CFR
part 590. Protests, motions to intervene,
notices of intervention, requests for
additional procedures, and written
comments should be filed with the
Office of Fuels Programs at the above
address.

It is intended that a decisional record
will be developed on the application
through responses to this notice by
parties, including the parties’ written

comments and replies thereto.
Additional procedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference, or trial-
type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial question of fact,
law, or policy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any reguest for
a trial-type hearing must show that there
ere factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, notice will be provided to all
parties. If no party requests additional
procedures, a final opinion and order
may be issued based on the official
record, including the application and
responses filed by parties pursuant to
this notice, in accordance with 10 CFR
590.316.

A copy of IGI's application is
available for inspection and copying in
the Office of Fuels Programs Docket
room, 3F-056 at the above address. The
docket room is open between the hours

of 8 a.m. end 4:30 p.m., Monday through
Friday, except Federal holidays.

Issued in Washington, DC, June 21, 1990,
Clifford P. Tomaszewski,
Deputy Assistant Secretary for Fuels
Programs, Office of Fossil Energy.
[FR Doc. 90-15059 Filed 8-27-90; 8:45 am)
BILLING CODE 6450-01-M

Office of Hearings and Appeals

Cases Filed During the Week of June 1
Through June 8, 1980

During the week of June 1 through
June 8, 1990, the appeals and
applications for other relief listed in the
appendix to this Notice were filed with
the Office of Hearings and Appeals of
the Department of Energy.

Under DOE procedural regulations, 10
CFR part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file written comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of
the regulations, the date of service of
notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall be filed with the Office
of Hearings and Appeals, Department of
Energy, Washington, DC.

Dated: June 22, 1990.

George B. Breznay,
Director, Office of Hearings and Appeals.

LisT OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS

[Week of May 25 through June 1, 1890]

Name and location of applicant

Case No.

Type of submission

RR321-8

5/30/90.....c0iuisierneed Texaco/Clark Hollis Texaco, Hardin, Kentucky.........

Texaco/Dailey Oif Company, Aiken, South Carolina

6/4/90 El

Texaco/Andy's Texaco, Spanaway, Washington................

City of Bellevue, Bellovue, Washington......................

RR321-10

RR321-9

LFA-0047

RR272-57

Request for Modification/Rescission in the Texaco Refund Proceeding.
I granted: The May 17, 1990 Dacision and Order (Case Nos. RF321-
3735 and RF321-4002) issued to Andy's Texaco would be modified
regarding tha firm's application submitted in the Texaco refund pro-

ceeding.

Request for Modification/Rescission in the Texaco Refund Proceeding.
i granted: The May 2, 1990 Decision and Order (Case Nos. RF321-
118 and RAF321-1675) issued to Clark Hollis Texaco would be
modified regarding the firm's application submitted in the Texaco
refund ing.

Request for Modification/Rescission in the Texaco Refund Proceeding.
If granted: The May 17, 1990 Decision and Order (Case Nos. RF321-
2496 and RF321-4291) issued to Dailey Oil Company would be
modified regarding the firm's application submitted in the Texaco
refund proceeding.

Appeal of an Information Request Denial. if granted: The March 19,
1990 Freedom of Information Request Denial issued by the Bonne-
ville Power Administration would be rescinded, and Electronic Data
Systems would receive access to additional information from the
technical and cost proposals for BPA Contract No. DE-AC79-
90BP01145 with Unisys Corporation.

Request for Modification/Rescission in the Crude Ol Retund Proceed-
Ing. If granted: The January 17, 1990 dismissal letter (Case No.
RF272-69864) issued to the City of Bellevue would be modified
regarding the firm's application submitted in the Crude Oil refund
proceeding.
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LisT OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued
(Week of May 25 through June 1, 1990]
Date Name and location of applicant Case No. Type of submission

6/8/90.....cconmrriiarianed Franc Pajek Company, Walnut Creek, California ................. LFA-0050 | Appeal of an Information Request Denial. If granted: The May 22, 1990
Freedom of Information Act Appeal Decision issued by the OHA
would be modified and Franc Pajek Company would receive access
to DOE procurement information.

BB retoteamprorionse Howard Kennedy Reed, Knoxville, Tennessee .................... LFA-0048 | Appeal of an Information Request Denial. If granted: The May 7, 1990
Freedom of Information Request Denial issued by the Albuquerque
Operations Office would be rescinded, and Howard Kennedy Reed
would receive access to DOE information.

Q78790 i aniaiins Vernon Brown, Knoxville, Tenr LFA-0048 | Appeal of an Information Request Denial. If granted: The May 7, 1990
Freedom of Information Request Denial issued by Albuquerque Oper-
ations Office would be rescinded, and Vemon Brown would receive
access to DOE information.

REFUND APPLICATIONS RECEIVED

Date prooeadir?g'/m of Case No
recesived refund application
6/4/90........ Helen Hanna ........ccceueuns RF272-
78637
6/4/90........ Weather Tamer, Inc ......... RF272-
78638
6/4/90........ Decker Coal Co....cccevuueee RC272-87
6/4/90........ Kingman Truck Terminal..| RF315-9988
6/4/90........ Chippenham Shell............ RF315-9989
10/20/88..l C& J Farms.......cccouvuuiiees RF272-
78639
6/7/90........ Rainbow Shops.........cc.... RF272-
78640
6/1/90 Texaco Oil refund RF321-6182
thru 6/ applications received. | thru
8/90. RF321-6561
6/1/80 Atlantic Richfield RF304-
thru 6/ applications received. 11845
8/90. thru
RF304-
11875

[FR Doc. 80-15060 Filed 6-27-90; 8:45 am]
BILLING CODE 6450-01-M

Issuance of Decisions and Orders
During the Week of March 5 Through
March 9, 1990

During the week of March 5 through
March 8, 1990, the decisions and orders
summarized below were issued with
respect to appeals and applications for
other relief filed with the Office of
Hearings and Appeals of the
Department of Energy. The following
summary also contains a list of
submissions that were dismissed by the
Office of Hearings and Appeals,

Appeals

Kenneth Paul Krupp, 3/8/90, LFA-0027

Kenneth Paul Krupp filed an Appeal
from a denial by the Chief of Freedom of
Information and Privacy Acts, Office of
Administrative Services, Headquarters
of the Department of Energy, of a
Request for Information that Krupp had
submitted under both the Freedom of
Information Act (the FOIA) and the

Privacy Act. In considering the Appeal,
the DOE found that the searches
conducted by Administrative Services at
the Office of Personnel, the Office of
Safeguards and Security, the San
Francisco Operations Office, and the
Office of the Inspector General were
adequate under both the FOIA and the
Privacy Act. Accordingly, Krupp's
Appeal was denied.

Lloyd R. Makey, 3/6/90, LFA-0029

Lloyd R. Makey filed an Appeal from
a determination issued to him on
January 19, 1990, by the Privacy Act
Officer of the Idaho Operations Office of
the Department of Energy. That
determination denied Mr, Makey's
request to amend his personal security
file pursuant to the Privacy Act. In
considering the Appeal, the DOE found
that the Privacy Act Officer had
correctly denied Mr. Makey's request on
the basis that Mr. Makey had failed to
establish by a preponderance of the
evidence that an amendment was
appropriate.

Requests for Exception

Carlson-Thaler Oil Co., Inc., 3/5/90,
LEE-0008

Carlson-Thaler Qil Co., Inc., filed an
Application for Exception from the
Requirement of the Energy Information
Administration (EIA) that the firm file
Form EIA-782B, entitled “Reseller's/
Retailer's Monthly Petroleum Product
Sales Report." In considering the
Request, the DOE found that the firm
was not adversely affected by the
reporting requirement in a way that was
significantly different from the burden
borne by similar reporting firms.
Accordingly, the exception request was
denied.

Harvin Oil Co., Inc., 3/5/90, LEE-0007
Harvin Qil Co., Ing,, filed an
Application for Exception from the
requirement of the Energy Information
Administration (EIA) that the firm file
Form EIA-782B, entitled “Reseller's/

Retailer's Monthly Petroleum Product
Sales Report.” In considering the
request, the DOE found that the firm
was not adversely affected by the
reporting requirement in a way that was
significantly different from other similar
reporting firms. Accordingly, the
exception request was denied.

Implementation of Special Refund
Procedures

Texaco Inc., 3/5/90, KEF-0119

A Decision and Order was issued
implementing a plan for the distribution
of funds received pursuant to a consent
order entered into between Texaco, Inc.
(Texaco) and the DOE. The DOE
determined that the Texaco funds
should be distributed pursuant to
subpart V. In addition, the DOE
determined that $120 million of the
consent order fund was attributable to
alleged refined product violations and
should be distributed to customers that
purchased Texaco refined products
during the period March 6, 1973 through
January 27, 1981. The specific
information to be included in
Applications for Refund is set forth in
the Decision.

Refund Applications

Atlantic Richfield Co./John Rodger’s
Arco, 3/6,90, RF304-4577, RF304-
7955

The DOE issued a Decision and Order
concerning two Applications for Refund
filed in the Atlantic Richfield Company
(ARCO) special refund proceeding. Both
claims were based upon the purchase of
ARCO products by John Rodger's
ARCO, a retail motor gasoline sales
outlet. John and Reda Rodger's had
owned and operated the outlet
throughout the claims period and
subsequently sold John Rodger's ARCO
to Mr. S. H. Chang. The DOE examined
the Sales Agreement which governed
the terms of the transfer of the outlet
from the Rodgers to Mr. Chang and
concluded that the right to seek a refund




Federal Register / Vol. 55, No. 125 / Thursday, June 28, 1990 / Notices

26487

on the basis of the outlet's ARCO
purchases had not been transferred in
the sale. Accordingly, the Mr. Chang’s
application was denied, and the Rodgers
application approved. The refund
granted totalled $4,588, including $1,219
in accrued interest.

Clark Equipment Co., 3/9/90, RF272-
6456, RD272-6456

The DOE issued a Decison and Order
granting a refund in the subpart V crude
oil special refund proceeding to the
Clark Equipment Company (Clark), a
manufacturer of heavy industrial
equipment. At the same time, the DOE
denied a Motion for Discovery filed in
the proceeding by a consortium of 32
States and 2 Territories of the United
States. During the period of price
controls, Clark was an end-user of
numerous refined petroleum products,
including propane, diesel fuel, fuel oil,
and motor gasoline. These products
were used to fuel delivery fleets, sales
and service representatives, to heat
facilities, and to generate process heat.
The States argued that the portion of
Clark’s claim which was based upon
estimated fleet mileage should be denied
because Clark's profitability increased
over the price control period. OHA
rejected the States' objections to Clark's
refund claim, finding that Clark's
estimated purchase volume totals were
reasonable. OHA also noted the failure
by the States to advance an estimation
model which could serve as a more
accurate or more reasonable
methodology than that used by Clark.
The Motion for Discovery was denied
because granting the Motion would not
materially advance the consideration of
Clark’s refund claim, nor would it serve
to buttress the States’ claim that fuel
consumption and profitability are
necessarily related.

Crown Central Petroleum Corp./
Racetrac Petroleum, Inc., 3/6/90,
RF313-314

The DOE issued a Decison and Order
considering an application filed in the
Crown Central Petroleum Corporation
(Crown) subpart V special refund
proceeding. Racetrac Petroleum, Inc.
(Racetrac), a purchaser of Crown refined
petroleum products, presented evidence
that it experienced a competitive
disadvantage in all of its purchases of
Crown motor gasoline during the refund
period. Therefore, according to the
procedures set forth in Crown Central
Petroleum, Corp., 18 DOE { 85,326 (1988),
DOE granted a Racetrac a refund based
on the full amount of those purchases.
The total refund approved in this
Decision was $61,305, representing

$50,707 in principal and $10,598 in
accrued interest.

Dorchester Gas Corp./Petroleum
Trading and Transport Co., 3/9/90,
RF2534

The Department of Energy considered
an Application for Refund filed by

Petrolenm Trading and Transport

Company (PTT) in the Dorchester Gas

Corporation subpart V special refund

proceeding. PTT, a purchaser of

Dorchester propoane during 1974 and

1975, attempted to establish injury in the

amount of its full volumetric refund, i.e.,

$16,873. The DOE found that there was

no showing that a drop in PTT's sales
during the refund period bore any
relationship to alleged Dorchester
overcharges. Since PTT did not establish

a level of injury caused by Dorchester

overcharges, the DOE granted it a

refund at the small claims presumptive

level, $5,000. The total PTT refund,
including interest, was $7,915.

Durant Community School District, 3/9/
80, RC272-79

The DOE granted a Supplemental
Order concerning two Applications for
Refund submitted by Durant Community
School District in the subpart V crude oil
refund proceeding. In two individual
Decisions and Orders issued by the
DOE, the applicant was granted
duplicate refund amounts of $134.
Accordingly, the second Decision and
Order, Council Brothers, Inc., et al.,
Case No. RF272-74804, 19 DOE
1 (July 21, 1989), was rescinded
with respect to the applicant’s claim. In
addition, the DOE ordered the applicant
to remit to the DOE the $134 refund
amount granted in the July 21, 1989
Decision.
Exxon Corp./East Park Exxon, 3/8/90,

RF307-10112

The DOE issued a Decison and Order
rescinding a refund granted to East Park
Exxon in the Exxon Corporation special
refund proceeding. East Park Exxon was
granted a refund in a Decision and
Order dated December 11, 1989, Case
No. RF307-166. However, in a Decision
and Order dated March 14, 1989, East
Park Exxon had previously been granted
a refund in the amount of $1,298 ($1,113
principal and $185 interest).
Accordingly, East Park Exxon's
duplicate refund was rescinded.

Exxon Corp./Propane Gas and
Appliance Co., 3/5/90, RF307-8508
The DOE issued a Decison and Order
concerning an Application for Refund
filed by the Propane Gas and
Applicance Company (Propane) in the
Exxon Corporation special refund
proceeding. The DOE determined that

Propane was not eligible to receive a
refund from the Exxon consent order
fund because it was a spot purchaser
and did not attempt to rebut the spot
purchaser presumption of noninjury.
Accordingly, Propane's application was
denied.

Grover Trucking Co., 3/8/90, RR272-54

The DOE issued a Decision and Order
revising an April 8, 1988 Decision and
Order, Ellie Nance, 17 DOE { 85,310
(1988), with respect to a refund granted
to the Grover Trucking Company based
on its purchases of refined petroleum
products during the period August 19,
1973 through January 27, 1981. The
refund was revised after the firm
informed the DOE that it had incorrectly
calculated the number of gallons upon
which its claim was based. The
supplemental refund granted in this
Decision is $7,807.
Gulf Oil Corp./ Costa G. Kaldis, 3/5/90,

RF300-11012 ¢

The DOE granted a Supplemental
Order concerning an Application for
Refund submitted by Costa G. Kaldis in
the Gulf Oil Corporation special refund
proceeding. The applicant had
previously been granted a refund of
$6,875 in Gulf Oil Corporation/Ted
Kaldis, 20 DOE { Case No.
RF300-8458, (February 2, 1990). Because
the prior refund amount was found to be
incorrect, that refund was rescinded and
Costa Kaldis was granted a refund of
$6,417, including accrued interest.

Gulf Oil Corp./Hind'’s General Gulf,
3/5/90, RF300-5

The DOE issued a Decision and Order
concerning a Motion for
Reconsideration submitted by Hind's
General Gulf (Hind's) in the Gulf Oil
Corporation special refund proceeding.
The applicant’s original Application for
Refund had been dismissed due to
insufficient documentation. The Motion
for Reconsideration, which included
additional information regarding Hind's
Gulf purchases, was approved using a
presumption of injury. The refund
granted in this Decision, including
accrued interest, is $1,172.

Gulf Oil Corp./Memorial Drive Gulf,
3/7/90, RF300-8637

The DOE issued a Decision and Order
concerning an Application for Refund
submitted in the Gulf Oil Corporation
special refund proceeding on behalf of
Memorial Drive Gulf, a motor gasoline
retail sales outlet operated by two
partners, Messrs. J.O. Miller and D.K.
Roberts, during the Gulf refund period.
After his demise, Mr. Roberts' widow
sold her husband's interest in the outlet
to Mr. Miller. Mr. Miller filed the only
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refund claim. The DOE determined that
Mrs. Roberts had assigned to Mr. Miller
her right to a refund based on her
husband’s interest in Memorial Drive
Gulf. Accordingly, Mr. Miller was
granted a refund on the basis of the
Memorial Drive Gulf purchases under
the presumption of injury adopted in the
Gulf proceeding. The refund granted in
this Decision, including accrued interest,
is $3,362.

Gulf Oil Corp./Vails and Way Co., et
al., 3/7/90, RF300-9373, et al.

The DOE issued a Decision and Order
concerning five Applications for Refund
filed on behalf of Wilkerson Fuel
Corporation in the Gulf Qil Corporation
special refund proceeding. Each of the
claims was based upon purchases of
Gulf products by firms that were merged
into Wilkerson Fuel between 1981 and
1985. Each applicant is both a consignee
and a reseller. On the basis of the
applicants' purchasesand the business
consolidations, the DOE granted refunds
totalling $10,902, including accrued
interest.

Kenyon Industries, Inc., 3/8/90, RF272-
478

The Department of Energy (DOE)
issued a Decision and Order granting a
refund from crude oil overcharge funds
to Kenyon Industries, Inc., based upon
its purchases of refined petroleum
products during the period August 19,
1973, through January 27, 1981. The
applicant consumed the products in its
textile finishing operations and
established the volume of its claim
based upon actual purchase records.
The applicant was an-end-user of the
products it purchased and was,
therefore, presumed injured. A
consortium of 26 States and two
Territories (the States) filed a Statement
of Objections with respect to the
applicant. The DOE found that the
States' filing was insufficient to rebut
the presumption of injury for end-users.
Therefore, the Application for Refund
was granted. The total refund amount
granted is $12,678.

Mobil Oil Corp./Aromalene Oil Co.,
3/9/890, RF225-10214

The DOE issued a Decision and Order
denying a refund to the Aromalene Oil
Company (Aromalene) in the Maobil Oil
Corporation special refund proceeding.
Aromalene's base period supplier,
Powerline Qil Company, stopped
supplying Aromalene with product in
1974, and Mabil was then ordered by the
FEO tosupply Aromalene with diesel
fuel for resale to.Salt River Project
{SRP), a public utility in Arizona.
Aromalene claimed that Maobil failed to
meet its supply obligation because it

refused to allow SRP, a dealer of record
on the Los Angeles pipeline terminal, to
draw product from the pipeline, but
instead delivered the product itself to
Phoenix ata substantial markup.
Aromalene claimed to have lost SRP as
a customer because of Mobil's delivery
practices and requested a refund based
on lost profits on the sales of Mobil
product to SRP.

The DOE found that Aromalene had
failed to specify what specific violation
of the regulations allegedly occurred. In
addition, the record of the case did not
include sufficient evidence to show that
Mobil's delivery practices contravened
the pricing or allocation regulations.
Furthermore, an examination of prior
case law indicated that Aromalene had
failed to meet the minimum showing
that an allocation violation had likely
occurred and, therefore, had failed to
demonstrate that its claim was not
spurious.

Murphy Oil Corp., Bemidji Blacktop,
Inc., 3/9/90, RF309-826, RF309-1391

The DOE issued a Decision and Order
granting one Application for Refund and
denying a second in the Murphy Oil
Corporation special refund proceeding.
Competing claims were submitted on
behalf of Bemidji Blacktop, Inc.
(Blacktop), one by the former owners:of
Blacktop's corporate stock and the other
by the present owners of the stock.
Since, in the absence of any material to
the contrary, all assets and liabilities,
both known and unknown at the time of
sale, are 1o be transferred to the buyer
in a sale of corporate common stock, the
DOE concluded that the right to a refund
was also transferred in the sale.
Therefore, the present owners of
Blacktop's stock were granted a refund
on the basis of Blacktop's eligible
purchases, and the refund application of
the former owners were denied. The
total volume approved in‘this Decision
was 94,519 gallons, and the total refund
granted was $96 (comprised of $77 in
principal and $19 in interest).

North Hills Supply, et al., 3/9/90,
RF272-37252, et al.

The DOE issued a Decision and Order
denying four Applications for Refund in
the subpart V crude oil special refund
proceeding. Eachapplicant was a
reseller of the products it claimed.
Therefore, they were not presumed
injured by the alleged crude oil
overcharges, and they did not prove
injury.

Phillips & Jordan, Inc., LeGrand Johnson
Construction Co., Western Paving
Constraction-Co., 3/6/90, RF272~
35800, RD272-35800, RF272-35869,

RD272-35669, RF272-35878, RD272
35878

The DOE issued a Decision and Order
granting refunds from crude oil
overcharge funds to Phillips & Jordan,
Inc., LéGrand Johnson Construction Co..
and Western Paving Construction Co.
based upon purchases of refined
petroleum products during the period
August 19, 1973, through January 27,
1981. A group of States and 2 Territories
of the United States'{the States] filed
consolidated pleadings objecting to and
commenting on the applications. As
evidence that the applicant passed on
their increased costs, the States
submitted statistical reports indicating
that the price of materials used in road
construction increased in correlation to
an increase in energy costs. In addition,
the States submitted an affidavitof a
consulting economist which stated that
firms in the road construction industry
in general were able to pass on any
increased energy costs. The DOE
determined that the evidence offered by
the States was insufficient to rebut the
presumption of end-user injury and that
the applicants should receive refunds. In
addition, the Motions for Discovery filed
by the States were denied. The sum of
the refunds granted in this Decision is
$110,376.

Ritchie Corp., H.B. Zachry Co., The
Lane CGonstruction Corp., 3/7/90,
RF272-7225, RD272-7225, RF272~
7228, RD272-7228, RF272-7583,
RD272-7583

The DOE issued a Decision and Order
granting refunds from crude oil
overcharge funds to Ritchie Corp., H.B.
Zachry Co., and The Lane Construction
Corp. based upon purchases of refined
petroleum products during the period
August 19, 1978, through January 27,
1981. A group of 28 States and 2
Territories of the United States (the
States) filed consolidated pleadings
objecting to'and commenting on the
applications. As evidence that the
applicants passed on their increased
costs, the States submitted statistical
reports indicating that the highway
mileage completed with federal highway
funds remained at high levels between
1973 and 1981. In addition, the States
submitted an affidavit.of a consulting
economist-which stated that firms in the
road construction industry in general
were able to:pass-on any increased
energy costs. The DOE determined that
the evidence offered by the States was
insufficient to rebut the presumption of
end-user injury and that the applicants
should receive refunds. In addition, the
Motions for Discovery filed by the
States were denied. The sum of the
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refunds granted in this Decision is
$109,986.

Saginaw Asphalt Paving Co., 3/5/90,
RF307-32301

The DOE issued a Decision and Order
granting an Application for Refund filed
by the Saginaw Asphalt Paving Co.
(Saginaw). Saginaw requested a refund
based upon purchases of 20,536,122
gallons of refined petroleum products
used in asphalt-paving production and
road construction. A group of 28 States
cbjected to Saginaw's application
stating that Saginaw was not injured by
crude oil evercharges. They argued that
construction companies contracted by
local, state, and federal governments
generally had price escalator clauses.
included in the contract that allowed
them to pass through the overcharges
during the settlement period. The States
also submitted a Motion for Discovery.
The DOE denied the Motion for
Discovery, but requested supplemental
information concerning Seginaw’s
ability to pass through increased fuel
costs through contractual price escalator
clauses. Upon examination of Saginaw's
contracts with the State of Michigan, the
DOE found that none contained price
escalator clauses. Accordingly, the DOE
granted Saginaw a total refund of
$16,429.

Ultra Transportation, 3/9/90, RC272-82

The DOE issued a Supplemental
Decision and Order rescinding a refund
granted to Ultra Transportation in
Edwin Benthem, Case No. RF272-73801,
{July 14, 1990). The amount of the refund
rescinded is $256.

Refund Application

The Office of Hearings and Appeals
granted refunds to refund applicants in
the following Decisions and Orders:

Name- Case No. Date

Atlantic Richfield Co./ RF304-6453 3/9/90
Brodeur's Service
Station, Inc., et al.

City of Tucumcari, ef a/...| RF272-278385 375790

Exxon Corp./Simmons RF307-1887 3/9/990
Grocery & Hardware,
et al.

Exxon Corp./Stone RF307-2713 3/6/90
Container Corp.

Exxon Corp./Thorndale | RF307-2782 3/7/90
Exxon, ef al.

Getty Oil Co./H.C. Oil RF265-2862 3/6/90
Co.

Getty Oil Co./Larry RF265-2872 3/9/90
Fillipi's Auto Service,
et al.

Gulf Oil Corp./Colvin Oil | RF300-10475 3/9/90
Company.

Gulf Oil Corp./Emerson | RF300-3847 3/8/90
Electric Co.

Gulf Oil Co./Peter F. RF300-8952 3/9/90
Vaira, et al.

Name Case No. Date
Gulf Oil Corp./R. Leon RF300-5102, 3/8/90
Stinson, Jr. M.O.C., RF300-5104
Inc.
Guif Oil Corp./Robbs RF300-10537 3/9/90
Qit Co.
Guif Oil Corp./T&T RF300-10862 3/7/90
Farm Services, Inc.
Gulf Oil Corp./Venta, RF200-5249 3/5/90
Inc.
Power Test Petroloum RF316-2, 3/5/80
Distributors, Inc./ RF316-4
Hillcrest Service
Station FRD
Servicenter, Inc.
Shell Oil Co./General RF315-9000 3/6/90
Automotive Systems,
Inc., et al.
Dismissals
The following submissions were
dismissed:
Name Case No.
Bill's Arco RF304-11179
Davison's Service Station............... RF307-6584
Douglas B, Foster......... ..., RF315-8644
Hillsmere Exxon.... ..., RF307-8997
Loch Raven Exxon... ....| RF307-10053
ML Fum GuiL.......coiecccscussascrsasssrsand RF300-6149
Norton County Cooperative Asso- | RF272-76893
ciation.
Roush Motor Sales .......wmicssens RF304-8802
The Boeing Company ... RF272-7937,
RD272-7937
Triangle EXXON...ccvimmmersssessssmmirereess] RF307-8942
Wyman-Gordon Company .........c..... RF272-7921,
RD272-7921

Copies of the full text of these
decisions and orders are available in the
Public Reference Room of the Oifice of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue SW., Washington, DC 20585,
Monday through Friday, between the
hours of 1 p.m. and 5 p.m., except
federal holidays. They are also available
in Energy Management: Federal Energy
Guidelines, a commercially published
loose leaf reporter system.

Dated: June 22, 1990.

George B. Breznay,

Director, Office of Hearings and Appeals.
[FR Doc. 80-15061 Filed 6-27-90; 8:45 am]
BILLING CODE 6450-01-M

Issuance of Decisions and Orders
During the Week of April 9 Through
April 13, 1990

During the week of April 8 through
April 13, 1990, the decisions and orders
summarized below were issued with
respect to appeals and applications for
exception or other relief filed with the
Office of Hearings and Appeals of the
Department of Energy. The following
summary also contains a list of

submissions that were dismissed by the
Office of Hearings and Appeals.

Appeal

Metrix International Corp., 4/9/90, LFA-
0032

Metrix International Corporation
(Metrix) filed an Appeal from a denial
by the Director, Contract Operations
Division “A", Office of Procurement
Operations, Headquarters of the
Department of Energy (Procurement
Operations), of a Request for
Information which Metrix had submitted
under the Freedom of Information Act
(FOIA). Metrix requested the release of
the total points that it had received on a
proposal it had submitted to the DOE in
response to a Clean Coal Technology Il
Project Opportunity Notice, as well as
the completed evaluation and ratings
forms used by the DOE in reviewing the
proposal. Procurement Operations
withheld the requested information
under Exemption 5 of the FOIA as inter-
agency or intra-agency memorandums
or letters which would not be available
by law to a party other than an agency
in litigation with the agency. In
considering the Appeal, the DOE found
that although the withheld documents
reflect the deliberative process in
general, and are thus predominantly
exempt from disclosure under
Exemption 5, some portions are factual,
do not reveal the deliberative process,
and should therefore be segregated and
released. Additionally, the DOE
determined in a de novo review that all
portions of the documents which were
derived from proposals may be withheld
under Exemption 4 as confidential at
least until the contracts have been
finally awarded. Accordingly, Metrix's
Appeal was granted in part and denied
in part.

Request for Exceplion

Bi-State Petroleum, 4/11/90, LEE-0010

Bi-State Petroleum filed an
Application for Exception from the
Energy Information Administration
(EIA) reporting requirements in which
the firm sought relief form filing Form
EIA-782B, entitled "Reseller/Retailers’
Monthly Petroleum Product Sales
Report.” In considering the request, the
DOE found that the firm was not
adversely affected by the Reporting
requirement in a way that was
significantly different from the burden
borne by similar reporting firms.
Accordingly, exception relief was
denied with respect to the filing of Form
EIA-782B.
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Refund Applications

Bates Fabrics, Inc., The Magee Carpet
Co., 4/10/90, RF272-4836, RD272~
4734, RF272-6676, RD272-6676

The Department of Energy issued a

Decision and Order granting refunds

from crude oil overcharge funds to Bates

Fabrics, Inc. and the Magee Carpet Co.

based on their purchases of refined

petroleum products during the period

August 19, 1973 through January 27,

1981. The applicants used the petroleum

products in the course of theirnormal

business activities. These activities are
not related to the petroleum industry.

The applicants were therefore end-users

of refined petroleum products, and were

presumed injured. A consortium of 30

States and two territories (the States)

filed objections and Motions for

Discovery with respect to both

applications. In their submissions, the

States attempted to rebut the end-user

presumption to injury. The DOE rejected

the States' objections, denied the

Mations for Discovery, and determined

thatrefunds of $12,244 and $7,905 should

be granted to Bates and Magee,
respectively.

Charles Ashley et al, 4/9/90. RF272-
12846 et al.

The DOE issued a Decision and Order
granting refunds from crude oil
overcharge funds to fourapplicants -
based on their respective purchases of
refined petroleum products during the
period August 19, 1973 through January
27,1981. Each applicant used various
actual records and/or conservative
estimates to report its gallonage claims.
Each applicant was an.end-user of the
products it claimed and was therefore
presumed by the DOE to be injured. The
sum of the refunds granted in this
Decision is $4,486. All of the claimants
will be eligible for additional refunds as
additional crude oil overcharge funds
become available.

Coastal Gas, Inc./Solar Gas, Inc., 4/12/
90, RR272-41, RR272-42

The DOE issued a Decision and
Order, denying two Motions for
Reconsideration submitted on behalf of
Coastal Gas, Inc. and Solar Gas, Inc.,
propane resellers during the period of
crude oil price controls, August 19, 1973
through January 27, 1981. To
demonstrate that they were injured by
crude oil overcharges and thus eligible
for a refund in the subpart V crude oil
refund proceeding, the applicants
submitted banks of unrecovered product
costs and a report on propane cost pass-
through and absorption during the
period of crude oil price controls. The
DOE determined that this information
was not sufficient to demonstrate that

the two firms were unable to pass
through the crude oil overcharges to
their down-stream customers.
Accordingly, the Motions for
Reconsideration were denied.

Crane & Co., Inc., 4/13/90, RF272-52238,
RD272-52239

The DOE issued a Decision and Order
concerning an Application for Refund
filed by Crane & Co., Inc., a
manufacturer of paper products, in the
subpart V crude oil proceeding. A group
of States and Territories (the States)
objected to the applicationon the
grounds that certain studies may
indicate that the pulp and paper
industry in general was able to pass
through increased petroleum costs to
consumers during the petroleum price
controls period. The States arued that
this evidence was sufficient to rebut the
end-user presumption relied upon by
Crane & Co., Inc. and therefore the DOE
should deny its application. The DOE
granted the refund application,
determining that the States had failed to
show that Crane & Co., Inc. itself has
passed through increased fuel costs. The
DOE also denied the States’ Motion for
Discovery, determining that it was not
appropriate where the States had not
presented relevant evidence to rebut the
end-userpresumption of injury with
respect to the applicant.

Exxon Corp./B&S Exxon et al., 4/10/90,
RF307-7 et al.

The DOE issued a Decision and Order
concerning six Applications for Refund
filed in the Exxon Corporation special
refund proceeding. Three of these
applicants operated as partnerships.
Each of the applicants purchased
directly from Exxon and was either a
reseller whose allocable share is less
than $5,000 or an end-user of Exxon
products. Those applicants who
operated as partnerships were
determined to have one-half of the
allocable shares of their respective
partnerships. The DOE determined that
each applicant was eligibie to receivea
refund equal to its full allocable share.
The sum of the refunds granted in this
Decision is $2,734 ($2,135 principal plus
$599 interest).

Exxon Corp./Grundy County Highway
Department et al., 4/13/90, RF307~
2356 et al.

The DOE issued a Decision and Order
concerning 15 Applications for Refund
filed in the Exxon Corporation special
refund proceeding by resellers and
retailers who purchased directly from
Exxon during the consent order peried.
The DOE determined that the applicants
should receive their full allocable share.
The sum of the refunds granted-in this

Decision is $10,845, representing $8,413
in principal and $2,432 in interest.

Exxon Corp./Youman's Gas & 0il Go.,
Inc. et al., 4/11/90. RF307-1934 et al.

The DOE issued a Decision and Order
concerning eight Applications for
Refund filed in the Exxon Corporation
special refund proceeding. Each firm
purchased directly from Exxon and was
a reseller of Exxon products. Each firm's
allocated share exceeds $5,000. Instead
of making an injury showing to receive
its full allocable share, each applicant
elected to receive either 40 percent of its
allocable share or $5.000, whichever is
greater. The sum of the refunds granted
in this Decision is $47,623 [$37,205
principal and $10,418 in interest).

Gulf Dil Corp./Art's Gulf, 4/13/40,
RF300-10264

The DOE issued a Decision and Order
concerning an Application for Refund
submitted by Arthur Salyer (Salyer) on
behalf of Art's Gulf (Art’s) in the Gulf
0il Corporation special refund
proceeding. Art’s application was
denied because Salyer did not provide
any confirming information to
demonstrate that he 'was the owner/
operator of Art's or that he had actually
purchased covered Gulf refined
petroleum products during the consent
order period.

Gulf Oil Corp./Ashland Oil, Inc.,
Ashland-Warren, Inc., 4/11/90,
RF300-8899, RF300-8954

The DOE issued a Decision and Order
concerning two Applications for Refund
submitted in the Gulf Oil Corporation
special refund proceeding. The

Applications were approved using a

presumption of injury. The sum of the

refunds granted in this Decision, which
includes both principal and interest, is
$26,016.

Gulf Oil Corp./W.R. Grace
Transpertation Services, Inc., 4/13/
90, RF300-11083
On March 19,1990, a Decision and
Order was issued which granted a
refund of $2,920 to W.R. Grace
Transportation Services, Inc.
(Grace)[Case No. RF300-9843). This
refund was granted based on an
incorrect gallonage figure. Therefore, in
a Decision and Order dated April 13,
1990, the refund of $2,920 granted to
Grace was rescinded and a refund of
$818 was granted to Grace based upon a
more accurate gallonage figure.

Interstate Coal Co., Inc., 4/12/90,
RF272-7412, RD272-7412

The DOE issued a Decision and Order
granting a refund from crude oil
overcharge funds to Interstate Coal
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Company, Inc. for purchases of refined
petroleum products during the period
August 19, 1973 through January 27,
1981. A group of 28 States and'two
territories of the United States'(the
States) filed consolidated pleadings
objecting to and commenting on the
application. As evidence that the
applicant passed on its increased costs,
the States submitted-an affidavit.ofa
consulting economist which:stated that
firms in the coal mining industry in
general'were ableto pass.on'any
increased energy costs. The DOE
determined that the evidence offered by
the States was insufficient to rebut the
presumption of end-userinjury and that
the applicant shouldreceive:a refund. In
addition, the Motion for Discovery filed
by the States was'denied. The amount of
the-refund granted in this Pecision is
$21,255.

Marathon Petroleum Co./Pilot' Oil Corp.,
4/13/90, RR250-6, RR250-7

The.DOE considered - Metions for
Modification filed by Pilot Oil
Corporation in connection with:the
Marathon Petroleum Company refund
proceeding. Pilot's refund application
from the Marathon consent order fund
had been previously denied because the
firm was 50 percent owned-by Marathon
during the consent order period. In the
motions for Modification Pilot alleged
that Marathon sold its 50 percent
interest to the owners of the other 50
percent interest in Pilot. Pilot contended
that these changed circumstances
warranted granting it a refund. The DOE
rejected this argument, stating that even
though Marathon’s interest had been
sold, Pilot still had not shown that it had
experienced any injury as a result of its
relationship with Marathon. In this
regard, the DOE stated that it could not
presume any level of injury with respect
to a firm that was partially owned by
the consent order firm during the
consent order period. Accordingly, the
Motions for Modification were denied.

Murphy Qil Corp./Frank Oil Corp., J.A.
Reed Oil Co., 4/12/90, RF309-468,
RF309-1136

The DOE issued a Decision and Order
granting portions of two Applications for
Refund in the Murphy Oil Corporation
special refund proceeding. The two
applicants purchased certain Murphy
petroleum products on-a sporadic basis
and were preliminarily identified as spot
purchasers. Since neither-applicart
showed that it was-a regular purchaser
of these petroleum products or
attempted to rebut the spot purchaser
presumption of non-injury, the portions
of the applications based on spot
purchases were denied. The claimants

were granted refunds totalling $307
($243 in principal and $64 in interest)
under the small claims injury
presumption based on the 297,452
gallons of other petroleum;products that
they regularly purchased from Murphy.

Murphy Oil Corp./Peterson Oil Corp., 4/
13/90, RF 309-13786, RF309-1377

The DOE issued a Supplemental
Order modifying two:of its prior
determinations with respect to Peterson
Oil Company’'s Applications for Refund
in the Murphy Oil Corporation (Murphy)
special refund proceeding. Previously,
the former‘and present owners of
Peterson Oil Company were separately
granted refunds'based on the same
purchases of Murphy petroleum
products. In this Supplemental Order,
the DOE determined the eligible refund
amounts for Peterson Oil Company's
former and present owners and directed
that the claimants return the excess
portions.of their earlier refunds.

Washington Construction Co.,
Washington Corp., 4/12/90, RE272~
27801, RD272-27801, RF272-27802,
RD272-27802

Washington Construction Co.and
Washington Corporations, which are
subsidiary and parent, respectively, are
both involved in heavy construction and
mining. Each filed an Application for
Refund as an end-user of refined
petroleum products in the Subpart V
crude oil refund proceeding. A group of
state governments filed statemerits of
objections to their claims and related
motions for discovery. The applicants
demonstrated the volume of their claims
by consulting actual records and by
using reasonable estimates of their
purchases. The Office of Hearings and
Appeals (OHA) found, however, that
both firms had entered into contracts
during the period of price controls which
contained price adjustment clauses. The
firms had received compensation for
approximately 45 percent of each
company's purchases of petroleum
products during the period October 1,
1977 through January 27, 1981 as a result
of those clauses. Neither.company was
injured in those instances and each was
found ineligible'to receive a refund for
the purchases covered by such clauses.
After considering the remaining claims
and the objections, OHA determined
that the States had failed to produce any
convincing evidence to show that either
firm had been able to pass on the crude
oil overcharges to its customers, and
granted the refund applications. As in
previous decisions, OHA rejected the
States' contention that industry-wide
data constituted sufficient evidence to
rebut the presumption that end-users

such as Washington Construction Co.
and Washington Corporations were
injured by crude oil overcharges. OHA
granted Washington Construction Co. a
refund of $14,262 based on its approved
purchases of 17,827,609 gallons of
petroleum products, and granted
Washington Corporations-a refund of
$13,439 on its approved purchasesof
16,799,018 gallons. The States' motions
for discovery were denied.

Standard Oil Co. (Indiana)/Standard
0il Co. (Indiana)/ Coline Gasoline
Corp./National Helium Corp./
Belridge Oil Col/Perry Gas
Processars, Inc./New Mexico,
4/12/90, RM21-170, RM251-171, RMZ
172,-RM3-173, RMB8-174, RM183-175

The DOE issued a Decision and Order
granting a:Motion for Modification filed
bythe State of New Mexico in the
Amoco'l, Ameco I, Coline, National
Helium, Belridge, and Perry Gas special
refund proceedings. The State wished to
extend a previously approved
ridesharing program anather year. The
DOE found that the extension would not
compromise the requirement that
restitution be timely. Accordingly, the
Mation was approved.

Refund Applications

The Office of Hearings and Appeals
granted refunds to refund applicants in the
following Decisions and Orders:

Name Case No. Date

Atlantic Richfield Co./ | RF304-5900......| 4/13/80
Michael & Sons
Service Station et
al.

Bernard Lumber Co., | RF272-76403 ...| 4/9/90
Inc. ot al.

Crown Central RF313-319.......| 4/9/90
Petroleum Corp./ RF313-320........
Ennis Crown, RAF313-321........
Chappell's Crown,
Petersburg Pike
Crown.

E.D.C., Inc./Payless RF311-8.......... .| 4/11/90
Oit.

Eimsford RAF272-78002 ...| 4/9/90
Transportation Co.
eral.

Exxon Corp./ RF307-9899...... 4/137/90
Enterprise Products
Co.

Getty Oit Co./Hurd's | RF265-2878......| 4/10/90
Skelly.

Gulf Oil Corp./ RF300-9671...... 4/13/90
Barnicle Oil Co.

Guif Oil Corp./ RF300-4875...... 4/9/90
Holtzman OW Corp.

Gulf Ol Corp./T &K | RF300-10287 ...| 4/11/90
Guif, Usher's Guif RF300-10288 ...
& V‘lC'.

Hillandale Farms of RF272-77000 ...| 4/12/80
Pennsyivania ef &/.

Mississippi County RF272-76201 ...| 4/9/90
Roads et af.

Valentine Sugars, Inc. | RF272-25300 ... 4/11/80
ol al.
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Name Case No. Date RF315-7975 ..... Andrew J. Leslie. SW., Washington, DC 20585, (202) 586—
Leslie's Shell. 8018 (Tedrow), (202) 586-6602 (Gee).
Wiliam Beaumont | RF272-32540 .| 4/10/90 ~ RF315-7076...... Gloria Leslie. SUPPLEMENTARY INFORMATION: In
FpRN CHep. S o Leslie’s Shell. accordance with the procedural
RF315-7977 ..., Larry Allen. l N f th D fE
Westwego Car Wash. regulations of the Department of Energy

Dismissals
The following submissions were
dismissed:

Name Case No.
Agee Oil Company ......ssmsssseasases RF300-10374
Avondale Shell............. .| RF315-8405
Bulidog Hiway Express........ ..| RF300-9653
Cox Refrigerated Express, Inc .| RF300-9845
E.L. Murphy Trucking CO......usecssmmsees | RF272-12184
RD272-12184
Fortson Gulf RF300-11024
Gerald Ross RF300-11022
| RF300-10226
.| RF300-11025
RF300-11030
RF300-11023

RF300-11021

Pennsylvania Department of Trans- | RF304-5951
portation.
Pennsylvania State Police ...t RF304-8239
Rohlin Construction Co.....cc.wmemieses RAF272-34219
RD272-34219
Smith Ol COMPANY....cmnrrrrssesmesssssessrns RF311-2
Tapps Gulf RF300-9917
Tayfor Shell RF315-7054
Trinch ltellas Service Station ............| RF300-9921
West Esplanade Shell, Inc. ef al | RF315-7930
(See attached list).
Western Mountzin Oil Co,, InC.......... RAF300-10086
5 Point Gulf RF300-11029
Appendix

RF315-7930 ..... West Esplanade Shell, Inc.
RF315-7931 ..... Herbert Wellmans.
Uptown Shell.
RF315-7933 ..... Wilton McDaniel.
Westwego Car Wash.
RI315-7934 ..... Wilton McDaniel.
Bellemeade Shell.
RF315-7935 ..... JKF Enterprises, Inc.
Broad and Orleans Shell.
RF315-7936 ..... JKF Enterprises, Inc.
Canal and Galvez Shell.
RF315-7837 ..... JKF Enterprises, Inc.
Causeway Shell.
315-7938 ..... Gary Moore.
Lake Oaks Shell.
RF315-7939 ..... Sion Alyesh.
Chef and I-10 Shell.
RF315-7940...... Marcoin Business Services.
Marcoin, Inc.
RF315-7941 ..... George C. Wolfe.
Wolfe's Shell, Inc,
RF315-7942..... Peter Lopinto.
Lopinto's Shell Service.
RF315-7843 ..... Earl Lee Larrieu.
Earl's 1-10 Shell
RF315-7972 ..... Raymon Alyesh.
Raymon Shell.
RF315-7973 ..... Raymen Alyeshmerni.
Garden Road Shell.
RF315-7974 ..... Raymon Alyeshmerni.
Garden Road Sheil.

RF315-7978 ..... Larry Allen.
Westwego Car Wash.
RF315-7979 ..... Charles Bernard.
St. Charles Shell.
RF315-7983 ..... Talmage Sharpe.
Sharpe’s Shell.
RF315-8626 ..... Nicholas Hingel.
Green Acres Shell.

Copies of the full text of these
decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
Monday through Friday, between the
hours of 1 p.m. and 5 p.m., except
federal holidays. They are also available
in Energy Management: Federal Energy
Guidelines, a commercially published
loose leaf reporter system.

June 22, 1990,

George B. Breznay,

Director, Office of Hearings and Appeals.
{FR Doc. 80-15062 Filed 6-27-90; 8:45 am]
BILLING CODE 6450-01-M

Implementation of Special Refund
Procedures

AGENCY: Office of Hearings and
Appeals, Department of Energy.
ACTION: Notice of implementation of
special refund procedures.

SUMMARY: The Office of Hearings and
Appeals of the Department of Energy
announces the procedures for the
disbursement of $1,041,715.42, plus
accrued interest, that Agway, Inc., has
remitted to the DOE pursuant to a
Consent Order executed on March 20,
1987. The funds will be distributed to
successful claimants in accordance with
the DOE's special refund procedures, 10
CFR part 205, subpart V.

DATE AND ADDRESS: Applications for
Refund from the Agway escrow fund
must be filed in duplicate on or before
September 26, 1220. All Applications for
Refund from this escrow fund should
display a conspicuous reference to Case
Number KEF-0102, and should be
addressed to: Office of Hearings and
Appeals, Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585.

FOR FURTHER iNFORMATION CONTACT:
Richard T. Tedrow, Deputy Director,
Darlene Gee, Staff Analyst, Office of
Hearings and Appeals, Department of
Energy, 1000 Independence Avenue,

(DOE), 10 CFR 205.282(c), notice is
hereby given of the issuance of the
Decision and Order set out below. The
Decision sets forth the procedures that
the DOE has formulated to distribute
monies that have been remitted by
Agway, Inc., to the DOE to settle alleged
pricing and allocation violations with
respect to the firm's sales of crude oil
and refined petroleum products. The
funds are being held in an interest-
bearing escrow account pending
distribution by the DOE.

Applications for Refund will now be
accepted provided they are filed in
duplicate and received no later than 90
days after publication of this notice in
the Federal Register and should be sent
to the address set forth at the beginning
of this notice. All applications received
will be available for public inspection
between the hours of 1 p.m. and 5 p.m.,
Monday through Friday, except Federal
holidays, in the Public Reference Room
of the Office of Hearings and Appeals,
located in room 1E-234, 1000
Independence Avenue, SW.,
Washington, DC 20585.

Dated: June 21, 1990.
George B. Breznay,
Director, Office of Hearings and Appecls.

DECISION AND ORDER OF THE
DEPARTMENT OF ENERGY;
IMPLEMENTATION OF SPECIAL REFUND
PROCEDURES

Name of Firm: Agway, Inc.

Date of Filing: February 12, 1988.

Case Number: KEF-0102.

Under the procedural regulations of
the Department of Energy (DOE), the
Economic Regulatory Administration
(ERA) may request that the Office of
Hearings and Appeals (OHA) formulate
and implement procedures to distribute
funds received as a result of an
enforcement proceeding in order to
remedy the effects of actual or alleged
violations of the DOE regulations. See 10
CFR part 205, subpart V. On February
12,1988, ERA filed a Petition for the
Implementation of Special Refund
Procedures in connection with a
Consent Order entered into with Agway,
Inc., Agway Petroleum Corporation, and
Texas City, Refining, Inc. (hereinafter
collectively referred to as “Agway").

As determined by Interpretation 77-
6, Agway, Inc., an agricultural

! Interpretation 77-8 was issued by the Federa!
Energy Administration on February 25, 1977, 5
Continued
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cooperative whose common stock is
owned by over 100,000 farmer-members,
owned during the;period covered by this
Consent Order all the capital stock of
Agway Petroleum Corporation (APC)
which in turn owned two-thirds of the
capital stock of Texas City Refining, Inc.
(TCR). The remaining one-third of TCR's
capital stock is owned by Southern
States Cooperative, Incorporated, an
agricultural cooperative. TCR sold 58%
of the refined petroleum products, ‘it
produced 'to. APC, which constituted 86%
of APC’s requirements.® APC then
resold these productsto member-owners
of Agway and others. On the basis of
these interreldationships, Interpretation
77-6 found that Agway, APC-and TCR
constitued a single firm for purposes of
the federal petrolenm price and
allocation regulations.

1. Background

Agway wasa “producer,” “refiner,"”
and “reseller” of petroleum products:as
those terms were defined in 10 CFR
212.31. A DOE audit of Agway's records
revealed possible violations of the
Mandatory Petroleum Price-and
Allocation Regulations. 10 CFR parts
210, 211 :and 212. More specifically, the
audit revealed that between January 1,
1973-and January 27, 1981, Agway may
have vidlated the DOE's;pricing and
allocation regulations with respect to its
pricing, refining, and sales.of crude oil
and the pricing and sales of refined
petroleum products.

The DOE has taken various
administrative enforcement actions
against Agway, including the issuance
of letters and Notices of Probable
Violations. Agway maintained,
however, that it has calculated its costs,
determined its prices, sold its crude oil
and petroleum products, and operated in
all other respects in accordance with'the
federal petroleum price and allocation
regulations, However, Agway states that
in order to.avoid the expense of
protracted and complex:litigation and
the disruption ofits orderly business
functions, it entered into a Consent
Order (No. RTYA00001Z) with the DOE
on March 20, 1987. The Consent.Order
refers to ERA's allegations of
overcharges, but does not find that any
violations occurred. In addition, the
Consent Order states'that Agway does
not:admit any-such violations.

The Consent Order requires Agway'to
pay a total'of $1,000,000, plusiinterest, in

»os

F.E.G. { 56,316, and was upheld in a decision by the
Office of Exceptions and Appeals (now the Office of
Hearings and Appeals) on August 3, 1977, 6 FEA {
80.532.

® See Information supplied by Robert Morrow,
Attorney for Agway, received on May 31,1989,
ltems 1 &4, and Attachment A.

three installments within.270 days of the
effective dateof the Consent Order to
the DOE. Agway has depaosited.a total of
$1,041,715.42. This. Decision:and.Order
concerns'the proceduresfor the
distribution of the funds:in the. Agway
escrow account.

On April 6, 1990, the OHA issued a
Praposed Decision and Order (PD&0O)
setting forth a tentative planforithe
digtribution of refunds to parties that
made a reasonable showingof injury as
a result of Agway's alleged overcharges.
In order to:give notice to:all potentially
affected parties a-copy of the PD&0O was
published in'the Federal Register and
comments regarding the proposed
refund:procedures'weressolicited. 55
Federal FR 14128 (April 16, 1990). We
received no'comments concerning the
proposed refund procedures for Agway.
Therefore, wewill-adopt the procedures
in the PD&0 e final procedures for the
distribution of the Agway escrow
account.

11. Final Refund Procedures

The procedural regulations of the DOE
set forth generdl guidelines'to'be used
by OHA in formulating and
implementing:a-plan of distribution for
funds received as atesultof an
enforcement proceeding. 10'CFR part
205, subpart V. The subpart V/process
may be used in situations in-which the
DOE is unable to identify readily those
persons who may have been injured by
the alleged regulatory violations or to
determine the amount of such injuries. A
more detailed discussion:of subpart V
and the authority of OHA to fashion
procedures to distribute refunds is set
forth'in the cases of Office of
Enforcement, 9 DOE Y 82,508 (1981); and
Office of Enforcement, 8 DOE'Y 82,597
(1981) (Vickers).

Because the Consent Order resolves
alleged violations involving both sales
of erude oil and refined petroleum
products, the consent order funds will
be divided into two pools. See Shell Oil
Co., 18 DOE ' 85,492 (1989) (Shell). The
ERA made no recommendation on the
distribution of the consent order funds
between crude vil'issues and refined
product issues. We will divide the
consent order funds proportionately
according to the cost issues initially
identified by ERA in’'its Notices of
Probable Violation.? In other words, 31

%'On January 9, 1961, ERA issued five' Notices of
Probable Violation [NOPV) to Agway. Three of the
NOPVs concerned crute vil and réfined product
issues as follows:

NOPV Case No.: RTYE00101—833.000,000 in
crude oil cost issues alleged.

NOPV Case No.: RTYK00101--$54.254,419 in
purchased product issues.

percent of the consent order funds (or
$322,931.78 plus accrued interest) will be
set aside as a:pool of crude oil
overcharge funds available for
disbursement. Furthermore, 69 percent
of the consent order funds (or
$718,783.64 plus accrued interest) will be
made available for distribution to
purchasers of Agway refined petroleum
products who were not Agway members
or affiliates and who demonstrate that
they were injured as aresult of Agway's
alleged regulatory violations.* The
specific distribution procedures for
those funds are discussed in detail in the
following sections.

111. Crude Oil Claims

The funds in the crude oil pool will be
distributed in accordance with the
Modified Statement of Restitutionary
Policy (MSRP), which was issued by the
DOE on July 28, 1986. 51 FR 27899
(August 4, 1986).% The MSRP, which was
issued as a result of a court-approved
Settlement Agreement in The
Department of Energy Stripper Well
Litigation, M:D.L. 378 (D. Kan. 1986),
provides that crude oil overcharge
payments will bedistributed among the
States, the United States Treasury, and
eligible purchasers of crude oil and
refined products.® Under the MSRP, up

NOPV Case No.: RTYL01401—8$18,783,037 in non-
product cost issues.

+‘We have previously held that affiliates or
subsidiaries of a consent order firm are not eligible
for refunds based upon the presumption that they
were not injured. See, &.g., Marathon Petroleum
Co./EMRO Propane Co., 15 DOE Y 85,288 at 85,528
(1987). This presumption applies to Agway member
firms or those otherwise affiliated with Agway
during the consent order period, whether or not
currently affiliated with the firm. See Cosby Oil
Co./Yucca Valley Liquor Store, 13 DOE Y 85,402 at
88,086 (1988). It also applies to firms that have
become affiliated with Agway after the consent
order period. because their receipt of a refund
would allow the consent order firm to benefit from
this proceeding. See, e.g., Marathon Petroleum Co./
Webster Service Stations, 17 DOE'Y 85,038 (1968).
For a partial list of Agway affiliates that we find
ineligible under this presumption, see the Appendix
to this Decision and Order.

8 In the Order implementing the MSRP, the OHA
solicited commerits regarding the proper application
of the MSRP:to' OHA refund proceedings involving
alleged crude oi} violations. On'April 6, 1967, the
OHA issued @ notice which analyzes the comments
that were submitted and explains the procedures
the Office will follow in-processing applicationa
filedt under subpart V-regilations for refunds from
the crude oil overcharge funds. 52 FR 11737 (April
10, 1987). Since the procedures apply. to alk crude oil
funds subject to subpart V, we need not
differentiate between the various crude oil
transactions settled by the Agway consent order.

& Under the Settlement Agreement, firms which
applied for-a portion of certain escrow: funds
established under the Settlement generally must
have signed a waiver réleasing their claims to any
crude oil funds to be distributed by the OHA under
subpart V. Accardingly, those firms will not be
eligible for a refund from the Agway crude oil pool.
See supra note 4.
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to 20 percent of these crude oil
overcharge funds may be reserved to
satisfy valid claims by eligible
purchasers of crude oil and refined
petroleum products. Remaining funds
are to be disbursed to the state and
federal government for indirect
restitution as directed by the MSRP. In
the present case, we have decided to
reserve the full 20 percent, or $64,586.36
of the initial $322,931.78 crude oil pool,
plus a proportionate share of the
accrued interest on that amount, for
direct refunds to purchasers of crude oil
and refined petroleum products who
prove that they were injured as a result
of alleged crude oil violations.

The process which the OHA will use
to evalaute claims based on alleged
crude oil violations will be modeled
after the process the OHA has used in
subpart V proceedings to evalaute
claims based upon alleged overcharges
involving refined products. See
Mountain Fuel Supply Co., 14 DOE
{ 85,475 (1986).

As in non-crude oil cases, applicants
will be required to document their
purchase volumes and prove that they
were injured as a result of alleged
violations (i.e., that they did not pass on
the alleged overcharges to their
customers). We will utilize standards for
the showing of injury which OHA has
developed for analyzing non-crude ofl
claims. See, e.g., Dorchester Gas Corp.,
14 DOE { 85,240 (1986). These standards
include a presumption that end-users
(i.e., ultimate consumers) whose
businesses are unrelated to the
petroleum industry absorbed the
increased costs resulting from a consent
order firm's alleged overcharges. See A.
Tarricone, Inc., 15 DOE { 85,495 at
88,894-896 (1987). However, reseller and
retailer claimants must submit detailed
evidence of injury, and may not rely
upon the presumptions of injury utilized
in refund cases involving refined
petroleum products. /d. They can,
however, use econometric evidence of
the type employed in the OHA Report in
In Re: The Department of Energy
Stripper Well Exemption Litigation, 6
Fed. Energy Guidelines { 90,507.

Refunds to eligible claimants will be
calculated on the basis of a volumetric
refund amount derived by dividing the
crude oil pool currently available
($322,931.78) by the total consumption of
petroleum products in the United States
during the period of price controls.
(2,020,997,335,000 gallons). Based upon
the amount of the crude oil pool
currently available, the crude oil
volumetric refund amount in this
proceeding is $0.0000001647 per gallon.
This volumetric refund amount will

increase as interest accrues on the
consent order fund. After all valid
claims are paid, unclaimed funds from
the 20 percent claims reserve will be
divided equally between federal and
state governments. The federal
government's share of the unclaimed
funds will ultimately be deposited into
the general fund of the Treasury of the
United States.

The remaining 80 percent of the crude
oil pool ($258,345.42) and 80 percent of
accumulated interest will be disbursed
in equal shares to the federal and state
governments for indirect restitution. See
Shell. We will direct the DOE's Oifice of
the Controller to segregate the crude oil
share of Agway's initial payment and
distribute $129,172.71, plus appropriate
interest, to the States and the same
amount to the federal government.
Refunds to the States will be in
proportion to the consumption of
petroleum products in each state during
the period of price controls. The share
(ratio) of the funds in the account which
each state will receive if these
procedures are adopted is contained in
Exhibit H of the Stripper Well
Settlement Agreement. These funds will
be subject to the same limitations and
reporting requirements as all other crude
oil monies received by the States under
the Settlement Agreement.

IV. Refined Product Claims

The remainder of the Agway consent
order fund ($718,783.64 plus interest
accrued on that amount) shall be made
available to eligible injured purchasers
of Agway refined products. (See note 4.)
Purchasers of Agway refined products
during the period March 8, 1973 through
January 27, 1981 (refund period) ? may
submit Applications for Refund.® From
our experience with Subpart V
proceedings, we expect that potential
applicants generally will fall into the
following categories: (i) End-users; (ii)
regulated entities, such as public
utilities, and cooperatives; and (iii)
refiners, resellers and retailers
(hereinafter collectively referred to as
“resellers”). Residual funds in the
Agway escrow account will be
distributed in accordance with the

7 Agway was not subject to mandatory controls
prior to March 6, 1973. Because refunds in this type
of case are only warranted for purchases of
regulated products, the refund period begins on this
date.

* OHA will not accept Applications for Refund on
behalf of classes of applicants. We have previously
determined that such claims are inappropriate
because they amount to a proposal for “indirect”
restitution, i.e,, to distribute the funds attributable to
parties not specifically identified by the DOE. See
Standard Oil Co. (Indiana)/Diesel Aut ive

Association, 11 DOE { 85,250 (1984); Office of
Special Counsel, 10 DOE { 85,048 at 88,214 (1982).

provisions of the Petroleum Overcharge
Distribution and Restitution Act of 1986
(PODRA), Public Law No. 99-509, title

I11. See 51 FR 43964 (December 5, 1986).

A. Calculation of Refund Amounts

The first step in the refund process is
the calculation of an applicant's
potential refund. The ERA specifically
noted, however, that it was unable to
identify all of the customers whom
Agway allegedly overcharged. In order
to determine the potential refunds for
these purchasers, we will adopt a
presumption that the alleged
overcharges were dispersed equally in
all of Agway's sales of refined
petroleum products during the consent
order period. In accordance with this
presumption, refunds are made on a pro-
rata or volumetric basis. In the absence
of better information, a volumetric
refund is appropriate because the DOE
price regulations generally required a
regulated firm to account for increased
costs on a firm-wide basis in
determining its prices.

The volumetric refund presumption is
rebuttable. Because we realize that the
impact on an individual claimant may
have been greater than its potential
refund calculated using the volumetric
methodology, a claimant may submit
evidence detailing the specific alleged
overcharge that it incurred in order to be
eligible for a larger refund. See Standard
Oil Co. (Indiana)/Army and Air Force
Exchange Service, 12 DOE { 85,015
(1984).

Under the volumetric approach, the
potential refund for a previously
unidentified claimant will be ealculated
by multiplying the number of gallons
purchased from Agway during the
consent order period times a volumetric
factor of $0.000396 per gallon.® In

® We computed the volumetric factor by dividing
$718,783.84 (the consent order funds in the refined
product pool) by 1,815,181,242 gallons, the
approximate number of gallons of covered products
other than crude oil which Agway sold from March
6. 1973, the date that Agwey became subject to the
Federal price controls under Special Rule No. 1 (38
FR 6283)(March 8, 1973), through the date of
decontrol of the relevant product.

Although the Agway consent order period begins
January 1, 1873, refund applications may only be
based upon purchases of refined products between
March 8, 1973 and the relevant decontrol date for
each product as summarized below:

Ethane and liquid asphalt
Residual fuel
No. 1 and No. 2 heating oil,
Diese! fuel and kerosene.
Naphthas Sept. 1, 1976,
Naphtha based jet fuel.......ccccc..s Oct. 1, 1976.

Apr. 1, 1974.
June 1, 1976.
July 1,/1976.

Aviation gas and kerosene Feb. 26, 1979.
based jet fuel.

Butane and natural gasoline ........ Jan. 1, 1980.

Motor gasoline and propane......... Jan. 28, 1981.
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addition, successful claimants will
receive proportionate shares of the
interest that has accrued on the Agway
escrow account.

As in previous cases, only claims for
at least $15 in principal will be
processed. This minimum has been
adopted in refined product refund
proceedings because the cost of
processing claims for refunds of less
than $15 outweighs the benefits of
restitution in those instances. See, e.g.,
Mobil Oil Corp., 13 DOE § 85,339 (1985);
see also 10 CFR 205.286 (b). If an
applicant's potential refund is calculated
using the volumetric methodology, it
must have purchased at least 37,879
gallons of Agway products in order for
its claim to be considered.

B. Determination of Injury

Once a claimant'’s potential refund
has been calculated, we must determine
whether the claimant was injured by its
purchases from Agway, i.e., whether it
was forced to absorb the alleged
overcharges. Based on our experience in
numerous subpart V proceedings, we
will adopt certain presumptions
concerning injury in this case. The use
of presumptions in refund cases is
specifically authorized by DOE
procedural regulations. 10 CFR
205.282(e). An applicant that is not
covered by one of these presumptions
must demonstrate injury in accordance
with the non-presumption procedures
outlined in the latter part of this
Decision.

1. Injury Presumptions

The presumptions we will adopt in
this case are designed to allow
claimants to participate in the refund
process without incurring inordinate
expense, and to enable OHA to consider
the refund applications in the most
efficient way possible. We will presume
that end-users of Agway products,
certain types of regulated firms, and
cooperatives were injured by their
purchases from Agway. In addition, we
will presume that resellers and retailers
of Agway products submitting small
claims were injured by their purchases.
On the other hand, we will presume that
resellers and retailers that made spot
purchases of Agway products and those
who sold it on consignment were not
injured by their purchases. Each of these
presumptions is discussed below, along
with the rationale underlying its use.

a. End-Users. First, in accordance
with prior subpart V proceedings, we
will presume that end-users, i.e.,
ultimate consumers of Agway products
whose businesses are unrelated to the

petroleum industry, were injured by the
firm's alleged overcharges. Unlike
regulated firms in the petroleum
industry, members of this group
generally were not subject to price
controls during the consent order period,
and were not required to keep records
which justified selling price increases by
reference to cost increases.
Consequently, analysis of the impact of
the alleged overcharges on the final
prices of goods and services produced
by members of this group would be
beyond the scope of a special refund
proceeding. See Marion Corporation, 12
DOE { 85,014 (1984) and cases cited
therein. Therefore, end-users need only
document their purchase volumes of
Agway products to demonstrate that
they were injured by the alleged
overcharges.

b. Regulated Firms and Cooperatives.
Second, public utilities, agricultural
cooperatives, and other firms whose
prices are required by government
agencies or cooperative agreements do
not have to submit detailed proof of
injury. Such firms would have routinely
passed through price increases,
including overcharges, to their
customers. Likewise, their customers
would share the benefits of cost
decreases resulting from refunds. See,
e.g., Office of Special Counsel, 9 DOE
1 82,538 (1982) (Tenneco); Office of
Special Counsel, 9 DOE { 82,545 at
85,244 (1982) (Pennzoil). Such firms
applying for refunds should certify that
they will pass through any refund
received to their customers and should
explain how they will alert the
appropriate regulatory body or
membership group to monies received.
Purchases by cooperatives that were
subsequently resold to nonmembers will
generally not be covered by this
presumption.

¢. Reseller and Retailer Small Claims.
Third, we will presume that a reseller or
retailer seeking a refund of $5,000 or
less, excluding accrued interest, was
injured by Agway's pricing practices.
Without this presumption, such an
applicant would have to gather records
dating as far back as 1973 in order to
demonstrate that it absorbed Agway's
alleged overcharges. The cost to the
applicant of gathering this information,
and to OHA of analyzing it, could
exceed the actual refund amount.
Therefore, a small claimant must only
document the volumes of products it
purchased from Agway in order to
demonstrate injury. See Texas Oil & Gas
Corp., 12 DOE { 85,069 at 88,210 (1984).
Resellers and retailers of Agway
products that are seeking refunds in

excess of $5,000 must follow the
procedures that are outlined below in
Section 2.

d. Resellers and Retailers Filing Mid-
Level Claims. Fourth, in lieu of making a
detailed showing of injury, a reseller
claimant whose allocable share exceeds
$5,000 may elect to receive as its refund
the larger of $5,000 or 40 percent of its
allocable share up to $50,000.1° The use
of this presumption reflects our
conviction that these larger claimants
were likely to have experienced some
injury as a result of the alleged
overcharges. See Marathon, 14 DOE at
88,515. In some prior special refund
proceedings, we have performed
detailed economic analysis in order to
determine product-specific levels of
injury. See, e.g., Mobile Oil Corp., 13
DOE { 85,339 (1985). However, in Gulf
0il Corp., 16 DOE { 85,381 at 88,737
(1987), we determined that based upon
the available data, it was accurate and
efficient to adopt a single presumptive
level of injury of 40 percent for all
medium-range claimants, regardless of
the refined product that they purchased,
based upon the results of our analyses
in prior proceedings. We believe that
approach to be sound in the absence of
more detailed information regarding
injury, and we therefore will adopt a 40
percent presumptive level of injury for
all medium-range claimants in this
proceeding. Consequently, an applicant
in this group will only be required to
provide documentation of its purchase
volumes of Agway refined petroleum
products during the consent order period
in order to be eligible to receive a refund
of 40 percent of its total volumetric
share, or $5,000, whichever is greater.

e. Spot Purchasers. Fourth, resellers
and retailers that were spot purchasers
of products from Agway, i.e., may only
sporadic, discretionary purchasers, are
presumed not to have been injured, and
consequently, generally will be
ineligible for refunds. The basis for this
presumption is that a spot purchaser
tended to have considerable discretion
as to where and when to make a
purchase, and therefore, would not have
made a purchase unless it was able to
recover the full amount of its purchase
price, including any alleged overcharges,
from its customers. See Vickers at
85,396-97. A spot purchaser can rebut
this presumption by demonstrating that

10 That is, claimants who purchased between
31,565,656 gallons and 315,656,568 gallons or Agway
refined petroleum products during the consent order
period (mid-level claimants) may elect to utilize this
presumption. Claimants who purchased more than
315,656,566 gallons may elect to limit their claim to
$50.000.
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its base period supply obligation limited
its discretion in making the purchases
and that it resold the product at a loss
that was not subsequently recouped.
See, e.g., Saber Energy, Inc./Mobil Oil
Corp., 14 DOE { 85,170 (1986).

f. Consignees. Finally, we will
presume that consignees of Agway
products were not injured by the firm's
alleged pricing violations. See, e.g., Jay
Oil Co., 16 DOE { 85,147 (1987). A
consignee agent generally sold products
pursuant to be charged by the consignee
to an agreement whereby its supplier
established the prices and compensated
the consignee with a fixed commission
based upon and volume of products that
it sold. A consignee may rebut the
presumption of nen-injury by
demonstrating that its sales volumes
and correspondng commission revenues
declined due to the alleged
uncompetitiveness of Agway's pricing
practices. See Gulf Oil Corp./C.F.
Canter Oil Co., 13 DOE { 85,388 at 88,962
(1986).

2. Non-Resumption Demonstration of
Injury

A reseller or retailer whose allocable
share is in excess of $5,000 that does not
elect to receive a refund under the small
claims presumption will be required to
demonstrate its injury. There are two
aspects to such a demonstration. First, a
firm generally is required to provide a
monthly schedule of its banks of
unrecouped increased product costs for
products that it purchased from Agway.
Cost banks should cover the period
March 6, 1973, through January 27,
1981.1* If a firm no longer has records of
contemporaneously calculated cost
banks for products, it may approximate
those banks by submitting the following
information regarding its purchases of
products from all of its suppliers:

(1) The weighted average gross profit
margin that the firm received for
products on May 15, 1973;

(2) A monthly schedule of the
weighted average gross profit margins
that it received for products during the
period March 6, 1973 through January 27,
1981; and

(3) A monthly schedule of the firm's
purchase or sales volumes of products
during the period March 6, 1973 through
January 27, 1981.12

1 We generally require applicants to submit cost
banks that continue until a product's price decontrol
date. Retailers and resellers of motor gasoline,
however, were only required 10 maintain banks
through July 15, 1979, and April 30, 1980,
respectively, ratherthan the January 27, 1951
dec | date of prod

'2 For motor gasoline, retailers and resellers have
to submit the information detailed in Parts (2) and

The existence of banks of unrecouped
increased products costs that exceed an
applicant’s potential refund is only the
first part of an injury demonstration. A
firm must also show that market
conditons forced it to absarb the alleged
overcharges. We will infer this to be
true if the prices the applicant paid
Agway were higher than average market
prices for products at the same level of
distribution.?® Accordingly, a claimant
attempting to demonstrate injury should
submit a monthly schedule of the
weighted average prices that it paid
Agway for products during the period
March 6, 1973 through January 26, 1981.
In a recent Decision, the Temporary
Emergency Court of Appeals affirmed
the OHA's standards for a
demonstration of injury, specifically
upholding the method used to evaluate
comparative market prices and thereby
determine competitive disadvantage.
Behm Family Corp. V. DOE, No. 8-22,
slip op. (T.E.C.A. April 30, 1990).

If a reseller or retailer that is eligible
for a refund in excess of $5,000 does not
submit the cost bank and purchase price
information described above, it can still
apply for a refund of $5,000, plus
accured interest, using the small claims
presumption.

If, hewever, a firm provides the
above-mentioned data and we
subsequently conclude that the firm
should receive a refund of less than the
$5,000 small claims thresheld, the firm
cannot opt for a full $5,000 refund.

C. Allocation Claims

We may also receive claims based
upon Agway'’s alleged failure to furnish
petroleum products that it was obliged
to supply under the DOE allocation
regulations that became effective in
January 1974. See 10 CFR Part 211. Any
such applicatiens will be evaluated with
reference to the standards set forth in
Subpart V implementation cases such as
Office of Special Counsel, 10 DOE
1l 85,048 at 88,220 (1982}, and refund
application cases such as OKC Corp./
Town & Country Markets, Inc., 12 DOE
1 85,094 (1984); Marathon Petroleum
Co./Research Fuels, Inc., 19 DOE
1 85,575 (1989}, action for review
docketed, C.A-3-89-2983-G (N.D. Tex.
November 22, 1989). These standards
generally require an allocation claimant
to demonstrate the existence of a
supplier/purchaser relationship with the

(3) only through July 15, 1979 and April 30, 1980,
respectively. See supra note 11,

'3 We generally obtain average market price
information from Platt’s Qil Price Handbook and
Oilmanac (Plait’s). If price data for a particular
product is not available in Platt's, the burden of
supplying alternative information will be on the
claimant.

consent order firm and the likelihood
that the consent order firm unlawfully
failed to furnish petroleum products that
it was obliged to supply to the claimant
under 10 CFR part 211. In addition, the
claimant must provide evidence that it
had contemporaneously notified the
DOE or otherwise sought redress from
the alleged allocation violation. Finally,
the claimant must establish that it was
injured and document the extent of the
injury.

In evaluating whether an allocation
claims meets these standards, we will
consider various factors. For example,
we will seek to obtain as much
information as possible about the
agency's treatment of contemporaneous
complaints by the cleimant, and we will
look at any affirmative arguments made
by Agway in its defense. See Marathon/
RFI, 19 DOE. To assess an allocation
claimant’s injury, we will evaluate the
effect of the alleged allocation violation
on its entire business with particular
suppliers other than Agway. In
determining the amount of an allocation
refund, we will utilize any information
that may be available regarding the
portion of the Agway consent order
amount that the agency attributed to
allocation violations in general and to
the specific allocation violation alleged
by the claimant. Claimants who make a
reasonable and non-spurious
demonstration of an allocatien violation
and show that they were injured by the
alleged violation may receive a refund
based on the profit lost as a result of
their failure to receive the allocated
product.!* However, since the Agway
Consent Order reflects a negotiated
compromise and the consent erder
amount is less than Agway's protential
liability in these proceedings, we will
prorate any allocation refund that would
be disproportionately large in relation to
the consent order fund.

D. General Refund Application
Requirements

Pursuant to 10 CFR 205.283, we will
now accept Applications for Refund
from Individuals and firms that
purchased refined petroleum products
from Agway between March 6, 1973 and
January 27, 1981. No "class claims” on
behalf of groups of applicants will be
permitted. There is no specific
application form that must be used. All
Applications for Refund should include
the following information:

(1) A conspicuous reference to Case
Number KEF-0102 and the name and

14 If we receive numerous allocation claims, we
may adopt a more general formula for calculating
refunds based on alleged allocation violations.
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address of the applicant during the
period for which the claim is filed, as
well as the name to whom the refund
check should be made out and the
address to which the check should be
sent;

(2) The name, title, address and
telephone number of a person who may
be contacted by OHA for additional
information concerning the Application;

(3) The manner in which the applicant
used the Agway petroleum products, i.e.,
whether it was a reseller, retailer,
consignee, end-user, etc.;

(4) For each refined covered product,
a monthly schedule of the number of
gallons that the applicant purchased
from Agway during the March 6, 1973,
through January 27, 1981 refund
period.!® If a claimant was an indirect
purchaser of Agway refined covered
products, it must also submit the name
of its immediate supplier and indicate
why it believes the products were
originally sold by Agway:

(5) All relevant material necessary to
support its claim in accordance with the
injury presumptions and requirements
outlined above;

(6) If the applicant was or is in any
way affiliated with Agway, an
explanation of the nature of that
affiliation. If the applicant was oris a
member of Agway, an explanation of
when the applicant became a member
and/or cancelled his membership;

(7) A statement as to whether there
has been a change in ownership of the
applicant's firm during or since the
refund period. If there was such a
change in ownership, the applicant must
submit a detailed explanation as well as
provide the names and addresses of the
previous or subsequent owners;

(8) A statement as to whether the
applicant is or has been involved in any
DOE enforcement proceedings or private
actions filed under section 210 of the
Economic Stabilization Act. If these
actions have been concluded, the
applicant should furnish a copy of any
final order issued in the matter. If the
action is still in progress, the applicant
should briefly describe the action and
its current status. The applicant must
inform OHA of any change in status
while its Application for Refund is
pending. See 10 CFR 205.9(d);

(9) A statement as to whether the
applicant or a related firm has filed any

15 Because we will not process claims for less
than $15 in principal. an applicant must have
purchased at least 37,879 gallons of Agway refined
covered products during the refund period in order
for us to consider its application. If an applicant
submits estimated purchase volume figures, it must
provide a detailed explanation of how it derived the
estimates,

other Application for Refund in the
Agway proceeding;

(10) A statement as to whether the
claimant or a related firm has
authorized any other individual(s) to file
an Application for Refund on the
claimant's behalf in the Agway
proceeding; and

(11) The following statement signed
by the applicant or a responsible official
of the business or organization claiming
the refund: I swear [or affirm] that the
information submitted is true and
accurate to the best of my knowledge
and belief. I understand that anyone
who is convicted of providing false
information to the Federal Government
may be subject to a fine, a jail sentence,
or both, pursuant to 18 U.S.C. 1001."

Applications for Refund should be
sent to:

Agway Refund Processing, Case No. KEF-
0102, Office of Hearings and Appeals,
Department of Energy, 1000 Independence
Avenue, SW., Washington, DC 20585.

All applications must be filed in
duplicate and must be postmarked
within 90 days from the date of
publication of this Decision in the
Federal Register. A copy of each
application will be available for public
inspection in the Public Reference Room
of the Office of Hearings and Appeals.
Any applicant that believes that its
application contains confidential
information must submit two additional
copies of its application from which the
confidential information has been
deleted, together with a statement
specifying why the information is
confidential.

It is therefore ordered that:

(1) Applications for Refund from the
funds remitted to the Department of
Energy by Agway, Inc., pursuant to the
Consent Order finalized on March 20,
1987, may now be filed.

(2) Applications for Refund from the
Agway refined product pool must be
postmarked no later than 90 days after
publication of this Decision in the
Federal Register.

(3) Applications for Refund from the
Agway crude oil pool must be
postmarked no later than March 31,
1991. ;

(4) The Director of Special Accounts
and Payroll, Office of Departmental
Accounting and Financial Systems
Development, Office of the Controller,
Department of Energy, shall take all
steps necessary to transfer, as provided
in Paragraphs (5), (6), and (7) below, the
total net current crude oil equity from
the Agway, Inc, subaccount (Consent
Order No. RTYA00001Z) within the
Deposit Fund Escrow Account

maintained by the DOE at the Treasury
of the United States.

(5) The Director of Special Accounts
and Payroll shall transfer $129,172.71 in
principal, plus appropriate interest, of
the funds obtained pursuant to
Paragraph (4) above into a subaccount
denominated “Crude Tracking-States,”
Number 999DOEO03W,

(6) The Director of Special Accounts
and Payroll shall transfer $128,172.71 in
principal, plus appropriate interest, of
the funds obtained pursuant to
Paragraph (4) above into a subaccount
denominated “Crude Tracking-Federal,"
Number 999DOEO02W.

(7) The Director of Special Accounts
and Payroll shall transfer $64,586.36 in
principal, plus appropriate interest, of
the funds obtained pursuant to
paragraph (4) above into a subaccount
denominated “Crude Tracking-
Claimants 3," Number 999DOE00IW.

(8) This is a final order of the
Department of Energy.

Dated: June 21, 1990.
George B. Breznay,
Director, Office of Hearings and Appeals.

Appendix

Subsidiaries and Affiliates
Presumptively Ineligible for Refunds

All members of the Agway Cooperative

All members of the Southern States
Cooperative

Agway Data Services, Inc.

Agway Financial Corporation

Agway Insurance Co.

Agway Indemnity Insurance Co.

Agway General Agency

Agway Petroleum Corporation

Texas City Refining, Inc,

H.P. Hood Inc.

Telmark, Inc.

Empire Cheese Co., Inc.

Merchants Produce Co., Inc.

Mid-State Potato Distributors

Seedway Inc.

Curtice-Burns Foods, Inc.

Comstock Foods

Comstock Michigan Fruit Division

Nalley's Fine Foods

Lucca Packing Div., Nalley's Fine Foods

National Brands Beverage Div.

National Oats Co.

Snyder Potato Chips

Southern Frozen Foods

Farman's Pickle Company

Smoke Craft

Brooks Foods

Adams Natural Peanut Butter

Blevins Popcorn

Wilderness Foods

Calypso Foods

Tropic Isle

Southern States Financial Corp.

Southern States Underwriters
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SSC Insurance Agency Inc.
{FR Doc. 90-15083 Filed 8-27-90; 8:45 am}
BILLING CODE 8450-01-M

—_

ENVIRONMENTAL PROTECTION
AGENCY

[OMS-FRL-37Q2-1]

Final Agency Actions Regarding Motor
Vehicle Provisions -

AGENCY: Environmental Protection

Agency (EPA).
ACTION: Notice of mobile source final
agency actions.

SUMMARY: This notice announces final
EPA actions taken in conjunction with
its mebile source program. Persons
seeking judicial review of these final
actions must petition the United States
Court of Appeals for the District of
Columbia Circuit for review of these
actions. Failure to petition for review of
these actions on or before August 28,
1990 will preclude a challenge later in an
EPA enforcement action.

FOR FURTHER INFORMATION CONTACT:
Leslie Oif, Attorney/Advisor,
Manufacturers Operations Division,
(EN-340F), United States Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, (202) 382-2499.
SUPPLEMENTARY INFORMATION: EPA has
determined that the actions summarized
below are final. The specific date on
which the action became final is
indicated. Pursuant to section 307(b)(1)
of the Clean Air Act (Act), EPA has
determined that these actions are
nationally applicable. Accordingly,
judicial review of these actions is
available only by filing a petition for
review in the United States Court of
Appeals for the District of Columbia
Circuit on or before August 28, 1990,
Under section 307(b)(2) of the Act, these
final actions may not be challenged later
in civil or criminal proceedings EPA may
bring to enforce these actions. The
following EPA actions regarding motor
vehicles have become final:

(1) By letter dated November 30, 1989,
EPA determined that the Daihatsu Hijet
Cutaway qualifies for an exclusion from
regulation under the Act under 40 CFR
85.1703. Section 85.1703 provides that a
vehicle may be excluded if it cannot
exceed 25 miles per hour, lacks features
customarily associated with safe and
practical street or highway use and
exhibits features rendering street or
highway use unsafe, impractical or
highly unlikely. EPA determined that the
HiJet Cutaway lacked features
customarily associated with safe and

practical street use. The decision of
November 30, 1989 was final.

(2) On February 27, 1990, Daihatsu
submitted a plan to perform technical
modifications to the Daihatsu HiJET Full
Cab, including window van versions, in
order to satisfy the exclusion criteria of
40 CFR 85.1703(a)(1). Section
85.1703(a)(1) provides that a motor
vehicle can be excluded from regulation
under the Act if it cannot exceed 25
miles per hour over level, paved
surfaces. By letter dated March 1, 1990,
EPA determined that Daihatsu’s
proposal was a sufficient basis to grant
an exclusion under 40 CFR 85.1703. The
decision of March 1, 1930 wag final.

Dated: June 20, 1990.
Richard D. Wilsan,
Director, Office of Mobile Sources.
[FR Doc. 90-14959 Filed 6-27-90; 8:45 am]
BILLING CODE 6560-50-M

[PF-528A; FRL 3769-8]

Section 409 Tolerances; Request for
Public Comment on Objections to EPA
Response to Petition to Revoke Food
Additive Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of receipt of objections.

SUMMARY: On April 25, 1990, EPA iscued
a decision granting in part and denying
in part a petition requesting the
revocation of several food additive
regulations established under section
409 of the Federal Food, Drug, and
Cosmetic Act (FFDCA) (55 FR 17560).
The petitioners had asserted that these
regulations violated section 409's
Delaney Clause. On May 22, 1990, the
petitioners filed objections to EPA's
decision challenging, among other
things, EPA's ruling that the Delaney
Clause is subject to a de minimis
exception. This Notice requests public
comment on the petitioners’ objections.
DATES: Written comments, identified by
the document control number [PF-528A],
must be received on or before July 30,
1990.

ADDRESSES: By mail, submit comments
to: Public Docket and Freedom of
Information Section, Field Operations
Division (H7506C), Office of Pesticides
Programs, 401 M St., SW., Washington,
DC 20460. Copies of the petitioners’
objections will be available for public
inspection from 8 a.m. to 4 p.m., Monday
through Friday, except legal holidays, at
the Public Docket and Freedom of
Information Section, Field Operations
Division (H7506C), Office of Pesticide
Programs, Environmental Protection

Agency, Rm. 246, CM #2 1921 Jefferson
Davis Highway, Arlington, VA 22202,
Telephone: 703-557-2805.

FOR FURTHER INFORMATION CONTACT:
Sepehr Haddad, Special Review and
Reregistration Division (H7508C), Office
of Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Special Review
Branch, Rm. 2N3, Westfield Building #3,
2805 Jefferson Davis Highway,
Arlington, VA. 703-308-8010.

SUPPLEMENTARY INFORMATION: On April
25, 1990, EPA issued a decision granting
in part and denying in part the petiticn
of the State of California, Natural
Resources Defense Council, the
American Federation of Labor and
Congress of Industrial Organizations
(AFL-CIQ), Public Citizen, and other
individuals to revoke 11 food additive
regulations for 7 pesticide chemicals (55
FR 17560). The petitioners had asserted
that each of these food additive
regulations violated the Delaney Clause
in section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA). As o some
of the food additive regulations, EPA
stated it would propose to revoke the
regulations but, as to others, EPA found
either that the regulations were
permissible under a de minimis
exception to section 409's Delaney
Clause or that EPA had insufficient
information to take regulatory action.
The petitioners filed objections to that
decision with EPA on May 22, 1990. By
this Notice, EPA is requesting comment
on those objections. The petitioners
objected to EPA's decision claiming that
it was wrong as a matter of law, and
argued that (1) there is no de minimis
exception to the Delaney Clause in
section 409; and (2) the Agency may not
decline to act under the FFDCA because
of separate EPA proceedings under the
Federal Insecticide, Fungicide, and
Rodenticide Act. The petitioners slatled
that no evidentiary hearing was
necessary on these objections since they
involved purely legal issues and
requested that EPA rule on their
objections within 30 days.

By not requesting a hearing on EPA’s
decision, the petitioners have waived
whatever challenge they may have had
to the factual underpinnings of that
decision. EPA agrees therefore that a
hearing is not appropriate. Nonetheless,
EPA believes this matter to be of
sufficient public concern that no final
EPA decision on the objections should
be issued prior to a period of public
comment on the petitioners' objections.
This is especially important under the
circumstances of this petition because,
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although there was a period of comment
on the petition itself, the petition did not
state that it involved a challenge to
EPA's professed intention to consider a
de minimis exception to the Delaney
Clause in ruling on specific section 409
food additive regulations. In the Notice
“Regulation of Pesticides in Food:
Addressing the Delaney Paradox Policy
Statement,” in which EPA announced it
would take the initial position in
proceedings arising under section 409
that the Delaney Clause contained a de
minimis exception, EPA stated that it
would consider “all arguments"
regarding the merits of a de minimis
exception (53 FR 41104, October 19,
1988). Given the large potential impacts
of a decision regarding the de minimis
exception, EPA believes that all
members of the public'should have the
opportunity to be heard on this issue.

EPA plans to issue {ts decision on the
objections expeditiously following the
conclusion of the public comment
period.

Dated: June 21, 1990.

Douglas D. Campt,
Director, Office of Pesticide Programs.

[FR Doc. 8015067 Filed 8-27-90; 8:45 am)
BILLING CODE 8580-50-D

[OPP-00290; FRL~-3773-5]

Standard Evaluation Procedures;
Availability of Final Guidance
Documents

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of availability.

suMMARY: This notice announces the
availability of four scientific review
procedures outlined in the Standard
Evaluation Procedures (SEPs), a
standard set of guidance documents on
how the Health Effects Division, Office
of Pesticide Programs, EPA, evaluates
studies and scientific data to ensure
consistency of scientific review. These
documents, described under
SUPPLEMENTARY INFORMATION, are now
available to the public and may be
purchased through the National
Technical Information Service (NTIS).

ADDRESSES: Address orders to: National
Technical Information Service, ATTN:
Order Desk, 5285 Port Royal Road,
Springfield, VA 22161, (703-487-4650).
FOR FURTHER INFORMATION CONTACT: By
mail: Dr. Maxie Jo Nelson, Health
Effects Division (H7509C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW,,
Washington, DC 20460. Office location
and telephone number: Rm 810, Crystal
Mall Building #2, 1921 Jefferson Davis

Highway, Arlington, VA 22202, (703-
557-7324)

SUPPLEMENTARY INFORMATION: The
SEPs are a standard set of guidance
documents on how the Health Effects
Division (HED) evaluates studies and
scientific data to ensure consistency of
scientific reviews. Not only do the SEPs
serve as valuable internal reference
documents and training aids for new
staff, but these documents also inform
the public and regulated community of
important considerations in the
evaluation of test data for determining
chemical hazards.

The SEPs ensure a comprehensive,
consistent treatment of major scientific
topics in EPA’s science reviews and
provide interpretive policy guidance
where appropriate, but are not so
detailed that they inhibit creativity and
independent thought. These are the last
SEPg that HED has published in the
scientific discipline of chemistry; no
others are planned at this time. Forty-
four SEPs have been published
previously and are also available from
NTIS, which is responsible for
distribution of all SEPs after they have
been completed. Prior to publication,
each of the SEPs must undergo
extensive peer review including
Division, Office, Intra-Agency, and
public comment; this announcement will
serve to provide ordering information
for the four SEPs recently published.

Document Title NTIS Order No. ""‘;M“"" (microfiche)
Analytical Methods PBE90-103284 15.00 8.00
Metabolism In Food Animals: Qualitative Nature of the Residue PB90-103292 15.00 8.00
Storage Stability Study PB90-103278 15.00 8.00
Residues In Meat, Milk, Poultry and Eggs: Feeding Studies/Feed-throughs PB90-208943 15.00 8.00

The order should specify the title of
the SEP document, the NTIS order
number, and whether hard copy (price
code AO3) or microfiche (price code
AO1) is requested. The NTIS order
number is the same for both microfiche
and hard copy. Send orders to the NTIS
address provided above.

Dated: June 15, 1990,
Penelope A. Fenner-Crisp,
Director, Health Effects Division, Office of
Pesticide Programs.
{FR Doc. 90-15068 Filed 6-27-80; 8:45 am|
BILLING CODE 0580-50-D

[OPP-50703; FRL-3740-1)
Issuance of Experimental Use Permits

AGENCY: Environmental Protection
Agency (EPA).
AcTion: Notice.

SUMMARY: EPA has granted
experimental use permits to the
following applicants. These permits are
in accordance with, and subject to, the
provisions of 40 CFR part 172, which
defines EPA procedures with respect to
the use of pesticides for experimental
use purposes.

FOR FURTHER INFORMATION CONTACT: By

mail: Registration Division (H7505C),
Office of Pesticide Programs,

Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460.

In person or by telephone: Contact the
product manager at the following
address at the office location or
telephone number cited in each
experimental use permit: 1921 Jefferson
Davis Highway, Arlington, VA.

SUPPLEMENTARY INFORMATION: EPA has
issued the following experimental use
permits:

275-EUP-63. Extension. Abbott
Laboratories, Chemical and Agricultural
Products Division, 1400 Sheridan Road,
North Chicago, IL 80064-4000. This
experimental use permit allows the use
of 13,496 grams of the plant growth
regulator gibberellic acid on 4,980 acres
of rice to evaluate seedling growth of
dwarf rice. The program is authorized
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only in the States of Arkansas,
California, Florida, Louisiana,
Mississippi, Missouri, and Texas. The
experimental use permit is effective
from March 9, 1990 to March 9, 1991. A
temporary tolerance is not required
since the application rate is less than 20
g active ingredient/acre. (Robert Taylor,
PM 25, Rm. 245, CM #2, (703-557-1800))

275-EUP-66. Issuance. Abbott
Laboratories, Chemical and Agricultural
Products Division, 1400 Sheridan Road,
North Chicago, IL 60064-4000. This
experimental use permit allows the use
of 12,580 grams of the plant growth
regulator gibberellic acid on 4,997 acres
of rice to evaluate growth patterns of
rice. The program is authorized only in
the States of Arkansas, California,
Florida, Louisiana, Mississippi,
Missouri, and Texas. The experimental
use permit is effective from February 27,
1990 to February 27, 1991. (Robert
Taylor, PM 25, Rm. 245, CM #2, (703-
557-1800))

7969-EUP-25. Extension. BASF
Corporation, Agricultural Chemicals
Group, P.O. Box 13528, Research
Triangle Park, NC 27709-3528. This
experimental use tpex’mit allows the use
of 1,550 pounds of the herbicide 3,7-
dichloro-8-quinolinecarboxylic acid on
4,100 acres of rice to evaluate the
control of various weeds. The program
is authorized only in the States of _
Arkansas, California, Louisiana,
Missouri, Mississippi, and Texas. The
experimental use permit is effective
from April 9, 1990 to June 30, 1990. This
permit is issued with the limitation that
all crops are destroyed or used for
research purposes only. (Robert Taylor,
PM 25, Rm. 245, CM #2, (703-557-1800))

7969-EUP-27. Issuance. BASF
Corporation, Agricultural Chemicals
Group, P.O. Box 13528, Research
Triangle Park, NC 27708-3528. This
experimental use permit allows the use
of 535 pounds of the herbicide 3,7-
dichloro-8-quinclinecarboxylic acid on
267.5 acres of turf to evaluate the control
of various weeds. The program is
authorized only in the States of
California, Delaware, Georgia, lllinois,
Indiana, Maryland, Michigan,
Mississippi, Missouri, New Jersey, New
York, Ohio, Oregon, Pennsylvania, and
Virginia. The experimental use permit is
effective from March 15, 1990 to August
30, 1990. (Robert Taylor, PM 25, Rm. 245,
CM #2, (703-557-1800))

464-EUP-100. Extension. DowElanco,
P.O. Box 1708, Midland, MI 48641-1706.
This experimental use permit allows the
use of 459.25 pounds of the insecticide 0-
(2-(1,1-dimethylethyl)-5-pyrimidinyl)
0,0-diethyl phosphorothioate on 417.5
acres of turf to evaluate the control of
white grubs. The program is authorized

in the States of Alabama, California,
Connecticut, Delaware, Florida, Georgia,
Illinois, Indiana, lowa, Kansas,
Kentucky, Maryland, Massachusetts,
Michigan, Missouri, Nebraska, New
Jersey, New York, Ohio, Oklahoma,
Penngylvania, Rhode Island, Texas, and
Virginia. The experimental use permit is
effective from March 27, 1990 to March
27, 1991, This permit is issued with the
limitation that applicators wear a mask
or respirator, (Dennis Edwards, Jr., PM
12, Rm. 202, CM #2, (703-557-2386))

352-EUP-152. Issuance. E.I. duPont’
deNemours and Company, Agricultural
Products Department, Wilmington, DE
19880-0038. This experimental use
permit allows the use of 500 pounds of
the insecticide phosphorothioic acid,
0,0-diethyl O-(1,2,2,2-tetrachloroethyl)
ester on 2,000 acres of field corn to
evaluate the control of various insects.
The program is authorized in the States
of Colorado, lllinois, Indiana, lows,
Kansas, Kentucky, Louisiana, Maryland,
Michigan, Minnesota, Missouri,
Nebraska, New Mexico, North Carolina,
North Dakota, Ohio, Pennsylvania,
South Dakota, Tennessee, Texas,
Virginia, West Virginia, and Wisconsin.
The experimental use permit is effective
from April 6, 1990 to April 8, 1991. A
temporary tolerance for residues of the
active ingredient in or on field corn has
been established. (Dennis Edwards, Jr.,
PM 12, Rm. 202, CM #2, (703-557-2386))

8340-EUP-10. Extension. Hoechst
Celanese Corporation, Route 202-206,
P.O. Box 2500, Somerville, NJ 08876-
1258, This experimental use permit
allows the use of 3,230.8 pounds of the
herbicide monoammonium 2-amino-4-
{hydroxymethylphosphinyl) butanoate
on soybeans, tree and vine crops, and
noncrop areas to evaluate non-selective
postemergence weed control. The
program is authorized only in the States
of Alabama, California, Delaware,
Florida, Georgia, Illinois, Indiana,
Kentucky, Maryland, Michigan,
Nebraska, New Jersey, New York, North
Carolina, Ohio, Oregon, Pennsylvania,
South Carolina, Tennessee, Texas,
Virginia, Washington, and West
Virginia. The experimental use permit is
effective from June 6, 1990 to June 6,
1991. (Joanne Miller, PM 23, Rm 237, CM
#2, (703-557-1830))

8340-EUP-11. Issuance. Hoechst
Celanese Corporation, Route 202-208,
P.O. Box 2500, Somerville, N] 08876
1258, This experimental use permit
allows the use of 74.25 pounds of the
herbicide (4 )-ethyl 2-[4-[(6-chloro-2-
benzoxazolyljoxy]phenoxy]propanoate
on 450 acres of rice to evaluate selective
postemergence annual and perennial
grass control. The program is authorized
only in the States of Arkansas,

Louisiana, Mississippi, Missouri, and,
Texas. The experimental use permit is
effective from March 30, 1990 to March
30, 1991. (Joanne Miller, PM 23, Rm. 237,
CM #2, (703-557-1830))

524-EUP-72. Issuance. Monsanto
Agricultural Company, 800 North
Lindbergh Boulevard, St. Louis, MO
63167. This experimental use permit
allows the use of 920 pounds of the
herbicide 3,5-pyridinedicarbothioic acid,
2-(difluoromethy!}-4-(2-methylpropyl)-6-
(trifluoromethyl)-S,S-dimethyl ester on
920 acres of ornamental plants to
evaluate the control of weeds. The
program is authorized only in the States
of Alabama, Arizona, California,
Connecticut, Florida, Georgia, lllinois,
Indiana, lowa, Kentucky, Louisiana,
Maryland, Michigan, Minnesota,
Missouri, Nebraska, North Carolina,
New Jersey, New York, Ohio,
Oklahoma, Oregon, Pennsylvania,
Tennessee, Texas, Washington, and
Wisconsin. The experimental use permit
is effective from April 1, 1890 to April 1,
1992. (Joanne Miller, PM 23, Rm. 237, CM
#2, (703-557-1830))

45639-EUP-33. Extension. Nor-Am
Chemical Company, P.O. Box 7495, 3509
Silverside Road, Wilmington, DE 19803.
This experimental use permit allows the
use of 538.5 pounds of the miticide 3.6-
bis(2-chlorophenyl)-1,2.4,5-tetrazine on
2,154 acres of almonds, peaches, and
nectarines to evaluate control of mites
of clofentezine. The program is
authorized only in the States of
California, Colorado, Illinois, Indiana,
Michigan, New Jersey, New York, North
Carolina, Oregon, Pennsylvania, South
Carolina, Virginia, and West Virginia.
The experimental use permit is effective
from April 2, 1990 to April 2, 1991.
Temporary tolerances for residues of the
active ingredient in or on aimonds,
peaches, and nectarines have been
established. (Dennis Edwards, Jr., PM
12, Rm. 202, CM #2, (703-557-2386))

45639-EUP—41. Extension. Nor-Am
Chemical Company, P.O. Box 7495, 3509
Silverside Road, Wilmington, DE 19803.
This experimental use permit allows the
use of 50 pounds of the miticide 3,6-
bis(2-chlorophenyl})-1,2,4,5-tetrazine on
200 acres of walnuts to evaluate control
of mites of clofentezine. The program is
authorized only in the State of
California. The experimental use permit
is effective from April 2, 1990 to April 2,
1991. A temporary tolerance for residues
of the active ingredient in or on
almonds, peaches, and nectarines have
been established. (Dennis Edwards, Jr.,
PM 12, Rm. 202, CM #2, (703-557-2386))

34704-EUP-10. Extension. Platte
Chemical Company, Inc., P.O. Box 667,
Creeley, CO 80632. This experimental
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use permit allows the use of the
remaining quantities of the nematocide/
insecticide ethoprop and phorate
(3,261.56 pounds each) on 2,995 acres of
corn to evaluate the control of corn
rootworm larvae, cutworms, mites, seed
corn beetles, symphylans, wireworms,
nematodes, and the suppression of
white grubs. The program is authorized
only in the States of Colorado, Illlinois,
Indiana, lowa, Kansas, Nebraska, North
Carolina, Ohio, South Dakota, Texas,
and Wisconsin. The experimental use
permit is effective from March 24, 1990
to March 24, 1991. Permanent tolerances
for residues of the active ingredients in
or on corn have been established (40
CFR 180.208 and 180.262). (William
Miller, PM 18, Rm. 211, CM #2, (703-557~
2600))

34704-EUP-11. Extension. Platte
Chemical Company, Inc., P.O. Box 667,
Greeley, CO 80632. This experimental
use permit allows the use of the
remaining quantities of the insecticides
fonofos and phorate (1,436 pounds for
fonofos and 2,154 pounds for phorate) on
1,000 acres of potatoes and sugar beets
to evaluate the control of sugar beet root
maggot on sugar beets and aphids,
leafthoppers, leaf miners, psyllids, flea
beetle larvae, wireworms, and the
reduction of flea beetle adults and early
season Colorado potato beetles on
potatoes. The program is authorized
only in the States of California,
Colorado, Idaho, Maine, Michigan,
Minnesota, Montana, Nebraska, New
York, North Carolina, North Dakota,
Washington, Wisconsin, and Wyoming.
The experimental use permit is effective
from April 9, 1990 to April 9, 1991.
Permanent tolerances for residues of the
active ingredient in or on potatoes and
sugar beets have been established (40
CFR 180.206 and 180.221). (William
Miller, PM 18, Rm. 211, CM #2, (703557~
2600))

707-EUP~120. Extension. Rohm and
Haas Company, Independence Mall
West, Philadelphia, PA 19105. This
experimental use permit allows the use
of 1,600 pounds of the herbicide 3'4'-
dichloropropionanilide on 600 acres of
rice to evaluate the control of annual
grasses. The program is authorized only
in the States of Arkansas, Mississippi,
Missouri, Louisiana, and Texas. The
experimental use permit is effective
from April 13, 1990 to April 13, 1991. A
permanent tolerance for residues of the
active ingredient in or on rice has been
established (40 CFR 180.274). (Robert
Taylor, PM 25, Rm. 245, CM #2, (703~
557-1800))

707-EUP-123. Issuance. Rohm and
Haas Company, Independence Mall
West, Philadelphia, PA 19105. This
experimental use permit allows the use
of 500 pounds of the insecticide
myclobutanil on 500 acres of almonds
and almond hulls to evaluate the control
of blossom blight. The program is
authorized only in the State of
California. The experimental use permit
is effective from March 20, 1990 to
March 19, 1992. Temporary tolerances
for residues of the active ingredient in or
on almonds and almond hulls have been
established. (Susan Lewis, PM 21, Rm.
227, CM #2, (703-557-1900))

264-EUP-81. Issuance. Rhone-Poulenc
Ag Company, P.O. Box 12014, 2 T.W.
Alexander Dr., Research Triangle Park,
NC 27709. This experimental use permit
allows the use of 1,160 pounds of the
herbicides of the heptanoic acid ester
and/or octanoic acid ester of 3,5-
dibromo-4-hydroxybenzonitrile on
barley, field corn, and wheat to evaluate
the control of various weeds. The
program is authorized only in the States
of California, Colorado, Illinois, Indiana,
Iowa, Kansas, Michigan, Minnesota,
Missouri, Nebraska, New York, Ohio,
North Dakota, South Dakota, and
Wisconsin for field corn and in the
States of Arizona, California, Colorado,
Idaho, Kansas, Minnesota, Montana,
Nebraska, New York, North Dakota,
Oregon, South Dakota, Utah,
Washington, and Wyoming for barley
and wheat. The experimental use permit
is effective from March 6, 1990 to March
6, 1992. Permanent tolerances for
residues of the active ingredients in or
on barley, corn, and wheat have been
established (40 CFR 180.374) (Robert
Taylor, PM 25, Rm. 245, CM #2, (703~
557-1800))

264-EUP-82. Issuance. Rhone-Poulenc
Ag Company, P.O. Box 12014, 2 T.W.
Alexander Dr., Research Triangle Park,
NC 27709. This experimental use permit
allows the use of 1,160 pounds of the
herbicides of the heptanoic acid ester
and/or octanoic acid ester of 3,5-
dibromo-4-hydroxybenzonitrile on
barley, field corn, and wheat to evaluate
the control of various weeds. The
program is authorized only in the States
of California, Colorado, Illinois, Indiana,
lowa, Kansas, Minnesota, Missouri,
Nebraska, New York, Ohio, North
Dakota, South Dakota, and Wisconsin
for field corn and in the States of
Arizona, California, Colorado, Idaho,
Kansas, Minnesota, Montana, Nebraska,
New York, North Dakota, Oregon, South
Dakota, Utah, Washington, and

Wyoming for barley and wheat. The
experimental use permit 