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Presidential Documents

Title 3—

The President

[FR Doc. 90-14972
Filed 6-25-00; 9:08 am]
Billing code 3195-01-M

Presidential Determination No. 80-27 of June 22, 1990

Renewal of Trade Agreement With the Republic of Hungary

Memorandum for the United States Trade Representative

Pursuant to my authority under subsection 405(b)(1) of the Trade Act of 1974
(19 U.S.C. 2435(b)(1)), I have determined that actual or foreseeable reductions
in U.S. tariffs and non-tariff trade barriers resulting from multilateral negotia-
tions are satisfactorily reciprocated by the Republic of Hungary. I have further
found that a satisfactory balance of concessions in trade and services has
been maintained during the life of the Agreement on Trade Relations between
the United States of America and the Republic of Hungary.

These determinations and findings shall be published in the Federal Register.
THE WHITE HOUSE,

Washington, June 22, 1990.

Editorial note: For the statement by Press Secretary Fitzwater on the renewal of the agreement,
see the Weekly Compilation of Presidential Documents (vol. 26, no. 25).
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This section of the FEDERAL REGISTER
contains regulatory documents having

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Paris 430, 432, and 540

Performance Management and
Recognition System

AGENCY: Office of Personnel
Management.

AcTION: Final regulations.

sUMMARY: The Office of Personnel
Management (OPM) is revising its
regulations implementing the
Performance Management and
Recognition System (PMRS)] to reflect
comments on interim regulations
published November 29, 1989. The
Performance Management and
Recognition System Reauthorization Act
of 1989 extended the PMRS from
October 1, 1989, to March 31, 1991.
These regulations modify the formula
used to determine merit increases and
establish new procedures for dealing
with employees who are performing
below the fully successful level, as
authorized by the Act.

DATES: Effective Date: July 26, 1990.
Due Date: PMRS Performance
Management Plans must be revised and
submitted to the Office of Personnel
Management for review and approval
within 80 days from the date of
publication of these regulations.

ADDRESSES: Send or deliver agency
Performance Management Plans to
Barbara L. Fiss, Assistant Director for
Pay and Performance, Personnel
Systems and Oversight Group, Office of
Personnel Management, 1900 E Street
NW., room 7H30, Washington, DC 20415.
FOR FURTHER INFORMATION CONTACT:
Thomas T. Campagna (202) 6062720,
concerning questions about the changes
in parts 430 and 540; Sharon C.
Snellings, (202) 606-2920, concerning
changes in part 432.

SUPPLEMENTARY INFORMATION: On
November 29, 1989, OPM published (at
54 FR 49075) interim regulations on
implementation of the Performance
Management and Recognition System
Reauthorization Act of 1989, These
regulations modified the formula used to
determine merit increases and
established new procedures for dealing
with employees who are performing
below the fully successful level, as
authorized by the Act. OPM received
comments from 7 agencies. Fellowing is
a discussion of the comments received
and OPM's response to these comments.
The final regulations follow the
comment and response material.

1. Section 430.204 Agency Performance
Appraisal Systems

Comments: A number of agencies
have questioned OPM concerning the
different requirements in § 430.204(j)(3)
(non-PMRS) and § 430.405(j)(2) [PMRS)
regarding whether an agency “must” or
“may” take a performance based action
when an employee's performance
remains unacceptable or below fully
successful following an opportunity to
improve ora Performance Improvement
Plan (PIP).

Response: OPM does not intend that
agency discretion in taking a
performance based action be different
for PMRS and non-PMRS employees.
Therefore, OPM has made a conforming
change to § 430.204(j)(3) which allows
agency discretion in determining
whether to take a performance based
action if a non-PMRS employee’s
performance is unacceptable at the
conclusion of an opportunity period.

2. Section 430.405 Agency Performance
Appraisal Systems

Comments on paragraph {i): Two
agencies believed that the use of the
word “rated” in this paragraph was
confusing and was not consistent with
the use of the word “determined" in
§ 432,105, Both agencies recommended
that the word “rated” be changed to
“determined™. In addition, one of these
agencies suggested that OPM put a short
parenthetical statement in both of the
above citations (as well as in 5 CFR
432.104 for PMS employees) to the effect
that neither a summary rating nor a
rating of record is required to put an
employee on a PIP (or an opportunity
period for PMS employees).

Response: OPM agrees with the
agencies’ comments that using the word
“rated"” in one citation and
"determined"” in another citation could
be confusing and that the wording
should be consistent in both sections of
the regulations. Therefore, OPM has
changed the word "rated” in § 430.405(i)
to “determined”. With this change, OPM
believes it is clear that the requirement
to provide the employee with a PIP
arises whenever the agency makes a
determination (not necessarily a rating)
that the employee is performing below
fully successful on one or more critical
elements. Therefore, OPM has not
adopted the suggestion to add a
parenthetical statement to the
regulations.

Comment on §§ 430.405(i)(2} and
432.105: One agency suggested that OPM
edit the language in these two citations
to read "inform the employee of the
performance requirement(s) or
standard(s) that must be met, including
a description of the types of
improvements that the employee must
demonstrate, in order to attain fully
successful performance in his or her
position.” The agency indicated that it
understood that the language in the
interim regulations was repeating the
language in the new legislation but
found that language, standing alone,
vague and insufficient. In addition, the
agency pointed out that this language is
not consistent with the requirements in 5
CFR 432.104 for PMS employees.

Response: OPM's interim regulations
are consistent with the clear language of
the Performance Management and
Recognition System Reauthorization Act
of 1989 which requires that the
employee be provided with a
description of the types of improvements
that the employee must demonstrate to
attain the fully successful level of
performance. With respect to the
agency’s concerns that employees know
specifically of the performance
requirements or standards that must be
met, OPM notes that agencies are
required under the Performance
Management and Recognition System
(PMRS) regulations to provide an
employee with written standards for the
fully successful level on each of the
elements in the employee’s performance
plan. Therefore, under the new
regulations, employees will be fully
informed of the standards and
requirements they must meet to achieve
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a fully successful level of performance.
For this reason, OPM has not adopted
the agency’s suggestion.

Comment on paragraph 430.405(i)(3):
One agency suggested that this
paragraph be modified to include
examples of assistance to help
employees performing below the fully
successful level, similar to the examples
provided in § 430.405(i) of the old
regulations. It found these examples,
e.g., formal training, conseling, etc., to be
helpful in the operation of its
Performance Management System.

Response: OPM recognizes that these
examples of assistance can be of value
to supervisors and managers, and,
therefore, has incorporated some
examples of assistance into the final
regulations.

Comment on paragraph 430.405(i)(3):
One agency suggested that the word
“Offer” in this paragraph be changed to
“Provide". The agency believed that the
word “Offer” may be construed to mean
that the employee would have to
approach the supervisor if assistance is
desired in improving below fully
successful performance.

Response: The Civil Service
Retirement Spouse Equity Act of 1984,
which enacted the PMRS, required that
employees performing below fully
successful be provided with assistance.
However, the Performance Management
and Recognition System Reauthorization
Act of 1989 makes no reference to
assisting employees who are performing
below fully successful. Since the current
legislation does not provide OPM with
the authority to require agencies to
assist employees who are performing
below fully successful, OPM does not
believe it can use the word “Provide” in
this paragraph. However, even though
the current law is silent in this respect,
OPM believes it is necessary, as a part
of a bona fide PIP, for agencies to offer
assistance to PMRS employees
performing below the fully successful
level. For that reason, OPM is requiring
that agencies offer to assist the PMRS
employee in improving his or her
performance to the fully successful level,
recognizing the type and degree of
assistance offered to the employee will
. depend on the circumstances of each
particular situation.

Comment on the requirement for a
performance improvement plan: One
agency recommended that a
performance improvement plan only be
required when management determines
that the performance deficiencies are
such that, if they are not corrected, it
must take the employee out of the job.
The agency argues that a “blanket”
requirement for a performance
improvement plan whenever a PMRS

employee is determined to be below
fully successful will discourage
managers from making that
determination and thus defeat the
purpose of the new law.

Response: The new law is clear that
agencies must provide a performance
improvement plan whenever a PMRS
employee is determined to be
performing below fully successful,
whether or not management anticipates
taking a reduction in grade or removal
action if the employee’'s performance
does not improve. OPM's regulations are
consistent with the law and, therefore,
have not been changed to adopt the
agency's recommendation.

3. Comment on critical element rating
and summary rating: One agency stated
the belief that the OPM regulations
allow agencies to give an employee a
fully successful summary rating when
one critical element is rated at
minimally successful. The agency
recognizes that the new PMRS
legislation requires that any employee
performing below fully successful on
one critical element must be put on a
PIP, and if his/her performance does not
improve to fully successful, the agency
may initiate a performance-based
action. However, the agency does not
believe that an employee who receives
an overall rating of fully successful
should be given a PIP or potentially be
subject to a performance-based action
because of minimally successful
performance on one critical element.

Response: The new law specifically
states that performance-based actions
taken pursuant to its provisions will be
carried out consistent with section 4303.
Section 4303 of title 5, U.S.C., refers only
to the use of critical elements in
determining when a performance based
action will be initiated against an
employee who is performing at an
unacceptable level. There is no
reference in law or regulation for taking
a performance-based action based on a
summary rating. Moreover, section
4301(3) of title 5, U.8.C,, links
performance to ratings on critical
elements. Therefore, OPM is without
authority to propose regulations which
would allow agencies to take part 432
actions based on summary ratings. For
this reason, OPM believes no change is
necessary to the PMRS rating
provisions, If the new PIP requirements
in the PMRS regulations create problems
for an agency in relation to its current
summary rating procedures, the agency
has the flexibility to change the
summary rating derivation scheme and
submit it to OPM for approval.

4. Comments on submission of
changes to agencies’ PMRS
Performance Management Plans: A

number of agencies telephoned OPM
and wanted to know if they had to
submit the changes to their PMRS
Performance Management Plan, due to
the new requirements in the interim
PMRS regulations, to OPM for review
and approval

Response: As indicated in the
“DATES" section above, agencies must
submit their PMRS Performance
Management Plans to OPM for review
and approval within 80 days from the
date of publication of these regulations.
The Plans must contain the new formula
used to determine merit increases and
the new procedures for dealing with
employees who are performing below
the fully successful level.

5. Comment on Implementing New PIP
Procedures Prior to Plan Approval: One
agency commented that OPM should
issue guidance on whether or not an
agency can proceed with performance
improvement plans and possible part
432 actions for PMRS employees, when
changes to the agency's performance
appraisal system (reflecting the new
requirements created by Pub.L. 101-103)
have not been officially approved by
OPM.

Response: The PMRS Reauthorization
Act of 1989, Public Law 101-103, went
into effect on October 1, 1989, and
mandated that agencies implement its
requirements immediately, Thus,
agencies have the authority and
responsibility to proceed with
appropriate actions under Public Law
101-103 (even if an agency has not yet
received official OPM approval of
changes to its performance appraisal
system) as long as its actions are in
conformance with the provisions of law
and OPM regulation. This includes the
requirement to provide performance
improvement plans for PMRS employees
who are determined to be performing
below fully successful on or after the
effective date of the law. OPM notes
that agencies acted in a similar fashion
in adjusting their merit increase
determination procedures when issuing
merit increases on or after October 1,
1989, despite the fact that agencies did
not have those changes to their system
reviewed and approved by OPM at the
time. Further, before OPM can fulfill its
responsibility for reviewing agency
performance appraisal systems to
ensure compliance with statutory and
regulatory provisions (5 U.S.C. 4304),
final regulations must be in effect. In
this regard, agencies should follow the
requirements specified in the “DATES"
section and section 4 above for
submission of their revised Performance
Management Plans to OPM.
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8. Section 432.103 Definitions

Comment on definitions in
§ 432.103(a) “Acceptable performance"”
and (h) “Unacceptable performance:
One agency suggested that the language
in these two definitions be revised to
reflect that performance at either the
“minimally successful” or
“unacceptable” levels be considered
“unacceptable” for purposes of a part
432 reduction in grade or removal of a
PMRS employee. The agency feels this is
necessary to avoid possible confusion
during third party litigation of part 432
actions where the agency performance
appraisal system provides for two rating
levels below fully successful for each
critical element.

Response: OPM is unable to adopt
this suggestion because the new law no
longer speaks in terms of
“unacceptable” performance as the
standard for taking a part 432 action in
connection with a PMRS employee. The
language of the new law is clear in
describing “below fully successful” as
performance which requires agencies to
initiate a PIP and allows action to be
taken to remove or reduce in grade a
PMRS employee under part 432.

7. Section 432.105 Addressing Below
Fully Successful Performance by PMRS
Employees

Comment on the last sentence: One
agency suggests that the wording of the
sentence be revised to read: “The
agency will also inform the employee
that, unless his or her performance in
the critical element(s) improves to and is
sustained at a fully successful level, the
employee may be reduced in grade or
removed.” The substitution of the word
“will" in place of the current “may"
would require agencies to inform
employees, at the time they are provided
a performance improvement plan, that
unless their performance improves to
and is sustained at a fully successful
level, the employee may be reduced in
grade or removed.

Response: The new law governing
performance based actions for PMRS
employees does not require such a
notice and OPM does not wish to deny
agencies the flexibility to choose
alternative means (such as providing
additional PIP’s, training, etc.) of
addressing performance problems which
arige after an initial PIP has been
provided. However, notifying an
employee of the possibility that he or
she may be reduced in grade or removed
if performance is not improved to, and
sustained at least at, an acceptable
level, constitutes a sound performance
management practice which enhances
communication and puts employees on

notice regarding the possible
consequences of continued poor

performance. Therefore, the sentence in
5 CFR 432.105 will be amended to read:
“The agency should also inform the
employee that, * * *."” An identical
change will be made to a similar
sentence in 5 CFR 432.104, “"Addressing
unacceptable performance by non-
PMRS employees” so that OPM’s
regulations reflect a consistent policy.

8. Section 432,109 Agency Records

Technical changes were made to this
section to clarify that agency
recordkeeping procedures also apply to
actions taken for below fully successful
performance by PMRS employees as
well as non-PMRS employees.

8. Comment on Reassignments: One
agency suggested that the part 432
regulations addressing below fully
successful performance by PMRS
employees, and related FPM chapter
material, should include the option of
reassignment in addition to removal and
reduction in grade.

Response: OPM notes that the last
paragraph of 5 U.S.C. 4302a(b), states
that “The provisions of section 4303
relating to the reduction in grade or
removal of an employee for
unacceptable performance, shall apply
with respect to any reduction in grade or
removal under paragraph (6).” Because
OPM's part 432 regulations (and
associated FPM chapter 432 material)
are based on § U.S.C. 4303, reduction in
grade and removal actions for PMRS
employees, just as for non-PMRS
employees, are the only personnel
actions which may be taken under part
432. Thus, OPM is not able to adopt the
agency's suggestion. However, even
though reassignment actions do not
involve part 432 procedures, agencies
may reassign PMRS employees
following completion of a PIP. (See also
answer to comment #10 below).

10. Comment on PIP Requirement and
Reassignments: One agency questioned
if the regulations needed to be clarified
as to whether or not an agency is
required to provide a PIP to a PMRS
employee who has been determined to
be below fully successful before it could
reassign him or her.

Response: The law clearly provides
that a performance improvement plan
shall be given to any PMRS employee
determined to be performing below fully
successful. Thus, if an employee has
been determined to be performing below
fully successful in one or more critical
elements of his or her position, a PIP
must be provided in that position under
the provisions of 5 U.S.C. 4302a(b)(5).
The regulations, as written, reflect this
requirement. However, this requirement

does not preclude a reassignment action
before a determination is made.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because the regulations will only affect
Government employees and agencies.

List of Subjects
& CFR Parts 430 and 432

Administrative practice and
procedure; Government employees.

5 CFR Part 540

Government employees; Wages.

U.S. Office of Personnel Management.
Constance Berry Newman,
Director.

Accordingly, the interim regulations
under 5 CFR parts 430, 432 and 540
published on November 29, 1989, at 54
FR 49075 are adopted as final with the
following revisions:

PART 430—PERFORMANCE
MANAGEMENT

1. The authority citation for part 430
continues to read as follows:

Authority: 5 U.S.C. chapters 43, 45, 53 and
54.

2. In §430.204, paragraph (j)(3) is
revised to read as follows:

§430.204 Agency performance appraisal
systems.

- - - - -

(j) L B

(3) If, at the conclusion of the
opportunity to demonstrate acceptable
performance, referred to in paragraph
(j)(1) of this section, the employee’s
performance is “Unacceptable,” the
agency may reassign, reduce-in-grade,
or remove the employee, as provided by
5 U.S.C. 4320(b)(8) and 4303(a).

- . * > -
3. In § 430.405, paragraph (i)

introductory text and paragraph (i}(3)
are revised to read as follows:

§430.405 Agency performance sppraisal
systems.

(i) Each appraisal system shall
provide for a performance improvement
plan (PIP) for each employee whose
perfermance has been determined to be
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below fully successful on one or more
critical elements. The PIP must:

* * - - "

(3) Offer assistance to the employee in
improving to the fully successful level
(which may include: Formal training, on-
the-job training, counseling, and closer
supervision); and

* - - . -

PART 432—PERFORMANCE BASED
REDUCTION IN GRADE AND
REMOVAL ACTIONS

4, The authority citation for part 432
continues to read as follows:

Authority: 5 U.S.C. 4302a, 4303, 4305.

5. In § 432.103, paragraph (e) is revised
to read as follows:

§432.103 Definitions.

- - * - *

(e) Performance improvement plan
means the plan agencies are required to
provide to a PMRS employee whose
performance in one or more critical
elements has been determined to be
below the fully successful level. As part
of the plan, agencies shall notify the
employee of the critical element(s) in
which he or she is performing below the
fully successful level; describe the types
of improvements that the employee must
demonstrate to attain fully successful
performance; offer assistance to the
employee in attaining fully successful
performance; and provide the employee
with a reasonable period of time,
commensurate with the duties and
responsibilities of the employee’s
position, to demonstrate fully successful
performance. The agency may include,
as part of the performance improvement
plan, other information and matters that
the agency considers appropriate.

6. § 432.104 is revised to read as
follows:

§ 432.104 Addressing unacceptable
performance by non-PMRS employees.

At any time during the performance
appraisal cycle that a non-PMRS
employee's performance is determined
to be unacceptable in one or more
critical elements, the agency shall notify
the employee of the critical element(s)
for which performance is unacceptable
and inform the employee of the
performance requirement(s) or
standard(s) that must be attained in
order to demonstrate acceptable
performance in his or her position. The
agency should also inform the employee
that unless his or her performance in the
critical element(s) improves to and is
sustained at an acceptable level, the
employee may be reduced in grade or

removed. For each critical element in
which the employee’s performance is
unacceptable, the agency shall afford
the employee a reasonable opportunity
to demonstrate acceptable performance,
commensurate with the duties and
responsibilities of the employee's
position. As part of the employee’s
opportunity to demonstrate acceptable
performance, the agency shall offer
assistance to the employee in improving
unacceptable performance.

7. § 432.105 is revised to read as
follows:

§432.105 Addressing below fully
successful performance by PMRS
employees.

At any time during the performance
appraisal cycle that a PMRS employee's
performance is determined to be below
fully successful in one or more critical
elements, the agency shall afford the
employee an opportunity to improve
through a performance improvement
plan. As part of the plan, the agency
shall notify the employee of the critical
element(s) in which he or she is
performing below the fully successful
level; describe the types of
improvements that the employee must
demonstrate to attain fully successful
performance; offer assistance to the
employee in attaining fully successful
performance; and provide the employee
with a reasonable period of time,
commensurate with the duties and
responsibilities of the employee's
position, to demonstrate fully successful
performance. The agency may include,
as part of the performance improvement
plan, other information and matters that
the agency considers appropriate. The
agency should also inform the employee
that, unless his or her performance in
the critical element(s) improves to and is
sustained at a fully successful level, the
employee may be reduced in grade or
removed.

8. Section 432.109 is revised to read as
follows:

§432.109 Agency records.

(a) When the action is effected. The
agency shall preserve all relevant
documentation concerning a reduction
in grade or removal which is based on
unacceptable performance for non-
PMRS employees, or below fully
successful performance for PMRS
employees, and make it available for
review by the affected employee or his
or her representative. At a minimum, the
agency's records shall consist of a copy
of the notice of proposed action, the
answer of the employee when it is in
writing, a summary thereof when the
employee makes an oral reply, the
written notice of decision and the

reasons therefor, and any supporting
material including documentation
regarding the opportunity afforded the
employee to demonstrate acceptable
performance.

(b) When the action is not effected.
As provided at 5 U.S.C. 4303(d), if,
because of performance improvement by
the employee during the notice period,
the employee is not reduced in grade or
removed, and the employee’s
performance continues to be acceptable
for 1 year from the date of the advanced
written notice provided in accordance
with §§ 432.106(a)(4)(i) and
432.107(a)(4)(i), any entry or other
notation of the unacceptable, or below
fully successful, performance for which
the action was proposed shall be
removed from any agency record
relating to the employee.

[FR Doc. 90-14747 Filed 8-25-90; 8:45 am]
BILLING CODE €325-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 300 and 319
[Docket No. 90-039]
Importation of Grapes from Australia

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the Plant
Protection and Quarantine regulations
by adding provisions to allow the
importation of grapes from Australia
into the United States, and by giving
notice that we are adding a fumigation
and cold treatment for grapes from
Australia to the Plant Protection and
Quarantine Treatment Manual. These
actions allow the shipment of grapes
from Australia into the United States
without significant risk of introducing
insect pests into the United States. The
Plant Protection and Quarantine
Treatment Manual is incorporated by
reference in the regulations at7 CFR
300.1.

EFFECTIVE DATE: June 26, 1990.

FOR FURTHER INFORMATION CONTACT.
Frank E. Cooper, Senior Operations
Officer, Port Operations Staff, PPQ,
APHIS, USDA, room 632, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8367.
SUPPLEMENTARY INFORMATION:

Background

Chapter IIl of title 7, Code of Federal
Regulations (regulations), contains the
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regulations of Plant Protection and
Quarantine (PPQ) of the Animal and
Plant Health Inspection Service
(APHIS). The regulations in 7 CFR 319.56
prohibit or restrict the importation of
certain fruits and vegetables, as well as
plants and portions of plants used as
packing materials, into the United States
because of the risk that they could
introduce insect pests.

Prior to the publication of this
document, grapes from Australia were
prohibited entry into the United States
because they may carry two species of
fruit flies, the Mediterranean fruit fly
(Ceratitis capitata) and the Queensland
fruit fly (Dacus tryoni), as well as the
light brown apple moth (Epiphyas
postvittana). Until recently, there was
no effective treatment for grapes from
Australia. However, recent research
indicates that a methyl bromide
fumigation and cold treatment for these
grapes will destroy the exotic pests of
concern.

On February 6, 1990, we published a
document in the Federal Register (55 FR
3965-3968, Docket No. 89-164) proposing
the following changes to the regulations:

(1) That grapes from Australia be
allowed importation into the United
States if they are inspected—in
Australia—by an APHIS inspector, and
if they receive an authorized
treatment—under the supervision of an
APHIS inspector in Australia—for the
Mediterranean fruit fly (Ceratitis
capitata), the Queensland fruit fly
(Dacus tryoni), and the light brown
apple moth (Epiphyas postvittana); and
that in the event a pre-treatment
inspection by an APHIS inspector
reveals evidence of any other insect
pests, and a treatment is specified in the
Plant Protection and Quarantine
Treatment Manual for these pests, the
grapes be allowed to be shipped to the
United States only if they are also
treated for the insect pests in Australia
under the supervision of an APHIS
inspector;

(2) That the regulations be amended
to show that the Plant Protection and
Quarantine Treatment Manual, which is
incorporated by reference and on file at
the Office of the Federal Register, is
revised to include a methyl bromide
fumigation and cold treatment for grapes
from Australia; and

(3) That the importation of grapes
from Australia be contingent upon the
national plant protection service of
Australia entering into a trust fund
agreement with APHIS.

We solicited comments concerning the
proposed rule for a 30-day period ending
March 8, 1990, and received nine
comments. The commenters included
the Australian Quarantine and

Inspection Service, a customs broker/
freight forwarding company, a grocery
store chain, a port authority, a
quarantine fumigation service, two fruit
industry groups, a transportation
company, and a State department of
food and agriculture. Two commenters
supported the proposed rule
unconditionally, while three
commenters opposed it. The remaining
commenters supported the proposed rule
in general, but recommended that
certain provisions be omitted or
changed.

Several commenters stated that the
requirement for grapes to be fumigated
exclusively in Australia should be
changed to allow the option of
fumigation upon arrival in the United
States. It was argued that fumigation
can sometimes affect the quality of a
product, and that waiting to fumigate the
product after it arrives in the United
States may allow it to reach the
consumer in better condition than if it
had been fumigated days earlier in its
country of origin.

We are implementing this
recommendation. Upon further
consideration, we have determined that
fumigation upon arrival, in combination
with refrigeration as specified in the
Plant Protection and Quarantine
Treatment Manual, will destroy the
pests of concern and allow Australian
grapes to be imported without
presenting a significant risk of
introducing insect pests into the United
States. Under the fumigation upon
arrival option, the grapes will undergo
the refrigeration phase of their treatment
en route to the United States, and then
undergo inspection and fumigation upon
reaching their first port of arrival in the
United States. Refrigeration will
inactivate or destroy the insect pests of
concern—should these insects be
present—and fumigation at the first port
of arrival will complete the treatment. It
should be emphasized that fumigation
will always follow inspection,
regardless of whether insect pests are
discovered during inspection. Should
inspection reveal the presence of other
insect pests, then an effective treatment
for such pests can be employed in
addition to the refrigeration and
fumigation treatment, thereby allowing
the grapes to be imported into the
United States. If an effective treatment
is not available, the grapes are refused
entry into the United States.

e commenters recommended that
we omit from our final rule the
requirement that an APHIS inspector be
present in Australia to inspect and
supervise treatment of the grapes. It was
argued that an APHIS inspector is not
needed in Australia because that

country’s inspection procedures are
extensive and thorough, and because the
treatment specified in the proposed rule
is severe enough to destroy the pests of
concern. One commenter recommended
that a protocol and certification
procedure be substituted for the APHIS
treatment supervision and inspection
described in the proposed rule.

We are making no changes based on
these comments. We have determined
that no matter where fumigation
occurs—whether in Australia or the
United States—APHIS inspection and
treatment supervision are necessary
lines of defense against the introduction
of insect pests into the United States.

It should be noted that, due to the
inspection and treatment site option we
are implementing as a result of
commenter recommendations, the
presence of an APHIS inspector in
Australia will be required only if the
fumigation phase of the treatment
occurs in Australia.

One commenter requested that we
remove the provision requiring that
Australian grapes undergo an additional
treatment should an inspection reveal
evidence that the grapes are infested
with insects other than those
specifically mentioned in the proposed
rule. The commenter asserted that the
treatment specified in the proposed rule
is severe, and will therefore serve as a
“catch all” for any incidental
infestations. The commenter also
suggested that an additional treatment
may not be an option, since the
proposed rule stipulates that a treatment
cannot be used if it is not authorized in
the Plant Protection and Quarantine
Treatment Manual. The absence of an
authorized treatment in such a situation,
argued the commenter, could lead to the
rejection of the grapes presented for
inspection.

We are making no changes based on
this comment. The fumigation and
refrigeration treatment described in the
proposed rule has been determined to be
effective against the insect pests that
are known to infest grapes from
Australia. However, other insect pests
not known to infest Australian grapes
may nonetheless be present in certain
grape shipments, having found their way
into the shipment by chance. The
treatment described above may not be
effective against such “hitchhiker”
pests, Therefore, the option of taking
action against insect pests not
specifically mentioned in the proposed
rule is indispensable to our ability to
protect the United States against the
introduction of harmful exotic pests. If
an inspection reveals the presence of
such pests, and if no treatment is
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authorized for these pests in the Plant
Protection and Quarantine Treatment
Manual, then the grapes must be refused
entry into the United States.

One commenter asserted that our
proposed treatment provides for a
shorter fumigation time and a longer
refrigeration time than the standard
combination fumigation/refrigeration
treatment listed in the Plant Protection
and Quarantine Treatment Manual, and
asked if efficacy data has been
developed to demonstrate the
effectiveness of this treatment against
the insect pests of concern.

The Plant Protection and Quarantine
Treatment Manual contains combination
fumigation/refrigeration treatments with
varying fumigation and refrigeration
times. Our research indicates that the
treatment schedules appearing in the
proposed rule and in this document will
destroy the exotic pests of concern.

The commenter also expressed
concern that ambient residues in the
containers holding the fumigated grapes
may exceed the 5 parts-per-million
maximum tolerance that is mandated by
California law, The commenter asked
whether research has been done to
determine what ambient residue levels
will be encountered in this situation.

Our review of relevant literature
revealed no information concerning
ambient residue levels that may be
produced when fumigated grapes are
containerized for an extended period of
time. When handling this product,
importers are advised to adhere to the
safety procedures described in the Plant
Protection and Quarantine Treatment
Manual, which is incorporated by
reference in the regulations at 7 CFR
300.1.

One commenter stated that the
agency-to-agency trust fund
arrangements described in the proposed
rule are contrary to the usual
arrangements that Australia’s national
plant protection service makes with
plant protection authorities such as
APHIS. The commenter stated that such
arrangements should be between APHIS
and the industry involved, not between
APHIS and Australia's national plant
protection service.

Recently developed policy changes
within APHIS dictate that such trust
fund agreements must be
intergovernmental in nature. Section
607(a) of the Foreign Assistance Act (21
U.S.C. 2357) (Act) provides that agencies
of the United States Government must
enter into reimbursement agreements
with the governments of friendly
countries. The United States Department
of State has authorized APHIS to
participate in a preclearance program
under the Act to enable fruits,

vegetables, and nursery products to be
inspected before shipment to the United
States. This authorization requires the
exporting country’s national plant
protection service to enter into a trust
fund agreement to establish a
preclearance program.

Three commenters argued that
Australian grapes should not be allowed
importation into the United States
because California’s grape producers do
not have access to the Australian
market. Two commenters argued further
that the California grape-producing
industry will be harmed by Australian
grape importations if domestic growers
are not given corresponding access to
the Australian market. The commenters
stated that the proposed rule should not
be adopted until this situation is
resolved. One commenter also asserted
that APHIS failed to consult with the
domestic grape industry concerning
these matters and failed to work with
other government agencies during the
course of this rulemaking process.

We are making no changes based on
these comments. These reasons are
inadequate for refusing to allow the
importation of Australian grapes into
the United States. The regulations in 7
CFR part 319 are established pursuant to
the Federal plant quarantine and related
laws that generally provide authority to
take action to prevent the introduction
or dissemination of insects and other
plant pests. These statutory provisions
do not provide authority to establish
regulations based merely on factors
relating to economic competition.
Although we consider the economic
impact of our regulations in accordance
with Executive Order 12291 and the
Regulatory Flexibility Act, we do not
have authority to prohibit the
importation of Australian grapes to
protect domestic grape producers from
competition, or to employ a prohibition
on Australian grape imports as a means
of obtaining access to the Australian
grape market.

Miscellaneous

We are making several
nonsubstantive changes for the purpose
of clarity. In addition, we are correcting
a typographical error that occurred in
the treatment schedules incorporated in
the proposed rule. We have reproduced
the treatment schedules below to show
this correction. The error occurred in the
first treatment schedule, entitled
“Fumigation Plus Refrigeration for
Australian Grapes,” and appears in the
sentence, “Followed by Refrigeration for
21 days at 0.55°C (35°F), or below." The
correct temperature is 33°F.

Fumigation Plus Refrigeration for
Australian Grapes.

Methy! Bromide at Normal Atmospheric
Pressure—Chamber or tarpaulin.

32 g/m?® (2 1b/1000 ft3 for 2 hrs at
4.5°—9.5°C (40°—49°F)

(30 g (0z) minimum concentration at %
hr)

(25 g (0z) minimum concentration at 2
hrs)

24 g/m? (1 % 1b/1000 ft?) for 2 hrs at
10°—15°C (50°—59°F)

(23 g (0z) minimum concentration at %
hr)

(20 g (0z) minimum concentration at 2
hrs)

Load not to exceed 80% of chamber.

Followed by Refrigeration for 21 days at
0.55°C (33°F), or below.

Time lapse between fumigation and
start of cooling not to exceed 24 hours.

Refrigeration Plus Fumigation for
Australian Grapes.
Refrigeration for 21 days at 0.55°C

(33°F) or below, followed by:

Methyl Bromide at Normal Atmospheric
Pressure—Chamber or tarpaulin.

48 g/m? (3 1b/1000 £i%) for 2 hrs at
4.5°C—15°C (40°—59°F)

(44 g (0z) minimum concentration at %
hr

(36 g (0z) minimum concentration at 2
hrs)

40 g/m*(2 % 1b/1000 t?) for 2 hrs at
15.5°—20.5°C (60°—59°F)

(36 g (0z) minimum concentration at %
hr)

(28 g (0z) minimum concentration at 2
hrs)

32 g/m? (2 1b/1000 ft *) for 2 hrs at
21°—26°C (70°—79°F)

(30 g (0z) minimum concentration at %2
hr)

(25 g (0z) minimum concentration at 2
hrs)

Load not to exceed 80%.

These treatment schedules also reflect
corrections published in the Federal
Register on April 25, 1990 (55 FR 17530).

Based on the rationale set forth in the
proposal and in this document, we are
adopting the provisions of the proposal
as a final rule, with the changes noted.

Effective Date: This is a substantive
rule which relieves restrictions, and,
pursuant to the provisions of 5 U.S.C.
553, may be made effective less than 30
days after publication in the Federal
Register. Inmediate implementation of
this rule is necessary to provide relief to
those persons who are adversely
affected by restrictions we no longer
find warranted. The shipping season for
Australian grapes is in progress. Making
this rule effective immediately will
allow interested producers and others in
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the marketing chain to benefit during
this year’s shipping season. Therefore,
the Administrator of APHIS has
determined that this rule should be
effective upon publication.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a "major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

We do not anticipate that grape
production, importation, or distribution
activities in the United States will be
significantly affected by the introduction
of Australian grapes into the U.S.
market. Australia exported 17,318 tons
of fresh grapes in 1987. We anticipate
that considerably fewer tons will reach
the United States, largely because
Australia currently has established
markets for grapes in approximately 45
other countries. By comparison, in 1987
the United States produced 5,263,950
tons of grapes, and imported 340,895
tons of grapes from other countries,
primarily Chile and Mexico. Although
the exact quantity of grapes that
Australia will export to the United
States is unknown, we project that
Australian grapes will comprise less
than one-half of one percent of the total
amount of grapes available to U.S.
consumers.

Further, we anticipate that Australian
grapes will be marketed at the off
season for marketing most domestically
produced grapes, since the growing
season for Australian grapes differs
from the United States growing season
by 6 months.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.
Paperwork Reduction Act.

The regulations in this rule contain no
information cellection or recordkeeping
requirements under the Paperwork
Red;lction Act of 1980 (44 U.S.C. 3501 et
seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

List of Subjects in 7 CFR Parts 300 and
319

Incorporation by reference, Plant
diseases, Plant pests, Imports, Fruits,
Quarantine.

Accordingly, title 7, chapter III of the
Code of Federal Regulations is amended
as follows:

PART 300—INCORPORATION BY
REFERENCE

1. The autharity citation for part 300
continues to read as follows:

Authority: 7 U.S.C. 150ee, 161.

2. Section 300.1, paragraph (a), is
revised to read as fellows:

§300.1 Materials incorporated by
reference.

(a) The Plant Protection and
Quarantine Treatment Manual, which
was reprinted May 1985, and includes
all revisions through June 21, 1990, has
been approved for incorporation by
reference in 7 CFR Chapter HI by the
Director of the Office of the Federal
Register in accordance with 5 U.S.C,
552(a) and 1 CFR part 51.

- - - - -

PART 318—FOREIGN QUARANTINE
NOTICES

3. The autherity citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff, 151~
167; 7 CFR 2.17, 2.51, and 371.2{c), unless
otherwise noted.

4. In Subpart—Fruits and Vegetables,
a new § 319.56-2h is added to read as
follows:

§ 319.56-2h Regulations governing the
entry of grapes from Australia.

(a) Importations allowed. (1) Grapes
from Australia may be imported into the
United States only if they are inspected
by an inspector of the Animal and Plant
Health Inspection Service [APHIS],
either in Australia or the United States,
and treated with an authorized
treatment under the supervision of an
APHIS inspector for the following pests:
the Mediterranean fruit fly (Ceratitis
capitata), the Queensland fruit fly

(Dacus tryoni), and the light brown
apple moth (Epiphyas postvittana).

(2) If an APHIS inspector finds
evidence of any other insect pests for
which a treatment authorized in the
Plant Protection and Quarantine
Treatment Manual is available, the
grapes will remain eligible for
importation into the United States only
if they are treated for the pests in
Australia, or at their first port of arrival
in the United States, under the
supervision of an APHIS inspector.

(b) Authorized treatments. Authorized
treatments are listed in the Plant
Protection and Quarantine Treatment
Manual, which is incorporated by
reference. For the full identification of
this standard, see § 300.1 of this chapter,
“Materials incorporated by reference."

. [c) Trust Fund Agreement. Grapes that
undergo the fumigation phase of their
treatment in Australia may be imported
into the United States only if the
national plant protectien service of
Australia has entered into a trust fund
agreement with APHIS, This agreement
requires the national plant protection
service of Australia to pay in advance
all costs that APHIS estimates it will
incur in providing services in Australia,
These costs include administrative
expenses and all salaries (including
overtime and the Federal share of
employee benefits), travel expenses, and
other incidental expenses incurred by
APHIS inspectors in performing these
services. The agreement requires the
national plant protection service of
Australia to deposit a certified or
cashier's check with APHIS for the
amount of these costs, as estimated by
APHIS. If the deposit is not sufficient to
meet all costs incurred by APHIS, the
agreement further requires the national
plant protection service of Australia to
deposit with APHIS a certified or
cashier's check for the amount of the
remaining costs, as determined by
APHIS, before the grapes may be
imported. After a final audit at the
conclusion of each shipping season, any
overpayment of funds would be returned
to the national plant protection service
of Australia, or held on account until
needed.

(d) Department not responsible for
damage. The treatment for grapes from
Australia prescribed in the Plant
Protection and Quarantine Treatment
Manual is judged from experimental
tests to be safe. However, the
Department assumes no responsibility
for any damage sustained through or in
the course of such treatment.
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Done in Washington, DC, this 15th day of
June 1990.

James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 90-14765 Filed 8-25-90; 8:45 am]
BILLING CODE 3410-34-M

Federal Crop Insurance Corporation

7 CFR Part 401
[Amendment No. 25; Doc. No. 7728S]

General Crop Insurance Regulations;
Sugarcane Endorsement

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the General
Crop Insurance Regulations (7 CFR part
401), effective for the 1991 and
succeeding crop years, by adding a new
section, 7 CFR 401.133, the Sugarcane
Endorsement. The intended effect of this
rule is to provide the provisions of crop
insurance protection on sugarcane in an
endorsement to the general crop
insurance policy.

EFFECTIVE DATE: July 26, 1990.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
established as May 1, 1994.

John Marshall, Manager, FCIC, (1) Has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

FCIC hereby adds to the General Crop
Insurance Regulations (7 CFR part 401),
a new section to be known as 7 CFR
401.133, the Sugarcane Endorsement,
effective for the 1991 and succeeding
crop years, to provide the provisions for
insuring sugarcane.

Upon publication of 7 CFR 401.133 as
a final rule, the provisions for insuring
sugarcane contained therein will
supersede those provisions contained in
7 CFR part 417, the Sugarcane Crop
Insurance Regulations, effective with the
beginning of the 1991 crop year. The
present policy contained in 7 CFR part
417 will be terminated at the end of the
1990 crop year and later removed and
reserved. FCIC will propose to amend
the title of 7 CFR part 417 by separate
document so that the provisions therein
are effective only through the 1990 crop
year.

Minor editorial changes have been
made to improve compatibility with the
new general crop insurance policy.
These changes do not affect meaning or
intent of the provisions. In adding the
new Sugarcane Endorsement to 7 CFR
part 401, FCIC makes other changes in
the provisions for insuring sugarcane as
follows:

1. Section 4—Change the language to
indicate that insurance will attach on
stubble cane in Florida and Texas the
day following harvest if there is no
damage before harvest. This change was
made because ratcon cane in these two
States is not as susceptible to freeze
damage as in other States where this
endorsement is cffered. Language was
also added to clarify that if the stubble
cane is damaged before harvest,
insurance will not attach for the
following crop year until the later of
April 15 or 30 days after harvest. This
will allow us to conduct a stand
reduction appraisal.

2. Section 5—Add language to provide
for unit division guidelines under the
endorsement.

3. Section 6—Add the words “per
acre” in the second sentence to clarify
that, if we do not appraise the acreage,
the per acre production guarantee for
the unit will be considered production to
count. This assures that sugarcane that
will be cut for seed is now insurable.
This change was made to relieve
insureds of paying premium on
uninsurable acreage since most growers
do not know by the acreage reporting
date what acreage will be cut for seed
cane.

4, Section 7—Add language to
establish that on irrigated acreage,
appraised production to be counted will
include production lost due to
inadequate irrigation. This change was
made due to continued problems
associated with determination of
production to count when there is
inadequate irrigation.

An appraisal for inadequate stand
will no longer be made on all stubble
acreage over 3 years old in Florida and
Texas. It will continue to be made on
any acreage in which insurance does not
attach the first day following harvest.

FCIC's Board of Directors recently
adopted a change which allows a
discount against the premium for
insureds who choose not to divide their
acreage into optional units. Since this
discount is available for sugarcane,
appropriate explanatory language has
been added to the annual premium and
unit division sections of this
endorsement.

On Tuesday, October 24, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 43295, to add a new section, 7 CFR
401.133, the Sugarcane Endorsement, to
provide the provisions of crop insurance
protection on sugarcane in an
endorsement to the general crop
insurance policy.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, the proposed
rule published at 54 FR 43295 is hereby
adopted as a final rule.

List of Subjects in 7 CFR Part 401
Crop Insurance; Sugarcane.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the General Crop Insurance
Regulations (7 CFR part 401), effective
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for the 1981 and succeeding crop years,
as follows:

PART 401—[AMENDED]

1. The authority citation for 7 CFR
part 401 continues to read as follows:

Autherity: 7 U.S.C. 1508, 1516.

2. 7 CFR part 401 is amended to add a
new section to be known as 7 CFR
401.133, Sugarcane Endorsement,
effective for the 1991 and succeeding
crop years, to read as follows:

§401.133 Sugarcane Endorsement.

The provisions of the Sugarcane Crop
Insurance Endorsement for the 1891 and
subsequent crop years are as follows:

Federal Crop Insurance Corporation
Sugarcane Endorsement
1. Insured Crop and Acreage

a. The crop insured will be sugarcane
grown for processing for sugar or for seed.

b. The acreage insured for each crop year
will be plant and stubble cane grown on

insurable acreage.
2. Causes of Loss

The insurance provided is against
unavoidable loss of resulting from
the following causes occurring within the
insurance period:

a. Adverse weather conditions;

b. Fire;

c. Insects;

d. Plant disease;

e. Wildlife;

f. Earthquake;

8. Volcanic eruption; or

h. If applicable, failure of the irrigation

water supply due to an unavoidable
cause occurring after insurance attaches;
~unless those causes are excepted, excluded,
or limited by the actuarial table or section 8
of the general crop insurance policy.
3. Annual Premium

The annual premium amount is computed
by multiplying the production guarantee
times the price election, times the premium
rate, times the insured acreage, times your
share at the time insurance attaches, times
any applicable premium adjustment
percentage for which you may qualify as
shown in the actuarial table.

4. Insurance Period

In addition to the provisions in section 7 of
the general crop insurance policy, the
following wilt apply.

&. Insurance attaches on plant cane at the
time of planting unless otherwise provided
for in writing by us and on stubble cane on
the first day following harvest unless the
cane was damaged by conditions occurring
before harvest. If the stubble cane was
damaged before harvest, insurance will
attach on the later of April 15 or 30 days
following harvest. Notwithstanding the first
sentence of this paragraph, insurance will
attach on stubble cane in Louisiana, after the
second crop year, only on the later of April 15
or 30 days after harvest,

b. The calendar dates for the end of
insurance period are:

(1) Louisiana. January 31;

(2) All other states........c.uimne. April 30,
5. Unit Division

Sugarcane acreage that would otherwise be
one unit, as defined in section 17 of the
general crop insurance policy, may be
divided into more than one unit if for each
proposed unit:

a. You maintain written, verifiable records
of planted acreage and harvested production
for at least the previous crop year and
production reparts based on those records
are filed to obtain an insurance guarantee;

b. The acreage planted to insured sugarcane
is located in separate, legally identifiable
sections or, in the absence of section
descriptions, the land is identified by
separate Agricultural Stabilization and
Conservation Service (ASCS) Farm Serial
Numbers, provided:

(1) The boundaries of the sections or Farm
Serial Numbers are clearly identifiable and
the insured acreage can be determined; and

{2) The sugarcane is planted in such a
manner that the planting pattern does not
continue into the adjacent section or Farm
Serial Number; and

c. The acreage planted to the insured
sugarcane is located in a single section or
Farm Serial Number and consists of acreage
on which both irrigated and nonirrigated
practices are carried out, provided:

(1) Sugarcane planted on irrigated acreage
does not continue into nonirrigated acreage
in the same rows or planting pattern; and

(2) Planting, fertilizing and harvesting are
carried out in accordance with applicable
recognized good dry-land and irrigated
farming practices for the area.

If you have a loss of any unit, production
records for all harvested units must be
provided to us. Production that is commingled
between optional units will cause those units
to be combined. If your sugarcane acreage is
not divided into optional units as provided in
this section, your premium will be reduced as
provided by the actuarial table.

6. Notices

a. You must give us notice at least 15 days
before you begin cutting any sugarcane for
seed. During this time we may make an
appraisal for the sugar potential. If we do not
appraise the acreage, the production to count
will be the per acre production guarantee for
the unit. Your notice must include the unit
number and the number of acres you intend
to harvest as seed.

b. For the purposes of section 8 of the
general crop insurance policy, in case of
damage or probable loss and you intend to
harvest, the required representative samples
of unharvested sugarcane must be at least 10
feet wide and the entire length of the field.

7. Claim for Indemnity

If an indemnity is to be claimed on any
unit, you must leave the stalks on
unharvested dcreage and the stubble on
harvested acreage intact until inspected by

us.
a. The indemnity will be determined on
each unit by:

(1) Multiplying the insured acreage by the
production guarantee;

(2) Subtracting therefrom the total
production of sugar to be counted (see
sybsection 7.b.};

(3) Multiplying the remainder by the price
election; and

(4) Multiplying this result by your share.

(b) The total production (in pounds of
sugar) to be counted for a unit will include all
harvested and appraised production.

(1) Sugar production to caunt from acreage
damaged by freeze within the insurance
period, which cannot be processed for sugar
by the boiling house operation, will be
determined by dividiag the dollar amount
received from the mill for the damaged
sugarcane by the price per pound of raw
sugar (The applicable price for raw sugar will
be the local market price on the earlier of the
day the loss is adjusted or the day such sugar
is sold);

(2} Appraised productioa to be counted will
include:

(a) Any appraisal under subsections 8.{a),
7.b43) and 7.b.(4);

(b) Unharvested production on harvested
acreage, potential production lost due to
uninsured causes, and failure to follow
recognized good sugarcane farming practices;

(c) Not less then the guarantee for any
acreage which is abandoned or put to another
use without our prior written consent or
damaged solely by an uninsured cause; and

(d) Any unharvested production.

Appraisals and harvested production not
processed for sugar will be given in pounds of
sugar.

(3) We will make an appraisal of not less
than the production guarantee per acre on
any harvested acreage on which the stubble
is destroyed prior to our inspection.

{4) An appraisal for inadequate stand will
be made at the time of inspection on
sugarcane acreage where insurance did not
attach the first day following harvest. If the
product of the number of stalks per acre
multiplied by 2, multiplied by the factor
(percentage of sugar) contained in the
actuarial table for that purpose does not
equal the per-acre guarantee, the per acre
appraisal for inadequate stand will be the
difference between the appraised production
and the production guarantee.

(5) Any appraisal we have made on insured
acreage for which we have given written
consent to be put to another use will be
considered production te count unless such
acreage is:

(a) Not put to another use before harvest of
sugarcane becomes general in the county and
is reappraised by us;

(b) Further damaged by an insured cause
and is reappraised by us; or

(c) Harvested.

8. Cancellation and Termination Dates
The cancellation and termination date is
September 30.

8. Contract Changes

The date by which contract changes will be
available in your service office is June 30
preceding the cancellation date.
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10. Report of Production

There is a one-year lag period for reporting
your sugarcane production. You must report
production for the previous crop year before
the cancellation date for the subsequent crop
year.

11. Meaning of Terms

a. “Crop year”" means the period from
lanting for plant cane and the day following
est for stubble cane until the end of the
insurance period and is designated by the
calendar year in which the sugarcane harvest
normally begins in the county.
b. “Harvest" means the cutting and
removing of sugarcane from the field.
c. “Plant cane"” (see definition of
sugarcane).
d. “Stubble cane” (see definition of
sugarcane).
e. “Sugarcane” means either:
(1) Plant cane growing from seed planted
that crop year; or
(2) Stubble cane growing from the stubble
left to produce another crop from previously
harvested sugarcane.

Done in Washington, DC on June 20, 1890.
David W. Gabriel,
Acting Manager, Federal Crop Insurance
Corporation.
[FR Doc. 80-14789 Filed 8-25-80; 8:45 am|
BILLING CODE 3410-08-M

Agricuitural Marketing Service

7 CFR Part 917
[Docket No. FV-90-129FR]

Fresh Pears, Plums and Peaches
Grown In California; Modification of
CGrade, Container and Container
Marking Requirements for Pears for
the 1990 Season

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

suMMARY: This final rule: (1) Modifies
existing and specifies new container-
marking requirements for Bartlett or
Max-Red (Max Red Bartlett and Red
Bartlett) pears grown in California, and
(2) relaxes grade requirements for
organically grown pears of those
varieties for the 1990 season. The
changes in container requirements
clarify requirements applicable to
volume-filled containers and authorize
shipments of consumer packages {15
pounds net weight or less) either packed
in master containers or shipped
separately. The container-marking
requirements assure that the labeling of
such packages clearly identifies the
contents. Organically grown pears are
produced without application of
synthetically compounded fertilizers,
pesticides and growth regulators. Under
this action, shipments of organically

grown pears are required to grade at
least U.S. Combination grade, with at
least 50 percent, by count, grading U.S.
No. 1 and the balance of each lot
grading at least U.S. No. 2, except that
russeting is not scored as a defect.
These changes will facilitate the
marketing of pears grown in California.
EFFECTIVE DATE: June 28, 1990.

FOR FURTHER INFORMATION CONTACT:
George Kelhart, Marketing Order
Administration Branch, F&V, AMS, P.O.
Box 98456, room 2525-S, Washington,
DC 20090-8456, telephone: (202) 475~
3919, or Kurt Kimmel, Marketing Field
Office, USDA/AMS, 2202 Monterey St.,
Suite 102-B, Fresno, California 83721;
telephone: (209) 487-5201.
SUPPLEMENTARY INFORMATION: This
final rule is issued under amended
Marketing Agreement and Marketing
Order No. 917 (7 CFR part 217)
regulating the handling of fresh pears,
plums and peaches grown in California.
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-874),
hereinafter referred to as the Act.

This final rule has been reviewed by
the Department in accordance with the
criteria contained in Executive Order
12291 and Departmental Regulation
1512~1, and has been determined to be a
“non-major” rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. The purpose of
the RFA is to fit regulatory actions to the
scale of business subject to such actions
in order that small businesses will not
be unduly or disproportionately
burdened, Marketing orders issued
pursuant to the Act, and rules issued
thereunder, are unique in that they are
brought about through group action of
essentially small entities acting on their
own behalf. Thus, both statutes have
small entity orientation and
compatibility.

There are approximately 45 handlers
of pears subject to regulation under the
pear, plum and peach marketing order (7
CFR part 917), and there are
approximately 300 producers of pears in
the regulated area. Small agricultural
service firms have been defined by the
Small Business Administration (SBA)
(13 CFR 121.2) as those whose gross
annual receipts are less than $3,500,000,
and small agricultural producers have
been defined as those having.annual
receipts of less than $500,000, The
majority of handlers and producers of
California pears may be classified as
small entities.

Shipments of California Bartlett or
Max-Red (Max-Red Bartlett, Red
Bartlett) pears (hereinafter referred to as
pears) are regulated by grade, size and
pack under Pear Regulation 12 (7 CFR
917.461). Because these regulations do
not change substantially from season to
season, they have been issued on a
continuing basis, subject to amendment,
modification or suspension as may be
recommended by the Pear Commodity
Committee (committee) and approved
by the Secretary.

Notice of this action was published as
a proposed rule in the Federal Register
[55 FR 12663] on April 5, 1930.
Comments were invited to be submitted
by May 7, 1990. No comments were
received.

Fresh California pears shipped during
the 1989 season totalled approximately
8,378,786 containers. The packinghouse
door value of the pears in 1989 was
approximately $19.2 million.

This final rule is based upon
unanimous recommendations of the
committee and other available
information.

Container and Container-Marking
Requirements

The committee recommended that two
changes be authorized in container
requirements for pears and that
corresponding changes be made in
container-marking requirements. This
rule authorizes shipments of pears in
consumer packages, weighing 15 pounds
net weight or less, packed in master
containers. This rule also authorizes
shipment of pears in consumer
packages, 15 pounds net weight or less,
which are shipped individually (i.e., not
packed in master containers). These two
relaxations will enable the pear industry
to market individual consumer packages
similar to those successfully marketed
by the California nectarine, peach and
plumn industries. Consumer packages for
those fruits are small mesh and plastic
bags (usually packed in master
containers) and four to 14-pound hard-
sided, family-sized boxes. Such
packages have become popular in
certain retail markets and have been
sought by food service outlets,
particularly hotels and restaurants, and
in some European countries. The
committee believes that the use of
different sized packages will help meet
the needs of the marketplace. The
committee authorized for the 1989
season, with the Department's approval,
the test marketing of consumer-sized
packages. This action authorizes such
shipments on a permanent basis to
provide handlers additional marketing
opportunities.
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These changes in container and
container-marking requirements are
implemented by revising the following
provisions in § 917.461, Pear Regulation

12.

Paragraph (a)(2) of § 917.461 provides
a minimum size requirement of size 165
for all pears. In paragraph (a)(2), the
words “, including consumer packages
in master containers and consumer
packages not in master containers,"” is
inserted after the word “container.” This
requires that pears packed in consumer
packages meet the same minimum size
requirements currently in effect for
pears packed in boxes or containers.
Such boxes or containers include: 44-
pound standard pear boxes, 36, 22 and
18-pound volume-filled containers, 22-
pound volume-filled L.A. lugs, and bulk
bins containing 300 pounds or more of
pears.

Paragraph (a)(3) of § 917.461 specifies
marking requirements for containers of
pears. In paragraph (a)(3), the words *,
other than consumer packages in master
containers and consumer packages not
in master containers,” are inserted
following the words “Any box or
container” to exempt consumer
packages from the marking requirements
of paragraph (a)(3). New marking
requirements for consumer packages are
specified in new paragraphs (a)(7) and
(a)(8), discussed later in this document.

Paragraph (a)(4) of § 917.461 specifies
pack requirements for containers of
pears, In paragraph (a)(4), the words *,
other than consumer packages in master
containers and consumer packages not
in master containers,” are inserted
following the words “closed
containers,.” This change exempts
consumer packages from the
requirements of standard pack as found
in the U.S, Standards for Summer and
Fall Pears (7 CFR 51.1260 to 51.1280).
Standard pack requirements specify that
pears shall be of similar size and
number, and shall be tightly packed and
arranged lengthwise in well filled
containers. However, the consumer
packages contemplated by the
committee include plastic and net mesh
bags. It is impractical to apply to bag
containers the standard pack
requirements on tightness of pack and
arrangement of the fruit. Therefore, the
committee recommended that all
consumer packages, whether bags or
small boxes, be exempt from the
requirements of standard pack.

The requirements of paragraph (a)(6)

§ 917.461 are intended to apply only to
volume-filled boxes or containers of
pears not packed in rows and not wrap
packed. For clarification, this action
revises the wording at the beginning of
existing paragraph (a)(6) by inserting the

words “volume-filled" before the words
“box or container” and removing the
words "in volume-filled cartons” later in
the first sentence to remove the
reference to boxes or containers packed
inside such cartons. Also, for
consistency and clarity, the words
“carton” and “cartons” appearing in (i),
(iii), (iv), and in the proviso, is replaced
with the words **box or container’ or
“boxes or containers" as appropriate.
Additionally in paragraph {a)(6), the
words “, other than consumer packages
in master containers and consumer
packages not in master containers," are
inserted following the words “* * * not
wrap packed).” This action exempts
consumer packages from the volume-fill
requirements specified in paragraph
(a)(6) (listed below) because it is
impractical to pack consumer bags to

the same standards as hard-sided boxes.

The committee expects that smaller,
hard-sided consumer boxes, authorized
under this final rule, will be shipped to
specialty markets which usually require
fruit to be packed in rows and wrap
packed. Fruit so packed is currently
exempt from the requirements of
paragraph (a)(6) and the committee
recommended that smaller consumer
packages also be exempt.

Thus, under this final rule, paragraph
(a)(6) is revised to read as follows:

Any volume-filled box or container of
Bartlett or Max-Red (Max-Red Barlett, Red
Bartlett) varieties of pears (not packed in
rows and not wrap packed), other than
consumer packages in master containers and
consumer packages not in master containers,
unless (i) such boxes or containers are well
filled with pears fairly uniform in size; (ii)
such pears are packed fairly tight; (iii) there is
an approved top pad in each box or container
that will cover the fruit with no more than %
inch between the pad and any side or end of
the box or container; and (iv) the top of the box
or container shall be securely tastened to the
bottom: Provided, That 10 percent of the
boxes or containers in any lot may fail to
meet the requirements of this paragraph.

This final rule also adds provisions
defining consumer packages and
specifying marking requirements for
master containers of consumer packages
and individual consumer packages. The
committee indicated that a new
definition is necessary to differentiate
consumer packages from other packages
or containers currently authorized.
Therefore, a new paragraph (b)(6) is
added to § 917.461, Pear Regulation 12,
defining consumer packages to mean
packages or boxes holding 15 pounds or
less net weight of pears. According to
the committee, such consumer pac