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DEPARTMENT OF AGRICULTURE

Animal and Plant Health inspection 
Service

7 CFR Part 301[Docket No. 90-072]
Mediterranean Fruit Fly

a g e n c y : Animal and Plant Health Inspection Service, USDA.
ACTION: Interim rule and request for comments.
SUMMARY: We are amending the Mediterranean fruit fly regulations by quarantining a portion of Dade County in Florida because of the Mediterranean fruit fly and restricting the interstate movement of regulated articles from the quarantined area. This action is necessary on an emergency basis to prevent spread of the Mediterranean fruit fly into noninfested areas of the United States.
OATES: Interim rule effective May 25, 1990. Consideration will be given only to comments received on or before July 31, 1990.
ADDRESSES: To help ensure that your comments are considered, send an original and three copies to Chief, Regulatory Analysis and Development, PPD, APHIS, USDA, room 866, Federal Building, 6505 Belcrest Road,Hyattsville, MD 20782. Please state that your comments refer to Docket Number 90-072. Comments received may be inspected at Room 1141 of the South Building, 14th and Independence Avenue SW., Washington, DC, between 8 a.m. and 4:30 p.m., Monday through Friday, except holidays.
FOR FURTHER INFORMATION CONTACT: Milton C. Holmes, Senior Operations Officer, Domestic and Emergency Operations, PPQ, APHIS, USDA, room 642, Federal Building, 6505 Belcrest

Road, Hyattsville, MD 20782, (301) 436- 8247.
SUPPLEMENTARY INFORMATION: BackgroundThe Mediterranean fruit fly, Ceratitis 
capitata (Wiedemann), is one of the world’s most destructive pests of numerous fruits and vegetables, especially citrus fruits. The Mediterranean fruit fly (Medfly) can cause serious economic losses. Heavy infestations can cause complete loss of crops, and losses of 25 to 50 percent are not uncommon. The short life cycle of this pest permits the rapid development of serious outbreaks.The Mediterranean fruit fly regulations (7 CFR 301.78 et seq.\ referred to below as the regulations) impose restrictions on the interstate movement of regulated articles from quarantined areas in order to prevent the spread of the Mediterranean fruit fly into noninfested areas.Recent trapping surveys by inspectors of Florida State and county agencies and by inspectors of the Animal and Plant Health Inspection Service (APHIS) reveal that a portion of Dade County, Florida, is infested with the Mediterranean fruit fly. Specifically, as of May 14,1990, a total of 19 adult flies have been found within a 15 square mile area of Dade County. Officials of USDA and State agencies of Florida have begun an intensive Medfly eradication program in the infested area. The Mediterranean fruit fly is not known to occur anywhere else in the continental United States, except California.Infested areas in California are quarantined under the regulations.The regulations in § 301.78-3 provide that the Administrator of the Animal and Plant Health Inspection Service shall list as a quarantined area each State, or each portion of a State, in which the Mediterranean fruit fly has been found by an inspector, in which the Administrator has reason to believe the Mediterranean fruit fly is present, or that the Administrator considers necessary to regulate because of its inseparability for quarantine enforcement purposes from localities in which the Mediterranean fruit fly has been found.The regulations also provide that less than an entire State will be designated as a quarantined area only if the Administrator determines that (1) the

State has adopted and is enforcing restrictions on the intrastate movement of the regulated articles that are equivalent to those imposed by our regulations with respect to the interstate movement of these articles; and (2) quarantining less than the entire State will prevent the interstate spread of the Mediterranean fruit fly. These determinations would indicate that infestations are confined to the quarantined areas and eliminate the need for designating an entire State as a quarantined area.In accordance with these criteria, we are amending § 301.78-3(c) of the regulations by designating a portion of Dade County, Florida, as a quarantined area. A  description of the quarantined area is set forth in full in the rule portion of this document.There does not appear to be any reason to designate any other quarantined areas in Florida. Florida has adopted and is enforcing regulations imposing restrictions on the intrastate movement of the regulated articles that are equivalent to those imposed on the interstate movement of regulated articles under this subpart.Emergency ActionJames W. Glosser, Administrator of the Animal and Plant Health Inspection Service, has determined that an emergency situation exists, which warrants publication of this interim rule without prior opportunity for public comment. Immediate action is necessary to prevent the Mediterranean fruit fly from spreading to noninfested areas of the United States.Since prior notice and other public procedures with respect to this interim rule are impracticable and contrary to the public interest under these conditions, there is good cause under 5 U.S.C. 553 to make it effective upon signature. We will consider comments received within 60 days of publication of this interim rule in the Federal Register. After the comment period closes, we will publish another document in the Federal Register, including a discussion of any comments we receive and any amendments we are making to the rule as a result of the comments.Executive Order 12291 and Regulatory Flexibility ActWe are issuing this rule in conformance with Executive Order
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12291, and we have determined that it is not a “major rule.” Based on information compiled by the Department, we have determined that this rule will have an effect on the economy of less than $100 million; will not cause a major increase in costs or prices for consumers, individual industries, Federal, State, or local government agencies, or geographic regions; and will not cause a significant adverse effect on competition, employment, investment, productivity, innovation, or on the ability of United States-based enterprises to compete with foreign- based enterprises in domestic or export markets.For this action, the Office of Management and Budget has waived the review process required by Executive Order 12291.This regulation affects the interstate movement of regulated articles from a portion of Dade County, Florida. Within the regulated area there are approximately 196 entities that would be affected, including fruit stands at Miami International Airport, 48 fruit/produce markets, 40 mobile fruit vendors, 90 nurseries, 1 farmers wholesale market,19 lawn maintenance companies, and 2 garbage transfer stations. Those entities affected represent less than one percent of the total of similar enterprises operating in the State of Florida. Most of these small entities handle regulated articles primarily for local intrastate movement, not interstate movement, and the distribution of these articles would not be affected by this regulation. Many of these entities also handle other items in addition to the regulated articles so that the effect, if any, of this regulation on these entities would be minimal. Further, the conditions in the Mediterranean fruit fly regulations and treatments in the Plant Protection and Quarantine Treatment Manual incorporated by reference in the regulations, allow interstate movement of most articles without significant added costs.Under these circumstances, the Administrator of the Animal and Plant Health Inspection Service has determined that this action will not have a significant economic impact on a substantial number of small entities.Paperwork Reduction ActThe regulations in this subpart contain no new information collection or recordkeeping requirements under the Paperwork Reduction Act of 1980 {44 U.S.C. 3501 etseq .).Executive Order 12372This program/activity is listed in the Catalog of Federal Domestic Assistance

under No. 10.025 and is subject to Executive Order 12372, which requires intergovernmental consultation with State and local officials. (See 7 CFR part 3015, subpart V).List of Subjects in 7 CFR Part 301Agricultural commodities, Plant diseases, Plant pests, Plants (Agriculture), Quarantine,Transportation, Mediterranean fruit fly, Incorporation by reference.
PART 301— DOMESTIC QUARANTINE 
NOTICESAccordingly, 7 CFR part 301 is amended to read as follows;1. The authority citation for part 301 continues to read as follows:

Authority: 7 U .S .C . 150bb, 150dd, 150ee, 
150ff; 161,102, and 164-167; 7 C F R  2117,2.51, 
and 371.2(c).2. In § 301.78-3, paragraph (c) is amended by adding to the quarantined areas, Dade County, Florida, to read as follows:
§ 301.78-3 Quarantined areas.★  * * * *(c) * * *
Florida 
Dade County

The portion o f the county bounded by a 
line drawn as follows: Beginning at the point 
of the intersection of Northeast 79th Street 
and North Miami Avenue; then southerly 
along this avenue to its intersection with 
Northeast 20th Street; then westerly along 
Northwest 20th Street to its intersection with 
Northwest 7th Avenue; then southerly along 
this avenue to its intersection' with Southwest 
8th Avenue; then southerly along this avenue 
to its intersection with Flagler Street; then 
westerly along this street to. its intersection 
with Southwest 17th Avenue; then southerly 
along this avenue to its intersection with 
Southwest 8th Street; then westerly along this 
street to its intersection with Southwest 27th 
Avenue; then southerly along this avenue to 
its intersection with Southwest 22nd Street; 
then westerly along this street until it 
becomes Miracle Mile; then westerly along 
Miracle Mile until it becomes Coral W ay; 
then westerly along Coral W ay to its 
intersection with Red Road; then northerly 
along this road to its intersection with 
Southwest 10th Street; then westerly along 
this street to its intersection with Palmetto 
Expressway (State Road #826); then 
northerly along this expressway to its 
intersection with W est Flagler Street; then 
westerly along this street to its intersection 
with Northwest 87th Avenue; then northerly 
along this avenue to its intersection with 
Northwest 25th Street; then westerly along 
this street to its intersection with 97th 
Avenue; then northerly along this avenue and 
an imaginary line with Northwest 97th 
Avenue to its intersection with' Graham Dairy 
Road; then easterly along this road to its 
intersection with the Palmetto Expressway

(State Road #826); then northerly and 
easterly along this expressway to its 
intersection with Northwest 32nd Avenue; 
then southerly along this avenue to its 
intersection with Northwest 151st Street; then 
easterly along this street to its intersection 
with Northwest 27th Avenue; then southerly 
along this avenue to its intersection with 
Northwest 135th Street; then easterly along 
this street to its intersection with Northwest 
17th Avenue; then southerly along this 
avenue to its intersection with Northwest 
103rd Street; then easterly along this street to 
its intersection with Northwest 7th Avenue; 
then southerly along this avenue to its 
intersection with Northwest 95th Street; then 
easterly along this street to its intersection 
with North Miami Avenue; then southerly 
along this avenue to the point of beginning.

Done in Washington, D C ., this 25th day of 
M ay 1990.
James W . Glosser,
Adm inistrator, Anim al and Plant Health 
Inspection Service.
[FR Doc. 90-12701 Filed 5-31-90; 8:45 am) 
BILUNG CODE 3410-34-M

7 CFR Part 301

[Docket No. 90-031]

Mediterranean Fruit Fly; Addition to 
the Quarantined Areas

AGENCY: Animal and Plant Health Inspection Service, USDA.
ACTION: Interim rule.
s u m m a r y : We are amending the Mediterranean fruit fly regulations by expanding the quarantined area comprised of portions of Los Angeles County, Orange County and San Bernardino County, California and designating an additional portion of San Bernardino County as a quarantined area. This action is necessary on an emergency basis to prevent the spread of the Mediterranean fruit fly into noninfested areas of the United States.
DATES: Interim rule effective May 25, 1990. Consideration will be given only to comments received on or before July 31. 1990.
ADDRESSES: To help ensure that your comments are considered, send an original and three copies to Chief, Regulatory Analysis and Development, PPD, APHIS, USDA, room 866, Federal Building, 6505 Belcrest Road,Hyattsville, MD 20782. Please state that your comments refer to Docket Number 90-081. Comments received may be inspected at USDA, Room 1141, South Building, 14th and Independence Avenue SW., Washington, DC, between 8 a.m. and 4:30 p.m., Monday through Friday, except holidays.
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FOR FURTHER INFORMATION CONTACT: Milton C.. Holmes, Senior Operations Officer, Domestic and Emergency Operations, PPQ, APHIS, USDA, room 642, Federal Building, 6505 Belcrest Road, Hyattsvifle, MD 20782, (301) 436- 8247.
SUPPLEMENTARY INFORMATION: BackgroundThe Mediterranean fruit fly, Ceratitis 
capitata (Wiedemann), is one of the world’s most destructive pests of numerous fruits and vegetables, especially citrus fruits. The Mediterranean fruit fly (Medfly) can cause serious economic losses. Heavy infestations can cause complete loss of crops, and losses of 25 to 50 percent are not uncommon. The short life cycle of this pest permits the rapid development of serious outbreaks.We established the Mediterranean fruit fly regulations and quarantined an area in Los Angeles County, California (7 CFR 301.78 et seq.; referred to below as the regulations), in a document effective August 23,1989, and published in the Federal Register on August 29,1989 (54 FR 35629-35635, Docket Number 89-146). Circumstances have compelled us to make a series of amendments to these regulations, in the form of interim rules, in an effort to prevent the further spread of the Mediterranean fruit fly. These amendments were made effective on September 14, October 11, November 17, December 7,1989, January 3, January 25, February 16, March 9, and May 9,1990 (54 FR 38643-38645, Docket Number 89-169; 54 FR 42476-42480, Docket Number 89-182; 54 FR 48571-48572, Docket Number 89-202; 54 FR 51189- 51191, Docket Number 89-206; 55 FR 712-715, Docket Number 89-212; 55 FR 3037-3039, Docket Number 89-227; 55 FR 6353-6355, Docket Number 90-014; 55 FR 9719-9721, Docket Number «>-031; 55 FR 19241-19243, Docket Number 90-050).These areas remain infested with Mediterranean fruit fly. The regulations impose restrictions on the interstate movement of regulated articles from quarantined areas in order to prevent the spread of the Mediterranean fruit fly into noninfested areas.Recent trapping surveys by inspectors of California State and county agencies and by inspectors of the Animal and Plant Health Inspection Service reveal that additional infestations of Medfly have been discovered in Los Angeles County in areas near Hancock Park, Hollywood, Beverly Hills, and Los Angeles. Infestations of Medfly have also been discovered near Rialto,Devore, and San Bernardino in San Bernardino County, California.

The regulations in § 301.78-3 provide that the Administrator of the Animal and Plant Health Inspection Service shall list as a quarantined area each State, or each portion of a State, in which the Mediterranean fruit fly has been found by an inspector, in which the Administrator has reason to believe die Mediterranean fruit fly is present, or that the Administrator considers necessary to regulate because of its inseparability for quarantine enforcement purposes from localities in which the Mediterranean fruit fly has been found.In accordance with these criteria, we are amending § 301.78-3 of the regulations by expanding the quarantined area comprised of portions of Los Angeles, Orange, and San Bernardino Counties, in California. We are also amending the regulations by designating an additional portion of San Bernardino County to the qiiarantinp.fi areas. A  description of the quarantined areas is set forth in full in the rule portion of this document. The quarantined areas in Riverside County and Santa Clara County, California, are not affected by this rule.There does not appear to be any reason to designate other additional quarantined areas in California. California has adopted and is enforcing regulations imposing restrictions on the intrastate movement of the regulated articles that are equivalent to those imposed on the interstate movement of regulated articles under this subpartEmergency ActionJames W. Glosser, Administrator of the Animal and Rant Health Inspection Service, has determined that an emergency situation exists that warrants publication of this interim rule without prior opportunity for public comment. Because the Mediterranean fruit fly could be spread to noninfested areas of the United States, it is necessary to act immediately to prevent its spread.Since prior notice and other public procedures with respect to this interim rule are impracticable and contrary to the public interest under these conditions, there is good cause under 5 U.S.C. 553 to make it effective upon signature. We will consider comments received within 60 days of publication of this interim rule in the Federal Register. After the comment period closes, we will publish another document in the Federal Register, including a discussion of any comments we receive and any amendments we are making to the rule as a result of the comments.

Executive Order 122S1 and Regulatory Flexibility ActWe are issuing this rule in conformance with Executive Order 12291, and we have determined that it is not a "major rule." Based on information compiled by the Department, we have determined that this rule will have an effect on the economy of less than $100 million; will not cause a major increase in costs or prices for consumers, individual industries, Federal, State, or local government agencies, or geographic regions; and will not cause a significant adverse effect on competition, employment, investment, productivity, innovation, or on the ability of United States-based enterprises to compete with foreign- based enterprises in domestic or export markets.For this action, the Office of Management and Budget has waived the review process required by Executive Order 12291.This regulation affects the interstate movement of regulated articles from portions of Los Angeles, Orange, and San Bernardino Counties in California. Approximately 309 entities within the newly regulated areas will be affected by this rule. All would be considered small entities. They include 99 fruity produce markets, 69 commercial growers, 6 farmers markets, 32 nurseries, 100 street vendors and 3 swapmeets. These entities comprise less than 1 percent of the total of similar enterprises operating in the State of California. Most of these small entities sell regulated articles primarily for local intrastate movement, not interstate movement, and the sale of these articles would not be affected by this regulation. Many of these entities sell other items in addition to the regulated articles so that the effect, if any, 6f this regulation on these entities appears to be minimal. Further, the conditions in the Mediterranean fruit fly regulations and treatments in foe Plant Protection and Quarantine Treatment Manual, incorporated by reference in the regulations, allow interstate movement of most articles without significant added costs.Under these circumstances, foe Administrator of the Animal and Plant Health Inspection Service has determined that this action will not have a significant economic impact on a substantial number of small entities.Paperwork Redaction ActThe regulations in this subpart contain no new information collection or recordkeeping requirements under the
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Paperwork Reduction Act of 1980 (44 U .S.C. 3501 et seq.).Executive Order 12372This program/activity is listed in the Catalog of Federal Domestic Assistance under No. 10.025 and is subject to Executive Order 12372, which requires intergovernmental consultation with State and local officials. (See 7 CFR part 3015, subpart V).List of Subjects in 7 CFR Part 301Agricultural commodities, Plant diseases, Plant pests, Plants (Agriculture), Quarantine, Transportation, Mediterranean fruit fly, Incorporation by reference.Accordingly, 7 CFR part 301 is amended to read as follows:
PART 301— DOMESTIC QUARANTINE 
NOTICES1. The authority citation for 7 CFR part 301 continues to read as follows:

Authority: 7 U .S .C . 150bb, 150dd, 150ee, 
150ff; 101,162, and 164-167; 7 CFR  2.17, 2.51, 
and 371.2(c).2. In § 301.70-3 paragraph (c), the entry for California is revised to read as follows:
§ 301.78-3 Quarantined areas. 
* * * * *(c) * * *
California

Los Angeles, Orange, and San Bernardino 
Counties

That portion of the counties in the 
Hollywood, Beverly Hills and Los Angeles 
areas bounded by a line drawn as follows: 
Beginning at the intersection of State 
Highway 60 and Towne Avenue, then 
westerly along this highway to its 
intersection with the Los Angeles-San  
Bernardino County line, then southerly and 
westerly along this county line to its 
intersection with the Los Angeles-Orange 
County line, then westerly along this county 
line to its intersection with State Highway 57, 
then southerly along this highway to its 
intersection with Bristol Streets, then 
southerly along this street to its intersection 
with Segerstrom Avenue, then westerly along 
this avenue to its intersection with Slater 
Street, then westerly along this street to its 
intersection with Springdale Street, then 
northerly along this street to its intersection 
with Edinger Avenue, then westerly along 
this avenue to its intersection with Bolsa 
Chico Road, then northerly along this road to 
its intersection with Interstate Highway 405, 
then northwesterly and westerly along this 
highway to its intersection with Interstate 
Highway 605, then northerly along this 
highway to its intersection with Carson 
Street, then westerly along this street to its 
intersection with Lakewood Boulevard, then 
northerly along this boulevard to its 
intersection with Del Am o Boulevard, then

westerly along this boulevard to its 
intersection with Downey Avenue, then 
northerly along this avenue to its intersection 
with Artesia Boulevard, then westerly along 
this boulevard to its intersection with State 
Highway 91, then westerly along this 
highway to its intersection with Wilmington 
Avenue, then southerly along this avenue to 
its intersection with University Drive; then 
westerly along this drive to its intersection 
with Avalon Boulevard; then southerly along 
this boulevard to its intersection with 192nd 
Street; then westerly along this street to its 
intersection with M ain Street; then 
southwesterly along this street to its 
intersection with Interstate Highway 405; 
then northwesterly along this highway to its 
intersection with Prairie Avenue; then 
northerly along this avenue to its intersection 
with Florence Avenue; then easterly along 
this avenue to its intersection with Vermont 
Avenue; then northerly along this avenue to 
its intersection with Slauson Avenue; then 
easterly along this avenue to its intersection 
with Central Avenue; then northerly along 
this avenue to its intersection with 41st 
Street; then easterly along this street to its 
intersection with 38th Street; then easterly 
along this street to its intersection with 37th 
Street; then easterly along this street to its 
intersection with Soto Street; then 
northeasterly along this street to its 
intersection with Whittier Boulevard; then 
westerly along this boulevard to its 
intersection with 6th Street; then 
northwesterly along this street to its 
intersection with Broadway; then 
southwesterly along Broadway to its 
intersection with Interstate Highw ay 10; then 
westerly along this highway to its 
intersection with Interstate Highw ay 110; 
then southerly along this highway to its 
intersection with Vernon Avenue; then 
westerly along this avenue to its intersection 
with Crenshaw Boulevard; then 
northwesterly along this boulevard to its 
intersection with Stocker Street; then 
southwesterly along this street to its 
intersection with La Cienega Boulevard; then 
northerly along this boulevard to its 
intersection with Rodeo Road; then westerly 
along this road to its intersection with 
Washington Boulevard and Robertson 
Boulevard; then northwesterly along 
Robertson Boulevard to its intersection with 
Interstate Highway 10; then westerly along 
this highway to its intersection with Motor 
Avenue; then northerly along this avenue to 
its intersection with Pico Boulevard; then 
northeasterly along this boulevard to its 
intersection with Beverly Drive; then 
northerly along this drive to its intersection 
with Wilshire Boulevard; then easterly along 
this boulevard to its intersection with Doheny 
Drive; then northerly along this drive to its 
intersection with Sunset Boulevard; then 
northeasterly and easterly along this 
boulevard to its intersection with Fairfax 
Avenue; then northerly along this avenue to 
its intersection with Hollywood Boulevard; 
then easterly along this boulevard to its 
intersection with Highland Avenue; then 
northerly along this avenue to its intersection 
with U .S . Highway 101; then northwesterly 
along this highway to its intersection with 
Interstate Highway 405; then northerly along

this highway to its intersection with Victory 
Boulevard; then westerly along this 
boulevard to its intersection with Balboa 
Boulevard; then northerly along this 
boulevard to its intersection with Foothill 
Boulevard; then easterly and southerly along 
this boulevard to its intersection with M aclay  
Avenue; then northeasterly along this avenue 
to its intersection with Interstate Highway 
210; then southeasterly along this highway to 
its intersection with Paxton Street; then 
northeasterly along this street to its 
intersection with the Los Angeles city limits; 
then northerly, easterly, and southerly along 
the Los Angeles city limits to its intersection 
with the Glendale city limits; then southerly 
along the Glendale city limits to its 
intersection with the Angeles National Forest 
boundary; then easterly, southerly, and 
easterly along this boundary to its 
intersection with the Pasadena city limits; 
then northerly, easterly, and southerly along 
the Pasadena city limits to its intersection 
with the Angeles National Forest boundary, 
then southerly and easterly along this 
boundary to its intersection with the Sierra 
Madre city limits; then northerly and easterly 
along the Sierra Madre city limits to its 
intersection with the Arcadia city limits; then 
easterly along the Arcadia city limits to its 
intersection with the Monrovia city limits; 
then northerly and easterly along the 
Monrovia city limits to its intersection with 
the Duarte city limits; then easterly and 
southerly along the Duarte city limits to its 
intersection with the Azusa city limits; then 
easterly and southerly along the Azusa city 
limits to its intersection with the Glendora 
city limits; then northerly and easterly along 
the Glendora city limits to its intersection 
with the San Dimas city limits; then easterly 
and southerly along the San Dimas city limits 
to its intersection with the Angeles National 
Forest boundary; then easterly along this 
boundary to its intersection with the La 
Verne city limits; then northerly, easterly, 
and southerly along the La Verne city limits 
to its intersection with the Angeles National 
Forest boundary; then easterly along this 
boundary to its intersection with the San  
Bernardino National Forest boundary; then 
easterly along this boundary to its 
intersection with Rancho Cucamonga city 
limits; then easterly along the city limits to its 
boundary with the San Bernardino National 
Forest boundary; then southerly and easterly 
along the boundary to its intersection with 
Rochester Avenue; then southerly along this 
avenue to its intersection with 8th Street; 
then westerly along this street to its 
intersection with Miliken Avenue; then 
southerly along this avenue to its intersection 
with Interstate Highway 10; then westerly 
along this highway to its intersection with 
Holt Boulevard; then westerly along this 
boulevard to its intersection with Grove 
Avenue; then southerly along this avenue to 
its intersection with Philadelphia Street; then 
westerly along this street to its intersection 
with Towne Avenue; then southerly along 
this avenue to the point of beginning.

Riverside County
That portion of the county near Arnold 

Heights, Glenn Valley, Woodcrest, and
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Riverside areas bounded by a line drawn as 
follows; Beginning at the intersection o f  
Washington Street and Victoria Avenue; then 
easterly along this avenue to its intersection 
with Arlington Avenue; then easterly along 
this avenue to its intersection with Chicago  
Avenue; then northeasterly along this avenue 
to its intersection with Central Avenue; then 
easterly along this avenue to its intersection 
with Interstate Highway 2T5/State Highway 
60; then southeasterly and easterly along 
State Highway 60 to its intersection with 
Perris Boulevard; then southerly along this 
boulevard to its intersection with Placentia 
Avenue; then westerly along this avenue to 
its end; then westerly along an imaginary line 
to M ack Street; then westerly along this 
street to its end; then westerly along an 
imaginary line to its intersection with 
Multiview Drive and Gavalan Road; then 
northerly along this road to its intersection 
with Cajalco Road; then westerly along this 
road to its intersection with El Sobrante 
Road; then northwesterly along this road to 
its intersection with Mockingbird Canyon 
Road; then northwesterly along this road to 
its intersection with Van Buren Boulevard; 
then easterly along this houlevard to its 
intersection with Lovebird Lane; then 
northerly along this lane to its end; then 
northeasterly along an imaginary line to 
Corsica Avenue; then northerly along this 
avenue to its intersection with Washington 
Street; then northerly and northwesterly 
along this street to the point of beginning.

San Bernardino County
The portion o f the county near Devore, 

Rialto, and San Bernardino areas bounded by 
a line drawn as follows: Beginning at the 
intersection of Interstate Highway 15 and 
Sierra Avenue; then northerly along this 
highway to its intersection with San  
Bernardino National Forest; then northerly 
and easterly to its intersection with San  
Bernardino city limits; then easterly and 
southerly along the city limits to its 
intersection with State Highway 33ft then 
southerly along this highway to its 
intersection with Highland Avenue; then 
easterly along this avenue to Us intersection 
with Church Street; then southerly ainng this 
street to its intersection with Pioneer Avenue; 
then westerly along this avenue to its 
intersection with Alabam a Street; then 
southerly along this street to its intersection 
with San Bernardino Avenue; then westerly 
along this avenue to its intersection with 
Tippecanoe Avenue; then southerly along this 
avenue to its intersection with Cooley 
Avenue; then westerly along this avenue to 
its intersection with Cooley Court; then due 
west along an imaginary line to its 
intersection with Santa Ana River; then 
southwesterly along this river to its 
intersection with Colton city limits; then 
northerly and westerly along the city limits to 
its intersection with Rancho Avenue; then 
northerly along this avenue to its intersection 
with State Highway 66; then westerly along 
this highway to its intersection with Meridian 
Avenue; then northerly along this avenue to 
its northernmost intersection with the Rialto 
city limits; then northerly along the city limits 
to its intersection with State Highway 3ft 
then westerly along this highway to its

intersection with Riverside Avenue; then 
northwesterly along this avenue to its 
intersection with Sierra Avenue; then 
northerly along this avenue to the point of 
beginning.

Santa Clara County
That portion of the county in the Mountain 

View  area bounded by a line drawn as 
follows: Beginning at the intersection of State 
Highway 237 and Lawrence Expressway; 
then southerly along this expressway to its 
intersection with Interstate Highway 260; 
then northwesterly along this highway to its 
intersection with Page Mill Road; 
northeasterly along this road to its 
intersection with Oregon Expressway; then 
northeasterly along this expressway to its 
intersection with U .S . Highway 101; then 
northwesterly along this highway to its 
intersection with San Francisquito Creek; 
then northeasterly along this creek to its 
intersection with this San Francisco Bay 
shoreline; then southeasterly along this 
shoreline to its intersection with Guadalupe 
Slough; then southerly along this slough to its 
end; then southerly along an imaginary line 
drawn from the end of Guadalupe Slough to 
the point of beginning. 
* * * * *

Done in Washington, D C ., this 25th day of 
M ay 1990.
James W . Glosser,
Adm inistrator, Anim al and Plant Health 
Inspection Service.
[FR Doc. 90-12702 Filed 5-31-90; 8:45 am] 
BILLING CODE 3410-34-M

RESOLUTION TR U ST CORPORATION 

12 CFR Part 1611 

RIN 3205-AA04

Retention of Thrift Branches Acquired 
by Banks in Emergency Acquisitions

a g e n c y : Resolution Trust Corporation ("RTC”).
a c t i o n : Final rule.
Su m m a r y : The RTC is adopting a rule permitting retention and operation by insured banks of branches of failed or failing thrifts acquired pursuant to the emergency acquisition provisions of section 13(k] of the Federal Deposit Insurance Act. The purpose of the rule is to permit insured banks to retain and operate such branches despite provisions of state law that would limit their ability to do so. This action is being taken because the RTC believes that such state laws present a serious impediment to the emergency acquisitions of troubled thrifts by banks as authorized by section 13(k) and increase the cost of resolution of these thrifts, creating an obstacle to the purposes and objectives of Congress. 
EFFECTIVE d a t e : June 1,1990.

FOR FURTHER INFORMATION CONTACT: Thomas Holzman, Legal Division, (202) 906-6738; Martha L. Coulter, Legal Division, (202) 898-7348; Federal Deposit Insurance Corporation, 550 17th Street NW., Washington, DC 20429
SUPPLEMENTARY INFORMATION: Discussion
A . The Proposed RuleIn August 1989, principally m response to the far-reaching financial crisis resulting from disruptions in the nation's thrift industry, Congress enacted new legislation, the Financial Institutions Reform, Recovery, and Enforcement Act of 1989, Public Law 101-73 (“FIRREA”). President Bush made the “S&L Crisis” a top priority of his new administration, presenting FIRREA to Congress on February 22,1989, a month after his inauguration. As Congress recognized,

[t]he need for this legislation [was] clear. 
The Administration and the Congress must 
restore public confidence in the savings and 
loan industry * * * H .R . Rep. No. 54(1), 101st 
Cong., 1st Sess. 307 (1989), reprinted in  1989 
IL S . Code Cong. & Admin. New s 103; see also 
S. Rep. No. 19,101st Cong., 1st Sess. 3 (1989) 
(noting “ urgent need to staunch massive 
losses in the thrift industry").In enacting FIRREA, Congress acted decisively to resolve the crisis in the thrift industry by contributing funds to close insolvent institutions and to recapitalize the thrift deposit insurance fund, and by modifying the regulatory framework within which the industry operates. See H.R. Conf. Rep. No. 222, 101st Cong^ 1st Sess. 393, reprinted in 1989 U.S. Code Cong. & Admin. News 432 (No. 6 September) ("Conference Report”). FIRREA established the Resolution Trust Corporation (“RTC"), charged with resolving the cases of thrifts closed between January 1989 and August 1992 as expeditiously and cost- effectively as possible. Although the United States was under no legal or contractual obligation to do so, FIRREA provided tens of billions of dollars of public support for the thrift industry, requiring Treasury contributions in a variety of forms to assist in closing insolvent thrifts and recap ita lizin g  the thrift insurance fund. The total cost to the public of the financial support FIRREA provides to restore the thrift insurance fund’s health and public confidence in the thrift industry was estimated to be $100 billion dollars or more. See, e.g., 135 Cong. Rec. S10182 (daily ed. Aug. 4,1989) (part II)(statement of Sen. Garn) (in terms of taxpayer cost, FIRREA is “without doubt the biggest single bill in the history of this country”).
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Section 217 of FIRREA adds to the Federal Deposit Insurance Act ("FDI Act”) a new section 13(k) pertaining to emergency acquisitions of failed or failing savings associations. Section 13(k)(l)(A)(i) of the FDI Act, as added by FIRREA, provides that:
Notwithstanding any provision of State 

law, upon determining that severe financial 
conditions threaten the stability of a 
significant number of savings associations, or 
of savings associations possessing significant 
financial resources, the [RTC], in its 
discretion and if it determines such 
authorization would lessen the risk to the 
[RTC], may authorize—

(I) A  savings association that is eligible for 
assistance pursuant to subsection (c) to 
merge or consolidate with, or to transfer its 
assets and liabilities to, any other savings 
association or any insured bank,

(II) any other savings association to 
acquire control of such savings association, 
or

(III) any company to acquire control of 
such savings association or to acquire the 
assets or assume the liabilities thereof.

The [RTC] may not authorize any 
transaction under this subsection unless the 
[RTC] determines that the authorization will 
not present a substantial risk to the safety or 
soundness o f the savings association to be 
acquired or any acquiring entity.Section 13(k)(l)(A)(ii) provides that “ [mjergers, consolidations, transfers, and acquisitions under this subsection shall be on such terms as the [RTC] shall provide."Section 13(k)(4)(A), which pertains to branching, provides that:

If a merger, consolidation, transfer, or 
acquisition under this subsection involves a 
savings association * * * and a bank or bank 
holding company, a savings association may 
retain and operate any existing branch or 
branches or any other existing facilities. If 
the savings association continues to exist as 
a separate entity, it may establish and 
operate new branches to the same extent as 
any savings association that is not affiliated 
with a bank holding company and the home 
office of which is located in the same State.On April 11,1990 (55 FR 13543, as corrected at 55 FR 17715, April 26,1990), the RTC published for comment a proposal to permit insured banks that acquire branches of failed or failing savings associations pursuant to section 13(k) to retain and operate such branches as branches of the bank.Under the proposal, banks acquiring thrift branches pursuant to section 13(k) would be permitted to retain and operate such branches despite provisions of state bank branching law that would limit their ability to do so.As stated in the proposal, the RTC believes that the branching provisions of subparagraph (4)(A) of section 13(k) expressly allow banks to retain and operate as bank branches the thrift

branches they acquire pursuant to section 13(k). The proposal indicated the RTC’s belief that even if these branching provisions did not expressly address the matter of bank retention of acquired thrift branches, the power section 13(k) grants to the RTC to authorize emergency transactions “ [n]otwithstanding and provision of State law", together with the RTC’s rulemaking authority, is broad enough to permit the RTC to fill such silence in the manner proposed.As the proposal indicated, geographic limitations on bank branching can seriously impair the ability of the RTC to use the emergency provisions of section 13(k) to facilitate the sale of troubled thrifts. Because states that limit bank branching generally do not have comparable laws restricting branching by thrifts, the ability to acquire existing thrift branches can provide a means of branching for which banks would often be willing to pay a substantial premium, provided they are permitted to retain and operate the branches as branches of the bank. Absent this opportunity, banks and bank holding companies are unlikely to bid for troubled thrifts or will bid substantially less because of the cost of chartering and operating the branches as separate banks.The RTC included in its proposal a new regulation that would permit retention and operation by insured banks of thrift branches acquired pursuant to section 13(k). The RTC solicited comment on the proposed regulation for a 30-day period, which ended May 11,1990. However, the RTC considered all comments received through May 21,1990.
B. Summary o f CommentsThe RTC received 37 letters in response to its request for comments on the proposed rule. These letters expressed the views of state banking regulators, bankers’ and trade associations, individual banks, and the Office of the Comptroller of the Currency. Although the letters almost unanimously opposed the proposed regulation and called for its withdrawal,1 only approximately ten of

1 Two of the twelve letters submitted by state banking regulators indicated that the proposed rule would not conflict with bank branching law in their states, since the proposed branch retention is already permitted under state law. This is probably the case in many other states as well, since a number of states permit either statewide or extensive bank branching.

the letters raised specific, significant issues.2 The RTC has carefully considered all the comments in determining what action to take on its proposal.The comment letters opposed the proposal on three principal grounds: (1) The proposed rule would undermine the dual banking system and the right of states to determine their own bank branching policies; (2) FIRREA does not permit the override of state bank branching law and does not grant the RTC the authority to do so; and (3) the proposed rule violates the procedural requirements of the Regulatory Flexibility Act, 5 U.S.C. 601-612, by failing to address the rule’s impact on small entities.In addition, the comment letters raised several concerns regarding the applicability of the proposed rule, including the question of whether it would be applied to permit interstate branching, whether the RTC should favor sales of branches on an individual or multiple-branch basis, and whether the rule might be just one step leading to increasing future preemptions of other types of state law. Finally, the RTC’s proposal was challenged on the ground that it ignores long-term harms in favor of short-term gains.Each of these issues is addressed below.
C. Discussion o f Comments1. Dual Banking SystemWith regard to the dual banking system issue, the RTC recognizes that the emergency acquisition provisions of section 13(k) address a sensitive area in which federal interests may be in direct conflict with state interests. However, the RTC believes that, through FIRREA, Congress has already made the policy determination that in the limited area of emergency thrift acquisitions federal interests outweigh those of the states. As discussed below, this is not the first time Congress has made such a determination with respect to emergency transactions.2. Statutory Basis for the RegulationThe second major area addressed by the comment letters is the authority of the RTC to promulgate a regulation that permits the overrride of state branching law. The letters addressed several aspects of this issue. First, it is asserted that the branching provisions of section 13(k) do not expressly authorize the

2 A  number of the letters were virtually identical or quite similar, and appeared to have been derived from a common source. These letters for the most part did not raise specific issues.



22325Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulationsoverride of state bank branching restrictions. Second, certain statements made by members of Congress during consideration of the Conference Report are quoted from the Congressional Record as evidence that Congress did not intend that state bank branching laws be overridden in connection with section 13(k) emergency transactions. Third, several commentors argued that the proposed RTC rule is contrary to 12 U.S.C. 36(c) (the “McFadden Act”), which permits national banks to branch to the same extent that state banks located in the same state are permitted to branch under applicable state law. These commentors asserted that because section 13(k) does not override the McFadden Act, the RTC does not have the authority to permit national banks to retain branches not authorized under state law. Fourth, some comment letters take issue with the RTC’s position that if section 13(k) does not address the mattqr of retention of thrift branches acquired by banks the RTC is authorized to “fill the silence” by regulation. The letters argue that the RTC does not have that authority.The RTC has carefully considered the comments in this area, but does not find them persuasive. The reasons for this conclusion are discussed below.In its proposal, the RTC stated the basis for its view that the branching provisions of section 13(k) expressly grant to banks that acquire branches of failed or failing thrifts in an emergency transaction the authority to retain and operate such branches as branches of the bank. It is the view of the RTC that under the proper reading of the first sentence of subparagraph (4)(A) of section 13(k), the term “savings association” in the second clause, like the term "savings association” in the first clause, refers to the savings association as it exists prior to consummation of the emergency transaction. Accordingly, it is the RTC’s view that the second clause includes savings associations that subsequently cease to exist upon consummation of the transaction, as well as those that continue to exist after the transaction. If the second clause is not read in this way, the terms “merger” and “consolidation” are effectively read out of the statute, since the result of merging or consolidating a failed or failing savings association and a bank is most likely a bank. In addition, reading the second clause to refer only to savings associations that continue to exist after the transaction would apparently render the clause unnecessary; a savings association that continues to exist after the transaction presumably would be

permitted to retain and operate existing branches without the need for the authority provided in the clause. Moreover, the branching authority granted in the second sentence of subparagraph (4) (A) expressly applies where the “savings association continues to exist as a separate entity”; the implication, by contrast, is that application of the branching authority granted in the second clause of the first sentence includes savings associations that do not continue to exist as a separate entity.The Conference Report on FIRREA provides no guidance as to how the first sentence of subparagraph (4)(A) should be read. With respect to branching, it states only that “ [a] thrift subsidiary of a bank or bank holding company may branch in the same manner as a savings association (not affiliated with a bank holding company) that has its home office in the same state as the home office of such thrift subsidiary.” Conference Report, supra, at 398. This statement can only be read as applying to those situations in which, following an emergency acquisition, a thrift continues to exist as a separate entity. Thus, the Conference Report is silent on the matter of retention of branches where a thrift does not survive as a separate subsidiary. (It cannot be assumed that this silence implies that Congress intended not to provide for the retention of thrift branches by surviving banks, since it is at least as likely that if Congress had meant that result it would have included an express statement to that effect.)The RTC’s proposal also discusses an alternative reading of the second clause of the first sentence of subparagraph(4) (A). Under this reading, the term “savings association” applies to the institution resulting from an emergency transaction only where that institution is a savings association. If the first sentence is so read, section 13(k) remains silent on the matter of retention and operation of the branches of acquired thrifts where the surviving entity is a bank. This reading does not resolve the problems identified above that are resolved by reading “savings associations” in the second clause more broadly, but it is consistent with the Conference Report’s silence on the subject of bank retention of acquired thrift branches. Under either this reading or the reading discussed above, espoused by the RTC, section 13(k) authorizes the preemption of state bank branching restrictions.Those comment letters that directly address the branching provisions of subparagraph (4)(A) assert that the

branch retention rights provided for in the first sentence of the subparagraph apply only to savings associations that continue to exist as separate entities. These comments thus view the term “savings association” the second time it appears in subparagraph (4)(A) as being used in the same sense in which it is used the third time, rather than the first time. Accordingly, these letters implicitly take the position that section 13(k) is silent on the matter of retention of thrift branches by a surviving bank. However, rather than agreeing that the RTC has the authority to “fill the silence” by adopting the proposed rule, they argue from the negative implication of the silence that the RTC does not have the authority to permit branch retention contrary to state bank branching law. This argument is addressed below.A  number of comment letters assert that not only does section 13(k) not provide for the override of state bank branching law, but the legislative history of FIRREA indicates that Congress did not intend to permit such an override. In support of this position, the letters quote from the Congressional Record an exchange between Senators Wirth and Riegle during Senate consideration of the Conference bill (135 Cong. Rec. S10200, daily ed. Aug. 4,1989), and a statement by Congressman Leach during House Consideration of that bill (135 Cong. Rec. H4980, daily ed. Aug. 3,1989). Senators Wirth and Riegle stated as follows:
Mr. Wirth: Mr. President, I seek recognition 

to inquire about certain provisions contained 
in the savings and loan conference report 
now before the Senate. I would like to ask the 
distinguished chairman of the Banking 
Committee, Senator Riegle, to clarify 
provisions in the legislation concerning the 
conversion of thrift charters to bank charters.

Is it correct that the provisions of this act 
that permit thrifts to be converted to banks 
are not intended to allow banks resulting 
from such conversions to establish, retain, 
maintain, or operate branches that do not . 
comply with the laws relative to the 
establishment and operation of bank 
branches or offices in the respective States 
where such banks are located?

Mr. Riegle: The Senator’s statement is 
correct.Congressman Leach stated that:

A s  for specific provisions of the conference 
report, the record should be clear on the 
following items:

First, that provisions of this act that permit 
thrifts to be converted to thrifts (sic) are not 
intended to allow banks resulting from such 
conversions to establish, retain, maintain, or 
operate branches that do not comply with the 
laws relative to establishment and operation 
of bank branches or offices in the respective 
states where such banks are operated. In
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other words, the Douglas or McFadden Acts  
are not intended to be circumvented or 
modified by this statute.Although the comment letters quoting these statements provide them to support the view that Congress did not intend that section 13(k) transactions be permitted to overrided state bank branching law, the statements appear, for two reasons, to be limited to nonemergency transactions. First, both of the statements explicitly refer to those “certain provisions” or “specific provisions" of the Conference Report that address charter conversions. The Conference Report deals with charter conversions in a discrete section, captioned “Conversions from Membership in One Insurance Fund to Another”, set out at page 394 of the Report. The emergency acquisition provisions of section 13(k), however, are addressed several pages later at page 398, under the caption “FDIC’s Assistance and Default Prevention Authority".The RTC is aware that section 13(k) transactions are one of several types of charter conversions. However, they constitute a very specialized, narrow category of such conversions, even within the conversion category of institutions in default or in danger of default. It is clear from the statements quoted that the subject addressed by those statements is charter conversions in general, dealt with in section 208 of FIRREA, and not the very narrow subject of section 13(k) transactions, covered by FIRREA section 217. The Conference Report discussion of the FIRREA charter conversion provisions does not mention emergency acquisitions, nor does the Conference Report discussion of the latter refer to the former. In short, the Conference Report treats the two as separate matters. There is no indication in the statements quoted above that the persons making those statements intended a different approach.Second, the Senate Report accompanying S. 774 (the Senate version of FIRREA and the source of section 13(k) as enacted by Congress) makes clear that the scope of the state law override authority in section 13(k) was intended to be very broad. The Report states that “section 13(k) can be used to override all State law (including State constitutions), with one exception: section 13(k) does not override State laws that restrict the activities of a savings association on behalf of any other entity." S. Rep. No. 19,101st Cong., 1st Sess. 320 (1989). The language of the branching provisions of S. 774 is identical to the language of the

branching provisions in section 13(k) as enacted by Congress, as is the language in subparagraphs (1)(A) (i) and (ii) of section 13(k) that provides that the RTC may authorize emergency transactions “ (njotwithstanding any provision of State law" and “on such terms as the [RTCJ shall provide." The section 13(k) provisions of S. 774 are identical to the section 13(k) provisions ultimately enacted by Congress in every respect relevant to the RTC’s proposal, and the Senate Report reflects the Senate Banking Committee's reading of those provisions.3. The McFadden ActSeveral comment letters contended that the RTC proposal is contrary to the McFadden Act, and that because section 13(k) does not override the McFadden Act, it does not permit national banks to retain branches not authorized for state banks under state law.This argument assumes that the McFadden Act is the exclusive source of branching authority for national banks. Yet in at least one prior instance involving emergency transactions, Congress has expressly granted national banks (together with state banks) the authority to retain and operate branches without regard to whether the branches would be permitted by the McFadden Act. This additional grant of branching authority is made by section 13(f) of the FDI Act, added by the Gam-St Germain Act of 1982,12 U .S.C. 1923(f).Section 13(f), which authorizes emergency interstate acquisitions of insured banks in danger of default, provides at subparagraph (4)(B) that banks resulting from application of the section “may retain and operate any existing branch or branches of the institutions merged with or acquired [under section 13(f)], but otherwise shall be subject to the conditions upon which a national bank may establish and operate branches in the State in which such insured institution is located" (emphasis added).Section 13(f) does not specifically refer to the McFadden Act. However, it is clear that the provision quoted grants branching authority applicable to national banks that is in addition to (and contrasted with) the branching authority provided by the McFadden Act.Similarly, section 13(k) grants branching authority applicable to national banks that is in addition to, and not inconsistent with, the McFadden Act. Accordingly, the matter of whether section 13(k) overrides the McFadden Act is irrelevant.The Office of the Comptroller of the Currency (“O C C ”), the agency that

supervises national banks and is responsible for approving branching by such institutions, has taken the position that the McFadden Act is not the exclusive source of branching authority for national banks.3 The O C C ’s position on this matter is entitled to substantial deference.4. The RTC’s Authority to Fill a Statutory SilenceIn addition to contending that the branching provisions of section 13(k) permit retention of existing thrift branches only where the institution resulting from the emergency transaction is a savings association, several commentors further contend that the RTC lacks the statutory authority to adopt a regulation that goes beyond those express branching provisions by permitting retention of the thrift branches by a surviving bank. The latter contention appears to be based on two premises. The first premise is that the RTC does not have the power to adopt a regulation that permits the override of state bank branching law without an express statutory grant of authority to do so. The second premise is that the inclusion of express branch retention authority only for resulting savings associations implies legislative intent to exclude branch retention authority for banks.Both of these premises effectively ignore the language of section (k)(l) that permits the RTC to authorize emergency transactions “[njotwithstanding any provision of State law".4 Even in the absence of this language, however, the premises would be fatally flawed.It is well-settled that an agency need not have rulemaking authority which explicitly allows it to preempt state law in order to achieve that end. Lincoln

8 This position was confirmed by a comment letter submitted to the RTC in this rulemaking proceeding by the Chief Counsel of the OCC.4 One comment letter asserts that this language, which is included in subparagraph (l)(A)(i), applies with respect to that subparagraph only, in that it is limited to the type of transaction authorized [e.g., one thrift acquiring control of another thrift). Congress apparently did not read the ianguage so narrowly, however, as is evidenced by subparagraph (l)(A)(vi), captioned “Continued Applicability of Certain State Restrictions” (emphasis added), which provides that “(n)othing in this subsection overrides or supersedes State laws restricting or limiting the activities of a savings association on behalf of another entity.” If the broad state law override had not been intended to apply beyond subparagraph (l)(A)(i), there would be no need for subparagraph (l)(A)(vi), Moreover, the commentor's assertion suggests that legally the issue of retention of acquired branches is somehow separate from the matter of the type of transaction. Yet subparagraph (l)(A)(i) explicitly describes the covered transactions in such terms as a transfer of assets and liabilities or an acquisition of assets and assumption of liabilities.
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Savings and Loan A s s ’n v. FHLBB, 856 F.2d 1558,1560 (D,C. Cir. 1988), quoting 
C ity Oj New York v. FC C , 108 S.Ct. 1637, 1642 (1988). As the Lincoln court stated:

So long as an agency has statutory 
authority to issue regulations, those 
regulations will preempt inconsistent state 
statutes by the simple operation of the 
Supremacy Clause. N o further inquiry into 
Congress’ specific intent to bestow authority 
to preempt is required. . . . [I]f the 
regulations would otherwise be valid, their 
preemptive effect does not invalidate them 
unless Congress has expressed, either 
explicitly or implicitly, an intent that 
preemption is not within the [agency’s] 
power.
Ibid, (citation and internal quotation omitted) 
(emphasis in original).The RTC has broad rulemaking authority. FIRREA section 501(a), 12 U.S.C. 1441a(b)(12)(A), permits the RTC to issue “such rules [and] regulations . . .  as the Corporation considers necessary or appropriate to carry out this section.” FIRREA section 501(a) also provides the RTC with the power (through section 11(d) of the FDI Act) to issue such regulations “as it determines to be appropriate regarding the conduct of conservatorships or receiverships.” 6 Pursuant to such grants of authority, the RTC may issue any rule which is “reasonably related to the purposes of its enabling legislation.” Mourning v. 
Fam ily Publications Service, Inc., 411 U.S. 356, 369 (1973) (citations omitted). Moreover, as the Mourning case makes clear, the absence of a legislative grant of authority to take a particular action does not undermine the agency’s ability to endow itself with that authority through rulemaking. Id. at 372-73. Thus in Mourning, the Supreme Court concluded that the fact that Congress had explicitly granted the Federal Reserve Board the power to regulate some types of transactions and was silent concerning other types of transactions did not preclude the Board from regulating the latter transactions.In effect, there is a presumption that the agency may use its rulemaking authority in the absence of specific statutory language demonstrating that Congress had considered and decided a particular issue. As the Court stated in Mourning it is not—

A  reasonable canon of interpretation that 
the draftsmen of acts delegating agency 
powers, as a practical and realistic matter, 
can or do include specific consideration of 
every evil sought to be corrected. * * * [N]o 
great acquaintance with practical affairs is

5 Since the conduct of receiverships (which include section 13(k) transactions) encompasses mergers and asset or liability transfers, the RTC’s broad rulemaking power under section 11(d) extends to such transactions.

required to know that such prescience, either 
in fact or in the minds of Congress, does not 
exist. Its very absence, moreover, is precisely 
one of the reasons why regulatory agencies 
. . . are created, for it is the fond hope of 
their authors that they bring to their work the 
expert’s familiarity with industry conditions 
which members of the delegating legislatures 
cannot be expected to possess.
Id. at 372-73.Here, the RTC is issuing a regulation under broad rulemaking authority and pursuant to clear legislative intent that emergency acquisitions of thrifts not be frustrated by conflicting state law. Because this regulation is authorized, it can override a state law that either conflicts with the regulation or frustrates its purpose.Moreover, the RTC believes that its rulemaking authority is sufficiently broad to authorize a regulation that permits national banks, as well as state banks, to retain branches acquired pursuant to section 13(k) even in the absence of a statutory provision expressly allowing such retention. The RTC’s regulation is in harmony with section 13(k) and other provisions of FIRREA. In addition, because the RTC has the authority to adopt a regulation permitting state banks to retain branches acquired pursuant to section 13 (k) despite conflicting state law, permitting the same retention authority to national banks furthers the purpose of the McFadden Act to promote branching equality between state and national banks.5. The Regulatory Flexibility ActAnother objection to the RTC’s proposal was that it violates the requirements of the Regulatory Flexibility Act (“RFA”). A  single commentor challenged the RTC’s certification, made pursuant to the RFA, that the proposed rule would not have a significant economic impact on a substantial number of small entities. The challenge appeared to be based on the view that the proposal would grant an “unfair competitive advantage to a select, limited number of banks” , thereby harming the remaining banks, many of which are “small entities” . The commentor provided little by way of factual support for this view, other than stating information to show that a substantial number of banks are small entities for purposes of the RFA.The basis for the RTC’s certification is its determination that the rule will not impose compliance requirements on depository institutions of any size. It imposes no performance standards, no fees, no reporting or recordkeeping criteria, nor any other type of restriction or requirement with which depository

institutions must comply. Thus, it does not have the type of economic impact addressed by the RFA.6. Other Concerns Raised by the CommentsIn addition to the comments discussed above, the letters also identified other policy concerns. A  few commentors expressed concern that the proposed rule might be applied to allow interstate branching. However, the RTC does not at this time intend to authorize emergency transactions that would result in interstate branching.Some commentors suggested that the RTC should make branches available for sale on an individual basis, rather than selling all of a failed or failing institution’s branches as a single package. Another comment letter objected to such unbundling, citing its adverse impact on conflicting state law. This issue is not relevant to this rulemaking proceeding, which is narrowly limited to the retention of those branches that are acquired and is not intended to address in what groupings the branches will be marketed or sold.Several comment letters expressed concern that the branch retention rule would be just one step of many, and that the RTC would continue to override an increasing number of state laws. Whatever basis there may be for this concern, the policy decision to authorize the RTC to resolve problem thrifts on a cost-effective basis (section 501(a) of FIRREA, 12 U.S.C. 1441a(b)(3)(C)), notwithstanding conflicting state law, has been made by Congress. This decision is clearly reflected in section 13(k).Finally, the RTC’s proposal was challenged on the grounds that it ignores long-term harms [i.e., adverse impact on the dual banking system) in favor of short-term gains [i.e., the higher the purchase prices received from the sale of branches, the lower tne cost to the government of resolving failed or failing thrifts). The RTC acknowledges the significance of such considerations; however, it is important to note that while the short term gains in this area are clear,6 the extent of any long-term harms is speculative. For example, it is possible that it might ultimately be determined that a long-term effect of the RTC’s regulation is enhanced
* One clear example of such short term gains was cited in the RTC's proposal, which referred to an instance in which a bank acquiring two troubled thrifts under section 13(k) was willing to pay a substantially higher premium for the ability to retain and operate the thrifts' branches as its own.
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D. The Final RuleThe RTC has carefully reviewed the comments received in response to its proposal. After consideration of the concerns raised in the comments, the RTC has decided to adopt the proposed rule as a final regulation, with a single technical amendment to the statement of purpose in paragraph (a) to more fully reflect the statutory language.The decision to adopt the proposed rule is based on the RTC’s determination that its legal interpretation of section 13(k)(4)(A) is correct and that adoption of the regulation is authorized under the RTC’s rulemaking authority. It is further based on the determination that the regulation is consistent with the RTC’s authority under section 13(k)(l) to authorize emergency acquisitions of failed or failing thrifts and that, despite the concerns raised in the comments, adoption of the regulation is appropriate in order to carry out the RTC’s statutory mandate to resolve troubled thrifts expeditiously and in a manner that maximizes asset value and minimizes RTC losses.Effective DateThis regulation is being made effective June 1,1990. A  30-day delayed effective date is unnecessary pursuant to 5 U.S.C. 553(d) (1) and (3) because the regulation relieves a restriction or grants an exemption, and its purpose—to permit affected parties to take whatever steps are necessary to prepare for the regulation [i.e., come into compliance) or take such other action as the regulations may prompt—is not relevant to this regulation, which imposes no compliance burden or requirement on any affected party. In addition, the RTC notes that good cause exists for forgoing the delayed effective date because the emergency situations giving rise to the transactions governed by this regulation must be resolved as expeditiously as possible, and delaying the effective date impedes the RTC’s ability to do so.Regulatory Flexibility ActPursuant to section 605(b) of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is certified that the final rule will not have a significant economic impact on a substantial number of small entities. The rule does not impose regulatory compliance requirements on depository institutions of any size.Paperwork Reduction ActThe Paperwork Reduction Act (44 U.S.C. 3501 etseq .) is inapplicable to the

final rule as it does not establish any new record keeping or collection of information requirement or amend any such existing requirement.List of Subjects in 12 CFR Part 1611Banks, banking, Branches, branching; Emergency acquisitions of savings associations; Merger transactions; Savings and Loan Associations.For the reasons set out in the preamble, the RTC hereby adds part 1611 to title 12, chapter XVI of the Code of Federal Regulations to read as follows:
PART 1611— EMERGENCY 
ACQUISITION OF SAVINGS 
ASSOCIATIONS

Authority: 12 U .S .C . 1441a(b)(4); 12 U .S .C . 
1441a(b)(12)(A); 12 U .S .C . 1823(k).

§ 1611.1 Retention of thrift branches 
acquired by banks.(a) Purpose. (1) Section 13(k) of the Federal Deposit Insurance Act (12 U.S.C. 1823(k)), made applicable to the RTC by section 2lA(b)(4) of the Federal Home Loan Bank Act (12 U .S.C. 1441a(b)(4)), grants to the RTC the power to authorize emergency acquisitions of failed or failing savings associations. Under section 13(k), the RTC may authorize such acquisitions notwithstanding any provision of State law, upon making a determination that severe financial conditions threaten the stability of a significant number of savings associations, or savings associations possessing significant financial resources, and a determination that such authorization would lessen the risk to the RTC. Authorizations of acquisitions of State-chartered savings associations are subject to prior RTC consultation with State officials and a vote of 75 percent of the voting members of the RTC Board of Directors to authorize such acquisitions over the objection of State officials.(2) The regulations of this section provide for the retention and operation by acquiring banks of the offices of savings associations acquired pursuant to section 13(k).(b) Each existing office or other existing facility of each savings association that is merged or consolidated with, or the assets and liabilities of which are transferred to, an insured bank pursuant to section 13(k) may be retained by the insured bank and operated by the bank as a branch or other facility.

By order of the Board of Directors, dated at 
Washington, D C , this 24th day o f May, 1990.

Resolution Trust Corporation.
John M. Buckley, Jr.,
Executive Secretary.
[FR Doc. 90-12689 Filed 5-31-90; 8:45 am] 
BILLING CODE 6714-01-M

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 89-NM-274-AD; Amendment 
39-6621]

Airworthiness Directives; Boeing 
Model 757 Series Airplanes

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule.
s u m m a r y : This amendment supersedes an existing airworthiness directive (AD), applicable to Model 757 series airplanes, which currently requires repetitive functional testing of the wing and engine anti-ice control system. This amendment requires a modification of the airplane wing and engine cowl anti-ice control and indication system, which serves as terminating action for the periodic functional testing required by the existing AD. This amendment is prompted by the development of a modification which eliminates the potential for false system annunciation being provided to the flight crew. This condition, if not corrected, could result in an undetected failure of the anti-ice system which could ultimately result in unacceptable ice build up on the wings or engine inlets.
EFFECTIVE DATE: July 9,1990.
ADDRESSES: The applicable service information may be obtained from Boeing Commercial Airplanes, P.O. Box 3707, Seattle, Washington 98124. This information may be examined at the FAA, Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or Seattle Aircraft Certification Office, 9010 East Marginal Way South, Seattle, Washington.
FOR FURTHER INFORMATION CONTACT: Ms. Susan Letcher, Seattle Aircraft Certification Office, Systems & Equipment Branch, ANM-130S; telephone (206) 431-1947. Mailing 
address: FAA Northwest Mountain Region, 17900 Pacific Highway South, C - 68966, Seattle, Washington 98168. 
SUPPLEMENTARY INFORMATION: A  proposal to amend part 39 of the Federal Aviation Regulations by superseding AD 88-01-08, Amendment 39-5827 (53 FR



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22329493, January ff, 1988), applicable to Boeing Model 757 series airplanes, to require modification and testing of the airplane wing and engine cowl anti-ice control and indication system, was published in the Federal Register on February 8,1990 (55 FR 4435).Interested persons have been afforded an opportunity to. participate in the making of this amendment. Due consideration has been given to the comments received'.One commenter requested that operators be allowed the option; to continue to carry out; the routine functional test or to perform the modification required by the AD; The FAA does not concur with the commenter’srequest. The FAA has determined that, when a terminating action tirrepetitive testing is available; installation of the permanent fix provides a higher degree of safety.Two commenters requested an extension of the compliance'time from the proposed 3,000 hours time-in-service to 5,000 hours timet in-service. The extension was requested so; that the modifications; could be installed during; normally scheduled maintenance; operators could thus avoid special scheduling, which, would require removal of the aircraft from revenue service. One of the commenters also; noted- that; this extension would: allow adequate time for procurement of parts; The FAA does not agree. During development of the proposed rule;, parts availability and installation during scheduled maintenance was taken into account. The manufacturer has advised that sufficient parts are available to comply with this rule. Most, if not all,, airplanes will be scheduled for maintenance within the 3,000-hour compliance time. The compliance, time was chosen specifically for that reason..After careful review of the available data, including the;comments noted; above, the F A A  hits determined that air . safety and; the public interest require the adoption of the" rule as proposed.There are approximately 205 Model 757 series airplanes of the affected design in the worldwide fleet. It is estimatedHhat 128 airplanes of U.S. registry will be affected by this AD; that it will take approximately 17 manhours per airplane to accomplish the required actions,, and that the average labor cost will be $40 per manhour. Based on these figures, the total cost impact of the AD on U.S. operators is. estimated to be $87,040;,The regulations adopted herein will not have substantial direct? effects on; the States, on the relationship' between* the national government and the States, or on the distribution* ofpower and1

responsibilities among the various levels of government. Therefore, in accordance with Executive Order 12812, it'is determined that this final rule does not have sufficient federalism implications to warrant thepreparation of" a Federalism Assessment.Forthe reasons discussed above, I certify that this action (1) Is nota “major rule” under Executive Order 12291; (2) is not a “significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; Fèbruary 26,1979), and (3) will not have a significant economic impact, positive or negative, on a substantial number of small entities under the criteria of the Regulatory Flexibility Act. A  final evaluation has heen prepared for this action and is contained in the regulatory docket. A  copy of it may be obtained from the Rules Docket.List o f Subjects in 14 CFR Part 39:Air transportation, Aircraft, Aviation safety, Safety.Adoption of the AmendmentAccordingly, pursuant to the authority delegated to me by the-Administrator, the Federal Aviation Administration amends 14 CFR part 39 of the Federal Aviation Regulations as follows:
PART 39— [AMENDED]1. The authority citation for part.39 continues to read as follows:

Authority: 49 U .& C ; 1354(a); 1421 and 1423; 
49 U .SÆ . 106(g) (Rfevised Pub, L. 97-449; 
January 12,1988); and 14 C F R  11.89.

§39.13 [Amended]2. Section 39.13 is amended by superseding AD 884)1-08, Amendment 39-5827 (53 FR 493„ January 8,1990),, with the following, new airworthiness, directive:
Boeing: Applies to Model 757 series u

airplanes,,listed in Boeing AiertrSèrvice' 
Bulletin 757:-30A0013, Revision 5; dated 
September 7,1989, certificated in any  
category. Compliance is required as 
indicated,, unless previously 
accomplished.

To prevent undetected failure o f the wing 
and engine antirice control and'indication 
system that could result in build-up o f ice on 
the wings and engine inlets, accomplish the 
following:

A . Within the next 308 Hours time-in- 
service after February 4« .1988 (the; effective 
date of Amendment 39-5827), perform 
functional testing of the wing and engine 
cowl antirice control system, in. accordance 
with section 111, .parti* o f  BoeingAlert- Service  
Bulletin 757-30A0013, Revision 5, dated 
September 7,1989, Repeat this functional test 
at intervals not to exceed 300 hours time-ih- 
service.

Note: This is the same functional test that 
was required by A D  88-01-08.

B. Within the next 3,000 hours time-im 
service after the effective date o f this 
amendment modify and test the wing and 
engine cow lanti-ice control and indication 
system in-accordance with section III, parts 
II, III, IV , V , V I, and V II, as applicable, of 
Boeing Alert Service. Bulletin 757-30AQ013, 
Revision 5, dated September 7,1989. 
Completion o f this modification constitutes 
terminating action for the requirement for 
periodic testing required by paragraph A-., 
above.

C . A n alternate means o f compliance or 
adjustment: o f the compliance; time, which 
provides an acceptable level o f  safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification O ffice ,.FA A , 
Northwest Mountain Region.

Note: The request should be forwarded 
through an F A A  Principal Maintenance 
Inspector (PMI), who will either concur or 
comment, and then send i f  to the Manager, 
Seattle Aircraft Certification Office.

D. Special flight permits may be issued in 
accordance with F A R  21.197 and-22.199 to 
operate airplanes to a base in order to 
comply with the requirements o f this A D ,All persons affected by this directive who have not already received1'the appropriate service-documents from the manufacturer may obtain copies upon request to Boeing Commercial Airplanes; P.0. Bbx3707, Seattle, Washington 98124. These documents may be examined at the FAA, Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington; or Seattle Aircraft Certification Office, 9010 East Marginal Way South, Seattle, Washington.This amendment supersedes Amendment 39-5827, AD 88-01-08.This amendment becomes effective July 9,1990,

Issued in Seattle, Washington, on M ay 22, 
1990.‘
Darrell M . Pederson,
Acting Manager,, Transport Airplane 
Directorate, Aircraft'Certification Service. 
[FR Doc. 90-12670 Filed 5-31-90; 8:45 am] 
BILLING CODE 491IM3-M

14 CFR Part 39

[Docket No. 90-NM-82-AD; Amendment 39- 
6620]

Airworthiness Directives; Boeing 
Model 767*Series Airplanes

a g e n c y : Federal Aviation Administration (FAA), DOT. 
a c t i o n : Final rule.
SUMMARY: This amendment supersedes an existing.airworthiness directive (AD), applicable to certain Boeing Model 767 airplanes, which currently requires repetitive inspections on all Hamilton
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Standard check valves in the 8th stage bleed pneumatic system, until modification to or replacement by a new design poppet as terminating action.This amendment deletes the existing provision for terminating action, and requires continued repetitive inspections of the check valves. This amendment is prompted by reports that operators are continuing to find cracks in check valve poppets even though the valves have been modified in accordance with the existing AD. This condition, if not corrected, could result in failure of the 8th stage check valve, causing engine surge and compressor stall, and lead to engine shutdown and/or engine bleed system damage.
EFFECTIVE DATES: June 18, 1990. 
ADDRESSES: The applicable service information may be obtained from Boeing Commercial Airplanes, P.O. Box 3707, Seattle, Washington 98124, or Hamilton Standard, Division of United Technologies Corporation, Bradley Field Road, Windsor Locks, Connecticut 06096. This information may be examined at the FAA, Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or the Seattle Aircraft Certification Office,FAA, Northwest Mountain Region, 9010 East Marginal Way South, Seattle, Washington.
FDR FURTHER INFORMATION CONTACT:Mr. Mahinder K. Wahi, Systems and Equipment Branch, ANM-130S; telephone (206) 431-1955. M ailing 
address: FAA, Northwest Mountain Region, 17900 Pacific Highway South, C -  68966, Seattle, Washington 98168. 
SUPPLEMENTARY INFORMATION: On January 31,1990, the FAA issued AD 90- 04-10, Amendment 39-6509 (55 FR 4829, February 12,1990), to require repetitive inspections for cracks of all Hamilton Standard check valves in the 8th stage bleed pneumatic system, and replacement, if necessary. The terminating action was the installation of a new production/modified valve, part number 773856-14 with — 5 poppet. Cracked 8th stage check valves, if not corrected, could result in failure of the check valve, causing engine surge and compressor stall, and lead to engine shutdown and/or engine bleed system damage.Since issuance of that AD, one operator, upon inspection of the modified valve, found the —5 poppet cracked in three of six valves inspected. The operator had previously installed this valve as the terminating configuration in accordance with AD 90- 04-10. The valve manufacturer has since discovered unacceptable residual

stresses at the origin of cracks in the electron beam welded area or the parent metal itself in the failed valve poppets. Meanwhile, several hundred valves have been modified to the —5 poppet configuration either by the valve manufacturer or by the operators themselves. The valve manufacturer is continuing to investigate, but does not presently have a definitive cause or solution to this problem. In light of this, the FAA has determined that the terminating action provided by AD 90- 04-10 must be withdrawn, since it is apparently ineffective in correcting the addressed unsafe condition, and that repetitive inspections of the valves must continue.The FAA has reviewed and approved Hamilton Standard Service Bulletin 36- 2078, Revision 1, dated August 15,1989, which describes procedures for repetitive inspections of certain check valves.Since this condition is likely to exist or develop on other airplanes of this same type design, this AD supersedes AD 90-04-10 to require repetitive inspections and replacement of valves, if necessary, in accordance with the service bulletin previously described.No satisfactory terminating action is presently available.Since a situation exists that requires immediate adoption of this regulation, it is found that notice and public procedure hereon are impracticable, and good cause exists for making this amendent effective in less than 30 days.The regulations adopted herein will not have substantial direct effects on the States, or on the relationship between the national government and the States, or on the distribution of power and responsibilities among the various levels of government. Therefore, in accordance with Executive Order 12612, it is determined that this final rule does not have sufficient federalism implications to warrant the preparation of a Federalism Assessment.The FAA has determined that this regulation is an emergency regulation and that it is not considered to be major under Executive Order 12291. It is impracticable for the agency to follow the procedures of Order 12291 with respect to this rule since the rule must be issued immediately to correct an unsafe condition in aircraft. It has been determined further that this action involves an emergency regulation under DOT Regulatory Policies and Procedures (44 FR 11034, February 26,1979). If it is determined that this emergency regulation otherwise would be significant under DOT Regulatory Policies and Procedures, a final regulatory evaluation will be prepared

and placed in the regulatory docket (otherwise, an evaluation is not required). A  copy of it, if filed, may be obtained from the Rules Docket.List of Subjects in 14 CFR Part 39Air transportation, Aircraft, Aviation safety, Safety.Adoption of the AmendmentAccordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration amends 14 CFR part 39 of the Federal Aviation Regulations as follows:
PART 39— [AMENDED]1. The authority citation for part 39 continues to read as follows:Authority: 49 U .S .C . 1354(a), 1421 and 1423; 49 U .S .C . 106(g) (Revised Pub. L. 97-449, January 12,1983); and 14 C F R  11.89.
§ 39.13 [Amended]2. Section 39.13 is amended by . superseding Amendment 39-6509 (55 FR 4829, February 12,1990), AD 90-04-10, with the following new airworthiness directive:Boeing: A p p lies to M odel 767 series airplanes, equipped with Ham ilton Standard 8th stage bleed pneum atic system  check valve , part num ber 773856, certificated in any category. Com pliance is required as indicated, unless previously accom plished.To prevent engine or pneum atic system dam age caused by the failure o f the pneum atic system  8th stage check valve, accom plish the following:A . W ith in  the next 500 hours time-in- service after M arch 19,1990 (the effective date o f Am endm ent 39-6509), or prior to the accum ulation o f 1,200 hours tim e-in-service on the valve , or w ithin 30 days after the effective date o f this A D , w hichever occurs later, perform the inspections o f the 8th stage bleed pneum atic system  check valve specified in H am ilton Standard Service B ulletin  36-2078, dated M arch 1,1989, or Revision 1, dated A u gust 15,1989. Prior to further flight, repair or replace any check valves w hich do not pass all the required inspections. Thereafter, inspect the check v alve poppet at intervals not to exceed 1,200 hours tim e-in-service, in accordance with Ham ilton Standard Service Bulletin 36-2078, Revision 1, dated A ugust 15,1989.B. U sed check valves must be inspected and repaired, if  necessary, in accordance w ith H am ilton Standard Service Bulletin 36- 2078, dated M arch 1,1989, or Revision 1, dated A ugust 15,1989, prior to installation in any M odel 767 series airplane.C . A n  alternate m eans o f com pliance or adjustm ent o f the com pliance time, w hich provides an acceptable level o f safety, m ay by used when approved by the M anager, Seattle A ircraft Certification O ffice , F A A , Northw est M ountain region.



Federal Register / Voll 55t. No. 106 / Friday, June 1, 1990 / Rules and Regulations 22331

Note.— The request should be forwarded 
through an F A A  Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send, it to the Manager, 
Seattle Aircraft4 Certification' Office.

D. Special flight permits may beissued in 
accordance w ith  FA R  21.197'and1 Z l.199 to  
operate airplanes to a base in order to1 
comply with the requirements o f this A D .All persons affected by this directive who have not already received the appropriate service information from the manufacturer may obtain, copies upon request to the Boeing: Commercial Airplane Gtoup, P.O. Box 3707, Seattle, Washington 98124, or Hamilton Standard; Division of United Technologies Corporation, Bradley Field Road, Windsor Locks, Connecticut 06096.These documents may be examined’at the FAA, Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or the Seattle. Aircraft Certification Office, 9010'East Marginal Way South, Seattle, Washington.This amendment supersedes Amendment 39-6509, AD 90-04-10.This amendment becomes effective June 1«, 1990.

Issued in Seattle,.Washington« on M a y  22, 
1990.
Leroy A . Keith,
M anagerTransport Airplane Directorate, 
Aircraft Certification Service.
[FR Doc. 90-12671 Filed 5-31-90; 8:45 am f
BILLING CODE 4910-13-M

14 CFR Pait71

t Airspace Docket No. 89-ANE-01 ]

Amendment to Control Zone, Lebanon, 
NH; Correction

AGENCY:. Federal Aviation Administration (FAA), DOT. 
a c t i o n : Correction to final rule.
s u m m a r y : The intent of this-action is to correct the name of the Runway 18 Instrument Landing System (ILS) Outer Marker (OM) at the Lebanon Municipal’ Airport, Lebanon, New Hampshire.
FOR FURTHER INFORMATION. CONTACT: Charles M, Taylor, Airspace. Specialist,. System Management Branch, Air Traffic Division,, Federal Aviation Administration, New England Region, 12 New England Executive Park,.Burlington, Massachusetts 01803; telephone (617) 270-2428.
SUPPLEMENTARY INFORMATION:Therefore in Volume 54, page 48586« column 2.of the Federal Register dated Friday,.November 24,1989. change DV OM to read, BURGR QM.

Issued in Burlington, Massachusetts on 
May. 2 L .1990.
James I. Lucas,
Manager, A ir  Traffic D ivision.
[FR Doc. 90-12073 Filed 3-31-90; 8;45 am] 
BILUNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 90-AEA-021

Establishment of Transition Area; 
Upperville, VA

a g e n c y : Federal Aviation Administration (FAA); DOT.
ACTION! Final rule.
SUMMARY: This action establishes a  700- foot Transition Area at! Upperville, VA, to contain a “Special” Standard Instrument Approach Procedure for which, the FAA has been reimbursed; This action establishes that amount of controlled airspace deemed necessary by the F A A  to separate arriving and departing; aircraft at the Upperville; V A , Airport operating under instrument flight rules from those operating under visual flight rules in; controlled airspace. 
EFFECTIVE DATE: 0901 UlT.C;, July f ,1990.
FOR FURTHER INFORMATION CONTACT: Mr. Curtis L, Brewington, Airspace Specialist, System Management Branch, AEA-530, Federal; Aviation Administration, Fitzgerald1 Federal Building #11T, John F. Kennedy International Airport, Jamaica, New York 11430; telephone: (718)s917-0857. 
SUPPLEMENTARY INFORMATIONSHistoryOn March 1 ,1990,. the FA A  proposed to amend part 71 of the Federal Aviation Regulations (14,CFR part 71) to establish a 70Qrfoot Transition Area at Upperville, V A , to establish that amount of controlled, airspace deemed: necessary by the F A A  to contain arriving and. departing aircraft at the Upperville, V A , Airport (55 FR 7342). The proposed action would separate, arriving and departing aircraft operating under instrument flight rules at the airport from those operating under visual flight rules in controlled, airspace.Interested parties were invited to participate in, this rulemaking proceeding; by submitting written comments on the proposal to the FAA. No written comments on the proposal were received. Except for editorial changes, this amendment is the same as that proposed im the: notice. Section 71.184 of?part!71 of the Federal Aviation Regulations was republished in E AA Handbook 74O0;6F„ January 2 ,1990.

The RuleThis amendment to part 71 of the Federal Aviation Regulations establishes a 700-foot Transition Area at Upperville, V A  by providing that amount of controlled airspace deemed necessary by the FAA to contain arriving and departing traffic at the Upperville, V A , Airport.The F A A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. Therefore, this regulation: (T) Is not a  “major rule" under Executive Order 12291; (2) is not a “significant rule" under DOT Regulatory Policies and Procedures (44 FR 11034; February26,1979); and (3). does not warrant preparation of a regulatory evaluation as die anticipated impact is so minimal . Since this is a. routine matter that will only affect, air traffic procedures and air navigation, it'is certified that this rule will not have a significant'economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility Act.List of Subjects in 14 CFR Part 71Aviation safety, Transition, areas. Adoption of the AmendmentAccordingly,. pursuant to the authori ty delegated to* me, part 71 of the Federal Aviation Regulations (J4 GFR part. 71) is amended as follows:
PART 71—  DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS1. The authority citation for part 71 continues to read as follows:

Authority: 49 U ;S .C . 1348(a), 1354(a),. ISM* 
Executive Order 10854; 4 9 U ;S;C. 108(g) 
(Revised Pub; L. 97M49« January 12,1983); 14 
C F R  11; 69.

§71.181 [Amended],2. Section 71.181 is amended as follows:
Upperville, V A  [New]'

That airspace extending upward from 700 
feet above the surface within an 8.5-mile 
radius of the Uppervillie Airportflat. 38°58’18 
N ., long. 7705Z*TZ" W .),

Issued in Jam aica,.New  York,.on M ay 2, 
1990.
Billy E. Commander,.
ActingM aneger, Air. Traffic D ivision.
[FR Doc. 90-12872 Filed15-31-90; 8:46 amj 
BILUNG CODE 4910-13-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52

[FRL-3780-5]

Approval and Promulgation of State 
Implementation Plans; Montana; 
Prevention of Significant Deterioration

a g e n c y : Environmental Protection Agency (EPA).
ACTION: Direct Final Rule.
s u m m a r y : In this action EPA is approving revisions to Montana’s Prevention of Significant Deterioration (PSD) rules that were submitted by the Governor of Montana on August 21,1985 and September 5,1989. The revisions were made to the Administrative Rules of Montana (ARM) 16.8.921, .936, .937, and .941 which amend the definitions of "actual emissions” and “potential to emit” ; update references to federal regulations that had been recodified; and amend rules to reflect recently revised federal regulations.The August 21,1985 submittal also included revisions to portions of the State’s New Source Review (NSR) regulations (subchapter 11); the Visibility SIP and regulations; New Source Performance Standards (NSPS) and National Emission Standards for Hazardous Air Pollutants (NESHAP); and minor changes to make the regulations consistent with other Montana and federal regulations and statutes. The visibility, NSPS and NESHAP revisions have already been addressed at 51 FR 20646 (June 6,1986) and 53 FR 50524 (December 16,1988), respectively. The NSR revisions and minor changes will be addressed in a later action.The September 5,1989 submittal also included revisions to the NSR regulations (subchapter 11). These too will be addressed in a later action together with the August 21,1985 revisions that have not been addressed previously.EPA is also removing reference to the State’s commitment to incorporate Supplement A (1987) into its modeling rule since the State accomplished that task with the September 5,1989 submittal.
d a t e s : This action will become effective on July 31,1990, unless notice is received by July 2,1990, that someone wishes to submit adverse or critical comments.
a d d r e s s e s : Copies of the revision are available for public inspection between 8 a.m. and 4 p.m., Monday through Friday, at the following offices:

Environmental Protection Agency, Region 
VIII, Air Programs Branch, 999 18th Street, 
suite 500, Denver, Colorado 80202-2405 

Environmental Protection Agency, Public 
Information Reference Unit, Waterside 
Mall, 401 M  Street, SW ., Washington, D C  
20460

Montana Department of Health and 
Environmental Sciences, Air Quality 
Bureau, Cogswell Building, Helena, 
Montana 59620.

FOR FURTHER INFORMATION CONTACT: Laurie Ostrand, Air Programs Branch, 99918th Street, Suite 500, Denver, Colorado 80202-2405, (303) 293-1814,FTS 330-1814.
SUPPLEMENTARY INFORMATION: In 48 FR 20231 (May 5,1983), EPA approved a revision to the Montana State Implementation Plan (SIP) as fulfilling the requirements of 40 CFR 51.166 (old citation § 51.24), prevention of significant deterioration of air quality (PSD). Approval, however, was given with the following conditions:1. The State would submit a regulation which does not allow credit for other than Good Engineering Practice (GEP) stack height for sources constructed after December 31,1970;2. The State would add to its definition of “potential to emit” a provision to indicate that fugitive emissions do not count in determining net emissions for all source types not listed in NSPS (40 CFR part 60) or NESHAPs (40 CFR part 61); and3. The State would delete from its definition of "actual emissions” the phrase “as of the baseline date.”1985 SubmittalIn the August 21,1985 submittal (hereafter called the “1985 submittal”), the Governor of Montana requested a modification to the Montana SIP to comply with items 2 and 3, above. The State adopted a rule to comply with the requirements of item 2, above, on April 1,1983. The definition of “actual emissions” , ARM 16.8.921(2), was modified by the State on July 19,1985 to comply with the requirements of item 3, above. With respect to item 1, above, the issue of GEP credit has been the subject of several court challenges. (EPA finalized its GEP regulations on July 8, 1985, 50 FR 27892.) Montana has addressed this issue in a separate submittal on March 28,1986. EPA proposed approval of the Montana stack height rules on February 3,1988 (53 FR 3052) and final approval was granted on June 7,1989 (54 FR 24334).1989 SubmittalIn the September 5,1989 submittal (hereafter called the "T989 submittal” ) the State amended the definition of "potential to emit” so that it is

consistent with the federal definition of “potential to emit” .Subsequent to the State adopting the PSD regulations, EPA recodified 40 CFR part 51, Requirements for Preparation, Adoption, and Submittal of Implementation Plans, at 51 FR 40656 (November 7,1986). With the recodification, EPA deleted obsolete provisions, and rewrote the regulations in a new, shorter, and better organized format. Montana’s regulations continued to reference 40 CFR part 51 as it appeared prior to the recodification. With the 1989 submittal, Montana amended its regulations to reference the recodified 40 CFR part 51.In addition, section 165(e)(3)(D) of the Clean Air Act (Act) requires the Administrator to adopt regulations specifying, with reasonable particularity, models to be used to comply with the Act’s PSD requirements. To carry out these requirements, the 1978 document “Guidelines on Air Quality Models,” was incorporated by reference into 40 CFR 51.166 (old citation § 51.24) and 40 CFR 52.21. On September 9,1986 (51 FR 32176), EPA promulgated amendments to 40 CFR 51.166 (old citation § 51.24) and 40 CFR 52.21 to substitute by reference the “Guidelines on Air Quality Models (Revised),” EPA 450/2-78-027R (1986), in these regulations. EPA again revised 40 CFR 51.166 and 52.21 to add Supplement A  (1987) to the “Guidelines on Air Quality Models —(Revised) (1986)” on January 6,1988 (53 FR 392). As a result of these revisions all modeling done pursuant to the PSD requirements must either comply with the 1986 version of the modeling guideline and Supplement A  (1987) or must be specifically approved by EPA; modeling done pursuant to the 1978 guidelines will no longer be acceptable. With the 1989 submittal, Montana amended its regulations to reference the 1986 version of the “Guidelines on Air Quality Modeling” and Supplement A  (1987). Note: the State had already amended its rules and submitted a SIP revision on March 9,1988, to include the 1986 version of the “Guidelines and Air Quality Modeling.” EPA approved the SIP revision on December 2,1988 (see below).On December 2,1988 (53 FR 48643), EPA approved revisions to the Air Quality Modeling rule (ARM 16.8.937) based on the State’s commitment to incorporate Supplement A  (1987) into the modeling rule in a future SIP revision. The September 5,1989 submittal has met this commitment. Therefore, EPA is removing reference to such commitment in 40 CFR 52.1382(d).
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Finally, when the State submitted its Groups II and III PM10 SIP (to be addressed in a separate action), it inadvertently overlooked several changes EPA had made in its PSD rules when EPA promulgated the PM10 standard (see July 1,1987 (52 FR 24672)). As part of the PM10 rulemaking package, EPA decided to correct several technical errors in the list of significant ambient concentrations in 40 CFR 51.166(i)(8)(i). Three pollutants were affected by this action. First, the averaging period for lead (Pb) was revised to a 3-month averaging period. This conforms with the 3-month period associated with the Pb national ambient air quality standard (NAAQS). The second change concerned the significant ambient concentration for beryllium.The original concentration was listed as0.0005 jig/m3, which was low by a factor of two. The correct concentration for beryllium is now listed as 0.001 pg/m3. Finally, the original concentration for hydrogen sulfide was listed as 0.04 pg/ m3, which is actually the minimum detectable concentration and does not incorporate the factor of five as used to establish each of the other significant concentrations. Thus, the correct value for hydrogen sulfide, now listed, is 0.2 pg/m3. With the 1989 submittal, the State revised the significant ambient concentrations for Pb, beryllium and hydrogen sulfide to be consistent with 40 CFR 51.166(i)(8)(i).Additionally, with its Groups II and III PM10 submittal, the State inadvertently overlooked changing “particulate matter” to “total suspended particulate” in ARM 16.8.941. This change was necessary because the regulation refers to the “maximum allowable increase,” or increment. The increment is measured as total suspended particulate. With the 1989 submittal, the State made this correction.Final ActionEPA is approving the revisions to Montana’s PSD rules that were submitted on August 21,1985 and September 5,1989. Montana’s PSD program was originally approved as a SIP revision on May 5,1983. The revisions submitted on August 21,1985 and September 5,1989, amending ARM 16.8.921, .936, .937, and .941, are necessary to keep the State’s PSD program consistent with the federal program.Nothing in this action should be construed as permitting, allowing or establishing a precedent for any future request for revision to any state

implementation plan. Each request for revision to the state implementation. plan shall be considered separately in light of specific technical, economic, and environmental factors and in relation to relevant statutory and regulatory requirements.EPA is publishing this action without prior proposal because the Agency views this as a noncontroversial amendment and anticipates no adverse comments. This action will be effective 60 days from the date of the Federal Register notice unless, within 30 days of its publication, notice is received that adverse or critical comments will be submitted.If such notice is received, this action ' will be withdrawn before the effective date by publishing two subsequent notices. One notice will withdraw the final action and another notice will begin rulemaking by announcing a proposal of the action and establishing a comment period. If no such comments are received, the public is advised that this action will be effective July 31,1990.EPA finds good cause for making the action taken in the notice immediately effective because the implementation plan revisidns are already in effect under State law or regulation and EPA’s approval poses no additional regulatory burden.Under 5 U .S.C. section 605(b), I certify that this SIP revision will not have a significant economic impact on a substantial number of small entities.(See 46 FR 8709.)Under section 307(b)(1) of the Act, petitions for judicial review of this action must be filed in the United States Court of Appeals for the appropriate circuit by July 31,1990. This action may not be challenged later in proceedings to enforce its requirement (pursuant to section 307(b)(2) of the Act).This action has been classified as a Table 3 action by the Regional Administrator under the procedures published in the Federal Register on January 19,1989 (54 FR 2214-2225). On January 6,1989, the Office of Management and Budget waived Table 2 and 3 SIP revisions (54 FR 2222) from the requirements of section 3 of Executive Order 12291 for a period of two years.List of Subjects in 40 CFR Part 52Air pollution control, Incorporation by reference.
Note: Incorporation by reference of the 

State Implementation Plan for the State of 
Montana was approved by the Director of the 
Federal Register on July 1,1982.

Dated: M ay 9,1990.
Jack W . M cGraw ,
Acting Regional Administrator.40 CFR part 52, subpart BB, is amended as follows:
PART 52— [AMENDED]1. The authority citation for part 52 continues to read as follows:

Authority: 42 U .S .C . 7401-7462.

Subpart BB— Montana2. Section 52.1370 is amended by adding paragraph (c)(19) to read as follows:
§ 52.1370 Identification of plan.★  * * * *(c) * * *(19) On August 21,1985 and September 5,1989, the Governor of Montana submitted revisions to the plan. The submittal revised existing Prevention of Significant Deterioration (PSD) regulations.(i) Incorporation by reference. (A) Amendments to the Administrative Rules of Montana (ARM) 16.8.921 (27), (Definitions), effective April 1,1983.(B) Amendments to the Administrative Rules of Montana (ARM) 16.8.921(2), (Definitions), effective September 13,1985.(C) Amendments to the ARM 16.8.921(21) and (27) (Definitions), ARM 16.8.936 (Exemptions from Review],ARM 1 6.8.937 (Air Quality Models), and ARM 16.8.941 (Class I Variances— General), effective June 16,1989.(ii) Additional material. (A) February29,1988 letter from Douglas Skie, EPA, to Jeffrey Chaffee, Chief of the Montana Air Quality Bureau.(B) September 9,1988 letter from Jeffrey Chaffee, Chief of the Montana Air Quality Bureau, to Douglas Skie, EPA.(C) December 14,1988 letter from Douglas Skie, EPA, to Jeffrey Chaffee, Chief of the Montana Air Quality Bureau.(D) April 28,1989 letter from Jeffrey Chaffee, Chief of the Montana Air Quality Bureau, to Douglas Skie, EPA.
§ 52.1382 [Amended]3. Section 52.1382 is amended by removing paragraph (d).
[FR Doc. 90-12664 Filed 5-31-90; 8:45 am] 
BILLING CODE 6560-50-M
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40 CFR Part 52

[FRL-3783-3]

Approval and Promulgation of 
Implementation Plans; Cattfomla State 
Implementation Plan Revision for Lake 
County and Lassen County Air 
Pollution Control Districts

AGENCY: Environmental Protection Agency (EPA).
a c t i o n : Final rule; correction notice.
SUMMARY: This notice corrects a codification error which appeared in a final rulemaking at 54 FR 43174 (October23.1989).
EFFECTIVE DATE: June 1, 1990.
FOR FURTHER INFORMATION CONTACT: Cynthia G. Allen (A-2-3), State Implementation Plan Section, Air and Toxics Division, Environmental Protection Agency, Region 9,1235 Mission Street, San Francisco, C A  93103. Tel: (415) 556-5244 or FTS: 556-5244. 
SUPPLEMENTARY INFORMATION: On October 23,1989, USEPA approved revisions to die California State Implementation Plan. They affected the Lake County and Lassen County Air Pollution Control Districts. The codified paragraph in the October 23,1989, final rulemaking was incorrectly numbered § 52.220(c)(177) instead of - § 52.220(c) (176).Today USEPA is correcting this error by resubmitting for publication in the 1990 Code of Federal Regulations, the codification of § 52.220(c)(176) as it now should appear. USEPA regrets any inconvenience this error has caused.List of Subjects in 48 CFR Part 52Air pollution control, Carbon monoxide, Hydrocarbons, Incorporation by reference, Intergovernmental relations, Nitrogen oxide, Ozone, Particulate matter, and Reporting and recordkeeping requirements.

Dated: M ay 8,1980.
Daniel W . McGovern,
Regional Administrator.

PART 52— [AMENDED]Subpart F of part 52, chapter I, title 40 of the Code of Federal Regulations is amended as follows:
Subpart F— Calif omia1. The authority citation for part 52 continues to read as follows:

Authority: 42 U .S .C . 7401-7642.2. Section 52.220 paragraph (c)(176) is revised to read as follows:

§ 52.220 Identification of plan. 
* * * * *(c) * * ‘(176) * * *(i) Incorporation by reference.(B) Lake County Air Pollution Control District.(1) Amended rules 431.5,431.7,432,432.5, 433, 434, 436.5, 442,1105, and 1107 adopted October 20,1987.(C) Lassen County Air Pollution Control District.

[1] Amended Articles I, II, III, IV, V,VI, and VII adopted August 11,1987. * * * * *
(FR Doc. 90-12684 Filed 5-31-90; 8:45 am] 
BILUNG CODE 6560-50-M

40 CFR Part 52

[FRL-3783-4]

Approval and Promulgation of 
Implementation Plans; Illinois

a g e n c y : United States Environmental Protection Agency (USEPA).
ACTION: Final rulemaking.
SUMMARY: On April 21,1988, (54 FR 13135) USEPA proposed to disapprove a revision to the Illinois State Implementation Plan (SIP) for Ozone. This H P revision, if approved, would have provided for a relaxation of the baseline transfer efficiency from 40 percent to 30 percent at the Ford M otors Company (Ford Motor) prime surfacer and topcoat painting operations located in Cook County, Illinois. Cook County is a part of the Chicago Ozone Demonstration Area. USEPA is disapproving this SIP revision because it would relax the SIP in an area which lacks an approvable attainment plan. 
d a t e s : This action will be effective on July 2,1990.
a d d r e s s e s : Copies of the SIP revision and technical support documents are available at the following addresses for review: (It is recommended that you telephone Uylaine E. McMahan, at (312) 886-6031, before visiting the Region V  office.)United States Environmental Protection Agency, Region V, Air and Radiation Branch (5AR-26), 230 South Dearborn Street, Chicago, Illinois 60604.
FOR FURTHER INFORMATION CONTACT: Uylaine E. McMahan, Air and Radiation Branch (5AR-26), United States Environmental Protection Agency,Region V, Chicago, Illinois 60604, (312) 886-6031.
SUPPLEMENTARY INFORMATION: On June 13,1985, the Illinois Environmental Protection Agency (IEPA) submitted a revision to Illinois’ ozone SIP for the Ford Motor facility located in Cook County, Illinois. This SIP revision is in

the form of an Illinois Pollution Control Board (IPCB) March 22,1985, Opinion and Order (R83-36).The IEPA requested a relaxation for Ford Motor from IPCB Rule 205(n)(l) of Chapter 2: Air Pollution. This SIP revision would have allowed Ford Motor to relax its baseline transfer efficiency from 40 percent to 30 percent for its prime surfacer and topcoat painting operations.On April 21,1988, USEPA proposed to disapprove this SIP revision because the Illinois Ozone SIP lacks an approvable attainment demonstration for the Chicago nonattainment area. During the 30 day comment period, USEPA received comments from IEPA and Ford Motor. A  discussion of these comments, and USEPA’s response are below:Comment 1.—USEPA Lack of Timeliness
Illinois CommentedIEPA originally submitted a proposed SIP revision to USEPA on July 26,1984, for Ford Motor Company’s Chicago assembly plant. This proposed revision granted a variance from the State rules for automobile surface coating until April 27,1989, or until a final action was taken by the IPCB to formally revise those rules.On February 25,1985, USEPA proposed to approve this site-specific SIP revision at 50 FR 7619, finding u. . . the mass limits ami transfer efficiency requirements of this SIP revision to be reasonably available control technology (RACT)” .On June 13,1985, IEPA submitted a SIP revision incorporating the IPCB’s final Order in R83-136, dated March 22, 1985, which amended the Illinois rules for automobile and light duty truck manufacturing plant’s prime surfacer and top coat operations in Cook County. It relaxed the transfer efficiency for these operations from 40 percent to 30 percent.USEPA’s proposed disapproval of this SIP revision on April 21,1988, nearly 4 years after the variance SIP revision request was submitted to USEPA, and nearly 3 years after the rule change SIP revision request. 'Ibis time frame for review grossly exceeds the reasonable time afforded by the Clean Air Act (CAA) for USEPA to act on State SIP revisions and is an unreasonable amount of time for USEPA to take on making a final decision on a SIP revision request especially when a proposed action was published in February 1985.If USEPA had acted in a timely manner on its proposed action, this SIP revision would have been approved.
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Ford CommentedThe SIP revision has been under consideration by the USEPA since July 26,1984. USEPA was required to act upon the proposed SIP revision within a reasonable period of time, which has been recognized to be a period not to exceed the 4 month period prescribed by section 110 of the C A A  for SIP review. See Memorandum and Order in U.S. v. 
General Motors Corporation, Civil Action No. 87-2068-MC (D. Mass. May 16,1988). Accordingly, any final action to disapprove cannot result in violation of the SIP by Ford because of the unauthorized delay.
USEPA Responsea. This rulemaking action addresses Illinois’ June 13,1985, submittal and not the superseded July 26,1984, submittal, which was the subject of a February 25, 1985, notice of proposed rulemaking.b. If USEPA had acted sooner on thi$ proposed SIP revision, it would have resulted in a final disapproval, and not approval, because Illinois lacked an approved attainment demonstration.The consequence for a SIP revision of not having an approvable plan will be discussed in more detail below.c. On July 5,1988, (53 FR 25177)USEPA corrected its statement in the April 21,1988, notice that USEPA proposed to disapprove Illinois’ ozone attainment demonstration “elsewhere in today’s Federal Register.” As stated in the July 5,1988, notice, USEPA proposed to disapprove the Illinois ozone attainment demonstration for Chicago on July 14,1987, (52 FR 26424).d. The decision in the case cited by Ford is irrelevant to the issue at hand: Whether the proposed SIP revision is approvable. As discussed in the notice of proposed rulemaking and below, USEPA has determined that it must disapprove the proposed SIP revision.Comment 2.—Basis for SIP Revision Request is RACT.
Illinois Commented as follow s:The C A A  requires that sources in

nonattaiment areas provide RACT controls. RACT is specified by Control Technique Guideline (CTG) prepared by USEPA for certain source categories, including automobile coating. In developing the RACT rule for the automobile and light duty truck surface coating category, IEPA relied on the USEPA CTG which specified a transfer efficiency of 40 percent as being reasonably available for prime surfacer and top coat operations.A  July 3,1979, memorandum from Richard Rhoads, then Director of the Control Program Development Division, specified an appropriate transfer efficiency of 30 percent for “waterborne equivalence" at automotive assembly plants. USEPA consequently changed its RACT specification for this category to a transfer efficiency of 30 percent. To be consistent with the Federal CTG, and to require RACT controls on its sources, Illinois corrected this rule to match Federal requirements.IEPA further notes that this current Illinois RACT rule regarding a 40 percent transfer efficiency (the equivalent of 11.3 lbs. VOC/gal. applied solids) is even more stringent than the federal NSPS limit (12.26 lbs. VOC/gal. of applied solids) for new sources. Moreover, this limit has only recently been confirmed to represent LAER. Certainly a LAER limit should be acceptable for an existing source, so that a limitation beyond a LAER limit is unreasonable for an existing source.Ford made arguments similar to IEPA and added its position that “if the SIP revision with the corrected transfer efficiency would have been approved as part of the original SIP proposal, it must be approved as a correction.”
USEPA ResponseUSEPA agrees with IEPA and Ford that this proposed revision, with 30 percent baseline transfer efficiency constitutes reasonably available control technology. However, as discussed under the following comment, this relaxation of the transfer efficiency baseline cannot be approved due to the lack of an approved attainment demonstration for the Chicago nonattainment area.Comment 3.—Improper Linkage to Attainment Demonstration and Reasonable Further Progress
Illinois Commented as follow s:The proposed action relies on USEPA’s evaluation of Illinois’ ozone attainment demonstration and reasonable further progress (RFP). IEPA

believes that it has satisfied the C A A  planning requirements to have a demonstration of attainment that shows compliance by December 31,1987, and adopt RACT rules on all applicable source categories. Illinois has also shown in its annual RFP reports of past years 1985 and 1986 that RFP requirements have been met, according to C A A  and USEPA RFP definitions.With regard to the subject SIP revision, USEPA has provided no analysis to show that the proposed SIP revision will adversely impact the attainment demonstration, i.e., consume the available growth margin.More generally, linkage of the proposed SIP revision, which is intended to define RACT, to the status and nature of the ozone attainment demonstration is inappropriate if it would deny a timely response to the simple technical issue proposed by the SIP revision, as to what constitutes RACT.
Ford’s  CommentThe USEPA must reconsider the SIP revision to determine if the corrected transfer efficiency would have been approved as part of the original SIP.Ford requested the proposed SIP revision to correct a mistake in the original SIP. To correct this mistake, USEPA must apply the standard used at the time of the initial SIP approval.
USEPA ResponseAs stated in the April 21,1988, notice of proposed rulemaking: USEPA has evaluated this proposed revision in relation to a July 29,1983, memorandum from Sheldon Meyers, Director, Office of Air Quality Planning and Standards, which discussed source specific SIP revisions. This memorandum requires that, for a State to secure USEPA approval of a relaxation, the State would need to show that the SIP, as a whole despite the relaxation, would provide for attainment as expeditiously as practicable, but no later than December 31,1987, in extension areas.This proposed revision, which would allow for a lower baseline transfer efficiency, would cause an increase in allowable V O C  emissions, and, therefore, constitutes a relaxation of the SIP. Illinois has not obtained approval of its 1982 ozone SIP. Instead, on November 17,1988, (53 FR 40415)USEPA disapproved Illinois’ Chicago ozone plan because, inter alia, of continuing violations of the ozone national ambient air quality standards (NAAQS) in the area. Furthermore, the Chicago area is the subject of a section
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110(a)(2)(H) SIP call also due to its failure to attain and maintain the ozone N A A Q S after December 31,1987, the attainment date set forth in the CAA .Without an approved attainment demonstration, it is not possible to evaluate the effect of a SIP relaxation. Therefore, this proposed SIP revision is not approvable because there is not an approvabie attainment demonstration for the Chicago nonattainment area.Proposed SIP revisions are evaluated based upon the relevant policies and air quality considerations at the time of review. Although Illinois’ 1979 ozone SIP was approved by USEPA, this is not a valid consideration because the 1982 ozone SIP8 were due almost 3 years before the submittal (on June 13,1985) of this proposed SIP revision.USEPA is disapproving this SIP revision because it would relax the SIP in a nonattainment area which lacks an approvable attainment demonstration.Nothing in this action should be construed as permitting or allowing or establishing a precedent for any future request for revision to any SIP. Each request for revision to the SIP shall be considered separately in light of specific technical, economic, and environmental factors and in relation to relevant statutory and regulatory requirements.This action has been classified as a Table Two action by the Regional Administrator under the procedures published in the Federal Register on January 19,1989, (54 FR 2214-2225). On January 6,1989, the Office of Management and Budget waived Table Two and Three SIP revisions (54 FR 2222) from the requirements of Section 3 of Executive Order 12291 for a period of 2 years.Under section 307(b)(1) of the Act, petitions for judicial review of this action must be filed in the United States Court of Appeals for the appropriate circuit by July 31,1990. This action may not be challenged later in proceedings to enforce its requirements. (See 307(b)(2).)List of Subjects in 40 CFR Part 52Air pollution control, Carbon monoxide, Hydrocarbon, Intergovernmental relations, Ozone.
Authority: 42 U .S .C . 7401-7842.

Dated: March 30,1990.
Valdas V . Adamkus,
Regional A  dministrator.

[FR Doc. 90-12685 Filed 5-31-90; 8:45 am]
BILUNG CODE 6560-50-M

DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration

50 CFR Parts 620,650, and 652

[Docket No. 900539-0139]

Atlantic Surf Clam and Ocean Quahog, 
ScaHop, and Blue Mussel Fisheries

AGENCY: National Marine Fisheries Service (NMFS), N O AA, Commerce. 
ACTION: Emergency interim rule.
SUMMARY: The Secretary of Commerce has determined that it is necessary to close a portion of the New England Area known as Georges Bank, defined at 50 CFR 652.2 as the fishing grounds east of 69° W. longitude, to fishing for surf clams, ocean quahogs, or blue mussels. Scallops harvested from this area must be landed in the shucked form. This area is closed for a period of ninety days from the effective date of this rule. This closure is taken because of the adverse environmental conditions which exist due to the high concentrations of paralytic shellfish poison (PSP) found to be present in certain mollusks taken from this area. These adverse environmental conditions preclude the harvest of healthful molluscan food products from this contaminated environment. Crustaceans, such as lobsters and shrimp, and finfish are not impacted by PSP.
EFFECTIVE DATES: May 25,1990 through August 23,1990.
FOR FURTHER INFORMATION CONTACT: John G . Terrill, at (508) 281-9252, or One Blackburn Drive, Gloucester, Massachusetts 01930-2298. 
SUPPLEMENTARY INFORMATION: This emergency action is taken by the Secretary in response to the discovery of high levels of PSP in surf clams [Spisula 
solidissim a) from the Georges Bank Area. The Massachusetts Department of Public Health reported results from 8 PSP tests on surf clams taken from the Georges Shoals area of Georges Bank, a traditional surf clam fishing ground. The tests determined PSP levels between 594 and 1,527 (micrograms/100 grams (pg/ 100g)), and are significantly in excess of the 80 (pg/lOOg) maximum safe level. Blue mussels are commonly used as an indicator organism for PSP testing and will have levels even higher than surf clams. Ingestion of PSP toxin is known to cause severe illness or death in humans. For this reason, the PSP levels reported represent a severe adverse environmental condition which warrants the immediate closure action of the Georges Bank Area.The emergency nature of the adverse environmental condition renders the

normal notice and comment period associated with rulemaking contrary to the public interest Consequently the Secretary is employing his emergency authority under section 305(e)(2)(B) of the Magnuson Fishery Conservation and Management Act, 16 U.S.C.1855(e)(2)(B), to effect this closure.The closure will prohibit fishing for surf clams, ocean quahogs, blue mussels, and other mollusks in the Georges Bank area for 90 days, beginning on May 25, 1990. It will also prohibit landing unshucked scallops from the Georges Bank Area. An extension of the closure, if warranted, is possible for an additional 90 days under the Secretary’s emergency rulemaking authority.During this closure NMFS will consider the options for addressing this problem on an expedient yet long term basis.This action has the support of the Mid-Atlantic and New England Fishery Management Councils, and the Food and Drug Administration.ClassificationThe Assistant Administrator for Fisheries, N O A A , has determined that this action is necessary to respond to an emergency situation and is consistent with the Magnuson Act and other applicable law.The Assistant Administrator also finds that, due to the severe adverse environmental conditions that exist in the area, the reasons justifying taking this action on an emergency basis make it impracticable and contrary to the public interest to provide notice and opportunity for comment, or to delay for 30 days the effective date of this rule, pursuant to 50 CFR 652.23 and 5 U.S.C. 553.The Assistant Administrator has determined that this action does not directly affect the coastal zone of any State with an approved coastal zone management program.This emergency rule is exempt from normal review procedures of Executive Order 12291 as provided in section (8) (a)(1) of that Order. This rule is being reported to the Director of the Office of Management and Budget, with an explanation of why it is not possible to follow the procedures of that order.The Assistant Administrator finds no potential negative impact on the resources as a result of this change. An environmental molluscan shellfish assessment is available at the address above which explains the projected effects of the rule and the impact on the human environment under the National Environmental Policy Act.



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22337This action does not contain a collection of information requirement subject to the Paperwork Reduction Act.This emergency action is exempt from the procedures of the Regulatory Flexibility Act because it is being issued without opportunity for prior public comment.This rule does not contain policies with federalism implications sufficient to warrant preparation of a federalism assessment under Executive Order 12612.List of Subjects in 50 CFR Parts 620,650, and 652Fisheries.
Dated: M ay 25,1990.

James E. Douglas, Jr.,
Deputy A ssistant Adm inistrator fo r Fisheries, 
National M arine Fisheries Service.For the reasons set out in the preamble, 50 CFR parts 620, 650, and 652 are amended as follows:

PART 620— GENERAL PROVISIONS 
FOR DOMESTIC FISHERIESThe authority citation for part 620 continues to read as follows:

Authority: 16 U .S .C . 1081 et. seq.2. In § 620.7, a new paragraph (i) is added as follows:
§ 620.7 General prohibitions. 
* * * * *(i) Fish for or land any mollusks from the Georges Bank Area, defined at 50 CFR 652.2, except Atlantic sea scallops which must be landed in the shucked form.
PART 650— ATLAN TIC SEA SCALLOP 
FISHERY1. The authority citation for part 650 continues to read as follows:

Authority: 16 U .S .C . 1801 e t  seq.

2. In § 650.7, a new paragraph (ij is added as follows:
§650.7 Prohibitions.(i) Land unshucked Atlantic sea scallops from the Georges Bank area defined at 50 CFR 652.2.
PART 652— ATLANTIC SURF CLAM 
AND OCEAN QUAHOG FISHERIES1. The authority citation for part 652 continues to read as follows:

Authority: 16 U .S .C . 1801 et. seq.2. In § 652.23, a new paragraph (a)(4) is added as follows:
§ 652.23 Closed areas.(a) * * *(4) Georges Bank. That portion of the New England area that is located east of 69° W. longitude.* * * * *
[FR Doc. 90-12661 Filed 5-25-90; 5:08 pm] 
BILLING CODE 3S10-22-M
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service

9 CFR Part 92

[Docket No. 89-012]

Importation of Horses From Countries 
Affected With Contagious Equine 
Metritis

AGENCY: Animal and Plant Health Inspection Service, USDA. 
a c t i o n : Proposed rule.
s u m m a r y : We are proposing to amend the regulations regarding horses that are imported from countries affected with contagious equine metritis (CEM) by (1) Removing the requirements that the horses be treated for CEM in the country of origin: (2) reducing the number of specimens that must be collected and cultured in the country of origin: (3) providing that the removal of the clitoral sinuses, when required, may be carried out in either the United States or the country of origin; (4) requiring that a set of specimens for culturing be taken from mares before the horses are treated for GEM in the United States; (5) establishing criteria for the approval of laboratories in the United States for CEM culturing and testing; and (6) clarifying certain requirements regarding specimen collection and culturing in the country of origin. We believe these amendments are necessary to eliminate unnecessary restrictions from the regulations, while continuing to ensure that CEM is not introduced into the United States. 
d a t e s : Consideration will be given only to comments received on or before July 31,1990.
a d d r e s s e s : To help ensure that your written comments are considered, send an original and three copies to Chief, Regulatory Analysis and Development, PPD, APHIS, USDA, room 866, Federal Building, 6505 Belcrest Road,Hyattsville, MD 20782. Please state that your comments refer to Docket No. 89-

012. Comments received may be inspected at USDA, Room 1141, South Building, 14th and Independence Avenue, SW ., Washington, DC, between 8 a.m. and 4:30 p.m., Monday through Friday, except holidays.
FOR FURTHER INFORMATION CONTACT:Dr. William E. Ketter, Chief Staff Veterinarian, SPMDS, VS, APHIS,USDA, room 768, Federal Building, 6505 Belcrest Road, Hyattsville, MD 20782, 301-436-6954.
SUPPLEMENTARY INFORMATION: BackgroundThe regulations in 9 CFR part 92, referred to below as the regulations, govern the importation into the United States of specified animals and animal products, to prevent the introduction into the United States of various diseases, including contagious equine metritis (CEM). CEM is a venereal disease of horses that affects fertility and breeding. Section 92.2(i) of the regulations authorizes the importation of certain horses into the United States from countries affected with CEM, when specific requirements to porvent the horses from introducing CEM into the United States are met.In September, 1988, we met with representatives of the horse industry, importers, representatives of foreign countries, and equine medical practitioners to examine areas in which the regulations might be amended both to eliminate unnecessary provisions and to continue to ensure that CEM is not introduced into United States. The recommendations that resulted from this meeting were presented to the United States Animal Health Association and the American Association of Equine Practitioners, with the consensus being that we should propose to amend the regulations based on the recommendations. We are therefore proposing to amend the regulations as discussed below.Elimination of Treatments in the Country of OriginThe current regulations provide that certain horses intended for importation from CEM-affected countries may enter the United States only if, among other things, they have undergone specified treatment to kill any CEM organisms the horse might be carrying. Such treatment is required for mares and stallions over 731 days of age that do not qualify for

importation as thoroughbred horses in training or that are not being imported into the United States temporarily for competition. The required treatment includes cleaning and washing specific areas of the horses with a chlorhexidine solution, then coating and, where appropriate, filling those areas with a nitrofurozone ointment.It appears, however, that these treatments in the country of origin are unnecessary, because, under the current regulations, the horses subject to the treatments must be treated once again in the United States, prior to being released from quarantine in the State of destination. The treatment in the United States is designed to kill any CEM organisms, and is not dependent for its effectiveness on the treatment in the country of origin. Therefore, except as discussed in this document under the heading “Treatment and Testing of Certain Stallions,” we are proposing to remove the provisions in current §§ 92.2(i)(2) (iv), (v), and (vi) (the latter of which is proposed to be redesignated as paragraph (vii) of the regulations requiring treatment in the country of origin.Elimination of Certain Culturing in the Country of OriginSections 92.203(2) (iv), (v), and (vi) of the regulations require that, following the treatment in the country of origin described in the above paragraphs, sets of specimens be taken from stallions and mares intended for importation, and be cultured negative for CEM before the horse is imported into the United States. In all cases, at least three sets of specimens are required before the horses may be exported from the country of origin. In the case of mares that do not meet certain criteria to help ensure that they are not affected with CEM, another specimen after treatment is required from the endometrium of the uterus.Because this required specimen collection is carried out after the horse is treated for CEM, it is currently necessary to collect at least 3 sets of specimens to ensure valid culturing results. This is because, in those rare cases where the CEM organism is not eliminated by the required treatment, the treatment nonetheless drastically reduces the number of CEM organisms present. This reduction can make it difficult to confirm the presence of the



Federal Register / V o l. 55, No. 106 / Friday, June 1, 1990 / Proposed Rules 22339CEM organism through only one or two cultures. However, if the horse remains affected, the number of organisms builds again over time. Therefore, in such cases, while one or two sets of cultures might not yield valid results, three sets of cultures over time are likely to yield valid results. With the elimination of treatment in the country of origin, culturing only one set of specimens would be more likely to yield valid test results than it would if it were preceded by treatments. Therefore, we are proposing to amend § 92.2{i){2) (iv), and (vi) (the latter of which is proposed to be redesignated as paragraph (vii)) to require that one set of specimens be collected and cultured from the horses involved, before those horses are exported to the United States.However, even though we are eliminating certain provisions requiring CEM treatment in the country of origin, it may happen that a horse owner will voluntarily choose to have his or her horse undergo such treatment before being tested for CEM in that country. In such cases, we believe that if at least 21 days elapse between the treatment and the specimen collection, a valid culture is likely to be obtained. Under the current regulations, 21 days represents the minimum amount of time that must elapse between the treatment and the last set of required specimens. We would therefore specify in proposed §§ 92.2 (i)(2)(iv)(B), (IX2Kv){D),(i)(2)(vi)(B), and (i)(2}{vii){D) that the required specimens shall not be collected less than 21 days following the completion of any treatment to eliminate the CEM organism the horse has undergone in the country of origin. Additionally, current § 92.2{i){2}(v)fG) (proposed to be redesignated as § 92.2(i)(2)(v}(F}) contains provisions for retesting a mare that is intended for importation into the United States, but that has tested positive for CEM. Because such a mare has tested positive for CEM, and therefore is considered a high-risk animal until proven otherwise, it is necessary to have three subsequent sets of specimens cultured negative for CEM before the horse is permitted importation into the United States. In order to help ensure that these subsequent cultures result in a valid determination of the horse’s disease status, we are proposing to require that the first set of “retesting” specimens be collected not less than 7 days following the completion of any treatment to eliminate the CEM organism the mare has undergone in the country of origin. This 7-day delay will ensure that the third set of specimens is taken not less than 21 days following completion of the

treatment, a time period that is likely to ensure valid culture results.Additional Sets of Specimens From Certain MaresMares imported under § 92.2(i)(2)(v) of the current regulations must undergo removal of their clitoral sinuses before qualifying for entry into the United States. (As discussed below under the heading “Clitoral Sinusectomy in the United States,”  we are proposing that such surgery may alternatively be done in the United States.] Under the current regulations, a set of specimens must be taken from the clitoral sinuses of these mares before the sinuses are removed. These specimens, and the clitoral sinuses themselves, must be cultured negative for CEM before the horse may be imported into the United States. H ie specimens are valuable in gauging the CEM status of the mare, because the clitoral sinuses are believed to be a likely repository for the CEM organism in those mares affected with the disease. Under this proposed rule, that specimen collection and culturing would continue to be required, in addition to the one set of specimens discussed in the preceding paragraph, to help determine, before the mare is imported into the United States, whether it is affected with CEM.Elimination of Additional Set of Specimens From Mares From Code of Practice CountriesAs discussed above, certain mares from CEM-affected countries must undergo removal of their clitoral sinuses before importation into the United States. However, mares from countries that have a “Code of Practice” m place and that meet certain breeding and recordkeeping requirements are not required to undergo removal of their clitoral sinuses, either before or after importation into the United States. This exemption from the clitoral sinusectomy requirements is warranted because these mares are stringently tested and monitored for CEM, in countries that have in place stringent testing, culturing reporting, and recordkeeping requirements concerning the disease, and therefore are less likely to be affected with CEM than mares not handled according to the Code of Practice requirements. Because these mares do not undergo a clitoral sinusectomy, a set of specimens from the clitoral sinuses, equivalent to those required from other mares prior to their clitoral sinusectomy, is required from these “Code of Practice” mares prior to their undergoing treatment for CEM. Because we are proposing in this document to remove the requirements for treatment in the country of origin, we

are also proposing to remove the requirements for the specimen collection currently required prior to the treatments. We believe that the elimination of this requirement would not cause an increased risk of the introduction of CEM into the United States, because the regulations would continue to require that the one set of specimens required prior-to export, discussed above under the heading “Elimination of Certain Culturing in the Country of Origin,”  include specimens from the clitoral sinuses, as well as from the clitoral fossa. Additionally, such mares would continue to be subject to the current regulations that require treatment and culturing in the United States, including the culturing of specimens from the clitoral sinuses.Clitoral Sinusectomy in the United StatesAs noted above, because the clitoral sinuses are believed to be a likely repository for the CEM organism in those mares affected with the disease, the current regulations require that the clitoral sinuses from mares from CEM- affected countries be removed in the country of origin, unless specified conditions are met to ensure that the CEM organism has not been transmitted to the mare. However, it appears that the risk of CEM being transmitted to horses in the United States would not be increased if the required clitoral sinusectomy were done in the United States, rather than in the country of origin, as long as the sinusectomy is performed at one of the facilities specified below before the horse is released to its State of destination. Releasing such horses to the State of destination before the required clitoral sinusectomy would unnecessarily increase the risk of mares affected with CEM spreading the disease. Therefore, we are proposing to add to the regulations a new § 92.2(i)(2)(viii], establishing provisions for clitoral sinusectomies to be conducted in the United States on mares from CEM countries.Under these proposed provisions, the specimen collection and culturing requirements in the country of origin would be identical to those for mares that undergo a clitoral sinusectomy in the country of origin, with one exception: if the mare is to undergo a sinusectomy in the United States, the specimen required 30 days prior to export would come from the clitoral sinuses; if the sinuses have already been removed in the country of origin, it would come from the clitoral fossa.



22340 Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Proposed RulesWe would require that if the clitoral sinusectomy is performed in the United States, it be performed either at the School of Veterinary Medicine, Cornell University, Ithaca, New York, or at the College of Veterinary Medicine, University of California, Davis, California. Under the current regulations, mares that are imported into the United States with an incomplete clitoral sinusectomy must be sent to one of these two locations for completion of the clitoral sinusectomy surgery. These two facilities have experience and expertise in performing clitoral sinusectomies on horses, and are the two such facilities closest to the Animal and Plant Health Inspection Service (APHIS) import centers most frequently used to import horses from CEM- countries. We believe these factors would minimize the risk that horses brought to those facilities for clitoral sinusectomies would transmit CEM to horses in the United States.Clitoral Sinusectomy Before ExportationWe are proposing to require that in cases where a clitoral sinusectomy is done in the country of origin, the surgery be carried out no less than 30 days before the date the mare is exported from the country of origin. Under the current regulations, a clitoral sinusectomy carried out in the country of origin must be followed by specified treatment and specimen collection in that country before the mare may be imported into the United States. Because this treatment and specimen collection must be carried out at specified intervals, there is, of necessity, a lapse of from 4 to 5 weeks between the time the clitoral sinusectomy is conducted on the mare and the time the mare is exported from the country of origin. During this time, the lesions caused by the clitoral sinusectomy have a chance to heal. It is only when the lesion is so healed that a valid examination of the horse can be carried out in the United States, to determine if all of the clitoral sinuses were removed during the surgery. Because we are proposing to remove the requirements for treatment and certain of the specimen collections in the country of origin, we believe it is necessary to require that enough time elapse between the time the surgery is done in the country of origin and the date the mare is exported to allow a valid inspection to be done in the United States. Based on our experience, we believe that lesions from clitoral sinusectomy surgery will heal within 30 days of the surgery, and are therefore requiring that the surgery be carried out no less than 30 days before the date of exportation of the mare.

Temporary Exportation to Countries Affected with CEMSection 92.2(i)(2)(viii) of the regulations provides that horses temporarily exported from the United States to a CEM-affected country may, under certain conditions, return to the United States without meeting the treatment and testing requirement that horses otherwise imported from such a country must meet. These provisions are designed to facilitate the reentry of horses that leave the United States temporarily to compete in CEM-affected countries. To qualify for such importation, the horse must be kept separate from other horses in the CEM- affected country, except when competing or exercising, and must not be bred, reside on a breeding premises, or undergo sexual contact or genital examination while in the CEM-affected country. Additionally, any vehicle in which the horse is transported in the country must be cleaned and disinfected before the horse is transported. These requirements help ensure that the horse is not exposed to CEM while in the affected country.In this document, we propose to extend the provisions of § 92.2(i)(2)(viii) (proposed to be designated as § 92.2(i)(2)(xi)) to include horses that are temporarily exported from a country in which CEM does not exist, other than the United States, and that meet the same requirements as those imposed on horses temporarily exported from the United States. Under the current regulations, a horse may not move freely to the United States from a country not affected by CEM, if it has been in a CEM-affected country within 12 months of its intended importation into the United States. We believe this provision imposes unnecessary restrictions on the importaton of horses that have been moved temporarily from a CEM-free country to a CEM-affected country, and that have been handled in a manner to ensure that they are not exposed to CEM in the affected country. Therefore, we propose to amend the regulations to allow such horses to be imported into the United States without being subject to CEM-testing or treatment, if they meet the same requirements in the CEM- affected country as those imposed on horses temporarily exported from the United States.Responsibility for Specimen Collection and TreatmentSection 92.2(i)(2)(iii) of the regulations includes requirements for the importation of mares and stallions from CEM-affected countries, if those horses are in training for competition and are

not used for breeding. To be eligible for importation, such horses must be accompanied by a certificate that is issued and signed by a veterinarian qualified to issue the certificate by the foreign country from which the horses are to be exported. Among the information that must be included on the certificate is a statement that specified specimens have been collected from the horse and cultured with negative results in the country of origin. Because specimens from such horses are not required once the horses reach the United States, the requirement that specimens be collected and cultured in the country of origin would not be changed by this proposal. However, the current regulations do not specify who must collect the specimens. Therefore, we are proposing to require that the specimens be collected by a licensed veterinarian who either is, or is acting in the presence of, the veterinarian who signs the certificate.The regulations in § § 92-2(i)(2) (iv),(v) , and (vi) (the latter of which is proposed to be redesignated as paragraph (vii)}, set forth requirements for specimen collection from certain horses from CEM countries. In all cases except § 92.2(i)(2)(iv), the regulations require that the specimen collection be carried out by a licensed veterinarian. We are proposing to add such a requirement to § 92.2(i)(2)(iv), so that the specimens are collected by an individual whose training and background ensures that the specimens are collected properly, to help ensure accurate culture results.Additionally, § § 92.2(i)(2) (iv), (v), and(vi) (the latter of which is proposed to be redesignated as paragraph (vii)), require that certain surgery and specimen collection be done either by or under the supervision of (in some cases the direct supervision of) the veterinarian signing the required certificate. We are proposing to clarify the meaning of “supervision.” In order to ensure that the veterinarian signing the certificate has first-hand knowledge that the required activities have been carried out, we are proposing to specify that those activities be carried out either by or in the presence of the veterinarian signing the certificate.Record of Times and Dates of Specimen CollectionThe regulations in § § 92.2(i)(2) (iii),(iv), (v), and (vi) (the latter of which is proposed to be redesignated as paragraph vii) require that specimens be collected in the country of origin from horses imported from CEM-affected countries, and be cultured negative from



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Proposed Rules 22341CEM at a laboratory approved to culture for CEM by the National Veterinary Services of the country of origin. However, the regulations do not specify how soon after collection the specimens must be received at the laboratory. Because the time between specimen collection and culturing can be a factor in the validity of the culture results, we are proposing to require that the specimens be received at the laboratory within 48 hours of collection, and that it be certified that the specimens were accompanied to the laboratory by a statement indicating the date and time of collection. Similarly, we are proposing to require that specimens from mares that undergo surgery in the United States to correct an incomplete sinusectomy be received within 48 hours of collection by the National Veterinary Services Laboratories, Ames, Iowa, or a laboratory approved by the Administrator to conduct CEM cultures and tests. (The proposed criteria for laboratory approval is discussed below under the heading “Approval of Laboratories.”) Additionally the specimens would have to be accompanied to the laboratory by a statement indicating the date and time of collection.Treatment and Testing of Certain StallionsSection 92.2(i)(2)(iv) of the regulations include provisions for the importation of certain stallions over 731 days of age.As discussed above under the heading "Elimination of Certain Culturing in the Country of Origin,” we are proposing to require that one set of specimens continue to be collected from such stallions and be cultured negative from CEM before the horses may be imported into the United States. However, the current regulations do not include provisions for the importation of stallions that test positive for CEM but that are subsequently freed, through treatment, of the CEM organism. Therefore, we are proposing to add provisions to § 92.2(i)(2)(iv) to allow stallions that test positive to CEM to be imported into the United States if they undergo specified treatment and are subsequently tested negative for CEM. To qualify, the stallions would have to undergo treatment as follows: For 5 consecutive days the stallion’s prepuce, urethral sinus, and fossa glandis, including the diverticulum of the fossa glandis, would have to be aseptically cleaned and washed (scrubbed) with the stallion in full erection, with a solution of not less than 2 percent of a surgical type of chlorhexidine. Those areas would have to be thoroughly coated (packed) with an ointment of not less

than 0.2 percent nitrofurozone. Such treatment has been proven effective in eliminating the CEM organism, and is required elsewhere in the regulations for treatment of certain stallions. To ensure that the treatment is carried out correctly, it would be required that the stallion be treated either by or in the presence of the veterinarian in the country of origin who completes the certification that is required to accompany the stallion when it is imported into the United States.For the stallion to qualify for importation, 3 sets of specimens would have to be collected from the horse following the treatment, and would have to be cultured negative for CEM. The sets of specimens, to be collected at intervals of no less than 7 days, would have to be collected from the same areas on the stallions that would be treated for the CEM organism, with the last set of specimens collected within 30 days of the horse’s exportation.Areas of Swabbing on StallionsSection 92.4{a)(6)(iii)(A) of the regulations requires that specimens from specified anatomical locations be collected from thoroughbred stallions in the State to which the horse is consigned in the United States, following importation from a country affected with CEM. The regulations require that the specimens be collected from the prepuce, the urethral sinus, and the fossa glandis of the stallion. In this document, we are proposing to specify that the specimen from the fossa glandis also include swabbing from the diverticulum of the fossa glandis. The diverticulum is a recess behind the fossa glandis that can harbor the CEM organism. Implicit in requiring a specimen from the fossa glandis is that the individual taking the specimen reach the diverticulum of the fossa glandis. However, we are proposing to amend the regulations to make this intent clear. Also included in § 92.4(aX6)(iii)(A) is a requirement that the fossa glandis, among other sites, be treated to kill any CEM organisms that might be present. We are proposing to specify that treatment of the fossa glandis include treatment of the diverticulum of the fossa glandis.Section 92.2(i) (2)(iii)(C) of the regulations requires that specimens be collected from the urethral fossa, the urethra, and the penile sheath of certain stallions before they are imported into the United States. Section 92.2(i)(2)(iv)(B) of the regulations requires that specimens be collected from the fossa glandis, urethral sinus, and penile sheath of certain other stallions before they are imported into

the United States. Although these locations are anatomically the same as those specified in § 92.4(a)(6)(iii)(A) as locations from which specimens must be collected, the terminology used in identifying them differs from that used in § 92.4(a)(6)(iii)(A). In order to make the terminology regarding specimen collection from stallions consistent throughout the regulations, we are proposing to specify in § 92.2(i)(2)(iii)(G) and proposed § 92.2(i)(2)(iv)(B) that specimens must be collected from the prepuce, the urethral sinus, and the fossa glandis, including the diverticulum of the fossa glandis.Specimen Collection Prior to TreatmentUnder the regulations, certain horses imported from CEM-affected countries must be moved to States approved by the Administrator to receive those horses, in order to undergo specified testing and treatment, before being released from State quarantine. Under § 92.4(a)(9), mares required to be moved to such States must undergo specified treatment, consisting of washing the mare and applying ointments effective in killing the CEM organism, followed by specimen collection. While we continue to believe that it is essential that specimen collection be carried out following the treatment, to ensure that any CEM organisms that might have been present in the mare have been killed, we believe that it would be appropriate for such specimen collection also to be carried out prior to the treatment. Requiring such specimens prior to treatment would enable us to better determine if a horse was affected with CEM upon exportation from the country of origin, and therefore would enable us to better detect any incidences of horses with CEM being imported into the United States. Therefore, we are proposing to amend the regulations to require that, before the mare is treated in the approved State, an accredited veterinarian collect a specimen from the clitoral fossa, and, if clitoral sinuses are present, a specimen from each clitoral sinus, and submit each specimen or set of specimens for culture to the National Veterinary Services Laboratory, Ames, Iowa, or to a laboratory approved by the Administrator to conduct CEM cultures and tests.Horses Imported Temporarily for CompetitionSection 92.2(i)(2)(vii) (proposed to be redesignated as § 92.2(i)(2)(viii) of the regulations includes provisions for the importation of horses from CEM- affected countries into the United States



22342; Federal Register / Vol. 55/ Na. 10ft. // Friday, Juna.l!, 1990 / Proposed; Rulesfor competition; Under these provisions, which include stringent requirements regarding the horses’ movement and residence in the United States# the horses are eligible for importation for noi mare than 00 days- This time limit was established to allow an imported horse to take part in more than one event, and to provide time for imported horses to become acclimated to oonditionain the area in which they,willicompete. However, members of the horse industry have stated that the 60 day limit is unnecessarily limiting on the number of events in which such horses may take part, and have requested that we extend the time time limit to 90 days. Because we believe that such an extension would not increase the risk of horses transmitting CEM in the United States, we are proposing in this proposed rule to make such an amendment to the regulations.Additionally, we have received requests .from the horse industry to establish regulations under which horses that enter the United'States. temporarily for competition may undergo treatment and testing in the United States to allow them to stay, permanently in this country. The current regulations,in 9 CFR 92.4(a) contain provisions for testing and treatment in the State of destination for horses imported for permanent entry into the United States from countries: affected with CEM. These testing and treatment requirements ensurer that such horses are not affected'with CEM:when they are released from quarantine in the State of destination. We believe that i f  horses imported into the United States temporarily for competition undergo the treatment' and testing required by § 92.4(a), and if mares imported temporarily for competition also undergo a clitoral sinusectomy as provided in proposed § 92;2(i)(2)(vi); they too nan be permanently entered into the United States without risk of spreading CEM to other horses; WO are therefore proposing to add such provisions to the regulations. The only mares that would not be required to undergo a clitoral sinusectomy would be those that meet the requirements in § 92.2(i)(2)(vi) (proposed to be redesignated as § 92;2(i)(2)(yii) which exempts certain mares from the clitoral! sinusectomy requirements, based on the mares’ breeding, testing, and residence history in the country of origin.Approval of LaboratoriesSection 92̂ 1(a)(10)(i) of the current regulations requires thatiall specimens for CEM collected in the United States under § 92.4(a) be cultured in the United States either at the National Veterinary

Services Laboratories; Ames# Iowaj.orat a laboratory approved to conduct CEM cultures and tests by the Administrator of the Animal ¡and PI ant Health Inspection Service. However, the current regulations dò not include criteria fOr the approval of laboratories,. We are therefore proposing lo add such criteria to the regulations;In order to qualify for approval, a; laboratory would be required to have technical personnel assigned to conduct CEM culturing and testing who possess the following minimum qualifications:(1) A  bachelor’s  degree in microbiology; ;(2) a minimum of 2 years experience- working in a bacteriology laboratory; and (3) experience working with the CEM organism, including knowledge of the specific media requirements, atmospheric requirements, and procedures for tike isolation and identification o f the CEM organism. Additionally; it would be required that the laboratory follow standard test protocol prescribed by the. National Veterinary Services Laboratories, and report alLofficial test results to the State animal health official and the APHIS Veterinarian in Charge. To maintain approval the laboratory would also be required to test with the CEM organism each lot of media it prepares, to ensure that the media support the growth of the laboratory’s reference cultures. We would require that any media that do not support the growth of the reference culture be discarded. We are also proposing to revise the wording in the regulations regarding the denial and' withdrawal of laboratory approval, in order to clarify these provisions,Culturing of Specimens Collected Prior to Correction o f  an Incomplete Sinusectomy,Section 92.2(i)(?)(v)(HJ (proposed to be redesignated as §92,2(i)(2)(v)(G)) of the regulations contains provisions for the correction in the United sSthtes of incomplète clitoral isinusectOmies on ; mares imported from CEM countries,The regulations currently require that a specimen taken from the sinuses prior to, the surgery, andwhatever remains of the sinuses themselves, must be sentito a "State or Federal «animal disease diagnostic laboratory" for culture, hr.§ 92.2(a) (10) (i), .these laboratories are more specifically refferred to as the National Veterinary Services Laboratories; Ames; Iowa; or a laboratory approved by APHIS to conduct CEM cultures andreste. We are proposing to use this more specific terminology in proposed § 92.2(i)(2)(v)(G), The National Veterinary, Services Laboratories in Ames, IOwa, is the federal facility used

to carry out CEM culturing and testing,, and any, State laboratory, used for culturing and testing for GEM under the regulations must; be approved by APHIS,DéfinitionsW e.are prop osing t o add definitions of “State animal healtfrofficialV and "Veterinarian in Charge”  to the regulations; to clarify the meaning of j those words as used in our proposed: amendments to the regulations.Executive Older 12291 and Regulatory Flexibility ActWe are issuing this proposed rule in conformance with Executive Order 12291, and we have determined that it is not a "major rule.” Bàsed on information complied by the Dëpartment, ,we have dètermined thatlhis proposed rule would have an effect on the economy of less than $100million; would «not causc a major increase in costs or prices fop consumers, individuals, industries; Fédéral, State or local government agencies or geographic regions4, and1 would not cause a significant adverse effect on competition; employment, investment; productivity, innovation, or on the ability of United Statesbased enterprises to compete with foreign- based enterprises in domestic or export markets.This proposed rule would make a number of changes to the regûlations regarding horses from countries affected with CEM# Some of the proposed’ changes would have no economic impact, For,instance,,our proposed' clarifications of terminology regarding, specimen collection .would have no. economic impact. Similarly; in.setting forth criteriarfor appro vaLof. laboratories, we are.adding to the. regulations ¡criteria that .are already followed by, affected laboratories in seeking and retaining,approval; The proposed changes that would have an economicimpact, are discussed below.Virtually all .of the economic impact, from these proposed rules would, be on importers o f horses. It is difficult to determine how many of these importers are small entities. Horses that are: brought permanently into -the United States are typically handled by • import brokerage firms thatmay represent individuals, horse farms; or private industries and corporations; These, clients are the entities that ultimately pay for the cost of preparing the horse for importation. Some horse importers and brokerage firms are foreign-entities, although the individual ;broker who handlers the transaction must be licensed and bonded in aUnited States customs district; Precise figures on the



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Proposed Rules 22343actual number of foreign individuals and entities that annually import horses into the United States are unavailable, although we know from experience that such importers comprise some percentage of importers bringing in horses from CEM-affected countries. This analysis is concerned only with the impact on domestic entities.We are proposing to remove all requirements for treatment in the country of origin of horses from CEM countries, except for stallions that test positive for CEM and are subsequently retested negative before importation into the United States. Currently, treatment is required for mares and stallions over 731 days of age that do not qualify for importation as thoroughbred horses in training or that are not being imported into the United States temporarily for competition. The required treatment includes cleaning and washing specific areas of the horses with a chlorhexidine solution, then coating and, where appropriate, filling those areas with a nitrofurozone ointment.In fiscal year 1989, there were 34,421 importations of horses into the United States from foreign countries. During that year, 3,281 horses were imported from countries affected with CEM.Fewer than 500 of those horses were required to undergo treatment in the country of origin. (Of the horses that did require treatment, some were imported by foreign individuals or entities.) O f the horses requiring treatment, fewer than 325 were mares and fewer than 175 were stallions. Based on typical current rates for CEM treatment in foreign countries, the savings per mare from elimination of treatment requirements would be approximately $55; the saying per stallion would be approximately $140.We are also proposing to remove the requirements for certain specimen collection in the country of origin. Specimen collection in the form of swabbing, and culturing of those specimens, is currently required in the country of origin from those horses requiring treatment. Three sets of specimens are currently required following the treatment, with one additional specimen required of certain mares. In this document, we are proposing to require only one set of specimens after treatment. Additionally, we are also proposing to remove the requirement for a separate set of specimens that is required before treatment of certain other mares.Overall, we are proposing to eliminate two sets of specimens from stallions and three sets of specimens from mares. The savings from this reduction in specimen

collection would be approximately $90 per mare and $220 per stallion. Therefore, the total savings per stallion from the proposed changes in both treatment and testing requirements would be approximately $360, plus whatever taxes might be imposed in the country of origin. The total savings per mare would be approximately $145, plus taxes. However, that $145 savings for mares would be reduced by the cost of an additional set of specimens we are proposing to require in the United States, reducing the savings per mare to approximately $100. Typically, the average cost of purchasing and permanently importing a horse into the United States ranges between $10,000 and $15,000. This includes the sale price of the horse, as well as the cost of transportation, insurance, quarantine, veterinary fees, and other miscellaneous expenses.Under the current regulations, certain mares from countries affected with CEM are required to undergo removal of their clitoral sinuses before being imported into the United States. In this document, we are proposing to allow this clitoral sinusectomy to be done in the United States, rather than in the country of origin, if the importer so chooses. Because this choice is up to the importer, there is no way to project how many mares would undergo the surgery in the United States under the proposed rule. However, based on the price ranges available to us for clitoral sinusectomies in foreign countries, and on the cost of clitoral sinusectomies at the facilities at which the surgery would be done in the United States, we expect that the savings from having the sinusectomy done in the United States would range between $50 and $100 per mare.Under the current regulations, horses arriving from a country not affected with CEM, that have been in a CEM-affected country within the 12 months prior to their importation into the United States, must be treated and tested as if they were being imported from a CEM- affected country. However, in certain cases, the Administrator has waived such requirements with regard to horses that have traveled from countries not affected with CEM to CEM-affected countries to compete, when those horses were moved and handled under conditions that ensured that the horses were not exposed to CEM, and when the Administrator determined that importation of the horses would not endanger livestock in the United States. In this proposed rule, we specify the residence, transportation, and handling requirements that would have to be met

for such horses to be imported into the United States without the testing and treatment that would otherwise be required. Currently, there are no accurate figures available concerning the number of horses that are imported into the United States after competing in a CEM-affected country, although we know that some percentage of those horses are imported under the waivers discussed above, and are not treated and tested before importation. Additionally, some percentage of the owners of horses imported from countries not affected with CEM are foreign individuals or entities. For those horses from countries not affected with CEM that would otherwise be treated and tested because they spent some time in a CEM-affected country during the 12 months prior to their importation into the United States, the proposed regulations would provide the following savings: For each mare not treated, tested, and subjected to clitoral sinusectomy surgery—$466; for each stallion not tested and treated—$472.Overall, these proposed provisions would have an effect on no more than than 500 of the 34,421 importations of horses each year. The economic impact of this proposed rule on importers of those horses would not be great, given the overall cost of importing a horse into the United States. Therefore, we do not expect that the proposed changes would cause a significant increase in the number of horses imported into the United States each year. Further, we do not anticipate a significant economic impact on sponsors of and participants in competitive events in the United States because of these proposed provisions. The largely majority of competitive equine events in this country are horse races. Information supplied to us by the horse industry indicates that a large number of the races run in foreign countries are run on grass, whereas races in the United States are commonly run on dirt tracks. Because of the difficulty in training a horse to run competitively on different types of surfaces, we do not anticipate a significant increase in the number of foreign horses entering races in this country.Under these circumstances, the Administrator of the Animal and Plant Health Inspection Service has determined that this proposed rule would not have a significant economic impact on a substantial number of small entities.Paperwork Reduction Act.In accordance with section 3507 of the Paperwork Reduction Act of 1980 (44



22344 Federal Register / Vol. 55, No. 106 /.' Friday, June, Ti 199D / Proposed RulesU.S.C. 3507), we have submitted the' information 'collection provisions-that are included in this proposed rule-for approval to the Office of Management and Budget (OMB), Please send [written comments concerning any information ■ collection to the Office of information and Regulatory Affairs* OMB, Attention: Desk Officer for APHIS, Washington, D C 20503. Submit a duplicate copy o f your‘comments to Regulatory Analysis and Development* APHIS, USDA, room 866, Federal Building, 6505 Balorest Road, Hyattsville; MD 20782.
Executive Order 12372The program/activity is listed in the- Catalog of Federal Domestic Assistance unden No. 10.025 and da subject to Executive Order 12372, which requires intergovernmental 'consultation .with State and local officials. (See 7 CFR part 3Q15; subpart V.) ;
List of Subjects in 9  CFR Part 92Animal diseases* Imports, Livestock and livestock.products, Quarantine, Transportation..Accordingly* 9GKR part 92 would be amended as follows:;
PART 92— IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN. 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREONT. The authority citation forpart 92 would continue to read as follows:

Authority: 7 U .S .C . 1622; 19 U.S.C..130fi; .21
U .S .C . 102-105; n r, 134a, 134b, 134c, 134d, 
134f, and 135; 31 U .S .C . 9701*,7 CFR  2.17, 2.51, 
and 371.2(d).2. In § 92.1, definitions o f "State animal health ¡official^ and; “Veterinarian in charge” would she added, in alphabetical order, to ¡read as follows:§92.1- Definition». * * * * * * *

State animal health official! The State official responsible for livestock and' poultry disease conttol and eradication programs.
* * * * *

Veterinarian in Charge; The veterinary official of’the Animal and, Plant Health Inspection Service, United States Department of Agriculture, who is assigned.by.the Administrator to. supervise and perform the official animal health work of the Animal and Plant Health Inspection Service in the State concerned.* * * * *-

§92.2 [Amended]3. In § 92.2, paragraph (i}(2)(iii)(B), the word» “ tod that the last of ; these sets of specimens was collected within ;3Q. days of exportation” would be removed, and the words “that the last of these sets of specimens were collected within 30 days of exportation; ;and that all specimens required bythis paragraph were collected by a licensed veterinarian who either is, or is acting in the presence of: the veterinarian signing the certificate required by paragraph (i)(2)(iii) of this section" would b& added <in:theirplace.4. In § 92.2„paragraph (j)(2)(|ii)(Q would be revised :to read as follows:
§ 92.2 General prohibitions; exceptions.* * * * *-

(1) *(2) .* * *(C) For stallions over 731days of age, that negative cultures were obtained from sets o f specimens collected on 3 separate occasions from each of the surfaces of the prepuce; the urethral sinus, and thafossa glandis, including the diverticulum of.the fossa glandis, respectively, for each set o f  specimens, at intervals ofnot less then 7 days between the collection o f each set o f specimens; that the lasfofithese sets o f specimens was collected within 30 days o f exportation; and that all specimens required by this-paragraph were collected by a  licensed veterinarian who either is ,,or is acting in the presence o f  the. veterinarian signing the certificate required by paragraph (i)(2)(iii). o f this section.* *‘ **' '*-• ' *‘
§92.2 [Amended]5; In § 92.2; the second sentence in paragraph (i)(2)(iii)(DJ would be removed.6. In § 92.2, a new paragraph(i)(2)(iii)(E) would be added to read as follows;
§92.2 General prohibitions; exceptions,* * * * *.

(1) * * *
(2) *  *  *(iii) * * *(E) All specimens required by, paragraphs (i)(2)p)(B) and,(i)(2)(iii}(p) of this ¡section were received within 48 hours of collection by a laboratory approved by the National Veterinary Service of such country to conduct cultures for CEM, and that the specimens were accompanied to the laboratory by- a statement indicating the date and time of collection:.

*  *  * r *  : **7. In: §;9Z2, paragraph (i)(2)(iv.)(A); would be removed; paragraphs

a)(2)(iv)(B),.(i){2)(iv)(e)>and(i)(2)(iv)(D) would:beredesignated:as paragraphs(i)(2)(iv)(A), (i)(2)(iv)(B),,and:(i)(2)(iv)(G) respectively and revisad; and new paragraphs?(i)(2)(iv)(D); (i)(2)(iv)(P) and(i)(2)(iv)(F) would ¡be-added, to readies follows:
§92.2 General prohibitions; exceptions.,
* * * * *(1) * * *(2) * * *(iv) * * **(A) A  set of specimens was collected from the stallion descrihed on the certificate, from the prepuce, urethral sinus, andiossa glandis, including the diverticulum o f the fbssa glandis, by a licensed veterinarian who either is, or is acting in the presence o f the veterinarian signing the certificate, and that, exceptas provided in paragraph (i}(2)(iv}(E) of this section, allofthe specimens.collected were cultured negative fbr CEM'ih a laboratory, approved to culture for CEM by the National Veterinary Services o f the country of origin;(B) The specimens calleeted in accord with paragraph (j)(2)(iv.)(A) of this section were: collected tod-cultured within 3D days -of‘the date, of export .of. the stallion described on the certificate,, but were collected not Jess than .21 days., following completion of any treatment to eliminate the CEM  organism the.stallion has undergoneinthecountry o f  origin.(C) The stallion doscribed on the certificate was notusedfor natural breeding, or for collection o f semen for artificial insemination, from the time the specimens were collected through the date of export;(D) All specimens required by paragraph (i)(2)(iv)(A) of this sections were received within 48 hours o f collection by a laboratory approved by the National Veterinary Services ofisuch country'to conduct cultures fbr GEM, and that the specimens were, accompanied to the laboratory by a statement indica tingthedate and time of collection;.(E) If any specimen required by* paragraph (i)(2)(iv)(A) of this section was found tor be positive fbr CEM; on 5 consecutive days the prepuce, urethral sinus, and fossa glandis, including the diverticulum of the fossa glandis, of the stallion were asepticahy cleaned and washed (scrubbed) while in full erection with a solution o f not less than 2'percent of a surgical type of; ohlbrhexidine and then were thoroughly coaied (packed) with an oinimentiof not less than 0.-2 percent nitrofurozone, by a licensed veterinarian ¡who either is, or is acting in
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the presence of, the veterinarian signing the certificate; and(F) If any specimen required by paragraph (i)(2)(iv)(A) of this section was found to be positive for CEM, that after an interim of 7 days following the 5th consecutive day of the scrubbing and packing required in paragraph(i)(2)(iv)(E) of this section, 3 separate sets of 3 specimens each were collected from the stallion described on the certificate, at intervals of not less than 7 days between the collection of each set, from the surface of the prepuce, urethral sinus, and fossa glandis, including the diverticulum of the fossa glandis, respectively, by a licensed veterinarian who either is, or is acting in the presence of, the veterinarian signing the certificate; that all of the 9 specimens collected were cultured negative for CEM in a laboratory approved to culture for CEM by the National Veterinary Services of the country of origin; and that the last of the 3 sets of specimens was collected and cultured within 30 days of the date of export of the stallion described on the certificate.
*  *  *  *  *8. In § 92.2, paragraphs (i)(2)(v)(A)(2), (//), [Hi] and (¿V) would be redesignated as paragraphs (i)(2)(v){A)(2) (///), (jV) and (v), respectively; a new paragraph(i)(2)(v)(A)(2)(/z) would be added; paragraph (i)(2)(v)(A) [2)[i] and newly designated paragraphs (i)(2)(v)(A)(2)
[Hi], (vV), and (v) would be revised; paragraphs (i)(2)(v)(D) would be removed; paragraphs (i)(2)(v) (E), (F),(G), and (H) would be redesignated as paragraphs (i)(2)(v) (D), (E), (F), and (G), respectively; and paragraph (i)(2}{v)(C) and newly designated paragraphs(i)(2)(v) (D) and (E) would be revised, to read as follows:
§ §2.2 Genera! prohibitions; exceptions. 
* * * * *(1) * * *(2) * * *

jv) * * *(A) * * *¡2) * * *(/) That the veterinarian signing the certifícate either performed or was present during the surgery and specimen collection required by paragraphs(i)(2)(v)(B), (i)(2)(v)(C), (i)(2)(v)(D), and(i)(2)(v}(F) of this section;(/f) That all specimens required by paragraphs (i)(2)(v)(B), (i)(2)(v)(C),(i)(2)(v)(D), and (i)(2)(v)(F) of this section were received within 48 hours of collection by a laboratory approved by the National Veterinary Service of such country to conduct cultures for CEM, and that the specimens were accompanied to the laboratory by a

statement indicating the date and time of collection;
[Hi] The dates on which the surgery and cultures required by paragraphs(i)(2)(v)(B), (i)(2)(v)(C), (i)(2)(v)(D), and(i)(2)(v)(F) of this section were performed;(;V) The results of all cultures required by paragraph (i)(2)(v)(B), (i)(2)(v)(C), and(i)(2)(v)(D), and (i)(2)(v)(F) of this section and the name of the laboratory that conducted the cultures;(v) That, except as provided in paragraph (i)(2)(v)(F) of this section, all specimens required to be cultured have been found negative for CEM; and * * * * *(C) A  licensed veterinarian surgically removes the clitoral sinuses of the mare no less than 30 days prior to the date of export, and submits the clitoral sinuses to a laboratory approved to culture for CEM by the National Veterinary Service of the country of origin; and(D) After the surgery required by paragraph (i)(2)(v)(C) of this section, a -licensed veterinarian collects a specimen from the clitoral fossa within 30 days of the date of export of the mare described on the certificate, but not less than 21 days following the completion of any treatment to eliminate the CEM organism the mare has undergone in the country of origin, and submits the specimens for culture to a laboratory approved by the National Veterinary Service of such country to conduct such cultures; and(E) The mare described on the certificate is not bred from the time the specimen collection required by paragraph (i)(2)(v)(D) of this section is begun through the date of export. * * * * *

§ 92.2 [Amended]9. In § 92.2, newly designated paragraph (i)(2)(v)(F), the first sentence, the words “paragraph (i)(2)(v)(B),(i)(2)[v}(C), (i)(2)(v)(D), or (i)(2)(v)(E)” would be removed, and the words “paragraph (i)(2)(v)(B), (i)(2)(v)(C), or(i)(2)(v)(D)” would be added in their place; and the words “and not less than 7 days following the completion of any treatment to eliminate the CEM organism the mare has undergone in the country of origin” would be added immediately following the words “the last positive culture” .10. In § 92.2, newly designated paragraph (i)(2)(v)(GJ, the first sentence, the words “licensed veterinarian” would be removed, and the words “accredited veterinarian” would be added in their place.11. In § 92.2, newly designated paragraph (i)(2)(v)(G), the second

se nten ce w o u ld  be rem oved, an d  tw o  
n e w  se n ten ces w o u ld  b e inserted  
im m e d iate ly  after the first se n ten ce, to 
read  as fo llo w s:

§ 92.2 General prohibitions; exceptions. 
* * * * *(1) * * *(2) * * *

(v) * * *
(G ) * * * W ith in  tw o hours prior to 

su ch  surgery, an  a ccred ited  veterinarian  
sh all collect a sp ecim e n from  the clitoral 
sin uses o f  the m are, a n d  this sam ple, 
together w ith  the clitoral sin uses or 
portion th ereo f rem oved, sh all be  
subm itted for culturing to either the 
N a tio n a l V e te rin a ry  S e rv ice s  
Lab o rato ries, A m e s , Io w a , or a 
la b o ra to ry  ap proved  b y  the  
A d m in istra to r to co n d u ct C E M  cultures  
an d  tests. A l l  sp ecim e n s subm itted for  
C E M  culture to the N a tio n a l V e te rin a ry  
S e rv ice s  L ab o rato ries or an ap proved  
lab o rato ry for C E M  culture m ust b e  
re ce iv e d  b y  the N a tio n a l V e te rin a ry  
S e rv ic e s  Lab o rato ries or ap proved  
lab o rato ry w ith in  48 hours o f  co lle ctio n , 
an d  m ust b e a cco m p a n ie d  b y  a  
state m e nt in d ica tin g  the d ate an d  tim e 
o f co lle ctio n . * * ** * * * *

12. In  § 92.2, p aragrap h s (i)(2)(vi)(B)
(5), (6), an d  (7) w o u ld  b e  red esignate d  as  
p aragrap h s ji)(2)(vi)(B) (0) (7), an d  (5), 
re sp e ctiv e ly , a n d  a n e w  paragraph
(i)(2)(bi)(B)(5) w o u ld  b e a d d ed  to read  as  
fo llo w s:

§ 92.2 Genera! prohibitions; exceptions. 
* * * * *

(1) * * *
(2) * * *
(vi) * * *
(B) * * *
(5) T h a t all sp ecim e n s required b y  

p aragraph (i)(2)(iii)(D) o f  this se ctio n  
w ere re ceived  w ith in  48 hours o f  
co lle ctio n  b y  a lab o rato ry ap proved  b y  
the N a tio n a l V e te rin a ry  S e rv ice  o f  su ch  
cou ntry to co n d u ct cultures for C E M ,  
an d  that the sp ecim e n s w ere  
a cco m p a n ie d  to the lab o rato ry b y  a 
statem ent in d ica tin g  the d ate an d  tim e  
o f collection ;* * * * *

13. In  § 92.2, p aragrap h s (i){2)(vi)(E) 
a n d  (F) w o u ld  b e rem oved; p aragraph
(i)(2)(vi)(G) w o u ld  b e  red esignated  as  
p aragraph (i)(2)(vi)(E) an d  revise d , and  
p aragraph (i)(2)(vi)(D) w o u ld  be revised  
to read  as fo llo w s:

§ 92.2 General prohibitions; exceptions. 
* * * * *

(1) * * *(2) * * *
(vi) * * *



22346 Federal Register / V ol. 55, N o. 106 / Friday, June 1, 1990 / Proposed Rules(D) A  licensed veterinarian who either is, or is acting in the presence of, the veterinarian signing the certificate specified in paragraph (i)(2)(vi)(B) of this section, collects a set of specimens comprised of a specimen from the clitoral fossa and a specimen from each of the clitoral sinuses within 30 days of the date of export of the mare described on the certificate, but not less than 21 days following the completion of any treatment to eliminate the CEM organism the mare has undergone in the country of origin, and submits the specimens for culture to a laboratory approved by the National Veterinary Services of the country of origin to conduct such cultures. Such required supervision, the dates of collection and culturing, and the results of such cultures shall be recorded on the certificate specified in paragraph (i)(2)(vi)(B) of this section; and(E) The mare described on the certificate is not bred from the time of the specimen collection through the date of export, and such information is recorded on the certificate specified in paragraph (i)(2)(vi)(B) of this section. * * * * *14. In § 92.2, paragraphs (i)(2) (vi), (vii) and (viii) would be redesignated as paragraphs (i)(2) (vii), (viii), and (xi), respectively, and new paragraph (i)(2)(vi) would be added to read as follows:
§ 92.2 General prohibitions; exceptions. 
* * * * *(1) * * *

(2) * * *(vi) Any mare over 731 days of age imported if:(A)(1) The mare is accompanied by an import permit as required in § 92.4; and
[2] The mare is accompanied by a certificate, which contains the information required by § 92.17, is either signed by a salaried veterinarian of the National Veterinary Services of the country of origin, or signed by a veterinarian authorized by the National Veterinary Services of the country of origin and endorsed by a salaried veteriarian of the National Veterinary Services of the country of origin, thereby representing that the veterinarian signing the certificate was authorized to do so, and, in addition, states:(/) That the veteriarian signing the certificate either performed or was present during the specimen collection required by paragraph (i)(2)(vi)(B) of this section;(//} That all specimens required by paragraph (l)(2)(vi)(B) of this section were received within 48 hours of collection by a laboratory approved by the National Veterinary Service of such

country to conduct cultures for CEM, and the specimens were accompanied to the laboratory by a statement indicating the date and time of collection;
[Hi] The dates on which the cultures required by paragraph (i)(2)(vi)(B) of this section were performed;(/v) The results of all cultures required by paragraph (i)(2)(vi)(B) of this section and the name of laboratory that conducted the cultures; and(v) That, except as provided in paragraph (i)(2)(vi)(D) of this section, all specimens required to be cultured have been found negative for CEM.(B) A  licensed veterinarian collects a specimen from the clitoral sinuses of the mare within 30 days of the date of export of the mare described on the certificate, but not less than 21 days following the completion of any treatment to eliminate the CEM organism the mare has undergone in the country of origin, and submits the specimens for culture to a laboratory approved by the National Veterinary Service of the country to conduct such cultures.(C) The mare described on the certificate is not bred from the time the specimen collection required by paragraph (i)(2)(vi)(B) of this section is begun through the date of export.(D) Any specimen required by paragraph (i)(2)(vi)(B) of this section is found to be positive for CEM, and a licensed veterinarian on 3 separate occasions collects an additional specimen from the clitoral sinuses, at intervals of not less than 7 days between the collection of each specimen, with the first additional specimen collected not less than 1 year from the date of the last positive culture, but not less than 7 days following the completion of any treatment to eliminate the CEM organism the mare has undergone in the country of origin. One additional specimen is collected from the endometrium of the uterus during estrus, and each specimen required by this paragraph is cultured with negative results at a laboratory approved to culture for CEM by the National Veterinary Services of the country of origin.(E) Following the Federal quarantine required by § 92.11(d), the mare, at the expense of the importer, is moved to the School of Veterinary Medicine, Cornell University, Ithaca, New York, or to the College of Veterinary Medicine, University of California, Davis, California, where the surgery, treatments, and specimen collection required by paragraphs (i)(2)(vi)(F) and (i)(2)(vi)(G) of this section are performed.

(F) An accredited veterinarian collects a specimen from each clitoral sinus of the mare within 2 hours of the surgery required by paragraph (i)(2)(vi)(G) of this section, and submits these specimens for culture to the National Veterinary Services Laboratories, Ames, Iowa, or to a laboratory approved by the Administrator to conduct CEM cultures and tests.(G) An accredited veterinarian surgically removes the clitoral sinuses of the mare and submits the clitoral sinuses to the National Veterinary Services Laboratories, Ames, Iowa, or to a laboratory approved by the Administrator to conduct CEM cultures and tests. Following the surgery and inspection by an APHIS inspector for complete removal of the clitoral sinuses, the mare must be moved to the State of destination shown on the permit provided for in § 92.4(a), as soon as it is possible to do so without endangering the mare.(H) All specimens submitted to the National Veterinary Services Laboratory, or a laboratory approved by the Administrator to conduct CEM cultures and tests, shall be accompanied by a statement indicating the date and time of collection. To be eligible for CEM culture or testing, the specimen must be received by the National Veterinary Services Laboratory or approved laboratory within 48 hours of collection.* * * * *
§ 92.2 [Amended]

15. In § 92.2, newly designated paragraph (i)(2)(viii) introductory text, the number “60” would be removed, and the number “90” would be added in its place.16. In § 92.2, newly designated paragraph (i)(2) (viii)(A), the words “60 days following the horse’s release from the port of entry” would be removed, and the words “90 days following the horse’s release from the port of entry, except as provided in paragraphs (i)(2)(ix) and (i)(2)(x) of this section” would be added in their place.
17. In § 92.2, new paragraphs (i)(2)(ix) and (i)(2)(x) would be added to read as follows:

§ 92.2 General prohibitions and 
exceptions.* * * * *(1) * * *

(2)  * * *(ix) Stallions over 731 days of age that are imported for no more than 90 days in accord with paragraph (i)(2)(viii) of this section, but that, following completion of the itinerary specified in the import



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Proposed Rules 22347permit provided for in § 92.4(a) of this part, are moved to a State listed in § 92.4(a)(5)(ii) of this part as approved to receive stallions over 731 days of age, and are treated and handled in accordance with § 92.4(a) (6)(iii) of this part.(x) Mares over 731 days of age that are imported for no more than 90 days in accordance with paragraph (i)(2)(viii) of this section, but that, following completion of the itinerary specified in the import permit provided far in§ 92.4(a) of this part, are moved to a State listed in § 92.4(a)(8)(ii) of this part as approved to receive mares over 731 days of age, and are treated and handled in accordance with § 92.4(a)(9)(iii) of this part. Before being so treated and handled, the mares must undergo removal of the clitoral sinuses, as provided in paragraphs (i)(2)(vi)(E) through (i)(2)(vi)(F) of this section, except that mares that meet the certification requirements of paragraphs (i)(2)(vii)(B) and (i)(2)(vii)(C) of this section may be permanently entered without undergoing removal of the clitoral sinuses.
* * * * *18. In § 92.2, newly redesignated paragraphs (i)(2)(xi)(A) through (i)(2)(xi)(C) would be redesignated as paragraphs (i)(2)(xi)(C) through (i)(2)(xi)(E), the introductory text of newly designated (i)(2)(xi) would be removed and new paragraphs (i)(2)(xi)(A) and (i)(2)(xi)(B) would be added in its place, to read as follows:
§ 92.2 General prohibitions; exceptions. 
* * * * *

(1) * * *
(2) * * *(xi) (A) Horses that have been temporarily exported from the United States to any country listed in paragraph (i)(l) of this section for not more than 60 days, and that have not been bred to any animal during the 60-day period, are eligible for return without .meeting the requirements of paragraphs (i)(2)(iii) through (i)(2)(x) of this section, if they are imported into the United States in accordance with paragraphs (i)(2)(xi)(C) through (i)(2)(xi)(E) of this section.(B) Horses that, during the 12 months preceding their importation into the United States, have been temporarily exported for not more than 60 days from a country not listed in paragraph (i)(l) of this section, other than the United States, to a country listed in paragraph (i)(l) of this section, and that have not been bred to any animal during the 60- day period, are eligible for importation into the United States without meeting the requirements of paragraphs (i)(2)(iii) through (i)(2)(x) of this section, if they

are imported into the United States in accordance with paragraphs (i)(2)(xi)(C) through (i)(2)(xi)(E) of this section.* * * * *19. In paragraph 92.2, newly designated paragraph (i)(2)(xi)(C)(l) would be revised, newly designated paragraphs (i)(2)(xi)(C) (2) and (3) would be redesignated as paragraphs(i)(2)(xi)(C) (3) and [4}t and a new paragraph (i)(2)(xi)(C)(2) would be added, to read as follows:
§ 92.2 General prohibitions; exceptions. 
* * * * *(1) * * *(2)  * * *(xi) * * *(C) * * *(1) In the case of horses temporarily exported from the United States in accordance with paragraph (i)(2)(xi)(A) of this section, a copy of the United States health certificate issue for the exportation of the horse from the United States and endorsed in accordance with the export regulations in part 91 of this chapter;(2) In the case of horses temporarily exported from a country not listed in paragraph (i)(l) of this section in accordance with paragraph (i)(2)(xi)(B) of this section, a copy of a health certificate from that country that is equivalent to that required in paragraph(i)(2)(xi)(C)(l) of this section; * * * * *
§ 92.4 [Amended]20. In § 92.4, paragraph (a)(l)(ii)(A), the number “60” would be removed and the number “90” would be added in its place.21. In § 92.4, the words “or§ 92.2(i)(2)(ix)” would be added after the words “ § 92.2(i)(2)(iv)” in the following places:(a) paragraph (a)(5)(i);(b) paragraph (a)(6), the introductory text;(c) paragraph (a)(6)(ii)(A)i and(d) paragraph (a)(6)(iii), the introductory text.22. In § 92.4, paragraph (a)(5)(H), the words “and § 92.2(i)(2)(ix) would be added after the words § 92.2(i)(2)(iv).23. In § 92.4, paragraph (a), the words “ § 92.2(i)(2)(v) or § 92.2(i)(2)(vi)” would be removed, and the words“ § 92.2(i)(2)(v), § 92.2(i)(2)(vi),§ 92.2{i)(2)(vii), or § 92.2(i)(2)(x)” would be added in their place, in the following places:(a) paragraph (a)(8)(i);(b) paragraph (a)(9), introductory text;(c) paragraph (a)(9)(H); and((d) paragraph (a)(9)(iii)24. In § 92.4, paragraph (a)(8)(ii), the words “ § 92.2(i)(2)(v) and

§ 92.2(i)(2)(vi)” would be removed, and 
the words “§ 92.2(i)(2)(v), § 92.2(i)(2)(vi), 
§ 92.2(i)(2)(vii), and § 92.2(i)(2)(x)” 
would be added in their place.

25. In § 92.4, in paragraph (d){l)(iv), 
footnote 3 and its reference would be 
redesignated as footnote 5 and in 
paragraph (d)(7)(iii) introductory text, 
footnote 5 and its reference would be 
redesignated as footnote 6.

26. In § 92.4 paragraphs (a)(9)(iii)(A), 
(B), (C), and (D) would be redesignated 
as paragraphs (a)(9)(iii)(B), (C), (D), and 
(E); new paragraph (a)(9)(iii)(A) would 
be added; the first sentence in newly 
designated (a)(9)(iii)(D) and in 
(a)(9)(iii)(E) would be revised; 
paragraphs (a)(10)(iii) and (iv) would be 
removed; and new paragraphs (a)(ll), 
(a)(12), and (a)(13) would be added, to 
read as follows:

§ 92.4 Import permits for ruminants, 
swine, horses from countries affected with 
CEM, poultry, poultry semen, animal semen, 
birds and for animal specimens for 
diagnostic purposes;1 and reservation fees 
for space at quarantine facilities maintained 
by APHIS.

(a )*  * *(9) *  * *
(iii) * * *
(A) For any mare over 731 days of age, 

an accredited veterinarian shall collect 
within 2 hours prior to the treatment 
required by paragraph (a)(9)(iii)(B) of 
this section, a specimen from the clitoral 
fossa, and if the clitoral sinuses are 
present, a specimen for each clitoral 
sinus, and shall submit each specimen 
or set of specimens to the National 
Veterinary Services Laboratories, Ames, 
Iowa, or at a laboratory approved by the 
Administrator to conduct CEM cultures 
and tests.* * * * *

(D) For any mare imported from 
countries listed in § 92.2(i)(l) pursuant 
to § 92.2(i)(2)(v) or § 92.2(i)(2)(vii), if any 
specimen required by this section or by 
§ 92.2(i)(2)(v)(G), § 92.2(i)(2)(vi)(F), or
§ 92.2(i)(2)(vi)(G) is found to be positive 
for CEM, the mare shall not be released 
from State quarantine except as 
provided in this paragraph. * * *

(E) For any mare imported from 
countries listed in § 92.2(i)(l) pursuant 
to § 92.2(i)(2)(vi) or § 92.2(i)(2)(x), if any 
specimen required by this section is 
found to be positive for CEM, the mare 
shall not be released from State

1 For other permit requirements for birds, the 
regulations, issued by the U.S. Department of the 
Interior (Part 17, title 50, Code of Federal 
Regulations) and the regulations issued by the U.S. 
Department of Health and Human Services (Subpart 
] - l  of part 71. title 42, Code of Federal Regulations) 
should be consulted.
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quarantine except as provided in this paragraph. * * ** * * * *(11) The Administrator will approve laboratories to conduct CEM cultures and tests only after consulting with the State animal health official in the State in which the laboratory is located and after determining that the laboratory:(i) Has technical personnel assigned to conduct the CEM culturing and testing who possess the following minimum qualifications:(A) A  bachelor’s degree in microbiology;(B) A  minimum of 2 years experience working in a bacteriology laboratory; and(C) Experience working with the CEM organism, including knowledge of the specific media requirements, atmospheric requirements, and procedures for the isolation and identification of the CEM organism.?(ii) Follows standard test protocol prescribed by the National Veterinary Services Laboratories;4 and(iii) Reports all official test results to the State animal health official and the Veterinarian in Charge.(12) To retain approval, the laboratory must meet the requirements prescribed in paragraph (a)(ll) of this section, and shall test with the CEM organism each lot of media it prepares, to ensure that the media will support growth of the laboratory’s reference culture. Media that will not support growth of the reference culture must be discarded.(13) The Administrator may deny or withdraw approval of any laboratory to conduct CEM culturing or testing, upon a determination that the laboratory does not meet the criteria for approval or maintenance of approval under paragraphs (a)(ll) and (a)(12) of this section.(i) In the case of a denial, the operator of the laboratory or facility will be informed of the reasons for denial and, upon request, will be afforded an opportunity for a hearing with respect to the merits or validity of such action in accordance with rules of practice which will be adopted for the proceeding.(ii) In the case of withdrawal, before such action is taken, the operator of the laboratory will be informed of the reasons for the proposed withdrawal and, upon request, will be afforded an

3 When training regarding CEM  culturing and 
testing is necessary, it may be obtained at the 
National Veterinary Services Laboratories, Ames, 
IA 50010.

4 Standard test protocols prescribed by the 
National Veterinary Services Laboratories, and a 
list of approved laboratories can be obtained from 
the National Veterinary Services Laboratories, 
Ames, 1A 50010.

opportunity for a hearing with respect to the merits or validity of such action in accordance with rules of practice that will be adopted for the proceeding. However, withdrawal will become effective pending final determination in the proceeding when the Administrator determines that such action is necessary to protect the public health, interest, or safety. The withdrawal will be effective upon oral or written notification, whichever is earlier, to the operator of the laboratory. In the event of oral notification, written confirmation will be given as promptly as circumstances allow. This withdrawal will continue in effect pending completion of the proceeding, and any judicial review of the proceeding, unless otherwise ordered by the Administrator.(iii) Approval for a laboratory to conduct CEM culturing or testing will be automatically withdrawn by the Administrator when the operator of the approved laboratory notifies the National Veterinary Services Laboratories, Ames, IA 50010, in writing, that the diagnostic or research facility no longer conducts CEM culturing and testing.* * * * *
Done in Washington, D C , this 25th day of 

M ay 1990.James W. Glosser,
Adm inistrator, Anim al and Plant Health 
Inspection Service.
[FR Doc. 90-12596 Filed 5-31-90; 8:45 am) 
BILLING CODE 3410-34-M

FEDERAL RESERVE SYSTEM 

12 CFR Part 225

[Regulation Y; Docket No. R-0694] Leasing 
Personal Property
AGENCY: Board of Governors of the Federal Reserve System.
ACTION: Notice of proposed rulemaking.
SUMMARY: The Board is seeking public comment on a proposal to amend the provision in Regulation Y  governing leasing transactions by bank holding companies to relax the limitation on reliance on the residual value of leased property. Pursuant to section 4(c)(8) of the Bank Holding Company Act (“BHC Act”) (12 U.S.C. 1843(c)(8)), the Board has previously determined that the leasing of personal property subject to certain criteria is so closely related to banking as to be a proper incident thereto. These criteria include a limitation in which the bank holding company may rely on an estimated residual value of the leased property at the end of the lease of no more than 20 percent of the acquisition cost of the

leased property in recovering the holding company’s full costs of the leasing transaction.Section 108 of the Competitive Equality Banking Act (“CEBA”), Public Law 100-86,101 Stat. 579 (August 10,1987), amended the National Bank Act (12 U.S.C. 24) to expand the authority of national banks to permit investment of up to 10 percent of the assets of the national bank in tangible personal property for lease financing transactions on a net lease basis. This section was enacted in order to permit relaxation of the residual value limitations currently applicable to leasing transactions by national banks. A  number of national banks have relied on this authority to engage in personal property leasing transactions with reliance on estimated residual values of up to 100 percent of the acquisition cost of the leased property. A  number of states also allow state banks to engage in similar transactions. In view of this, as well as other factors, including the extensive experience gained by bank holding companies in estimating the residual value of property in currently permissible leasing transactions, the Board is proposing to raise the maximum estimated residual value of leased personal property on which bank holding companies may rely for their compensation in leasing transactions to up to 100 percent of the acquisition cost of the leased property. These higher residual value leasing transactions would be subject to certain volume limitations, and would also remain subject to the prudential limitations currently set forth in Regulation Y.
d a t e s : Comments must be received by July 16,1990.
ADDRESSES: Comments, which should refer to Docket No. R-0694, may be mailed to the Board of Governors of the Federal Reserve System, 20th and Constitution Avenue, NW, Washington, DC 20551, to the attention of Mr. William W. Wiles, Secretary; or delivered to room B-2223, Eccles Building, between 8:45 a.m. and 5:15 p.m. Comments may be inspected in room B- 1122 between 9 a.m. and 5 p.m., except as provided in § 261.8 of the Board’s Rules Regarding Availability of Information, 12 CFR 261.8.
FOR FURTHER INFORMATION CONTACT: Scott G. Alvarez, Assistant General Counsel (202/452-3583), Thomas M. Corsi, Attorney (202/452-3275), or Donna R. Nordenberg, Attorney (202/ 452-3281), Legal Division; or Sidney M. Sussan, Assistant Director (202/452- 2638), Division of Banking Supervision and Regulation, Board of Governors. For
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SUPPLEMENTARY INFORMATION:

BackgroundSince 1971, bank holding companies have been permitted to engage in full payout leasing of personal property. Section 225.25(b)(5) of the Board’s Regulation Y  currently provides that these leasing transactions must be on a nonoperating basis and only upon the order of customers. At the inception of the lease, a bank holding company must expect to realize a return of its full leasing costs mainly from rentals and estimated tax benefits. Under current regulations, a bank holding company may also rely for compensation on the estimated residual value of the leased property in an amount up to 20 percent of the acquisition cost of the leased property. In the case of a personal property lease of no more than seven years in duration, a bank holding company may rely for compensation on certain guarantees in an amount up to 60 percent of the acquisition cost of the leased property.In 1987, section 108 of CEBA amended the National Bank Act to permit national banks to lease tangible personal property so long as the leases are on a net lease basis 1 and represent, in the aggregate, no more than 10 percent of the bank’s assets. The legislative history indicates that this amendment was intended to permit the Comptroller to relax or eliminate the residual value limitation in the Comptroller’s existing regulations authorizing personal property leasing activities by national banks in a manner consistent with sound banking practices. S. Rep. No. 19, 100th Cong., 1st Sess. 43 (1987). The legislative history of section 108 also indicates that the section is not intended to allow national banks to engage in the daily or short-term equipment or automobile rental business. H.R. Conf. Rep. No. 261,100th Cong., 1st Sess. 143 (1987).In reliance on this statutory authorization, a number of national banks currently engage in leasing personal property with reliance on residual values as high as 100 percent of the cost of the leased property. The Comptroller has recently proposed to amend its regulations to permit personal property leasing activities by national banks without restriction on the residual
1 A  “net lease basis," as defined by the leasing 

provisions of the Office of the Comptroller of the 
Currency ("Comptroller"), is essentially identical to 
a "nonoperating basis” under Regulation Y.

value that may be.relied on by the bank.2 The Comptroller also proposes to limit the volume of leasing transactions entered into by national banks pursuant to section 108 to 10 percent of the national bank’s total consolidated assets. A  number of states have also permitted state-chartered banks to conduct leasing activities without limit on the amount of residual value that may be relied on by the lessor bank.3The Board recently approved the application of Security Pacific Corporation to engage in personal property leasing transactions that rely on estimated residual values of the leased property for compensation to a greater extent than Regulation Y currently allows (hereinafter ‘‘higher residual value leases”).4 In its Security Pacific Order, the Board permitted reliance on residual values of up to 100 percent of the property’s acquisition cost. Security Pacific proposed to conduct these higher residual value leasing activities within the volume restrictions imposed on national banks by section 108 of CEBA. Security Pacific also committed that higher residual value leases would have a minimum lease term of one year and that these leasing activities would otherwise conform to the existing provisions of § 225.25(b)(5) governing leasing activities of bank holding companies.
ProposalIn light of these developments in the leasing powers and activities of banks, the Board proposes in this amendment to raise the maximum estimated residual value of leased personal property on which bank holding companies may rely for their compensation in leasing transactions to up to 100 percent of the acquisition cost of the leased property. The Board is further proposing to limit the volume of lease transactions conducted by bank holding companies in which the companies rely on higher residual values in a manner similar to the statutory limitations imposed on national banks by section 108. Under this proposal, higher residual value leases must have a minimum lease term of at least 90 days, and the leasing activity must otherwise conform to the current leasing provisions of Regulation Y. Finally, the Board proposes that bank holding companies maintain separate

2 54 FR 53,071 (1989) (proposed December 27, 
1989).

2 A  number of states including California, Florida, 
Maryland, Michigan, Illinois and Indiana allow 
banks to lease personal property without a limit as 
to the amount of residual value on which the bank 
may rely.

* Secu rity  P a cific  Corporation, 78 Federal 
Reserve Bulletin________ (Order dated April 30,1990).

records for leasing transactions conducted with reliance on higher residual values.Section 4(c)(8) AnalysisSection 4(c)(8) of the BHC Act allows bank holding companies to engage in nonbanking activities that the Board determines are so closely related to banking as to be a proper incident thereto.
A . C losely related to banking. As noted above, the Board has previously determined that leasing tangible personal property is an activity that is closely related to banking where the leases meet certain criteria including requirements that the leases do not rely on an estimated residual value in excess of 20 percent of the acquisition cost of the property, serve as the functional equivalent of an extension of credit, and are on a nonoperating basis. 12 CFR 225.25(b)(5). The question raised by this proposal is whether leasing activities conducted within these parameters, except with reliance on a residual value that exceeds 20 percent of the cost of the property, are closely related to banking.In National Courier A s s ’n v. Board o f 

Governors, 516 F.2d 1229 (D.C. Cir. 1975), the court suggested three alternative guidelines for determining whether an activity is closely related to banking:1. Banks generally have in fact provided the proposed services; or,2. Banks generally provide services that are operationally or functionally so similar to the proposed services as to equip them particularly well to provide the proposed services; or,3. Banks generally provide services that are so integrally related to the proposed services as to require their provision in a specialized form.The court provided these guidelines as alternative justifications for determining whether a particular activity met the closely related to banking test, and expressly held that the Board may also consider other approaches.®The Board requests public comment on whether the activity being proposed should be considered so closely related to banking as to be a proper incident thereto by the Board, and consequently be made a permissible nonbanking activity for bank holding companies. In light of the fact that national banks and many state banks are permitted to, and do, conduct directly leasing activities of the type being proposed here, the Board believes that a reasonable basis exists for determining that the proposed leasing activities are closely related to
* See A labam a A s s ’n o f  Insurance Agents  v. 

Board o f  Governors, 533 F.2d 224 (5th Cir. 1976).
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B. Proper incident to banking. Section 4(c)(8) of the BHC Act states that, in determining whether a proposed activity is a proper incident to banking, the Board is required to consider whether the performance of the activity by a bank holding company affiliate “can reasonably be expected to produce benefits to the public, such as greater convenience, increased competition, or gains in efficiency that outweigh possible adverse effects, such as undue concentration of resources, decreased or unfair competition, conflicts of interest, or unsound banking practices.”1. Public BenefitsThe Senate Report accompanying CEBA stated that relaxation of the residual value limitation applicable to leasing transactions was necessary to allow national banks to compete more effectively with thrifts6 and other nonbank lessors, and respond to customer demand for a broader range of lease financing transactions. S. Rep. No. 19,100th Cong., 1st Sess. 43 (1987). The Board notes that the current residual value limitation appears to constrain bank holding companies from initiating some types of equipment leases that are arranged by their bank and nonbank competitors. The Board requests public comment on whether relaxing the residual value requirement applied to bank holding companies to the same extent that this requirement has been relaxed for national banks would allow bank holding companies to compete more equally in these leasing transactions. The Board also requests comment on whether other public benefits may be expected to result from this proposal.2. Adverse effectsAt the time that the Board adopted its regulations authorizing bank holding companies to engage in leasing activities in 1971, and again in 1976 when the Board modified its regulations to permit certain types of automobile leasing activities, the Board focused on the potential adverse effects that might be associated with reliance by bank holding companies on high residual values in leasing transactions. In order to address the concern that authorizing leasing activities would encourage speculation by bank holding companies in personal property, the Board limited the reliance bank holding companies

6 Since 1982, savings associations have been 
permitted to engage in leasing transactions with 
reliance on a residual value of up to 70 percent. 12 
CFR 545.78(b).

could place on residual value to a maximum of 20 percent of the cost of the leased property. The Board also established a number of other requirements designed to discourage speculation in the residual value of leased property, including limitations that prevent bank holding companies from maintaining an inventory of property.In order to address potential adverse effects that may result from reliance on residual values in excess of 20 percent, the Board proposes that bank holding companies continue to abide by these limitations in conducting leasing transactions with higher residual value reliance, including that: (1J Bank holding companies will acquire property to be leased only in connection with a specific leasing transaction under consideration,(2) bank holding companies will either sell or re-lease the leased property within two years of the expiration of the initial lease, and (3) the leases are on a non-operating basis. The Board also proposes that leases arranged by bank holding companies that rely on higher residual values have a minimum term of at least 90 days. The Board requests public comment on whether it is appropriate in the context of higher residual value leasing to require a minimum lease term longer than 90 days, such as, for example, one year.In addition, the Board proposes to adopt the volume limitation currently imposed by statute on the higher residual value leasing activities of national banks. This would limit the total volume of bank holding company investments in leases with estimated residual values in excess of 20 percent of the acquisition cost of the leased property to no more than 10 percent of the bank holding company's total consolidated assets. This quantitative limitation is an aggregate limitation that would apply to bank holding companies on a consolidated basis. This limitation would not in any way limit leasing activities conducted directly by bank subsidiaries of the bank hplding company. Without limiting the leasing activities of banks, higher residual value leasing activities conducted within a bank subsidiary of the holding company would be counted towards the volume limitation in determining the amount of higher residual value leasing activities that may be conducted by the bank holding company and its nonbank affiliates. The proposed quantitative limitation would not apply to leasing transactions that are conducted under the current provisions of Regulation Y  in which reliance on residual value is limited to 20 percent of the acquisition

cost of the leased property. In addition, these quantitative limitations would not apply to companies advised by bank holding company leasing subsidiaries.The Board also proposes that bank holding companies capitalize their leasing subsidiaries to an extent necessary to support fully this activity and commensurate with industry standards. Further, where applicable, segregation of leasing records would be required to distinguish a bank holding company’s leasing activities that rely on existing provisions from those leasing activities that rely on the expanded residual value provisions of this proposal. This would not represent a new recordkeeping requirement, but would be satisfied where a bank holding company segregates the leasing records normally maintained by the holding company for ease of monitoring.The Board requests public comment regarding whether these criteria are appropriate for addressing any potential adverse effects that may be associated with reliance by bank holding companies on higher residual values in leasing transactions. The Board also will consider public comment on any other aspect of this proposal.
Section-by-section AnalysisSection 225.25(b) (5)(i): The proposal retains in full the existing leasing provision of § 225.25(b)(5) redesignating it as § 225.25(b)(5){i). Tims, bank holding companies may continue to enter into leasing transactions that comply with existing criteria without restriction as to total volume. Section 225.25(b)(5)(ii): The proposed amendment adds § 225.25(b)(5)(ii) which authorizes bank holding companies to lease tangible personal property subject to the limitations set forth in paragraph(b)(5)(i) above except that the companies may rely for their compensation on residual values in excess of 20 percent of the acquisition cost of the property. This section would also limit the total volume of these leases, set a minimum lease term of 90 days, and require that records of a holding company’s leasing activities under this proposal be segregated from records of the holding company’s leasing activities under existing provisions.Regulatory Flexibility Act AnalysisPursuant to section 605(b) of the Regulatory Flexibility Act (Pub. L. 96- 354, 5 U.S.C. 601 et seq.), the Board of Governors of the Federal Reserve System certifies that this notice of proposed rulemaking, if adopted as a final rule, will not have a significant economic impact on a substantial
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List of Subjects in 12 CFR Part 225Administrative practice and procedure, Appraisals, Banks, Banking, Capital adequacy, Federal Reserve System, Holding companies, Reporting and recordkeeping requirements, Securities, State member banks.For the reasons set forth in this notice, and pursuant to the Board’s authority under section 5(b) of the Bank Holding Company Act of 1956 (12 U.S.C. 1844), the Board proposes to amend 12 CFR part 225 as follows:
PART 225— BANK HOLDING 
COMPANIES AND CHANGE IN BANK 
CONTROL1. The authority citation for part 225 continues to read as follows:Authority: 12 U .S .C . 1817(j)(13), 1818,1831i, 1843(c)(8), 1844(b), 3108, 3108, 3907, and 3909.2. In § 225.25, paragraph (b)(5) is redesignated as paragraph (b)(5)(i); paragraphs (b)(5) (i) through (vi) are redesignated as paragraphs (b)(5)(i) (A) through (F); and paragraphs (b)(5)(iv)(A) through (D) are redesignated as paragraphs (b)(5)(i)(D) (i) through {4}.3. In § 225.25, paragraph (b)(5) is further amended by adding new paragraph (b)(5)(ii) to read as follows:
§ 225.25 List of permissible nonbanking 
activities.* * * * *(b) * * *(5) * * *(ii) Leasing tangible personal 
property. Leasing tangible personal property or acting as agent, broker, or adviser in leasing such property where, in calculating the return described in paragraph (b)(5)(i)(D), the lessor relies on rental payments, estimated tax benefits (as described in paragraph (b)(5)(i)(D)(2)), and an estimated residual value of the property at the expiration of the initial term of the lease that exceeds 20 percent, but in no event exceeds 1 percent, of the acquisition cost of the property to the lessor, if—(A) The activity otherwise meets the requirements of paragraph (b)(5)(i);(B) The aggregate amount of leases in which the bank holding company, or any of its bank or nonbank subsidiaries, relies on an estimated residual value in excess of 20 percent of the acquisition cost of the property is limited to no more than 10 percent of the bank holding company’s total consolidated assets;(C) The minimum initial lease term is 90 days;(D) The bank holding company’s leasing affiliate maintains capitalization

fully adequate to meet its obligations and support its activities, and commensurate with industry standards for comparable leasing activities; and(E) The bank holding company maintains separately identifiable records of the leasing activities conducted under paragraphs (b)(5)(i) and (b)(5)(ii) where it conducts leasing activities under the authority of both paragraphs.
Board of Governors of the Federal Reserve 

System, M ay 25,1990.
William W . W iles,
Secretary o f the Board.
(FR Doc. 90-12658 Filed 5-31-90; 8:45 am] 
BILLING CODE 6210-01-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Chapter I

[Summary Notice No. PR-90-11]

Petition for Rulemaking: Summary of 
Petitions Received; Dispositions of 
Petitions issued

AGENCY: Federal Aviation Administration (FAA), DOT. 
a c t i o n : Notice of petitions for rulemaking received and of dispositions of prior petitions.
SUMMARY: Pursuant to F A A ’s rulemaking provisions governing the application, processing, and disposition of petitions for rulemaking (14 CFR part 11), this notice contains a summary of certain petitions requesting the initiation of rulemaking procedures for the amendment of specified provisions of the Federal Aviation Regulations and of denials or withdrawals of certain petitions previously received. The purpose of this notice is to improve the public’s awareness of, and participation in, this aspect of FA A ’s regulatory activities. Neither publication of this notice nor the inclusion or omission of information in the summary is intended to affect the legal status of any petition or its final disposition. 
d a t e s : Comments on petitions received must identify the petition docket number involved and must be received on or before: July 30,1990.
ADDRESSES: Send comments on any petition in triplicate to: Federal Aviation Administration, Office of the Chief Counsel, Attn: Rules Docket (AGC-10), Petition Docket No. 26128,800 Independence Avenue, SW.,Washington, DC 20591.
FOR FURTHER INFORMATION CONTACT: The petition, any comments received,

and a copy of any final disposition are filed in the assigned regulatory docket and are available for examination in the Rules Docket (AGC-10), room 915G,FAA Headquarters Building (FOB 10A), 800 Independence Avenue, SW., Washington, DC 20591; telephone (202) 267-3132.This notice is published pursuant to paragraphs (b) and (f) of § 11.27 of part 11 of the Federal Aviation Regulations (14 CFR part 11).
Issued in Washington, D C , on M ay 25.1990. 

Denise Donohue Hall,
Manager, Program Management Staff, O ffice  
o f the C h ief Counsel.Petitions for Rulemaking

Docket No.: 26128.
Petitioner: Aviall, Inc.
Regulations Affected: 14 CFR parts 43, 65, 91,121,125,127,129,135,145 and a new 146.
Description o f Petition: The petitioner proposes to create a new regulatory concept, a Maintenance Facility Certificate—part 146, which would authorize the holder thereof to manage the maintenance of aircraft operated by others under part 91,121,125,127,129, or 135.
Petitioner’s Reason for the Request: The petitioner believes there is a regulatory and marketing need for a new certificate requiring additional engineering expertise, imposing a higher level of record-keeping, equating the airworthiness responsibility of a part 146 certificate with carrier duties, adjusting the repair station personnel standards to the part 121 criteria, and authorizing the Maintenance Facility to manage the maintenance of owners/ operators aircraft, powerplants, rotorcraft, avionics/computers or accessories.

[FR Doc. 90-12674 Filed 5-31-90; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. S0-NM-66-AD]

Airworthiness Directives; Airbus 
Industrie Model A320-111, -211, and 
-  231 Series Airplanes

AGENCY: Federal Aviation Administration (FAA), DOT. 
a c t i o n : Notice of Proposed Rulemaking (NPRM).
s u m m a r y : This notice proposes to adopt a new airworthiness directive (AD), applicable to all Airbus Industrie Model A320-111, -211, and -231 series airplanes, which would require the



22352 Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Proposed Rulesinstallation of wiring and electronic components in the landing gear retraction system. This proposal is prompted by reports of failure of the landing gear to continue to retract during the simulated failure of an alternator on take-off. This condition, if not corrected, could result in excess drag, failure to achieve climb performance, and loss of obstacle clearance margins.
DATES: Comments must be received no later than July 27,1990.
a d d r e s s e s : Send comments on the proposal in duplicate to the Federal Aviation Administration, Northwest Mountain Region, Transport Airplane Directorate, ANM-103, Attention: Airworthiness Rules Docket No. 90-NM- 66-AD, 17900 Pacific Highway South, C -  68966, Seattle, Washington 98168. The applicable service information may be obtained from Airbus Industrie, Airbus Support Division, Avenue Didier Daurat, 31700 Blagnac, France. This information may be examined at the FAA,Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or the Standardization Branch, 9010 East Marginal Way South, Seattle, Washington.
FOR FURTHER INFORMATION CONTACT:Mr. Greg Holt, Standardization Branch, ANM-113; telephone (206) 431-1918. Mailing address: FAA, Northwest Mountain Region, 17900 Pacific Highway South, C-68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION:Interested persons are invited to participate in the making of the proposed rule by submitting such written data, views, or arguments as they may desire. Communications should identify the regulatory docket number and be submitted in duplicate to the address specified above. All communications received on or before the closing date for comments specified above will be considered by the Administrator before taking action on the proposed rule. The proposals contained in this Notice may be changed in light of the comments received.Comments are specifically invited on the overall regulatory, economic, environmental, and energy aspects of the proposed rule. All comments submitted will be available, both before and after the closing date for comments, in the Rules Docket for examination by interested persons. A  report summarizing each FAA/public contact, concerned with the substance of this proposal, will be filed in the Rules Docket.

Commenters wishing the FAA to acknowledge receipt of their comments submitted in response to this Notice must submit a self-addressed, stamped post card on which the following statement is made: “Comments to Docket Number 90-NM-66-AD.” The post card will be date/time stamped and returned to the commenter.DiscussionThe Direction Generale de L’Aviation Civile [DGAC), which is the airworthiness authority of France, in accordance with existing provisions of a bilateral airworthiness agreement, has notified the FAA of an unsafe condition which may exist on all Airbus Industrie Model A320-111, -211, and -231 series airplanes. During a flight test simulating an engine failure at take-off, the landing gear failed to retract due to loss of electrical power to relay 48GA. The loss of electrical power to relay 48GA cuts off hydraulic power to the retraction system of the landing gear, which extends by gravity and lodes in the down position. This condition, if not corrected, could result in excess drag, failure to achieve climb performance, and loss of obstacle clearance margins.Airbus Industrie has issued Service Bulletin A320-32-1Q35, Revision 2, dated December 18,1989, which describes procedures for the installation of wiring and electronic components in the landing gear retraction system. The D G A C has classified this service bulletin as mandatory, and has issued Airworthiness Directive 90-026-007(B} addressing this subject.This airplane model is manufactured in France and type certificated in the United States under the provisions of section 21.29 of the Federal Aviation Regulations and the applicable bilateral airworthiness agreement.Since this condition is likely to exist or develop on other airplanes of the same type design registered in the United States, an AD is proposed which would require the installation of wiring and electronic components in the landing gear retraction system, in accordance with the service bulletin previously described.It is estimated that 8 airplanes of U.S. registry would be affected by this AD, that it would take approximately 3.5 manhours per airplane to accomplish the required actions, and that the average labor cost would be $40 per manhour.The estimated cost for required parts is $335. Based on these figures, the total cost impact of the AD on U.S. operators is estimated to be $3,800.The regulations proposed herein would not have substantial direct effects on the States, on the relationship

between the national government and the States, or on the distribution of power and responsibilities among the various levels of government. Therefore, in accordance with Executive Order 12612, it is determined that this proposal would not have sufficient federalism implications to warrant the preparation of a Federalism Assessment.For the reasons discussed above, I certify that this proposed regulation (1) is not a “major rule” under Executive Order 12291; (2) is not a “significant rule" under DOT Regulatory Policies and Procedures (44 FR 11034, February26,1979); and (3) if promulgated, will not have a significant economic impact, positive or negative, on a substantial number of small entities under the criteria of the Regulatory Flexibility Act. A  copy of the draft evaluation prepared for this action is contained in the regulatory docket. A  copy of it may be obtained from the Rules Docket.List of Subjects in 14 CFR Part 39Air transportation, Aircraft, Aviation safety, Safety.The Proposed AmendmentAccordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration proposes to amend 14 CFR part 39 of the Federal Aviation Regulations as follows:
PART 39— [AMENDED]1. The authority citation for part 39 continues to read as follows:Authority: 49 U.S.C. 1354(a), 1421, and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, January 12,1983); and 14 CFR 11.89.

§ 39.13 [Amended]2. Section 39.13 is amended by adding the following new airworthiness directive:
Airbus Industrie: Applies to ail Model A320- 

111, -211, and -231 series airplanes, 
certificated in any category. Compliance 
is required within 45 days after the 
effective date of this A D , unless 
previously accomplished.To prevent failure of the landing gear to retract following takeoff, accomplish the following:

A . Install wiring and electronic components 
in relay 48GA‘s energization system, in 
accordance with Airbus Industrie Service 
Bulletin A320-32-1G35, Revision 2, dated 
December 18,1989.

B. A n  alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM -113, F A A , 
Northwest Mountain Region.

Note: The request should be forwarded 
through an F A A  Principal Avionics Inspector
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(PAI), who will either concur or comment and 
then send it to the Manager, Standardization 
Branch, ANM -113.

C . Special flight permits may be issued in 
accordance with FA R  21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements o f this A D .All persons affected by this directive who have not already received the appropriate service documents from the manufacturer may obtain copies upon request to Airbus Industrie, Airbus Support Division, Avenue Didier Daurat, 31700 Blagnac, France. These documents may be examined at the FAA,Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or the Standardization Branch, 9010 East Marginal Way South, Seattle, Washington.

Issued in Seattle, Washington, on M ay 22, 
1990.
Darrell M . Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 90-12678 Filed 5-31-90; 8:45 am]
BILLING CODE 4910-13-MI

14 CFR Part 39

[Docket No. 90-NM -75-AD]

Airworthiness Directives; Boeing 
Model 737 Series Airplanes

a g e n c y : Federal Aviation Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking (NPRM).
SUMMARY: This notice proposes to supersede an existing airworthiness directive (AD), applicable to certain Boeing Model 737 series airplanes, which currently requires inspection and repair of the horizontal stabilizer center section rear spar upper chord, and includes a modification which, if accomplished, would terminate the requirement for repetitive inspections. This action would delete the previous terminating provision and require repetitive inspections of the modified or replaced structure. This proposal is prompted by a structural réévaluation which indicates that repetitive inspections of the modified and/or repaired structure are required to maintain safety. Undetected cracking in this structure could ultimately result in failure of the horizontal stabilizer. 
DATES: Comments must be received no later than July 27,1990. 
a d d r e s s e s : Send comments on the proposal in duplicate to Federal Aviation Administration, Northwest Mountain Region, Transport Airplane

Directorate, ANM-103, Attention: Airworthiness Rules Docket No. 90-NM- 75-AD, 17900 Pacific Highway South, C -  68966, Seattle, Washington 98168. The applicable service information may be obtained from Boeing Commercial Airplanes, P.O. Box 3707, Seattle, Washington 98124. This information may be examined at the FAA,Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or Seattle Aircraft Certification Office,9010 East Marginal Way South, Seattle, Washington.
FOR FURTHER INFORMATION CONTACT:Mr. Dan R. Bui, Airframe Branch, AN M - 120S; telephone (206) 4311919. Mailing address: FAA, Northwest Mountain Region, 17900 Pacific Highway South, C -  68966, Seattle, Washington 98168. 
SUPPLEMENTARY INFORMATION:Interested persons are invited to participate in the making of the proposed rule by submitting such written data, views, or arguments as they may desire. Communications should identify the regulatory docket number and be submitted in duplicate to the address specified above. All communications received on or before the closing date for comments specified above will be considered by the Administrator before taking action on the proposed rule. The proposals contained in this Notice may be changed in light of the comments received.Comments are specifically invited on the overall regulatory, economic, environmental, and energy aspects of the proposed rule. All comments submitted will be available, both before and after the closing date for comments, in the Rules Docket for examination by interested persons. A  report summarizing each FAA/public contact, concerned with the substance of this proposal, will be filed in the Rules DocketCommentera wishing the FA A  to acknowledge receipt of their comments submitted in response to this Notice must submit a self-addressed, stamped post card on which the following statement is made: “Comments to Docket Number 90-NM-75-AD.” The post card will be date/time stamped and returned to the commenter. .DiscussionOn September 28,1982, the FAA issued AD 82-21-02, Amendment 39- 4473 (47 FR 44713; October 12,1982), to require inspection and repair of the horizontal stabilizer center section rear spar upper chord on certain Boeing Model 737 airplanes. The AD also included a modification which, if

accomplished, would terminate the requirement for repetitive inspections. That action was prompted by two reports of a cracked horizontal stabilizer center section rear spar upper chord on Boeing Model 737 series airplanes. Continued operation of the airplane with undetected chord cracks could ultimately result in failure of the horizontal stabilizer and loss of controllability of the airplane.Since issuance of AD 82-21-02, the manufacturer has conducted a reassessment of the Model 737 airplane, which revealed that the upper chord of the horizontal stabilizer center section rear spar, even with the modification or replacement in accordance with Boeing Alert Service Bulletin 737-55A1031, dated November 13,1981, is a Structurally Significant Item (SSI) requiring repetitive inspection throughout the operational life of the airplane to ensure continued structural integrity. Cracking of modified or replaced structure could continue to occur, presenting the same unsafe condition addressed by the existing AD. Consequently, the manufacturer recommends that the repetitive inspections be resumed after accomplishing the modification or replacement of the affected structure in accordance with a “Flight Safety Inspection Program” . This program is the minimum inspection to ensure the integrity of this structure. The FAA concurs with the manufacturer’s assessment and recommendation.The FAA has reviewed and approved Boeing Alert Service Bulletin 737- 55A1031, Revision 2, dated November30,1989, which describes the Flight Safety Inspection Program referred to above, and provides instructions for inspection to detect cracks, and modification or replacement of the horizontal stabilizer center section rear spar upper chord.Since this condition is likely to exist or develop on other airplanes of this same type design, an AD is proposed which would supersede AD 82-21-02 to require, in addition to the requirements of AD 82-21-02, repetitive inspections of the horizontal stabilizer center section upper chords on airplanes on which the rear spar upper chord has previously been modified or replaced. This action would eliminate the terminating action specified in the existing AD.There are approximately 198 Model 737 series airplanes of the affected design in the worldwide fleet. It is estimated that 153 airplanes of U.S. registry would be affected by this AD, that it would take approximately 8 manhours per airplane to accomplish the



22354 Federal Register /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  Proposed Rulesrequired actions, and that the average labor cost would be $40 per manhour. Based on these figures, the total cost impact of the AD on U.S. operators is estimated to be $48,960.The regulations proposed herein would not have substantial direct effects on the States, on the relationship between the national government and the States, or on the distribution of power and responsibilities among the various levels of government. Therefore, in accordance with Executive Order 12612, it is determined that this proposal would not have sufficient federalism implications to warrant the preparation of a Federalism Assessment.For the reasons discussed above, I certify that this proposed regulation (1) is not a "major rule" under Executive Order 12291; (2) is not a "significant rule" under DOT Regulatory Policies and Procedures (44 F R 11034, February26,1979); and (3) if promulgated, will not have a significant economic impact, positive or negative, on a substantial number of small entities under the criteria of the Regulatory Flexibility Act. A  copy of the draft evaluation prepared for this action is contained in the regulatory docket. A  copy of it may be obtained from the Rules Docket.List of Subjects in 14 CFR Part 39Air transportation, Aircraft, Aviation safety, Safety.The Proposed AmendmentAccordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration proposes to amend 14 CFR part 39 of the Federal Aviation Regulations as follows:
PART 39— [AMENDED]1. The authority citation for part 39 continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423: 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12,1983); and 14 CFR 11.89.

§ 39.13 [Amended]2. Section 39.13 is amended by superseding AD 82-21-02, Amendment 39-4473 (47 FR 44713, October 12,1982), with the following new airworthiness directive:
Boeing: Applies to Model 737 series

airplanes, listed in Boeing Alert Service 
Bulletin 737-55A1031, Revision 2, dated 
November 30,1989, certificated in any 
category. Compliance required as 
indicated, unless previously 
accomplished.

To detect cracking in the horizontal 
stabilizer center section rear spar upper 
chord, accomplish the following:

A . Prior to the accumulation of 35,000 
landings, or within 350 landings after October

18,1982 (the effective date of A D  82-21-02, 
Amendment 39-4473), whichever occurs later, 
unless accomplished within the last 4,150 
landings, and thereafter at intervals not to 
exceed 4,500 landings since the last 
inspection, eddy current or dye penetrant 
inspect the upper surface of the forward 
flange of the horizontal stabilizer center 
section rear spar upper chord for cracks in 
the area of each beam gusset plate in 
accordance with “ Part A-Inspection" of 
Boeing Alert Service Bulletin 737-55A1031, 
Revision 2, dated November 30,1989, or 
previous FAA-approved revisions. If cracks 
are found, repair, modify, or replace the 
damaged chord before further flight, in 
accordance with Boeing M odel 737 Structural 
Repair Manual, Subject 51-30-09, or Boeing 
Alert Service Bulletin 737-55A1031, Revision 
2, dated November 30,1989, or previous F A A -  
approved revisions.

B. After repair, modification, or 
replacement, resume the repetitive 
inspections required by paragraph A ., above, 
at the following schedule or within the next 
1,000 landings, whichever occurs later,

1. Prior to the accumulation of 9,000 
landings after repair.

2. Prior to the accumulation of 35,000 
landings after modification.

3. Prior to the accumulation of 50,000 
landings after replacement. Thereafter, repeat 
the inspections at intervals not to exceed 
4,500 landings.C. An alternate means of compliance or adjustment of the compliance time, which provides an acceptable level of safety, may be used when approved by the Manager, Seattle Aircraft Certification Office, FAA, Northwest Mountain Region.Note: The request should be forwarded through an FAA Principal Maintenance Inspector (PMI), who will either concur or comment, and then send it to the Manager, Seattle Aircraft Certification Office.D. Special flight permits may be issued in accordance with FAR 21.197 and 21.199 to operate airplanes to a base in order to comply with the requirements of this AD.All persons affected by this directive who have not already received the appropriate service documents from the manufacturer may obtain copies upon request to Boeing Commercial Airplanes, P.O. Box 3707, Seattle, Washington 98124. These documents may be examined at the FAA,Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or Seattle Aircraft Certification Office,9010 East Marginal Way South, Seattle, Washington.Issued in Seattle, Washington, on M ay 22, 
1990.
Darrell M . Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 90-12679 Filed 5-31-90; 8:45 am] 
BILUNG CODE 4910-13-M

14 CFR Part 39

[Docket No. 90-NM-84-AD]

Airworthiness Directives; British 
Aerospace Model BAe 125-800A 
Series Airplanes

AGENCY: Federal Aviation Administration (FAA), DOT. 
a c t i o n : Notice of proposed rulemaking (NPRM).
SUMMARY: This notice proposes to adopt a new airworthiness directive (AD), applicable to certain British Aerospace Model BAe 125-800A series airplanes, which would require the installation of reinforcing straps on the windscreen center pillar. This proposal is prompted by a structural test program and analysis which revealed the potential for fatigue cracks in the windscreen center pillar. This condition, if not corrected, could result in fatigue cracks in the windscreen center pillar and subsequent rapid decompression of the airplane.
DATES: Comments must be received no later than July 27,1990. 
a d d r e s s e s : Send comments on the proposal in duplicate to the Federal Aviation Administration, Northwest Mountain Region, Transport Airplane Directorate, ANM-103, Attention: Airworthiness Rules Docket No. 90-NM- 84-AD, 17900 Pacific Highway South, C -  68966, Seattle, Washington 98168. The applicable service information may be obtained from British Aerospace, PLC, Librarian for Service Bulletins, P.O. Box 17414, Dulles International Airport, Washington, DC 20041. This information may be examined at the FAA,Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or the Standardization Branch, 9010 East Marginal Way South, Seattle, Washington.
FOR FURTHER INFORMATION CONTACT:Mr. William Schroeder, Standardization Branch, ANM-113; telephone (206) 431- 1565. Mailing address: FAA, Northwest Mountain Region, 17900 Pacific Highway South, C-68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION:Interested persons are invited to participate in the making of the proposed rule by submitting such written data, views, or arguments as they may desire. Communications should identify the regulatory docket number and be submitted in duplicate to the address specified above. All communications received on or before the closing date for comments specified



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Proposed Rules 22355above will be considered by the Administrator before taking action on the proposed rule. The proposals contained in this Notice may be changed in light of the comments received.Comments are specifically invited on the overall regulatory, economic, environmental, and energy aspects of the proposed rule. All comments submitted will be available, both before and after the closing date for comments, in the Rules Docket for examination by interested persons. A  report summarizing each FAA/public contact, concerned with the substance of this proposal, will be filed in the Rules Docket.Commenters wishing the FAA to acknowledge receipt of their comments submitted in response to this Notice must submit a self-addressed, stamped post card on which the following statement is made: “Comments to Docket Number 90-NM-84-AD.” Hie post card will be date/time stamped and returned to the commenter.DiscussionThe United Kingdom Civil Aviation Authority (CAA), in accordance with existing provisions of a bilateral airworthiness agreement, has notified the FAA of an unsafe condition which may exist on certain British Aerospace Model BAe 125-800A series airplanes. A  structural test program and analysis have revealed that fatigue cracks could occur in the windscreen center pillar. This condition, if not corrected, could result in fatigue cracks in the windscreen center pillar and subsequent rapid decompression of the airplane.British Aerospace has issued Service Bulletin 53-65-3168A, Revision 1, dated March 9,1989, which describes procedures for installing reinforcing straps on the bottom aft portion of the upper and lower web sections of the windscreen center pillar assembly. The United Kingdom C A A  has classified this service bulletin as mandatory.This airplane model is manufactured in the United Kingdom and type certificated in the United States under the provisions of § 21.29 of the Federal Aviation Regulations and the applicable bilateral airworthiness agreement.Since this condition is likely to exist or develop on other airplanes of the same type design registered in the United States, an AD is proposed which would require the installation of reinforcing straps to the bottom aft portion of the upper and lower web sections of the windscreen center pillar assembly in accordance with the service bulletin previously described.It is estimated that 67 airplanes of U.S. registry would be affected by this AD,

that it would take approximately 55 manhours per airplane to accomplish the required actions, and that the average labor cost would be $40 per manhour. The estimated cost for the modification kit is $10,330. Based on these figures, the total cost impact of the AD on U.S. operators is estimated to be $839,510.The regulations proposed herein would not have substantial direct effects on the States, on the relationship between the national government and the States, or on the distribution of power and responsibilities among the various levels of government. Therefore, in accordance with Executive Order 12612, it is determined that this proposal would not have sufficient federalism implications to warrant the preparation of a Federalism AssessmentFor the reasons discussed above, I certify that this proposed regulation (1) is not a “major rule” under Executive Order 12291; (2) is not a “significant rule” under DOT Regulatory Policies and Procedures (44 F R 11034, February26,1979); and (3) if promulgated, will not have a significant economic impact, positive or negative, on a substantial number of small entities under the criteria of the Regulatory Flexibility Act. A  copy of the draft evaluation prepared for this action is contained in the regulatory docket. A  copy of it may be obtained from the Rules Docket.List of Subjects in 14 CFR Part 39Air transportation, Aircraft, Aviation safety, Safety.The Proposed AmendmentAccordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration proposes to amend 14 CFR part 39 of the Federal Aviation Regulations as follows:
PART 39— [AMENDED]1. The authority citation for part 39 continues to read as follows:

Authority: 49 U .S .C . 1354(a), 1421 and 1423; 
49 U .S .C . 106(g) (Revised Pub. L  97-449, 
January 12,1983): and 14 C FR  11.89.

§ 39.13 [Amended]2. Section 39.13 is amended by adding the following new airworthiness directive:
British Aerospace: Applies to M odel BAe  

125-80QA series airplanes, Serial 
Numbers 258001 through 258090, 
inclusive, certificated in any category. 
Compliance is required prior to the 
accumulation of 6,000 landings since new 
or within 30 days after die effective date 
o f this A D , whichever occurs later, 
unless previously accomplished.

To prevent fatigue cracks in the 
windscreen center pillar and subsequent

rapid decompression of the airplane, 
accomplish the following:

A . Install reinforcing straps on the bottom 
aft portion of the upper and lower web 
sections of the windscreen center pillar 
assembly in accordance with British 
Aerospace Service Bulletin 53-65-3188A, 
Revision 1, dated March 9,1969.

B. A n alternate means o f compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM -113, F A A , 
Northwest Mountain Region.

Note: The request should be forwarded 
through an F A A  Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Standardization Branch, ANM -113.

C . Special flight permits may be issued in 
accordance with F A R  21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements o f this A D .All persons affected by this directive who have not already received the appropriate service documents from the manufacturer may obtain copies upon request to British Aerospace, PLC, Librarian for Service Bulletins, P.O. Box 17414, Dulles International Airport, Washington, DC 20041. These documents may be examined at the FAA, Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or the Standardization Branch, 9010 East Marginal Way South, Seattle, Washington.

Issued in Seattle, Washington, on M ay 22, 
1990.
Darrell M . Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
(FR Doc. 90-12680 Filed 5-31-90; 8:45 am] 
BILLING CODE 4810-13-M

14 CFR Part 39

[Docket No. 90-NM-83-AD]

Airworthiness Directives; British 
Aerospace Model BAe/DH/BH/HS 125 
Series Airplanes, Post-Modification 
255640

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking (NPRM).
s u m m a r y : This notice proposes to adopt a new airworthiness directive (AD), applicable to certain British Aerospace Model BAe/DH/BH/HS 125 series airplanes, which would require replacement of all main landing gear (MLG) door aluminum forward hinge fittings every 6,000 landings. This proposal is prompted by reports of in-



22356 Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  Proposed Rulesservice failures of the hinge fitting door jack attachment lugs. This condition, if not corrected, could result in the main landing gear (MLG) door failing to close when retracting the landing gear and subsequently exceeding the landing gear door design loads.
d a t e s : Comments must be received no later than July 27,1990.
ADDRESSES: Send comments on the proposal in duplicate to the Federal Aviation Administration, Northwest Mountain Region, Transport Airplane Directorate, ANM-103, Attention: Airworthiness Rules Docket No. 90-NM- 83-AD, 17900 Pacific Highway South, C -  68966, Seattle, Washington 98168. The applicable service information may be obtained from British Aerospace, PLC, Librarian for Service Bulletins, P.O. Box 17414, Dulles International Airport, Washington, DC 20041. This information may be examined at the FAA,Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or the Standardization Branch, 9010 East Marginal Way South, Seattle, Washington.
FOR FURTHER INFORMATION CONTACT:Mr. William Schroeder, Standardization Branch, ANM-113; telephone (206) 431- 1565. Mailing address: FAA, Northwest Mountain Region, 17900 Pacific Highway South, C-68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION:Interested persons are invited to participate in the making of the proposed rule by submitting such written data, views, or arguments as they may desire. Communications should identify the regulatory docket number and be submitted in duplicate to the address specified above. All communications received on or before the closing date for comments specified above will be considered by the Administrator before taking action on the proposed rule. The proposals contained in this Notice may be changed in light of the comments received.Comments are specifically invited on the overall regulatory, economic, environmental, and energy aspects of the proposed rule. All comments submitted will be available, both before and after the closing date for comments, in the Rules Docket for examination by interested persons. A  report summarizing each FAA/public contact, concerned with the substance of this proposal, will be filed in the Rules Docket.Commenters wishing the FAA to acknowledge receipt of their comments submitted in response to this Notice must submit a self-addressed, stamped

post card on which the following statement is made: “Comments to Docket Number 90-NM-83-AD.’’ The post card will be date/time stamped and returned to the commenter.DiscussionThe United Kingdom Civil Aviation Authority (CAA), in accordance with existing provisions of a bilateral airworthiness agreement, has notified the FAA of an unsafe condition which may exist on certain British Aerospace Model BAe/DH/BH/HS 125 series airplanes. There has been a recent report of in-service failure of a main landing gear (MLG) door aluminum forward hinge fitting. These aluminum fittings have a limited service life and must be replaced prior to the accumulation of 6,000 landings. The manufacturer has since developed a new steel hinge fitting which does not have a limited service life. This condition, if not corrected, could result in the main landing gear (MLG) door failing to close when retracting the landing gear and subsequently exceeding the landing gear door design loads.British Aerospace has issued Service Bulletin 32-218, dated July 28,1988, which describes procedures to remove and replace all MLG door aluminum forward hinge fittings prior to the accumulation of 6,000 landings. The United Kingdom C A A  has classified this service bulletin as mandatory. British Aerospace has also issued Service Bulletin 32-220-3176 A, B, and C, dated September 2,1988, which describes procedures for the installation of new stainless steel hinge fittings which are not life limited. The United Kingdom C A A  has not classified this service bulletin as mandatory.This airplane model is manufactured in the United Kingdom and type certificated in the United States under the provisions of § 21.29 of the Federal Aviation Regulations and the applicable bilateral airworthiness agreement.Since this condition is likely to exist or develop on other airplanes of the same type design registered in the United States, an AD is proposed which would require replacement of all MLG door aluminum hinge fittings prior to the accumulation of 6,000 landings; and repetitive replacement would be required prior to the accumulation of6,000 total landings since new in accordance with the service bulletin previously described.It is estimated that 420 airplanes of U.S. registry would be affected by this AD, that it would take approximately 32 manhours per airplane to accomplish the required actions, and that the average

labor cost would be $40 per manhour. The estimated cost for required parts is $7,260. Based on these figures, the total cost impact of the AD on U.S. operators is estimated to be $3,586,800.The regulations proposed herein would not have substantial direct effects on the States, on the relationship between the national government and the States, or on the distribution of power and responsibilities among the various levels of government. Therefore, in accordance with Executive Order 12612, it is determined that this proposal would not have sufficient federalism implications to warrant the preparation of a Federalism Assessment.For the reasons discussed above, I certify that this proposed regulation (1) is not a “major rule" under Executive Order 12291; (2) is not a “significant rule” under DOT Regulatory Policies and Procedures (44 F R 11034, February26,1979); and (3) if promulgatéd, will not have a significant economic impact, positive or negative, on a substantial number of small entities under the criteria of the Regulatory Flexibility Act. A  copy of the draft evaluation prepared for this action is contained in the regulatory docket. A  copy of it may be obtained from the Rules Docket.
List of Subjects in 14 CFR Part 39Air transportation, Aircraft, Aviation safety, Safety.
The Proposed AmendmentAccordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration proposes to amend 14 CFR part 39 of the Federal Aviation Regulations as follows:
PART 39— [AMENDED]1. The authority citation for part 39 continues to read as follows:

Authority: 49 U .S .C . 1354(a), 1421 and 1423; 
49 U .S .C . 106(g) (Revised Pub. L. 97-449, 
January 12,1983); and 14 C F R  11.89.

§ 39.13 [Amended]2. Section 39.13 is amended by adding the following new airworthiness directive:
British Aerospace: Applies to all Model BAe/ 

D H /B H /H S 125 series airplanes, post
modification 255640, certificated in any 
category. Compliance is required as 
indicated, unless previously 
accomplished.To ensure proper operation of the main landing gear door (MLG), accomplish the following:

A . Prior to the accumulation of 6,000 
landings on the right and left M L G  door 
aluminum forward hinge fittings, or within 
the next 400 landings after the effective date
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of this A D , whichever occurs later, and 
thereafter at intervals not to exceed 6,000 
landings, replace the aluminum forward hinge 
fittings in accordance with British Aerospace 
Service Bulletin 32-218, dated July 28,1988.

B. Replacement of an aluminum hinge 
fitting with a new stainless steel hinge fitting, 
in accordance with British Aerospace Service 
Bulletin 32-220-3176 A , B, and C , dated 
September 2,1988, terminates the 
requirements for the replacement of the hinge 
fittings required by paragraph A ., above.

C . A n alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM -113, F A A , 
Northwest Mountain Region.

Note: The request should be forwarded 
through an F A A  Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Standardization Branch, ANM -113.

D. Special flight permits may be issued in accordance with F A R  21.197 and 21.199 to operate airplanes to a base in order to comply with the requirements of this A D .All persons affected by this directive who have not already received the appropriate service documents from the manufacturer may obtain copies upon request to British Aerospace, PLC, Librarian for Service Bulletins, P.0. Box 17414, Dulles International Airport, Washington, DC 20041. These documents may be examined at the FAA, Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or the Standardization Branch, 9010 East Marginal Way South, Seattle, Washington.Issued in Seattle, Washington, on May 22, 
1990.
Darrell M . Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 90-12675 Filed 5-31-90: 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 39 

[Docket No. 90-NM-90-AD]

Airworthiness Directives; McDonnell 
Douglas Model DC-10-10, -15, -30 
(except KC-10A), and -40 Series 
Airplanes

AGENCY: Federal Aviation Administration (FAA), DOT. 
a c t i o n : Notice of Proposed Rulemaking (NPRM).
s u m m a r y : This notice proposes to adopt a new airworthiness directive (AD), applicable to certain McDonnell Douglas Model DC-10 series airplanes, which would require repetitive inspections and replacement of the fuel tank manifold

drain/outboard fill valves. This proposal is prompted by reports of in-service failures of the fuel tank manifold drain/ outboard fill valves. This condition, if not corrected, could result in valve fuel leakage in the wing outboard leading edge area, and the possibility of localized in-flight or ground fire.
DATES: Comments must be received no later than July 27,1990.
ADDRESSES: Send comments on the proposal in duplicate to the Federal Aviation Administration, Northwest Mountain Region, Transport Airplane Directorate, ANM-103, Attention: Airworthiness Rules Docket No. 90-NM- 90-AD, 17900 Pacific Highway South, C -  68966, Seattle, Washington 98168. The applicable service information may be obtained from McDonnell Douglas Corporation, 3855 Lakewood Boulevard, Long Beach, California 90846, Attention: DC-10 Technical Publications, CI-HDR (54-60). This information may be examined at the FAA, Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or the Los Angeles Aircraft Certification Office, 3229 East Spring Street, Long Beach, California.
FOR FURTHER INFORMATION CONTACT:Mr. Raymond Vakili, Aerospace Engineer, Propulsion Branch, A N M - 140L, FAA, Northwest Mountain Region, Los Angeles Aircraft Certification Office, 3229 East Spring Street, Long Beach, California 90806-2425; telephone (213) 988-5262.
SUPPLEMENTARY INFORMATION:Interested persons are invited to participate in the making of the proposed, rule by submitting such written data, views, or arguments as they may desire. Communications should identify the regulatory docket number and be submitted in duplicate to the address specified above. All communications received on or before the closing date for comments specified above will be considered by the Administrator before taking action on the proposed rule. The proposals contained in this Notice may be changed in light of the comments received.Comments are specifically invited on the overall regulatory, economic, environmental, and energy aspects of the proposed rule. All comments submitted will be available, both before and after the closing date for comments, in the Rules Docket for examination by interested persons. A  report summarizing each FAA/public contact, concerned with the substance of this proposal, will be filed in the Rules Docket.

Commenters wishing the FAA to acknowledge receipt of their comments submitted in response to this Notice must submit a self-addressed, stamped post card on which the following statement is made: “Comments to Docket Number 90-NM-9O-AD.” The post card will be date/time stamped and returned to the commenter.DiscussionThere have been reports of failures of the fuel tank manifold drain/outboard fill valve on certain McDonnell Douglas Model DC-10 series airplanes, in which the pressed fit solenoid stop had separated from the solenoid body, allowing fuel to leak into the wing outboard leading edge area. This condition, if not corrected, could result in the fuel tank manifold drain/outboard fill valves leaking fuel into the wing outboard leading edge area and the possibility of localized in-flight or ground fire.The FAA has reviewed and approved McDonnell Douglas DC-10 Service Bulletin A28-196, dated March 30,1990, which describes procedures for repetitive inspections and replacement of the manifold drain/outboard fill valves with new valves incorporating a welded solenoid stop. Replacing the valves with new valves which incorporate a welded solenoid stop will minimize the possibility of similar valve failures and fuel leakage.Since this condition is likely to exist or develop on other airplanes of this same type design, an AJD is proposed which would require repetitive inspections and replacement of the manifold drain/outboard fill valves in accordance with the service bulletin previously described.There are approximately 376 McDonnell Douglas Model DC-10-10, -  15, -30 (except KC-10A), and -40 series airplanes of the affected design in the worldwide fleet. It is estimated that 183 airplanes of U.S. registry would be affected by this AD, that it would take approximately 5 manhours per airplane to accomplish the required actions, and that the average labor cost would be $40 per manhour. Discrepant valves would be exchanged free of cost. Based on these figures, the total cost impact of the AD on U.S. operators is estimated to be $36,600.The regulations proposed herein would not have substantial direct effects on the States, on the relationship between the national government and the States, or on the distribution of power and responsibilities among the various levels of government. Therefore, in accordance with Executive Order



22358 Federal Register /  VoL 55, No. 106 /  Frid ay , June 1, 1990 /  Proposed Rules12612, it is determined that this proposal would not have sufficient federalism implications to warrant the preparation of a Federalism Assessment.For the reasons discussed above, I certify that this proposed regulation (1) is not a “major rule" under Executive Order 12291; (2) is not a "significant rule” under DOT Regulatory Policies and Procedures (44 F R 11034, February26,1979); and (3) if promulgated, will not have a significant economic impact, positive or negative, on a substantial number of small entities under the criteria of the Regulatory Flexibility Act. A  copy of the draft evaluation prepared for this action is contained in the regulatory docket. A  copy of it may be obtained from the Rules Docket.List of Subjects in 14 CFR Part 39Air transportation, Aircraft, Aviation safety, Safety.The Proposed AmendmentAccordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration proposes to amend 14 CFR part 39 of the Federal Aviation Regulations as follows:
PART 39— [AMENDED]1. The authority citation for part 39 continues to read as follows:

Authority: 49 U .S .C . 1354(a), 1421 and 1423; 
49 U .S .C . 106(g) (Revised Pub. L  97-449, 
January 12,1983); and 14 C FR  11.89.

§ 39.13 [Amended}2. Section 39.13 is amended by adding the following new airworthiness directive:
McDonnell Douglas: Applies to McDonnell 

Douglas Model DC-10-10, -15, -30 
(except KC-10A), and -40 series 
airplanes, as listed in McDonnell 
Douglas D C-10 Service Bulletin A28-196, 
dated March 30,1990, certificated in any 
category. Compliance required as 
indicated, unless previously 
accomplished.

To prevent valve fuel leakage into the wing 
outboard leading edge area and possibility of 
localized in-flight or ground fire, accomplish 
the following:

A . Within 120 days after the effective date 
of this A D , and thereafter at intervals not to 
exceed 12 months, inspect the manifold 
drain/outboard fill valves, Part Number 
AF18C-57, in accordance with the procedures 
described in McDonnell Douglas DC-10  
Service Bulletin A28-196, dated March 30, 
1990.

B. Within 24 months after the effective date 
of this A D , replace the manifold drain/ 
outboard fill valves, Part Number AF18C-57, 
with new valves. Part Number AF18C-57A, in 
accordance with the procedures described in 
McDonnell Douglas D C-10 Service Bulletin 
A28-196, dated March 30,1990. The 
replacement of Part Number AF18C-57 with

Part Number AF18C-57A constitutes 
terminating action for this A D .

C . A n  alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification O ffice, F A A , 
Northwest Mountain Region.

Note: The request should be forwarded 
through an F A A  Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Los Angeles Aircraft Certification Office.

D. Special flight permits may be issued in 
accordance with F A R  21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this A D .All persons affected by this directive who have not already received the appropriate service documents from the manufacturer may obtain copies upon request to McDonnell Douglas Corporation, 3855 Lakewood Boulevard, Long Beach, California 90846, Attention: DC-10 Technical Publications, CI-HDR (54-60). These documents may be examined at the FAA, Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or the Los Angeles Aircraft Certification Office, 3229 East Spring Street, Long Beach, California.

Issued in Seattle, Washington, cm M a y  22, 
1990.
Darrell M . Pederson,
Acting Manager, Transport Airplane 
Directorate,  Aircraft Certification Service. 
[FR Doc. 90-12678 Filed 5-31-90; 8;45 am] 
BILLING CODE 4910-13-M

14 CFR Part 39 

[Docket No. 90-NM-87-AD]

Airworthiness Directives; Gulfstream 
Aerospace Model G -IV  Series 
Airplanes

a g e n c y : Federal Aviation Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking (NPRM).
SUMMARY: This notice proposes to adopt a new airworthiness directive (AD), applicable to certain Gulfstream Aerospace Model G -IV  series airplanes, which would require the application of additional sealant on the upper portion of the radome and fuselage mating structure; an inspection to verify the integrity of the rubber radome seal and aerodynamic seal, and repair or replacement, if necessary. This proposal is prompted by reports of in-flight failure or radio navigation and transponder equipment due to water intrusion into the radome equipment racks. This

condition, if not corrected, could result in the inability to safely navigate within controlled airspace. 
d a t e s :  Comments must be received no later than July 27,1990.
ADDRESSES: Send comments on the proposal in duplicate to the Federal Aviation Administration, Northwest Mountain Region, Transport Airplane Directorate, ANM-103, Attention: Airworthiness Rules Docket No. 90-NM- 87-AD, 17900 Pacific Highway South, C -  68966, Seattle, Washington 98168. The applicable service information may be obtained from Gulfstream Aerospace Corporation, P.O. Box 2206, M/S D-10, Savannah, Georgia 31402-9980. This information may be examined at the FAA, Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or at the FAA, Central Region, Atlanta Aircraft Certification Office, 1669 Phoenix Parkway, suite 210C, Atlanta, Georgia.
FOR FURTHER INFORMATION CONTACT: James H. Williams, Systems Branch, ACE-130A; telephone (404) 991-3020. 
M ailing address: FAA, Small Airplane Directorate, Atlanta Aircraft Certification Office, 1669 Phoenix Parkway, suite 210C, Atlanta, Georgia 30349.
SUPPLEMENTARY INFORMATION:Interested persons are invited to participate in the making of the proposed rule by submitting such written data, views, or arguments as they may desire. Communications should identify the regulatory docket number and be submitted in duplicate to the address specified above. All communications received on or before the closing date for comments specified above will be considered by the Administrator before taking action on the proposed rule. The proposals contained in this Notice may be changed in light of the comments received.Comments are specifically invited on the overall regulatory, economic, environmental, and energy aspects of the proposed rule. All comments submitted will be available, both before and after the closing date for comments, in the Rules Docket for examination by interested persons. A  report summarizing each FAA/public contact, concerned with the substance of this proposal, will be filed in the Rules Docket.Commenters wishing the FAA to acknowledge receipt of their comments submitted in response to this Notice must submit a self-addressed, stamped post card on which the following statement is made: “Comments to



Federal Register / V o l. 55, No. 106 / Friday, June 1, 1990 / Proposed Rules 22359Docket Number 90-NM-87-AD.” The post care will be date/time stamped and returned to the commenter.DiscussionSince January 1988, seven Gulfstream Model G -IV  airplanes have experienced in-flight failures of radio navigation and transponder equipment due to water intrusion into the radome equipment racks. The equipment affected by this water intrusion included Distance Measuring Equipment radios, Very High Frequency navigation radios, Automatic Direction Finding radios, and Air Traffic Control Radar Beacon System transponders. The water entered the radome and leaked through the aerodynamic seal at the fuselage to the radome joint. The water pooled on the structure and dripped down on the avionics equipment through unsealed structural mating surfaces and tooling holes in the radome structure. The leakage occurred when the airplanes were parked in or flew through heavy precipitation. This condition, if not corrected, could result in the inability to safely navigate within controlled airspace.The FAA has reviewed and approved Gulfstream Aerospace Corporation, Gulfstream G -IV , Aircraft Service Change (ASC) 183, dated March 15,1990, which describes procedures for applying additional sealant on the upper portion of the radome and fuselage mating structure to eliminate the leakage through unsealed structural mating surfaces and tooling holes, and inspecting to verify the integrity of the rubber radome seal and aerodynamic seal, and repair or replacement, if necessary.Since this condition is likely to exist or develop on other airplanes of this same type design, an AD is proposed which would require the application of additional sealant on the upper portion of the radome and fuselage mating structure, and an inspection to verify the integrity of the rubber radome seal and aerodynamic seal, and repair or replacement, if necessary, in accordance with the A SC  previously described.There are approximately 130 Model G-IV series airplanes of the affected design in the worldwide fleet. It is estimated that 100 airplanes of U.S. registry would be affected by this AD, that it would take approximately 8 manhours per airplane to accomplish the required actions, and that the average labor cost would be $40 per manhour. Based on these figures, the total cost impact of the AD on U.S. operators is estimated to be $35,200.The regulations proposed herein would not have substantial direct effects

on the States, on the relationship between the national government and the States, or on the distribution of power and responsibilities among the various levels of government. Therefore, in accordance with Executive Order 12612, it is determined that this proposal would not have sufficient federalism implications to warrant the preparation of a Federalism Assessment.For the reasons discussed above, I certify that this proposed regulation (1)Is not a “major rule” under Executive Order 12291; (2) is not a “significant rule” under DOT Regulatory Policies and Procedures (44 F R 11034, February26,1979); and (3) if promulgated, will not have a significant ecomomic impact, positive or negative, on a substantial number of small entities under the criteria of the Regulatory Flexibility Act. A  copy of the draft evaluation prepared for this action is contained in the regulatory docket. A  copy of it may be obtained from the Rules Docket.List of Subjects in 14 CFR Part 39A ir transportation, Aircraft, A viation Safety, Safety.The Proposed AmendmentAccordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration proposes to amend 14 CFR part 39 of the Federal Aviation Regulations as follows:
PART 39— [AMENDED]1. The authority citation for part 39 continues to read as follows:

Authority: 49 U .S .C . 1354(a), 1421 and 1423; 
49 U .S .C . 106(g) (Revised Pub. L. 97-449, 
January 12,1983); and 14 C F R  11.89.

§39.13 [Amended]2. Section 39.13 is amended by adding the following new airworthiness directive:
Gulfstream: Applies to Model G -I V  series 

airplanes. Serial Numbers 1000 through 
1130, certificated in any category. 
Compliance is required as indicated, 
unless previously accomplished.T o prevent in-flight failure o f avionics equipment due to w ater intrusion, accom plish the following:

A . Within 25 hours time-in-service or 
within 30 days after the effective date of this 
A D , whichever occurs later, install additional 
sealant on the upper portion of the radome 
and fuselage mating structure, and inspect 
the integrity of the rubber radome seal and 
the aerodynamic seal in accordance with 
Gulfstream Aerospace Aircraft Service 
Change (A SC) 183, dated March 15,1990.

1. If defects are found in the rubber radome 
seal, replace prior to further flight in 
accordance with A S C  183.

2. If defects are found in the aerodynamic 
seal, repair prior to further flight in 
accordance with A S C  183.

B. A n alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the manager, 
Atlanta Aircraft Certification Office, F A A , 
Small Airplane Directorate.

Note.—The request should be forwarded 
through an F A A  Principal Maintenance 
Inspector (PMI), who will either concur or 
comment, and then send it to the Manager, 
Atlanta Aircraft Certification Office.

C . Special flight permits may be issued in 
accordance with F A R  21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this A D .All persons affected by this directive who have not already received the appropriate service documents from the manufacturer may obtain copies upon request to Gulfstream Aerospace Corporation, P.O. Box 2206, M/S D-10, Savannah, Georgia 31402-9980. These documents may be examined at the FAA, Northwest Mountain Region, Transport Airplane Directorate, 17900 Pacific Highway South, Seattle, Washington, or at the FAA, Central Region, Atlanta Aircraft Certification Office, 1669 Phoenix Parkway, suite 2lO C, Atlanta, Georgia 30349.

Issued in Seattle, Washington, on M ay 22, 
1990.
Darrell M . Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR D O C  90-12677 Filed 5-31-90; 8:45 am] 
BILLING CODE 4910-13-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 799

[OPTS-42074C; FRL 3768-6]

Reproductive Toxicity Testing of 
Cumene

a g e n c y : Environmental Protection Agency (EPA).
ACTION: Notice o f public meeting.
SUMMARY: EPA issued a final test rule under section 4 of the Toxic Substances Control Act (TSCA), requiring health and environmental effects testing of cumene (isopropyl benzene, CA S No. 98-82-8) (53 FR 28195, July 27,1988).EPA has reviewed the results of the subchronic toxicity test and determined that there is no basis to require further reproductive toxicity testing at this time. 
DATES: A  public meeting will be held on June 20,1990. Persons interested in attending the public meeting should
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notify EPA by calling Mary Louise Hewlett, (202) 475-8162, before June 20, 1990.
ADDRESSES: TSCA Public Docket Office (TS-793), Office of Pesticides and Toxic Substances, Environmental Protection Agency, Rm. NE-G004,401 M St., SW., Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT: Michael M. Stahl, Director, Environmental Assistance Division (TS- 799), Office of Toxic Substances, Rm. E - 543B, 401 M St., SW ., Washington, DC 20460. (202) 554-1404 TDD (202) 554-0551 

SUPPLEMENTARY INFORMATION: The final test rule for cumene specified that EPA

would hold a public program review, following submission of the subchronic toxicity test, to discuss its decision on whether a two-generation reproductive effects test should be required. Based on results of the subchronic toxicity test, the EPA does not advocate a two- generation reproductive effects test at this time and plans to propose rescinding this requirement.
Public Meeting. If requested, a public meeting will be held at 3 p.m. on June20,1990, in Rm. 103, Northeast Mall,EPA Headquarters, 401 M St., SW ., Washington, DC 20460, to discuss the results of the subchronic toxicity testing

and to decide whether the two- generation reproductive effects test should be required. Persons interested in attending this meeting should notify Mary Louise Hewlett, (202) 475-8162, by telephone before June 20,1990.
Authority: 15 U .S .C . 2803.

Dated: M ay 24,1990.
James B. Willis,
Acting Director, Existing Chem ical 
Assessm ent D ivision, O ffice o f Toxic 
Substances.
[FR Doc. 90-12717 Filed 5-31-90:8:45 am] 
BILLING CODE 6560-50-D
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DEPARTMENT OF AGRICULTURE

Federal Grain Inspection Service

Designation Renewal of the Barton 
(KY) and North Dakota (ND) Agencies

AGENCY: Federal Grain Inspection Service (Service). 
a c t i o n : Notice.
s u m m a r y : This notice announces the designation renewal of J. W . Barton Grain Inspection Service, Inc. (Barton) and North Dakota Grain Inspection Service, Inc. (North Dakota) as official agencies responsible for providing official services under the U.S. Grain Standards Act, as Amended (Act). 
EFFECTIVE DATE:Ju ly 1,1990.
ADDRESSES: James R. Conrad, Chief, Review Branch, Compliance Division, FGIS, USDA, room 1647 South Building,P.O. Box 96454, Washington, DC 20090- 6454.
FOR FURTHER INFORMATION CONTACT: James R. Conrad, telephone (202) 447- 8525.
SUPPLEMENTARY INFORMATION: This action has been reviewed and determined not to be a rule or regulation as defined in Executive Order 12291 and Departmental Regulation 1512-1; therefore, the Executive Order and Departmental Regulation do not apply to this action.The Service announced that Barton’s and North Dakota's designations terminate on June 30,1990, and requested applications for official agency designation to provide official services within specified geographic areas in the January 2,1990, Federal Register (55 FR 43). Applications were to be postmarked by February 1,1990. Barton and North Dakota were the only applicants for designation in those areas and each applied for the entire area currently assigned to that agency.The Service announced the applicant names in the March 1,1990, Federal

Register (55 FR 7350) and requested comments on the applicants for designation. Comments were to be postmarked by April 16,1990. One comment in favor of Barton’s designation renewal was received.The Service evaluated all available information regarding the designation criteria in section 7(f)(1)(A) of the Act; and in accordance with section 
7(f)(1)(B), determined that Barton and North Dakota are able to provide official services in the geographic areas for which the Service is renewing their designation.Effective July 1,1990, and terminating June 30,1993, Barton is designated to provide official inspection services and Class X  or Y  weighing services, and North Dakota is designated to provide official inspection services, in their specified geographic areas as previously described in the January 2 Federal Register.Interested persons may obtain official services by contacting Barton at (502) 683-0616, and North Dakota at (701) 293- 7420.

Authority: Pub. L. 94-582, 90 Stat. 2867, as 
amended (7 U .S .C . 71 etseq .).

Dated: M ay 22,1990.
J.T. Abshier,
Director, Com pliance D ivision.
[FR Doc. 90-12454 Filed 05-31-90; 8:45 am]
BILLING CODE 3410-EN-M

Request for Comments on the 
Designation Applicants in the 
Geographic Areas Currently Assigned 
to Mid-Iowa (IA ) Agency, State of 
Oregon (OR), and Southern Illinois (IL) 
Agency

AGENCYi Federal Grain Inspection Service (Service). 
a c t i o n : Notice.
s u m m a r y : This notice requests comments from interested parties on the applicants for official agency designation in the geographic areas currently assigned to Mid-Iowa Grain Inspection, Inc. (Mid-Iowa), the Oregon Department of Agriculture (Oregon), and the Southern Illinois Grain Inspection Service, Inc. (Southern Illinois).
DATES: Comments must be postmarked on or before July 16,1990. 
a d d r e s s e s : Comments must be submitted in writing to Paul Marsden, RM, FGIS, USDA, room 0628 South

Building, P.O. Box 96454, Washington, DC 20090-6454. SprintMail users may respond to [PMARSDEN/FGIS/USDA]. Telecopier users may send responses to the automatic telecopier machine at (202) 447-4628, attention: Paul Marsden. All comments received will be made available for public inspection at the above address located at 1400 Independence Avenue, SW ., during regular business hours (7 CFR 1.27(b)).
FOR FURTHER INFORMATION CONTACT: Paul Marsden, telephone (202) 475-3428.
SUPPLEMENTARY INFORMATION: This action has been reviewed and determined not to be a rule or regulation as defined in Executive Order 12291 and Departmental Regulation 1512-1; therefore, the Executive Order and Departmental Regulation do not apply to this action.The Service requested applications for official agency designation to provide official services within specified geographic areas in the April 2,1990, Federal Register (55 FR 12241). Applications were to be postmarked by May 2,1990. Mid-Iowa and Oregon were the only applicants for designation in those areas, and each applied for the entire area currently assigned to that agency. There were two applicants for the Southern Illinois designation. Southern Illinois applied for designation renewal in the entire area currently assigned to that agency, except for Sigel Elevator Co., Inc., Sigel, Illinois. Decatur Grain Inspection, Inc., a neighboring official agency, in whose territory this grain elevator facility is located, applied for designation only for that facility.This notice provides interested persons the opportunity to present their comments concerning the applicants for designation. Commenters are encouraged to submit reasons for support or objection to this designation action and include pertinent data to support their views and comments. All comments must be submitted to the Resources Management Division, at the above address.Comments and other available information will be considered in making a final decision. Notice of the final decision will be published in the Federal Register, and the applicant will be informed of the decision in writing

Authority: Pub. L  94-582, 90 S ta t 2867, as 
amended (7 U .S .C . 71 et seq .).
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Dated: M ay 22,1990.
J.T. Abshier,
Director, Compliance Division.
[FR Doc. 90-12455 Filed 5-31-90; 8:45 am] 
BILLING CODE 3410-EN-M

Request for Designation Applicants To 
Provide Official Services in 
Geographic Areas Currently Assigned 
to the Aberdeen (SD), and McGregor 
(IA) Agencies and State of Missouri 
(MO)

a g e n c y : Federal Grain Inspection Service (Service). 
a c t i o n : Notice.
SUMMARY: Pursuant to the provisions of the U.S. Grain Standards Act, as Amended (Act), official agency designations shall terminate not later than triennially and may be renewed according to the criteria and procedures prescribed in the Act. This notice announces that the designation of three agencies will terminate, in accordance with the Act, and requests applications from parties interested in being designated as the official agency to provide official services in the geographic areas currently assigned to the specified agencies. The official agencies are Aberdeen Grain Inspection, Inc. (Aberdeen), McGregor Grain Inspection and Weighing Corporation, Inc. (McGregor), and Missouri Department of Agriculture (Missouri). 
d a t e s : Applications must be postmarked on or before July 2,1990. 
a d d r e s s e s : Applications must be submitted to James R. Conrad, Chief, Review Branch, Compliance Division, FGIS, USDA, room 1647 South Building, P.O. Box 96454, Washington, DC 20090- 6454. All applications received will be made available for public inspection at this address located at 1400 Independence Avenue, SW., during regular business hours.
FOR FURTHER INFORMATION CONTACT: James R. Conrad, telephone (202) 447- 8525.
SUPPLEMENTARY INFORMATION: This action has been reviewed and determined not to be a rule or regulation as defined in Executive Order 12291 and Departmental Regulation 1512-1; therefore, the Executive Order and Departmental Regulation do not apply to this action.Section 7(f)(1) of the Act specifies that the Administrator of the Service is authorized, upon application by any qualified agency or person, to designate such agency or person to provide official services after a determination is made that the applicant is better able than any

other applicant to provide official services in an assigned geographic area.Aberdeen, located at 15 S. Dakota Street, Aberdeen, SD 57401-0842, McGregor, located at R.R. 1, McGregor, IA 52157 and Missouri, located at the Missouri State Department of Agriculture on Missouri Blvd, Jefferson City, MO 65102-0630 were designated under the Act on February 1,1988, as official agencies, to provide official inspection services.The designation of each of these official agencies terminates on January31,1991. Section 7(g)(1) of the Act states that designations of official agencies shall terminate not later than triennially and may be renewed according to the criteria and procedures prescribed in the Act.The geographic area presently assigned to Aberdeen, in the States of North and South Dakota, pursuant to section 7(f)(2) of the Act, which may be assigned to the applicant selected for designation is as follows:Bounded on the North by U.S. Route 12 east to State Route 22; State Route 22 north to the Burlington-Northem (BN) line; the Burlington-Northem (BN) line east to State Route 21; State Route 21 east to State Route 49; State Route 49 south to the North Dakota-South Dakota State line; the North Dakota-South Dakota State line east to U.S. Route 83; U.S. Route 83 north to State Route 13; State Route 13 east and north to McIntosh County; the northern McIntosh County line east to Dickey County; the northern Dickey County line east to U.S. Route 281; U.S. Route 281 south to the North Dakota-South Dakota State line; the North Dakota-South Dakota State line east;Bounded on the East by the eastern South Dakota State line (the Big Sioux River) to A54B;Bounded on the South by A54B west to State Route 11; State Route 11 north to State Route 44 (U.S. 18); State Route 44 west to the Missouri River; the Missouri River south-southeast to the South Dakota State line; the southern South Dakota State line west; andBounded on the West by the western South Dakota State line north; the western North Dakota State line north to U.S. Route 12.The following locations, all in North Dakota, outside of the above contiguous geographic area, are part of this geographic area assignment: Farmers Elevator, Guelph, Dickey County; Farmers Equity Exchange, and Sun Grain, both in New England, Hettinger County; and Regent Grain Company, and Regent Equity, both in Regent, Hettinger County (all located inside Grain Inspection, Inc.’s area).

Exceptions to Aberdeen’s assigned geographic area are the following locations inside Aberdeen’s area which have been and will continue to be serviced by the following official agency:Sioux City Inspection & Weighing Agency, Inc.: Farmers Elevator Company, and Feeders Mill & Elevator, Inc., both in Platte, Charles County, South Dakota.The geographic area presently assigned to McGregor, in the State of Iowa, pursuant to section 7(f)(2) of the Act, which may be assigned to the applicant selected for designation is as follows:Bounded on the North by the Iowa- Minnesota State line from the western Howard County line east to the Mississippi River;Bounded on the East by the Mississippi River south-southeast to the southern Clayton County line;Bounded on the South by the southern Clayton, Fayette, and Bremer County lines; andBounded on the West by the western Bremer County line north to State Route 3; State Route 3 east to U.S. Route 218; U.S. Route 218 north to Chickasaw County; the western Chickasaw County line north to Howard County; the western Howard County line north to the Iowa-Minnesota State line.The following location, outside of the above contiguous geographic area, is part of this geographic area assignment: Paris and Sons Grain Elevator, Masonville, Delaware County (located inside Eastern Iowa Grain Inspection and Weighing Service, Inc.’s area).Exceptions to McGregor’s assigned geographic area are the following locations inside McGregor’s area which have been and will continue to be serviced by the following official agency:Central Iowa Grain Inspection Service, Inc.: Nashua Equity Co-op, Nashua, Chickasaw County; and Plainfield Co-op, Plainfield, Bremer County.The geographic area presently assigned to Missouri, pursuant to section 7(f)(2) of the Act, which may be assigned to the applicant selected for designation, is the entire State of Missouri.Interested parties, including Aberdeen, McGregor and Missouri, are hereby given opportunity to apply for official agency designation to provide the official services in the geographic areas, as specified above, under the provisions of section 7(f) of the Act and § 800.196(d) of the regulations issued thereunder. Designation in each
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specified geographic area is for the period beginning February 1,1991, and ending January 31,1994. Parties wishing to apply for designation should contact the Review Branch, Compliance Division, at the address listed above for forms and information.Applications and other available information will be considered in determining which applicant wiH be designated to provide official services in a geographic area.
Authority: Pub. L. 94-582, 90 Stat. 2887, as 

amended (7 U .S .C . 71 etseq .}.
Dated: M ay 22,1990.

J.T. Abshier,
Director, Compliance D ivision.
[FR Doc. 90-12456 Filed 5-31-90; 8:45 am]
BILLING CODE 3410-EN-M

Request for Comments on the 
Designation Applicants in the 
Geographic Area Currently Assigned 
to the Paris (IL) Agency

AGENCY: Federal Grain Inspection Service (Service). 
a c t i o n : Notice.
s u m m a r y : This notice requests comments from interested parties on the applicants for official agency designation in the Paris, Illinois, geographic area.
DATES: Comments must be postmarked on or before July 16,1990. 
a d d r e s s e s : Comments must be submitted in writing to Paul Marsden, RM, FGIS, USD A , room 0628 South Building, P.O. Box 96454, Washington,DC 20090-8454. SprintMail users may respond to [PMARSDEN/FGIS/USDA]. Telecopier users may send responses to the automatic telecopier machine at (202) 447-4628, attention: Paul Marsden. All comments received will be made available for public inspection at the above address located at 1400 Independence Avenue, SW „ during regular business hours (7 CFR 1.27(b)). 
FOR FURTHER INFORMATION CONTACT: Paul Marsden, telephone (202) 475-3428. 
SUPPLEMENTARY INFORMATION: This action has been reviewed and determined not to be a rule or regulation as defined in Executive Order 12291 and Department Regulation 1512-1; therefore, the Executive Order and Departmental Regulation do not apply to this action.The Service requested applications for official agency designation to provide official services within a specified geographic area in the April 4,1990, Federal Register (55 FR 12539). Applications were to be postmarked by May 4,1990. There are six applicants

and each applied for the entire geographic area. The six applicants are:I . Champaign/Danville Grain Inspection Departments, Inc., Danville, Illinois; 2. Thomas E. ChappeH Jr. and Ellen L. Chappel, Decatur, Illinois, proposing to do business as Chappell Grain Inspection, Inc.; 3. Ruth E. Eddings, and Ronald D. Eddings, Cerro Gordo, Illinois, proposing to do business as Eddings Grain Inspection Inc.; 4. James W . Beals, Hughetta Beals, and Fenton Veach,Paris, Illinois, proposing to do business as Paris Grain Inspection, Inc.; 5. Southern Illinois Grain Inspection Service, Inc., O ’Fallon, Illinois; and 6. Ruth E. Eddings and Thomas E.Chappell, Jr., Decatur, Illinois, proposing to do business as Terre Haute Grain Inspection, Inc.This notice provides interested persons the opportunity to present their comments concerning the applicants for designation. Commenters are encouraged to submit reasons for support or objection to this designation action and include pertinent data to support their views and comments. All comments must be submitted to the Resources Management Division, at the above address.Comments and other available information will be considered in making a final decision. Notice of the final decision will be published m the Federal Register, and the applicants will be informed of the decision in writing.
Authority: Pub. L. 94-582, 90 Stat. 2867, as 

amended (7 U .S .C . 71 et seq.).
Dated: M ay 22,1990.

J. T. Abshier,
Director, Com pliance D ivision.
[FR Doc. 90-12457 Filed 5-31-90; 8:45 am]
BILLING CODE 3410-EN-M

DEPARTMENT OF COMMERCE

Agency Form Under Review by the 
Office of Management and Budget 
(OMB)D O C has submitted to OMB few clearance the following proposal for collection of information under the provisions of the Paperwork Reduction Act (44 U.S.C. chapter 35).
Agency: Bureau of the Census.
Title: Cotton Ginnings Census Program. 
Form Number(s): C A g -lA  thru CA g-lL , CAg-3, CAg-5, CAg-5a.
Agency Approval Number: 0607-0047. 
Type o f Request: Reinstatement.
Burden: 1,521.
Number o f Respondents: 1,755.
Average Hours Per Response: 4 minutes. 
Needs and Uses: Title 13 U .S .C  specifically requires that the Census

Bureau collect and publish statistics for cotton ginned prior to 13 specified dates. This survey is the only source of date on current cotton ginnings. The USDA uses these data in making its monthly and annual crop production, classification, and production cost estimates. Data are used by the cotton industry and are considered vital in providing a stable market 
A ffected  Public: Businesses or other for- profit organizations and small businesses or organizations. 
Frequency: Semi-monthly (CAg-1 A  thru CAg-lL) Annually (CAg-3, CAg-5, CAg-5a).
Respondent’s  Obligation: Mandatory. 
OM B Desk O fficer  Don Arbuckle, 395- 7340.Copies of the above information collection proposal can be obtained by calling or writing Edward Michafs, DOC Clearance Officer, (202) 377-3271, Department of Commerce, room H6622, 14th and Constitution Avenue, NW., Washington, D C  20230.Written comments and recommendations for the proposed information collection should be sent to Don Arbuckle, OMB Desk Officer, room 3208, New Executive Office Building, Washington, DC 20503.

Dated: M a y  25,1990.
Edward Michals,
Departmental Clearance Officer, O ffice o f 
Management and Organization.
[FR D oc. 90-12895 Filed 5-31-90; 8:45 am]
BILUNG CODE 3510-07-1«

Agency Form Under Review by the 
Office of Management and Budget 
(OMB)DOC has submitted to OMB for clearance the following proposal for collection of information under the provisions of the Paperwork Reduction Act (44 U .S.C. chapter 35).
Agency: National Telecommunications and Information Administration.
Title: Public Telecommunications Facilities Program (PTFP) Grant Application.
Form Num ber OMB-0660-0003.
Type o f Request: Extension of the Expiration Date and Revision of Form. 
Burden: 450 respondents; 56,250 hours annually.
Average Hours Per Response: 125 hours. 
Needs and Uses: The PTFP is a grantmaking program which operates an annual application review process. The application forms are the only method by which PTFP can comparatively evaluate over 450 proposed projects each fiscal year.



22364 Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  N otices

Affected Public: State and local governments, nonprofit corporations and Indian Tribes.
Frequency: On occasion.
Respondent’s  Obligation: Required for Benefit.
OM B Desk O fficer: Donald Arbuckle, 395-7340.Copies of the above information collection proposal can be obtained by calling or writing DOC Clearance Officer, Edward Michals, (202) 377-3271, Department of Commerce, room H6622, 14th and Constitution Ave, NW., Washington, DC 20230.Written comments and recommendations for the proposed information collection should be sent to Donald Arbuckle, OMB Desk Officer, Room 3208, New Executive Office Building, Washington, DC 20503.

Dated: M ay 25.1990.
Edward Michals,
Departmental Clearance Officer, O ffice o f 
Management and Organization.

Agency Form Under Review by the 
Office of Management and Budget 
(OMB)DOC has submitted to OMB for clearance the following proposal for collection of information under the provisions of the Paperwork Reduction Act (44 U.S.C. chapter 35).
Agency: National Telecommunications and Information Administration.
Title: Public Telecommunications Facilities Program (PTFP) Grant Monitoring.
Form Number: OMB-0660-0001.
Type o f Request: Extension of the Expiration Date.
Burden: 1,455 respondents; 8,295 hours annually.
Average Hours Per Response: Varies from one hour to 24 hours per respondent.
Needs and Uses: The PTFP is a grantmaking program which funds the planning and construction of public telecommunications facilities. In order to monitor the use of grant funds and to process payment requests, grantees are required to submit certain reports and forms periodically.
A ffected Public: State and local governments, nonprofit corporations and Indian Tribes.
Frequency: On occasion, quarterly, annually.
Respondent’s  Obligation: Required for Benefit.
OM B D esk O fficer: Donald Arbuckle, 395-7340.Copies of the above information collection proposal can be obtained by

calling or writing D O C Clearance Officer, Edward Michals, (202) 377-3271, Department of Commerce, room H6622, 14th and Constitution Ave, NW., Washington, DC 20230.Written comments and recommendations for the proposed information collection should be sent to Donald Arbuckle, OMB Desk Officer, Room 3208, New Executive Office Building, Washington, DC 20503.
Dated: M ay 25,1990.

Edward M ichals,
Departmental Clearance O fficer, O ffice o f 
Management and Organization.
[FR Doc. 90-12697 Filed 5-31-90; 8:45 amj 
BILLING CODE 3510-07-M

International Trade Administration 

[A-583-080]

Carbon Steel Plate From Taiwan;
Intent To Revoke Antidumping Finding

AGENCY: International Trade Administration/Import Administration, Department of Commerce.
ACTION: Notice of intent to revoke antidumping finding.
s u m m a r y : The Department of Commerce is notifying the public of its intent to revoke the antidumping finding on carbon steel plate from Taiwan. Interested parties who object to this revocation must submit their comments in writing not later than June 30,1990. 
EFFECTIVE DATE: June 1,1990.
FOR FURTHER INFORMATION CONTACT: Michael Rill or Richard Rimlinger, Office of Antidumping Compliance, International Trade Administration, U.S. Department of Commerce, Washington, DC 20230, telephone: (202) 377-1131. 
SUPPLEMENTARY INFORMATION:

BackgroundOn June 13,1979, the Department of Treasury published an antidumping finding on carbon steel plate from Taiwan (44 FR 33877). The Department of Commerce (“the Department”) has not received a request to conduct an administrative review of this finding for the most recent four consecutive annual anniversary months.The Department may revoke an order or finding if the Secretary of Commerce concludes that it is no longer of interest to interested parties. Accordingly, as required by § 353.25(d)(4) of the Department’s regulations, we are notifying the public of our intent to revoke this finding.
Opportunity To ObjectNot later than June 30,1990, interested parties, as defined in § 353.2(k) of the

Department’s regulations, may object to the Department’s intent to revoke this antidumping finding.Seven copies of any such objections should be submitted to the Assistant Secretary for Import Administration, International Trade Administration, room B-099, U.S. Department of Commerce, Washington, DC 20230.If interested parties do not request an administrative review by June 30,1990, in accordance with the Department’s notice of opportunity to request administrative review, or object to the Department’s intent to revoke by June30,1990, we shall conclude that the finding is no longer of interest to interested parties and shall proceed with the revocation.This notice is in accordance with 19 CFR 353.25(d).
Dated: M ay 29,1990.

Joseph A . Spetrini,
Deputy A ssistant Secretary fo r Compliance. 
[FR Doc. 90-12735 Filed 5-31-90; 8:45 am] 
BILLING CODE 3510-DS-M

[A-201-034]

Elemental Sulphur From Mexico; Intent 
To Revoke Antidumping Finding

AGENCY: International Trade Administration/Import Administration, Department of Commerce. 
a c t i o n : Notice of intent to revoke antidumping finding.
SUMMARY: The Department of Commerce is notifying the public of its intent to revoke the antidumping finding on elemental sulphur from Mexico. Interested parties who object to this revocation must submit their comments in writing not later than June 30,1990. 
EFFECTIVE DATE: June 1 ,1990.
FOR FURTHER INFORMATION CONTACT: Shelia Forbes or Robert Marenick,Office of Antidumping Compliance, International Trade Administration, U.S. Department of Commerce, Washington, DC 20230, telephone: (202) 377-5255. 
SUPPLEMENTARY INFORMATION:

BackgroundOn June 28,1972, the Department of Treasury published an antidumping finding on elemental sulphur from Mexico (37 FR 12727). The Department of Commerce (“the Department”) has not received a request to conduct an administrative review of this finding for the most recent four consecutive annual anniversary months.The Department may revoke an order or finding if the Secretary of Commerce concludes that it is no longer of interest



Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  N otices 22365to interested parties. Accordingly, as required by § 353.25(d)(4) of the Department’s regulations, we are notifying the public of our intent to revoke this finding.Opportunity to ObjectNot later than June 30,1990, interested parties, as defined in § 353.2(k) of the Department’s regulations, may object to the Department’s intent to revoke this antidumping finding.Seven copies of any such objections should be submitted to the Assistant Secretary for Import Administration, International Trade Administration, room B-099, U.S. Department of Commerce, Washington, DC 20230.If interested parties do not request an administrative review by June 30,1990, in accordance with the Department’s notice of opportunity to request administrative review, or object to the Department’s intent to revoke by June30,1990, we shall conclude that the finding is no longer of interest to interested parties and shall proceed with the revocation.This notice is in accordance with 19 CFR 353.25(d).
Dated: M ay 29,1990.

Joseph A . Spetrini,
Deputy A ssistant Secretary fo r Compliance. 
[FR Doc. 90-12736 Filed 5-31-90; 8:45 am] 
BILUNG CODE 3510-DS-M

[A-401-040]

Stainless Steel Plate From Sweden; 
Intent To Revoke Antidumping Finding

a g e n c y : International Trade Administration/Import Administration, Department of Commerce. 
a c t io n : Notice of intent to revoke antidumping finding.
s u m m a r y : The Department of Commerce is notifying the public of its intent to revoke the antidumping finding on stainless steel plate from Sweden. Interested parties who object to this revocation must submit their comments in writing not later than June 30,1990. 
EFFECTIVE DATE: June 1,1990.
FOR FURTHER INFORMATION CONTACT: Kathleen Kelleher or John Kugelman, Office of Antidumping Compliance, International Trade Administration, U.S. Department of Commerce, Washington, DC 20230, telephone: (202) 377-3601. 
SUPPLEMENTARY INFORMATION:BackgroundOn June 5,1973, the Department of Treasury published an antidumping finding on stainless steel plate from Sweden (38 FR 15079). The Department

of Commercfe ("the Department”) has not received a request to conduct an administrative review of this finding for the most recent four consecutive annual anniversary months.The Department may revoke an order or finding if the Secretary of Commerce concludes that it is no longer of interest to interested parties. Accordingly, as required by § 353.25(d)(4) of the Department’s regulations, we are notifying the public of our intent to revoke this finding.Opportunity to ObjectNot later than June 30,1990, interested parties, as defined in § 353.2(k) of the Department’s regulations, may object to the Department’s intent to revoke this antidumping finding.Seven copies of any such objections should be submitted to the Assistant Secretary for Import Administration, International Trade Administration, room B-099, U.S. Department of Commerce, Washington, DC 20230.If interested parties do not request an administrative review by June 30,1990, in accordance with the Department’s notice of opportunity to request administrative review, or object to the Department’s intent to revoke by June30,1990, we shall conclude that the finding is no longer of interest to interested parties and shall proceed with the revocation.This notice is in accordance with 19 CFR 353.25(d).
Dated: M ay 29,1990.

Joseph A . Spetrini,
Deputy A ssistant Secretary fo r Com pliance. 
[FR Doc. 90-12737 Filed 5-31-90; 8:45 am] 
BILLING CODE 3510-DS-M

[A-423-077, A-427-078, A-428-082]

Sugar From Belgium, France, and West 
Germany; Intent To Revoke 
Antidumping Findings

AGENCY: International Trade Administration/Import Administration, Department of Commerce. 
a c t i o n : Notice of intent to revoke antidumping findings.
SUMMARY: The Department of Commerce is notifying the public of its intent to revoke the antidumping findings on sugar from Belgium, France, and West Germany. Interested parties who object to these revocations must submit their comments in writing not later than June 30,1990.
EFFECTIVE DATE: June 1,1990.
FOR FURTHER INFORMATION CONTACT: Robert Marenick, Office of Antidumping Compliance, International Trade

Administration, U.S. Department of Commerce, Washington, DC 20230, telephone: (202) 377-5255. 
SUPPLEMENTARY INFORMATION: BackgroundOn June 13,1979, the Department of Treasury published antidumping findings on sugar from Belgium, France, and West Germany (44 FR 33878). The Department of Commerce (“ the Department”) has not received requests to conduct administrative reviews of these findings for the most recent four consecutive annual anniversary months.The Department may revoke an order or finding if the Secretary of Commerce concludes that it is no longer of interest to interested parties. Accordingly, as required by § 353.25(d)(4) of the Department’s regulations, we are notifying the public of our intent to revoke these findings.Opportunity to ObjectNot later than June 30,1990, interested parties, as defined in § 353.2(k) of the Department’s regulations, may object to the Department’s intent to revoke these antidumping findings.Seven copies of any such objections should be submitted to the Assistant Secretary or Import Administration, International Trade Administration, room B-099, U.S. Department of Commerce, Washington, DC 20230.If interested parties do not request an administrative review by June 30,1990, in accordance with the Department’s notice of opportunity to request administrative review, or object to the Department’s intent to revoke by June30,1990, we shall conclude that the findings are no longer of interest to interested parties and shall proceed with the revocations.This notice is in accordance with 19 CFR 353.25(d).

Dated: M ay 29,1990.
Joseph A . Spetrini,
Deputy Assistant Secretary for Compliance. 
[FR Doc. 90-12738 Filed 5-31-90; 8:45 am] 
BILLING CODE 3510-DS-M

[A-475-079]

Viscose Rayon Staple Fiber From Italy 
Intent To Revoke Antidumping Finding

a g e n c y : International Trade Administration/Import Administration, Department of Commerce. 
a c t i o n : Notice of intent to revoke antidumping finding.
SUMMARY: The Department of Commerce is notifying the public of its
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EFFECTIVE DATE: May 31,1990.
FOR FURTHER INFORMATION CONTACT: Barbara Victor or Laurie A . Luck singer, Office of Antidumping Compliance, International Trade Administration, U.S. Department of Commerce, Washington, DC 20230, telephone: (202) 377^5253.
SUPPLEMENTARY INFORMATION:

BackgroundOn June 13,1979, the Department of Treasury published an antidumping finding on “visco rayon staple fiber from Italy (44 FR 33B78). The Department of Commerce (“the Department”) has not received a request to conduct an administrative review of this finding for the most recent four consecutive annual anniversaiy months.The Department may revoke an order or finding if the Secretary of Commerce concludes that it is no longer of interest to interested parties. Accordingly, as required by § 353.25(d)(4) of the Department’s regulations, we are notifying the public of our intent to revoke this finding.
Opportunity to ObjectNot later than June '30,1990, interested parties, as defined in § 353.2(k) of the Department’s regulations, may object to the Department’s intent to revoke this antidumping finding.Seven copies of any such objections should be submitted to the Assistant Secretary for Import Administration, International Trade Administration, room B-099, U.S. Department of Commerce; Washington, DC 20230.If interested parties do not request an administrative review by June 30,1990, in accordance with the Department’s notice of opportunity to request administrative review, or object to the Department’s intent to revoke by June 30,1990, we shall conclude that the finding is no longer of interest to interested parties and shall proceed with the revocation.This notice is in accordance with 19 CFR 353.25(d).

Dated: M a y  29,1990.

Joseph A . Spetrini,
Deputy Assistant Secretory for Com piiance. 
[F R  Doc. 90-12739 Filed 5 -3 1 -9 0 ; 8:45 am ] 

BILLING CODE 3&I0-DS4M

Initiation of Antidumping and 
Countervailing Duty, Administrative 
Reviews

AGENCY: International Trade Administration/Import Administration, Department of Commerce.
ACTION: Notice of initiation of antidumping and countervailing duty administrative reviews.
s u m m a r y : The Department of Commerce has received requests to conduct administrative reviews of various antidumping and countervailing duty orders and findings. In accordance with the Commerce Regulations, we are initiating those administrative reviews.
EFFECTIVE d a t e : June 1,1990.
FOR FURTHER INFORMATION CONTACT: Richard W. Moreland nr David P. Mueller, Office of Antidumping Compliance or Office of Countervailing Compliance, International Trade Administration, U S . Department of Commerce, Washington, D C  20230; telephone ;(2Q2) 377-2104/2786.
SUPPLEMENTARY INFORMATION:BackgroundThe Department of Commerce (“the Department”) has received timely requests, in  .accordance with § § 353.22 (a)(1), (a)(2), (a)(3), and 355.22(a)(1) of the Department’s regulations, for administrative reviews of various antidumping and countervailing duty orders and findings.
Initiation of ReviewsIn accordance with § § 353.22(c) and 355.22(c) of the Department’s regulations, we are initiating administrative reviews of the following antidumping and countervailing duty orders and findings. We intend to issue the final results of these reviews no later than April 30,1991.
Antidumping duty proceedings 

and firms
Periods ¡to be 

reviewed

Italy:
Spun Acrylic Yarn....................... 4/1/89-3/31/80
A -4 7 5 -0 8 4 .................................. .

Manufattura Emmepi, 
S.p.A.

Japan:
Calcium •Hypochterite................j
A -588-401

Nankai Chemical Industrial 
Co., Ltd.

Nippon Soda 
Tohoku Tosoh

4/1/89-9/.31/90

Antidumping duty proceedings 
and firms

.Periods to be 
reviewed

Cyanuric Acid and its O hior-1 
mated Derivatives.

A -5 8 8 -0 1 9
Shikoku Chemicals Cerp. 
Nissan Chemical Indus

tries, Ltd.
Roller Chain, Other than Bi

cycle.
A-S88-028

Daido Kogyo/Daido Corp. 
Enuma/Daido Corp.
Hitachi Metals 
Izumi Chain Mfg. Co., Ltd. 
Kaga-Kogyo/APC 
Kaga Koken 
Pulton Chain 
Pulton Chain/HtC 
Pulton Chain/I & O C  
Sugiyaroa/ Hokoku 
Sugiyama/I & O C  
Sugiyama/Harima Entpz./ 

San Fernando (Japan) 
Takasago

3.5" Microdisks and Media 
Thereof.

A -588-802 
Fuji Photo Film 
Kasei Verbatim 
Konica
¡Memorex Telex Japan 
Sanken Plastics 
Sony Corporation 
TD K  Corporation 
Teijin Memorimedia 
Tokyo Material 

Korea:
Color Television Receivers ..... 
A -580-008 

Cosmos Electronics 
Daewoo 
Goldstar 
Samsung 
Samwon 
Tongkook 
Quantronics 

Mexico:
Certain Fresh Cut Flowers......
A-201-601 

Florex, Tzitzic Tareta 
Rancho el Toro 
Rancho El Aguaje 
Rancho Misión el 

canso 
Visaflor 

Taiwan:
Color Television Receivers 
A-583-009"

4/1/89-3/31/90

4/t/89-'3/31/90

9/28/88-3/31/90

4/1/89-3/31/90

4/1/89-3/31/90

Des-

4/1/89-3/31/90

Action Electronics Co., Ltd.
A O C  International, Inc.
Capetronics (B.S.R.) Ltd.
Funai Electric Co., Ltd.
Hitachi Television (Taiwan) 

Ltd.
Kuang Yuan Co., Ltd.
Nettek Corp., Ltd.
Paramount Electronics Co., 

Ltd.
Philips Electronics Indus

tries (Taiwan), Ltd.
Proton Electronic Industrial 

Co., Ltd.
RCA Taiwan Ltd.
Sampo Corporation
Sanyo Electric (Taiwan) 

Co„ Ltd.
Shinlee Corp.
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Antidumping duty proceedings 

and firms
Periods to be 

reviewed

Shin-Shirasuna Electric 
Corp.

Tatung Company 
Teco Electric & Machinery 

Co., Ltd.

Countervailing duty 
proceedings

Periods to be 
reviewed

Argentina:
W ool............................................... 1/1/89-12/31/89
C -357-002

Brazil:
Pig Iron........... .............................. 1/1/89-12/31/89
C -3 5 1-062 

Malaysia:
Carbon Steel Wire R o d ............ 1/1/89-12/31/89
C-557-701

Mexico:
Fabricated Automotive G la ss .. 
C -201-406
Leather Wearing Apparel.........
C-201-001

1/1/89-12/31/89

1/1/89-12/31/89

Interested parties must submit applications for administrative protective orders in accordance with sections 353.34(b) of the Department’s regulations.These initiations and this notice are in accordance with section 751(a) of the Tariff Act of 1930 (19 U.S.C. 1675(a)) and 19 CFR 353.22(c) (1989).
Dated: M a y  24,1990.

Joseph A . Spetrini,
Deputy Assistant Secretary for Com pliance.

[FR Doc. 90-12743 Filed 5-31-90; 8:45 am] 
BILLING CODE 3510-DS-M

[A-588-401]

Calcium Hypochlorite From Japan; 
Preliminary Results of Antidumping 
Duty Administrative Review and Intent 
to Revoke in Part

a g e n c y : International Trade Administration/Import Administration, Department of Commerce.
ACTION: Notice of preliminary results of antidumping duty administrative review and intent to revoke in part.
s u m m a r y : In response to a request by petitioner, Olin Corporation, and by respondents, Nippon Soda Co., Ltd. and Nankai Chemical Industry Co., Ltd., the Department of Commerce has conducted administrative reviews of the antidumping duty order on calcium hypochlorite from Japan. The reviews cover three manufacturers/exporters of this merchandise to the United States and the periods April 1,1986 through March 31,1987 and April 1,1987 through March 31,1988. The reviews indicate the existence of dumping margins during the

periods for all but one respondent.As a result of the reviews, the Department has preliminarily determined to assess dumping duties equal to the calculated differences between United States price and foreign market value, and intends to revoke the antidumping duty order with respect to Nippon Soda Co., Ltd.Interested parties are invited to comment on these preliminary results and intent to revoke in part.
EFFECTIVE DATE: June 1,1990.
FOR FURTHER INFORMATION CONTACT: Fred Baker or Robert Marenick, Office of Antidumping Compliance, International Trade Administration, U.S. Department of Commerce, Washington, DC 20230; telephone (202) 377-1131/ 5255.
SUPPLEMENTARY INFORMATION: BackgroundOn October 29,1987, the Department of Commerce (“the Department”) published in the Federal Register (52 FR 41600) the final results of its last administrative review of the antidumping duty order on calcium hypochlorite from Japan. In accordance with 19 CFR 353.22, the petitioner Olin Corporation and respondent Nippon Soda Co., Ltd. requested that we conducted an administrative review for the period April 1,1986 through March31,1987. Petitioner and respondents Nippon Soda Co., Ltd. and Nankai Chemical Industry Co., Ltd. requested a review for the period April 1,1987 through March 31,1988. We published notices of initiation of the antidumping duty administrative reviews on May 20, 1987 (52 FR 18937) and May 23,1988 (53 FR 18324). The Department has now conducted those administrative reviews in accordance with section 751 of the Tariff Act of 1930, as amended (19 U.S.C. 1675) (“ the Tariff Act”).Scope of the ReviewImports covered by the reviews are shipments of calcium hypohlorite from Japan. During the review periods such merchandise was classifiable under item number 418.2200 of the Tariff Schedules of the United States Annotated (“TSUSA"). This merchandise is currently classifiable under HTS item number 2828.10.00.00. The TSUSA and HTS item numbers are provided for convenience and Customs purposes. The written description remains dispositive.The reviews cover the periods April 1,1986 through March 31,1987 and April 1,1987 through March 31,1988. Three manufactuers/exporters of Japanese

calcium hypochlorite were reviewed. They are: Tohoku Tosoh Chemical Co., Ltd. (“Tohoku Tosoh”), Nippon Soda Co., Ltd. (“Nippon Soda”), and Nankai Chemical Industry Co., Ltd. (“Nankai”). The manufacturer known to the Department as Tohoku Tosoh Chemical Co., Ltd. during the third administrative review period (April 1,1987 through March 31,1988) was known as Nissin Denka Co., Ltd. during the second administrative review period (April 1, 1986 through March 31,1987).United States PriceIn calculating United States price, the Department used purchase price, as defined in section 772 of the Tariff Act. Purchase price was based on the packed, FOB Japanese port, CIF, or U.S. duty-paid delivered price to either the first unrelated purchaser in the United States or an unrelated Japanese trading company for export to the United States. We made adjustments, where applicable, for foreign inland freight and insurance, U.S. brokerage and handling, ocean freight, marine insurance, U.S. duties, and foreign brokerage. No other adjustments were claimed or allowed.Foreign Market ValueIn calculating foreign market value, the Department used home market prices, as defined in section 773 of the Tariff Act, because sufficient quantities of “such or similar” merchandise were sold in the home market to provide a basis for comparison. We made comparisons of similar merchandise based on the percentage of chlorine content of the merchandise.Home market price was based on either the packed delivered, C&F, or FOB plant price to unrelated purchasers in the home market. Where applicable, we made adjustments for inland freight and insurance, advertising, warranty expenses, technical service expenses, rebates, and differences in credit, packing, and interest. Where applicable, we added U.S. commissions and deducted home market indirect selling expenses in accordance with 19 CFR 353.56. Where appropriate we also made an adjustment for differences in physical characteristics when comparing 65 percent granular calcium hypochlorite sold in the United States to the 70 percent granular product sold in Japan. Nankai claimed this adjustment for both review periods. We made this adjustment only for the period April 1, 1986 through March 31,1987 because only in that period did the company submit information on the differences in input quantities of chlorine. We made no adjustment for Nippon Soda because it
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failed to submit any information on differences in input quantities of chlorine lor either review period. W e denied a claim by Nippon Soda lor a compensating deposit adjustment to its effective interest Tate because, at verification, no evidence was presented connecting hank deposits to specific compensating balance requirements lor loans. No other adjustments were claimed or allowed.Preliminary Results of the Review and Intent to Revoke in PartAs a result of our reviews, we preliminarily determine that the following margins exist:

Manufacturer/
Exporter Period

Mar
gin

(per
cent)

Second Review 
Period

Niasin Denka Co., 
Ltd.

04/01/86-03731/87... 8.85

Nippon Soda C o - 
Ltd.

04/01/86-03/31/87..: 0.00

Nankai Chemical 
Industry Co., Ltd. 

Third Review Period

04/01/86-03/31/87... 0.85

Tohoku Tosoh .04/01/87-03/31/88... 16.53
Industry, Ltd. (a/ 
k/a Nissin Denka 
Co.. Ltd.).

Nippon Soda Go., 
Ltd.

04/01/87-03/31/88... 0.04

Nakai Chemical 
Industry Co., Ltd.

04/01/87-03/31/88... 2.63

Interested parties may request disclosure and/or an administrative protective order within 5 days of the date of publication of this notice and may request a hearing within 10 days of publication.Any hearing, if requested, will be held 44 days after the date of publication, or the first workday thereafter. Case briefs and/or written comments from interested parties may be submitted not later than 30 days after the d a te d  publication. Rebuttal briefs and rebuttals to written comments, limited to issues raised in those comments, may be filed not later than 37 days after the date of publication. The Department will publish the final results of the administrative review, including the results of its analysis of any written or oral comments.The Department shall determine, and the Customs Service shall .assess, antidumping .duties on all appropriate entries. Individual differences between United States price and foreign market value may differ from the percentages stated above. The Department .will issue

appraisement instructions on each exporter directly to the Customs Service.Further, as provided by section 751(a)(1) of the Tariff A d , a  cash deposit of estimated antidumping duties based on the most recent of the above margins for each firm shall be required. Since fee margin for Nippon Soda is leas than 0.50 percent, and, therefore, de m inimis for cash deposit purposes, the Department shall not require a  cash deposit of estimated antidumping duties on entries from this firm. For any shipments from the remaining known manufacturers and exporters not covered by this review, the cash deposit will continue to be at the rate for each of those firms published in the final results of the last administrative review (52 FR 41600; October 29,1987).For any entries of this merchandise from a new exporter, not covered in the administrative review covering the period April 1,1986 through March 31*1987, whose first shipment occurred after March 31,1987 and before April 1,1988, and Who is unrelated to any reviewed firm, a casb deposit of 8.65 percent shall be required. For any future entries of this merchandise from a new exporter, not covered in the administrative review covering the period April 1,1987 through March 31, 1988, whose first shipment occurred after March 31,1988, and who is unrelated to any reviewed firm, a cash deposit of 16.53 percent shall be required.These deposit requirements are effective for all shipments of Japanese calcium hypochlorite entered, or withdrawn from warehouse, for consumption on or after the date o f publication of the final results of these administrative reviews.Nippon Soda hats requested revocation of the order, and as provided for in 19 CER 353.25(b), as agreed in writing to an immediate suspension of liquidation and reinstatement in the order under the circumstances specified in its written agreement with the Department, and has made such other certifications as required by 19 CER 353.25(b). Therefore, pursuant to section 751(d) o f the Tariff Act and 19 CFR 353.25(c), we intend to revoke the order with respect to Nippon Soda based on three years of sales at either-no margins or de m inimis margins. If this partial revocation is made final, it will apply to all unliquidated entries of this merchandise manufactured and exported by Nippon Soda and entered, or withdrawn from warehouse, for consumption on or after April 1,1988.These adminiatrative reviews, intent to revoke in pail, and notice .are in

accordance with section 751(a)(1) and(c) df the Tariff A c t  (19 U.S.C. 1675(a)(1), (c)), and 19 CFR 353.22 and 353.25.
Dated: M ay 25,1990.

Eric I. Garfmkel,
A ssistant Secretary far Import 
Adm inistration.
[ER D oc. 90-12740 Filed 5-31-90; 8^5 am] 
BILUNG CODE 3510-DS-M

[A-583-6Q5]

Carbon Steel Butt-Weld Pipe Fittings 
From Taiwan; Termination of 
Antidumping Duty Administrative 
Review

A3ENCY: International Trade Administration/Import Administration, Department of Commerce.
ACTION: Notice of Termination of antidumping,duty administrative review.
s u m m a r y : On February 16,1990, fee Department of Commerce initiated an administrative review of fee 
antidu m p ing ditty order on ¡carbon steel butt-weld pipe fittings from Taiwan. The Department has now determined to terminate this review.
EFFECTIVE DATE: June 1, 1990.
FOR FURTHER INFORMATION CONTACT: Linnea Bucher or John Kugelman, Office of Antidumping Compliance, International Trade Administration, U.S. Department of Commerce, Washington, DC 20230, telephone: (202) 377-3601.
SUPPLEMENTARY INFORMATION: BackgroundOn February 18,1990, in response to requests from two respondents in this case, fee Department of Commerce published a notice of initiation of administrative review of the antidumping duty order on carbon steel butt-weld pipe fittings from Taiwan (55 FR 5640). That notice stated feat we would review entries from Rigid Industries Co., Ltd. and C.M. Pipe Fitting Mfg. Co., Ltd. during the period December 1,1988 through November 80,1989.The respondents subsequently withdrew their requests for review on February 26,1990. Accordingly, the Department has determined to terminate the review.This notice is in accordance with section 751(a)(1) of fee Tariff Act-of 1930 (19 U.S.C. 1675(a):) and 19 CFR 353.22(a)(5) (1989).
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Dated: M ay 22,1990.

Joseph A . Spetrini,
Deputy A ssistant Secretary fo r Compliance. 
[FR Doc. 90-12741 Filed 5-31-90; 8:45 am] 
BILLING CODE 3510-DS-M

[A-588-054]

Tapered Roller Bearings Four Inches 
or Less in Outside Diameter From 
Japan; Final Results of Antidumping 
Duty Administrative Review

AGENCY: International Trade Administra tion/lmport Administration, Department of Commerce.
a c t i o n : Notice of final results of antidumping duty administrative review.
SUMMARY: March 29,1989, the Department of Commerce published the preliminary results of its administrative review of the antidumping finding on tapered roller bearings from Japan.These final results of review cover two manufacturers/exporters of this merchandise to the United States and generally the period from April 1* 1974 through July 31,1980.We gave interested parties an opportunity to comment on the preliminary results. Based on our analysis of the comments received and the correction of clerical errors, we have changed the margins from those presented in our preliminary results. 
EFFECTIVE DATE: June 1,1990.
FOR FURTHER INFORMATION CONTACT: Sean P. Kelley or Laurie A . Lucksinger, Office of Antidumping Compliance, International Trade Administration, U.S. Department of Commerce, Washington, D C 20230: telephone: (202) 377-5253.BackgroundOn March 29,1989, the Department of Commerce (*‘the Department”) published in the Federal Register (54 FR 12938) the preliminary results of its administrative review of the antidumping finding on tapered roller bearings (“TRBs”} from Japan (41 FR 34974, August 18,1976). The Department has now completed that administrative review in accordance with section 751 of the Tariff Act of 1930 (“ the Tariff Act“).Scope of ReviewImports covered by the review are shipments of TRBs four inches or less in outside diameter when assembled, including inner Face or cone assemblies and outer races or cups, sold either as a unit or separately. During the review period such merchandise was classifiable under items 680.3932, 680.3934, and 680.3938 of the Tariff

Schedules of the United States Annotated ("TSUSA”). This merchandise is currently classifiable under Harmonized Tariff Schedule (“HTS”) items 8482.20.00 and 8482.99.30. The TSUSA and HTS item numbers are provided for convenience and Customs purposes. The written description remains dispositive.The review covers two manufacturers/exporters, Nippon Seiko K.K. (“NSK") and Koyo Seiko (“Koyo”}, of Japanese TRBs. These final results of review cover the period April 1,1974 through July 31,1980, for NSK, and April 1,1974 through March 31,1979, for Koyo.Analysis of Comments ReceivedWe invited interested parties to comment on the preliminary results. At the request of the respondents, NSK and Koyo, and the petitioner, H ie Timken Company, we held a hearing on June 7, 1989. We received case and rebuttal briefs from both respondents and the petitioner.
Comments by The Timken Company

Comment 1: Timken argues that the model match methodology used for the preliminary results of review significantly departed from that used by the Department in another proceeding, the final determination of sales at less than fair value on tapered roller bearings over four inches from Japan (“the 1987 LTFV determination”J (52 FR 30700, August 17,1987). In that case, the Department selected comparable bearings according to the “greatest single deviation“ rather than the “sum of deviations“  method. Both methodologies are based on the same five physical criteria. However, the “greatest single deviation“ method compares the difference between each criterion for the U.S. and home market models. The “sum of deviations“ methodology compares the sum of the values of the criteria. Timken also argues that the Department did not apply a ten percent cap to the allowable deviation for any single criterion as was done in the 1987 LTFV determination. Timken asserts that the Department assured it in 1987 that the full 1987 LTFV determination methodology would apply in this review.Timken asserts that a twenty percent cost cap, a new criterion, is not necessary. If the intent was to allow approximate commercial value comparisons, this requirement was met by the function of the five criteria.Timken concludes that the Department should conform its methodology to that used in the 1987 LTFV determination, or explain why die methodology used in this review is more appropriate.

Department’s  Position: In the 1987 LTFV determination the Department used five criteria to match models and applied the “greatest single deviation” methodology, which included a 10 percent limit on deviation, in its analysis. In this review of the 1978 finding, we did adopt the five criteria. W e informed Timken of our decision to use the five criteria.We integrated the five criteria into the "sum of deviations” methodology, which arose in decisions by the Court of International Trade (“the Court”) on litigation of final results for other parties under this 1978 finding (Timken v.
United States, Slip Op. 84-63 (7 CIT 319) (June 5,1984) {'’Timken”), Timken v. 
United States, 630 F. Supp. 1327 (CIT1986) {” Timken /”), and Timken v. 
United States, 673 F. Supp. 495 (CIT1987) (“ Timken ZTJ).We did not apply the “greatest single deviation” methodology of the 1987 LTFV determination, with its 10 percent deviation cap, because to do so would have required collection of significantly more data than we had already gathered for the “sum of the deviations” methodology. Moreover, Timken has not provided persuasive reasons for changing the methodology at this late stage of the proceeding.W e added a twenty percent cost cap in order to ensure that the home market model chosen is of approximately equal commercial value with the U.S. model. While the five criteria measure commercial value, the cost of products should not be greatly different The cap merely sets an outside limit on those cost differences.

Comment Z  In its review of the Department’s preliminary results, Timken was unable to confirm that the set-splitting computer program functioned in the manner intended by the Department. Timken could not find a comparison of a U.S. cup or cone with a component (cup or cone) of a split home market set
Department’s  Position: We reviewed and confirmed that we compared U.S. cups and cones with split sets sold in The home market. We assume that the reason for Timken’s confusion was the two-step method we used. Instead of matching cups or cones with sets, home market sets were first split into component cups and cones. Cups, or cones, sold separately in the United States were then compared to cups, or cones, split from a set in the home market.
Comment 3: Timken contends that, by excluding from consideration all home market TRBs with an outside diameter over form inches, the Department has
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unreasonably limited the universe in the home market with which U.S. models might be compared. Timken suggests that the Department include TRBs with outside diameters up to 4.4 inches as possible home market comparison models for both respondents.

Department’s Position: The scope of the finding is limited to TRBs four inches or less in outside diameter. Therefore, the Department did not consider U.S. sales of TRBs with outside diameters greater than four inches. However, for purposes of conducting model match, we did consider home market TRBs with outside diameters greater than four inches to be comparable.We note that Koyo and NSK did not provide sufficiently complete data so the Department could consider all home market sales as potential model matches. However, we also recognize that this proceeding has been delayed and that methodological changes have developed, requiring additional submissions of information from respondents. Therefore, we have attempted to use as much of respondents’ data as possible as the best information available where there were no inconsistencies in the different submissions (exceptions are noted elsewhere in this notice). Regarding listings of home market sales, we relied on the existing information provided by respondents as the best information otherwise available. This may have resulted in some over four inch models not being used for comparison.
Comment 4: Timken argues that, absent evidence to the contrary, the Department should assume all home market sales by NSK and Koyo during the period were at prices below the cost of production. It states that the Department could not determine whether sales were below cost because the data were missing, destroyed, or otherwise not verified. Timken concludes that the Department must reject all home market sales data in favor of best information otherwise available. Specifically, Timken asserts that the Department should have conducted a cost investigation for NSK for the 1974-1980 period. Regarding Koyo, Timken asserts that, because the Department rejected the 1978-1979 cost data as not usable, the home market sales for the earlier periods, 1974-1978, must also be rejected.
Department’s Position: We examined NSK’s data on the record to determine whether there was sufficient evidence to warrant a cost of production investigation of sales in the home market. We found no evidence to indicate that NSK made sales below the cost of production for the 1974-1980

period and, therefore, we did not conduct a cost investigation.We conducted a cost investigation of Koyo for the 1978-1979 period based on Timken’s 1983 allegation. Due to inconsistencies in the cost data which Koyo submitted, we were unable to rely on the data, and used as the best information otherwise available two rates based on NSK’s rates for the August, 1977 through July, 1978 and August, 1978 through July, 1979 periods. Timken did not raise the issue of sales below cost for the earlier periods until after we published the preliminary results and, therefore, the request was untimely.
Comment 5: Timken asserts that the Department should not have used 1980- 1985 cost data to adjust for differences in merchandise on 1974-1980 sales because respondents could have selected which data to destroy and which to submit. Furthermore, the petitioner asserts that it would be unreasonable to assume that the ratio of costs between two TRBs in 1985 would be equal to that during a period five years earlier.
Department’s Position: In an effort to use as much of respondents’ data as possible, we used 1980-1985 data as the best information otherwise available where we lacked or could not rely on 1974-1980 data. We did not find any evidence that respondents destroyed records to impede the administrative review.
Comment 6: Timken contends that interest should be assessed on all unpaid duties owed by NSK and Koyo because section 778 of the Tariff Act expressly requires that interest be paid on underpayments of deposits, regardless of whether deposits were imposed when the merchandise was entered.
Department’s Position: We disagree. Section 778 of the Tariff Act provides that interest is payable on underpayments of amounts deposited on merchandise entered, or withdrawn from warehouse, for consumption on and after the date of a finding under the Antidumping Act of 1921. We have concluded that the words “amounts deposited” refer only to cash deposits of estimated antidumping duties upon entry and not to other kinds of security such as a bond, because the Tariff Act repeatedly links the word “deposit” to "cash” (see, e.g., sections 733(d)(2),734(f)(2)(A)(iii), and 735(c)(3)(B) of the Tariff Act). Thus, since a bond is not cash, it does not constitute an “amount deposited.”The Trade Agreements Act of 1979 (“the 1979 Act”) contained no provision- for the immediate conversion of existing

antidumping findings from bonds to cash. Section 106(a) of the 1979 Act merely provided that outstanding antidumping findings would remain in effect and would be subject to review under section 751 of the Tariff Act. Section 751(a)(2) provides that the administrative review “shall be the basis for * * * deposits of estimated duties.” Thus, the legal basis for requiring cash deposits under the 1979 Act is a review under section 751 of the Tariff Act or an order pursuant to section 736 of the Tariff Act. The Department is without power to require the imposition of a cash deposit until the completion of an administrative review. In any event, since interest is only collectible on cash deposits, interest would accrue only from the time that Customs required deposit of cash. Consequently, interest would not be retroactive to the time of entry under bond.
Comment 7: Timken argues that selling expenses should not be deducted from constructed value. Petitioner asserts that the Department unnecessarily commingled two independent statutory provisions, section 773(e) of the Tariff Act, which addresses constructed value, and section 773(a)(4) of the Tariff Act, which addresses differences in circumstances of sale. Timken interprets section 773(e) of the Tariff Act as requiring the Department to calculate constructed value using the costs of producing the imported merchandise. This approach would require no adjustment, since FMV would reflect the terms of the imported merchandise.
Department’s Position: Consistent with our interpretation of section 773(e) of the Tariff Act, we have used home market general expenses to calculate the constructed value of the merchandise. Therefore, an adjustment to constructed value for selling expenses is appropriate. The Department is required, by section 772(e) of the Tariff Act and 19 CFR 353.41(e), to reduce the exporter’s sales price by the amount of the selling expenses incurred for the account of the exporter in the United States. This adjustment is not limited to cases in which home market or third country sales prices form the basis of FMV. Section 773(a)(4) of the Tariff Act states that a circumstance of sale adjustment shall be made for any difference to FMV and does not distinguish among the three possible bases for FMV—home market sales, third country sales, or constructed value. This interpretation has been reflected in prior proceedings: Tapered Roller Bearings from Japan (52 FR 30700,
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Comment 8fc Timken submits that profits earned by U.S. subsidiaries should be deducted from exporter’s sales price. Petitioner argues that the 1979 International Antidumping Code, implemented as part of U.S. law by the Trade Agreements Act of 1879, requires that the Department deduct a reasonable profit earned by the U.S. subsidiary. The Department should make this adjustment in accordance with the intent of Congress.
Department’s  Position: As the Department noted in the 1987 LTFV determination, the only provision in the U.S. law under which the Department could deduct profit is in reference to “commission.” In Timken I, the Court rejected plaintiffs argument that the word “commissions” in section 204 of the 1921 Act includes profits. Furthermore;, the Court noted that the ‘relevant language of the 1987 International Antidumping Code, which is the same as the 1979 Code, “was neveE perceived as the equivalent of section 204 of the 1921 Act but, to the contrary,, was regarded as ‘consistent’ with that section only because the (1987) Code provision was not viewed as mandatory”. Nothing in the legislative history of the 1979 Act indicates that Congress intended to alter the meaning of the term “commissions” when it enacted section 772(e)(1) of the Tariff Act. The relevant language of the 1879 Code, like that of the 1967 Code, is not mandatory. In addition, a deduction from United States price for profit without a corresponding adjustment to foreign market value would lead to unfair comparisons of prices.
Comment 9: In its case brief Timken requests that the verification exhibits be promptly released under administrative protective order. Counsel argues that the Department has generally applied the Omnibus Trade and Competitive Act of 1988 Pub. L. No. 100-418, (1988) (“ the 1988 Act”), which provides for release of verification exhibits, to ongoing section 751 review proceedings. For example, the Department no longer accepts applications for protective order release of proprietary information which are not on the new (1988 regulation;) forms, even though the review may have been initiated prior to the effective date of the 1988 Act. Timken interprets the 1988 Act to require release of all proprietary information under the same terms and without regard to whether the data were

obtained m response to a questionnaire or during verification.
Department’s  Position? The provision regarding access to information (section 1332 of the 1988 Act) does not require release of documents in section 751 review proceedings which were in progress before the effective date of the 1988 Act. Furthermore,.the purpose of releasing proprietary information is to ensure informed participation by all parties. Because the deadline for submission of all comments was the date case briefs were due, any additional comments by petitioner would be untimely.
Comment 10: Timken alleges that Kayo did not report all home market sales. In the March 1987 verification report the Department noted that it was unable to verify that the aftermarket sales list was complete. In addition, the report states that all supporting documentation for the period prior to 1980 had been destroyed.
Department's Position: W e established through our 1984 and 1987 verifications that Koyo had reported all home market sales. Koyo did not, however, submit all of the sales data in the required format, i.e ., in the form of monthly averages. We were unable to use the annual average data submitted (as well as some monthly average sales data for which we lacked model match criteria or set splitting information). Therefore, as best information otherwise available, we relied only on the usable data Koyo submitted.
Comment 11: Timken argues that no adjustment for inland freight on Koyo’s home market sales should be allowed. First, no supporting documents were available at die March 1987 verification. Second, Koyo did not attempt to allocate inland freight expenses on the basis of either sales of subject bearings only or weight and/or volume.
Department’s  Position: In September 1979, the Department of the Treasury (“Treasury”) verified the April 1978 to March 1979 period and established the existence of transportation expenses. Because in 1987 we were unable to review documents applicable to the 1974-1980 period, we were required to use the best information otherwise available for those periods. W e used the conclusions of the verification by Treasury in 1979 as the hest information otherwise available.
Comment 12: Timken suggests that the Department should reject Koyo’s claims regarding home market credit cost because Koyo’s data were internally inconsistent and the Department was unable to verify fixe information in 1987.
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Department’s  Position: Although we could not verify the credit cost information in 1987, once again, we have used the conclusions of the 1979 Treasury verification as the best information otherwise available and, therefore, have treated the credit claims for the 1974-1978 period as an indirect selling expense.
Comment 13: Timken notes that Koyo could not produce supporting documentation for its export department expenses prior to 1980 and, as best information otherwise available, the Department improperly relied on data from the April to September 1988 period. Petitioner contends that it must be assumed that the expenses incurred during the 1974-1980 period were higher than die reported figures for foe subsequent period. In addition, foe petitioner disagrees with foe Department’s decision to derive an adjustment based on foe export department expenses for U.S. sales, instead of allocating foe expenses across all export sales. Timken asserts that foe Department explicitly rejected foe allocation based on U.S. sales value at verification in March 1987 because Koyo failed to document foe export expenses attributable to U.S. sales.
Department’s  Position: The only information on foe record for export department expenses is foe data submitted by Koyo covering foe period April through September 1986. At verification Koyo substantiated the total amount of the expense, and it demonstrated the allocation to all sales and to U.S. sales. Based on a comparison of total export department expenses with total selling, general, and administrative expenses we concluded that the allocation was necessary in order not to overstate severely foe amount of the export department expenses. This information is foe best information available for this expense.
Com m ent14: Timken alleges that there is dear evidence that certain U.S. selling expenses are incurred in Japan, yet Koyo’s questionnaire responses do not contain line items for such expenses. Timken notes that numerous catalogs and brochures intended for U.S. distribution bear foe legend “Printed in Japan.”  The only reasonable conclusion. Timken asserts, is that such expenses have been incorrectly reported as relating to home market sales. It requests that the Department allocate alleged home market selling expenses equally to Japanese and U.S. sales, or, alternatively, deny claimed adjustments toFM Y,
Department's Position: In the verifications at issue, foe Department (at
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Comment 15: Timken notes that, in calculating the imputed interest expense for the time elapsed from date of shipment in Japan to date of sale to unrelated customers in the United States, the Department used the elapsed shipment time from the 1933-1985 period. Instead, the Department should have used the data Koyo provided for the 1974-1980 period.
Department’s Position: We agree with petitioner and have amended our calculations according to Koyo’s response for the 1974-1979 period.
Comment 16: Timken notes that foreign inland freight costs for Koyo’s U.S. sales could not be verified in the Department’s last verification for the 1974-1980 period. Petitioner suggests that, in calculating U.S. price, the Department should deduct the highest reported inland freight for every sale. The petitioner requests that, at a minimum, the bearing weights used for calculating U.S. duty should be used to allocate freight costs.
Department’s Position: We were not able to verify the foreign inland freight adjustment at the March 1987 verification for the 1974-1980 period. However, Treasury verified per pound inland freight expenses for the April 1978 to March 1979 period. Where we had the weights for the 1974-1978 period, we applied, as best information available, the per pound amount to calculate foreign inland freight. Where we lacked weight information we were unable to use this method. Instead, as petitioner suggests, we applied the highest rate from the 1980-1985 period.
Comment 17: Timken requests that the following clerical errors regarding Koyo be addressed: (1) certain inventory adjustment figures are incorrect based on the number of days identified on page six of the analysis memorandum;(2) the calculation of the bearing inspection fee contains a mathematical error; (3) there is a mathematical error in the calculation of the palletizing costs;(4) there is a typographical error in the section of the analysis memorandum describing the calculation of foreign inland freight; and (5) the exporter’s sales price ("ESP”) offset figures for April 1974 to September 1974 and for April 1979 to May 1979 were not added correctly.

Department’s Position: The inventory adjustment figures in the analysis memorandum correctly include the time elapsed from date of export to import and the time in inventory. We made the remaining corrections.
Comment 18: Timken contends that splitting NSK’s sales of sets based on 1985-1986 data was improper. Petitioner states that, although the Department’s use of this information was reasonable, the 1985-1986 period was initiated independently from this review and constitutes a distinct proceeding.
Department’s Position: The 1974-1985 and 1985-1986 reviews are separate segments of this proceeding. Since the 1985-1986 data are not on the record of this segment of the proceeding, we have used only NSK’s 1974-1985 data as best information otherwise available. For setsplitting information, we have used data most contemporaneous to the 1976-1980 period.
Comment 19: Timken argues that the Department should not use NSK’s home market inland freight figure because NSK derived it by dividing total expenses by total sales, rather than by basing its allocation on weight.In addition, Timken considers NSK’s allocation of U.S. freight costs based on sales value to be distortive and unrealistic and adds that, since the TRBs were sold at LTFV, the inaccuracy was compounded. Timken requests that the Department deduct the highest actual freight charge identified for any bearing as best information otherwise available.
Department’s  Position: We examined these adjustments at verification and confirmed the accuracy of NSK’s figures. Given the age of the proceeding and the fact that NSK did not maintain records based on weight, the Department has determined that NSK’s allocation is reasonable.
Comment 20: Timken suggests that NSK’s claim for a technical services adjustment in the home market was not substantiated. At verification NSK could not demonstrate that these expenses were directly related to sales of TRBs. Timken notes that there was no indication in the verification report that the technical service expenses were related to sales of TRBs. Timken also points out that NSK allocated technical service expenses based on a "headcount” of the number of workers in various sections, which is generally not accepted by the Department. Timken requests that the Department deny the adjustment.
Department's Position: We determined at verification that certain portions of the claimed expenses were not associated with technical services of

TRBs. We disregarded those portions. Due to the age of the proceeding, the remaining line items and allocation were determined to be appropriate claims for technical service expenses, as discussed in the verification report. Because NSK was unable to demonstrate the direct nature of this claim, we treated all technical service expenses as an indirect expense.
Comment 21: Timken asserts that all of NSK’s similar merchandise comparisons must be rejected. NSK provided no differences in merchandise data for the pre-1980 period, and data for the 1980-1981 period was not verifiable. For the preliminary results, the Department improperly relied on difference in merchandise adjustments based on unverified data and data from the 1985-1986 period. Timken further argues that no information from the 1980-1981 period or subsequent years subject to this review constitutes an appropriate basis for best information otherwise available.
Department’s Position: As noted in Comment 18, we agree that the information from the 1985-1986 period , should not be used for these final results. Because NSK did not supply differences in physical characteristics information for the 1974-1980 period, we are relying on the best information otherwise available. For these final results, we have used the data provided for the 1980-1985 period. We verified the 1980-1985 period in September 1988 and, although NSK did not have adequate supporting documentation for the period prior to May 1983, there were no discrepancies in the post-May 1983 data or in the few documents that were available for the 1980-1983 period.

Comments by N SK
Comment 22: NSK argues that the Department’s failure to publish the results of a review begun in 1980, covering periods through July 31,1978, is unlawful. Those results should be published and the applicable entries should be liquidated in accordance with master lists which Treasury issued. NSK relies on Timken v. Regan (552 F. Supp. 47, 52 (CIT1982)), in which, NSK argues, the Court held that where master lists have been published, appraisement should proceed without regard to a review under section 751 of the Tariff Act.NSK argues that, although the Department continued to review the periods covered by the master lists (45 FR 20511, March 28,1980), the information that had been gathered by Treasury was acceptable because the Department did not attempt to verify



Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Notices 22373data for the periods covered by the master lists. NSK maintains that the Department announced a new administrative review for the same period in July 1986 without any comment on the status, sufficiency, or legality of the Department's administrative review of 1980.NSK also argues that the Department illegally failed to give equal treatment to similarly situated parties. In 1980, the Department had initiated reviews covering several other exporters under the same notice that covered the administrative review of NSK. The Department published notices of preliminary and final results for those exporters.
Department’s Position: Although Treasury had issued master lists that applied to certain periods included in these final results, liquidation according to those master lists appears to have been suspended. Therefore, those entries remain unliquidated. The Trade Agreements Act of 1979 did not directly address the applicability of section 751 to entries that were unliquidated as of the effective date of the Tariff Act.Conducting section 751 reviews permits parties the most effective participation in the government’s process of assessing antidumping duties. Since unliquidated entries of TRBs existed on the effective date of the Tariff Act, we placed the information underlying Treasury’s master lists on the record, permitted access under administrative protective order, and considered comments on Treasury’s tentative conclusions. As a result of parties’ comments and the Department’s observations, as well as Court decisions, it was necessary to collect supplemental data and to enlarge the record.We note that the Court has remanded twice the Department’s 1982 revocation of NTN from the 1976 finding, partially because the Court found the Department's use of Treasury’s master list methodolgy to be unlawful. Therefore, our use of Treasury’s master lists as the basis for FMV would be contrary to the requirements of the Tariff Act. In addition, our application of the law in effect at the time we render our determination, not the law in effect at the time the entries were made, met the Court’s approval in Timken I.

Timken I  also illustrates our authority to correct past mistakes, collect additional data, and supplement a record that is insufficient.In conclusion, we maintain that total reliance on incomplete and unverifiable information, although submitted to Treasury and used as a basis for master lists, is not proper within the context of an administrative review. We note that

the 1980 review had not reached the preliminary results stage at the time that the 1984 amendments to section 751(a) of the Tariff Act took effect. Thus, we acted properly in continuing the review in 1986, after parties indicated an interest in continuation.
Comment 23: If the Department refuses to liquidate entries in accordance with Treasury’s master lists, NSK argues that the Department’s decision to ignore data supplied for the 1974-1976 period was unreasonable, arbitrary and capricious, and not supported by the record or the Department’s prior practice. NSK also contends that the Department’s use of Koyo’s margin as the best information otherwise available for the 1974-1976 period was improper.NSK notes that it did not refuse to give the sales data to the Department. It did not have the data and provided the best information at its disposal: sales schedules previously submitted to Treasury. NSK supports the reliability of the schedules by arguing that they were taken from the company’s computerized records, and are similar to those which had been verified and found accurate for a more recent review period. NSK also argues that, since Treasury had issued master lists for the period, the reliability of the information had not been questioned by Treasury and, therefore, the Department also should accept it.In making its argument, NSK also relies on a 1986 decision in which the Court held that the Department should rely on data supplied by a respondent, where the basis of a second unmet request for data was that the first submission was made in accordance with the Department’s previous methodology, rather than new methodology (Matsushita Electric 

Industrial Co., Ltd. v. United States, 645F. Supp. 939 (CIT 1986)) (reversed on other grounds).As a final alternative, NSK suggests that the Department use a computer printout of sales during the period for which it submitted information in 1981.
Department’s Position: The "schedules” NSK submitted to Treasury are simply six-month summaries of sales of only eight bearings in the home market. We know that NSK sold over 100 models in the home market in the1976-1980 period, and therefore, have concluded that NSK must have sold more than eight models during the 1974- 1976 period. Because we must have a complete sales listing in order to select the most similar model, we were not able to use the existing data for the 1974 1976 period.

The 1981 computer printout, which NSK has suggested in the alternative, is simply NSK’s margin calculations. It lists only U.S. models and does not identify the home market model that was used as the basis of FMV. The use of either the data submitted to Treasury or the computer printout submitted in 1981 would not allow the Department to participate in the model match process, an approach rejected in Timken I. The decision in Timken I  regarding collection of data to correct past methodological errors overrides the Court’s dicta comments in Matsushita, which did not directly address the lawfulness of the earlier method. Thus, we have relied on the best information otherwise available.When determining which best information otherwise available to use, the Department first has most often attempted to use a previous margin established for the company, and then the margin of a responding firm for the same period of review. NSK has no previous rate. However, the rate we have calculated for the only other company for this period, Koyo, is based on calculations for which we applied various adjustments as best information otherwise available. We prefer not to apply another company’s rates which include extensive use of best information otherwise available. Therefore, for these final results we have applied NSK’s rate from the July 1976 through July 1977 period to the period April 1974 through June 1976.
Comment 24: NSK notes that the Department used the wrong number of days to calculate inventory carrying costs for the May 1979 to April 1980 and July 1976 to June 1977 periods. NSK explains that the error with regard to 1979-1980 seems to have been caused by misidentification in its supplemental questionnaire response.Regarding the July 1976 to June 1977 period, NSK notes that the Department stated that it had used the greatest number of days from the 1974-1980 period as best information otherwise available when, in fact, the Department used the number of days from the 1982- 1983 period.
Department’s Position: We agree and have adjusted the figures for both periods.
Comment 25: NSK argues that it was unreasonable for the Department to use as U.S. inland freight the highest freight cost for each year. Instead, the Department should have applied U.S. inland prepaid freight on a bearing-bybearing basis as NSK reported in its supplemental questionnaire response.
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Department’s  Position: In its response for the 1976-1980 period NSK stated that the U.S. sales price was not adjusted for prepaid freight expenses. In a later submission, NSK stated that its U.S. prices had been adjusted. Due to the discrepancy the Department used the best information otherwise available. Because bearing-by-bearing freight information was not reported on tape as we had requested, we calculated freight by applying a single annual ratio to each selling price. We used the highest prepaid annual freight rate from NSK’s supplemental questionnaire response to establish the ratio for the single customer for which NSK had a prepaid freight expense.
Comment 26: Because weight information is necessary to calculate U.S. duty, and because NSK did not provide complete bearing weight information, the Department relied on the best information otherwise available in calculating this expense. For the preliminary results, the Department used the highest duty amount found during the 1974-1980 period. NSK objects to the Department’s use of best information otherwise available. NSK explains that it inadvertently omitted the pertinent weight information for some bearings. After publication of the preliminary results of review, NSK submitted a computer tape with the weight of those bearings for which information had been omitted. The respondent argues that the Department should use the newly submitted data since it more accurately depicts the actual weights of the bearings.
Department’s  Position: In accordance with 19 CFR 353.31(a), die Department has not accepted for consideration the newly submitted data. Thus, we have continued to rely on the best information otherwise available.
Comment 27: NSK objects to the Department’s use of the single highest rate from the 1974-1980 period as best information otherwise available for U.S. inland freight and warehousing expenses where these expenses were not reported. The respondent suggests that the Department apply the single highest rate from each year to the sales with unreported information on a year- by-year basis.
Department’s Position: As noted throughout these final results, we found numerous instances in which NSK failed to provide accurate and complete data on adjustments. While we have attempted to make reasonable adjustments to much of the data which respondents provided, NSK’s suggestion would require numerous and substantial recalculations for these and other expense claims. We used the highest

rate for U.S. inland freight and warehousing expenses from the 1974- 1980 period as the most reasonable basis for best information otherwise available.
Comment 2&  NSK argues that the Department’s use of the highest rate from the 1981-1985 period as best information otherwise available for ocean freight and export charges for the 1976-1980 period was arbitrary and inappropriate. The respondent suggests that, i f  the Department determined that the reported figures for the 1976-1980 period were inaccurate because they were not actual, the Department should merely increase the figures by the percentage of increase between ’’reported” and “actual.” NSK also notes that it was inappropriate for the Department to use data bom another period of review.
Department’s  Position: A t verification the Department determined that NSK submitted information for ocean freight and export charges (export packing, export inspection, brokerage/handling, and marine insurance) based on a  sampling of expenses for each period and not on actual costs. Such a self- selected sampling of expenses is neither accurate nor a  credible substitute for actual expense information. Furthermore, we were unable to verify even the sample because there were no backup data available for the 1976-1980 period. NSK was able to recalculate its figures to reflect actual costs for the August 1981 to July 1985 period at verification. W e used, as best information otherwise available, the recalculated rate for the 1984-1985 period, which was the highest rate from the 1981-1985 period. In contrast, we determined at verification that the marine insurance was accurately reported. Since we verified the accuracy of N SK ’s figures for marine insurance, for these final results we have applied the amount reported by NSK for each year.We added to FMV the reported export packing expenses for each year and deducted from U.S. price the export inspection and brokerage and handling charges based on the 1984-1985 period. We used the latter export charges for 1984-1985 (less 1984-1985 export packing) as best information otherwise available for the 1974-1980 period. Because we initiated an administrative review for the 1974-1985 period, data from 1984-1985 are within this review. These final results, however, apply only to 1974-1980 for NSK.
Comment 29: NSK contends that it was arbitrary and capricious for the Department to go outside the period of review and select the highest rate

applicable from the 1980-1985 period as best information otherwise available for 1976-1980 export department expenses.
Department’s  Position: We disagree. See our response to Comment 28.
Comment 30: NSK requests that the Department exclude bom its calculations bearings sold in the U.S. market which are over four inches in outside diameter because die finding applies only to bearings four inches and under.NSK also requests that the Department incorporate in its calculations model match information on the record for three TRB models. NSK adds that model match information for two other models was not not identified properly and also should be corrected.The respondent points out that, where no model match was found, the Department used constructed value as the basis of FMV. Since there was no cost information for the 1976-1980 period the Department used information from the 1980-1986 period as best information otherwise available. NSK argues that this approach was unreasonable and that the Department should compare the U.S. sale to a home market sale of the same time period. The respondent suggests that information Treasury used for master lists could be used as a basis of FMV or the computerized restatement NSK submitted, which presents data on sales bom May 1974 to July 1980.Furthermore, NSK argues that if neither the master list data nor the submitted restatement is used, constructed value could be used. However, NSK asserts that the statute requires that constructed value must reflect costs “at a time preceding the date of exportation of the merchandise under consideration.” Thus, NSK argues that the Department should not have applied costs NSK incurred during the 1981-1988 period to 1976-1980 sales without an adjustment. NSK concludes that, at a minimum, the Department should adjust for cost escalations in 1981-1986 to bring the comparison of 1976-1980 prices with 1981-1986 costs into harmony with the objectives of the dumping law.
Department’s  Position: Imports covered by this review are shipments of TRBs four inches or less in outside diameter when assembled. Consequently, for these final results of review, we excluded those TRBs over four inches which NSK sold in the United States and identified in its case brief.We confirmed that NSK had submitted the model match criteria for the three TRBs it specified. This
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information was incorporated into the model match program. Regarding identification of the other two models mentioned by NSK, we corrected the model nomenclature for one and confirmed the accuracy of the other.For the reasons stated in our response to Comment 18, we have not used, for these final results, data from the 1985- 1986 period to calculate the constructed values for this review. We have continued to use data from the 1980- 1985 period as the best information otherwise available. See Comment 1 regarding our position on the use of master lists. See Comment 2 pertaining to NSK’s resubmission of data. See Comment 27 on alternative sources of best information otherwise available.
Comments by Koyo

Comment 31: Koyo argues that the unreasonable and prejudicial delay in issuing the preliminary results of review compels the Department to liquidate Koyo’s entries as entered without assessing antidumping duties. Koyo supports its argument by reference to cases where courts have granted relief because of prejudicial delay.Koyo argues that continuously collecting data without making the analysis known to the parties, in one of the largest and most complicated antidumping cases, seems almost intentionally designed to ensure that the respondent will be unable to question seriously the results of the review arid is no longer able to meaningfully defend itself. Koyo suggests that a preference for reaching accommodation with the petitioner was a factor in the delay of the review.Furthermore, Koyo states that the Department’s refusal to instruct Customs to liquidate any entries subject to the antidumping finding has robbed Koyo of its ability to obtain judicial review of the finding itself or to apply for a revocation.Koyo adds that it had no reason to believe that its U.S. pricing practices on 1974-1979 sales would be judged to be at LTFV until the preliminary results were issued in March 1989. Until then, the most recent indication was a Treasury master list for January 1977 through September 1977, which indicated no margin for Koyo, and Treasury set the bond rate for Koyo at zero.The respondent comments that the Department required new data from Koyo in 1986 and 1987 regarding sales transactions and costs for home market models as far back as 1974. These requests included two changes in mode 1 match methodology which required submission of additional data. Because these requests covered many years and

Koyo had difficulty meeting the Department’s demands, the Department’s unreasonable use of best information otherwise available amounts to punitive assessment, particularly when the Department so delayed its proceeding.Koyo contends that, as a matter of law, its entries that were covered by existing master lists should have been liquidated because the Department lacks authority to review entries subject to master lists originally issued before January 1,1980. It cites Timken v. Regan in support of its argument that cases "which were far advanced in the administrative process before the effective date (of the 1979 Act) should proceed as if the bill had not been enacted into law." Koyo adds that the Department completed an adjustment to Treasury’s master lists covering certain months in 1977 and this represented a continuation of the appraisement process specifically contemplated by the terms of the master lists which Treasury issued. Koyo also argues that the April 1, 1978 to March 31,1979 data that were verified by Treasury on October 4,1979 must be used by the Department. Only entries made during five months of the review period, October 1978 to March 1979, were not the subject of master lists or verified data.
Department's Position: We recognize the advanced age of this proceeding and that Koyo could have sought mandamus, had it wished, to have the reviews completed sooner. The case cited by Koyo made clear, however, that such mandamus can only be used to order the Department to complete a review by a certain date; the party seeking mandamus cannot dictate the Department’s methodology (M atsushita 

Electric Industrial Co. v. United States, 778 F. Supp. 617, 622 (CIT 1988)).Nevertheless, we state that the delay is in no way related to any intent on the part of the Department to favor the petitioner.Rather, the delay has resulted from numerous methodological changes. The Department’s methodology in reviews of this finding has developed, in part, through eight years of litigation on final results of review for other parties subject to this finding (Timken Timken I, and Timken II).In Timken, the Court has agreed with the Department that the Customs Service’s methodology is flawed.Clearly, no party subject to review subsequent to this decision should rely on this outdated method of determining margins. Using Customs’ methodology, as Koyo has urged us, would not result in the relief requested by Koyo. Instead, use of such method would probably

result in a remand, as it did in Timken and Timken /.The efforts for refinement of the Department’s methodology have resulted in numerous remands, changes in methodology, and resulting requests for more information, as shown in 
Timken, Timken I, and Timken II. In an effort to avoid foreseeable remands in this review, the Department has continually upgraded its methodology for Koyo and NSK to be consistent with these decisions. This contributes to the Department’s difficulty in completing these reviews in a timely manner, although it may ultimately reduce the time in litigation. Furthermore, each of the refinements has resulted in such complexity that a review cannot possibly be completed in a year. Experience in Timken also demonstrates that the complexity introduced by each request for refinement appears to result in less predictability regarding the effect of the refinement on the margin.Thus, although the Department has not completed Koyo’s reviews annually as desired by Congress (annual reviews have never been mandated), we cannot conclude that Koyo has been unfairly prejudiced as a result of delays in completing the reviews.Koyo may have changed its pricing practices to reflect the 1977 master lists information. However, with no liquidation apparent, the changes in administrative authority, Court decisions regarding reviews of this finding for other companies, and subsequent requests for additional data provided an indication that the Department’s results may be calculated in a different manner.The Department's requests for additional information were necessary because Koyo’s earlier submissions were incomplete. Throughout the review we identified deficiencies in Koyo’s responses and allowed it numerous opportunities over extended periods of time to submit additional data in the appropriate format.The Department also requested additional data because of changes in model match methodologies. Developments in our methodology necessitated the submission of sales and cost data on additional home market models. We allowed Koyo numerous opportunities to correct and supplement its sales and cost information but found that the respondent was not able to explain discrepancies in its cost submissions. Because of these discrepancies we relied on best information otherwise available.
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Comment 32: Koyo argues several points regarding the Department’s cost of production analysis for the 1970-1979 period: Timken’s cost of production (“COP”) allegation was untimely; the Department ignored verified data; the Department applied an artificially large inflator; the determination of sufficiency of sales above CO P was not applied according to regulations; and the Department failed to consider its own inexcusable delays and changes in methodology. Koyo argues that Timken’s September 1983 COP allegation, which was more than three years after the Department assumed responsibility for the assessments and more than two years after the commencement of the review, failed to provide significant evidence of below-cost sales.Koyo submitted COP data in 1984 (“COP I”). In 1986 the Department requested CO P data on additional TRBs selected according to its model match methodology based on three criteria (“COP II”). As a surrogate for models for which 1978-1979 data were not available, Koyo provided 1985-1986 data with a calculated deflator. In 1987 the Department requested COP data on additional models based on a new five- criteria model match methodology (“COP III” ).Koyo argues that the Department, having found innocuous discrepancies between COP I and COP HI, proceeded to magnify them out of proportion for the preliminary results. The Department compared 54 bearings that were common to both data sets (COP I and COP III) and identified the greatest discrepancy where the material cost was reported at a lower cost. Koyo notes that the Department added the percentage of the identified discrepancy to the total COP costs of all TRBs. Koyo asserts that the Department resorted to the most adverse and least representative data that could be found.Koyo continues by stating that, despite the effect of the uncalled for inflation of cost, there were sufficient above-cost sales to perform price-to- price comparisons. It argues that in refusing to use price-to-price comparisons, the Department ignored its own practice.Koyo alleges that the Department failed to consider its own delays and changes in methodologies in reaching this decision. As an example of the problems arising out of the changes,Koyo notes that the Department made two new requests for OOP III in 1988. Because the Department had problems matching these responses with

previously submitted data, the Department found it necessary to make a third request for COP HI, which Koyo submitted later in 1988. Koyo concludes that, as Daewoo Electronics Co. v. 
United States, Nos. 89-42, 85-01 0014 (CIT1989) points out the problem here is that Koyo provide too much information rather than failed to provide adequate information. In such a situation, Koyo asserts, the Department must provide an appropriate opportunity to reshape the original submission before it may find any noncompliance. Furthermore, the Department should be obligated to use the most favorable best information otherwise available under the present circumstances.

Department’s  Position: We used best information otherwise available for the 1978-1979 period because we found the data to be inconsistent and unrepresentative. Our use of best information otherwise available is appropriate because, even after multiple opportunities to correct and submit usable data, Koyo’s information was incomplete and inaccurate. The Department made every effort to use the data Koyo submitted, but, as we discuss below, we found it more reasonable to use best information otherwise available.Koyo’s 1984 COP information was submitted for identical and similar home market TRBs according to the pre- 
Timken model match method. After the decisions in Timken and Timken I, which held that the Department erred by not collecting the necessary data to determine the appropriate model match, the Department implemented the three criteria model match methodology. Because Koyo had limited its 1984 cost data to TRBs it had determined to be similar, the Department’s methodology resulted in the need for cost data on different TRBs. We subsequently adopted a five-criteria model match methodology which also resulted in the need for additional cost data (see our response to Comment 1). After allowing Koyo numerous opportunities to correct its submitted cost data, we found discrepancies which resulted in our using best information otherwise available. The preliminary analysis memorandum details the discrepancies we found.As best information otherwise available we used the highest percentage cost difference for material reported for one home market model.We applied this percentage to the last submission of COP for all bearings.After this adjustment to the last submission of cost information, we conducted a cost test by comparing the total cost for each bearing (those with

reported cost) to the home market sale- by-sale price data submitted in 1987. We confirmed that only a marginal percent of home market sales (based on quantity) had been sold above the cost of production. Our efforts to use the information provided resulted in data that were no longer representative of the original data. Consequently, we applied NSK’s weighted-average margin for the same period rather than use the more adverse margin which would have resulted had we used the respondents data.
Comment 33: Koyo contends that the issue of model match was raised years after the reviews should have been completed. Treasury’s model match method went unchallenged by petitioner in the 1974 or 1969 LTFV determinations. The respondent asserts that the Department’s decision to alter the model match methodology came unexpectedly in the August 4,1986 request for new cost of production information and that Koyo had no opportunity to comment on or protest the Department’s decision. Koyo concludes that it had no reason to think that it should collect and retain information regarding home market sales not previously included in the investigation or reviews.
Department’s Position: See our responses to Comments 1 and 31 regarding changes in methodology.
Comment 34: Koyo asserts that the Department abused its discretion in using best information otherwise available for inventory turnover for certain U.S. sales for die April 1974 to November 1977 and January 1978 to June1978 periods. Koyo notes that, contrary to the Department’s assertion that no data were submitted for these periods, in 1979 and in 1980 Koyo submitted information for the July 1976 to March1979 period. Koyo notes that the Department did not inform it that these data, six-month period summaries, were not sufficient to form the basis for calculating average inventory turnover. Koyo adds that, if best information otherwise available is used, the Department should use an average time in inventory for any month for the period reported.

Department’s  Position: For the April 1978 to March 1979 period we used best information otherwise available (see Comment 32). In 1986 we requested that the respondent calculate the time between the date of importation and resale. Koyo responded that it was not possible from its records to give the average length o f time, although a hypothetical construction based on a first-in, first-out method was feasible.No other explanation was provided.



Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Notices 22377Later in 1985 we again requested an estimate of the time lag between date of exportation and resale. Koyo specified the number of days to be added to the inventory turnover described in its original annual submissions (submitted between 1974 and 1979). At verification in January 1987 we questioned Koyo’s inventory turnover calculations and requested the data used to determine inventory turnover. Koyo provided this information for May 1978 to July 1985.As a result of our verification we requested that Koyo re-submit inventory turnover by product classes. The respondent provided this information after verification only for December 1977 and the July 1978 to March 1979 period. We used best information otherwise available for the remainder of the period where the data were inconsistent because we consider Koyo’s responses to have been inadequate and incomplete.
Comment 35: Koyo alleges that the Department abused its discretion in using as best information otherwise available for U.S. aftermarket sales the weighted-average margin for the appropriate period. The respondent notes that the Department has been aware at least since the 1981 verification that listings of aftermarket sales on a sale-by-sale basis were not available for this period because they were few in number and not segregated in Koyo's computer tape. The respondent asserts that the Department’s 1986 request for sale-by-sale data was improper since the Department had already verified the data and had not indicated any problem with the omission of aftermarket sales. As best information available, Koyo suggests, the Department should use 1978-1979 data adjusted for the prior period.
Department’s  Position: The Department is required to review, whether on a sale-by-sale basis or through sampling techniques, all entries of merchandise subject to the finding (see section 751(a)(2)(A) of the Tariff Act). We requested information in 1986 to ensure that we could analyze all sales in the United States during the period. Koyo’s response of April 1987 consisted of only yearly values, and as such, these data were not usable. Therefore, we applied the weighted-average margin for the appropriate review period to the aftermarket sales.
Comment 36: Koyo contends that the Department erred by not including 111 sales transactions in the margin calculations, apparently due to discrepancies in quantity and price in the various submissions, yet prior to the preliminary results, the Department

gave no indication of this discrepancy and did not request an explanation.In contrast, Koyo argues that the Department should not have included in its U.S. sales analysis products which its U.S. subsidiary imported into the United States and subsequently exported.
Department’s Position: In January 1987 we verified Koyo's 1986 submission of U.S. sales. In 1988 the respondent resubmitted the sales data with extensive corrections. To confirm the accuracy of the 1988 data we compared the sales information with the verified 1986 submission. Upon finding discrepancies in quantity and price for the 111 transactions, we determined that use of best information otherwise available was appropriate.Contrary to the respondent’s assertion, merchandise entered into the customs territory of the United States is subject to antidumping duties, if within the scope of the finding. Normally, duties are remittable upon reexport through the payment of duty drawback, however, Congress has excluded antidumping duties from eligibility for duty drawback (section 1334 of the 1988 Act). Thus, the Department was correct in calculating the amount of antidumping duties on the exported products.
Comment 37: Koyo contends that the Department abused its discretion and acted contrary to law in using the best information otherwise available to calculate U.S. short-term interest rates for the April 1974 to March 1979 period. Koyo states that it had provided actual credit costs from January 1977 to the end of the period and actual short-term interest rates, by month, for the July 1973 to June 1976 period. Koyo adds that the Department erred in using best information otherwise available in a punitive manner. Even if no data had been submitted, the Department should have used the average, rather than the highest, difference between short-term rates and the prime rate for 1981.
Department’s Position: In its September 25,1986 submission, Koyo explained that it calculated operating credit expenses by multiplying the shortterm interest rate by the average inventory value. The resulting figure was then subtracted from total credit costs to arrive at operating credit costs. However, the data supporting the calculation were not included in the submission.In order to calculate and establish the accuracy of Koyo’s calculation, we need the short-term interest and inventory turnover rates which Koyo used in its calculations. Koyo’s response did not provide this information. Regarding the

1977-1979 period, Koyo referred the Department to the original responses submitted in 1977-1979. The original questionnaire responses provided the net interest expense for sales, with no explanation as to how it was derived. In 1986 we again requested that Koyo provide the Department with its actual interest rate. Its response did not provide the requested information but again referred the Department to the original responses.At verification in January 1987, Koyo provided, and we verified, its short-term interest rates from October 1981 to July 1985. We determined the greatest difference between Koyo’s short term interest rate and the prime interest rate for one month in 1981, the closest year for which we had verified data. As best information otherwise available we added the difference to the annual shortterm prime rates reported in the Federal Reserve Bulletin.
Comment 38: Koyo alleges that the Department abused its discretion in using best information otherwise available for U.S. brokerage, freight-in and freight-out charges for the entire period. Koyo notes that the Department used best information otherwise available because Koyo did not calculate or allocate the expenses and did not provide the data on tape. The respondent claims that the Department never requested that the information be submitted on tape. Koyo referred the Department to its original submissions of data wherein total expenses for each item were provided.Koyo explains that on April 10,1987, it submitted additional data on brokerage and freight expenses for the entire review period. The respondent adds that at no time did the Department inform Koyo that its submission was inadequate or in an unacceptable format.The respondent concludes that if best information otherwise available is used, the Department should not select the punitive highest reported expense. Instead, it should use an average of the reported expenses. Furthermore, the Department erred in not subtracting U.S. customs duty and profit in calculating the C.I.F. price of the entered merchandise (which was used to determine the expenses).

Department’s Position: Koyo’s original responses regarding its U.S. brokerage, freight-in, and freight-out expenses were based on a calculation of the total cost for each expense category divided by total sales for the period. This response was not accurate because, as we learned at verification, Koyo did not



22378 Federal Register / V o l. 55, No. 106 / Friday, June 1, 1990 / Noticesinclude aftermarket expenses in the total expense figure.In 1987 we requested that Koyo determine the accurate figures for brokerage, freight-in, and freight-out expenses. We note that our 1980 questionnaire indicated that all data submissions were to be in computer tape format. In its response Koyo provided the Department with six-month summaries and trial balances for 10 years. Koyo did not calculate or allocate the expenses, nor did it provide the data on tape so that we might integrate the data into the dataset. Because the response was inadequate and unusable, we applied the highest rate from the information on the record as the best information otherwise available. We did not deduct U.S. duty or profit from the sales price to derive a C.I.F. price to calculate certain adjustments because data were not available in a usable form.
Comment 39: Koyo contends that the Department erred in its calculation Qf the ad valorem duty rate by not deducting C.I.F. charges and profit and that the Department improperly ignored data timely submitted by Koyo. Koyo submits that its January 24,1989 computer tape, listing the unit weights for TRBs (the weights of the TRBs were used to calculate part of the duty expenses), was provided two months prior to publication of the preliminary results and was, therefore, timely.
Department’s Position: We.agree that the C.I.F. charges should be deducted in order to determine the F.O.B. price of the U.S. merchandise before calculating certain expenses. We made these calculations for our preliminary results of review. However, we did not have accurate and usable profit information on the record.At verification in January 1987 Koyo submitted a printout of weight values for its TRBs. We informed Koyo that we required a calculation of the duty rate for all TRBs based on these weights. In 1987 we requested that Koyo provide complete weight information. Koyo’s response was incomplete. We used best information otherwise available for those TRBs where we lacked weight information necessary to calculate the duty. Although Koyo submitted a computer tape with weight information in January 1989, we consider the submission to have been untimely, since we had requested the data in 1987, and we had completed our analysis by that, time.
Comment 40: Koyo notes that the Department's calculations of home market selling, general and administrative expenses included

mathematical errors for two portions of the review period.
Department’s  Position: One of the errors identified by Koyo, for the April 1974 to September 1974 period, was a typographical error in the analysis memorandum. The second error for the April to May 1979 period involved an incorrect figure for interest expenses in the computations. We have corrected both for these final results of review.
Comment 41: Koyo argues that the Department abused its discretion in ignoring data on the record and using best information otherwise available regarding U.S. advertising and promotion expenses for the 1974-1979 periods. Koyo claims that, contrary to the Department’s assertion in the analysis memorandum, it submitted advertising and promotion costs data for the entire period on an aggregated six- month basis in its 1977,1979, and 1980 submissions. These data, Koyo adds, were also in its 1986 submission and in the responsibility statements (internal financial statements) submitted in 1987.Koyo concludes that, if best information otherwise available is used, the Department should apply a deflator to the 1980-1981 data. Unadjusted 1980- 1981 cost data are not reflective of Koyo’s actual cost for the review period.
Department’s  Position: Contrary to Koyo’s assertion, the appropriate data were not in the 1986 submission, although we had requested the information earlier that year.As noted at Comment 10, at verification in January 1987, we determined that the exclusion of aftermarket expenses in Koyo’s responses resulted in unusable data. Shortly after verification, we requested that Koyo recalculate its figures and include a sub-allocation to the required Selling, General and Administrative (“SG&A”) categories. Koyo’s response, identified as the calculations of U.S. indirect selling expenses, consisted of its trial balances and responsibility statements for the 1974-1986 period. Koyo had not made the requested allocations. Therefore, we calculated the total SG&A expenses for each year based on the submitted trial balances and responsibility statements. However, because Koyo had not allocated its expenses for the various adjustment categories, we used the percentage of advertising and promotion expenses reported for the 1980-1981 period since this information was verified in August 1982. This percentage was deducted from the total selling expenses for each year.There is no information on the record for calculation of a deflator when applying 1980-1981 data to 1976-1979

sales as best information otherwise available.
Comment 42: Koyo alleges that the Department abused its discretion in using best information otherwise available for foreign inland freight, ocean freight, marine insurance, and brokerage for the April 1974 to April1978 period. The respondent argues that it supplied data for the 1974-1979 period in 1977,1978, and 1979. Furthermore, Koyo maintains, the Department never informed Koyo that the submissions were inadequate. The respondent also contends that the Department overstated the C.I.F. price of the merchandise in calculating these adjustments. Deductions for U.S. customs duty and profit are necessary to determine the applicable adjustment.
Department’s  Position: The information Koyo submitted in 1977,1978, and 1979 was not in a format which was usable in our computer analysis. In addition, the information identified TRBs generally by 5 characters while the computer sales listing identifies TRBs by 20 characters. We gave Koyo an opportunity to resubmit the data in the proper tape format in 1986. Instead of providing specific data, Koyo provided annual summaries of these charges for the 1977- 1985 period.At verification in December 1986 we confirmed that Koyo had destroyed all supporting documentation for periods prior to 1980. As best information otherwise available, we used the information from the April 1978 to March 1979 period because these data had been verified in September 1979.We did not deduct U.S. customs duties from the C.I.F. price because the information was not readily available or accurately reported (see the Department’s response to Comment 39). There is no profit information readily available on the record.
Comment 43: Koyo contends that the Department erred in using best information otherwise available for U.S. packing, home market packing, and inspection expenses, since Koyo fully complied with the Department’s request for information. Koyo explains that it reported these expenses for the 1974-1979 period on a per unit basis in 1977, 1978, and 1979. Furthermore, Koyo asserts that the Department never requested this information on tape or indicated that the noted submissions were inadequate.
Department’s Position: The distinction between home market and U.S. packing expenses consists of palletizing costs. Both markets have a basic packing expense while U.S. packing has the



Federal Register / V o l. 55, No. 106 / Friday, June 1, 1990 / Notices 22379additional palletizing costs. To adjust for packing expenses, we added the palletizing costs to the FMV. Koyo was unable to provide supporting documentation for data submitted prior to 1980 as confirmed at verification in December 1986. We used the 1978-1979 period data as best information otherwise available because these data were verified. In addition, it is difficult to tie-the early information to later submissions on computer tape due to the problem of differences in nomenclature.
Comment 44: Koyo asserts that it reserves the right to supplement its brief because the Department may have erred in other calculations.
Department’s  Position: The Department, in the preliminary results of review, stated that the case and rebuttal briefs were due within 25 and 32 days, respectively, of publication. Because of the complexity of the case we extended the due date by 30 days. In accordance with 19 CFR 353.38, the Department does not accept unsolicited comments from parties after the due date of the case briefs. In this case, Koyo did not offer any further comments and, therefore, the issue is moot.
Comment 45: Koyo argues that the Department erred by failing to adjust for discounts in its calculation of home market prices. The respondent notes that the Department’s only explanation was that the information was not accepted because it was submitted after verification.
Department’s  Position: In its questionnaire responses, Koyo stated that it did not grant discounts. At verification in July 1987, when examining proof of payment documents in connection with the home market sales traces, we noted that discounts were made on some Japanese sales of TRBs which were comparable to U.S. models. Koyo explained that it reported no discounts in its response because it was too difficult to determine the discount amounts for each reported sale and because the discounts were minimal. The purpose of verification is to verify the accuracy of submitted information. It is not an opportunity for respondents to make additional claims for adjustments to price. Therefore, we disallowed Koyo’s request for an adjustment for discounts.
Comment 46: Koyo asserts that the Department erred in not comparing U.S. OEM sales with home market OEM sales and U.S. aftermarket sales with home market sales at the same level of trade. Koyo notes that the Department offered no explanation as to why the specified disparity between OEM and aftermarket prices was insufficient to

warrant comparison of sales at the same level of trade.
Department’s  Position: Koyo submitted no level of trade information for any sales other than those during the1978-1979 period. In its response of March 1988 Koyo noted that its records do not break out the sales data by level. of trade for the period prior to April 1978. Because the Department is using best information otherwise available for the 1978-1979 period, the issue of level of trade here is of no consequence.
Comment 47: Koyo contends that the Department failed to consider identical models sold in the home market. In its analysis of the Department’s computer program, Koyo found no identical matches. It appears, Koyo adds, that the Department only identified identical matches where the names of the U.S. and Japanese TRBs were identical, and did not make comparisons of differently- named models where the five physical characteristics criteria were identical.As a result, Koyo concludes, the Department made a difference in merchandise adjustment on comparisons of identical TRBs. In addition, the inclusion of identical models in the list of similar matches had the effect of padding the list of ten most similar models. Therefore, the Department’s analysis limited the number of truly similar models in the model match program to nine and, consequently, led to the erroneous use of constructed value when a sale of a similar model could not be found.Koyo also argues that the Department applied inappropriately a 20 percent cap on the amount of difference in physical characteristics. Because the cap led to the deletion of certain home market models as comparison models, it resulted in the inappropriate use of constructed value. This results in higher margins because best information otherwise available was used for constructed value. The problem with this analysis, Koyo concludes, is that the Department made no attempt to match the U.S. sale with a home market sale of any of the remaining most similar home market models.

Department’s Position: Consistent with our practice, we relied on the respondent’s identification of the names of the TRBs to determine whether the models were identical.In 1988 we noted that "the Department has learned that there is a nomenclature problem with the reported home market sales listings, the model-match criteria information, and the cost of manufacture data for differences in merchandise.”We stated that these data could not be used as submitted. Also in 1988, regarding the set-splitting information,

we advised Koyo that ’’the bearing descriptions listed in the January 22, 1988 submission are not identical to the bearing descriptions listed in the home market sales submission of November 9, 1987.” In 1989, we informed Koyo that for cost of production and home market sales data, “ (i)t is necessary that you resubmit the data so that the bearing descriptions coincide.” The purpose of these requests was to have respondents confirm that all submitted data for this administrative review were free of nomenclature problems.We disagree with Koyo’s suggestion that we should have identified whether TRBs were identical by examining whether the five criteria were identical. The respondent makes an assumption that the five criteria alone determine whether the TRBs are identical. However, TRBs which may appear to be identical based on the five criteria may have other characteristics which make them similar rather than identical. The purpose of the five criteria and “sum of the deviations” methodology is to determine the comparability of similar merchandise after exhausting identical matches according to the nomenclature of the bearings.As to including an identical model in the list of similar models, the information Koyo submitted does not allow the Department to make the necessary distinction in the computer program.See our response to Comment 1 regarding our position on the 20 percent cost cap on differences in merchandise and other model match issues raised by Koyo.
Comment 49: Koyo argues that the Department’s use of best information otherwise available for difference in merchandise adjustments was arbitrary and an abuse of discretion. The Department, the respondent continues, should have relied on the verified 1984 submission, supplemented with 1985- 1986 cost data, which were adjusted by a deflator. Koyo contends that the validity of the deflator, which was verified in 1987, was not questioned.The respondent argues that the Department compounded the effect of its use of unadjusted cost data (not adjusted by the deflator) by making no adjustment for differences in merchandise where U.S. cost of manufacture was lower than the home market model’s cost of manufacture. Furthermore, an adjustment was made where U.S. cost exceeded home market cost, after adjusting the reported U.S. cost by the amount of the greatest discrepancy between the material cost reported in 1984 and in 1988.
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Department’s Position: Koyo’s 1988 submission of home market TRB cost of manufacture data (difference in merchandise data) was the same as the cost of production information submitted at the same time. As we discuss in response to Comment 35, the cost of production response was not reliable. We compared the U.S. TRB cost of manufacture information submitted in 1988 with the 1984 data. We gave Koyo numerous opportunities to correct and supplement its cost information. Complete and accurate data were not provided, and, consequently, we used best information otherwise available.A  clarification regarding the use of Koyo’s deflator is appropriate. As best information otherwise available for the 1974-1978 period, we used the cost of manufacture data submitted for the 1978-1979 period and the 1985-1986 data for certain TRBs, which Koyo had deflated to represent 1978-1979 costs.We did not accept the deflator as it applies to the 1974-1978 period. The preliminary results of review reflected the use of the 1985-1986 data deflated to the 1978-1979 period for certain TRBs.
Comment 49: Koyo alleges that the Department’s calculation of constructed value was arbitrary and an abuse of discretion. Koyo notes that the Department apparently made a significant adjustment to the cost of manufacturing which was not described in the Department’s analysis memorandum. The respondent adds that its analysis of the computer program shows that the Department increased the cost of manufacturing significantly. Koyo concludes that the difference is equal to the discrepancy in material costs reported in the cost of production and differences in merchandise data.The respondent considers the Department’s use of best information otherwise available to be an arbitrary inflation of constructed value and a punitive manipulation by the Department.
Department’s Position: See the Department’s responses to Comments 32 and 48 regarding the cost of production and differences in merchandise data, respectively. The figures we used in determining the best information otherwise available are noted on page 36 of the preliminary analysis memorandum. Koyo’s assumption that we acted in the same manner as we did with the cost of production and differences in merchandise is correct. The Department verified the cost data submitted in 1984 and later received inconsistent data in 1988. The Department had no alternative but to use best information otherwise

available. We increased the cost of manufacturing by the amount equal to the greatest discrepancy. This adjustment was based on the assumption that the reported costs for other bearings may have been misrepresented in the same proportion.
Comment 50: Koyo contends that it is not liable for interest on antidumping duties assessed for this review period. Koyo argues that section 778(a) of the Tariff Act states that interest is to be assessed on overpayments and underpayments of deposits made or required to be made. Treasury never exercised its authority to require deposits with respect to Koyo, hence no such deposits were ever made by the respondent.Koyo notes that: the Antidumping Act of 1921, which was in force when the entries of this review were made, did not allow for the assessment of interest. The respondent adds that it has been the Department’s policy not to assess any interest on entries made before January 1,1980 (the date the 1921 Act was repealed and replaced with section 615(a) of the Tariff Act of 1930, as amended, which allows for the assessment of interest), indicating that the Department acts under the assumption that the 1921 Act continues to apply to all entries prior to 1980 insofar as assessment of interest is concerned^ Koyo interprets Canadian 

Fur Trappers Coro. v. U .S., 691F. Supp. 364 (CUT 1988), to indicate that interest should not be assessed on entries before January 1,1980.
Department’s  Position: We agree. See the Department’s response to Comment 

6.
Comment 51: Koyo alleges that the withholding of appraisement notice published in the Federal Register (39 FR 19969 (1974)) stated that it was effective on June 5,1974. Koyo notes that, according to the regulations at the time, the withholding appraisement was based on the date of publication unless the notice specified a different effective date. Koyo concludes that because the withholding of appraisement covered only entries on or after June 5,1974, the current administrative review cannot cover entries prior to this date.
Department’s Position: We agree with Koyo that the cited notice is clear in that only entries on or after June 5,1974 are subject to assessment.
Comment 52: Koyo considers the disclosure of the preliminary results to be incomplete, to have been delayed, and to contain gaps and discrepancies. The respondent also alleges that the deadline for comments deprived it of its due process. Koyo notes that it was

provided with a corrected margin calculation printout for the 1974-1976 period but not for the 1976-1978 period. As a result, Koyo alleges, it is in the position of analyzing and responding to. margin calculation printouts for 1974- 1976 and 1976-1978 that were calculated in a different manner.Koyo asserts that disclosure was •delayed in two respects: first, the Department delayed in supplying Koyo with sample calculations from which it could trace a particular sale through all of the program manipulations; second, the Department delayed its release of the computer tapes it used in its program calculations. The Department’s failure, Koyo concludes, to produce the tapes in a timely manner delayed Koyo’s analysis and prevented it from having a sufficient understanding to adequately prepare the brief.The respondent presents a number of gaps and discrepancies as follows. In the analysis memorandum the Department states that, as best information otherwise available, no adjustments for differences in merchandise were made where the cost of manufacture of the home market model was greater than that of the U.S. model. This contradicts a statement at the disclosure conference to the effect that best information otherwise available was used for half of the transactions. This issue was further contradicted by the description in the computer program indicating that no best information otherwise available was used.Koyo notes a second discrepancy regarding the comparison of the 1987 and 1988 cost of production submissions. The analysis memorandum indicates that, of 54 products compared, 15 had equal costs. In addition, the 1988 data indicated 30 TRBs with greater costs and 14 with lower costs. The total is obviously 59, not 54, Koyo notes.A  third discrepancy concerns the analysis memorandum which states that there were two models for which ten similar models were not found.However, according to the computer printout, the Department did find 10 similar models for one of the noted U.S models and 8 for the second (not 5 as indicated in the analysis memorandum).Koyo notes a fourth discrepancy where the analysis memorandum and the computer program present conflicting dates for sales submissions.The fifth discrepancy concerns a statement in the analysis memorandum that Koyo had not reported model match criteria for 519 home market models.The computer program, according to the respondent, suggests no home market



Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Notices 22381sales failed to have model match criteria.The respondent also expresses its concern regarding a section in the computer program where a significant adjustment is made to the constructed value section, yet there is no discussion of this adjustment in the analysis memorandum.Koyo suggests that there may be a major flaw in the model match program regarding the application of the 20 percent cost cap. The respondent also notes that it appears that the Department did a number of calculations “off line" that are not described in the computer program descriptions or in the analysis memorandum.
Department’s Position: We provided Koyo with a far more extensive disclosure than we have generally provided in other case because both Koyo’s counsel and computer consultants were new to the case. Koyo itself, of course, has been involved with the case since 1974.Because Koyo’s counsel was new to the case, we extended the deadline for comments on the preliminary results by 30 days. In addition, we provided a forty-page analysis memorandum; most of the Department’s analysis memoranda are between two and ten pages. To assist new counsel, and because of the complexity of the case, we provided the analysis memorandum and the computer printouts a week in advance of the disclosure conference. Department practice is to provide the printouts and analysis memorandum at the disclosure conference. Koyo states that it did not receive a sample calculation until April 21,1981, while in fact he traced a sample calculation in detail through all of the program manipulations at the disclosure conference on April 11,1989.Because Koyo’s counsel was new, Koyo asked for additional assistance that the Department does not normally provide. Respondent’s counsel explained that, because it did not have copies of computer tapes in the United States, it would have to identify and request them from Koyo’s Japanese headquarters. It is highly irregular for the Department to provide a respondent with copies of its own submissions; normally this is the responsibility of the respondent, not the Department. In an effort to assist new counsel in understanding what we did in the preliminary results, which is the purpose of disclosure, we agreed to provide counsel with the copies of Koyo’s computer tapes which we actually used

in our calculations.Koyo also requested copies of the Department’s SAS data sets. The Department has always strongly opposed providing the parties with its SAS data sets. First, the SAS data sets do not exist on computer tape or in hard copy. In order to provide them, the Department has to create them, which is time-consuming and expensive. Second, we maintain that the parties are not entitled to these^data sets. The standard of review for the Department’s determination is "substantial evidence on the record” (section 1516a(b)(l)(B) of the Tariff Act). The record is composed of a copy of all information presented to or obtained by the Secretary during the course of the administrative proceeding, including all government memoranda relating to the case and the record of ex- parte meetings, as well as a copy of the determination, transcripts of any hearing and all published notices (section 1516a(b)(2) of the Tariff Act). The Department is not required to create new documents that were not part of record.During the administrative proceeding, after the computer performed the programmed calculations, the steps performed by the computer, the data used, and the results of the calculations were printed in computer printout form. The computer printouts which show each step and the data used in the various steps were provided to the respondent. In order to determine the various steps taken by the Department in arriving at the results, a party need only examine the SAS program log portion of the computer printout provided to the respondent. In order to follow the calculations, a party does not need to duplicate the Department’s calculations on its counsel’s computer. Duplicating the Department’s computer calculation does only that; it does not assist the parties in better challenging the Department’s results. Such a request merely requires the Department to expend its limited resources to produce the information already contained in the original record in a completely different form.For the 1974-1976 period we provided the respondent with a second computer printout correcting an exchange rate problem which affected a significant portion of the data set. We provided a third printout correcting an error in our calculations regarding differences in merchandise, although the effect of the second correction was insignificant. It is the Department’s policy to make corrections to computer programs and release printouts only when the change greatly affects the preliminary results. If

an interested party notes a clerical error which does not affect the methodology, we generally do not consider additional printouts necessary. In this case, the discovered error in the 1976-1978 period analysis did not significantly affect our methodology and, therefore, we will release a corrected version of the 1976- 1978 period with the final results of this review.Regarding the alleged discrepancy for differences in merchandise, the analysis memorandum identifies two situations: one where best information otherwise available was used and another where it was not used. This corresponds with two sections in the computer program.The second discrepancy noted by Koyo has been corrected in the analysis memorandum, which now identifies 15 models with equal costs, 25 with greater costs, and 14 with lower costs.Regarding the discrepancy of the number of home market TRBs found for two U.S. bearings in the computer printout, which indicates that 10 and 8 models were found, Koyo is accurate. This does not change our calculations, however, because the discrepancy was simply a note in the analysis memorandum.The analysis memorandum makes an erroneous reference to the dates of data submission. In fact, monthly home market sales were submitted on November 21,1986, and home market sale-by-sale data were reported on June22,1987.The analysis memorandum indicates that no model match criteria were provided for 519 models (we subsequently determined that there were in fact 587 models) and that we determined the most similar models based on the TRBs for which we had the criteria. The computer program, at one point, excludes the 587 models and continues the analysis with only those models for which the criteria were provided. Thus it may appear that no criteria were missing.See our response to Comment 49 regarding constructed value. The use of a 20 percent cap was explained in response to Comment 1. The Department is not aware of any calculations that are not described in the computer program or in the analysis memorandum.
Final Results of the ReviewAs a result of the comments received and the correction of certain clerical errors, we determine that the following margins exist:
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Manufactur-
er/Exporter Period Margin

(percent)

Nippon Seiko 04/01/74— 06/30/76........ 15.70
K.K. 07/01/76— 07/31/77____ 15.70

08/01/77— 07/31/78........ 23.43
08/01/78— 07/31/79........ 18.81
08/01/79— 07/31/80........ 4.99

Koyo Seiko..... 04/01/74— 07/31/76........ 35.89
08/01/76— 03/31/78........ 26.65
04/01/78— 07/31/78........ 23.43
08/01/78— 03/31/79........ 18.81

The Department will instruct the Customs Service to assess antidumping duties on all appropriate entries. Individual differences between United States price and foreign market value may vary from the percentages stated above. The Department will issue appraisement instructions directly to the Customs Service.Furthermore, as provided for in section 751(a)(1) of the Tariff Act, a cash deposit of estimated antidumping duties based on the most recent of the above margins shall be required on entries of this merchandise from these firms. For Koyo the cash deposit will be 18.81 percent. For NSK the cash deposit will be 4.99 percent These deposit requirements are effective for all shipments of Japanese tapered roller bearings four inches or less in outside diameter and certain components thereof entered, or withdrawn from warehouse, for consumption on or after the date of publication of this notice.For any shipments of this merchandise manufactured or exported by the remaining known manufacturers and/or exporters not covered in this review, the cash deposit will continue to be at the rate published in the final results of the last administrative review for these firms (49 FR 8976, March 9, 1984). As we stated in those final results, for any future entries of this merchandise from a new exporter, not covered in this or prior administrative reviews, whose first shipments occurred after July 31,1981, and who is unrelated to Koyo or NSK or any previously reviewed firm, a cash deposit of 18.07 percent shall be required.This administrative review and notice are in accordance with section 751(a)(1) of the Tariff Act (19 U .S.C. 1675(a)(1)) and 19 CFR 353.22.
D a te d : M a y  24,1990.

Eric I. Garfinkel,
Assistant Secretary for Import 
Adm inistration.

[F R  D o c . 90-12742 F ile d  5 -3 1 -9 0 : 8:45 am ]

BILLING CODE 3510-DS-M

Short-Supply Review and Request for 
Comments: Certain Type 430 Stainless 
Steel Wire Rod

AGENCY: Import Administration/ International Trade Administration, Commerce.
ACTION: Notice of Short-Supply Review and Request for Comments: Certain Type 430 Stainless Steel Wire Rod.
s u m m a r y : The Secretary of Commerce (“Secretary”) hereby announces a review and request for comments on a short-supply request for 1,650 metric tons of various sizes of certain type 430 stainless steel wire rod under Paragraph 8 of the U.S.-Japan arrangement and Article 8 of the U.S.-Brazil, U.S.-EC, and U.S.-Korea steel arrangements. This request covers the period from July 1, 1990 through December 31,1990. 
SHORT-SUPPLY REVIEW NUMBER: 19.
s u p p l e m e n t a r y  in f o r m a t io n : Pursuant to section 4(b)(3XB) of the Steel Trade Liberalization Program Implementation Act, Pub. L. No. 101-221,103 Stat. 1886 (1989) (“the Act”), and § 357.104(b) of the Department of Commerce’s Short- Supply Regulations, published in the Federal Register on January 12,1990, 55 FR 1348 (“Commerce’s Short-Supply Regulations” ), the Secretary hereby announces that a short-supply determination is under review with respect to certain type 430 stainless steel wire rod. On May 29,1990, the Secretary received an adequate short- supply petition from the American Wire Producers Association (AWPA), on behalf of four domestip wire redrawers, for 1,650 metric tons of this product under paragraph 8 of the Arrangement Between the Government of Japan and the Government of the United States of America Concerning Trade in Certain Steel Products, Article 8 of the Arrangement Between the Government of Brazil and the Government of the United States of America Concerning Trade in Certain Steel Products, Article 8 of the Arrangement Between the European Coal and Steel Community and the European Economic Community, and the Government of the United States of America Concerning Trade in Certain Steel Products, and Article 8 of the Arrangement Between the Government of the Republic of Korea and the Government of the United States of America Concerning Trade in Certain Steel Products. This petition covers the period from July 1,1990 through December 31,1990.The requested product meets the specifications for type 430 stainless steel wire rod with the exception of the maximum carbon content. In this

request, the carbon level cannot exceed0.04 percent. The sizes and quantity requested for each size are as follows:
Diameter (millimeters)

Quantity
(metric
tons)

5.5 to 6 .0 ..................................................... 1,440
7.0.................................................................. 120
Q «  ........................... ........ .. 40

20 .0 ...................... .......................................... 50

Section 4(b)(4)(B)(i) of the Act and § 357.106(b)(1) of Commerce’s Short- Supply Regulations require the Secretary to make a determination with respect to a short-supply petition not later than the 15th day after the petition is filed if the Secretary finds that one of the following conditions exists: (1) The raw steelmaking capacity utilization in the United States equals or exceeds 90 percent; (2) the importation of additional quantities of the requested steel product was authorized by the Secretary during each of the two immediately preceding years; or (3) the requested steel product is not produced in the United States.The Secretary finds that the importation of additional quantities of this product was authorized during each of the two immediately preceding years.In accordance with section 4(b)(4)(B)(i)(II) of the Act and § 357.106(b)(1)(h) of Commerce’s Short- Supply Regulations, the Secretary is applying a rebuttable presumption that this product is presently in short supply. Unless domestic steel producers provide comments in response to this notice indicating that they can and will supply this product within the requested period of time, provided it represents a normal order-to-delivery period, the Secretary wil issue a short-supply allowance not later than June 13,1990.CommentsInterested parties wishing to comment on this review must send written comments not later than June 8,1990 to the Secretary of Commerce, Attention: Import Administration, Room 7866, U.S. Department of Commerce, Pennsylvania Avenue and 14th Street, NW., Washington, DC 20230. All documents submitted to the Secretary shall be accompanied by four copies. Interested parties shall certify that the factual information contained in any submission they make is accurate and complete to the best of their knowledge.Any person who submits information in connection with a short-supply review may designate that information, or any part thereof, as proprietary, thereby requesting that the Secretary



Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Notices 22383treat that information as proprietary. Information that the Secretary designates as proprietary will not be disclosed to any person (other than officers or employees of the United States Government who are directly concerned with the short-supply determination) without the consent of the submitter unless disclosure is ordered by a court of competent jurisdiction. Each submission of proprietary information shall be accompanied by a full public summary or approximated presentation of all proprietary information which will be placed in the public record. All comments concerning this review must reference the above-noted short-supply review number.
FOR FURTHER INFORMATION CONTACT: Richard O. Weible, Office of Agreements Compliance, Import Administration. U.S. Department of Commerce, Room 7866, Pennsylvania Avenue and 14th Street, NW., Washington, DC 20230, (202) 377-0159.

Dated: M ay 30,1990.
Francis J. Sailer,
Acting A ssistant Secretary fo r Import 
Administration.
[FR Doc. 90-12909 Filed 5-31-90; 8:45 am] 
BILLING CODE 3510-DS-M

College of the Holy Cross, et al.; 
Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
InstrumentsThis is a decision consolidated pursuant to section 6(c) of the Educational, Scientific, and Cultural Materials Importation Act of 1966 (Pub.L. 89-651, 80 Stat. 897; 15 CFR part 301). Related records can be viewed between 8:30 a.m. and 5 p.m. in room 2841, U.S. Department of Commerce, 14th and Constitution Avenue, NW., Washington, DC.

Comments: None received. Decision: Approved. No instrument of equivalent scientific value to the foreign instruments described below, for such purposes as each is intended to be used, is being manufactured in the United States.
Docket Number: 89-233. Applicant: College of the Holy Cross, Worcester, MA 01610. Intended Use: See notice at 54 FR 41323, October 6,1989.
Docket Number: 89-260. Applicant: Auburn University, Auburn University, AL 36849-5312. Intended Use: See notice at 54 FR 53163, December 27,1989.
Docket Number: 89-274. Applicant: SUNY, College at Old Westbury, Old Westbury, NY 11568. Intended Use: See notice at 55 FR 1702, Janury 18,1990.

Docket Number: 89-298. Applicant: Thiel College, Greenville, PA 16125. 
Intended Use: See notice at 55 FR 3436, February 1,1990. Instrument: Rapid Kinetics Accessory, Model SFA-11. 
Manufacturer: Hi-Tech Scientific Ltd., United Kingdom. Reasons: The foreign article rapidly mixes and delivers fluid reactants directly to the observation cell of an existing spectrometer or spectrophotometer. Advice Submitted 
By: National Institutes of Health, March20.1990.

Docket Number: 89-235. Applicant: University of Minnesota, St. Paul, MN 55104. Instrument: Preparative Quench and Stopped Flow Spectrometer, Model PQ/SF-53. Manufacturer: Hi-Tech Scientific, Ltd. Intended Use: See notice at 54 FR 47252, November 13,1989. 
Reasons: The foreign instrument provides quenched-flow capability and a mixing time less than 0.5ms. Advice 
Submitted By: National Institutes of Health, March 20,1990.

Docket Number: 89-245. Applicant: Washington State University, Pullman, W A 99164. Instrument: Rapid Kinetics Instrument, Multi-mixing. Manufacturer: Bio-Logic, Co., France. Intended Use:See notice at 54 FR 47253, November 13,1990. Reasons: The foreign instrument provides programmable sequence of mixing (in the millisecond range) and ultrafast spray freezing. Advice 
Submitted By: National Institutes of Health, March 20,1990.

Docket Number: 89-249. Applicant: University of California, San Francisco, CA  94143-0446. Instrument: Stopped- Flow Spectrofluorimeter, Model SF. 17MV. Manufacturer: Applied Photophysics, Ltd., United Kingdom. 
Intended Use: See notice at 54 FR 47254, November 13,1989. Reasons: The foreign instrument provides: (1) a 50 microliter sample volume, (2) accurate thermostating from 4° to 60° and (3) anaerobic capability. Advice Submitted 
By: National Institutes of Health, March20.1990.

Docket Number: 89-262. Applicant: Brigham and Women’s Hospital, Boston, M A 01225. Instrument: Rapid Filtration System, Model RFS-^4. Manufacturer: Bio-Logic Co., France. Intended Use: See notice at 55 FR 1702, January 18,1990. 
Reasons: The foreign instrument provides rapid mixing and separation of membranes in the millisecond range with accurate collection and quantitation for 25 to 50 microliter samples. Advice Submitted By: National Institutes of Health, March 20,1990.

Docket Number: 89-265. Applicant:V A  Medical Center, San Francisco, CA  94121. Instrument: Stopped-Flow Spectrofluorimeter, Model SF-41. 
Manufacturer: Hi-tech Scientific, United

Kingdom. Intended Use: See notice at FR 1702, January 18,1990. Reasons: The foreign instrument provides operation at temperatures down to —100° C with a dead time less than 1.0 ms. Advice 
Submitted By: National Institutes of Health, March 20,1990.

Docket Number: 89-272. Applicant: Washington State University, Pullman, W A 99164-6520. Instrument: Rapid Kinetics Instrument (multi-mixing), Model QFM-5. Manufacturer: Bio-Logic Co., France. Intended Use: See notice at 55 FR 1074, January 11,1990. Reasons: The foreign instrument provides five independently programmable syringes for rapid mixing and quenching of reactions in the millisecond time range. 
Advice Submitted By: National Institutes of Health, March 20,1990.The National Institutes of Health advises that (1) the capabilities of each of the foreign instruments described above are pertinent to each applicant’s intended purpose and (2) it knows of no domestic instrument or apparatus of equivalent scientific value for the intended use of each instrument.We know of no other instrument or apparatus being manufactured in the United States which is of equivalent scientific value to any of the foreign instruments.
Frank W. Creel,
Director, Statutory Import Programs Staff.
(FR Doc. 90-12744 Filed 5-31-90; 8:45 am] 
BILLING CODE 3510-DS-M

Union College, et al.; Consolidated 
Decision on Applications for Duty- 
Free Entry of Scientific InstrumentsThis is a decision consolidated pursuant to section 6(c) of the Educational, Scientific, and Cultural Materials Importation Act of 1966 (Pub.L. 89-651, 80 Stat. 897; 15 CFR part 301). Related records can be viewed between 8:30 a.m. and 5 p.m. in room 2841, U.S. Department of Commerce, 14th and Constitution Avenue, NW., Washington, DC.

Comments: None received.
Decision: Approved. No instrument of equivalent scientific value to the foreign instruments described below, for such purposes as each is intended to be used, is being manufactured in the United States.
Docket Number: 90-019.
Applicant: Union College, Schenectady, NY 12308.
Instrument: Mass Spectrometer,Model PQ2.
Manufacturer: V G  Instruments,United Kingdom.
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Intended Use: See notice at 55 FR8163, March 7,1990.
Reasons: The foreign instrument provides the ability to determine major, minor, trace and ultratrace components during the analytical run without beam attenuation.
Docket Number: 90-020.
Applicant: California Institute of Technology, Pasadena, C A  91125.
Docket Number: 90-025.
Applicant: Argonne National Laboratory, Idaho Falls, ID 83403.
Instrument: Mass Spectrometer,Model MAT 262V.
Manufacturer: Finnigan M AT GmbH, West Germany.
Intended Use: See notice at 55 FR 8163-8164. March 7,1990.
Reasons: The foreign instrument provides a multicollector system capable of precise automated measurement of isotope ratios of Ca, Rh, Sr, Sm, Nd, Ph and U in both static and dynamic modes.
Docket Number: 90-023.
Applicant: Woods Hole Oceanographic Institution, Woods Hole, M A 02543,
Instrument: Mass Spectrometer,Model PRISM Series II.
Manufacturer: V G  Isotech, United Kingdom. -
Intended Use: See notice at 55 FR8164, March 7,1990.
Reasons: The foreign instrument provides an internal precision of0.0006°/oo for 3 bar /il samples of CO 2 .
Docket Number: 90-033.
Applicant Pennsylvania State University, University Park, PA 16802.
Instrument: Surface Probe, Model Kelvin Probe S.
Manufacturer: Delta-Phi Electronik, West Germany.
Intended Use: See notice at 55 FR 10481, March 21,1990.
Reasons: The foreign article is an accessory providing measurement of the work function of solids under UHV conditions.
Docket Number: 90-034.
Applicant: University of Arizona, Tucson, A Z  85721.
Instrument: Borehole Conductivity Probe Model EM39.
Manufacturer: Geonics, Canada.
Intended Use: See notice at 55 FR 10481, March 21,1990.
Reasons: The foreign instrument is capable of in situ measurement of background resistivity in small diameter boreholes.The capability of each of the foreign instruments described above is pertinent to each applicant’s intended purposes. We know of no instrument or apparatus being manufactured in the United States

which is of equivalent scientific value to any of the foreign instruments.
Frank W. Creel,
Director. Statutory Import Programs Staff.
[FR Doc. 90-12745 Filed 5-31-90; 8:45 am] 
BILLING CODE 3510-DS-M

International Trade Administration

V.A. Medical Center; Decision on 
Application for Duty-Free Entry of 
Scientific InstrumentThis decision is made pursuant to section 6(c) of the Educational,Scientific, and Cultural Materials Importation Act of 1966 (Public Law 89- 651, 80 Stat 897; 15 CFR part 301). Related records can be reviewed between 8;30 a.m. and 5 p.m. in room 2841, U.S. Department of Commerce,14th and Constitution Avenue, NW„ Washington, DC.

Docket Number: 89-238R. Applicant; V .A . Medical Center, Long Beach, C A  90822. Instrument Electron Microscope, Model JEM-1200EX/SEG/DP/DP. 
Manufacturer: JEOL, Ltd., Japan. 
Intended Use: See notice at 55 FR 14334, April 17,1990.

Comments: None received.
Decision: Approved. No instrument of equivalent scientific value to the foreign instrument, for such purposes as it is intended to be used, is being manufactured in the United States.
Reasons: The foreign instrument provides a magnification range from 50x to 1 000 OOOx and a lattice resolution of0.14nm. This capability is pertinent to the applicant’s intended purpose and we know of no domestic instrument or apparatus of equivalent scientific value to the foreign instrument for the applicant’s intended use.

Frank W. Creel,
Director, Statutory Import Program Staff.
[FR D og. 90-12746 Filed 5-31-90; 8:45 am]
BILLING CODE 3510-DS-M

National Oceanic and Atmospheric 
Administration

Evaluation of State Coastal 
Management Programs and National 
Estuarine Research Reserve

a g e n c y : National Oceanic and Atmospheric Administration, National Ocean Service, Office of Ocean and Coastal Resource Management, Commerce.
ACTION: Notice of availability of evaluation findings.
s u m m a r y : Notice is hereby given of the availability of the evaluation findings for: Sapelo National Estuarine Research

Reserve (Georgia), and the Alaska and California Coastal Management Programs. Section 312 of the Coastal Zone Management Act of 1972, as amended (CZMAJ, requires a continuing review of the performance of each coastal state with respect to funds authorized under the CZM A and to the implementation of its federally approved Coastal Management Program. The states evaluated were found to be adhering to the programmatic terms of their financial assistance awards and to their approved coastal management programs; and to be making progress on award tasks, special award conditions, and significant improvement tasks aimed at program implementation and enforcement, as appropriate. Accomplishments in implementing Coastal Management Programs were occurring with respect to the national coastal management objectives identified in section 303(2) (A)—(I) of the CZM A. Section 315(f) requires a periodic performance review of the operation and management of each National Estuarine Research Reserve. The reserve evaluated was found to be adhering to the programmatic terms of its financial assistance awards under the CZM A and to be making progress in developing and/or implementing management plans, developing research and education programs, acquiring land and protecting the estuarine resources.A  copy of these findings may be obtained upon request from: Richard B. Mieremet, Acting Evaluation Officer, Policy Coordination Division, Office of Ocean and Coastal Resource Management, National Ocean Service, N OAA, 1825 Connecticut Avenue, NW., Washington, DC 20235 (telephone 202/ 673-5100).
(Federal Domestic Assistance Catalog 11.419, 
Coastal Zone Management Program 
Administration)

Dated: M ay 18,1990.
Virginia K. Tippie,
A ssistant Adm inistrator fo r Ocean Services 
and Coastal Zone Management.
[FR Doc. 90-12665 Filed 5-31-90; 8:45 am] 
BILLING CODE 3510-08 M

Coastal Zone Management Programs 
and Estuarine Sanctuaries; State 
Programs; Intent To  Evaluate 
Performance

a g e n c y : National Oceanic and Atmospheric Administration, National Ocean Service, Office of Ocean and Coastal Resource Management, Commerce.
a c t i o n : Notice of intent to evaluate.
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sum m ary: The National Oceanic and Atmospheric Administration, National Ocean Service, Office of Ocean and Coastal Resource Management (OCRM), announces its intent to evaluate from July 1 through September 30,1990 the performance of the Michigan Coastal Management Program [CMP], Connecticut CMP, Massachusetts CMP, Alabama CMP, Pennsylvania CMP, and South Carolina CMP. Evaluation of coastal management programs will be conducted pursuant to section 312 of the Coastal Zone Management Act of 1972» as amended (CZMA), which requires a continuing review of the performance of coastal states with respect to coastal management, including detailed findings regarding the extent to which the state has implemented and enforced the program approved by the Secretary of Commerce, addressed the coastal management needs identified in section 303(2) (A) through (I) of the CZM A, and adhered to the terms of any grant, loan or cooperative agreement handed under the CZM A. The reviews involve consideration of written submissions, a site visit to the state, and consultations with interested Federal, state and local agencies and with members of the public. Public meetings will be held as part of the site visits. Hie respective state will issue notice of these meetings. Copies of each state’s most recent performance report, as well as OCRM ’s notification letter and supplemental information request letter to the state, are available upon request from the OCRM. Written comments from all interested parties on each of these programs are encouraged at this time. Please direct comments to Richard B. Mieremet (see further information contact below). OCRM will place a subsequent notice in the Federal Register announcing the availability of the Final Findings based on each evaluation.
FOR FURTHER INFORMATION CONTACT: Richard B. Mieremet, Acting Evaluation Officer, Policy Coordination Division, Office of Ocean and Coastal Resource Management, National Ocean Service, NOAA, 1825 Connecticut Avenue, NW., Washington, DC 20235 (telephone: 202/ 673-5100).(Federal Domestic Assistance Catalog 11.419, Coastal Zone Management Program Administration)Dated: M a y  18,1990.Virginia K. Tippie,
Assistant Adm inistrator fo r Ocean Services 
and Coastal Zone M anagement 
[FR Doc. 90-12666 Filed 05-31-90; 8:45 am) BILLING CODE 351Q-08-M

National Telecommunications and 
Information Administration(Docket No. 900410-0 U0]
ComTrain, a Management Training 
Program for New Minority Commercial 
Broadcast Owners

AGENCY: National Telecommunication and Information Administration (“NTIA”), Commerce. 
a c t i o n : Notice; announcement of ComTrain program and application procedures for trainees.
s u m m a r y : NTIA, an agency of the United States Department of Commerce (DOC), and the Minority Business Development Agency (MBDA) of DOC announce ComTrain, a major training initiative to assist new minority commercial broadcast station owners. ComTrain is a three-part training program. The three components are:L The Minority Executive Training Program (METP), which is an executive training experience of two to five days duration that will take place at an operating, privately-owned broadcast station.IL The Volunteer Consultant Corps (VCC), which is composed of broadcasters who volunteer to assess the operational systems of newly established minority-owned radio or television stations. Participation in the METP is a prerequisite to receiving the services of the V CC.III. Participants in the METP will receive a package of training literature.Funding for ComTrain is provided by MBDA in pursuit of its goal of providing assistance to Minority Business Enterprises (MBE). A  MBE is defined as

“ * * * a  business enterprise that is owned 
or controlled by one or more socially or 
economically disadvantaged persons. 
Executive Order 11825 designates Blacks, 
Puerto Ricans, Spanish-speaking Americans, 
American Indians, Eskimos and Aleuts as 
persons who are socially or economically 
disadvantaged and thus eligible for M B D A  
assistance.* * * « *

In addition to those listed in E . 0 . 11625, 
members of the following groups have been 
designated as eligible to receive assistance: 
Hasidic Jews, Asian Pacific Americans, and 
Asian Indians.”  15 C F R  1400.1 (1989)While an attempt will be made to place all eligible applicants, space is limited. Therefore the following order of priority will be accorded in accepting applicants.

First Level o f Priority: Minorities with no previous commercial broadcast ownership experience who hold a Federal Communication Commission (FCC) broadcast construction permit

(CP), have an application pending before the FCC for transfer of control of a station license due to station acquisition, or have a completed contract for purchase.
Second Level o f Priority: Minority station owners that have been operating less than three years. Preference generally will be given to stations with the least operational experience.Application to the program must be by letter, accompanied by a copy of the applicant's current FCC authorization (CP or license), along with a complete copy of the FCC application upon which the authorization is based. In the case of acquisitions, applicants must submit a copy of the FCC transfer approval, application for transfer, or a copy of a negotiated contract.

DATES: Target date for implementation of ComTrain is June 1,1990.Applications are sought immediately, but there is no deadline for filing such applications.
ADDRESSES: Send all requests to: Joann Anderson, Minority Telecommunication Development Program, Office of Policy Analysis and Development, National Telecommunications and Information Administration, U.S. Department of Commerce, 14th St. and Constitution Ave., NW., room 4725, Washington, DC 20230.
FOR FURTHER INFORMATION CONTACT: Joann Anderson or Shawna Jones,NTIA, Office of Policy Analysis and Development, Minority Telecommunications Development Program, (202) 377-0661.

Authority: Executive Order 12048, 3 C F R  
part 158 (1978 comp.) reprinted in 47 U .S .C . 
305. app. at 115 (supp. 1989).

Dated: M ay 25.1998.
Janice Obuchowski,
Assistant Secretary fo r Communications and 
Information.
[FR Doc. 90-12548 Filed 5-31-90; 6:45 am] 
BILLING CODE 3510-60-M

COMMITTEE FOR PURCHASE FROM THE BUND AND OTHER SEVERELY HANDICAPPED
Procurement List 1990; Additions

AGENCY: Committee for Purchase from the Blind and Other Severely Handicapped.
a c t i o n : Addition to procurement list
s u m m a r y : This action adds to Procurement List 1990 commodities to be produced and services to be provided by workshops for the blind or other severely handicapped.
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EFFECTIVE DATE: July 2, 1990. 
a d d r e s s e s : Committee for Purchase from the Blind and Other Severely Handicapped, Crystal Square 5, suite 1107,1755 Jefferson Davis Highway, Arlington, Virginia 22202-3509.
FOR FURTHER INFORMATION CONTACT: Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On April 6 and 13,1990, the Committee for Purchase from the Blind and Other Severely Handicapped published notices (55- F R 12878 and 13930) of proposed additions to Procurement List 1990, which was published on November 3,1989 (54 FR 46540). After consideration of the material presented to it concerning capability of qualified workshops to produce the commodities and provide the services at a fair market price and impact of the addition on the current or most recent contractors, the Committee has determined that the commodities and services listed below are suitable for procurement by the Federal Government under 41 U.S.C. 46- 48c and 41 CFR 51-2.6.I certify that the following actions will not have a significant impact on a substantial number of small entities. The major factors considered for this certification were:a. The actions will not result in any additional reporting, recordkeeping or other compliance requirements.b. The actions will not have a serious economic impact on any contractors for the commodities and services, listed.c. The actions will result in authorizing small entities to produce the commodities and provide the services procured by the Government.Accordingly, the following commodities and services are hereby added to Procurement List 1990:
Commodities
Stamp, Rubber 

7520-00-NSH-0018 
7520-00-NSH-0019 
7520-00-NSH-0020 
7520-00-NSH-0021 
7520-00-NSH-0022 
7520-00-NSH-0023 
7520-00-NSH-0024 
7520-00-NSH-0025 
7520-00-NSH-0026 
7520-00-NSH-0027 
7520-00-NSH-0028 
7520-00-NSH-0029 
7520-00-N SH-0030 
7520-00-NSH-0031 
7520-00-NSH-0032 
7520-00-NSH-0033 
7520-00-NSH-0034 
7520-00-NSH-0035 
7520-00-NSH-0036 
7520-00-NSH-0037 
7520-00-NSH-0038

(Requirements for M cClellan AFB, California 
only)

ServicesDocument Processing, Naval Air Station, Alameda, California.Janitorial/Custodial, James W. Wadsworth USARC, 2035 North Goodman Street, Rochester, New York.Janitorial/Custodial for the following locations in Webster, New York: Webster USARC, 515 Ridge Road. AM SA #7, 517 Old Ridge Road.This action does not affect contracts awarded prior to the effective date of this addition or options exercised under those contracts.
Beverly L. Milkman,
Executive Director.
[FR Doc. 90-12747 Filed 5-31-90; 8:45 am] 
BILLING CODE 6820-33-M

Procurement List 1990, Proposed 
Additions

AGENCY: Committee for Purchase from the Blind and Other Severely Handicapped.
a c t i o n : Proposed additions to procurement list.
s u m m a r y : The Committee has received proposals to add to Procurement List 1990 services to be provided by workshops for the blind or other severely handicapped.
COMMENTS MUST BE RECEIVED ON OR 
BEFORE: July 2,1990.
ADDRESSES: Committee for Purchase from the Blind and Other Severely Handicapped, Crystal Square 5, suite 1107,1755 Jefferson Davis Highway, Arlington, Virginia 22202-3509.
FOR FURTHER INFORMATION CONTACT: Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This notice is published pursuant to 41 U.S.C. 47(a)(2) and 41 CFR 51-2.6. Its purpose is to provide interested persons an opportunity to submit comments on the possible impact of the proposed actions.If the Committee approves the proposed addition, all entities of the Federal Government will be required to procure the services listed below from workshops for the blind or other severely handicapped.It is proposed to add the following services to Procurement List 1990, which was published on November 3,1989 (54 FR 46540):Janitorial/Custodial, Peter W. Rodino, Jr. Federal Building, 970 Broad Street, Newark, New Jersey. Janitorial/Grounds Maintenance, FAA Air Traffic Control Towers at the following locations:JFK International Airport, Jamaica, New York.

La Guardia Airport, Flushing, New York. 
Beverly L. Milkman,
Executive Director.
[FR Doc. 90-12748 Filed 5-31-90; 8:45 am] 
BILLING CODE 6820-33-M

COMMODITY FUTURES TRADING 
COMMISSION

Chicago Board of Trade Proposed 
Futures Contract

a g e n c y : Commodity Futures Trading Commission.
a c t i o n : Availability of the terms and conditions of proposed commodity futures contract.
s u m m a r y : The Chicago Board of Trade (CBT or Exchange) has applied for designation as a contract market in cash-settled short term U.S. Treasury Note (2-Year) futures. The Director of the Division of Economic Analysis (Division) of the Commission, acting pursuant to the authority delegated by Commission Regulation 140.96, has determined that publication of the proposal for comment is in the public interest, will assist the Commission in considering the views of interested persons, and is consistent with the purposes of the Commodity Exchange Act.
DATES: Comments must be received on or before July 2,1990.
ADDRESSES: Interested persons should submit their views and comments to Jean A . Webb, Secretary, Commodity Futures Trading Commission, 2033 K Street, NW., Washington, DC 20581. Reference should be made to the CBT cash-settled short term U.S. Treasury Note futures contract.
FOR FURTHER INFORMATION CONTACT: Please contact Stephen Sherrod of the - Division of Economic Analysis, Commodity Futures Trading Commission, 2033 K Street NW., Washington, DC 20581, at (202) 254- 7227,
SUPPLEMENTARY INFORMATION: Copies of the terms and conditions of the proposed contract will be available for inspection at the Office of the Secretariat, Commodity Futures Trading Commission, 2033 K Street NW., Washington, DC 20581. Copies of the terms and conditions can be obtained through the Office of the Secretariat by mail at the above address or by phone at (202) 254-6314.Other materials submitted by the CBT in support of the application for contract market designation may be available upon request pursuant to the Freedom of



Federal Register / VoL 55, N o. 106 / Friday, June 1, 1990 / Notices 22387Information Act (5 U.S.C. 552} and the Commission’s regulations thereunder (17 CFR part 145 (1987)}, except to the extent they are entitled to confidential treatment as set forth in 17 CFR 145.5 and 145.9. Requests for copies of such materials should be made to the FOL Privacy and Sunshine Acts Compliance Staff of the Office o f the Secretariat at the Commission’s headquarters in accordance with 17 CFR 145.7 and 145.8.Any person interested in submitting written data, views or argument on the terms and condition of the proposed contract, or with respect to other materials submitted by the CBT in support of the application, should send such comments to Jean A . Webb, Secretary, Commodity Futures Trading Commission, 2033 K  Street NW., Washington, DC, 20581, by the specified date.
Issued in Washington, D C , on M ay 25,1990. 

Steven Manaster,
Director.
[FR Doc. 90-12660 Filed 5-31-90; 8:45 am] 
RILLING CODE 8351-01-M

CONSUMER PRODUCT SAFETY 
COMMISSION

[CPSC Docket No. 90-C0011 ]
Scotsman Group, Inc., a Corporation; 
Final Acceptance of a Consent Order 
Agreement

a g e n c y : Consumer Product Safety Commission.
ACTION: Final acceptance of consent order agreement under the Lead Contamination Control Act of 1988 (Pub. L. 100-572) (LCCA).
s u m m a r y : The Lead Contamination Control Act of 1988 requires the Commission to issue an order requiring manufacturers of drinking water coolers that have been identified by the Environmental Protection Agency (EPA) as having lead-lined tanks to repair, replace or recall and provide a refund for such coolers. EPA published a Federal Register notice on January 18, 1990, listing six models of water coolers manufactured by Respondent and proposed listing several others. (55 FR 1772) The staff negotiated a Consent Order Agreement to provide a replacement or refund program that addresses the listed coolers. The Commission provisionally accepted that Agreement on April 13,1990 and published it for comment in the Federal Register on April 19,1990. (55 FR 14851) The Commission received two comments on the provisional Agreement and after considering those comments,

voted on May 25,1990 to finally accept the Agreement. The text of the final Consent Order Agreement is published below.
DATES: The Consent Order Agreement became effective on May 25,1990.
FOR FURTHER INFORMATION CONTACT: Ronald G. Yelenik, Trial Attorney, or Eric L  Stone, Trial Attorney, Directorate for Compliance and Administrative Litigation, Consumer Product Safety Commission, Washington, DC 20207; telephone (301) 492-6626.

Dated: M ay 29,1990.
Sheldon D. Butts,
Deputy Secretary.Consent Order AgreementThis Consent Order Agreement is made by and between Scotsman Group, Inc., a corporation (hereinafter, “Respondent”) and die staff of the Consumer Product Safety Commission (hereinafter, “Staff”) in resolution of this matter.Respondent and the Staff stipulate and agree as follows:/ 1. The United States Consumer Product Safety Commission has jurisdiction over Respondent and over the subject matter of this Consent Order Agreement pursuant to 42 U .S.C. 300j- 
22.2. This Consent Order Agreement is issued under the above-referenced statutory provision.3. As provided at 42 U .S.C. 300J-22, for purposes of enforcement, this Consent Order Agreement shall be treated as an Order under 15 U Ü .C . 2064(d). Respondent acknowledges that a violation of this Consent Order Agreement is a prohibited act within the meaning of 15 U .S.C. 2068(a)(5) and may subject a violator to a civil or criminal penalty under 15 U.S.C. 2069 and 2070.
II 4. Respondent is a corporation organized and existing under the laws of the State of Delaware with its principal corporate offices located at 775 Corporate Woods Parkway, Vernon Hills, Illinois 60061. Respondent, through its Halsey Taylor Division, was during the time period in question a manufacturer of drinking water coolers as that term is defined at 42 U .S.C. 3Q0j- 21(1). Whenever this Consent Order Agreement refers to drinking water coolers “ manufactured” by Respondent, that reference includes all coolers manufactured by Scotsman Group, Inc., the Halsey Taylor division of Scotsman or its predecessor companies or business organizations.

5. The “S ta ff’ is the staff of the United States Consumer Product Safety Commission (hereinafter “Commission”), an independent regulatory Commission of the United States of America created pursuant to 15 U .S .C  2053.
III6. On October 31,1988, the United States Congress enacted the Lead Contamination Control Act of 1988, Public Law 100-572 (hereinafter, “LCCA ”). The LCCA amends the Safe Drinking Water Act, 42 U.S.C. 300f, et 
seq., and requires the Environmental Protection Agency (hereinafter, “EPA” ), among other things, to publish a list (hereinafter, the “EPA list”) identifying each brand and model of drinking water cooler which has a lead-lined tank. 42 U.S.C. 300j-23(a).7. The LCCA states that, for purposes of the Consumer Product Safety Act (CPSA), all drinking water coolers identified on the EPA list as having a lead-lined tank shall be considered to be “imminently hazardous consumer products” within the meaning of 15 U.S.C. 2061. The LCCA further provides that the Commission shall issue an order requiring the manufacturers of such drinking water coolers to repair, replace, or recall and provide a refund for those coolers. 42 U.S.C. 300j-22.8. On April 10,1989, EPA published a proposed list of drinking water coolers which may contain lead-lined tanks and were manufactured by Respondent. 54 FR 14,320. Hie proposal listed the W M 8A WT8A, GC10ACR, GC10A, GC5A, and RWM13A models. On January 18,1990, the EPA published its final list, listing the same six water cooler models and proposing the addition of a number of other models in the future. 55 FR 1772.9. Hie Staff alleges that all tank-type models of drinking water coolers manufactured by the Respondent before April 1,1979, include units with lead- lined tanks, as that term is defined in the LCCA. 42 U .S.C. 300j-21(7).10. Although it denies and contests the staffs allegations. Respondent has entered into this Consent Order Agreement for the purpose of resolving this matter without resorting to protracted administrative and judicial proceedings.
IV11. Hie provisions of this Consent Order Agreement shall apply to all tank- type models of drinking water coolers manufactured by Respondent, whether or not those models are included on the present or on a future EPA list.



22388 Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Notices12. Respondent shall undertake certain corrective actions, specified in the Order incorporated herein, regarding all tank-type drinking water cooler models manufactured by Respondent before April 1,1979.13. This Consent Order Agreement resolves all claims that now exist, or may exist in the future, under the LCCA, CPSA or Federal Hazardous Substances Act for repair, replacement, or recall and refund of the purchase price, or public notice requirements, for any of Respondent’s tank-type drinking water coolers manufactured with lead. This Consent Order Agreement also resolves any claims that Respondent violated 15 U.S.C. 2064(b) by failing to report to the Commission the presence of lead in drinking water coolers manufactured before April 1,1979.14. Upon provisional acceptance by the Commission of this Consent Order Agreement, it shall disclose the terms of this document to the public and shall publish it in the Federal Register. If the Commission does not receive any written requests not to accept the Consent Order Agreement within 30 days, it shall be deemed finally accepted on the 31st day after the date it is published in the Federal Register. If the Commission does receive a timely request not to accept the Consent Order Agreement, it will consider such request and vote on the acceptability of such Consent Order Agreement or the desirability of further action.15. Respondent knowingly, voluntarily and completely waives any rights it may have to issuance of a complaint setting forth the staff s allegations, and agrees that the staff allegations set forth in the Consent Order Agreement shall serve as a substitute for a complaint. Respondent also waives any right it may have to a hearing pursuant to 42 U.S.C. 300j-22 or any other statutory provision, and to judicial review or other challenge or contest of the validity of the Commission’s action in this matter.16. The provisions of this Consent Order Agreement shall apply to the Respondent and its successors and assigns.17. Upon final Commission acceptance, the Commission shall publicize the terms of this Consent Order Agreement and make it available for public viewing at the Office of the Secretary, Consumer Product Safety Commission, 5401 Westbard Avenue, Bethesda, Maryland 20207.18. No agreement, understanding, or representation not contained in this Consent Order Agreement may be used to very or contradict its terms.19. In the event the Commission does not finally accept this Consent Order

Agreement in its current form, the provisions of this Consent Order Agreement shall be null and void and Respondent, shall be entitled to notice and opportunity for comment, incuding a public hearing, as required by 42 U.S.C. 300j-22.The foregoing Agreement, incorporated by reference in the attached Order, is hereby respectfully submitted to the Commission by the parties named above, and each consents to the entry of said Order by the Commission.
OrderUpon consideration of the foregoing Agreement between the parties, the terms of which are hereby incorporated by reference into the Commission Order, it is hereby Ordered that:1. This Order shall apply to all models of tank-type drinking water coolers manufactured by Respondent before April 1,1979.2. Respondent shall take the following corrective actions:
Notice(a) Within 30 days of service upon Respondent of this final Order, Respondent shall send by first class mail, the notice specified in Appendix 1, to all responsible officials of parochial and private schools, colleges and universities, and day care centers with 10 or more children in the United States, identified in the most recent, complete Quality Education Data mailing lists for those groups, notifying them of the terms of Respondent’s replacement and refund effort.(b) Within 30 days of service upon Respondent of this final Order, Respondent, shall send by first class mail, the notice specified in appendix 2, to all public school superintendents in the United States, identified in the most recent, complete Quality Education Data mailing list, notifying them of the terms of Respondent’s replacement and refund effort.(c) Within 30 days of service upon Respondent of this final Order, Respondent shall send by first class mail, the notice specified in Appendix 3, to all LCCA state coordinators notifying them of the terms of Respondent’s replacement and the refund effort.(d) Within 30 days of service upon Respondent of this final Order, Responsent shall send by first class mail, the notice specified in Appendix 4 to headquarters offices for 219 religious denominations, identified in The Yearbook of American and Canadian Churches and the notice specified in Appendix 5 to approximately 1000 YM CA and YW CA  regional corporate

headquarters, and approximately 525 central and administrative centers for boys and girls clubs across the country.(e) Within 15 days of service upon Respondent of this final Order, Respondent shall submit full page paid advertisements for placement in the next available issues, in the following publications targeted at facility and property management professionals: 
Building Operating Management, 
Industrial Maintenance and Plant 
Operations,'Public Works, and Skylines. Advertisements shall be placed in two consecutive issues of each publication, and shall be in the form set forth at Appendix 6.(f) Within 24 hours of entry of this final Order, Respondent shall establish and maintain an 800 telephone number manned by trained operators who are able to clarify the scope of the replacement and refund program and provide further information to cooler owners.
Replacement or Refund(g) Respondent shall, at the election of the owner of a drinking water cooler subject to this Order, provide a comparable replacement cooler as specified in section (j) and Appendix 7 to this Order, or a refund of the purchase price if that person submits the following documentation:(1) The cooler’s identification tag (from the exterior of the cooler or the interior of the cooler), or a photograph of the tag. If all identification tags are missing, the cooler owner must submit a photograph of the cooler and substitute documentation (such as a receipt or repair order) that shows that the cooler is a tank-type water cooler manufactured before April 1,1979;(2) A  completed Water Cooler Identification Chart in the form attached at Appendix 8;(•3) A  completed Affidavit in the form attached at Appendix 9 or 10, as appropriate;(4) Water test results showing net lead levels contributed by the water cooler in excess of 20 ppb from a state-certified laboratory using EPA approved methods conducted in conformity with the procedures set forth in Appendix 11, except that if the water coolers were tested prior to the public announcement of this corrective action program, the owner may submit water test results from a qualified laboratory that used reliable testing procedures with sampling conducted in a manner consistent with the procedures set forth in Appendix 11.Under usual circumstances, the foregoing documentation shall be



22389Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Notices— — S W — W  Will■messirequired. However, Respondent shall accept reasonable substitutes when circumstances warrant.These procedures do not govern “special refunds,” as that term is defined in sections (m) through (o), below. Such special refunds are governed by the rules set forth in those sections.(h) Upon receipt of a request for a replacement cooler or refund, Respondent will review the documentation provided by the cooler owner to confirm the cooler’s eligibility for a replacement or refund. Respondent may decline to process a request for replacement or refund where:(1) Some of the documentation required by subparagraph (g), above, is not submitted, is incomplete or is otherwise inadequate;(2) The cooler in question was not manufactured by Respondent prior to April 1,1979; or(3) The water test results do not demonstrate net lead levels above 20 ppb or were not developed using the required sampling and testing protocol.Where the documentation submitted by the cooler owner does not meet these requirements, Respondent shall send the owner a letter identifying the deficiencies and asking the owner to correct them.(i) If the cooler owner’s documentation is complete and adequate, Respondent shall send the owner a confirmatory letter indicating that a replacement cooler or refund will be forthcoming as soon as possible. The letter will remind the owner of his or her obligation to remove from service and scrap the old cooler and will provide a sticker to be placed on the old water cooler. The sticker shall contain the following message: “This cooler contributes more than 20 parts per billion lead to the water. Do not use or resell.”(j) If the cooler owner chooses to receive a replacement cooler,Respondent shall, within a reasonable time after receipt of the required documentation, ship, at its cost, a brand new water cooler model comparable to the cooler it is replacing, to the owner in accordance with the list set forth in Appendix 7.(k) If the cooler owner chooses to receive a refund, the amount of the refund provided shall be the amount on the schedule attached as Appendix 12, to this Order or, if the owner can provide reasonable documentation of the purchase price of the cooler (such as the invoice or sales receipt), such purchase price shall be refunded.

(l) Respondent previously offered a 60 percent discount on a new cooler to replace coolers which had been shown to be contributing net lead levels to drinking water above 30 ppb. Respondent shall contact any owners who participated in that program if their former coolers would have qualified for corrective action under the program set forth in this Agreement and shall provide a refund of the amount the owner paid to obtain a new cooler.
Special Refund(m) Respondent shall provide a special refund to any water cooler owner who is a college, university, school or day care facility and can show that (1) between April 10,1989 and January 18,1990, it owned a tank-type drinking water cooler manufactured by Respondent before April 1,1979, (2) such cooler was listed in the April 10,1989 EPA proposed list (54 FR 14,320) as having a lead-lined tank, (3) such cooler was not water tested, (4) such cooler was removed as the result of having been included in the proposed EPA list, (5) such cooler was disposed of, or damaged upon removal, prior to January 18,1990 and, therefore, (6) cannot be hooked up to a water source for water testing.(n) The amount of such special refund shall be determined based on the date of manufacture of the water cooler. For all drinking water coolers manufactured on or before December 31,1968,Respondent shall provide a special refund of 100% of the amount listed in Appendix 12. For all coolers manufactured from January 1,1967 through March 31,1979, Respondent shall provide a special refund of 20% of the amounts listed in Appendix 12 for each such cooler.(o) In order to qualify for such special refund, the water cooler owner must submit the following documentation:(1) A  receipt, bill, invoice or other document(s) reflecting work performed, which document was generated at the time such work was performed in removing and, where appropriate, disposing of, such cooler, which shows the date of removal and/or disposal of the cooler;(2) Documentation generated prior to the cooler’s removal (such as invoices, photographs, repair sheets, cooler inventory lists) showing the model and serial number for each cooler for which a special refund is claimed; and(3) A  completed affìdavit in the form attached at Appendix 13.Under usual circumstances, the foregoing documentation shall be required. However, Respondent shall

accept reasonable substitutes when circumstances warrant.
Recordkeeping and Reporting(p) Respondent shall use its best efforts to inquire of all persons contacting it on its 800 telephone line about the reason for the call, and if the call is about Respondent’s replacement and refund program shall inquire as to how the caller learned about the program. Respondent shall maintain records of all such responses as well as records regarding any necessary followup actions (such as information mailed to the caller) required as a result of the call.(q) For a period of five years after the date of service upon Respondent of this final Order, Respondent shall maintain records of all mailings, all advertisements placed, and all inquiries received, about the replacement and refund program that required follow-up action. Respondent shall also maintain copies of any documentation received from cooler owners seeking a replacement or refund, records of replacement coolers shipped, and refunds given, and records of any documents regarding why such replacements and refunds were not given. These documents shall be made available for inspection by the Commission staff upon its request during normal business hours.(r) Respondent shall provide on a monthly basis (for a period of one year), and on a quarterly basis (for two years thereafter), reports to the Commission staff on its notice, replacement and refund efforts. These reports shall start one month after the date of service upon Respondent of the final Order. Such reports shall summarize the status of the mailings described in paragraphs (a) to(c) above, the placement and publication of the advertisements described in paragraph (d) above, and the manner in which consumers contacting the 800 phone line learned about the replacement and refund program. Furthermore, each report shall at minimum state for the preceding period, the number of coolers indentified that are subject to replacement or refund, the number of replacement water coolers actually shipped, and the number of refunds mailed. Each report shall also include cumulative totals for each of these categories, and be in the form set forth at Appendix 14. Respondent’s obligation to maintain the 800 phone line shall expire at the end of the three-year period.(s) For a period of three years after the date of service upon Respondent of this final Order, Respondent shall notify
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byr.

Dated: April 2,1990.Richard C. Osborne,
President and CEO , Scotsman Group, Inc.

Consented to on behalf o f  the Commission 
Staff by:
D avid  Schmeltzer,
Associate.Executive Director, Directorate fo r  
Com pliance and Adm inistrative Litigation, 
Alan H . Schoem,
Director, D ivision o f Adm inistrative 
Litigation.

Date: April 4; 1990.

Ronald G< Yelenik,
Trial Attorney.Eric L. Stone,
Trial Attorney..

The consumer Product Safety Commission 
hereby provisionally accepts the foregoing 
Consent Order Agreement. By order of the 
Commission this 13th day of April 1990.Sheidon D. Butts, Jr.,
Acting Secretary, Consum er Product-Safety 
Commission.

The Consum er Product Safety Commission 
hereby finally accepts the foregoing Consent 
Order Agreement. By order of the 
Cbmmission this 25th day o fM a y  1990.Sheldon D. Butts, Jr.,.
Acting Secretary, Consumer Product Safety 
Com m ission.
[FR Doc. 90-12698 Filed 5-31-90; 8:45 amj 
BILLING CODE 6355-01-M

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Ada Board, Meeting 

a c t i o n : Notice of meeting.
SUMMARY! A  meeting of the Ada Board will be held on June 29,1990 from 9 am to 5 pm at the Institute for Defense Analyses, 5111 Leesburg Pike, Suite 300, Falls Church, Va. 
p u r p o s e : To discuss the Software Master Plan and the Compiler Evaluation and Validation efforts, as

well as status, of DoD Software Working Groups.
FOR FURTHER INFORMATION CONTACT: CPL Christine Babington, Ada Joint Program Office, Rm. 3E114, The Pentagon, Washington, DC 20301-3081, (202) 694-0210; A V  224-0210;

Dated: M ay 25,1990.
Linda M . Bynum,
A lternateO fc o f the Secy o f Defense, Federal 
Register Liaison O ffice, Department o f 
Defense.
[FR Doc. 90-12705 Filed 5-31-90; 8:45 am) 
BILLING CODE 3810-01-»

Defense Language Institute Board of 
Visitors; Meeting

AGENCY: Defense Language Institute, DOD..
ACTION: Notice of meeting;
SUMMARY: The Defense Language Institute Board of Visitors will hold a semi-annual open meeting at the Defense Language Institute, Presidio of Monterey, California.
DATES: 22-23 August 1990 
ADDRESSES: Those desiring to attend should contact LtCol Helen Brainerd at Commandant, Defense Language Institute, ATTN: ATFL-P, Presidio of Monterey, California 93944-500B, for further details.

Dated: M by 25,1990.
L.M . Bynum,
Alternate O SD , Federal Register Liaison  
Officer, Department o f D efense.
[FR Doc. 90-12706 Filed 5-31-90; 8:45 am] 
BILLING CODE 3810-01-M

Defense Investigative Service

Privacy Act of 1974; New Systems of 
Records

AGENCY: Defense Investigative Service (DIS), DoD.
ACTION: Notice of two proposed new record systems subject to the Privacy Act of 1974.
SUMMARY: The Defense Investigative Service proposes to add two new record systems to its inventory of record system notices subject to the Privacy Act- of 1974, as amended, (5 U.S.C.552A). The proposed new record system notices in their entirety are provided below.
DATES: These proposed actions will be effective without further notice on July 2, 1999; unless comments are received which result in a contrary determination.
ADDRESSES: Send« any comments to Mr. Dale Hartig, Chief, Office of Information

and Public Affairs, Defense Investigative Service, 1990 Half Street, SW, Room 6115, Washington, DC 20324- 1700. Telephone (202) 475-1062 or Autovon 335-1062.
SUPPLEMENTARY INFORMATION: The complete Defense Investigative Service inventory of record system notices subject to the Privacy Act of 1974, as amended, has been published in the Federal Register at 50 FR 22943, May 29, 1985 (DoD Compilation).Two new systems reports, as required by 5 U .S.C . 552{r) of the Privacy Act of 1974, as amended, (5 U.S.C. 522a), were submitted on May 21,1990, to the Committee on Governmental Operations of the House of Representatives, the Committee on Governmental Affairs of the Senate, and the Office of Management and Budget (OMB) pursuant to paragraph 4b of Appendix I to OMB Circular No. A-130, “Federal Agency Responsibilities for Maintaining Records About Individuals,” dated December 12,1985 (50 FR 52730, December 24,1985).

Dated: M ay 25,1990:
L.M . Bynum,
Alternate O SD  Federal RegisterLiaison  
Officer, Department o f Defense.

V4-11

SYSTEM  NAME:DIS Drug-Free Workplace Files. 
SYSTEM  l o c a t io n :Defense Investigative Service, 1900 H alf Street, SW, Washington, DC 20324- 1700.
CATEGORIES OF INDIVIDUALS COVERED BY THE
s y s t e m :Employees of, and applicants for positions with, the Defense Investigative Service.
CATEGORIES OF RECORDS IN. THE SYSTEM :.Records relating to the selection, notification, and urinalysis testing of employees and applicants for illegal drug use; collection authentication and chain of custody documents; and laboratory test results,
AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM :5 U.S.C. 7301 and 7361; Pub. L. 100-71; Executive Orders 12564, “Drug-Free Federal Workplace” and 9397; and Department of Defense Directive 1010.9, “DdD Civilian Employee Drug Abuse Testing Program”
PU RPO SE(S):The system contains Drug Program Coordinator records on the selection, notification, and testing (he., urine



Federal Register / V ol. 55, N o. 108 / Friday, June 1, 1990 / Notices 22391specimens, drug test results, chain of custody records, etc.) of employees and applicants for employment for illegal drug use.Records contained in this system are also used by the Defense Investigative Service’s Medical Review Officer; the Administrator of any Employee Assistance Program in which the employee is receiving counselling or treatment or is otherwise participating; and supervisory or management officials having authority to recommend or take adverse actions.
ROUTINE U SES OF RECORDS MAINTAINED IN 
THE SYSTEM , INCLUDING CATEGORIES OF 
U SERS AND THE PURPOSE OF SUCH U SE S:In order to comply with provisions of 5 U.S.C. 7301, the Defense Investigative Service “Blanket Routine Uses” do not apply to this system of records.To a court of competent jurisdiction where required by the United States Government to defend against any challenge against any adverse personnel action.
POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM :

s t o r a g e :Paper records are maintained in file folders. Electronic records exist on diskettes or other machine-readable media.
r e t r ie v a b i l i t y :Records are retrieved by employee or applicant name, Social Security Number, collection site, and/or date of testing.
SAFEGUARDS:Buildings employ security guards. Paper records and diskettes are maintained in locked containers accessible only to authorized personnel. All employee and applicant records are maintained and used with the highest regard for the individual’s privacy. Only persons with a need to know and trained in the handling of information protected by the Privacy Act have access to the system.
RETENTION AND DISPOSAL:Records are destroyed after seven years, or when the individual leaves the Defense Investigative Service or the records are no longer needed. Records regarding applicants not accepted for employement will be destroyed 6 months after the testing date.Destruction of paper records is accomplished by shredding or burning. Electronic records are erased or overwritten.

SYSTEM  MANAGER(S) AND ADDRESS:Deputy Director (Resources), Defense Investigative Service, 1900 Half Street SW., Washington, DC 20324-1700.
NOTIFICATION PROCEDURE:Individuals seeking to determine whether information about themselves is contained in this record system should address written inquiries to the Deputy Director (Resources), Defense Investigative Service, 1900 Half Street SW ., Washington, DC 20324-1700.The individual must provide their full name, Social Security Number, the title, series, and grade of the position they occupied or applied for when the drug test was conducted, and the month and year of the test.
RECORD ACCESS PROCEDURE:Individuals seeking access to records about themselves contained in this system of records should address written inquiries to the Defense Investigative Service, Attn: DO020, P.O. Box 1211, Baltimore, MD 21203-1211.The request for access must contain the individual’s full name and Social Security Number.Personal visits are limited to the system manager’s office and will require a valid driver’s license or other picture identification.
CONTESTING RECORD PROCEDURE:The agency’s rules for accessing records, contesting contents and appealing initial agency determinations by the individual concerned are contained in DIS Regulation 28-4, “Access to and Maintenance of DIS Personal Records”; 32 CFR part 298a; or may be obtained from the system manager.
RECORD SOURCE CATEGORIES:Urine specimen collection facilities, drug testing laboratories, Medical Review Officers, and test subjects.
EXEMPTIONS CLAIMED FOR THE SYSTEM :None.V4-12
SYSTEM  NAME:DIS Employee Assistance Program Records.
SYSTEM  l o c a t io n :Defense Investigative Service, 1900 Half Street SW., Washington, DC 20324- 1700.
CATEGORIES o f  in d iv id u a l s  c o v e r e d  b y  t h e  
s y s t e m :Employees of the Defense Investigative Service who are referred by management or who voluntarily request counselling assistance.

c a t e g o r i e s  o f  r e c o r d s  in  t h e  s y s t e m :Records on employees which are generated in the course of professional counselling and treatment. Records consist of information on condition, current status, progress and prognosis for employees who have personal, emotional, alcohol, or drug abuse problems, including admitted or urinalysis-detected use of illegal drugs.
AUTHORITY FOR MAINTENANCE OF THE
s y s t e m :Executive Orders 12564, “Drug-Free Federal Workplace” and 9397; 42 U.S.C. 290dd-3 and 290ee-3; and 5 U.S.C. 7301 and 7361.
p u r p o s e (s ) :To record data pertaining to counselling and treatment of employees, to include condition, current status, prognosis, or other relevant information through employee assistance facilities.
ROUTINE U SES OF RECORDS MAINTAINED IN 
THE SYSTEM , INCLUDING CATEGORIES OF USES 
AND THE PURPOSE OF SUCH U SES:In-order to comply with provisions of 5 U.S.C. 7301 and 42 U.S.C. 290dd-3 and 290ee-3, the Defense Investigative Service “Blanket Routine Uses” do not apply to this system of records.Records in this system may not be disclosed without prior written consent of the subject employee, unless the disclosure is:To qualified medical personnel to the extent necessary to meet a bona fide medical emergency;To qualified personnel for the purpose of conducting scientific research, management audits, financial audits, or program evaluation, but such personnel may not identify, directly or indirectly, any individual employee in any report of such research, audit, or evaluation, or otherwise disclose employee identity in any manner; orAs authorized by an appropriate order of a court of competent jurisdiction granted after application showing good cause therefor.

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THIS SYSTEM :

STORAGE:Paper records are maintained in file folders. Electronic records exist on diskette or other machine-readable media.
RETRIEVABILITY:Records are retrieved by employee name, Social Security Number, and duty station.
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SAFEGUARDS:Buildings employ security guards. Paper records and diskettes are maintained in locked containers accessible only to authorized personnel. All employee records are maintained and used with the highest regard for the individual’s privacy. Only persons with a need to know and trained in the handling of information protected by the Privacy Act have access to the system.
RETENTION AND DISPOSAL:Records are destroyed after seven years, or when the individual leaves the Defense Investigative Service, or die records are otherwise no longer needed. Paper records are destroyed by shredding or burning. Electronic records are erased or overwritten..
SY ST E M  MANAGER(S) AND ADDRESS:Deputy Director (Resources), Defense Investigative Service, 1900 Half Street SW ., Washington, DC 20324-1700.
NOTIFICATION PROCEDURE:

Individuals seeking, to determine 
whether this system contain» 
information about themselves should 
address written inquiries to the Deputy 
Director (Resources), Defense 
Investigative Service, 1900 Half Street. 
SW., Washington, DC 20324-1700.
RECORD ACCESS PROCEDURE:Individuals seeking access to records about themselves contained in this system of records should address written inquiries to the Defense Investigative Service, Attn: DO020, P.O. Box 1211, Baltimore, MD 21203-1211.

Request should contain the full name 
and Social Security Number, of the 
subject individual.

Personal visits are limited to the 
system manager’s office and. will require 
a picture proof of identity..

CONTESTING RECORD PROCEDURES:The agency’s rules for accessing records, contesting contents and appealing initial agency determinations by the individual concerned are contained in DIS Regulation 28-4, “Access to and Maintenance of DIS Personal Records” ; 32 CFR part 298a; or may be obtained from the system manager.
RECORD SOURCE CATEGORIES:-Employees undergoing counselling and counsellors at employee assistance program facilities. Private individuals to include family members of employees and outside practitioners involved in treatment and rehabilitation activities.

EXEMPTIONS CLAIMED FOR THE SYSTEM*.None;
[FR Doc. 90-42707 Filed 5-31-90; 8:45 am] 
BILUNG CODE 3810-01

DEPARTMENT O F EDUCATION

Office of Vocational and Adult 
Education

[CFDA No. 84.0771

Invitations for Applications for New 
Awards Under Certain Vocational 
Education Direct Grant Programs for 
Fiscal Year; Correction (FY) 1991

a g e n c y : Department of Education. 
a c t i o n : Correction notice.
s u m m a r y : This notice corrects an error made in die application notice published in the Federal Register on April 16,1990 (55 FR 14182). On page 14182, second column. Selection Criteria, the third sentence o f the leacUin paragraph is corrected to read as follows:The Secretary assigns the fifteen points, reserved in 34 CFR 407.30(b), as follows: 10-points to selection criterion(c)—Program factors—in 34 CFR 407.31(c) for a total of 20 points for that criterion, and 5 points to selection criterion (f)—Evaluation plan—in 34 CFR 407.31(f) for a total of 10 points for that criterion.
FOR FURTHER INFORMATION CONTACT: Laura Karl, Special Programs Branch, Division of National Programs, Office of Vocational and Adult Education, 400 Maryland Avenue, SW ., (room 4512, Mary E. Switzer Building), Washington, DC 20202-7242. Telephone (202) 732- 2365.

Authority: 20 U .S .C . 2441(a).
Dated: M ay 25,1990.

Betsy Brand,
Assistant Secretary, O ffice o f Vocational and 
Adult Education.
[FR Doc. 90-12645 Filed 5-31-90; 8:45 am] 
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Solicitation for Financial Assistance; 
Research and Development of 
Advanced Magnetic Materials and 
Production TechnologiesThe U.S. Department of Energy (DOE), Office of Industrial Programs (OIP), requests applications for financial assistance for research and development of improved process technologies that would lead to significant reductions in cost and energy consumption in our economy. The

statutory authority for this action is the Federal Nonnuclear Energy Research and Development Act of 1974 (Pub. L. 93-577). A  recent internal review has identified improvements in motors as a major opportunity to reduce energy consumption. One opportunity for improved motor performance is the use of high flux density magnetic materials in motor construction. The use of high, flux density magnetic materials could save in excess of 0.3 Quad annually by allowing down-sizing of motors and permitting increased efficiencies for motors <7.5 hp. The thrust of this request is for applications focused on the development of cost effective methods for producing high flux density magnetic materials. These applications must include industrial involvement and perspective on the R&D team to be eligible for award. This announcement is the solicitation document; no other information is available DOE has authorized $200,0QG for immediate funding of proposals and anticipates . available funding of about $3 million over the following three year period.BackgroundNeodymium-iron-boron magnetic materials have flux densities approximately 50 times that of iron magnets. Hie current high cost of neodymium, however, limits the general use o f this material. Neodymium is presently produced by an energy intensive batch process that requires the calcia-thermic reaction to be carried out at high temperatures in a vacuum. The price of neodymium could be reduced if an efficient continuous process for neodymium production were developed. An appropriate research application, in response to this announcement, would be the development of a continuous neodymium production process. Another example of research would be the development of materials and related processes to produce stable high flux density compounds. These-examples are presented for illustrative purposes only and are not meant to limit the scope of applications made in response to this solicitation.DOE suggests but does not require a multiphase approach; the research and development projects may be initiated at the bench, laboratory, orpilot-scale levels. Industrial involvement and perspective on the R&D team are required in all phases. Phase I projects are envisioned to be typically one year in duration, and consist of bench-scale validation of a concept(s) or a conceptual design(s). An industrial commitment to cost-share advanced phases and inclusion of a technical and
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economic assessment (identification of industrial applications, energy and cost savings, barriers, and benefits) are required. Phase II projects are envisioned to be one to two years in duration and consist of electrolytic process or material developments, laboratory-scale tests and evaluations, pilot-scale design, and réévaluation of the technical and economic viability of the concept. Industrial cost-sharing of at least twenty percent (20%) either through direct performance of the work or provision of services are required. Phase HI projects are envisioned to be typically two years in duration and consist of fabrication, assembly, and testing of a pilot-scale system at an industrial site. Industrial cost-sharing of at least thirty percent (30%) is required.DOE anticipates that this solicitation will result in multiple Cooperative Agreement awards, of which some may proceed to later phases. Further, the scope of Phase I projects may include multiple concepts that would likely be narrowed to a single concept in later phases. Information acquired during each phase will form the basis of a decision to, or not to, proceed to subsequent phases. No fee or profit will be paid to the participant Negotiation, award, and administration will be in accordance with DOE Financial Assistance Regulations (10 CFR part 600). The Catalog of Federal Domestic Assistance (CFDA) number for this program is 81.078.Profit-making entities, individuals, educational or nonprofit institutions, and other entities, are eligible to submit applications in response to this solicitation. A-95 clearance is not required. Federal agencies or laboratories owned, operated, or under the cognizance of the federal government are NOT eligible unless they are a subcontractor. Applications anticipating participation in a federal laboratory through subcontract, use agreement, or other arrangement must include satisfactory evidence of specific authorization from the cognizant federal agency. Notice of Possible Availability of Loans for Bid Proposal Preparation by Minority Business Enterprises Seeking DOE Contracts and Assistance section 211(e)(1) of the DOE Act (Public Law 95- 91 as amended by Public Law 95-619) authorizes the Department of Energy (DOE) to provide financial assistance to minority business enterprises to assist them in their efforts to participate in DOE acquisition and assistance programs. Financial assistance is in the form of direct loans to enable the preparation of bids or proposals for DOE contracts and assistance awards,

subcontracts with DOE operating contractors, and contracts with subcontracts of DOE operating contractors. The loans are limited to 75 percent of the costs involved. Availability of these loans is subject to annual appropriation of funds and the remaining availability of funds from such appropriations under CFDA number 81663. DOE does not warrant that such assistance can be made available in sufficient time to prepare an application for this solicitation. DOE does point out that the program includes provisions for a preliminary review in advance of a specific loan request. Information regarding loan availability, eligibility criteria, and how to apply may be obtained from:San Francisco Operations Office,USDOE, 1333 Broadway, Oakland, C A94612 Attn: Minority Loan ProgramOffice, (415) 273-6403.All timely applications that include industrial end-user support and participation will be eligible for award. All timely applications will be evaluated and point-scored in accordance with the following criteria:
Criterion 1: Technical Merit—Factors tc be considered are the technical feasibility of the proposed concept(s); developments required to proceed to a commercial process: timeliness of the project to industrial needs; applicability of the proposed concept(s) to material production industries; and the likelihood of industrial acceptance.
Criterion 2: Economic Merit—Factors to be considered are the potential energy savings, cost savings, and product quality and yield improvements; and the significance of the project (based on the national energy and cost savings potential as a function of proposed project costs).
Criterion 3: Applicants Capability Factors to be considered are the applicant’s experience in electrolytic process development; knowledge of the specific proposed concept, the industrial need, and the applicability of the concept; facilities available for constructing and testing the proposed apparatus; qualifications of the key individuals and percentage of their time devoted to the project; and the applicant’s ability to expedite end-use industrial applications.
Criterion 4: Project Plan Factors to be considered are the clarity, completeness, responsiveness, and adequacy of the statement of work to achieve be stated objectives of this solicitation; schedule (sequence of project tasks, principal milestones, decision points, and sufficiency of time to complete tasks); individual responsibilities, task

assignments, and resource and manpower availability; and project management methods.The first three of the above criteria are weighted equally and are individually three times the weight of the fourth criterion. Applications should be responsive to the criteria and weights listed above.The Source Selection Official (SSO) will make selection for negotiations and award in accordance with the above evaluation criteria and in a manner which will further the DOE’s programmatic goals. In addition, certain policy factors may be considered by the SSO in making the selection. These include: (a) research that is applicable to a variety of industries, (b) DOE’s desire to sign agreements with a number of different organizations, and (c) projects which will result in retrofit applications to take advantage of retaining existing capital investment.In conducting the application evaluations, the government may use assistance and advice from nongovernment personnel. Applicants are therefore requested to state on the application cover sheet if they do not consent to use of non-government personnel. Applicants are further advised that DOE may be unable to give full consideration to an application submitted without such consent Information contained in the applications shall be treated in accordance with the policies and procedures set forth in 10 CFR part 600.18.The proposed cost of the project will not be point scored. Applicants are advised, however, that notwithstanding the lower relative importance of the cost considerations, the evaluated cost may be the basis for selection. In making the selection decision, the apparent advantages of individual technical and business applications will be weighed against the probable cost to the government to determine whether better applications, excluding cost considerations, are worth the probable cost differences.DOE reserves the right to fund, in whole or in part, any, all, or none of the applications submitted in response to the solicitation DOE may require applications to be clarified or supplemented to the extent considered necessary, either through additional written submissions or oral presentations; however, the award may be made solely on the information contained in the application. DOE is under no obligation to pay for any costs associated with preparation or submission of applications if an award



Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Notices22394is not made. If an award is made, such costs may be allowable as provided in applicable cost principles.InstructionsEach application in response to this solicitation should be prepared in one volume. One original and three copies of each application are required. Applications shall exclude material not essential to evaluation of the proposal. The application is to be prepared for the complete project including a detailed statement of work and cost estimate for the first year; more general task descriptions and cost estimates are required, on an annual basis, for subsequent activities. Applications shall be as short as possible consistent with completeness, clearly and concisely written and neat and logically assembled. The importance of supplying full and completely responsive information for each of the evaluation criteria cannot be overemphasized. If the offer is submitted under a joint venture arrangement, this fact must be clearly set forth. The cost principles that shall apply will depend on the type of awardee(s): FAR 31.2 and DEAR 931.2 shall apply to commercial organizations, OMB Circular A-21 shall apply to institutions of higher education, OMB Circular A-87 shall apply to state and local governments; and OMB Circular A-122 shall apply to nonprofit organizations. Reporting under any agreement awarded will be in accordance with DOE Order 1332.2 “Uniform Reporting System for Federal Assistance.” The awardee(s) must have an accounting system capable of accumulating costs by project. All applicants are required to provide in their proposal the nine-digit Taxpayer Identification Number (TIN) assigned by the U.S. Internal Revenue Service. Applications should be submitted to the contact given below.Applications must include a completed Standard Form 424 “Application for Federal Assistance,” 424A “Budget Information,” and 424B “Assurances,” including the Drug-Free Workplace and Lobbying Certifications. These may be obtained from the Contact Person named below. The specific reporting requirements, prepared in accordance with DOE Order 1332.2 “Uniform Reporting System for Federal Assistance,” are also obtainable from the Contact Person.DatesThe application due date is 4 p.m., Mountain Daylight Time, November 1, 1990. Late applications will be handled in accordance with 10 CFR part 600.13.

Prospective applicants intending to submit an application in response to this solicitation should notify the Contact Person below of their intent in writing. Questions regarding this solicitation should also be submitted to the Contact Person in writing by September 20,1990. Questions and answers will be issued in writing by amendment to this solicitation. Copies of all amendments to this solicitation will be sent only to those notifying the Contact Person of their intent to submit an application. Selection is expected to be made in December 1990 and the earliest award(s) is expected to be made in March 1990. Unsuccessful applications will not be returned to the applicants and may be retained by DOE.ContactsThree copies of each application and a signed original should be submitted to the Contact Person:U.S. Department of Energy, Attn: Marshall C. Garr, Contracts Management Division, Idaho Operations Office, 785 DOE Place, Idaho Falls, Idaho 83402.Questions relating to this solicitation for Financial Assistance Applications may be directed to the above Contact Person, telephone: (208) 526-1536.
Issued at Idaho Falls, Idaho, M ay 22,1980. 

J.R. Gonzales,
Director, Contracts Management D ivision.
[FR Doc. 90-12731 Filed 5-31-90; 8:45 am] 
BILLING CODE 6450-01-M

Solicitation for Financial Assistance; 
Research and Development of 
Electrolytic Process for the Production 
of AluminumThe U.S. Department of Energy (DOE), Office of Industrial Programs (OIP), requests financial assistance applications for research and development of improved electrolytic process technologies to be used in producing or refining materials. The statutory authority for this action is the Federal Nonnuclear Energy Research and Development Act of 1974 (Pub. L. 93-577). The objective is the development of advanced, cost effective technologies which will provide improvements to present processes or allow the application of new process technologies to save energy. The particular thrust of this request is for applications focused on the development of improved aluminum reduction cell technologies, excluding inert anode and stable cathode electrode development. These applications must include industrial

involvement and perspective on the R&D team to be eligible for award. This announcement is the solicitation document; no other information is available. DOE has authorized $200,000 for immediate funding of proposals and anticipates available funding of about $3 million over the following three year period.BackgroundThe energy efficiency of the Hall- Heroult electrolytic process currently used in the production of aluminum is <50%. To achieve significant energy savings there is a need for a better understanding of the process, namely, the electrolytes, electrodes, cell lining materials, and the points of energy loss in electrolytic reduction cell operation proposals made in response to this announcement could thus be related to the following topics:1. Development of significant innovative improvements to the existing Hall-Heroult cells.2. Development of replacement electrolytic processes.3. Development of materials that would lead to significant reductions in cost and energy consumption.Examples of specific areas of research interest include, but are not limited to: The improvement of electrolytic cell operation by reducing the effective ohmic losses through electrolytic baths, electrodes, and joints; the control of sidewall heat losses by the development of inert sidewall refractory materials; the reduction of cell overpotentials; and the improvement of current efficiency (by control of metal solubility, or removal of impurities, for example). The combined potential energy savings in the areas of research enumerated here, when applied to cells with carbon anodes and stable cathodes, has been estimated to be 0.1 quad.DOE suggests but does not require a multiphase approach; the research and development projects may be initiated at the bench, laboratory, or pilot-scale levels. Industrial involvement and perspective on the R&D team are required in all phases. Phase I projects are envisioned to be typically one year in duration, and consist of bench-scale validation of a concept(s) or a conceptual design(s). An industrial commitment to cost-share advanced phases and inclusion of a technical and economic assessment (identification of industrial applications, energy and cost savings, barriers, and benefits) are required. Phase II projects are envisioned to be one to two years i.n duration and consist of electrolytic process or material developments,
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laboratory-scale tests and evaluations, pilot-scale design, and réévaluation of the technical and economic viability of the concept. Industrial cost-sharing of at least twenty percent (20%) either through direct performance of the work or provision of services are required. Phase III projects are envisioned to be typically two years in duration and consist of fabrication, assembly, and testing of a pilot-scale system at an industrial site. Industrial cast-sharing of at least thirty percent (30%) is required.DOE anticipates that this solicitation will result in multiple Cooperative Agreement awards, of which some may proceed to later phases. Further, the scope of Phase I projects may include multiple concepts that would likely be narrowed to a single concept in later phases. Information acquired during each phase will form the basis of a decision to, or not to, proceed to subsequent phases. No fee or profit will be paid to the participant. Negotiation, award, and administration will be in accordance with DOE Financial Assistance Regulations (10 CFR part 600). The Catalog of Federal Domestic Assistance (CFDA) number for this program is 81.078.Profit-making entities, individuals, educational or nonprofit institutions, and other entities, are eligible to submit applications in response to this solicitation. A-95 clearance is not required. Federal agencies or laboratories owned, operated, or under the cognizance of the federal government are NOT eligible unless they are a subcontractor. Applications anticipating participation in a federal laboratory through subcontract, use agreement, or other arrangement must include satisfactory evidence of specific authorization from the cognizant federal agency. Notice of Possible Availability of Loans for Bid Proposal Preparation by Minority Business Enterprises seeking DOE Contracts and Assistance section 211(e)(1) of the DOE Act (Pub. L. 95-91 as amended by Pub. L. 95-619) authorizes the Department of Energy (DOE) to provide financial assistance to minority business enterprises to assist them in their efforts to participate in DOE acquisition and assistance programs. Financial assistance is in the form of direct loans to enable the preparation of bids or proposals for DOE contracts and assistance awards, subcontracts with DOE operating contractors, and contracts with subcontracts of DOE operating contractors. The loans are limited to 75 percent of the costs involved Availability of these loans is subject to annual appropriation of funds and the

remaining availability of funds from such appropriations under CFDA number 81.063 DOE does not warrant that such assistance can be made available m sufficient time to prepare an application for this solicitation. DOE does point out that the program includes provisions for a preliminary review in advance of a specific loan request. Information regarding loan availability, eligibility criteria, and how to apply may be obtained from:San Francisco Operations Office,USDOE, 1333 Broadway, Oakland, CA94612, Attn: Minority Loan ProgramOffice, (415) 273-6403.All timely applications that include industrial end-user support and participation will be eligible for award. All timely applications will be evaluated and point-scored in accordance with the following criteria:
Criterion 1: Technical Merit—Factors to be considered are the technical feasibility of the proposed concept(s); developments required to proceed to a commercial process; timeliness of the Project to industrial needs; applicability of the proposed concept(s) to material production industries; and the likelihood of industrial acceptance.
Criterion 2: Economic Merit—Factors to be considered are the potential energy savings, cost savings, and product quality and yield improvements; and the significance of the project (based on the national energy and cost savings potential as a function of proposed project costs).
Criterion 3: Applicants Capability Factors to be considered are the applicant’s experience in electrolytic process development; knowledge of the specific proposed concept, the industrial need, and the applicability of the concept; facilities available for constructing and testing the proposed apparatus; qualifications of the key individuals and percentage of their time devoted to the project; and the applicant’s ability to expedite end-use industrial applications.Criterion 4: Project Plan Factors to be considered are the clarity, completeness, responsiveness, and adequacy of the statement of work to achieve the stated objectives of this solicitation; schedule (sequence of project tasks, principal milestones, decision points, and sufficiency of time to complete tasks); individual responsibilities, task assignments, and resource and manpower availability; and project management methods.The first three of the above criteria are weighted equally and are individually three times the weight of the fourth criterion. Applications should

be responsive to the criteria and weights listed above.The Source Selection Official (SSO) will make selection for negotiations and award in accordance with the above evaluation criteria and in a manner which will further the DOE’S programmatic goals. In addition, certain policy factors may be considered by the SSO in making the selection. These include: (a) research that is applicable to a variety of industries, (b) DOE's desire to sign agreements with a number of different organizations, and (c) projects which will result in retrofit applications to take advantage of retaining existing capital investment.In conducting the application evaluations, the government may use assistance and advice from nongovernment personnel. Applicants are therefore requested to state on the application cover sheet if they do not consent to use of non-government personnel Applicants are further advised that DOE may be unable to  give full consideration to an application submitted without such consent Information contained in the applications shall be treated in accordance with the policies and procedures set forth in 10 CFR 600.18.The proposed cost of the project will not be point scored. Applicants are advised, however, that notwithstanding the lower relative importance of the cost considerations, the evaluated cost may be the basis for selection. In making the selection decision, the apparent advantages of individual technical and business applications will be weighed against the probable cost to the government to determine whether better applications, excluding cost considerations, are worth the*probable cost differences.DOE reserves the right to fund, in whole or in part, any, all, or none of the applications submitted in response to the solicitation. DOE may require applications to be clarified or supplemented to the extent considered necessary, either through additional written submissions or oral presentations; however, the award may be made solely on the information contained in the application. DOE is under no obligation to pay for any costs associated with preparation or submission of applications if an award is not made. If an award is made, such costs may be allowable as provided in applicable cost principles.InstructionsEach application in response to this solicitation should be prepared in one volume. One original and three copies of



22396 Federal Register /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  N oticeseach application are required. Applications shall exclude material not essential to evaluation of the proposal. The application is to be prepared for the complete project including a detailed statement of work and cost estimate for the first year; more general task descriptions and cost estimates are required, on an annual basis, for subsequent activities. Applications shall be as short as possible consistent with completeness, clearly and concisely written and neat and logically assembled. The importance of supplying full and completely responsive information for each of the evaluation criteria cannot be overemphasized. If the offer is submitted under a joint venture arrangement, this fact must be clearly set forth. The cost principles that shall apply will depend on the type of awardee(s): FAR 31.2 and DEAR 931.2 shall apply to commercial organizations, OMB Circular A-21 shall apply to institutions of higher education, OMB Circular A-87 shall apply to state and local governments; and OMB Circular A-122 shall apply to nonprofit organizations. Reporting under any agreement awarded will be in accordance with DOE Order 1332.2 “Uniform Reporting System for Federal Assistance.” The awardee(s) must have an accounting system capable of accumulating costs by project. All applicants are required to provide in their proposal the nine-digit Taxpayer Identification Number (TIN) assigned by the U.S. Internal Revenue Service. Applications should be submitted to the Contact Person given below.Applications must include a completed Standard Form 424 “Application for Federal Assistance,” 424A “Budget Information,” and 424B “Assurances,” including the Drug-Free Workplace and Lobbying Certifications. These may be obtained from the Contact Person named below. The specific reporting requirements, prepared in accordance with DOE Order 1332.2 “Uniform Reporting System for Federal Assistance,” are also obtainable from the Contact Person.DatesThe application due date is 4 p.m., Mountain Daylight Time, November 1, 1990. Late applications will be handled in accordance with 10 CFR 600.13.Prospective applicants intending to submit an application in response to this solicitation should notify the Contact Person below of their intent in writing. Questions regarding this solicitation should also be submitted to the Contact Person in writing by September 20,1990. Questions and answers will be issued in writing by amendment to this

solicitation Copies of all amendments to this solicitation will be sent only to those notifying the Contact Person of their intent to submit an application. Selection is expected to be made in December 1990 and the earliest award(s) is expected to be made in March 1990. Unsuccessful applications will not be returned to the applicants and may be retained by DOE.ContactsThree copies of each application and a signed original should be submitted to the Contact Person:U.S. Department of Energy, Attn: Marshall C. Garr, Contracts Management Division, Idaho Operations Office, 785 DOE Place, Idaho Falls, Idaho 83402.Questions relating to this solicitation for Financial Assistance Applications may be directed to the above Contact Person, telephone: (208) 526-1536.
Issued at Idaho Falls, Idaho M ay 22,1990.

). R. Gonzales,
Director, Contracts Management D ivision.
[FR Doc. 90-12732 Filed 5-31-90; 8:45 am] 
BILLING CODE 645O-01-M

Solicitation for Financial Assistance; 
Research and Development of 
Electrolytic Process for the Production 
of MaterialsThe U.S. Department of Energy (DOE), Office of Industrial Programs (OP), requests financial assistance applications for research and development of improved electrolytic process technologies to be used in producing or refining materials, excluding those related to aluminia reduction. The statutory authority for this action is the Federal Nonnuclear Energy Research and Development Act of 1974 (Pub. L. 93-577). The objective is to receive applications for research directed towards the improvement or replacement of electrolytic processes, subprocesses, or materials which will lead to significant reductions in industrial processing costs and energy requirements. These applications must include industrial participation and perspective on the R&D team to be eligible for award. This announcement is the solicitation document; no other information is available. DOE has authorized $100,000 for immediate funding of proposals and anticipates that additional funding of about $3 million will be made available over the next three year period.

BackgroundMaterials such as copper, zinc, magnesium, chlorine, and other materials are produced or refined by energy-intensive electrolytic processes. Annual energy consumption in these processes is in excess of 0.4 Quad; energy efficiencies of the electrolytic processing steps are typically <50%. Thus, there is a need for improved understanding of the process steps, the electrolytes, the electrodes, cell lining materials, and the specific origins of energy losses in electrolytic processes in order to achieve significant energy and cost savings.Technologies of specific interest are those with a potential to yield significant energy reductions, e.g., new materials for electrolytic cells, improved current efficiency and electrode longevity, and reduced overpotentials, ohmic losses, sidewall heat losses, and losses resulting from production of off- . specification materials, plus the development of new processes for the production or refinement of materials not currently processed electrolytically. The opportunity for energy savings is estimated to be 0.015 Quad. Current projects already being funded by OIP involve the development of inert anode and stable cathode materials for electrolytic reduction cells.DOE suggests but does not require a multiphase approach; the research and development projects may be initiated at the bench, laboratory, or pilot-scale levels. Industrial involvement and perspective on the R&D team are required in all phases. Phase I projects are envisioned to be typically one year in duration, and consist of bench-scale validation of a concept(s) or a conceptual design(s). An industrial commitment to cost-share advanced phases and inclusion of a technical and economic assessment (identification of industrial applications, energy and cost savings, barriers, and benefits) are required. Phase II projects are envisioned to be one to two years in duration and consist of electrolytic process or material developments, laboratory-scale tests and evaluations, pilot-scale design, and réévaluation of the technical and economic viability of the concept. Industrial cost-sharing of at least twenty percent (20%) either through direct performance of the work or provision of services are required. Phase III projects are envisioned to be typically two years in duration and consist of fabrication, assembly, and testing of a pilot-scale system at an industrial site. Industrial cost-sharing of at least thirty percent (30%) is required.
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DOE anticipates that this solicitation will result in multiple Cooperative Agreement awards, of which some may proceed to later phases. Further, the scope of Phase I projects may include multiple concepts that would likely be narrowed to a single concept in later Phases. Information acquired during each phase will form the basis of a decision to, or not to, proceed to subsequent phases. No fee or profit will be paid to the participant. Negotiation, award, and administration will be in accordance with DOE Financial Assistance Regulations (10 CFR part 600). The Catalog of Federal Domestic Assistance (CFDX) number for this program is 81.078.Profit-making entities, individuals, educational or nonprofit institutions, and other entities, are eligible to submit applications in response to this solicitation. A-95 clearance is not required. Federal agencies or laboratories owned, operated, or under the cognizance of the federal government are NOT eligible unless they are a subcontractor. Applications anticipating participation in a federal laboratory through subcontract, use agreement, or other arrangement must include satisfactory evidence of specific authorization from the cognizant federal agency. Notice of Possible Availability of Loans for Bid Proposal Preparation by Minority Business Enterprises Seeking DOE Contracts and Assistance section 211(e)(1) of the DOE Act (Pub. L. 95-91 as amended by Pub. L. 95-619) authorizes the Department of Energy (DOE) to provide financial assistance to minority business enterprises to assist them in their efforts to participate in DOE acquisition and assistance programs. Financial assistance is in the form of direct loans to enable the preparation of bids or proposals for DOE contracts and assistance awards, subcontracts with DOE operating contractors, and contracts with subcontracts of DOE operating contractors. The loans are limited to 75 percent of the costs involved. Availability of these loans is subject to annual appropriation of funds and the remaining availability of funds from such appropriations under CFDA number 81.063. DOE does not warrant that such assistance can be made available in sufficient time to prepare an application for this solicitation. DOE does point out that the program includes provisions for a preliminary review in advance of a specific loan request. Information regarding loan availability, eligibility criteria, and how to apply may be obtained from:

San Francisco Operations Office,USDOE, 1333 Broadway, Oakland, CA94612, Attn: Minority Loan ProgramOffice, (415) 273-6403.All timely applications that include industrial end-user support and participation will be eligible for award. All timely applications will be evaluated and point-scored in accordance with the following criteria:
Criterion 1: Technical Merit—Factors to be considered are the technical feasibility of the proposed concept(s); developments required to proceed to a commercial process: timeliness of the project to industrial needs; applicability of the proposed concept(s) to material production industries; and the likelihood of industrial acceptance.
Criterion 2: Economic Merit—Factors to be considered are the potential energy savings, cost savings, and product quality and yield improvements; and the significance of the project (based on the national energy and cost savings potential as a function of proposed project costs).
Criterion 3: Applicants Capability Factors to be considered are the applicant’s experience in electrolytic process development; knowledge of the specific proposed concept, facilities available for constructing and testing the proposed apparatus; qualifications of the key individuals and percentage of their time devoted to the project; and the applicant’s ability to expedite end-use industrial applications.
Criterion 4: Project Plan Factors to be considered are the clarity, completeness, responsiveness, and adequacy of the statement of work to achieve the stated objectives of this solicitation; schedule (sequence of project tasks, principal milestones, decision points, and sufficiency of time to complete tasks); individual responsibilities, task assignments, and resource and manpower availability; and project management methods.The first three of the above criteria are weighted equally and are individually three times the weight of the fourth criterion. Applications should be responsive to the criteria and weights listed above.The Source Selection Official (SSO) will make selection for negotiations and award in accordance with the above evaluation criteria and in a manner which will further the DOE’s programmatic goals. In addition, certain policy factors may be considered by the SSO in making the selection. These include: (a) Research that is applicable to a variety of industries, (b) DOE’s desire to sign agreements with a number of different organizations, and (c)

projects which will result in retrofit applications to take advantage of retaining existing capital investment.In conducting the application evaluations, the government may use assistance and advice from nongovernment personnel. Applicants are therefore requested to state on the application cover sheet if they do not consent to use of non-government personnel. Applicants are further advised that DOE may be unable to give full consideration to an application submitted without such consent. Information contained in the applications shall be treated in accordance with the policies and procedures set forth in 10 CFR 600.18.The proposed cost of the project will not be point scored. Applicants are advised, how’ever, that notwithstanding the lower relative importance of the cost considerations, the evaluated cost may be the basis for selection. In making the selection decision, the apparent advantages of individual technical and business applications will be weighed against the probable cost to the government to determine whether better applications, excluding cost considerations, are worth the probable cost differences.DOE reserves the right to fund, in whole or in part, any, all, or npne of the applications submitted in response to the solicitation. DOE may require applications to be clarified or supplemented to the extent considered necessary, either through additional written submissions or oral presentations; however, the award may be made solely on the information contained in the application. DOE is under no obligation to pay for any costs associated with preparation or submission of applications if an award is not made. If an award is made, such costs may be allowable as provided in applicable cost principles.InstructionsEach application in response to this solicitation should be prepared in one volume. One original and three copies of each application are required. Applications shall exclude material not essential to evaluation of the proposal. The application is to be prepared for the complete project including a detailed statement of work and cost estimate for the first year; more general task descriptions and cost estimates are required, on an annual basis, for subsequent activities. Applications shall be as short as possible consistent with completeness, clearly and concisely written and neat and logically assembled. The importance of supplying



22338 Federal Register /  Vol. 55, No. 106 /  Friday, June % 1990 /  N oticesfull and completely responsive information for each of the evaluation criteria cannot be overemphasized. If the offer is submitted under a joint venture arrangement, this fact must be clearly set forth. The cost principies that shall apply will depend on the type of awardee(s): FAR 31.2 and DEAR 931.2 shall apply to commercial organizations, OMB Circular A-21 shall apply to institutions of higher education, OMB Circular A-87 shall apply to state and local governments; and OMB Circular A-122 shall apply to nonprofit organizations. Reporting under any agreement awarded will be in accordance with DOE Order 1332.2 “Uniform Reporting System for Federal Assistance.” The awardee(s) must have an accounting system capable of accumulating costs by project. All applicants are required to provide in their proposal the nine-digit Taxpayer Identification Number (TIN) assigned by the U.S. Internal Revenue Service. Applications should be submitted to the Contact Person given below.Applications must include a completed Standard Form 424 “Application for Federal Assistance,” 424A “Budget Information,”  and 424B "Assurances,” including the Drug-Free Workplace and Lobbying Certifications. These may be obtained from the Contact Person named below. The specific reporting requirements, prepared in accordance with DOE Order 1332.2 “Uniform Reporting System for Federal Assistance,” are also obtainable from the Contact Person.DatesThe application due date is 4 p.m., Mountain Daylight Time, November 1, 1990. Late applications will be handled in accordance with 10 CFR 600.13.Prospective applicants intending to submit an application in response to this solicitation should notify the Contact Person below of their intent in writing. Questions regarding this solicitation should also be submitted to the Contact Person in writing by September 20,1990. Questions and answers will be issued in writing by amendment to this solicitation. Copies of amendments to this solicitation will be sent only to those notifying the Contact Person of their intent to submit an application. Selection is expected to be made in December 1990 and the earliest award(s) is expected to be made in March 1990. Unsuccessful applications will not be returned to the applicants and may be retained by DOE.

ContactsThree copies of each application and a signed original should be submitted to the Contact Person:U.S. Department of Energy, Attn: Marshall C. Garr, Contracts Management Division, Idaho Operations Office, 785 DOE Place, Idaho Falls, Idaho 83402.Questions relating to this solicitation for Financial Assistance Applications may be directed to die above Contact Person, telephone: (208) 526-1536.
Issued at Idaho Falls, Idaho M ay 22,1990. 

J. R. Gonzales,
Director, Contracts Management D ivision.
[FR Doc. 90-12733 Filed 5-31-90; 8:45 am] 
BILLING CODE S459-01-M

Acceptance of an Unsolicited Proposal

AGENCY: U .S. Department of Energy (DOE).
ACTION: Justification for acceptance of an unsolicited proposal.
SUMMARY: DOE announces that it plans to award a Cooperative Agreement to ELTECH Research Corporation in the amount of approximately $400,973 to be cost shared. This financial assistance award is authorized by the Federal Nonnuclear Energy Research and Development Act of 1974 (Pub. L. 93-577, as amended). DOE has determined that the unsolicited proposal meets the selection criteria contained in 10 CFR 600.14 (d) and (e). The overall objective of this research is to establish a technical and economic data base on the use of in-situ deposited cerium oxide (CEROX) coating to minimize the wear of substrates used as aluminum reduction cell electrodes.ELTECH is the holder of patent rights on this unique and innovative approach to extend the longevity of previously developed cermet materials for use as inert anodes. This research is justified by the promising results in earlier research supported by DOE, and is one of three approaches being pursued to perfect an inert anode for use in aluminum production in a retrofitted Hall cell. ELTECH has the necessary facilities and most of the necessary equipment, including its proven computerized cell control to perform the work. The project team includes some of the personnel actively involved in previous research. Retention of the key personnel ensures continuity in the research effort.This unique and innovative approach is based on ELTECH’s patent technology

to deposit a protective CEROX coating in-situ. The proposed research is not eligible for financial assistance under a recent, current or planned DOE solicitation; and a competitive solicitation would not be appropriate because of ELTECH's prior knowledge and equipment availability.
Procurement Request Number: 07- 90ID12949.
Project Objective: Under previously funded work, ELTECH developed in-situ deposited CEROX coatings. This effort is to determine the effects of higher than normal current densities and bath ratios, the effects of alumina concentrations lower than saturation, and economics of using CEROX coatings, and the boundaries of commercially-viable operating conditions.

FOR FURTHER INFORMATION CONTACT: Ginger Sandwina, U.S. Department of Energy, Idaho Operations Office, 785 DOE Place, Idaho Falls, Idaho 83402.
Issued in Idaho Falls, Idaho, on May 1, . 

1990.
J. Roger Gonzales,
Director, Contracts Management D ivision, 
Idaho Operations O ffice.

[FR Doc. 90-12730 Filed 5-31-90; 8:45 am]
BILLING CODE 6450-01-M

Federal Energy Regulatory 
Commission

Notice of Hydroelectric Application 
Filed With the Commission

M ay 25,1990.Take notice that the following hydroelectric application has been filed with the Federal Energy Regulatory Commission and is available for public inspection.a. Type o f Filing: Transfer of License.b. Project No.: 619-023.c. Date Filed: March 13,1990.d. Applicants: Pacific Gas and Electric Company (licensee for Project No. 619) and the City of Santa Clara, California.e. Name of Project: Bucks Creek.f. Location: On Grissly Creek, Bucks Creek, and Milk Ranch Creek in Plumas County, California.g. Filed Pursuant to: Federal Power Act 16 U.S.C. 791(a)-825(r).h. Applicants’ Contact:Patrick G. Golden, Pacific Gas &Electric Company, Suite 1000,1726 M St., NW., Washington, DC 20036; Roland D. Pfeifer, Assistant Attorney 1500 Warburton Avenue, Santa Clara, California 95050.i. Commission Contact: Nanzo T.Coley (202) 357-0840.
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j. Comment Date: June 13,1990.k. Proposed Action: The applicants request that the City become a colicensee for Project No. 619. The request is filed as part of a settlement agreement under section 10 of the Electric Consumers Protection Act of 1986, dealing with the City’s competition for license for PG&E’s Mokelumne Project No. 137. The license for Bucks Creek Project No. 619 was issued on December 19,1974 and expires on December 31, 2018.l .  This notice also consists of the following standard paragraphs: B and C.B. Comments, Protests, or Motions to Intervene—Anyone may submit comments, a protest, or a motion to intervene in accordance with the requirements of the Rules of Practice and Procedure, i8 CFR 385.210, .211,.214. In determining the appropriate action to take, the Commission will consider all protests or other comments filed, but only those who file a motion to intervene in accordance with the Commission’s Rules may become a party to the proceeding. Any comments, protests, or motions to intervene must be received on or before the specified comment date for the particular application.C. Filing and Service of Responsive Documents—Any filings must bear in all capital letters the title “COMMENTS,’’ “RECOMMENDATIONS FOR TERMS AND CONDITIONS,” “NOTICE OF INTENT TO FILE COMPETING APPLICATION," “COMPETING APPLICATIONS," “PROTEST" or “MOTION TO INTERVENE,” as applicable, and the project number of the particular application to which the filing is in response. Any of these documents must be filed by providing the original and the number of copies required by the Commission’s regulations to: the Secretary, Federal Energy Regulatory Commission, 825 North Capitol Street, NE., Washington, DC 20426. An additional copy must be sent to: the Director, Division of Project Review, Office of Hydropower Licensing, Federal Energy Regulatory Commission, Room 204-RB, at the above address. A  copy of any notice of intent, competing application, or motion to intervene must also be served upon each representative of the applicant specified in the particular application.
Lois D. Cashell,
Secretary.
[FR Doc. 90-12653 Filed 5-31-90; 8:45 am] 
BILLING CODE 6717-01-M

Office of Assistant Secretary for 
International Affairs and Energy 
Emergencies

Proposed Subsequent ArrangementPursuant to section 131 of the Atomic Energy Act of 1954, as amended (42 U.S.C. 2160), notice is hereby given of a proposed "subsequent arrangement" under the Additional Agreement for Cooperation Between the Government of the United States of America and the European Atomic Energy Community (EURATOM) Concerning Peaceful Uses of Atomic Energy, as amended, and the Agreement for Cooperation Between the Government of the United States of America and the Government of Spain Concerning Civil Uses of Atomic Energy, as amended.This subsequent arrangement would give approval, which must be obtained under the above-mentioned agreements, for the following transfer of special nuclear material of United States origin, or of special nuclear materials produced through the use of materials of United States origin: from Spain to the United Kingdom (British Nuclear Fuels, pic.) for the purpose of reprocessing, 22 irradiated fuel rods containing approximately 29,795 grams of uranium, enriched to approximately 1.30 percent in the isotope uranium-235, and 280 grams of plutonium, from the Jose Cabrera nuclear power station. This subsequent arrangement is designated as RTD/EU(SP)-21. The Department of Energy has received letters of assurance from the Government of Spain that the recovered uranium and plutonium will be stored by British Nuclear Fuels (pic) and will remain subject to United States Government consent for any subsequent transfer or use.In accordance with section 131 of the Atomic Energy Act of 1954, as amended, it has been determined that this subsequent arrangement will not be inimical to the common defense and security.This subsequent arrangement will take effect no sooner than fifteen days after the date of publication of this notice and after fifteen days of continuous session of the Congress, beginning the day after the date of which the reports required by section 131(b)(1) of the Atomic Energy Act of 1954, as amended (42 U .S.C. 2160), are submitted to the Committee on Foreign Affairs of the House of Representatives and the Committee on Foreign Relations of the Senate. The two time periods referred to above shall run concurrently.

Issued in Washington, D C  on M ay 29,1990. 
Richard H . Williamson,
Associate Deputy A ssistant Secretary for 
International A ffairs, United States 
Department o f Energy.
[FR Doc. 90-12728 Filed 5-31-90; 8:45 am] 
BILLING CODE 6450-01-M

Proposed Subsequent ArrangementPursuant to section 131 of the Atomic Energy Act of 1954, as amended (42 U.S.C. 2160), notice is hereby given of a proposed “subsequent arrangement” under the Additional Agreement for Cooperation between the Government of the United States of America and the European Atomic Energy Community (EURATOM) concerning Peaceful Uses of Atomic Energy, as amended, and the Agreement for Cooperation between the Government of the United States of America and the Government of Switzerland concerning Civil Uses of Atomic Energy, as amended.The subsequent arrangement to be carried out under the above-mentioned agreements involves approval of the following retransfer: RTD/SD(EU)-55, for the retransfer from the Federal Republic of Germany to Switzerland of 42.471 kilograms of uranium, enriched to 1.16 percent in the isotope uranium-235 and 391 grams of plutonium, contained in 22 irradiated fuel rods for reinsertion into irradiated fuel assemblies.In accordance with section 131 of the Atomic Energy Act of 1954, as amended, it has been determined that this subsequent arrangement will not be inimical to the common defense and security.This subsequent arrangement will take effect no sooner than fifteen days after the date of publication of this notice.
Issued on Washington, D C  on M ay 29,1990. 

Richard H . Williamson,
Associate Deputy Assistant Secretary for 
International A ffairs.
[FR Doc. 90-12729 Filed 5-31-90; 8:45 am]
BILLING CODE 6450-01-M

Office of Fossil Energy

[FE Docket No. 90-14-NG]

LEDCO Inc.; Order Granting Blanket 
Authorization To  Import and Export 
Natural Gas, Including Liquefied 
Natural Gas

AGENCY: Office of Fossil Energy, Department of Energy.
ACTION: Notice of an Order granting blanket authorization to import and to
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SUMMARY: The Office of Fossil Energy of the Department of Energy gives notice that it has issued an order granting LEDCO Inc. (LEDCO) blanket authorization to import up to 175 Bcf and to export up to 175 Bcf of natural gas, including liquefied natural gas over a two-year period beginning May 23,1990, through May 22,1992.A  copy of this order is available for inspection and copying in the Office of Fuels Programs Docket Room, 3F-056, Forrestal Building, U.S. Department of Energy, 1000 Independence Avenue,SW „ Washington, DC 20585, (202) 586- 9478. The docket room is open between the hours of 8 a.m. and 4:30 p.m.,Monday through Friday, except Federal holidays.

Issued in Washington, D C , M a y  22,1990. 
Clifford P. Tomaszewski,
Acting Deputy A ssistant Secretary fo r Fuels 
Programs, O ffice o f F o ssil Energy.
[FR Doc. 90-12734 Filed 5-31-90; 8:45 am] 
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

(E B -FR L-3783-9)

Environmental Impact Statements; 
Notice of Availability

Responsible Agency: Office of Federal Activities, General Information (202) 382-5076 or (202) 382-5073.Availability of Environmental Impact Statements Filed May 21,1990 Through May 25,1990 Pursuant to 40 CFR 1506.9. EIS No. 900170, Final, EPA, OR, Coquille Ocean Dredged Material Disposal Site (ODMDS) Designation in the Pacific Ocean off the mouth of the Coquille River, OR, Due: July 2,1990, Contact: John Malek (206) 442-1286.EIS No. 900171, Final, FHW, MI, MI-53 Improvements, 27 Mile Road to Bowers Road, Funding, Macomb and Lapeer Counties, MI, Due: July 2,1990, 
Contact: Thomas A . Fort, Jr. (517) 377- 1879.EIS No. 900172, Draft, SFW. NY, Northern Montezuma Wetlands Project, Land Acquisition for Fish and Wildlife Protection and Management, Cayuga, Wayne and Seneca Counties, NY, Due: August 1,1990, Contact: Paul Casey (617) 965-5100.EIS No. 900173, Draft, AFS, ID, Cove Area Timber Sales and Road Construction, Implementation, Nez Perce National Forest, Idaho County, ID, Due: July 16,1990, Contact Mark Peterson (208) 842-2255.

EIS No. 900174, Draft FHW, NC, N C - 226/Spruce Pine Bypass Construction, US-19E Southwest of Spruce Pine to NC 226 Northwest of Minpro, Funding, Section 404 Permit, T V  A  Section 26 A  Permit, North Toe River, Mitchell County, NC, Due: July 27,1990, 
Contact Nicholas Graf (919) 856-4348.EIS No. 900175, Final BLM, CO , Uncompahgre Basin Planning Area, Resource Management Plan, Wilderness Recommendations, Adobe Badlands, Camel Back and Gunnison Gorge Wilderness Study Areas, Delta, Gunnison, Montrose and Mesa Ouray Counties, CO , Due: July 2,1990, 
Contact: Allan Belt (303) 249-7791.EIS No. 900176, Final UAF, NH, Pease Air Force Base (AFB) Closure, 509th Air Refueling Squadron, Deactivation of 13 KC-135A Tanker Aircraft and FB-111 Fighter/Bomber Aircraft, Implementation, NH, Due: July 2,1990, 
Contact Kevin Marek (402) 294-5854.EIS No. 900177, Draft, FHW. CO , 1-25/ 49th Avenue Interchange Closure, 1-25 to 58th Avenue Interchange, Improvement, Construction, Funding, Denver and Adams Counties, C O ,
Due: July 18,1990, Contact: George Osborne (303) 969-6730.EIS No. 900178, Draft, N OA, V A , Chesapeake Bay National Estuarine Research Reserve System and Management Plan, Site Designation and Funding, Goodwin Islands, Catlett Islands, Taskinas Creek and Sweet Hall Marsh, V A , Due July 16,1990, 
Contact Joseph A . Uravitch (202) 673- 5122.EIS No. 900179, Draft, FRC, O H , Summit Pumped Storage Hydroelectric Project, Construction, Operation and Maintenance, License, Summit County, OH, Due: July 16,1990, 
Contact: Lee Emery (202) 357-0779.Amended NoticesEIS No. 900158, Final, BLM, MT, ID, Centennial Mountains Wilderness Study Recommendations, Targhee and Beaverhead National Forests, Clark and Fremont Cos., Idaho and Beaverhead Co., Montana., Due: June25,1990, Contact: Darrell McDaniel (406) 494-5059. Published FR 05-25- 90—Incorrect due date.
Dated: M ay 29,1990.

W illiam  D . Dickerson,
O ffice o f Federal A ctivities.
FR Doc. 90-12750 Filed 5-31-90; 8:45 am]
BILUNG CODE 65S0-50-M

[ER-FRL-3784-1 ]

Environmental Impact Statements and 
Regulations; Availability of EPA 
CommentsAvailability of EPA comments prepared May 14,1990 through May 16, 1990 pursuant to the Environmental Review Process (ERP), under section 309 of the Clean Air Act and section 102(2)(c) of the National Environmental Policy Act as amended. Requests for copies of EPA comments can be directed to the Office of Federal Activities at (202) 382-5076.An explanation of the ratings assigned to draft environmental impact statements (EISs) was published in FR dated April 13,1990 (55 FR 13949).Draft EISsERP No. DS-AFS-L61149-WA, Rating EC2, Early Winters Alpines Sport Site Development, Sandy Butte Ski Resort, Additional Information Concerning Alternatives and Air Quality Impacts on the Pasayten Wilderness, Okanogan National Forest, Mazama and Okanogan Counties, W A.SummaryEPA has environmental concerns with the proposed action based on air quality issues. Without successful implementation of potentially controversial mitigation measures, Class I and Class II Prevention of Significant Deterioration (PSD) increments could be exceeded as a result of the proposed action. Based on the information presented in the draft EIS, there is insufficient technical basis for advancing defendable conclusions on air quality. The air quality modeling effort could be over predicting or unpredicting the air quality effects.ERP No. D-MMS-L02017-AK, Rating E02,1991 Beaufort Sea Outer Continental Shelf (OCS) Oil and Gas Sale 124, Lease Offering, AK.SummaryEPA’s environmental ob jections to the proposed action were based on the uncertainty about whether stipulations will be included m the sale, the long term disturbance effects on the endangered Bowhead whales, i f l  easing is allowed in the deferal areas, and the significant adverse water quality effects and the associated impacts to fish and fish habitat from existing and proposed causeways.
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Dated: M ay 29,1990.

William D. Dickerson,
Deputy Director, O ffice o f Federal A ctivities. 
[FR Doc. 90-12751 Filed 5-31-00; 8:45 am] 
BILLING CODE 6560-50-M

[FRL 3784-4]

SES Performance Review Board; 
Membership

AGENCY: Environmental ProtectionAgency.
a c t i o n : Notice
s u m m a r y : Notice is hereby given of the membership of the EPA Performance Review Board.
DATE: June 1,1990.
FOR FURTHER INFORMATION CONTACT: Doris McCurdy, Executive Resources and Special Programs Division, Office of Human Resources Management, Office of Administration and Resources Management, Environmental Protection Agency, 401M Street SW., Washington, DC 20460 (202) 382-3328. 
s u p p l e m e n t a r y  in f o r m a t io n : Section 4314(c) (1) through (5) of title 5, U .S.C., requires each agency to establish in accordance with regulations prescribed by the Office of Personnel Management, one or more SES performance review boards. This board shall review and evaluate the initial appraisal of a senior executive’s performance by the supervisor, along with any recommendations to the appointing authority relative to the performance of the senior executive.Members of the EPA Performance Review Board are:Susan C. Gordon (Chair), Assistant Regional Administrator for Policy and Management, Region VII Irwin L. Dickstein, Director, Air and Toxics Division, Region VIII Cynthia C. Dougherty, Director, Permits Division, Office of Water Gerald A. Emison, Director, Office of Air Quality Planning and Standards,Office of Air and Radiation Timothy Fields, Jr., Director, Emergency Response Division, Office of Solid Waste and Emergency Response Judith I. Gleason, Associate Administrator for Regional Operations and State/Local Relations, Office of the Administrator Mark A . Greenwood, Associate General Counsel (Pesticides and Toxic Substances), Office of General CounselAlan D. Hecht, Deputy Assistant Administrator for International Activities, Office of International Activities

Thomas E. Kelly, Director, Office of Regulatory Management and Evaluation, Office of Policy Planning and EvaluationEdward E. Reich, Deputy Assistant Administrator for Enforcement and Compliance Monitoring (Civil), Office of Enforcement and Compliance MonitoringRosemarie C . Russo, Director, Environmental Research Laboratory- Athens, Office of Research and DevelopmentDavid P. Ryan, Director, Office of the Comptroller, Office of Administration and Resources Management William H. Sanders, Director, Environmental Services Division, Region VRichard E. Sanderson, Director, Office of Federal Activities, Office of Enforcement and Compliance MonitoringNathaniel Scurry (Ex-Officio), Director, Office of Civil Rights, Office of the AdministratorHarry Seraydarian, Director, Water Management Division, Region IX John H. Skinner, Deputy Assistant Administrator of Research and Development, Office of Research and DevelopmentEdwin F. Tinsworth, Director, Special Review and Reregistration Division, Office of Pesticides and Toxic SubstanceAnna Hopkins Virbick, Deputy Inspector General, Office of the Inspector GeneralKenneth F. Dawsey (Executive Secretary), Director, Office of Human Resources Management, Office of Administration and Resources Management.Members of the Inspector General Subcommittee to the EPA Performance Review Board are:Craig L. Beauchamp, Assistant Inspector General for Investigations,Department of Agriculture Bill D. Colvin, Inspector General, National Aeronautics and Space AdministrationMitchell L. Laine, Assistant Inspector General for Audit, Department of Education.
Dated: M ay 25,1990.

Charles L. Grizzle,
Assistant Adm inistrator fo r Adm inistration 
and Resources Management.
[FR Doc. 90-12716 Filed 5-31-90; 8:45 am]
BILUNG CODE 6560-50-M

FEDERAL RESERVE SYSTEM

Federal Open Market Committee; 
Domestic Policy Directive of March 27, 
1990In accordance with § 217.5 of its rules regarding availability of information, there is set forth below the domestic policy directive issued by the Federal Open Market Committee at its meeting held on March 27,1990.1 The directive was issued to the Federal Reserve Bank of New York as follows:

The information reviewed at this meeting 
suggests some pickup in the expansion of 
economic activity from the sluggish rate in 
the fourth quarter. Total nonfarm payroll 
employment increased sharply in January 
and February after growing at a reduced pace 
on average in previous months; a surge in the 
service-producing sector and a weather- 
related rebound in construction were only 
partly offset by a net decline in 
manufacturing. The civilian unemployment 
rate remained at 5.3 percent. In February, 
production in the manufacturing sector 
retraced its large January decline, reflecting a 
swing in the production of motor vehicles. 
Consumer spending has been affected in 
recent months by fluctuations in expenditures 
for motor vehicles and energy-related items 
but on balance has expanded at a relatively 
slow pace; outlays for goods have been weak 
while expenditures for services have 
remained strong. Unusually mild weather 
contributed to a higher level of housing starts 
in January and February. Business capital 
spending, adjusted for inflation, appears to 
have turned up after a decline in the fourth 
quarter, reflecting a pickup in expenditures 
on motor vehicles and aircraft. The nominal 
U .S . merchandise trade deficit widened in 
January from its low December rate but 
remained at roughly its fourth-quarter 
average. Consumer prices rose more rapidly 
over January and February, only partly as a 
result of increases in prices of food and 
energy.

M ost short- and intermediate-term interest 
rates have risen a little since the Committee 
meeting on February 8-7; rates in long-term 
debt markets show mixed changes over the 
period. In foreign exchange markets, the 
trade-weighted value of the dollar in terms of 
the other G -1 0  currencies rose over the 
intermeeting period; much of the appreciation 
of the dollar was against the yen.

Growth o f M 2 and M3 picked up 
considerably in February, reflecting strength 
in transaction and other liquid accounts; 
partial data for March suggested some 
slowing from the February pace.

The Federal Open Market Committee seeks 
monetary and financial conditions that will 
foster price stability, promote growth in 
output on a sustainable basis, and contribute 
to an improved pattern of international

1 Copies of the Record of policy actions of the 
Committee for the meeting of March 27,1990, are 
available upon request to The Board of Governors 
of the Federal Reserve System, Washington, DC  
20551.



22402 Federal Register /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  N otices

transactions. In furtherance of these 
objectives, the Committee at its meeting in 
February established ranges for growth of M 2 
and M3 of 3 to 7 percent and 2 V2 to 6 Vfe 
percent respectively, measured from the 
fourth quarter of 1989 to the fourth quarter of 
1990. The monitoring range for growth of total 
domestic nonfinancial debt was set at 5 to 9 
percent for the year. The behavior of the 
monetary aggregates will continue to be 
evaluated in the light of progress toward 
price level stability, movements in their 
velocities, and developments in the economy 
and financial markets.

In the implementation of policy for the 
immediate future, the Committee seeks to 
maintain the existing degree of pressure on 
reserve positions. Taking account of progress 
toward price stability, the strength of the 
business expansion, the behavior of the 
monetary aggregates, and developments in 
foreign exchange and domestic financial 
markets, slightly greater reserve restraint or 
slightly lesser reserve restraint would be 
acceptable in the intermeeting period. The 
contemplated reserve conditions are 
expected to be consistent with growth of M 2 
and M3 over the period from March through 
June at annual rates of about 6 and 4 percent 
respectively. The Chairman may call for 
Committee consultation if it appears to the 
Manager for Domestic Operations that 
reserve conditions during the period before 
the next meeting are likely to be associated 
with a federal funds rate persistently outside 
a range of 8 to 10 percent.

By order of the Federal Open Market 
Committee, M ay 24,1990.
Normand Bernard,
A ssistant Secretary Federal Open M arket 
Committee.
[FR Doc. 90-12657 Filed 5-31-90; 8:45 am] 
BILLING CODE 6210-01-M

Bankers Trust New York Corp.; 
Application To  Engage de Novo in 
Permissible Nonbanking ActivitiesThe company listed in this notice has filed an application under § 225.23(a)(1) of the Board’s Regulation Y (12 CFR 225.23(a)(1)) for the Board’s approval under section 4(c)(8) of the Bank Holding Company Act (12 U.S.C. 1843(c)(8)) and § 225.21(a) of Regulation Y (12 CFR 225.21(a)) to commence or to engage de novo, either directly or through a subsidiary, in a nonbanking activity that is listed in § 225.25 of Regulation Y as closely related to banking and permissible for bank holding companies. Unless otherwise noted, such activities will be conducted throughout the United States.The application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it will also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing on the

question whether consummation of the proposal can “reasonably be expected to produce benefits to the public, such as greater convenience, increased competition, or gains in efficiency, that outweigh possible adverse effects, such as undue concentration of resources, decreased or unfair competition, conflicts of interests, or unsound banking practices.” Any request for a hearing on this question must be accompanied by a statement of the reasons a written presentation would not suffice in lieu of a hearing, identifying specifically any questions of fact that are in dispute, summarizing the evidence that would be presented at a hearing, and indicating how the party commenting would be aggrieved by approval of the proposal.Comments regarding the application must be received at the Reserve Bank indicated or the offices of the Board of Governors not later than June 20,1990.A . Federal Reserve Bank of New York (William L. Rutledge, Vice President) 33 Liberty Street, New York, New York 10045:1. Bankers Trust New York 
Corporation, New York, New York; to engage de novo through its subsidiary, Bankers Trust Company New Jersey Limited, Jersey City, New Jersey, in trust company functions pursuant to § 225.25(b)(3) of the Board’s Regulation Y.

Board of Governors of the Federal Reserve 
System, M ay 25,1990.
Jennifer J. Johnson,
Associate Secretary o f the Board.
[FR Doc. 90-12686 Filed 5-31-90; 8:45 am] 
BILLING CODE 8210-01-M

Oswego Community Bank Employee 
Stock Ownership Plan, et al.; Change 
in Bank Control Notices, Acquisitions 
of Shares of Banks or Bank Holding 
CompaniesThe notificants listed below have applied under the Change in Bank Control Act (12 U.S.C. 1817(j)) and § 225.41 of the Board’s Regulation Y (12 CFR 225.41) to acquire a bank or bank holding company. The factors that are considered in acting on the notices are set forth in paragraph 7 of the Act (12 U.S.C. 1817(j)(7)).The notices are available for immediate inspection at the Federal Reserve Bank indicated. Once the notices have been accepted for processing, they will also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing to the Reserve Bank indicated for that notice or to the offices of the Board of

Governors. Comments must be received not later than June 15,1990.A . Federal Reserve Bank of Chicago (David S. Epstein, Vice President) 230 South LaSalle Street, Chicago, Illinois 60690:1. Oswego Community Bank 
Employee Stock Ownership Plan, Oswego, Illinois; to retain 0.9 percent and acquire an additional 6.82 percent of the voting shares of Oswego Bancshares, Inc., Oswego, Illinois, and thereby indirectly acquire Oswego Community Bank, Oswego, Illinois.B. Federal Reserve Bank of Dallas (W. Arthur Tribble, Vice President) 400 South Akard Street, Dallas, Texas 75222:1. Frank Caraway, San Angelo, Texas; to acquire 3.96 percent of the voting shares of West Side Bancshares, Inc., San Angelo, Texas, and thereby indirectly acquire Bank of the West, San Angelo, Texas.

Board of Governors of the Federal Reserve 
System, M ay 25,1990.
Jennifer J. Johnson,
Associate Secretary o f the Board.
[FR Doc. 90-12688 Filed 5-31-90; 8:45 am] 
BILLING CODE 6210-01-M

First Camden Bancshares, Inc., et at., 
Formations of, Acquisitions by, and 
Mergers of Bank Holding CompaniesThe companies listed in this notice have applied for the Board’s approval under section 3 of the Bank Holding Company Act (12 U.S.C. 1842) and § 225.14 of the Board’s Regulation Y  (12 CFR 225.14) to become a bank holding company or to acquire a bank or bank holding company. The factors that are considered in acting on the applications are set forth in section 3(c) of the Act (12 U.S.C. 1842(c)).Each application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it will also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing to the Reserve Bank or to the offices of the Board of Governors. Any comment on an application that requests a hearing must incude a statement of why a written presentation would not suffice in lieu of a hearing, indentifying specifically any questions of fact that are in dispute and summarizing the evidence that would be presented at a hearing.Unless otherwise noted, comments regarding each of these applications must be received not later than June 20. 1990.



Federal Register /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  N otices 22403A. Federal Reserve Bank of Atlanta (Robert E. Heck, Vice President) 104 Marietta Street NW., Atlanta, Georgia 30303:1. First Camden Bancshares, Inc., Camden, Alabama; to become a bank holding company by acquiring 100 percent of the voting shares of The Camden National Bank, Camden, Alabama.B. Federal Reserve Bank of Chicago (David S. Epstein, Vice President) 230 South LaSalle Street, Chicago, Illinois 60690:1. Alpha Banco, Inc., Alpha, Illinois; to acquire 100 percent of the voting shares of The Bank of Alexis, Alexis, Illinois.C. Federal Reserve Bank of Minneapolis (James M. Lyon, Vice President) 250 Marquette Avenue, Minneapolis, Minnesota 55480:1. Conrad Company, Minneapolis, Minnesota; to acquire at least 80 percent of the voting shares of First National Bank of Cut Bank, Cut Bank, Montana, a 
de novo bank.D. Federal Reserve Bank of Dallas (W. Arthur Tribble, Vice President) 400 South Akard Street, Dallas, Texas 75222:1. Western American Bank 
Corporation, Beford, Texas; to become a bank holding company by acquiring 100 percent of the voting shares of Western American Bank Corporation of Delaware, Wilmington, Delaware, and thereby indirectly acquire Western American National Bank, Bedford,Texas.2. Western American Bank 
Corporation o f Delaware, Wilmington, Delaware; to become a bank holding company by acquiring 100 percent of the voting shares of Western American National Bank, Bedford, Texas.

Board of Governors of the Federal Reserve 
System.

Dated: M ay 25,1990.

Jennifer J. Johnson,
Associate Secretary o f the Boqrd.

[FR Doc. 90-12687 Filed 5-31-90; 8:45 am] 
BILLING CODE 6210-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Resources and Services 
Administration

Acquired Immune Deficiency 
Syndrome Service Demonstration 
Program Grants

a g e n c y : Health Resources and Services Administration, PHS, DHHS. 
a c t io n : Notice of availability of funds.

SUMMARY: The Bureau of Maternal and Child Health and Resources Development (BMCHRD), Health Resources and Services Administration (HRSA), announces that Fiscal Year (FY) 1990 funds are available for AIDS Service Demonstration Program grants to support the development of one or more components of a cost effective, ambulatory and community-based continuum of health care and social services for persons with Acquired Immune Deficiency Syndrome (AIDS) and other Human Immunodeficiency Virus (HIV) related conditions.Applicants from the Metropolitan Statistical Areas (MSAs) with a cumulative total of 700 or more AIDS cases as reported by the Centers for Disease Control through December 1989, are eligible to compete for new and renewal grants (see Appendix A).Funds were appropriated by Public Law 101-166 for this purpose under the authority of section 301 of the Public Health Service (PHS) Act (42 U.S.C.241).
DATES: To receive consideration, grant applications must be received by the Grants Management Officer by July 31, 1990. Applications shall be considered as meeting the deadline if they are either (1) Received on or before the deadline date; or (2) postmarked on or before the deadline date and received in time for submission to the review committee. A  legibly dated receipt from a commercial carrier or U.S. Postal Service will be accepted in lieu of a postmark. Private metered postmarks shall not be accepted as proof of timely mailing. Applications which do not meet the deadline will be considered late applications and will be returned to the applicant.
FOR FURTHER INFORMATION CONTACT: Requests for technical or programmatic information should be directed to Ms. June Homer, Acting Director, Division of HIV Services, BMCHRD, Parklawn Building, room 9A-05, 5600 Fishers Lane, Rockville, Maryland 20857 (301 443- 9086). Grant applications (Form PHS 5161-1 with revised face sheet HHS Form 424 approved under OMB Number 0348-0006), accompanying guidance materials, and additional information regarding business administration or fiscal issues related to the awarding of grants under this notice may be requested from Ms. Glenna Wilcom, Grants Management Specialist, BMCHRD, 12300 Twinbrook Parkway, suite 100A, Rockville, Maryland 20852 (301 443-1440). The original and two copies of the application must be submitted to Ms. Wilcom.

SUPPLEMENTARY INFORMATION:Program PurposeThe primary purpose of the AIDS Service Demonstration Grant Program is to support the delivery of innovative or promising community-based models of care that are replicable and will augment the comprehensive continuum of services for all HIV positive (HIV+ ) individuals.The five priority service components listed below will be eligible for funding under the HRSA AIDS Service Demonstration Program grants. Applicant will have the choice of proposing to provide one or more of the five service components. The combinations of these priority services within the context of a comprehensive continuum of care for HIV +  persons offer numerous possibilities for grantees to meet the intent of this program. Development of new service components within the five priority service areas should focus on services that do not currently exist. Where applicants propose to expand current services within the five priority areas, the emphasis should be on documenting where current services are inadequate. The five priority service components are:1. Case management services;2. Inter-disciplinary primary health care services, that is: medical, nursing, dental, and mental health services, which may include early intervention activities such as health maintenance and prevention;3. Specialized services for ethnic and racial minorities;4. Volunteer services; and5. Administrative activities that emphasize coordination and development of linkages of services at both the program and systems levels.Because of the demonstration nature of the program, the applicants must also describe a strategy for decreasing their reliance on Federal support and increasing the proportion of State and local funds over the course of the project period to maintain program operations.Availability of FundsUp to $6 million is available in FY 1990 for new and competitive renewal projects.The budget and project periods for approved and funded new and renewal grants will begin September 30,1990.The budget and project period for all applicants will be for 2-3 years, i.e., funds awarded in FY 1990 may be expended over the 2-3 year project period. This requires all applicants to submit a budget for each of 2 to 3 years



22404 Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  N oticesas well as a summary budget for the entire period. Not more than one grant award will be made in any one M SA. Consideration may be given for transitional funding for projects that are shifting from Federal to State and/or local support.Eligible ApplicantsPublic and private entities, non-profit and for-profit, located in and providing services to the residents of the MSAs listed in Appendix A  are eligible to apply. Eligible entities may include, but are not limited to State or local health departments; public or private hospitals; and consortia of health care and community organizations which can develop a comprehensive ambulatory community and home-based AIDS support system offering appropriate and compassionate care at reduced costs.Documentation of Collaboration/ Coordination with Other AIDS ProgramsDocumentation of linkages with other U.S. Public Health Service-funded programs and specialized state and local-funded HIV services in the community must be provided.Review CriteriaApplications for the F Y 1990 grants will be reviewed and rated by an objective review committee based on a demonstration by the applicant of how the funds will contribute to the development or support of a community- based system of care:Criteria for the technical review of applications will include the following:1. Adequate documentation of the specific HIV service needs in the applicant’s community;2. Demonstration of how the proposed project components:(a) Meet identified needs of persons affected by the HIV;(b) Are consistent with the priority needs of the applicant’s community; and(c) Will be integrated into the community’s system of care;3. Evidence of comprehensive planning, development and implementation plans for one or more of the proposed 5 priority project components. Detailed description of program design and demonstration that the specific implementation procedures proposed will meet the needs of persons affected by the HIV within the applicant’s community;4. Evidence of coordination with other appropriate Federal programs, relevant State and local governmental agencies, and local private sector service agencies;

5. Documentation that: (1) Alternative funding sources for the proposed services/activities do not exist; and (2) applicant has a strategy to decrease reliance on Federal support and progressively increase reliance on State and local government support, as well as other sources of private support;6. Evidence that the proposed project is ethnically, racially, and culturally relevant;7. Evidence that the organizational mission and experience is relevant to the proposed project;8. The evaluation/management plan is clear, feasible and appropriate;9. The proposed budget is consistent with the level of effort in the narrative description of the program; and10. For competing renewal applications, adequate documentation of progress related to meeting objectives of the current project.Allowable CostsThe basis for determining the allowability and allocability of costs charged to PHS grants is set forth in 45 CFR part 74, subpart Q and 45 CFR part 92 for State and local governments. These regulations implement the five separate sets of cost principles prescribed for grant recipients, which are: OMB circular A-87 for State and local governments; OMB circular A-21 for institutions of higher education; 45 CFR part 74, appendix E for hospitals; OMB circular A-122 for nonprofit organizations; and 48 CFR chapter 1, subpart 31.2 for for-profit (commercial) organizations. All sources of funding to support the organizations that will work with the grantee must be accurately reflected in the applicant’s budget.
Reporting and Other RequirementsA  successful applicant under this notice will submit reports in accordance with the provisions of the general regulations which apply under 45 CFR part 74, subpart J, Monitoring and Reporting of Program Performance with the exception of State and local governments to which 45 CFR part 92, subpart C reporting requirements will apply.Additionally, all applicants will be expected to develop an implementation/ management plan that will also serve as an evaluation tool. This will define the goals and objectives of the project and form the basis for progress reporting to HRSA. Periodically, various aspects of projects will be evaluated as part of HRSA evaluation studies.
Executive Order 12372The AIDS Service Demonstration Program has been determined to be a

program which is subject to the provisions of Executive Order 12372 concerning intergovernmental review of Federal programs, as implemented by 45 CFR part 100. Executive Order 12372 allows States the option of setting up a system for reviewing applications from within their States for assistance under certain Federal programs. The application package under this notice will contain a listing of States which have chosen to set up such a review and will provide a point of contact in the States for the review. Applicants should promptly contact their State single point of contact (SPOC) and follow their instructions prior to the submission of an application. The SPOC has 60 days after the application deadline date to submit its review comments.The OMB Catalog of Federal Domestic Assistance number for the AIDS Service Demonstration Program is 13.133.
Dated: April 13,1990.

Robert Hannon,
Administrator.

APPENDIX A — Me t r o p o l it a n  S t a t is t ic a l  A r e a s  W ith 7 0 0 +  C u m u l a t iv e
CASES of AIDS*

1.

2.
3.
4.
5.
6.

7.8. 
9.10.

11.12.
13.
14.
15.

16.17.
18.
19.
20. 

21 . 
22.
23.
24.
25.
26.
27.
28. 
29.

Metropolitan statistical areas

Cumula
tive

number 
of cases 
through
Decem

ber
1989

New York, N Y .............................
Los Angeles, C A ........................
San Francisco, C A ....................
Houston, T X ............. ..................
Newark, N J ............................... .
Washington, D C .........................
Miami, F L ............ ...."....................
Chicago, IL ......... ........................
Philadelphia, P A ..«.....................
Atlanta, G A ..........7......................
Boston, M A .................................
Dallas. T X ....................................
San Juan, P R .......... .................. ,
San Diego, C A ............................
Ft. Lauderdale, F L .....................
Oakland, C A ................................
Jersey City, N J ...........................
Nassau-Suffolk, N Y ...................
Baltimore, M D .............................
Seattle, W A .................................
Tampa, F L ...................................
West Palm Beach, F L ..............
New Orleans, L A .................... .
Denver, C O .................................
Detroit, Ml....................................
Bergen-Passaic, N J ...................
Anaheim, C A ...............................
Riverside-San Bernardino, CA 
Phoenix, A Z .................................

22,665
8,265
7,386
3,432
3,354
3,303
2,995
2,916
2,455
2,316
1,983
1,980
1,978
1,635
1,614
1,393
1,377
1,277
1,220
1,149
1,144
1,069
1,032
1,005
1,002

985
930
743
719

‘ Centers for Disease Control, HIV/AIDS Surveil
lance, Year End Edition, 1989.

[FR Doc. 90-12690 Filed 5-31-90; 8:15 am] 
BILLING CODE 4160-15-M
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Community Planning and 
Development

[Docket No. N-90-1917; FR-2606-N-74]

Federal Property Suitable as Facilities 
to Assist the Homeless

a g e n c y : Office of the Assistant Secretary for Community Planning and Development, HUD. 
a c t i o n : Notice.
s u m m a r y : This Notice identifies unutilized and underutilized Federal property determined by HUD to be suitable for possible use for facilities to assist the homeless.
EFFECTIVE DATE: June 1, 1990. 
a d d r e s s e s : For further information, contact James Forsberg, room 7262, Department of Housing and Urban Development, 451 Seventh Street SW., Washington, DC 20410; telephone (202) 755-6300; TDD number for the hearing- and speech-impaired (202) 755-6300. (These telephone numbers are not toll- free.)
SUPPLEMENTARY INFORMATION: In accordance with the December 12,1988 Court Order in National Coalition for 
the Homeless v. Veterans 
Administration, No. 88-2503-OG (D.D.C.), HUD'is publishing this Notice to identify Federal buildings and real property that HUD has determined are suitable for use for facilities to assist the homeless. The properties were identified from information provided to HUD by Federal landholding agencies regarding unutilized and underutilized buildings and real property controlled by such agencies or by G SA  regarding its inventory of excess or surplus Federal property.The Order requires HUD to take certain steps to implement section £ 0 1  of the Stewart B. McKinney Homeless Assistance Act (42 U.S.C. 11411), which sets out a process by which unutilized or underutilized Federal properties may be made available to the homeless. Under section 501(a), HUD is to collect information from Federal landholding agencies about such properties and then to determine, under criteria developed in consultation with the Department of Health and Human Services (HHS) and the Administrator of General Services (GSA), which of those properties are suitable for facilities to assist the homeless. The Order requires HUD to publish, on a weekly basis, a Notice in the Federal Register identifying the properties determined as suitable.

The properties identified in this Notice may ultimately be available for use by the homeless, but they are first subject to review by the landholding agencies pursuant to the court’s Memorandum of December 14,1988 and section 501(b) of the McKinney Act. Section 501(b) requires HUD to notify each Federal agency about any property of such agency that has been identified as suitable. Within 30 days from receipt of such notice from HUD, the agency must transmit to HUD: (1) Its intention to declare the property excess to the agency’s need or to make the property available on an interim basis for use as facilities to assist the homeless; or (2) a statement of the reasons that the property cannot be declared excess or made available on an interim basis for use as facilities to assist the homeless.First, if the landholding agency decides that the property cannot be declared excess or made available to the homeless for use on an interim basis the property will no longer be available.Second, if the landholding agency declares the property excess to the agency’s need, that property may, if subsequently accepted as excess by GSA, be made available for use by the homeless in accordance with applicable law and the December 12,1988 Order and December 14,1988 Memorandum, subject to screening for other Federal use.Homeless assistance providers interested in any property identified as suitable in this Notice should send a written expression of interest to HHS, addressed to Judy Breitman, Division of Health Facilities Planning, U.S. Public Health Service, HHS, room 17A-10, 5600 Fishers Lane, Rockville, MD 20857; (301) 443-2265. (This is not a toll-free number.) HHS will mail to the interested provider an application packet, which will include instructions for completing the application. In order to maximize the opportunity to utilize a suitable property, providers should submit such written expressions of interest within 30 days from the date of this Notice. For complete details concerning the timing and processing of applications, the reader is encouraged to refer to HUD’s Federal Register Notice on June 23,1989 (54 FR 26421), as corrected on July 3,1989 (54 FR 27975).For more information regarding particular properties identified in this Notice [i.e, acreage, floor plan, existing sanitary facilities, exact street address), providers should contact the appropriate landholding agencies at the following addresses: U.S. A ir Force: H.L. Lovejoy, Bolling AFB, HQ-USAF/LEER, Washington, DC 20332-5000; (202) 767- 4191; GSA: James Folliard, Federal

Property Resources Services, GSA, 18th and F Streets NW.. Washington. DC 20405; (202) 535-7067. (These are not toll-free numbers.)
Dated: M ay 25.1990.

Paul Roitman Bardack.
Deputy A ssistant Secretary for Program 
Policy Development and Evaluation

Suitable Land (by State)

Michigan
Calumet Air Force Station 
Section 1, T57N, R31W 
Houghton Township 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010862 
Status: Excess
Comment: 34 acres; potential utilities. 
Calumet Air Force Station 
Section 31. T58N. R30W 
Houghton Township 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010863 
Status: Excess
Comment: 3.78 acres: potential utilities. 
Washington 
Tract W2004, Portion of 
Priest Rapids Dam  
(See County), W A , Co: Yakima 
Location: 1 mile to State Highway 243, 9-10 

miles south of Mattawa.
Landholding Agency: G S A  
Property Number: 549010060 
Status: Excess
Comment: 504 acres; restricted access. 
Suitable Buildings (by State)

Michigan 
Bldg. 20
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010775 
Status: Excess
Comment: 13404 sq. ft.; 1 floor; concrete 

block; potential utilities; possible asbestos; 
most recent use— warehouse supply 
facility.

Bldg. 21
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010776 
Status: Excess
Comment: 2146 sq. ft.; 1 floor; concrete block: 

potential utilities; possible asbestos; most 
recent use— storage.

Bldg. 22
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010777 
Status: Excess
Comment: 1546 sq. ft.; 1 floor; concrete block; 

potential utilities; possible asbestos; most 
recent use— administrative facility.

Bldg. 28
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw
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Landholding Agency: A ir Force 
Property Number 189010778 
Status: Excess
Comment: 1000 sq. ft.; 1 floor possible 

asbestos: potential utilities; most recent 
use— maintenance facility.

Bldg. 30
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010779 
Status: Excess
Comment: 2593 sq. ft.; 1 floor concrete block; 

possible asbestos; potential utilities; most 
recent use— communications transmitter 
building.

Bldg. 40
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number 189010780 
Status: Excess
Comment: 2069 sq. ft.; 2 floors; concrete 

block; possible asbestos; potential utilities; 
most recent use— administrative facility. 

Bldg. 41
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010781 
Status: Excess
Comment: 2069 sq. ft.; 1 floor; concrete block; 

potential utilities; possible asbestos; most 
recent use—dormitory.

Bldg. 42
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010782 
Status: Excess
Comment: 4017 sq. ft ; 1 floor; concrete block; 

potential utilities; possible asbestos; most 
recent use— dining hall.

Bldg. 43
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010783 
Status: Excess
Comment: 3674 sq. ft.; 2 story; concrete block; 

potential utilities; possible asbestos; most 
recent use— dormitory.

Bldg. 44
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010784 
Status: Excess
Comment: 7218 sq. ft.; 2 story; concrete block; 

possible asbestos; potential utilities; most 
recent use— dormitory.

Bldg. 45
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010785 
Status: Excess
Comment: 6070 sq. ft.; 2 story; concrete block; 

potential utilities; possible asbestos; most 
recent use— administrative facility.

Bldg. 46
Calumet Air Force Station 
Calumet, M I Co: Keweenaw  
Landholding Agency: A ir Force

Property Number: 189010788 
Status: Excess
Comment: 5898 Sq. ft.; 2 story; concrete block; 

potential utilities; possible asbestos; most 
recent use— visiting personnel housing. 

Bldg. 47
Calumet Air Force Station 
Calumet, MI, Co: Keweenaw 
Landholding Agency: Air Force 
Property Number 189010787 
Status: Excess
Comment: 83 sq. ft,; 1 story; concrete block; 

potential utilities; most recent use—  
storage.

Bldg. 48
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Num ber 189010788 
Status: Excess
Comment: 96 sq. ft.; 1 story; concrete block; 

potential utilities; most recent use—  
storage.

Bldg. 49
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010789 
Status: Excess
Comment: 1944 sq. ft.; 1 story; concrete block; 

potential utilities; most recent use— 
dormitory.

' Bldg. 50
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010790 
Status: Excess
Comment: 6171 sq. ft.; 1 story; concrete block; 

potential utilities; possible asbestos; most 
recent use—Fire Department vehicle 
parking building.

Bldg. 51
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property N um ber 189010791 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. ’ 
Bldg. 52
Calumet A ir Force Station 
Calumet, M I, Co : Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010792 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 53
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010793 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 54
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Num ber 189010794 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos.

Bldg. 55
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010795 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 56
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010796 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 57
Calumet Air Force Station 
Calumet, MI, Co: Keweenaw 
Landholding Agency: Air Force 
Property Number 189010797 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 58
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Num ber 189010798 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 59
Calumet Air Force Station 
Calum et M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010799 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 60
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010800 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 61
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010801 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 62
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010802 
Status: Excess
Comment: 1134 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 63
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010803 
Status: Excess
Comment: 1306 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 64
Calumet Air Force Station
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Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010804 
Status: Excess
Comment: 1308 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 65
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010805 
Status: Excess
Comment: 1306 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 66
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010806 
Status: Excess
Comment: 1306 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 67
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010807 
Status: Excess
Comment: 1308 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 68
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010808 
Status: Excess
Comment: 1478 sq. ft.; 1 story wood frame 

residence with garage; possible asbestos. 
Bldg. 70
Calumet Air Force Station 
Calumet, MI, Co: Keweenaw 
Landholding Agency: Air Force 
Property Number: 189010809 
Status: Excess
Comment: 1394 sq. ft.; 1 story concrete block; 

possible asbestos; most recent use—youth 
center.

Bldg. 72
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010811 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 73
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010812 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 74
Calumet Air Force Station 
Calumet, MI, Co: Keweenaw 
Landholding Agency: Air Force 
Property Number: 189010813 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 75
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010814 .
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 76
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010815 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 77
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010816 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 78
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010817 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 79
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force » 
Property Number: 189010818 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 80
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010819 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 81
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010820 
Status: Excess

~ Comment: 1168 sq. ft.; 1 story wood frame 
residence; potential utilities; possible 
asbestos.

Bldg. 82
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010821 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 83
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw

Landholding Agency: Air Force 
Property Number: 189010822 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 84
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010823 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; possible utilities; possible 
asbestos.

Bldg. 85
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010824 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 86
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010825 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 87
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010826 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 88
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010827 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos. '»

Bldg. 89
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010828 
Status: Excess
Comment: 1168 sq. ft.; 1 story wood frame 

residence; potential utilities; possible 
asbestos.

Bldg. 97
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010829 
Status: Excess
Comment: 171 sq. ft.; 1 floor; potential 

utilities; most recent use pump house. 
Bldg. 98
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010830 
Status: Excess
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Comment: 114 sq. ft.; 1 floor potential 
utilities; most recent use pump house. 

Bldg. 14
Calumet A ir Force Station 
Calumet, M l, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number 189010833 
Status: Excess
Comment: 6751 sq. ft ; 1 floor concrete block; 

possible asbestos; most recent use— 
gymnasium.

B ld g .16
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010834 
Status: Excess
Comment: 3000 sq. ft.; 1 floor concrete block;

most recent use commissary facility.
Bldg. 9
Calumet Air Force Station 
Calum et M l, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010835 
Status: Excess
Comment: 1056 sq. ft.; 1 story wood frame 

residence.
Bldg. 10
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010836 
Status: Excess
Comment: 1056 sq. ft.; 1 story wood frame 

residence.
Bldg. 11
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010837 
Status: Excess
Comment: 1056 sq. ft.; 1 floor wood frame 

residence.
Bldg. 12
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010838 
Status: Excess
Comment: 1056 sq. ft.; 1 story wood frame 

residence.
Bldg. 13
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010839 
Status: Excess
Comment: 1056 sq. ft.; 1 story wood frame 

residence.
Bldg. 5
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010840 
Status: Excess
Comment: 864 sq. f t ;  1 floor wood frame 

residence; possible asbestos.
Bldg. 6
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010841 
Status: Excess
Comment: 864 sq. ft.; 1 floor wood frame 

residence; possible asbestos.

Bldg. 7
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010842 
Status: Excess
Comment: 864 sq. ft.; 1 story wood frame 

residence; possible asbestos.
Bldg. 8
Calumet Air Force Station 
Calumet, MI, Co: Keweenaw 
Landholding Agency: Air Force 
Property Number: 18901083 
Status: Excess
Comment: 864 sq. ft.; 1 floor wood frame 

residence; possible asbestos.
Bldg. 4
Calumet Air Force Station 
Calumet, MI, Co: Keweenaw 
Landholding Agency: Air Force 
Property Number 189010844 
Status: Excess
Comment: 2340 sq. ft.; 1 floor concrete block; 

most recent use heating facility.

Bidg. 3
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir  Force 
Property Num ber 189010845 
Status: Excess
Comment: 5314 sq. ft.; 1 floor concrete block; 

possible asbestos; most recent use—  
maintenance shop and office.

Bldg. 1
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010846 
Status: Excess
Comment: 4528 sq. ft.; 1 floor concrete block; 

possible asbestos; most recent use— office.
Bldg. 216
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010847 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 217
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010848 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.

B ld g .218
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010849 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 219
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010854 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.

Bldg. 220
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Num ber 189010851 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 221
Calumet Air Force Station  
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010852 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 222
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010853 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 223
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010854 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 224
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010855 
Status: Excess
Comment; 780 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 215
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Num ber 189010856 
Status: Excess
Comment: 390 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 158
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010857 
Status: Excess
Comment: 3603 sq. ft.; 1 story concrete steel; 

possible asbestos; most recent use—  
electrical power station.

Bldg. 211
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010858 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 212
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010859 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.
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Bldg. 213
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010860 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 214
Calumet Air Force Station 
Calumet, M L Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189Q10861 
Status: Excess
Comment: 780 sq. ft.; 1 story wood frame 

housing garage.
Bldg. 15
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010864 
Status: Excess
Comment: 538 sq. ft ; 1 floor concrete/wood 

structure; potential utilities; most recent 
use— gymnasium facility.

Bldg. 23
Calumet A ir Force Station 
Calumet, M I, C o : Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010865 
Status: Excess
Comment: 44 sq. ft. ; 1 story; metal frame;

prior use—storage of fire hoses.
Bldg. 24
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010866 
Status: Excess
Comment: 44 sq. f t ;  1 story; metal frame;

prior use— storage of fire hoses.
Bldg. 31
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010867 
Status: Excess
Comment: 36 sq. ft.; 1 story; metal frame;

prior use— storage of fire hoses.
Bldg. 32
Calumet A ir Force Station 
Calumet, ML Co: Keweenaw 
Landholding Agency: Air Force 
Property Num ber 189010868 
Status: Excess
Comment: 36 sq. ft.; 1 story metal frame; prior 

use— storage of fire hoses.
Bldg. 33
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Num ber 189010869 
Status: Excess
Comment: 36 sq. ft.; 1 story metal frame; (Him* 

use— storage of fire hoses.
Bldg. 34.
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010870 
Status: Excess
Comment: 38 sq. ft.; 1 story metal frame; prior 

use— storage of fire hoses.
Bldg. 35
Calumet Air Force Station

Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number 189010871 
Status: Excess-
Comment: 36 sq, ft.; 1 story metal frame; prior 

use— storage of fire hose.
Bldg. 36
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: Air Force 
Property Number: 189010872 
Status: Excess
Comment: 25 sq. ft.; 1 floor metal frame; prior 

use— storage of fire hoses.
Bldg. 37
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010873 
Status: Excess
Comment: 25 sq. ft.; 1 floor metal frame; prior 

use— storage of fire hoses.
Bldg. 39
Calumet A ir Force Station 
Calum et M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number. 189010874 
Status: Excess
Comment: 25 sq. ft.; 1 floor metal frame; prior 

use— storage of fire hoses.

Bldg. 201
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number. 189010879 
Status: Excess
Com m ent 25 sq. f t  1 floor metal frame; prior 

use— storage of fire hoses.

Bldg. 202
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010880 
Status: Excess
Com m ent 25 sq. ft.; 1 floor metal frame; prior 

use— storage of fire hoses.

Bldg. 203
Calumet A ir Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010881 
Status: Excess
Com m ent 25 sq. f t ; 1 floor metal frame; prior 

use— storage of fire hoses.

Bldg. 204
Calumet Air Force Station 
Calum et M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number. 189016682 
Status: Excess
Comment: 25 sq. ft ; 1 floor metal frame; prior 

use— storage of fire hoses.

Bldg. 205
Calumet Air Force Station 
Calum et M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010883 
Status: Excess
Com m ent 25 sq. ft.; 1 floor metal frame; prior 

use— storage of fire hoses.

Bldg. 206
Calumet Air Force Station 
Calumet, M L Cor Keweenaw  
Landholding Agency: A ir Force

Property Number 189010884 
Status: Excess
Com m ent 25 sq. ft.; 1 floor metal frame; prior 

use— storage of fire hoses.
Bldg. 207
Calumet Air Force Station 
Calumet, M I, Co: Keweenaw  
Landholding Agency: A ir Force 
Property Number: 189010885 
Status: Excess
Com m ent 25 sq. ft.; 1 floor metal frame; prior 

use— storage of fire hoses.
Universe of Properties
Total =  132
Suitable =  105
Suitable Buildings =  102
Suitable Land =  3
Unsuitable =  27
Unsuitable Buildings =  26
Unsuitable Land =  1
Number of Resubmissions =  0
[FR Doc. 90-12663 Filed 5-31-90; 8:45 am]
BILLING CODE 4210-29-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[NV-060-00-4333-L2]

Camping Stay Limits for Public Lands; 
Battle Mountain District, Nevada

a g e n c y : Bureau of Land Management, Department of the Interior.
a c t i o n : Proposed classification decision, establishment of Camping Stay Limit for Public Lands Administered by the BLM in the Battle Mountain District, Nevada.
s u m m a r y : Personfs] may occupy a site or multiple sites within a ten (10) mile radius on public lands not closed or otherwise restricted to camping within the Battle Mountain District for a total period of not more than fourteen (14) days during any twenty-eight (28) day period. Following the fourteen (14) day period, person(s) may not relocate within a distance of ten (10) miles of the site that was just previously occupied until completion of the twenty-eight (28) day period. The fourteen (14) day limit may be reached either through a number of separate visits or through a period of continuous occupations of a site. Under special circumstances and upon request, the authorized officer may give written permission for extension of the fourteen(14) day limit. Additionally, no person may leave personal property unattended in designated campgrounds, recreation developments or elsewhere on public lands within the Battle Mountain District for a period of not more than forty-eight (48) hours without permission from the authorized officer.
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COMMENT p e r io d : For a period of thirty (30) days following the publication of this proposed classification, interested parties may submit comments to the Battle Mountain District Manager. 
a d d r e s s : District Manager, Battle Mountain District, Second and Scott Streets, P.O. Box 1420, Battle Mountain, Nevada 89820.
SUPPLEMENTARY INFORMATION: This camping stay is consistent with BLM policy and is established to assist the BLM in reducing the incidence of longterm occupancy trespass conducted under the guise of camping on public lands within the Battle Mountain District. O f equal importance is the problem of long-term camping which precludes equal opportunities for other members of the public to camp in the area and creates user conflicts.Authority for camping stay limits is contained in CFR title 43, chapter II, part 8360, § 8364.1, subpart 8365, § 8365.1-2,§ 8365.1-6, and § 8365.2-3.Section 8360.0-7 Penalties: Violations of any regulations in this part by a member of the public, except for the provisions of § 8365.1-7 are punishable by a fine not to exceed $1,000 and/or imprisonment not to exceed 12 months. Violations of supplementary rules authorized by § 8365.1-8 are punishable in the same manner.
James D. Currivan,
D istrict Manager, Battle Mountain.
[FR Doc. 90-12693 Filed 5-31-90; 8:45 am] 
BILLING CODE 4310-HG-M

[ A A-250-00-4370-02-2410]

Wild Horse and Burro Advisory Board; 
Call for Nominations

a g e n c y : Bureau of Land Management, Interior.
a c t i o n : Notice of call for nominations for the Wild Horse and Burro Advisory Board.
s u m m a r y : The purpose of this notice is to solicit public nominations for the appointment of members to the Wild Horse and Burro Advisory Board, which has been reestablished this year. The Board will comprise nine members. Terms of appointment will be for 2 years.Persons wishing to nominate individuals or to be nominated to serve on the Wild Horse and Burro Advisory Board should forward the names, addresses, professions, and other biographic data on qualified nominees

to the address below. Nominations may be made for one or more of the nine categories shown below. The category of interest for which an individual is nominated should be specified.Animal husbandry: veterinary medicine. Animal husbandry: humaneorganizations.Conservation.Livetock management.Public at large.Rangeland management.Wild horse and burro research.Wild horse and burro management. Wildlife management.
ADDRESSES: The mailing address is as follows: Chief, Division of Wild Horses and Burros (250), Bureau of Land Management, Premier Building, room 901, Washington, DC 20240.
DATES: All nominations must be received by July 2,1990.
FOR FURTHER INFORMATION CONTACT: Chief, Division of Wild Horses and Burros, at the address above, or by telephone at (202) 653-9215. 
SUPPLEMENTARY INFORMATION: The purpose of the Board will be to advise the Secretary of the Interior, the Director, Bureau of Land Management, the Secretary of Agriculture, and the Chief, Forest Service, on matters pertaining to management and protection of wild free-roaming horses and burros on the Nation’s public lands.Members of the Board shall not be employees of the Federal or State Governments. To ensure Board membership that is balanced in terms of categories of interest represented and functions performed, nominees— including those for the public-at-large seat—must be persons who, as a result of training, experience, and attainment, have scientific knowledge or special expertise which qualifies them to represent and provide advice on at least one of the following: protection and management of wild horses and burros, wildlife management, conservation, animal husbandry, and rangeland management.One Member will be chosen from each of the nine categories listed in the summary above. At least one member will be a representative of a recognized wild horse.and burro protection advocacy organization and will be appointed from among those individuals recommended by such organizations.Members will serve without salary, but will be reimbursed for travel and per diem expenses at current rates for Government employees.The Board will normally meet two times annually. Additional meetings may be called by the Director, Bureau of Land Management, or his designee in

connection with special needs for advice.
Cy Jamison,
Director, Bureau o f Land Management. 
[FR Doc. 90-12700 Filed 5-31-90; 8:45 am] 
BILLING CODE 4310-84-M

[CO-070-08-4332-09; FES 90-14]

Notice of Availability of.Uncompahgre 
Basin Final Wilderness Environmental 
Impact Statement (EIS) for the 
Uncompahgre Basin Resource Area, 
Colorado

AGENCY: Bureau of Land Management (BLM), Interior. 
a c t i o n : Notice.
SUMMARY: The Uncompahgre Basin Final Wilderness Environmental Impact Statement assesses the environmental consequences of managing three wilderness study areas as wilderness or nonwildemess. The alternatives assessed include: (1) A  "No Wilderness Alternative” for each wilderness area;(2) an "All Wilderness Alternative” for each wilderness study area; and (3) an “Enhanced Wilderness Alternative” (all wilderness plus lands outside the wilderness study area) for one wilderness study area.The names of the wilderness study areas, their total acreage and the acreage recommended suitable and nonsuitable under the Proposed Action are as follows:

Wilderness 
study area

Total
acres

Acres
recom

mended
suitable

Acres
recom

mended
unsuit

able

Gunnison
Gorge............... 21,038 « 22,078 0

Camel Back........ 10,402 0 10,402
Adobe

Badlands......... 10,425 0 10,425

1 Includes 1,040 acres presently outside the W SA 
boundary which would be added to the designated 
wilderness area.The Bureau of Land Management wilderness proposals will ultimately be forwarded by the Secretary of the Interior to the President and by the President to Congress. The final decision on wilderness designation rests with the Congress.In any case, no action on these proposals can be taken by the Secretary of the Interior during the 30 days following the filing of this EIS. This complies with the Council of Environmental Quality Regulations, 40 CFR 1506.10b(2).
SUPPLEMENTARY INFORMATION: Copies of the environmental impact statement



Federal Register /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  N otices 22411may be obtained from the Area Manager, Bureau of Land Management, Uncompahgre Basin Resource Area,2505 South Townsend Avenue, Montrose, Colorado 80215.Copies are also available for inspection at the following locations: Department of the Interior, Bureau of Land Management, Office of Public Affairs, 18th and C Streets NW., Washington, DC 20240 Bureau of Land Management, Colorado State Office, 2850 Youngfield Street, Lakewood, Colorado 80215 Bureau of Land Management, Montrose District, 2465 South Townsend Avenue, Montrose, Colorado 81401 
FOR FURTHER INFORMATION CONTACT: Alan Kesterke, District Manager, Montrose District 2465 South Townsend Avenue, Montrose, Colorado 81401.

Dated: M ay 24,1990.
Jonathan P. Deason,
Director, O ffice o f Environmental A ffairs.
[FR Doc. 90-12549 Filed 5-31-90: 8:45 am} 
BILLING CODE 43’0-JB-M

[OR-11Q-6310-11: OR-910-GPO-262]

Meeting, Medford District Advisory 
Council

M ay 25,1990.
a q e n c y : Bureau of Land Management. 
a c t io n : Federal Register notice.
s u m m a r y : Notice is hereby given in accordance with Public Law 99-̂ 163 that a meeting of the Bureau of Land Management’s Medford District Advisory Council task force on blocking up BLM land ownerships will be held June 19,1990. The meeting will be held from 10 a.m. to inoon in the Jackson room of the Bureau of Land Management office at 3040 Biddle Road, Medford, Oregon. The sole item for discussion by the task force is to consider ways to facilitate blocking up public land ownership within the Medford District boundaries to enable land management to function more economically.Persons interested in making oral statements during task force meeting, may do so following conclusion of the task force’s agenda, or written statements may be submitted for the task force’s consideration.Anyone wishing to make an oral statement at the task force meeting must notify the District Manager, Bureau of Land Management, 3040 Biddle Road, Medford, Oregon 97504, by close of business June 18,1990. Depending on the number of persons wishing to make oral statements, a per-person time limit may be established by the District Manager.

Summary minutes of the task force meeting will be maintained in the District office and be available for public inspection and reproduction (during regular business hours) within 30 days following the meeting.
David A . Jones,
D istrict Manager.
[FR Doc. 90-12694 Filed 5-31-90; 8:45 am] 
BILLING CODE 4310-33-M

[CA-940-00-4112-13; CACA 22438]

California; Realty Action; Exchange of 
Public and Private Lands in Monterey 
County and Order Providing for 
Opening of Public Land

AGENCY: Bureau of Land Management, Interior.
a c t i o n : Notice of issuance of land exchange conveyance document and opening order.
a d d r e s s e s : Inquiries concerning this land should be addressed to the Chief, Branch of Adjudication and Records, Bureau of Land Management, California State Office, 2800 Cottage Way (Room E-2845), Sacramento, California 95825, 
s u m m a r y : The purpose of this exchange was to expand opportunities for the Bureau of Land Management to develop new vehicle access routes to O H V plan areas in the Clear Creek Management Area allowing users to bypass the environmentally sensitive Clear Creek Canyon.
FOR FURTHER INFORMATION CONTACT: Steve Addington, Hollister Resource Area, Bureau of Land Management, P.O. Box 365, Hollister, C A  95024 (408) 637- 8183.1. The United States issued a land exchange conveyance document to Jim Marks on February 15,1990 pursuant to the authority of Sec. 206 of the Act of October 21,1976 (43 U.S.C. 1716) for the following described lands:
Mount Diablo Meridian CaGfomia 
T. 15 S., R. 5 E.,

Sec. 14, lots 5,11,12,13 and 14;
Sec. 15, SE1/4NE1/4;
Sec. 23, lot 3.
The area described contains 286.16 acres in 

Monterey County.2. In exchange for the lands described in paragraph 1, on February 10,1990, the United States accepted title to the following described private lands from Jim Marks.
Mount Diablo Meridian, California 
T. 18 S „  R. 11 E.,

Sec. 18, W1/2NE1/4.3. The above land descriptions contains exceptions too numerous to list here. A  precise description of the

exceptions is available in the case file C A C A  22438 in the California State Office.4. The value of the non-Federal land exceeds the value of the public land by $4,538. The exchange proponent, Jim Marks, has waived the equalization payment of $4,538 by the United States.5. At 10 a.m.. on July 6,1990, the lands acquired in the exchange shall be open to operation of the public land laws, location under the United States mining laws and to the provisions of the mineral leasing laws, subject to valid existing rights and applicable law. All mineral locators assume the responsibility for assuring that the minerals being located were actually acquired by the United States.
Dated: M ay 22,1990.

Patricia L. Porter,
Acting C h ief Branch o f Adjudication and 
Records.
[FR Doc. 90-12573 Filed 5-31-90; 8:45 am] 
BILLING CODE «310-40-M

[ Ca-940-00-4212-13; CACA 21603]

California; Realty Action; Exchange of 
Public and Private Lands in Riverside 
County and Order Providing for 
Opening of Public Land

AGENCY: Bureau of Land Management, Interior.
ACTION: Notice of issuance of land exchange conveyance document and opening order.
ADDRESSES: Inquiries concerning this land should be addressed to the Chief, Branch of Adjudication and Records, Bureau of Land Management, California State Office, 2800 Cottage Way (Room E-2845), Sacramento, California 95825.
SUMMARY: The purpose of this exchange was to acquire the non-Federal lands located within or adjoining designated Areas of Critical Environmental Concern (ACECJ. The ACECs (Chuckwalla Bench and Chuckwalla Valley Dime Thicket) provides critical habitat for desert tortoise, a recently listed endangered species, and other sensitive desert wildlife.
FOR FURTHER INFORMATION CONTACT: Peter Kempenich, Palm Springs—South Coast Resource Area, Bureau of Land Management, 400 S. Farrell Drive, suite B-205, Palm Springs, CA  92262 (619) 323- 4421.1. The United States issued a land exchange conveyance document to Newport Harbor Development Company, Inc. on January 11,1990 pursuant to the authority of Sec. 206 of
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San Bernardino Meridian, California 
T. 6 S ., R. 20 E.,

Sec. 33, lots 2 to 4, inclusive, NVfcNWV^, 
N1/2S 1/2NW1/4.

The area described contains 202.96 acres in 
Riverside County.2. In exchange for the lands described in paragraph 1, on January 11,1990, the United States accepted title to the following described private lands from the Newport Harbor Development Company, Inc.
San Bernardino Meridian, California 
T. 6 S., R. 14 E.,Sec. 16, EyeWVz, WYzSEV*.
T. 6 S ., R. 20 E.,

Sec. 32, Sy 2SEy4.3. The above land descriptions contain exceptions too numeroùs to list here. A  precise description of the exceptions is available in the case file C A C A  21603 in the California State Office.4. The value of the non-Federal land exceeds the value of the public land by $4,000. The exchange proponent, Newport Harbor Development Company, Inc., has waived the equalization payment of $4,000 by the United States.5. At 10 a.m. on July 6,1990, the land described in paragraph 2 will be opened to operation of the public land laws generally, subject to valid existing rights, the provisions of existing withdrawals, and the requirements of applicable law. All valid applications received at or prior to 10 a.m. on July 6, 1990, shall be considered as simultaneously filed at that time. Those received thereafter shall be considered in the order of filing.6. At 10 a.m. on July 6,1990, the following land will be opened to location and entry under the United States mining laws and the mineral leasing laws. Appropriation of any of the lands described in this order under the general mining laws prior to the date and time of restoration is upauthorized. Any such attempted appropriation, including attempted adverse possession under 30 U.S.C. Sec. 38, shall vest no rights against the United States. Acts required to establish a location and to initiate a right of possession are governed by State law where not in conflict with Federal law. The Bureau of Land Management will not intervene in disputes between rival locators over possessory rights since Congress has provided for such determinations in local courts.

San Bernardino Meridian, California 
T. 6 S ., R. 20 E..

Sec. 32, SVüSEVi.

Dated: M ay 22,1990.
Patricia L. Porter,
Acting Chief, Branch o f Adjudication and 
Records.
[FR Doc. 90-12574 Filed 5-31-90; 8:45 am] 
BILLING CODE 4310-40-M

[CA-940-00-4212-13; CACA 19806]

California; Realty Action; Exchange of 
Public and Private Lands in San Benito 
County and Order Providing for 
Opening of Public Land

AGENCY: Bureau of Land Management, Interior.
a c t i o n : Notice of issuance of land exchange conveyance document and opening order.
ADDRESSES: Inquires concerning this land should be addressed to the Chief, Branch of Adjudication and Records, Bureau of Land Management, California State Office, 2800 Cottage Way (Room E-2845), Sacramento, California 95825 
s u m m a r y : The purpose of this exchange was to acquire the non-Federal lands to provide access to isolated Federal lands and enhance their management. The exchange is consistent with the Bureau’s planning for the lands involved. The public interest will be served by completion of the exchange.
FOR FURTHER INFORMATION CONTACT: Steve Addington, Hollister Resource Area, Bureau of Land Management, P.O. Box 365, Hollister, C A  95024, (408) 637- 8183.. 1. The United States issued a land exchange conveyance document to James McCullough and Charles McCullough on December 29,1989 pursuant to the authority of Sec. 206 of the Act of October 21,1976 (43 U.S.C. 1716) for the following described lands:
Mount Diablo Meridian, California 
T. 15 S., R. 9 E.,

Sec. l, sw^iNwy*. Ny2swy4, w y2Nwy4s 
Ey4, wy2swy4 SEy4, SEy4Swy4 SEy4, 
sy2SEy4SEy4;

Sec. 2, SEV^NEy»;
Sec. 10, E*/2SEy4:
Sec. l i ,  s y 2N w y 4s w y 4:
Sec. 14, NEy4NWy4.
The area described contains 590 acres in 

San Benito County.2. In exchange for the lands described in paragraph 1, on December 29,1989, the United States accepted title to the following described private lands from James McCullough and Charles McCullough.

Mount Diabio Meridian, California 
T. 17 S., R. 11 E.,

Sec. 26, M S  5251, M S  5958:
Sec. 27, M S  5252;
Sec. 34, M S  5253;
Sec. 35, M S  5062, M S  5957.3. A  complete metes and bounds description of the lands described in paragraph 2 is available in case file C A C A  19806 in the California State Office.4. The above land descriptions contain exceptions too numerous to list here. A  precise description of the exceptions is available in the case file C A C A  19806 in the California State Office.5. The value of the public land exceeds the value of the private land by $150.00. A  payment in the amount of $150.(30 has been paid to the United States by James McCullough and Charles McCullough to equalize values between the public and land and the private land.6. At 10 a.m. on July 6,1990, the land described in paragraph 2 will be opened to operation of the public land laws generally, subject to valid existing rights, the provisions of existing withdrawals, and the requirements of applicable law. All valid applications received prior to 10 a.m. on July 6,1990, shall be considered as simultaneously filed at that time. Those received thereafter shall be considered in the order of filing.

Dated: M ay 22,1980.
Patricia L. Porter,
Acting Chief, Branch o f Adjudication and 
Records.
[FR Doc. 90-12575 Filed 5-31-90; 8:45 am] 
BILUNG CODE 4310-40-M

Fish and Wildlife Service

Notice of Availability of the Draft 
Environmental Assessment and Land 
Protection Plan, Proposed Bald Knob 
National Wildlife Refuge, White 
County, Arkansas

a g e n c y : Fish and Wildlife Service, •Interior.
ACTION: Notice of availability of the draft environmental assessment and land protection plan for the proposed establishment of Bald Knob National Wildlife Refuge.
s u m m a r y : This notice advises the public that the U.S. Fish and Wildlife Service, Southeast Region, proposes to establish a national wildlife refuge in the vicinity of Bald Knob in White County, Arkansas. The purpose of the proposal is to provide protection and



Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  N otices 2 2 4 1 3management for wintering waterfowl and other wildlife on aproximately14.000 acres of wetland and associated habitats in the area. A  Draft Environmental Assessment and Land Protection Plan has been developed by Service biologists in coordination with the Arkansas Game and Fish Commission, other Federal agencies, and private groups to consider the biological, environmental, and socioeconomic effects of acquiring14.000 acres of waterfowl habitat in the area and establishing a national wildlife refuge. In the assessment, three alternatives and their potential impacts upon the environment are evaluated. Written comments or recommendations concerning the proposal are welcomed, and should be sent to the address below.
DATES: Land acquisition planning for the project is currently underway. The draft will be available to the public as of June4,1990. Written comments must be received no later than July 18,1990 to be considered.
ADDRESSES: Comments and requests for copies of the assessment and further information should be addressed to Charles Danner, Chief Project Development Branch, Office of Refuges and Wildlife, U.S. Fish and Wildlife Service, 75 Spring Street SW., room 1240, Atlanta, Georgia 30303. 
SUPPLEMENTARY INFORMATION: The primary objective of the proposal is to preserve wintering habitat for Snow and Canada geese, mallare, pintail, bluewinged teal, and wood duck to help meet the habitat goals presented in the North American Waterfowl Management Plan. The Lower Mississippi River Valley serves an important function as overwintering habitat for waterfowl migrating in the Mississippi Flyway. The proposal area historically has wintered large concentrations of ducks and could provide excellent waterfowl management potential through retention of water in agricultural fields and greentree reservoir development. Secondary compatible uses would possibly include public outdoor activities such as sport fishing, limited hunting, trapping, bird watching, nature photography, and other nonconsumptive wildlife-oriented recreation.The Bald Knob area is significant to wintering waterfowl due to: (1) Geographic location of the Mississippi Flyway, (2) existence of water control devices and (3) seasonal flooding. The bottomland hardwood forests, the moist soil plant production areas, and other associated habitats also provide habitat for a great diversity of other wildlife.

Game species and furbearers found on the area include white-tailed deer, squirrels, rabbits, and beaver. Numerous wading birds, common raptors, and various passerines, use the area both during migration and for summer breeding. The single known endangered species to utilize the area is the bald eagle in winter.The proposed area is located in White County in eastern Arkansas just south of the City of Balk Knob on the north side of the Little Red River. Little Rock is 50 miles southwest and Memphis is 90 miles east. Cache River National Wildlife Refuge lies 20 miles southeast and White River Wildlife Refugee lies 20 miles southeast and White River National Wildlife Refuge is approximately 75 miles southeast.The Environmental Assessment was developed by the service in consultation with representatives from the Arkansas Game and Fish Commission, and major landowners. The biological, environmental, and socioeconomic effects of acquiring 14,000 acres of waterfowl habitat in the area and establishing a national wildlife refuge have been considered. Three alternatives and their potential impacts on the environmental are presented and evaluated. The Service believes the preferred alternatiave, Acquisition and Management by the Fish and Wildlife Service, is a positive step in preventing the loss of additional acres needed to support a waterfowl populations in the Lower Mississippi River Valley.
Dated: M ay 15,1990.

David B. Allen,
Acting Regional Director.
[FR Doc. 90-12691 Filed 5-31-90; 8:45 am] 
BiLLING CODE 4310-55-M

Availability of Draft Recovery Plan for 
Sclerocactus Glaucus for Review and 
Comment

AGENCY: Fish and Wildlife Service, Interior.
a c t i o n : Notice of document availability.
s u m m a r y : The U.S. Fish and Wildlife Service (Service] announces the availability for public review of the draft recovery plan for Sclerocactus glaucus (Uinta Basin hookless cactus). This threatened cactus is from the Colorado Plateau in the States of Colorado and Utah. The Service solicits review and comment from the public on this draft plan.
DATES: Comments on the draft recovery plan must be received on or before July 16,1990 to ensure they receive consideration by the Service.

ADDRESSES: Persons wishing to review the draft recovery plan may obtain a copy by contacting: Field Supervisor, Fish and Wildlife Enhancement, U.S. Fish and Wildlife Service, 2060 Administration Bldg., 1745 W. 1700 S., Salt Lake City, Utah 84104,801/524-4430 or (FTS) 588-4430. Written comments and materials regarding this plan should be sent to the Field Supervisor at the Salt Lake City address given above. Comments and materials received are available on request for public inspection, by appointment, during normal business hours at the Salt Lake City address.
FOR FURTHER INFORMATION CONTACT: John L. England, Botanist, at the Salt Lake City address and telephone numbers given above.
SUPPLEMENTARY INFORMATION: BackgroundRestoring an endangered or threatened animal or plant to the point where it is again a secure, self- sustaining member of its ecosystem is a primary goal of the U.S. Fish and Wildlife Service’s endangered species program. To help guide the recovery effort, the Service is working to prepare recovery plans for most of the listed species native to the United States. Recovery plans describe actions considered necessary for conservation of the species, establish criteria for recovery levels for downlisting or delisting them, and estimate time and cost for implementing the recovery measures needed.The Endangered Species Act of 1973 (Act), as amended (16 U.S.C. 1531 et 
seq.) requires the development of recovery plans for listed species unless such a plan would not promote the conservation of a particular species. Section 4(f) of the Act, as amended in 1988, requires that public notice and an opportunity for public review and comment be provided during recovery plan development. The Service will consider all information presented during a public comment period prior to approval of each new or revised recovery plan. The Service and other Federal agencies also will take these comments into account in the course of implementing approved recovery plans.

Sclerocactus glaucus was listed under the Act as a threatened species on October 11,1979 (44 FR 58870). Listing was necessary because of current and potential threats to the species’ population and habitat from overcollecting for commercial trade and private collections and from habitat destruction, primarily as a result of



22414 Federal Register /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  N oticesenergy resource development. Preparation of this recovery plan was delayed, until recently, due to questions regarding the species taxonomic validity, which the Service now considers to be resolved. Initial recovery efforts will focus on protecting the species’ population and habitat from habitat destroying activities through section 7 and section 9 of the Act. The majority of the species’ habitat is on land under the jurisdiction of the Bureau of Land Management with additional important habitat under the jurisdiction of the Service, Department of Defense (Naval Oil Shale Reserve), and the Uintah and Ouray Reservation of the Ute Indian Tribe. Important habitat also is on private lands, primarily near Debeque, Colorado. Additional recovery efforts will focus on Sclerocactus 
glaucus population inventory, minimum viable population studies, and protective land use designations which, if accomplished, should allow for the eventual delisting of the species.Public Comments SolicitedThe Service solicits written comments on the Sclerocactus glaucus Recovery Plan described above. A ll comments received by the date specified above will be considered prior to approval of the plan.AuthorityThe authority for this action is section 4(f) of the Endangered Species Act, 16 U .S .C  1533(f).

Dated: M ay 21,1990.
Galen Buterbaugh,
Regional Director.
[FR Doc. 90-12723 Filed 5-31-90; 8:45 am] 
BILLING CODE 4310-55-M

National Park Service

Appalachian National Scenic TraH; 
Notice of intent To  Prepare an 
Environmental Impact Statement

s u m m a r y : A s  required by Public Law 101-121, the National Park Service intends to prepare an environmental impact statement (EIS) in compliance with the National Environmental Policy Act of 1969. The EIS will evaluate various levels of protection within the Appalachian Trail corridor, across the lands of the kilKngton and Pico ski areas, between the Shrewsbury-Mendon town line on the south, and the junction of the Appalachian and the Long Trails north of Sherburne Pass, on the north in Rutland County, Vermont. Alternatives include acquiring interests m land that would allow varying levels of development within and across the trail

corridor, including limitations of crossings for ski related development.The National Park Service invites the public to identify possible environmental impact topics for consideration in preparation of the EIS. A  draft EIS should be available for public review by mid 1991. Written comments and suggestions concerning alternatives and impacts must be submitted to the National Park Service by July 31,1990. Comments and requests for further information, should be directed to John Byrne, Project Manager, Appalachian Trail Project Office, National Park Service, c/o Harpers Ferry Center, Harpers Ferry, West Virginia 25425; (304) 535-2346.
John M . Morehead,
Associate Director, Operations National Park 
Service.
[FR Doc. 90-12699 Filed 5-31-90; 8:45 am]
BILLING CODE 4310-70-M

INTERSTATE COMMERCE 
COMMISSION

Notice of Intent To Engage in 
Compensated Intercorporate Hauling 
OperationsThis is to provide notice as required by 49 U.S.C. 10524(b)(1) that the named corporations intend to provide or use compensated intercorporate hauling operations as authorized in 49 U.S.C. 10524(b).1. Parent corporation and address of principal office: K mart Corporation,3100 West Big Beaver Road, Troy, Michigan 48084.2. Wholly-owned subsidiaries which will participate in the operations and their states of incorporation;Builders Square, Inc.—Delaware Huck Fixture Company—Illinois K mart Apparel Corp.—New York PACE Membership Warehouse, Inc.— ColoradoWalden Book Co., Inc.—New York1. Parent corporation and address of principal office: Spartan Stores, Inc., 850 76th Street, Grand Rapids, MI 49508.2. Wholly-owned subsidiaries and divisions which will participate in the operations, and state(s) of incorporation:(i) L & L/Jiroch Distributing Company,MI(ii) Market Development Corporation,MI(iii) Shield Insurance Agency, Inc., MI(iv) United Wholesale Grocery Corporation, MI(v) Associated Grocers of Lansing, MI

(vi) Shield Benefit Administrators, Inc., MI
Noreta R. M cG ee,
Secretary.
[FR Doc. 90-12708 Filed 5-31-90; 8:45 am] 
BILLING CODE 7035-01-M

[Finance Docket No. 31682]

The Bloomer Shippers Railway 
Redevelopment League; Trackage 
Rights ExemptionNorfolk and Western Railway Company has agreed to grant terminal trackage rights to The Bloomer Shippers Railway Redevelopment League between the Bloomer/NW connection switch and milepost 342, at Gibson City, IL. The trackage rights were to have become effective on May 22,1990.This notice is filed under 49 CFR 1180.2(d)(7). Petitions to revoke the exemption under 49 U.S.C. 10505(d) may be filed at any time. The filing of a petition to revoke will not stay the transaction. Pleadings must be filed with the Commission and served on: StevenD. Eisenach, Norfolk Southern Corporation, Three Commercial Place, Norfolk, V A  23510-2191, and Thomas W. Leach, The Bloomer Shippers Railway Redevelopment League, P.O. Box 455,100 E. Locust St„ Chatsworth, IL 60921.As a condition to the use of this exemption, any employees affected by the trackage rights will be protected pursuant to Norfolk and Western Ry.Co.—Trackage Rights— BN, 354 LC.C. 605 (1978), as modified in Mendocino Coast Ry., Inc.—Lease and Operate, 380I.C.C. 653 (1980).

Dated: M ay 24,1990.
By the Commission, Jane F. Mackall, 

Director, Office of proceedings.
Noreta R. M cG ee,
Secretary.
[FR Doc. 90-12588 Filed 5-31-90; 8:45 am]
BILLING CODE 7035-01-M

[Finance Docket No. 31683]

Norfolk and Western Railway Co.; 
Trackage Rights ExemptionThe Bloomer Shippers Railway Redevelopment League has agreed to grant terminal trackage rights to Norfolk and Western Railway Company between the Bloomer/NW connection switch and milepost 111, at Gibson City, IL. The trackage rights were to have become effective on May 22,1990.This notice is filed under 49 CFR 1180.2(d)(7). Petitions to revoke the exemption under 49 U.S.C. 10505(d) may



Federal Register / V o l. 55, No. 106 / Friday, June 1, 1990 / Notices 22415be filed at any time. The filing of a petition to revoke will not stay the transaction. Pleadings must be filed with the Commission and served on: Steven D. Eisenach, Norfolk Southern Corporation, Three Commercial Place, Norfolk, V A  23510-2191, and Thomas W. Leach, The Bloomer Shippers Railway Redevelopment League, P.O. Box 455,100 E. Locust St., Chatsworth, IL 60921.As a condition to the use of this exemption, any employees affected by the trackage rights will be protected pursuant to Norfolk and Western Ry. Co.—Trackage Rights—BN, 3541.C.C.605 (1978), as modified in Mendocino Coast Ry., Inc.—Lease and Operate, 360I.C.C. 653 (1980).Dated: M a y  24,1990.By the Com m ission, Jane F. M a ck all, Director, O ffice  o f Proceedings.Noreta R. M cG e e ,
Secretary.[FR D oc. 90-12589 Filed 5-31-90; 8:45 am] 
BELLING CODE 7035-01-M

[Finance Docket No. 31676]

Port of Tillamook Bay; Modified Rail 
CertificateOn May 2,1990, a notice was filed by the Port of Tillamook Bay (POTB), a governmental body and political subdivision of the State of Oregon, for a modified certificate of public convenience and necessity under 49 CFR 1150.23.In Docket No. AB-12 (Sub-No. 108), Southern Pacific Transportation Company—Abandonment—Tillamook Branch in Washington and Tillamook Counties, OR (not printed), served August 28,1986, (Tillamook Branch Abandonment) the Commission granted authority to Southern Pacific Transportation Company (SP) to abandon the Tillamook Branch line between milepost 770.5, at Schefflin, OR, and milepost 856.08, at Tillamook, OR, and allowed POTB to operate the line for at least 2 years to determine the viability of operations over the line prior to a public agency acquiring the line from SP.1 POTB acquired the line on

1 An agreement between POTB and SP granting 
the Port of Tillamook Bay Railroad (PTBR) local 
trackage rights over SP’s line between mileposts 
856.08 and 765.5, at Hillsboro, OR, was the subject 
of a notice of exemption in Finance Docket No. 
30826, Port of Tillamook Bay Railroad—Trackage 
Rights—Southern Pacific Transportation Company 
(not printed), served May 21,1986, (PTBR Trackage 
Rights). It appears that PTBR is actually the same 
entity as POTB.

February 1,1990, and submitted the required notice in that proceeding. See Common Carrier Status of States, State Agencies, 363 I.C.C. 132,135 (1980).POTB intends to operate the line itself as long as it remains economically profitable. It intends to provide rail carriage of property for hire to the public.2 The service will be provided over POTB’s Tillamdok Branch line, including the main line, passing track, switches, and spurs.3This notice must be served on the Association of American Railroads (Car Service Division), as agent of all railroads subscribing to the car-service and car-hire agreement, and on the American Short Line Railroad Association.4Dated: M a y  23,1990.By the Com m ission, Jane F . M a ck all, Director, O ffice  o f Proceedings.Noreta R. M c G e e ,
Secretary.[FR D oc. 90-12586 Filed 5-31-90; 8:45 am] 
BILLING CODE 7035-01-M

[Docket No. AB-55 (Sub 348X)]

CXS Transportation, inc.—  
Abandonment Exemption— In Monroe 
County, ALApplicant has filed a notice of exemption under 49 CFR part 1152 Subpart F—Exemption Abandonments to abandon its 13.96-mile line of railroad between milepost LR-662.62, at Beatrice, and milepost LR-666.3, at Corduroy, and between milepost LRA-666.0, at Corduroy, and milepost LRA-676.28, at Hybart, in Monroe County, AL.Applicant has certified that: (1) No local traffic has moved over the line for at least 2 years; (2) any overhead traffic on the line can be rerouted over other lines; and (3) no formal complaint filed by a user of rail service on the line (or a State or local government entity acting on behalf of such user) regarding

2 In addition, POTB has entered into leases with 
Oregon Coast Line Express (OCLE), dated February 
1.1990, under which O CLE will provide intrastate 
passenger excursion services to the public on the 
line owned by POTB.

8 There is an interline connection with Burlington 
Northern Railroad Company at milepost 774.7 at or 
near Banks, OR. In addition, POTB, under a 
trackage rights agreement with SP, may provide 
service over that segment of rail line retained by SP 
between mileposts 770.5 and 765.5.

4 It appears that the trackage rights covered by 
the agreement involved in PTBR Trackage Rights 
are intended to be replaced by this lease operation. 
As a modified certificate holder has no outstanding 
common carrier obligation, POTB should, as a 
technical matter, seek authority to discontinue the 
prior trackage rights arrangement to ensure that the 
common carrier obligation that attaches to it is 
extinguished.

cessation of service over the line either is pending with the Commission or with any U.S. District Court or has been decided in favor of the complainant within the 2-year period. The appropriate State agency has been notified in writing at least 10 days prior to the filing of this notice.As a condition to use of this exemption, any employee affected by the abandonment shall be protected under Oregon Short Line R. Co.— Abandonment—Goshen, 360 I.C.C. 91 (1979). To address whether this condition adequately protects.affected employees, a petition for partial revocation under 49 U.S.C. 10505(d) must be filed.Provided no formal expression of intent to file an offer of financial assistance has been received, this exemption will be effective on July 1, 1990 (unless stayed pending reconsideration). Petitions to stay that do not involve environmental issues,1 formal expressions of intent to file an offer of financial assistance under 49 CFR 1152.27(c)(2),2 and trail use/rail banking statements under 49 CFR 1152.29 must be filed by June 11,1990.3 Petitions for reconsideration or requests for public use conditions under 49 CFR 1152.28 must be filed by June 21,1990, with: Office of the Secretary, Case Control Branch, Interstate Commerce Commission, Washington, DC 20423.A  copy of any petition filed with the Commission should be sent to applicant’s representative: Charles M. Rosenberger, 500 Water Street, Jacksonville, FL 32202.If the notice of exemption contains false or misleading information, use of the exemption is void ab initio.Applicant has filed an environmental report which addresses environmental or energy impacts, if any, from this abandonment.The Section of Energy and Environment (SEE) will prepare an environmental assessment (EA). SEE will issue the EA by June 6,1990. Interested persons may obtain a copy of
1 A  stay will be routinely issued by the 

Commission in those proceedings where an 
informed decision on environmental issues (whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. S e e  Exem ption o f  Out-of- 
Service  R a il Lines, 5 1.C.C.2d 377 (1989). Any entity 
seeking a stay involving environmental concerns is 
encouraged to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption.

2 S e e  Exem pt, o f  R a il Abandonm ent— Offers o f  
Finan. A ssist., 4 I.C.C.2d 164 (1987).

3 The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do so
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Decided: M ay 24,1990.
By the Commission, Jane F. Mackall, 

Director, Office of Proceedings.
Noreta R. McGee,
Secretary.
[FR Doc. 90-12709 Filed 5-31-90; 8:45 am] 
BILLING CODE 7035-01-M

DEPARTMENT OF LABOR

Employment Standards 
Administration, Wage and Hour 
Division

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
DecisionsGeneral wage determination-decisions of the Secretary of Labor are issued in accordance with applicable law and are based on the information obtained by the Department of Labor from its study of local wage conditions and data made available from other sources. They specify the basic hourly wage rates and fringe benefits which are determined to be prevailing for the described classes of laborers and mechanics employed on construction projects of a similar character and in the localities specified therein.The determinations m these decisions of prevailing rates and fringe benefits have been made in accordance with 29 CFR part 1, by authority of the Secretary of Labor pursuant to the provisions of the Davis-Bacon Act of March 3,1931, els amended (46 Stat. 1494, as amended, 40 U.S.C. 276a) and of other Federal statutes referred to in 29 CFR part 1, appendix, as well as such additional statutes as may from time to time be enacted containing provisions for the payment of wages determined to be prevailing by the Secretary of Labor in accordance with the Davis-Bacon Act. The prevailing rates and fringe benefits determined in these decisions shall, in accordance with the provisions of the foregoing statutes, constitute the minimum wages payable on Federal and federally assisted construction projects to Laborers and mechanics of the specified classes engaged on contract

work of the character and in the localities described therein.Good cause is hereby found for not utilizing notice and public comment procedure thereon prior to the issuance of these determinations as prescribed in 5 U.S.C. 553 and not providing for delay in the effective date as prescribed in that section, because the necessity to issue current construction industry wage determinations frequently and in large volume causes procedures to be impractical and contrary to the public interest.General wage determination decisions, and modifications and supersedeas decisions thereto, contain no expiration dates and are effective from their date of notice in the Federal Register, or on the date written notice is received by the agency, whichever is earlier. These decisions are to be used in accordance with the provisions of 29 CFR parts 1 and 5. Accordingly, the applicable decision, together with any modifications issued, must be made a part of every contract for performance of the described work within the geographic area indicated as required by an applicable Federal prevailing wage law and 29 CFR part 5. The wage rates and fringe benefits, notice of which is published herein, and which aire contained in the Government Printing Office (GPO) document entitled “General Wage Determinations Issued Under The Davis-Bacon And Related Acts,” shall be the minimum paid by contractors and subcontractors to laborers and mechanics.Any person, organization, or governmental agency having an interest in the rates determined as prevailing is encouraged to submit wage rate and fringe benefit information for consideration by the Department.Further information and self- explanatory forms for the purpose of submitting this data may be obtained by writing to the U.S. Department of Labor, Employment Standards Administration, Wage and Hour Division, Division of Wage Determinations, 200 Constitution Avenue NW., room S-3014, Washington, DC 20210.Modifications to General Wage Determination DecisionsThe numbers of the decisions listed in the Government Printing Office document entitled “General Wage Determinations Issued Under the Davis- Bacon and Related Acts” being modified are listed by Volume, State, and page number(s). Dates of publication in the Federal Register are in parentheses following the decisions being modified.

Volume I:ConnecticutCT90-1 (fan. 5, 1990) .................M arylandM D90-2 (fan. 5, 1990)...............M D90—15 (fan. 5, 1990)_______N ew  YorkNY90-12 (fan. 5 ,1990)..............NY90-20 (Jan. 5 ,1990)..............PennsylvaniaPA90-6 (fan. 5, 1990).................VirginiaV A 90 -8  (Jan. 5, 1990)...............V A 90-26 (Jan. 5 ,1990)......... ..VA 90-29 (Jan. 5 ,1990)............VA 90-38 (Jan. 5,1990)..............VA90-42 (Jan. 5 ,1990)..............VA 90-43 (Jan. 5, 1990)..............VA 90-45 (Jan. 5 ,1990)..............VA 90-49 (Jan. 5 ,1990).......VA 90-58 (Jan. 5,1990)____ __VA 90-59 (Jan. 5 ,1990)..............
Volume II:IllinoisIL90-1 (Jan. 5 ,1990)..............IL90-8 (Jan. 5 ,1990)__________IL90-9 (Jan. 5, 1990)...................IL90-11 (Jan. 5 ,1 9 9 0 ) .......... .

IL9Q-12 (Jan. 5, 1990)_______
IL90-13 (Jan. 5, 1990) ..........

IL90-14 (Jan. 5,1990)...........
Michigan

MI90-2 (fan. 5,1990)............

Volume III:
Idaho

ID90-1 (fan. 5,1990) _______

p. 63, pp. 64- 
70, 73-76.

p. 449, pp.
450-452. 

p. 481, p. 482.

p. 851, pp.
855-856. 

p. 908a, p. 
9Q8d.

p. 965, pp. 
966-968.

p. 1221, pp. 
1222.

p. 1279, p. 
128a

p. 1285, p. 
1286.

p. 1305, p. 
1306.

p. 1313, p. 
1314.

p. 1315, p. 
1316.

p. 1319, p. 
1320.

p. 1327, p. 
1328.

p. 1349, pp. 
1350.

p. 1351, p. 
1352.

p. 59, p. 63. 
p. 135, pp. 137, 

139-141. 
p. 143, pp.

144-149. 
p. 153, pp. 

154-155, pp. 
157-159.

p. 161, p. 162.
p. 173, pp. 175, 

179-184. 
p. 185, p. 186.

p. 441, p. 450.

p. 147, pp. 
148-150.General Wage Determination PublicationGeneral wage determinations issued under the Davis-Bacon and related Acts, including those noted above, may be found in the Government Printing Office (GPO) document entitled “General Wage Determinations Issued Under The Davis-Bacon And Related Acts” . This publication is available at each of the 50 Regional Government Depository Libraries and many of the 1,400 Government Depository Libraries across the country. Subscriptions may be purchased from: Superintendent of



Federal Register / Voi. 55, No. 105 / Friday, June 1, 1990 / Notices 22417Documents, U.S. Government Printing Office, Washington, DC 20402, (202) 783- 3238.When ordering subscription^), be sure to specify the State(s) of interest, since subscriptions may be ordered for any or all of the three separate volumes, arranged by State. Subscriptions include an annual edition (issued on or about January 1) which includes all current general wage determinations for the States covered by each volume. Throughout the remainder of the year, regular weekly updates will be distributed to subscribers.Signed at W ashington, D C , this 25ih day o f M a y  1990.A la n  L . M oss,
Director, D ivision o f Wage Determinations. [FR D oc. 90-12582 Filed 5-31-90; 8:45 am] BILLING CODE 4510-27-1«
Employment and Training 
Administration

Job Training Partnership Act: 
Announcement of Proposed 
Noncompetitive Grant Awards

AGENCY: Employment and Training Administration, Labor. a c t i o n : Notice of intent to award noncompetitive grant
s u m m a r y :  The Employment and Training Administration (ETA) announces its intent to award a grant on a non-competitive basis to MDC, Inc., to provide technical assistance to Southern Service Delivery Areas (SDAs) to enable them to design and operate effective linkages with the new welfare-JOBS programs.
d a t e s : It is anticipated that this grant agreement will be executed by June 30, 1990 and will be funded for 18 months. Submit comments by 4:45 p.m. (Eastern Time), on June 18,1990. 
a d d r e s s e s : Submit comments regarding the proposed assistance award to: U jS, Department of Labor, Employment and Training Administration, room C-4305, 200 Constitution Avenue N W „ Washington, DC 20210, Attention: Gwendolyn Simms; Reference FR-DAA 90-105.
s u p p l e m e n t a r y  i n f o r m a t i o n :  The Employment and T r a in in g  Administration (ETAJ announces its intent to award a grant to MDC, Inc., to provide technical assistance to Southern Servioe Delivery Areas to enable them to design and operate effective linkages with the new welfare-JOBS programs.

The grantee will:• Develop and implement model programs that can achieve the service goals of the pending Job Training Partnership Act (JTPA) amendments and the Job Opportunities and Basic Skills Training Program (JOBS) in local Service Delivery Areas.• Promote replication and assist in adapting these models in other local Service Delivery Areas, and• Provide field information for policymakers and administrators on the impact of the pending JTPA amendments and the JOBS program at the local level.The project will be carried out over an 18-month period by building on operations of M DC’s Learner-Teacher project. Funds for this activity are authorized by the Job Training Partnership Act (JTPA) as amended, title IV Federally Administered Program, and the proposed funding is $125,000.Signed at W ashington, D C , on M a y  22,1990.
Robert D . Parker,
ETA Grant Officer.[FR D o c . 90-12749 F iled  5-31-90, 8:45 am] 
BILLING CODE 4510-30-M

Employment Standards Administration

Wage and Hour Division[Administrative Order No. 660]
Special industry Committee for Ail 
Industry in American Samoa; 
Appointment; Convention; Hearing

a g e n c y : Wage and Hour Division, Employment Standards Administration, Department of Labor. 
a c t i o n : Postponement of Public Hearing.su m m a r y : This notice is to announce postponement of the date of the public hearing of Industry Committee No. 19 that was scheduled to begin in Pago Pago, American Samoa, on June 4,1990. As a result of motions received on behalf of the Government of American Samoa and the major employers, the Department has decided to postpone the hearing for ninety days as requested. DATES: The public hearing originally scheduled for June 4,1990, will be rescheduled for a date approximately 90 days from the original date. The exact date of this hearing will be announced in a subsequent Federal Register Notice amending Administrative Order No. 660. a d d r e s s e s : This hearing will be held in

Pago Pago, American Samoa at a site to be determined.FOR FURTHER INFORMATION CONTACT: Samuel D. Walker, Acting Administrator, Wage and Hour Division, U.S. Department of Labor, Room S-3502, 200 Constitution Avenue NW., Washington, DC 20210, (202) 523-8305. This is not a toll-free number.SUPPLEMENTARY INFORMATION: Pursuant to sections 5, 6, and 8 of the Fair Labor Standards Act, Administrative Order No. 660 was published in the Federal Register of March 28,1990 (55 FR 11454), appointing, convening, and setting the date for Industry Committee No. 19. The administrative order provided, among other things, that the committee would meet in executive session on June 4, 1990, at 9:00 a.m. and that its public hearing would begin at 11:00 a.m. This order also provided that the Wage and Hour Division would prepare an economic report containing the information which has been assembled pertinent to the matters referred to the committee.On May 17,1990, separate motions were received on behalf of the American Samoan Government and V CS Samoa Packing Company for postponement of the hearing based on the alleged late release of the economic report, “Various Industries in American Samoa,” and the impact of Hurricane Ofa that struck American Samoa on February 2-4,1990. A  subsequent similar motion was received on behalf of Star-Kist Samoa, Inc. These motions asked that the hearing be postponed until September 4, 1990, and that the deadline for tiling prehearing statements be postponed until August 25,1990.After full consideration of the matter, the Department decided to grant the motions for postponement.The exact date for the rescheduled hearings and submission of prehearing statements has not been set. A  Federal Register Notice amending Administrative Order 660 will be published when that date is set.Signed at W ashington, D C  this 30th d ay  o f  M a y , 1990.
William C .  Brooks,
Assistant Secretary fo r Employment 
Standards.
Samuel D. Walker,
Acting Adm inistrator, Wage and Hour 
D ivision.(FR D oc. 90-12842 Filed 5-31-9Q; 8:45 am] 
[BILLING CODE 4510-27-4«
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MERIT SYSTEMS PROTECTION 
BOARD

Opportunity to Comment on the 1991 
Research Agenda of the U.S. Merit 
Systems Protection BoardM a y  1990.a g e n c y : U.S. Merit Systems Protection Board.a c t io n : Notice of opportunity to comment on the 1991 research agenda of the U.S. Merit Systems Protection Board.SUMMARY: The U.S. Merit Systems Protection Board (MSPB) is required by law to conduct special studies of the civil service and other Federal merit systems to determine whether they adhere to the merit principles governing the Federal civil service. MSPB is also required by law to report annually to the President and the Congress on the “significant actions” of the Office of Personnel Management (OPM). From this research, MSPB reports to the Congress and the President on whether the public interest in a civil service free of prohibited personnel practice is being adequately protected. MSPB is in the process of determining its 1991 research agenda. This notice invites public comment on personnel management issues to be considered as topics for merit systems studies, as well as OPM’s programs and activities for possible inclusion in the annual review and analysis of OPM significant actions. d a t e s : Comments must be received on or before July 2,1990. a d d r e s s e s : Comments must be made in writing and sent to the Office of Policy and Evaluation, U.S. Merit Systems Protection Board, 1120 Vermont Avenue NW., 8th Floor, Washington, DC 20419, Attention: Dr. Ron Finnell.FOR FURTHER INFORMATION CONTACT:Dr. Ron Finnell, Senior Research Analyst, Office of Policy and Evaluation, U.S. Merit Systems Protection Board, 1120 Vermont Avenue, NW., 8th Floor, Washington, DC 20419, (202) 653-5812. SUPPLEMENTARY INFORMATION: The Civil Service Reform Act of 1978 established a list of statutory merit principles and prohibited personnel practices as standards for personnel management in the Federal Government. MSPB is responsible for protecting the public interest in a civil service administered according to these standards. The Office of Policy and Evaluation has principal responsibility within MSPB for OPM oversight and merit systems studies.(a) What Is A  Merit System Study?The law does not specify criteria for MSPB to use in determining the scope

and nature of merit systems studies. In exercising its discretion as to which studies to conduct, MSPB relies on its internal research staff as well as input from a broad range of outside individuals and organizations. In conducting any study, MSPB is also authorized to make such inquiries as may be necessary and, unless otherwise prohibited by law, to have access to personnel records or information from OPM or other agencies as needed.(b) What Is An OPM Significant Action?The law also does not specify criteria for MSPB to use in determining which actions of OPM are significant for purposes of preparing its report. In exercising its discretion as to, which actions of OPM to study, MSPB considers the following:(1) Any OPM policy or program which might conflict with the statutory merit principles or contribute to the commission of a prohibited personnel practice;(2) the extent to which other major decisions made or actions taken by OPM are in accord with and promote the merit principles; and(3) OPM’s overall impact on personnel management within the merit systems of the Federal civil service.(c) Public Comment on MSPB’s 1991 Research AgendaMSPB invites any interested person or organization to comment on: any systemic personnel management issues or practices which would assist MSPB in determining adherence to the merit principles and the absence of prohibited personnel practices. Individual personnel actions are outside the scope of the research agenda.Interested persons or organizations are further invited to comment on:Which actions of OPM since January 1989 were “significant” for the merit systems; and whether those actions were consistent with the merit system principles and free from prohibited personnel practices. Although comments are invited on any action taken by OPM since January 1989, they should be consistent with the criteria described above.(d) Format for CommentsThe comments should contain for each topic a short statement of the issue being raised, a brief explanation as to why it should be studied, and a description of the impact of the issue on the Federal service.(e) Acknowledgement of CommentsDue to the nature of this notice (i.e., a request for suggestions), no

acknowledgement or response will be provided to those who submit comments.(f) ConfidentialityMSPB will protect the identify of persons submitting comments and the confidentiality of such comments to the extent permitted by law.Dated: M a y  29,1990.
Robert E. Taylor,
Clerk o f the Board.[FR D oc. 90-12720 Filed 5-31-90; 8:45 am] 
BILLING CODE 7400-01-M

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES

Meetings, Humanities PanelAGENCY: National Endowment for the Humanities.a c t io n : Notice of meetings.-------------------------------------------------------------------- Ç-------------------------------------------i----su m m a r y : Pursuant to the provisions of the Federal Advisory Committee Act (Pub. L. 92-463, as amended), notice is hereby given that the following meetings of the Humanities Panel will be held at the Old Post Office, 1100 Pennsylvania Avenue, NW., Washington, DC 20506.FOR FURTHER INFORMATION CONTACT: Catherine Wolhowe, Advisory Committee Management Officer, (Alternate) National Endowment for the Humanities, Washington, DC 20506; telephone 202/786-0322.SUPPLEMENTARY INFORMATION: The proposed meetings are for the purpose of panel review, discussion, evaluation and recommendation on applications for financial assistance under the National Foundation on the Arts and the Humanities Act of 1965, as amended, including discussion of information given in confidence to the agency by grant applicants. Because the proposed meetings will consider information that is likely to disclose: (1) Trade secrets and commercial or financial information obtained from a person and privileged or confidential; (2) information of a personal nature the disclosure of which would constitute a clearly unwarranted invasion of personal privacy; or (3) information the disclosure of which would significantly frustrate implementation of proposed agency action, pursuant to authority granted me by the Chairman’s Delegation of Authority to Close Advisory Committee meetings, dated January 15,1978,1 have determined that these meetings will be closed to the public pursuant to subsections (c)(4), (6) and (9)(B) of



Federal Register / V ol. 55, N o. 106 / Friday, June 1, 1990 / Notices 22419section 552b of title 5, United StatesCode.1. Date: June 26,1990.Time: 8:30 a.m. to 6 p.m.Room: 415.Program: This meeting will review applications in Undergraduate Education, submitted to the Office of Challenge Grants, for projects beginning after December, 1990.
Catherine Wolhovve,
A dvisory Committee, Management O fficer
(Alternate).[FR D oc. 90-12644 Filed  5-31-90; 8:45 am i
BILLING CODE 7538-01HM

Meetings: Expansion Arts Advisory 
PanelPursuant to section 10(a)(2) of the Federal Advisory Committee Act (Pub.L. 92-463), as amended, notice is hereby given that a meeting of the Expansion Arts Advisory Panel (Challenge III Section) to the National Council on the Arts will be held on June 4,1990, from 1 p.m.-5:30 p.m. in room 714 at the Nancy Hanks Center, 1100 Pennsylvania Avenue, NW n Washington, D C 20506.A  portion of this meeting will be open to the public on June 4 from 1 p.m.-l:30 pjita. The topics for discussion will be opening remarks and general program overview.The remaining portion of this meeting on June 4 from 1:30 p.m.-5r30 p.m. is for the purpose of Panel review, discussion, evaluation, arid recommendation on applications for financial assistance under the National Foundation on the Arts and the Humanities Act o f1965, as amended, including information given in confidence to the agency by grant applicants. In accordance with the determination of the Chairman published in the Federal Register of February 13,1980, these sessions will be closed to the public pursuant to subsection (c) (4), and (6) arid (9){B) of section 552b of title 5, United States Code.If you need special accommodations due to a disability, please contact the Office of Special Constituencies, National Endowment for the Arts, 1100 Pennsylvania Avenue NW ., Washington, DC 20506, 202/682-5532, TTY 202/682- 5496, at least seven (7) days prior to the meeting.Further information with reference to this meeting can be obtained form Ms. Yvonne M. Sabine, Advisory Committee Management Officer, National Endowment for the Arts, Washington,DC 20506, or call (202) 682-5423.

Dated: M a y  25,1990.
Yvonne M . Sabine,
Director, Council and Panel Operations, 
National Endowment fo r the Arts.[FR D o c. 90-12783 Filed 5-31-90; 8:45 am j 
BILLING CODE 7537-01-M

NUCLEAR REGULATORY 
COMMISSION

Power Reactor Local Public Document 
Rooms to Receive Documents on 
Microfiche Rather Than Jn Paper CopyAGENCY: Nuclear Regulatory Commission.a c t io n : Notice of intent to distribute documents in microfiche format rather than in paper copy to power reactor local public document rooms.su m m a r y : Notice is hereby given that the libraries serving as local public document rooms (LPDRs) for commercially-operated nuclear power reactors will receive copies of these documents in microfiche format rather than in paper copy effective July 1,1990. d a t e s : This conversion to a microfiche- based LPDR program will be effective July 1,1990.FOR FURTHER INFORMATION CONTACT: Ms. Jona L. Souder, LPDR Program Manager, Freedom of Information Act/ Local Public Document Room Branch, Division of Freedom of Information and Publications Services, Office of Adminstration, U.S. Nuclear Regulatory Commission, Washington, DC 20555, Telephone 301-492-4344, or Toll-Free 80-738-8081.SUPPLEMENTARY INFORMATION: This conversion from a paper-based to a microfiche-based LPDR program was determined necessary due to the space limitations within libraries to accommodate the ever-increasing volume of NRC documents, which has averaged six linear feet of documents per LPDR per year. In the past seven years, 14 of the 76 power reactor LPDRs have been relocated because of a library’s inability or unwillingness to accommodate the growth in NRC documents sent to the libraries for the LPDR collections.Equipment for viewing and copying documents on microfiche is available at each LPDR. Library staff and NRC LPDR staff will assist patrons in using the NUDOCS microfiche collection. Many libraries already have other holdings on microfiche, and most library patrons have experience in using microfiche materials.The principal goals of the LPDR program will continue to be met in a

microfiche-based program. These goals are to assure that (1) Copies of docketed records are placed in the LPDRs in a timely manner, (2) indexes are available that will permit users to find the records they seek within a reasonable amount of time, (3) copies cah be made at a reasonable cost, and (4) the integrity of the collection is maintained.D ated A t  Bethesda, M arylan d , this 24th o f M a y , 1990.
For the Nuclear Regulatory Commission. 

Donnie H . Grimsley,
Director, D ivision o f Freedom o f Information 
and Publications Services, O ffice o f 
Adm inistration.[FR D o c . 90-12724 Filed 5-31-90; 8:45 am] 
BILLING CODE 75S0-C1-M

[Docket No. 030-04659 License No. 20- 
06799-02 EA 89-233]

Cambridge Medical Technology Corp. 
Order Imposing a Civil Monetary 
PenaltyI Cambridge Medical Technology Corporation (the “ licensee” ) is the holder of NRC Materials license No. 20- 06799-02 {the “ license”) issued by the Nuclear Regulatory Commission (the "Commission” or "NRC” ) which authorizes the licensee to possess and use seven curies of iodine-125, five curies of iodine-131 and one millicurie of hydrogen-3 in research and development, as defined in 10 CFR 30.4, and for processing, packaging and distribution to persons authorized to receive such materials pursuant to the terms and conditions of specific licenses issued by the Nuclear Regulatory Commission or any Agreement State. The license also authorizes file licensee to possess and use one millicurie of iodine-129 for the calibration of instruments. The license was issued on February 5,1970, was most recently renewed on January 11,1985, and has an expiration date of January 31,1990. In a letter dated January 16,1990, the licensee requested a 90-day extension of the expiration date. This request has been accepted by the NRC as a timely renewal application and the license remains in effect, pending final action on that application.On November 1,1989, the licensee discontinued operations at the facility, and subsequently transferred ail drums of radioactive waste to a waste burial site. In addition, all areas of the facility have been docontaminated with the exception of the areas where the licensee’s hoods, ventilation systems and waste compactor are located. These



22420 Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Noticesareas are still contaminated with iodine- 125, but access to them is controlled.II An NRC safety inspection of the licensee’s activities under the license was conducted at the licensee’s facility on November 8-9,1989. The results of the inspection indicated that the licensee had not conducted its activities in full compliance with NRC requirements. A  written Notice of Violation and Proposed Imposition of Civil Penalty was served upon the licensee by letter dated February 28, 1990. The Notice stated the nature of the violation, the provision of the Nuclear Regulatory Commission’s requirements that the licensee had violated, and the amount of the civil penalty for the violation. The licensee responded to the Notice by a letter dated March 27,1990. In its response, the licensee denied the violation.IIIUpon consideration of the licensee’s response and the statement of facts, explanations, and argument contained therein, the NRC staff has determined, as set forth in the Appendix to this Order, that the violation set forth in the Notice occurred as stated therein, and that the penalty proposed for the violation should be imposed.IVIn view of the foregoing and pursuant to section 234 of the Atomic Energy Act of 1954, as amended (Act) 42 U.S.C.2282, and 10 CFR 2.205, It is Hereby Ordered That:The licensee pay a civil penalty in the amount of $8,000 within 30 days of the date of this Order, by check, draft, or money order, payable to the Treasurer of the United States and mailed to the Director of Enforcement, U.S. Nuclear Regulatory Commission, ATTN: Document Control Desk, Washington,DC 20555.V The licensee may request a hearing within 30 days of the date of this Order. A  request for a hearing shall be clearly marked as a “Request for an Enforcement Hearing” and shall be addressed to the Director of Enforcement, U.S. Nuclear Regulatory Commission, ATTN: Document Control Desk, Washington, DC 20555. Copies shall also be sent to the Secretary, U.S. Nuclear Regulatory Commission and the Assistant General Counsel for Hearings and Enforcement at the same address and to the Regional Administrator, NRC Region 1,475 Allendale Road, King of Prussia, Pennsylvania 19406.

If a hearing is requested, the Commission will issue an Order designating the time and place of the hearing. If the licensee fails to request a hearing within 30 days of the date of this Order, the provisions of this Order shall be effective without further proceedings. If payment has not been made by that time, the matter may be referred to the Attorney General for collection.In the event the licensee requests a hearing as provided above, the issues to be considered at such hearing shall be:(a) Whether the Licensee was in violation of the Commission’s requirements as set forth in the Notice referenced in section II above, and(b) Whether, on the basis of such violation, this Order should be sustained.D ated at R ockville , M arylan d  this 22nd day o f M a y  1990. -For the N u clear Regulatory Com m ission. 
Hugh L. Thompson, }r.,
Deputy Executive Director fo r N uclear 
M aterials Safety, Safeguards and Operations 
Support.Appendix
Evaluations and ConclusionsOn February 28,1990, a Notice of Violation and Proposed Imposition of Civil Penalty was issued to Cambridge Medical Technology Corporation for a violation identified during an NRC inspection. The licensee responded to the Notice with a letter, dated March 27, 1990, denying the violation. The NRC’s evaluation and conclusion regarding the licensee’s arguments are as follows:1. Restatement o f Violation10 CFR 20.106(a) requires that no licensee release to an unrestricted area radioactive material in concentrations which exceed the limits specified in 10 CFR part 20, appendix B, table II, except as authorized by the Commission. 10 CFR 20.106(a) also permits that these concentrations may be averaged over a period not greater than one year.Contrary to the above; when averaged over the period from February 14 through October 19,1989 (a period not greater than one year), the licensee released iodine-125 from the radioiodination laboratory to the environment (unrestricted area) via the stack effluent in an average concentration of 7.6 E-10 microcuries per milliliter of air, which is approximately nine times the limit specified in 10 CFR part 20, appendix B, table II.This is a Severity Level II violation.(Supplement IV)Civil Penalty—$8,0002. Summary o f Licensee Response

The licensee, in its response, denies the violation. The licensee contends that the location of its sampling pump, which was in the compaction room, a contaminated area, probably caused falsely elevated results and, therefore, an overestimate of the concentration of iodine-125 released from its stack. The ' licensee states that the sampling pump was moved out of the contaminated room and relocated to the roof of the facility on November 30,1989, and that the concentration measured on the roof of the facility over the December 1-13, 1989 period was 54% lower than the concentration measured for the November 20-30,1989 period when the sampling pump was in the compaction room. The licensee claims that when corrected for the placement of the pump, as well as corrected for “wind pattern variation,” the release results were 1.6 times over NRC requirements. The licensee also claims that the reading observed for August 1989 is an error since August is its slowest month, and the reading is obviously completely out of line with all the rest of its data, and that if the result for the month of August is excluded from the calculation, the calculation release was within the NRC limit. Accordingly, the licensee claims that the data now available does not provide any factual basis for the NRC to maintain that the licensee was releasing iodine-125 to the eriVironment in amounts approximately nine times the regulatory limit.3. N R C  Evaluation o f the Licensee’s
ResponsePlacement of the sampling pump in the compaction room, a contaminated area, may have resulted in an incorrect estimate of the concentration of iodine- 125 released from the radioiodination laboratory to the environment.However, incorrect placement of the pump should have been detected in February 1989, when the measured results for that month were first found to be in excess of NRC limits. (That month was the first month that the concentration of radioactive materials in effluents released to unrestricted areas was measured, following the NRC issuance of a Notice of Violation on January 10,1989 for failure to evaluate such releases. An NRC enforcement conference for that violation was conducted on December 13,1988). If a proper evaluation of the effect of pump placement had been made at that time, corrective action could have been taken at that time, and appropriate adjustments made.In any case, the licensee has not provided sufficient basis for establishing that the sampling technique resulted in



Federal Register / V ol. 55, No. 100 / Friday, June 1, 1990 / Notices 22421measured values that were 54% higher than the actual release. A  review of the monthly data provided by the licensee for 1989 indicates a large variation of measured values from month-to-month while the sampling pump was located in the compaction room. For example, the measured release for November 1989 was 85% lower than the measured release for October 1989. Therefore, the 54% difference between the November and December readings could be attributed to monthly variation or to the fact that the amount of iodine-125 in use within the facility had been substantially reduced rather than the difference in location of the sampling pump. Accordingly, a sufficient basis was not provided for reducing the measured results by 54% or any other value.The NRC also notes that, in a letter dated January 31,1990, transmitting the report of an enforcement conference which was held on December 4,1989, the NRC accepted the licensee’s réévaluation of the efficiency of the sampling media. This réévaluation resulted in a reduction of the originally measured release from about fourteen times the regulatory limit to the cited nine times the regulatory limit.With respect to the licensee’s correction for “wind pattern variation” as well as disregarding of the measured result for August 1989, the licensee has provided no technical basis for making these adjustments. Therefore, the NRC concludes that the best estimate of the concentration released to the environment is approximately nine times the regulatory limit.
4. N R C ConclusionThe licensee has not provided a sufficient basis for withdrawal of the violation. Furthermore, the licensee has not provided any basis for mitigation of the amount of the civil penalty. Therefore, the NRC concludes that a civil penalty in the amount of $8,000 should be imposed for the purpose of emphasizing that NRC regulatory limits on the release of radioactive material to unrestricted areas must be met.[FR Doc. 90-12725 Filed 5-31-90; 8:45]
BiLLING CODE 7950-01-M

[Docket No. 50-213]

Connecticut Yankee Atomic Power 
Co.; Consideration of Issuance of 
Amendment to Facility Operating 
License and Opportunity for HearingThe U.S. Nuclear Regulatory Commission (the Commission) is considering issuance of an amendment to Facility Operating License No. DPR-

61, issued to Connecticut Yankee Atomic Power Company (licensee), for operation of the Haddam Neck Plant located in Middlesex County, Connecticut.The amendment would revise the Technical Specification (TS) section 5.3.1, “Fuel Assemblies” by providing the option of using stainless steel “filler rods” in place of fuel rods. In addition, the proposed TS change would require the licensee to submit a special report to the Commission should more than 30 fuel rods in the core or 10 rods in any assembly be replaced with stainless steel rods per refueling.Prior to issuance of the proposed license amendment, the Commission will have made findings required by the Atomic Energy Act of 1954, as amended (the Act) and the Commission’s regulations.By July 2,1990, the licensee may file a request for a hearing with respect to issuance of the amendment to the subject facility operating license and any person whose interest may be affected by this proceeding and who wishes to participate as a party in the proceeding must file a written request for a hearing and a petition for leave to intervene. Requests for a hearing and petitions for leave to intervene shall be filed in accordance with the Commissions’s “Rules of Practice for Domestic Licensing Proceedings” in 10 CFR part 2. Interested persons should consult a current copy of 10 CFR 2.714 which is available at the Commission’s Public Document Room, the Gelman Building, 2120 L Street NW.,Washington, DC 20555 and at the Local Public Document Room located at the Russell Library, 123 Broad Street, Middletown, Connecticut 06457. If a request for a hearing or petition for leave to intervene is filed by the above date, the Commission or an Atomic Safety and Licensing Board, designated by the Commission or by the Chairman of the Atomic Safety and Licensing Board Panel, will rule on the request and/or petition; and the Secretary or the designated Atomic Safety and Licensing Board will issue a notice of hearing or an appropriate order.As required by 10 CFR 2.714, a petition for leave to intervene shall set forth with particularity the interest of the petitioner in the proceeding, and how that interest may be affected by the results of the proceeding. The petition should specifically explain the reasons why intervention should be permitted with particular reference to the following factors: (1) The nature of the petitioner’s right under the Act to be made a party to the proceeding; (2) the nature and extent of the petitioner’s

property, financial, or other interest in the proceeding; and (3) the possible effect of any order which may be entered in the proceeding on the petitioner’s interest. The petition should also identify the specific aspect(s) of the subject matter of the proceeding as to which petitioner wishes to intervene. Any person who has filed a petition for leave to intervene or who has been admitted as a party may amend the petition without requesting leave of the Board up to fifteen (15) days prior to the first prehearing conference scheduled in the proceeding, but such an amended petition must satisfy the specificity requirements described above.Not later than fifteen (15) days prior to the first prehearing conference scheduled in the proceeding, a petitioner shall file a supplement to the petition to intervene which must include a list of the contentions which are sought to be litigated in the matter. Each contention must consist of a specific statement of the issue of law or fact to be raised or controverted. In addition, the petitioner shall provide a brief explanation of the bases of the contention and a concise statement of the alleged facts or expert opinion which support the contention and on which the petitioner intends to rely in proving the contention at the hearing. The petitioner must also provide references to those specific sources and documents of which the petitioner is aware and on which the petitioner intends to rely to establish those facts or expert opinion. Petitioner must provide sufficient information to show that a genuine dispute exists with the applicant on a material issue of law or fact. Contentions shall be limited to matters within the scope of the amendment under consideration. The contention must be one which, if proven, would entitle the petitioner to relief. A  petitioner who fails to file such a supplement which satisfies these requirements with respect to at least one contention will not be permitted to participate as a party.Those permitted to intervene become parties to the proceeding, subject to any limitations in the order granting leave to intervene, and have the opportunity to participate fully in the conduct of the hearing, including the opportunity to present evidence and cross-examine witnesses.A  request for hearing or a petition for leave to intervene must be filed with the Secretary of the Commission, U.S. Nuclear Regulatory Commission, Washington, DC 20555, Attention: Docketing and Services Branch, or may be delivered to the Commission’s Public Document Room, the Gelman Building,



22422 Federal Register / V o l. 55, No. 106 / Friday, June 1, 1990 / Notices2120 L Street NW., Washington, DC 20555, by the above date. Where petitions are filed during the last ten (10) days of the notice period, it is requested that the petitioner promptly so inform the Commission by a toll-free telephone call to Western Union at l-(800) 325- 6000 (in Missouri, l-(800) 342-6700). The Western Union operator should be given Datagram Identification Number 3737 and the following message addressed to John F. Stolz: petitioner’s name and telephone number, date petition was mailed; plant name; and publication date and page number of this Federal Register notice. A  copy of the petition should also be sent to the Office of the General Counsel, U.S. Nuclear Regulatory Commission, Washington,DC 20555, and to Gerald Garfield, Esquire, Day, Berry & Howard, Counselors at Law, City Place, Hartford, Connecticut 06103-3499, attorney for the licensee.Nontimely filings of petitions for leave to intervene, amended petitions, supplemental petitions and/or requests for hearing will not be entertained absent a determination by the Commission, the presiding officer or the presiding Atomic Safety and Licensing Board that the petition and/or Tequest should be granted based upon a balancing of the factors specified in 10 CFR 2.714(a)(l)(i)-(v) and 2.714(d).If a request for a hearing is received, the Commission’s staff may issue the amendment after it completes its technical review and prior to the completion of any required hearing if it publishes a further notice for public comment of its proposed finding of no significant hazards consideration in accordance with 10 CFR 50.91 and 50.92.For further details with respect to this action, see the application for amendment dated May 9,1990, which is available for public inspection at the Commission’s Public Document Room, the Gelman Building, 2120 L Street NW., Washington, DC 20555, and at the Local Public Document Room, the Russell Library, 123 Broad Street, Middletown, Connecticut 06457.D ated at R o ck ville , M aryland, this 24th day of M a y  1990.For the N u clear Regulatory Com m ission. John F . Stolz,

Director, Project Directorate 1-4, D ivision o f 
Reactor Projects—I/ il, O ffice o f Nuclear 
Reactor Regulation.[FR D oc. 90-12726 Filed 5-31-90; 8:45 am] 
BILLING CODE 7950-01-M

[Docket No. 50-461]
Illinois Power Co-., et al., Issuance of 
Amendment to Facility Operating 
LicenseThe United States Nuclear Regulatory Commission (the Commission) has issued Amendment No. 36 to Facility Operating License No. NPF-62 issued to the Illinois Power Company (IP), and Soyland Power Cooperative, Inc. (the licensees), for operation of the Clinton Power Station, Unit 1, located in DeWitt County, Illinois.This amendment consists of the addition of an ACTION to Technical Specification 3.5.1 for an inoperable Automatic Depressurization System (ADS) low pressure alarm system instrumentation channel(s).The application for the amendment complies with the standards and requirements of the Atomic Energy Act of 1954, as amended (the Act), and the Commission’s rules and regulations. The Commission has made appropriate findings as required by the Act and the Commission’s rules and regulations in 10 CFR chapter I, which are set forth in the license amendment.Notice of Consideration of Issuance of Amendment and Opportunity for Prior Hearing in connection with this action was published in the Federal Register on February 18,1988 (53 FR 4916). No request for hearing or petition for leave to intervene was filed following this notice.The Commission has prepared an Environmental Assessment and Finding of No Significant Impact related to the action and has determined not to prepare an environmental impact statement. Based upon the Environmental Assessment, the Commission has concluded that the issuance of this amendment will not have a significant effect on the quality of the human environment. tFor further details with repect to the action, see (1) The application for amendment dated October 30,1987, (2) Amendment No. 36 to License No. NPF- 62, and (3) the Environmental Assessment and Finding of No Significant Impact All of these items are available for public inspection a f  the Commission’s Public Document room, 2120 L Street NW., Washington, DC; and at Vespasian Warner Public Library, 120 West Johnson Street, Clinton, Illinois 61727. A  copy of items (2) and (3) may be obtained upon request addressed to the U.S. Nuclear Regulatory Commission, Washington, DC 20555, Attention; Director, Division of Reactor Projects.

D ated at R ockville, M aryland, this 24th day o f M a y , 1990.For the N u clear Regulatory Com m ission. Richard F. Dudley,
Acting Director, Project Directorate 111-2, 
D ivision o f Reactor Projects—III, IV , V  and 
Special Projects, O ffice o f N uclear Reactor 
Regulation.[FR D oc. 90-12727 Filed 5-31-«); 8:45 am] 
BILUNG CODE 7590-01-M

OFFICE OF PERSONNEL 
MANAGEMENT

Request for Extension of Rl 38-45 
Submitted to OMB for ClearanceAGENCY: Office of PersonnelManagement.a c t io n : Notice.SUMMARY: In accordance with the Paperwork Reduction Act of 1980 (title 44, U.S. Code, chapter 35), this notice announces theTeclearance of an information collection, R I38-45, We Need the Social Security Number of the Person Named on the Back of This Form. This form is used by Civil Service Retirement System to obtain the correct Social Security Number of annuitants or survivor annuitants. It is also needed to report annuity payments to the Internal Revenue Service for tax purposes.Approximately 3,000 forms are completed annually, each requiring approximately 5 minutes to complete, for a total public burden of 250 hours. For copies of this proposal, call C. Ronald True worthy on (202) 606-2261. DATES: Comments on this proposal should be received on or before July 2, 1990.ADDRESSES: Send or deliver comments to Joseph Lackey, OPM Desk Officer, Office of Information and Regulatory Affairs, Office of Management and Budget, New Executive Office Building, NW., room 3235, Washington, DC 20503. FOR FURTHER INFORMATION CONTACT: Mary Beth Smith-Toomey, (202) 606- 0623.

U .S . Office of Personnel Management. 
Constance Berry Newman,
Director.[FR D oc. 90-12643 Filed 5-31-90; 8:45 am] 
BILUNG CODE 6325-01-M

PROSPECTIVE PAYMENT 
ASSESSMENT COMMISSION

Meeting; Subcommittee on Hospital 
Productivity and Cost EffectivenessNotice is hereby given of the meetings of the Prospective Payment Assessment



Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Notices 22423Commission on Tuesday and Wednesday, June 12-13,1990, at the Park Hyatt Hotel, 24th & M Streets NW., Washington, DC.The Subcommittee on Hospital Productivity and Cost-Effectiveness will meet in Main Ballroom A  at 9 a.m. on Tuesday, June 12,1990. The Subcommittee on Diagnostic and Therapeutic Practices will convene its meeting at 9 a.m. on Tuesday, June 12, 1990 in Hyde Park rooms I and II.The Full Committee will meet on Wednesday, June 13,1990, at 8:30 a.m. in Main Ballroom A.All meetings are open to the public. 
Donald A . Young,
Executive Director.
[FR Doc. 90-12719 Filed 5-31-90; 8:45 am] 
BILLING CODE 6820-BW-M

RESOLUTION TRUST CORPORATION

Real Property Disposal; Statement of 
Policy on Determining Market Value of 
Assets and Establishing Prices in 
Auction Sales

a g e n c y : Resolution Trust Corporation (RTC).
a c t i o n : Policy statement.
s u m m a r y : Notice is hereby given that on May 8,1990, the Resolution Trust Corporation (“RTC”) adopted a policy statement for establishing market value of real estate assets and prices in auction sales. The RTC will normally rely on independent appraisals for determining a real property’s market value. However, the policy statement allows RTC managers to adjust market value below appraised value after a period of extensive marketing based upon an analysis of offers received, recent comparable sales, and other market evidence. The policy statement also allows the RTC to sell properties absolute at auctions if the property has an established market value less than $100,000 and if the property has been widely exposed to the market. Furthermore, all other properties may be sold at auctions with reserve prices as specified in the policy statement.The RTC is publishing this policy statement to help ensure public awareness and accurate understanding of this important policy. This policy statement is designed for the RTC’s internal operations and not for regulatory purposes.
EFFECTIVE DATE: May 8,1990.
FOR FURTHER INFORMATION CONTACT: Robert I. Dodge, Assistant Director for Real Estate Disposition, (202) 416-7475.

SUPPLEMENTARY INFORMATION: The RTC Board of Directors adopted this policy pursuant to section 501 of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (“FIRREA”). FIRREA has charged the RTC with establishing an appraisal or other valuation method for determining the market value of real property. The adopted policy implements this requirement by supplementing independent appraisals with other market evidence to establish market value for real property assets. Furthermore, the RTC believes that this policy will allow the RTC to maximize the net present value return when disposing of real property assets.The text of the RTC’s policy follows:Determining Market Value of Assets
I. IntroductionPursuant to the Financial Institutions Reform, Recovery and Enforcement Act of 1989 (“FIRREA”), the RTC has been charged with establishing “an appraisal or other valuation method for determining the market value of real property.” [Section 501 (b) (12) (D) (ii)] FIRREA imposes certain limitations on the RTC with respect to disposing of real property assets in relationship to market value, especially with regard to disposition of these assets in “distressed areas” .Title V  of FIRREA permits some latitude in the method(s) used to determine the market value of properties. Title XI, however, mandates specific appraisal requirements on the RTC. The RTC’s proposed regulation 12 CFR part 1608—Appraisals, developed pursuant to FIRREA, requires that any real estate-related transaction (with a value greater than $15,000) including the sale, lease, or purchase of property or the use of real property as security for a loan or investment, requires an appraisal performed in accordance with the RTC’s standards.The RTC will normally rely on independent appraisals for determining a real property’s market value.However, the RTC may use alternative valuation methods, such as appraisal reviews, brokers’ opinions, competitive market analysis, and market evaluations based on offers received and comparable sales, to supplement appraisals when determining an asset’s market value. The alternative techniques should be used on a case-by- case basis in order to maximize the RTC’s use of independent and objective sources.

II. Significance o f Appraised ValueThe purpose of an appraisal is to provide an objective and realistic opinion of market value. The RTC requires appraisals performed by independent third parties, with the goal of providing objective and independent estimates of market value from individuals not associated with the disposition of the real property asset. Although appraisals do not provide indisputable evidence of value, they do provide a reasonable basis for determining the value for a given property. In particular, the valuation is useful in making the determination whether to sell property for a specified price.
III. PolicyThe following general policy will be performed by RTC staff and contractors when determining market value:(1) One or more appraisals will be obtained for each real estate asset in accordance with RTC’s existing Appraisal policy. The appraisals should be reviewed and if appropriate, substantiated by brokers’ opinions and other market analysis.(2) If the appraisal conforms to the RTC’s standards, then the appraised value adjusted for holding costs and other verifiable costs not reflected in the appraisal will be the RTC’s established market value.(3) If two current appraisals were obtained for the asset pursuant to RTC policy, then the average of the appraised value adjusted for the aforementioned costs will be the RTC’s established market value.(4) Results of the RTC’s marketing of the property should be monitored by RTC asset staff or the RTC’s asset management contractor. If the property has been aggressively marketed and either (i) No offers were received; or (ii) all bona fide offers received were significantly lower than the appraised value, the asset manager should explore revising the RTC’s established market value. Other evidence such as recent broker’s opinions or an analysis of recent comparable sales, should be obtained to substantiate a revision of market value.(5) Upon analysis of the marketing efforts and other substantiation, the asset manager may recommend revising the established market value. However, a revision greater than 15% of appraised (or average apraised) value adjusted for any savings of holding or other verifiable costs, will not be allowed a* any one time. Furthermore, two revisions totaling more than 20% will not



22424 Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Noticesbe permitted without obtaining new appraisal(s). The first revision will not be allowed if marketing efforts are deemed inadequate and if  the asset has not been actively marketed for at least six months [four months for single family homes). Any subsequent revision would require at least three months of additional marketing since the prior revision.(6) If the asset manager believes that either (i) A  revision at any one time greater than 15%; or (ii) revisions totalling more than 20% are substantiated and appropriate, then a new appraisal[s) should be obtained.IV. ProceduresApproval of the revised market value may be made by the level of authority which approved the original sales price.V . ConclusionThe RTC’s establishment of market value will rely on sound appraisals, since the appraisal process requires an in-depth market analysis by an independent and objective party. However, appraisals only provide an estimate of market value, and do not necessarily offer indisputable evidence of value. These guidelines allow the RTC some flexibility for determining market value of assets, based on sound appraisal practices and market analysis valuation techniques.Establishing Prices in Auction Sales
I. IntroductionAuctions offer an excellent method for efficiently disposing of real estate properties, especially useful for an organization with the scale of disposition activity of the RTC. The theory behind auctions is that if marketed correctly, the properties will be exposed to many potential purchasers (far more than would be possible for each property when marketed individually) and that an early sale will enable the RTC to forego actual holding costs and opportunity costs. There are three general methods for conducting auctions:• Selling properties absolute, that is, to the highest bidder without regard to a minimum price;• Selling properties absolute with minimum bid absolute prices, that is, to the highest bidder as long as the final bid price is greater than a pre determined price established for the asset; and• Selling properties with the right of reserve to accept or reject any offer.While the last method results in the greatest protection to the seller, it is a general belief that selling properties

absolute will generate the greatest interest among potential investors, since they know that the seller is obligated to sell the properties, and hence, result in attaining true market value. Similarly, setting minimum prices high, rather than low, discourages participation and thus reduces actual bidding*The RTC will explore conducting auctions on specified properties as an alternative to marketing properties through local, regional, or national brokers. Well conducted auctions can approximate the sales prices obtained by other methods of sales, in aggregate, if not on each property. Key characteristics of successful auctions are:• Large scale, national or international marketing of the properties so that the auction brings even greater market exposure than would normally be attained through a normal listing arrangement;• Accurate, sufficient information on each of the properties available to potential purchasers; and• Ample time and opportunity for prospective bidders to inspect the property and property records.Well conducted auctions with extensive marketing, and which enable the RTC to reduce its actual and opportunity costs of money, are consistent with the R TC’s mandated objectives of: 1) maximizing the net present value return from the sale of assets; and 2) minimizing the impact of such transactions on local real estate and financial markets.The pricing policies for auctions stated below are believed to maximize net present value return for the RTC.
II. PolicyThe following policy shall be followed by RTC staff and private sector contractors for establishing prices in auctions:(1) Auctions will require extensive marketing efforts with large scale regional, national, and possibly international, exposure. Minimum marketing efforts will include extensive advertising in newspapers and appropriate trade journals, publication and distribution of brochures, press releases and solicitations to prospects in RTC’s data base of potential buyers.(2) Properties may be sold absolute in auctions if (i) The property has an established market value below $100,000; and the property has been widely exposed to the market. Property in conservatorship which satisfies the eligibility requirements for RTC’s Affordable Housing Program may nol be sold at auction. Finally, RTC will reserve the right to reject any and all

offers which are made in the absence of a competitive bidding environment.(3) All other properties may be sold at auctions with reserve prices set at levels to take into account the benefits of an expedited sale, including savings of holding costs, and marketings costs Furthermore, to stimulate active bidding associated with the auction process,RTC may set reserve prices at less than the expected sale price excepting under no circumstances can reserve prices be set at less than 70% of the current appraised value, adjusted for any savings of sale’s expenses or costs as a result of an expedited sale
III. ConclusionThe auction pricing policy outlined above gives the RTC reasonable flexibility when conducting auctions on real estate properties. If an auction exposes property to the market sufficiently and is otherwise properly conducted, disposition prices will establish the true market value, and if any discount is received, the cost savings resulting from the expedited sale compensates for any discount from market value.It is thus expected that, in aggregate, RTC will have as high a net present value return from auction sales as from individual sales under existing policy, The sale prices on individual properties may vary up or down from that standard. The 70% reserve price floor for the larger properties has been established to met the needs of the expected few properties which may sell below established appraised value. A higher reserve figure would discourage participation and probably reduce aggregate net present value yield 
John M . Buckley, Jr.,
Executive Secretary, Resolution. Trust 
Corporation.
[FR Doc. 90-12704 Filed 5-31-90; 8:45 am,] 
BILLING CODE 6714-01-M

SECURITIES AND EXCHANGE 
COMMISSION

Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Pacific Stock Exchange, 
Incorporated

M ay 25,1990,The above named national securities exchange has filed applications with the Securities and Exchange Commission (“Commission”) pursuant to section 12(f)(1)(B) of the Securities Exchange Act of 1934 and rule 12f~l thereunder for



Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Notices 22425unlisted trading privileges in the following securities:BHC Communications, Inc.Common Stock, Class A, $.01 Par Value (File No. 7-5965)Blackstone Advantage Term Trust, Inc.Common Stock, $.01 Par Value (File No. 7-5966}Dow Chemical CompanyContingent Value Rights expiring 9/ 30/91 (File No. 7-5967)Freeport McMoran Copper Company, Inc.Common Stock, $.10 Par Value (File No. 7-5968)Hillhaven CorporationCommon Stock, $.15 Par Value (File No. 7-5969)Holnam, Inc.Common Stock, No Par Value (File No. 7-5970)Kyocera CorporationAmerican Depositary Receipts (File No. 7-5971)Network Equipment Technologies, Inc.Common Stock, $.01 Par Value (File No. 7-5972)New Line Cinema CorporationCommon Stock, $.01 Par Value (File No. 7-5973)RMI Titanium CompanyCommon Stock, $.01 Par Value (File No. 7-5974)Texaco, Inc.Series C Variable Rate Cumulative Preferred Stock (File No. 7-5975) Vivra, Inc.Common Stock, $.01 Par Value (File No. 7-5976)These securities are listed and registered on one or more other national securities exchange and are reported in the consolidated transaction reporting system.Interested persons are invited to submit on or before June 18,1990, written data, views and arguments concerning the above-referenced application. Persons desiring to make written comments should file three copies thereof with the Secretary of the Securities and Exchange Commission, 450 5th Street, NW.,-Washington, DC 20549. Following this opportunity for hearing, the Commission will approve the application if it finds, based upon all the information available to it, that the extensions of unlisted trading privileges pursuant to such applications are consistent wifti the maintenance of fair and orderly markets and the protection of investors
For the Commission, by the Division of 

Market Regulation, pursuant to delegated 
authority.
Jonathan G. Katz,
Secretary.
fFR Doc. 90-12647 Filed 5-31-90; 8:45 am j 
BILLING CODE 8010-01-M

Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Philadelphia Stock Exchange, 
Incorporated

M ay 25,1990.The above named national securities exchange has filed applications with the Securities and Exchange Commission (“Commission”) pursuant to section 12(f)(1)(B) of the Securities Exchange Act of 1934 and rule 12f-4 thereunder for unlisted trading privileges in the following securities:Europe Fund, Inc.Common Stock, $.001 Par Value (File No. 7-5943)France Growth Fund, Inc.Common Stock, $.01 Par Value (File No. 7-5944)Luxottica Group S.P.A.American Depositary Shares (File No. 7-5945)Pacific-European Growth Fund, Inc. Common Stock, $.10 Par Value (File No. 7-5946)Wahlco Environmental Systems, Inc. Common Stock, $.01 Par Value (File No. 7-5947)Allstate Municipal Income Opportunities Trust III Shares of Beneficial Interest, $.01 Par Value (File No. 7-5948)Blackstone Advantage Term Trust, Inc. Common Stock, $.01 Par Value (File No. 7-5949)Coeur d’Alene Mines Corporation Common Stock, $1 Par Value (File No. 7-5950)Edisto Resources Corporation Common Stock, $.01 Par Value (File No. 7-5951)Fingerhut Companies, Inc.Common Stock, $.01 Par Value (Fite No. 7-5952)Global Utility Fund, Inc.Common Stock, $0.01 Par Value (File No. 7-5953}Mortgage and Realty Trust Shares of Beneficial Interest, $1 Par Value (File No. 7-5954)Northwestern Public Service Co. Common Stock, $3.50 Par Value (File No. 7-5955)These securities are listed and registered on one or more other national securities exchange and are reported in the consolidated transaction reporting system.Interested persons are invited to submit on or before June 18,1990, written data, views and arguments concerning the above-referenced application. Persons desiring to make written comments should file three copies thereof with the Secretary of the Securities and Exchange Commission,

450 5th Street NW., Washington, DC 20549. Following this opportunity for hearing, the Commission will approve the application if it finds, based upon all the information available to it, that the extensions of unlisted trading privileges pursuant to such applications are consistent with the maintenance of fair and orderly markets and the protection of investors.
For the Commission, by the Division of 

Market Regulation, pursuant to delegated 
authority.
Jonathan G. Katz,
Secretary\
[FR Doc. 90-12646 Filed 5-31-90; 8:45 am) 
BILLING CODE 8010-01-M

Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Midwest Stock Exchange, 
Incorporated

M ay 25,1990.The above named national securities exchange has filed applications with the Securities and Exchange Commission (“Commission”) pursuant to section 12(f)(1)(B) of the Securities Exchange Act of 934 and rule 12f-l thereunder for unlisted trading privileges in the following securities:8 & H Ocean Carriers Ltd.Common Stock, $.01 Par Value (File No. 7-5956)B & H Merritime Carriers Ltd.Common Stock, $.01 Par Value (File No. 7-5957)City National Corp.Common Stock, $1 Par Value (File No. 7-5958)France Growth Fund, Inc.Common Stock, $.01 Par Value (File No. 7-5959)Pioneer Financial Services, Inc.Common Stock, $1 Par Value (File No 7-5960)Schult Homes Corporation Common Shares, Without Par Value (File No. 7-5961)Alltel CorporationCommon Stock, $1 Par Value (File No. 7-5962)Tacoma Boatbuilding Co.Common Stock, $1 Par Value (File No. 7-5963)Tyler Corporation Common Stock, $.10 Par Value (File No. 7-5964)These securities are listed and registered on one or more other national securities exchange and are reported in the consolidated transaction reporting system.
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Interested persons are invited to submit on or before June 18,1990, written data, views and arguments concerning the above-referenced applications. Persons desiring to make written comments should file three copies thereof with the Secretary of the Securities and Exchange Commission, 450 Fifth Street, NW., Washington, DC 20549. Following this opportunity for hearing, the Commission will approve the applications if it finds, based upon all the information available to it, that the extensions of unlisted trading privileges pursuant to such applications are consistent with the maintenance of fair and orderly markets and the protection of investors.
For the Commission, by the Division of 

Market Regulation, pursuant to delegated 
authority.
Jonathan G. Katz,
Secretary.
[FR Doc. 90-12648 Filed 5-31-90; 8:45 am] 
BILLING CODE 8010-01-M

[Rel. No. IC -17508; 811-5368]

FBL Institutional Series Fund; Notice 
of Application

M ay 24,1990.
a g e n c y : Securities and Exchange Commission (‘'SEC”). 
a c t i o n : Notice of Application for Deregistration under the Investment Company Act of 1940 (the "1940 Act”).
a p p l ic a n t : FBL Institutional Series Fund.
RELEVANT 1940 ACT SECTION: Section 8(f).
SUMMARY OF APPLICATION: Applicant seeks an order declaring that it has ceased to be an investment company under the 1940 Act. 
f il in g  d a t e : The application on Form N-8F was filed on December 14,1989 and amended on May 21,1990.
HEARING OR NOTIFICATION OF HEARING: An order granting the application will be issued unless the SEC orders a hearing. Interested persons may request a hearing by writing to the SEC’s Secretary and serving applicant with a copy of the request, personally or by mail. Hearing requests should be received by the SEC by 5:30 p.m. on June20,1990, and should be accompanied by proof of service on applicant, in the form of an affidavit or, for lawyers, a certificate of service. Hearing requests should state the nature of the writer’s interest, the reason for the request, and the issues contested. Persons may request notification of a hearing by writing to the SEC’s Secretary.

ADDRESSES: Secretary, SEC, 450 5th Street, NW., Washington, DC 20549. Applicant, 5400 University Avenue,West Des Moines, Iowa 50265.
FOR FURTHER INFORMATION CONTACT: Robert B. Carroll, Staff Attorney, at (202) 272-3043, or Jeremy N. Rubenstein, Branch Chief, at (202) 272-3023 (Division of Investment Management, Office of Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The following is a summary of the application. The complete application may be obtained for a fee at the SEC’s Public Reference Branch or by contacting the SEC’s commercial copier at (800) 231-3282 (in Maryland (301) 258- 4300).Applicant’s Representations1. Applicant registered as an open-end management investment company under the 1940 Act on October 21,1987. Applicant filed a registration statement under the Securities Act of 1933 on October 21,1987 with respect to an indefinite number of shares of beneficial interest, which registration statement became effective on April 26,1988. Applicant had three series of shares: Growth Common Stock Portfolio, Ginnie Mae Portfolio, and High Quality Bond Portfolio.2. Applicant was organized as a business trust under the laws of the State of Massachusetts pursuant to a Declaration of Trust dated August 10, 1987. On April 12,1989, the board of trustees of applicant authorized the appropriate officers of applicant’s investment adviser, FBL Investment Advisory Service, Inc. (the “Adviser”), to take any necessary action to effect the termination of applicant.3. On May 17,1989, written notice of the board’s decision to terminate applicant was sent to the shareholders of applicant. Each shareholder executed a written redemption request authorizing applicant to redeem his shares at the net asset value as of May 24,1989.4. The securities held by the High Grade Portfolio and Ginnie Mae Portfolio were sold in principal transactions at the market value thereof. The proceeds of such sales were then invested in repurchase agreements which matured on the date of liquidation, thus creating cash for distribution to shareholders. The securities held by the Growth Common Stock Portfolio were sold to broker- dealers in principal transactions or through broker-dealers on a bes1 execution basis. The proceeds of such sales were then invested in repurchase agreements which matured on the date

of liquidation, thus creating cash for distribution to shareholders. Liquidating distributions to shareholders were made on May 26,1989.5. Applicant’s organizational expenses of $44,254.24 were paid directly by the Adviser. The Adviser also paid the applicant’s expenses (which were primarily legal and accounting) incurred in connection with the liquidation of applicant.6. None of the series of applicant has retained any asset and none of such series has any known liability.Applicant is not a party to any litigation or administrative proceeding. There are no shareholders of applicant. Applicant is not engaged in and does not propose to engage in any activities other than those necessary to wind up its affairs.
For the Commission, by the Division of 

Investment Management, under delegated 
authority.
Jonathan G. Katz,
Secretary.
[FR Doc. 90-12649 Filed 5-31-90; 8:45 am] 
BILLING CODE 8010-01-M

[Rel. No. IC— 17506; 812-7409]

The Equitable Funds, et a!.; Notice of 
Application

M ay 23,1990.
AGENCY: Securities and Exchange Commission (“SEC”).
a c t i o n : Notice of Application for Exemption under the Investment Company Act of 1940 (“Act”).
APPLICANTS: The Equitable Funds (the “Trust”}; Equico Securities, Inc.; The Equitable Life Assurance Society of the United States.
RELEVANT ACT SECTIONS: Exemption requested under section 6(c) from the provisions of sections 18(f)(1), 18(g) and 18(i).
SUMMARY OF APPLICATION: The applicants seek an order permitting the issuance of two separate classes of securities representing interests in the same investment portfolio, one of which would convert into the other after a specified period to permit investors the benefit of a lower Rule 12b-l distribution fee, which classes would be identical in all other respects except for differences relating to shareholder service expenses, class designations, voting rights, and dividend payments.
f il in g  DATE: The application was filed on October 11,1989, and amended and restated on March 21,1990, May 7,1990, and May 23,1990.
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HEARING OR NOTIFICATION OF HEARING: An order granting the application will be issued unless the SBC orders a hearing. Interested persons may request a hearing by writing to the SEC’s Secretary and serving applicants with a copy of the request, personally or by mail. Hearing requests should be received by the SEC by 5:30 p.m. on June19,1990, and should be accompanied by proof of service on the applicants, in the form of an affidavit or, for lawyers, a certificate of service. Hearing requests should state the nature of the writer’s interest, the reason for the request and the issues contested. Persons may request notification of a hearing by writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 5th Street, NW ., Washington, DC 20549; Applicants, 1755 Broadway, New York, New York 10019.
FOR FURTHER INFORMATION CONTACT: Stuart Horwich, Staff Attorney, at (202) 272-7779 or Jeremy N. Rubenstem, Branch Chief, at (202) 272-3023 (Division of Investment Management, Office of Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The following is a summary of the application. The complete application may be obtained for a fee at the SEC’s Public Reference Branch or by contacting the SEC’s commercial copier at (800) 231-3282 (in Maryland (301) 258- 4300).Applicants’ Representations1. The Trust is a Massachusetts business trust that currently has four existing series of shares (eadh a “Fund,” collectively, the “ Funds”): The Equitable Growth Fund, The Equitable Balanced Fund, The Equitable Government Securities Fund, and The Equitable Tax Exempt Fund. The applicants seek to have the requested relief extend both to the Trust’s four existing series and to any future series of shares o f the Trust.2. The Equitable Life Assurance Society of the United States (“Equitable”) serves as each Fund’s investment manager. Equitable Capital Management Corporation (“Equitable Capital”), a wholly owned subsidiary of Equitable, acts as each Fund’s investment adviser and also performs certain accounting services for each Fund pursuant to separate sub-advisoiy agreements between Equitable and Equitable Capital. The Trust’s shares are sold by Equico Securities, Inc. (the “Distributor”), a wholly owned subsidiary of Equitable, which acts as the Trust’s principal underwriter, and by the network of Equitable agents (the “Equitable Agents” ) who are registered representatives of the Distributor.

3. Presently, the Trust offers its shares without an initial sales charge. The Trust, however, imposes a contingent deferred sales chqrge (“C D SC ”) which will not exceed 5.00% of the aggregate purchase payments made by an investor and which is payable to the Distributor from the proceeds of certain redemptions of the Trust’s shares. In addition, the Trust has adopted a distribution plan pursuant to rule 12b-l under the Act whereby each Fund pays the Distributor a distribution fee at an annual rale not to exceed 1.00% of the Fund’s average daily net assets.4. The Trust proposes to establish a dual distribution system with respect to each Fund to provide investors with the option of purchasing shares either subject to a CD SC and a distribution plan as described above (the "Deferred Option”) or subject to a front-end sales load and a distribution plan proposed to be adopted by the Trust in accordance with rule 12b-l (the “Front-End Load Option”). The distribution fee will be at an annual rate not to exceed <50% of the average daily net assets attributable to such Fund’s Front-End Load shares.5. The Trust proposes to implement the dual distribution system by dividing each Fund into two classes of shares, referred to herein as Class an Class B, with Class A  shares being offered pursuant to the Deferred Option and Class B shares being offered pursuant to the Front-End Load Option. The distribution fees under the Deferred Option and the Front-End Option will be accrued daily and will be paid monthly. Shares purchased through the reinvestment of dividends and other distributions will be the same class as the shares to which the dividend or other distribution relates.6. The Class A  shares and Class B shares will represent interests in the same portfolio of investments of a Fund, and be identical in all respects, except as set forth below. The only differences between Class A  shares and Class B shares of the same Fund will Telate solely to: (i) The impact of the fees of the respective rule 12b-l distribution payments made by each of the Class A  shares and Class B shares of a Fund, any incremental transfer agency costs attributable solely to the Class A  shares of a Fund as a result of the CDSC attending the Deferred Option, and any other incremental expenses subsequently identified that should properly be allocated to one class which shall be approved by the SEC pursuant to an amended order, (ii) voting rights on matters which pertain to the rule 12b-l distribution plans, fill) the different exchange privilege attending each class as described below, (iv) the

conversion feature applicable only to Class A  shares as described below, and (v) the designation of each class of shares of a Fund.7. Currently, each of the Trust’s Funds and Alliance Capital Reserves, Alliance Government Reserves, and Alliance Tax-Exempt Reserves (the “Alliance Funds”), a group of "money market” mutual funds advised by an affiliate of Equitable, have an exchange program in connection with their shares in compliance with rule lta -3  under the Act. Upon implementation o f the dual distribution system, Class A  shares of a Fund will be exchangeable for Class A  shares of the Trust’s other Funds and shares of the Alliance Funds, and Class B shares of a Fund will be exchangeable for Class B shares of the Trust’s other Funds and shares of the Alliance Funds. Alliance Fund shares will be exchangeable for either a Fund’s Class A  or Class B shares; provided, however, that if Alliance Fund shares were acquired pursuant to an exchange privilege, such Alliance Fund shares would only be exchangeable for the class of Fund shares involved in the original exchange into the Alliance Fund shares. All exchanges between a Fund’s Class A  and Class B shares and shares of the Alliance Funds will continue to comply with the requirements of rule lla -3  under the Act.8. A  shareholder’s Class A  shares will remain outstanding for approximately six years. On the sixth anniversary of the first day o f the month in which such shares were purchased, each Class A  share (except those purchased through the reinvestment of dividends and other distributions paid in respect of Class A shares) will automatically convert to a Class B share and will no longer be subject to the higher distribution fee under the Deferred Option. As will be the case with respect to Class A  shares that have been outstanding for less than six years, shares purchased through the reinvestment of dividends and other distributions paid in respect of Class A shares will be treated as Class A  shares for purposes of the payment of the distribution fee under the Deferred Option. However, For purposes of conversion to Class B, all Class A shares in a shareholder’s Fund account that were purchased through the reinvestment of dividends and other distributions paid in respect of those Class A  shares (and which have not converted to Class B shares as provided in the following sentence) will be considered to be held in a separate subaccount. Each time any Class A  shares in the shareholder’s Fund account (other than those in the sub-account referred to
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in the preceding sentence) convert to Class B, an equal pro rata portion of the Class A  shares then in the subaccount will also convert to Class B shares. In addition, if a shareholder exchanges Class A  shares of one Fund for shares of one or more of the Alliance Funds, the period of time during which a shareholder keeps his or her investment in such Alliance Fund or Funds will not be included in the period of time during which that investment is deemed to be invested in the Trust for purposes of calculating the conversion of such Class A  shares to Class B shares.9. Each of the Funds commenced the public offering of its shares in October of 1987. Therefore, no existing shares of any of the Funds will be reclassified as the Trust’s Class B shares upon implementation of the dual distribution system because none of such shares will have been outstanding for more than six years. Within one year of the date the applicants’ requested order is granted, Class A  shareholders will approve the conversion feature of the dual distribution system.10. The division of each Fund into two classes of shares is subject to either (i) the Trust’s receipt and the continuing effectiveness of a ruling of the Internal Revenue Service to the effect that the assessment of different distribution fees and any other expenses to a Fund’s two classes of shares in connection with the dual distribution system does not result in any Fund’s dividends or distributions constituting “preferential dividends” under the Internal Revenue Code of 1986, as amended, or (ii) the Trust’s receipt and the continuing availability of an opinion of counsel to the same effect in the event the Internal Revenue Service will not issue such a ruling. In addition, the conversion of Class A  shares to Class B shares is subject to both the Class A  shareholders’ approval of the conversion feature of the dual distribution system and to the continuing availability of an opinion of counsel to the effect that the conversion of shares does not constitute a taxable event under federal income tax law. The conversion of Class A  shares to Class B shares may be suspended if such an opinion is no longer available. In the event that conversions of Class A  shares do not occur, Class A  shares would continue to be subject to the higher distribution fee and any incremental transfer agency costs attending the Deferred Option for an indefinite period, as is presently the case with respect to the Trust’s existing shares.11. Both the Front-End Load Option and the Deferred Option are intended to give investors a choice in selecting the

method of purchasing the Trust’s shares while at the same time enabling the Distributor to be compensated for the services rendered and expenses incurred in connection with the distribution of the class of shares to which the particular option relates.Under the Front-End Load Option, an investor would purchase Class B shares at their net asset value plus a front-end sales load. As permitted by section 22(d) of the Act and rule 22d-l thereunder, the sales charge would be waived in connection with investments by certain persons and in respect of certain transactions and also would be subject to reductions for larger purchases and purchases under rights of accumulation and letters of intent. The public offering price for the Class B shares will be computed in compliance with rule 22c-l, section 22(d) and other relevant provisions of the Act and the rules and regulations thereunder. Unlike the Front- End Load Option, investors choosing the Deferred Option would purchase Class A  shares at the Fund’s net asset value per share without the imposition of a sales load at the time of purchase.12. Each Fund presently imposes a CDSC on redemptions of certain shares in accordance with an order of the Commission allowing for the CDSC. Investment Company Release No. 15968 (Sept. 9,1987). In accordance with this order, no CDSC will be imposed under the Deferred Option when Class A  shares are redeemed to the extent that such shares (i) represent unrealized appreciation in the value of Class A  shares purchased during the five years preceding the redemption, (ii) represent the value of reinvested dividends or capital gain distributions, or (iii) represent the value of investments made more than five years before they are redeemed. In determining whether a CDSC is applicable, the Trust will first redeem any Class B shares held in the shareholder’s Fund account, then the Trust will redeem shares from the amounts referred to in clauses (i), (ii), and (iii) above, and finally the Trust will redeem from shares representing the value of payments for Class A  shares made during the last five years. The amount of the CDSC (if any) will be calculated by determining the date on which the purchase payment that is the source of the redemption was made, and applying the appropriate percentage to the amount of the redemption subject to the charge. The CDSC imposed will be5.00 percent during the first year following the purchase and will decrease 1.00 percent per year through the fifth year with no charge imposed upon the completion of five full years. In

determining the rate of any CDSC, it will be assumed that a redemption is made of shares held by the investor for the longest period of time within the applicable five-year period. This will result in any such charge being imposed at the lowest possible rate. Solely for purposes of determining the number of years from the time of any payment fori the purchase of Class A  shares, all payments during a month will be aggregated and deemed to have been made on the first day of the month.13. In accordance with the Trust’s current practice, the CDSC will be waived in connection with investments by current or retired officers or trustees of the Trust, current or retired officers, directors, or employees of Equitable, Equitable Capital, the Distributor and their affiliates, current or retired trustees or directors of any registered investment company for which the Equitable, Equitable Capital or any of their affiliates acts as investment adviser, immediate families of any of the above, and any trust, profit-sharing or pension plan for the benefit of any such person, provided the shares are not resold except to the Trust. The CDSC will also be waived in connection with redemptions following the death or disability of a shareholder (including one who owns the shares as joint tenant with his or her spouse), and redemptions in connection with certain distributions from individual retirement accounts or other retirement plans.14. Proceeds from the sales charge and distribution fee under the Front-End Load Option and from the CDSC and distribution fee under the Deferred Option will be used by the Distributor to pay both commissions at the time of sale and quarterly trail commissions to the Equitable Agents responsible for selling the class of shares to which the proceeds relate. To the extent the Distributor does not use payments under the Deferred Option and the Front-End Load Option for commissions, the Distributor may use such payments to finance the costs of any other activities primarily intended to result in the sale of Class A  and Class B shares, respectively, including preparing, printing and distributing advertising and sales literature and printing and distributing prospectuses and reports used in connection with the sale of such class of shares.15. The distribution fees payable by the Trust under the Deferred Option and the Front-End Load Option will be payable without regard to whether the amount of the fee is more or less than the Distributor’s actual expenses incurred in a particular year in



Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  N otices 22429connection with the distribution of the class of shares to which the respective plans relate. If the amount of the distribution fee under either plan is greater than the Distributor’s actual expenses incurred that year in connection with distributing the class of shares to which the plan relates, the Distributor will realize a profit. If the amount of the distribution fee is less than the Distributor’s actual expenses incurred in a particular year in connection with distributing the class of shares to which a plan relates, the Distributor will realize a loss and will not recover from a Fund the excess of expenses for the year over the distribution fee, unless actual expenses incurred in a later year in which such plan remains in effect are less than the distribution fee paid in that later year. The Trust, however, would have no obligation with respect to those prior unreimbursed expenses or any future expenses incurred by the distributor in connection with the sale of Class A  or Class B shares to investors.16. The Trust has established the manner in which the net asset value of a fund’s two classes of shares will be determined and the manner in which dividends and distributions will be paid. The trust has filed as an exhibit to the application a procedures memorandum and worksheets with respect to the Trust’s calculations of the net asset value and dividend and distribution determinations attending each class.17. As set forth in the procedures memorandum and worksheets referred to above, the net asset value of all outstanding shares of each class will be computed on a pro rata basis for each outstanding share based on the proportionate interest in the Fund represented by the shares of that class. All income earned, and expenses incurred by a Fund, will be borne on a pro rata basis by each outstanding Class A  and Class B share, bassed on the proportionate interest in the Fund represented by the shares of such class, except that the Fund’s Class A  shares will bear a higher distribution fee under the Deferred Option and any incremental transfer agency costs attending the Deferred Option applicable solely to such shares. As a result of the higher distribution fee and any incremental transfer agency costs assessed against the Fund’s Class A  shares, the net income of and dividends payable to such Class A  shares will be lower than those paid on the Class B shares of the same Fund. Dividends and other distributions paid to each class of shares of a Fund will be declared on the same days and at the same times and,

except for the effect of the higher distribution fee and any incremental transfer agency costs to which Class A  shares will be subject, will be determined in the same manner and paid in the same amount relative to the aggregate net asset value of the shares in such class.18. Since gross income will be allocated to each class based on the aggregate net asset value of the shares in such class, if the net asset values of two classes of shares diverge, then dividends paid to Class A  shares may be more or less than those paid to Class B shares even before taking into account the distribution fee and any incremental transfer agency expenses specifically allocated to the Class A  shares. Similarly, any difference in the net asset values of Class A  and Class B shares will affect amounts received upon redemption or liquidation, because the shares would be redeemed or liquidated for an amount equal to their net asset value (less, in the case of redemption of Class A  shares, any CDSC applicable thereto).19. The Trust will maintain the records of the calculations of the net asset value, dividend/distributions, expenses and expense allocations in connection with the two classes of shares of each of the Funds for a period of not less than six years (the most recent two years of which such records will be kept in an easily accessible place) and such calculations will be available for inspection by the SEC staff during such time period.
Applicants' Legal Conclusions1. The applicants believe that the issuance and sale of Class A  and Class B shares will better enable the Funds to meet the competitive demands of today’s investment industry. The proposed arrangement would permit the Funds to both facilitate the distribution of their securities and provide investors with a broader choice as to the method of purchasing shares. The applicants anticipate that it would be inefficient, and in some instances economically or operationally unfeasible, to organize a separate series for each class of shares. Not only would the Trust incur unnecessary accounting and bookkeeping costs in organizing and operating such new series, but also the Trust’s management of the new series might be hampered. For example, unless the new series grew at a sufficient rate and to a sufficient size, the new series could be faced with liquidity and diversification problems that would prevent the new series from producing a favorable return. The duplicative costs and management problems would not be

insignificant in light of today’s extremely competitive environment, where investors may choose from a broad array of investment alternatives suited to their needs without sacrificing safety or yield.2. In this regard, the applicants believe that the proposed arrangement will better enable the Trust to maintain and expand its current shareholder base which, in turn, may enhance the Trust’s management and investment capabilities while potentially reducing some of the Trust’s pro rata operating expenses to its existing shareholders and avoiding the costs to new investors of creating a separate series of the Trust specifically for their use. In order to achieve these potential benefits and obviate the risks associated with the creation of a separate series for each class of shares, the applicants propose that the Class A  shares would represent interests in the same Fund as the Class B shares as described above, rather than in a separate series.
Applicants’ ConditionsThe applicants agree that the following conditions will be imposed in any order of the SEC granting the requested relief:1. The Class A  shares and Class B shares will represent interests in the same portfolio of investments of a Fund, and be identical in all respects, except as set forth below. The only differences between Class A  shares and Class B shares of the same Fund will relate solely to: (a) The impact of the fees of the respective rule 12b-l distribution plan payments made by each of the Class A  shares and Class B shares of a Fund, any incremental transfer agency costs attributable solely to the Class A shares of a Fund as a result of the CDSC attending the Deferred Option, and any other incremental expenses subsequently identified that should be properly allocated to one class which shall be approved by the SEC pursuant to an amended order, (b) voting rights on matters which pertain to the rule 12b-l distribution plans, (c) the different exchange privileges of the Class A  shares and Class B shares as described in the prospectus (and as more fully described in the statement of additional information) of the Trust, (d) the conversion feature applicable only to Class A  shares, and (e) the designation of each class of shares of a Fund.2. The Trustees of the Trust, including a majority of the independent Trustees, will approve the dual distribution system. The minutes of the meetings of the Trustees of the Trust regarding the deliberations of the Trustees with



22430 Federal Register /  V©1. 55, No. 106 /  Friday, June 1, 1990 /  N oticesrespect to the approvals necessary to implement the dual distribution system will reflect in detail the reasons for determining that the proposed dual distribution system is in the best interests of both the Funds and their respective shareholders and such minutes will be available for inspection by the SEC staff and will be preserved for a period of not less than 6 years, the first two years in an easily accessible place.3. On an ongoing basis, die Trustees of the Trust, pursuant to their fiduciary responsibilities under the Act and otherwise, will monitor each Fund for the existence of any material conflicts between the interests of the two classes of shares. The Trustees, including a majority of the independent Trustees, shall take such action as is reasonably necessary to eliminate any such conflicts that may develop. Equitable and the Distributor will be responsible for reporting any potential or existing conflicts to the Trustees, i f  a conflict arises, Equitable and the Distributor at their own cost will remedy sudh conflict up to and including establishing a  new registered management investment company.4. The rule 12b-l plans relating to the different classes of each Fund will be approved and reviewed by the Trust’s Trustees in accordance with the requirements and procedures set forth :in rule 12b-T, both as currently adopted and as that rule may be amended in the future. The rule 12b-l distribution plan of a Fund which permits the assessment of a rule 12b-l fee on the new class of shares will be submitted to the shareholders of the new class for approval at the next meeting of shareholders after the initial issuance of such shares. Such meeting is to be held within one year from the date the shares are initially issued to the public. Any other series or investment company relying in the future on the order granted on the application will hold a meeting of shareholders within oneyear of the first date that more than one class e f  shares is issued to the public and outstanding and will submit the rule 12b-l distribution plans for each respective class of shares for the separate approval of the Class A  and Class B shares at such meeting; provided that the approval of a particular class of shareholders shall not be necessary if the existing rule 12b-l distribution plan has already been submitted for the approval o f the public shareholders of such class.5. The Trustees of the Trust will receive quarterly and annual Statements complying with paragraph (b)(3)(ii) of

rule 12b-4, as it may be amended from time to time. In the Statements, only distribution expenditures properly attributable to the sale of one class of shares will be used to justify the rule 12b-l fee charged to the shareholders of such class of shares. "Expenditures not related to the sale of a specific class of shares will not be presented to the Trustees to justify rule 12b-l fees charged to such class of shares. The Statements, including the allocations upon which they are based, will be subject to the review and approval of the independent Trustees in the exercise ef their fiduciary duties under rule 12b- 
1 . 6. Dividends paid by a  Fund with respect to its Class A  shares and Class B shares, to the extent any dividends are paid, will be calculated in the same manner at the same time on the same day and will be paid in the same amount relative 1o the aggregate net asset value of the shares in each class, except that distribution fee payments made under the rule l2b-l plans relating to each respective class of shares will be borne exclusively by that class and except that any incremental transfer agency costs attributable solely to Class A  shares will be borne exclusively by such class.

7. The methodology and procedures for calculating the net asset value and dividends /.distributions of the two classes and the proper allocation of expenses between the two classes has been reviewed by an expert (the "Expert”). The Expert has rendered a report to the Trust, attached as Exhibit E to the amended and restated application filed on March 21,1990, that such methodology and procedures are adequate to ensure that such calculations and allocations will be made in an appropriate manner. On an ongoing basis, the Expert, or an appropriate substitute Expert will monitor the maimer in which the calculations and allocations are being made and, based upon such review, will render at least annually a report to the Trust that the calculations and allocations are being made properly.The reports of the Expert shall be filed as part of the periodic reports filed with the SEC pursuant to sections 30(a) and 30(b)(1) of the Act. The work papers of the Expert with respect to such reports, following request by the Trust which the Trust agrees to provide, will be available for inspection by the SEC staff upon the written request for such work papers by a senior member of the Division of Investment Management or of a  Regional Office of the SEC limited to the Director, an Associate Director, the Chief Accountant, the Chief

Financial Analyst, an Assistant Director, and any Regional Administrators or Associate and Assistant Administrators. The initial report of the Expert is a  ’Special Purpose” report on the "Design of a System” and the ongoing reports will be "Special Purpose" reports on the "Design of a System Certain Compliance Tests” as defined and described in SAS No. 44 of the AICPA, as it may be amended from time to time, or in similar auditing standards as may be adopted by the AICPA from time to time.8. The Trust has adequate facilities in place to ensure implementation of the piethodology and procedures for calculating the net asset value and dividends/distributions of fire two classes of shares and the proper allocation of expenses between the two classes of shares and this representation has been concurred with by the Expert in the initial report referred to in condition (7) above and will be concurred with by the Expert, or an appropriate substitute Expert, on an ongoing basis at least annually in the ongoing reports referred to in condition(7) above. The Trust agrees to take immediate corrective action if the Expert, or appropriate substitute Expert, does not so concur in the ongoing reports.9. The prospectus of the Trust will include a statement to the effect that any person entitled to receive compensation for selling Trust shares may receive different levels of compensation for selling Class A  shares or Class B shares.10. The Distributor will adopt compliance standards substantially in the form of Exhibit C  to the application, as to when Class A  shares and Class B shares may appropriately be sold to particular investors. The Distributor will require all broker-dealers selling shares of the Trust to conform to such standards.11. The conditions pursuant to which the exemptive order is granted and the duties and responsibilities of the Trustees of the Trust with respect to the Dual Distribution System will be set forth in guidelines which will be furnished to the Trustees as part of the materials setting forth the duties and responsibilities of the Trustees.12. Each Fund wifi disclose the respective expenses, performance data, distribution arrangements, services, fees, sales loads, deferred sales loads, and exchange privileges applicable to each class of shares in every prospectus, regardless of whether all classes of shares are offered through each prospectus. Each Fund will disclose the



Fed eral R egister / Vol. 55, No. 106 / Friday, June 1, 1990 / N otices 22431respective expenses and performance data applicable to all classes of shares in every shareholder report. To the extent any advertisement or sales literature describes the expenses or performance data applicable to any class of shares, it will also disclose the respective expenses and/or performance data applicable to all classes of shares. The information provided by the Trust and/or the Distributor for publication in any newspaper or similar listing of a Fund’s net asset value and public offering price will present each class of shares separately.13. The Trust acknowledges that the grant of the exemptive order requested by this application will not imply SEC approval, authorization or acquiescence in any particular level of payments that the Funds may make pursuant to the rule 12b-l plans in reliance on the exemptive order.14. Class A  shares will convert to Class B shares on the basis of the relative net asset values of the two classes, without the imposition of any sales load, fee or other charge.
For the Commission, by the Division of 

Investment Management, under delegated 
authority.
Jonathan G. Katz,
Secretary.
[FR Doc. 90-12650 Filed 5-31-90; 8:45 am] 
BILLING CODE 8010-01-M

[Re!. No. IC-17505; 812-7503]

The Chase Manhattan Bank, N.A.; 
Notice of Application

M ay 23,1990.
AGENCY: Securities and Exchange Commission (“SEC”) 
a c t io n : Notice of application for exemption under the Investment Company Act of 1940 (“1940 Act”).
a p p l ic a n t : The Chase Manhattan Bank, N.A.
RELEVANT 1840 ACT SECTIONS: Exemption requested under section 6(c) of the 1940 Act from the provisions of section 17(f) thereof. 
s u m m a r y  OF a p p l ic a t io n : The Chase Manhattan Bank, N.A. (“Chase”) seeks an order exempting any investment company registered under the 1940 Act other than an investment company registered under section 7(d) of the 1940 Act (“Company”), Chase, and Chase Manhattan Bank España, S.A. (“Chase España”), from the provisions of section 17(f) of the 1940 Act so as to permit Chase, as the custodian of the securities and other assets of a Company (“Securities”), or as subcustodian of the

Securities as to which any other entity is acting as custodian, and such other entity for which Chase so acts, to deposit, or to cause or permit the deposit of, such Securities in Chase España in Spain in accordance with the arrangement described below.
FILING DATE: The application was filed on March 28,1990.
HEARING OR NOTIFICATION OF HEARING: An order granting the application will be issued unless the SEC orders a hearing. Interested persons may request a hearing by writing to the SEC’s Secretary and serving Applicant with a copy of the request, personally or by mail. Hearing requests should be received by the SEC by 5:30, p.m. on June22,1990, and should be accompanied by proof of service on the applicant, in the form of an affidavit or, for lawyers, a certificate of service. Hearing requests should state the nature of the writer’s interest, the reason for the request, and the issues contested. Persons who wish to be notified of a hearing may request notification by writing to the SEC’s Secretary.
ADDRESSES: Secretary, SEC, 450 5th Street, NW., Washington, DC 20549. Applicant, 1 Chase Manhattan Plaza, New York, New York 10081.
FOR FURTHER INFORMATION CONTACT: H.R. Hallock, Jr., Special Counsel, at (202) 272-3030 (Division of Investment Management, Office of Investment Company Regulation).
SUPPLEMENTARY INFORMATION: The following is a summary of the application. The complete application may be obtained for a fee at the SEC’s Public Reference Branch or by contacting the SEC’s commercial copier at (800) 231-3282 (in Maryland (301) 258- 4300).Applicant’s Representations1. On November 20,1981, the SEC granted an order (Investment Company Act Rel. No. 12053) exempting Chase, any subcustodian of Chase, any custodian for which Chase acts as subcustodian and any Company from the provisions of section 17(f) of the 1940 Act and rule 17f-4 thereunder to the extent necessary to permit Chase, as the custodian of Securities or as the subcustodian of such Securities as to which any other entity is acting as custodian, and such other entity for which Chase so acts, to deposit or to cause or permit the deposit of such Securities in foreign banks and foreign securities depositories under certain conditions. On October 9,1984, the SEC amended the order (Investment Company Act Rel. No. 14184) so that it would conform to certain conditions in

Rule 17f-5 which was adopted by the SEC on September 7,1984 (Investment Company Act Rel. No. 14132). The order was also amended when the SEC made subsequent changes to Rule 17f-5. The order, as amended, is referred to herein as the “Existing Order”.2. Chase España is a 99.9999% owned indirect subsidiary of Chase. It was founded in 1969 under the name of Banco Industrial Sierro. In 1975 its name was changed to Banco de Finanzas, S.A. When acquired by Chase in 1985, its name was changed to Chase Manhattan Bank España, S.A ., in order to indicate its association with Chase. Chase España is regulated as a banking institution by Banco de España.3. As of December 31,1989, the shareholders’ equity of Chase España was $38,500,000 (at the then current rate of exchange), which is less than the equivalent of U.S. $100,000,000, the minimum required for a subsidiary of a U.S. bank or bank holding company by the Existing Order. It is therefore ineligible as a foreign custodian under the Existing Order.4. Chase requests that the SEC grant an order permitting Chase to deposit Securities in Spain with Chase España so long as such deposit is made in accordance with an agreement, which agreement would be required to remain in effect at all times during which Chase España would not meet the requirements of the Existing Order relating to shareholders’ equity, among(a) The Company or a custodian of the Securities of the Company for which Chase acts as subcustodian, (b) Chase, and (c) Chase España pursuant to the terms of which Chase would act as the custodian or subcustodian, as the case may be, of the Securities of the Company. Chase España would be delegated such duties and obligations of Chase thereunder as would be necessary to permit Chase España to hold in custody the Securities of the Company in Spain, provided that such delegation would not relieve Chase of any responsibility to the Company for any loss due to such delegation, except such loss as may result from political risk (e.g., exchange control restrictions, confiscation, expropriation, nationalization, insurrection, civil strife or armed hostilities) and other risk of loss (excluding bankruptcy or insolvency of Chase España) for which neither Chase nor Chase España would be liable under the Existing Order [e.g., despite the exercise of reasonable care, loss due to Acts of God, nuclear incident and the like).5. Chase’s Existing Order requires that the custody agreements between Chase
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■am *-—and any Company will .provide that Chase will indemnify and bold a Company whose Securities are held pursuant thereto harmless from and against any loss which shall occur ns the result of the failure of a foreign custodian holding such Securities to exercise reasonable care with Tespect to the safekeeping u f such Securities to the same extent that Chase would be required to indemnify and hold sudh Company harmless if  Chase itself were holding such Securities in New Yoiic. Such indemnity provides financial support to contractual responsibility m addition to that afforded by the shareholders’ equity of a foreign bank. The agreements of Chase with respect to Chase España will afford protection significantly beyond sudh indemnification. As set forth in Chase’s Existing Order, the Bankers Blanket Bond which Chase currently maintains provides standard fidelity and non- negligent loss coverage with Tespect to securities which may be held in file offices of Chase’s  subsidiary banks and the offices of non-affiliated foreign banks which may be utilized as subcustodians by Chase. Chase intends to maintain such coverage so long as it is available at reasonable cost.6. Under the Existing Order, Chase must warrant to each Company that the established procedures to be followed by each foreign bank holding such Company’s Securities, in the opinion of Chase after due inquiry by it, afford protection for such Company’s Securities at least equal to that afforded by Chase’s established procedures with respect to similar securities held by Chase in New York. Chase, in selecting a subcustodian under the Existing Order, takes into consideration the financial strength of the subcustodian, its general reputation and standing in  the country in which it is located, its ability to provide efficiently the custodial services required and the relative costs for the services to be rendered by it.7. Chase has taken the foregoing factors into consideration in its selection of Chase España to act as subcustodian. Chase believes that Chase España has adequate financial resources to meet its contractual responsibilities as subcustodian of Chase and that it enjoys an excellent reputation in Spain. Chase submits that, as shown by file protections that are provided by the Existing Order and the other qualifications of Chase España, the requested exemption is appropriate in the public interest and consistent with the protection of investors and the

purposes fairly intended by the policy and provisions of file 1940 A c t
Applicant’s ConditionThe order requested an the application would be conditioned upon Chase's undertaking to comply with all other terms Of the Existing Order, except those relating to shareholders’ equity.

For the Commission, by die Division of 
Investment Management, under delegated 
authority.
Jonathan G. Katz,
Secretary.
[FR -Doc. 90-12721 Fiied 5-31-90; 8:45 am] 
BILLING COME 8010-01-M

[ReS. No. 1C-17509; 812-7505]

Kidder, Peabody & Co. Inc.;
Application and Temporary Order

M ay 24,1990.
AGENCY: Securities and Exchange Comniissron (“SEC”).
ACTION: Temporary order and notice of an application for a permanent order o f exemption under the Investment Company .Act o f1940 (“Act”}.
APPLICANT: Kidder, Peabody ife Co. Incorporated ("Kidder” or “applicant”). 
RELEVANT ACT SECTIONS: Sections 9(a) and 9(b).
s u m m a r y  o f  a p p l ic a t io n : Kidder has been granted a temporary order, and seeks a permanent order, exempting Kidder and airy affiliated person of Kidder from the provisions ofsection 9(a) to the extent necessary to permit Kidder or an affiliated person of Kidder to employ Mr. Stanley S. Trotman, Jr., an individual who is stibject to a securities- related injunction.
f il in g  d a t e : The application was filed on April 2,1990, and amended on April11.1990, April 30,1990, and May 3,1990. 
HEARING OR NOTIFICATION O F HEARING: An order granting the application for a permanent exemption will be issued unless the SEC orders a bearing. Interested persons may request a _— hearing on the request for a  permanent exemption by writing to the SE C ’s Secretary and serving file applicant with a copy of the request, personally or by mail. Hearing requests should be received by the SEC by 5:30 p.m. on June19.1990, and should be accompanied by proof of service on the applicant, in the form of an affidavit or, for lawyers, a  certificate of service. Hearing requests should state the nature of the writer’s interest, the reason for fire request, and the issues contested. Persons may request notification of a  hearing by writing to file SEC’s Secretary.

ADDRESSES: Secretary, SEC, 490 Fifth Street NW., Washington, T3C 20549; Applicant, c/o Elizabeth M . Knoblock, Vice President and Associate General Counsel, Kidder, Peabody & Co. Incorporated, 20 Exchange Place, New York, New York 10005.
FOR FURTHER INFORMATION CONTACT: Nicholas D. Thomas, Staff Attorney, at (202) 504-2263, or Jeremy N . Ruheneiein, Branch Chief, at (202) 272-3023 [Division of Investment Management, Office of Investment Company Regulation).
SUPPLEMENTARY INFORMATION: The  following is a summary of the application. The complete application may be obtained for a fee at the SEC’s Public Reference Branch or by contacting the SE C ’s commercial copier at (800) 231-3282 (in Maryland (301) 258- 4300).Applicant’s Representations1. Kidder, a Delaware corporation, is a registered broker-dealer and registered investment adviser with over 40 offices in the United States. Kidder is a wholly- owned subsidiary of Kidder, Peabody Group inc. i “Group”), a holding company which is 80% owned by a wholly-owned subsidiary of General Electric Company, a New York Corporation, and 20% owned by officers and employees of Group and its subsidiaries. Kidder currently serves as the principal underwriter of several registered investment companies and proposes to act as principal underwriter to additional investment companies in the future (the “Kidder Investment Companies”). Webster Management Corporation (“Webster”), a wholly- owned subsidiary of Kidder, serves as investment adviser to each c f  the Kidder Investment Companies. As investment adviser to the Kidder Investment Companies, Webster has more than $4.8 billion of assets under management. Kidderis also the sponsor of several unit investment trusts ("UITs”). Kidder anticipates sponsoring additional series of the UITs and other unit investment trusts that may be organized in the future.2. Kidderis not currently disqualified from acting in any of the capacities specified in section 9(a) of the A ct.1 However, subject to the granting of the relief requested in the application, Kidder proposes to employ Mr. Trotman to co-head its health care group, within

'  O n  June 4,1387 (InveetmentCompany Act Rel. 
No. 15765), and M ay 26.1989 (Investment Company 
Act Rel. No. 16977), the SEC issued temporary and 
permanent orders exempting Kidder from the 
provisions of section 9(a) of the Act in an unrelated 
matter.



Fed eral R egister / V ol. 55, No. 106 / Friday, June 1, 1990 / N otices 22433its investment banking department. Mr. Trotman would thus become an affiliated person of Kidder and, as discussed below, absent relief his employment would cause Kidder to become disqualified under section 9(a) of the Act.Accordingly, Kidder seeks the requested relief so that Kidder and any affiliated person of Kidder will not be disqualified from acting in any of the capacities specified in section 9(a) by reason of employing Mr. Trotman.3. Until February 16,1990, when Drexel Burnham Lambert Group (“Drexel") filed for bankruptcy protection and discharged Mr. Trotman, Mr. Trotman was employed by Drexel as the managing director of Drexel’s health care group within its corporate finance department. Mr. Trotman is presently a director of Charter Medical Corporation, T2 Medical, Inc., and Salick Healthcare, Inc. Except for these positions, Mr. Trotman has been unemployed since losing his job at Drexel in February of 1990.4. On December 19,1985, Drexel and Mr. Trotman consented to the entry of a final judgment and order of permanent injunction in an action commenced by the SEC, Civil Action No. 85-9855 (United States District Court for the Southern District of New York). The activities forming the basis for the injunction took place from approximately November o f 1981 to June 14,1982, during which time Drexel acted as co-lead manager for two public offerings of securities issued by Flight Transportation Corporation f  Flight Transportation”). The SEC’s complaint alleged that Drexel and Mr. Trotman violated sections 17(a)(2) and 17(a)(3) of the Securities Act of 1933 when they failed to use due diligence in connection with their investigations of Flight Transportation.5. On December 20,1985, the SEC issued a temporary order under section 9(c) of the 1940 Act which exempted Drexel from section 9(a) of the 1940 Act with respect to the injunction against it and Its continued employment of Mr, Trotman. On February 24,1986, the SEC granted Drexel a permanent order under section 9(c) of the 1940 Act.26. Section 9(a) of the Act, as is pertinent here, disqualifies any person from acting in the capacity of employee, officer, director, member of an advisory board, investment adviser, or depositor for any registered investment company, or principal underwriter for any
2 D rexel Burnham  L am bert In corporated , Investment Company Act Release Nos. 14862 (December 20, 1985) .(notice and temporary order) and 14954 (February 24,1986) (permanent order).

registered open-end company, registered unit investment trust, or registered face- amount certificate company, i f  such person is, by reason of any misconduct, permanently or temporarily enjoined from acting as an underwriter, broker, dealer, or investment adviser, or from engaging in or continuing any conduct or practice in connection with any such activity or in connection with the purchase or sale of any security. A  company with an employee or other affiliated person ineligible to serve in any of these capacities under section 9(a)(2) is similarly ineligible by reason of section 9(a)t3).7. Section 9(c) of the Act provides that, upon application, the SEC shall grant an exemption from the provisions of section 9(a) either unconditionally or on an appropriate temporary or other conditional basis if it is established that the prohibitions of section 9(a), as applied to the applicant, are unduly or disproportionately severe or that the conduct of such person has been such as not to make it against the public interest or protection of investors to grant such application.8. In support of its position that the SEC should grant the requested exemptions from the prohibitions of Section 9(a), Kidder asserts the following:(a) Neither Kidder nor any affiliated person o f Kidder was the subject of the 1985 injunction, and the facts and circumstances to which the injunction relates do not involve any activities of Kidder or its affiliates.(b) As co-head of the health care group within Kidder’s  investment banking department, Mr. Trotman would report to and be supervised by Scott C. Newquist, Executive Managing Director, Investment Banking, and would be subject to the procedures of Kidderis Investment Banking Department, including procedures regarding due diligence investigations in connection with public offerings for which Kidder acts as lead underwriter.(c) Since the injunction was entered, Mr. Trotman has not been subject to any similar actions, or sanctioned by the SEC, any self-regulatory organization, or any state securities commission, nor are there any customer complaints, lawsuits, or regulatory actions pending against Mr. Trotman.(d) The prohibitions of section 9(a) deprive Mr. Trotman o f the opportunity to serve as an employee o f any company, such as Kidder, that serves as an investment adviser, principal underwriter or depositor of investment companies, in circumstances in which

he would have nothing to do with the investment company operations.(e) The temporary exemption is appropriate as it would: (i) Permit Mr. Trotman to commence his employment with Kidder and thus avoid the loss of income which would occur if he were forced to forego this employment pending the final disposition of the application, (if) permit Kidder to provide investment banking services to the former clients of Drexel that wish to continue to utilize the services of Mr. Trotman as an employee of Kidder, (in) provide continuity of service for such clients, and (iv) allow Kidder to provide continuity of service to its investment company clients.(f) As an employee in Kidder’s investment banking department, Mr. Trotman would have no involvement or responsibilities with regard to Kidder’s investment companies.(g) The allegations in the SEC’s complaint against Mr. Trotman and the terms of the injunction and the circumstances to which they relate in no way involve any activities of an investment company. During Mr. Trotman’s tenure with Drexel, he was not involved with the activities of any of Drexel’« investment companies.(h) The prohibitions of section 9(a) would be unduly and disproportionately severe as applied to applicant because they would deprive Kidder of Mr. Trotman’s services in an area totally unrelated to the activities of an investment company.9. In making the application, Kidder acknowledges, understands, and agrees that the application and any exemption issued by the SEC to the applicant shall be without prejudice to, and shall not limit, the SEC’s rights in any manner with respect to any SEC investigation or enforcement action under the federal securities laws, nr the consideration by the SEC of any application for exemptions from statutory requirements, including, without limitation, the consideration of the instant application for a permanent «exemption pursuant to Section 9(c) from the provisions of section 9(a) of t-he A ct or the revocation or removal of any exemption granted in connection with this application.Condition to the Requested ReliefAs a condition of the requested relief, neither Kidder, nor any affiliated person of Kidder relying upon rebelgranted pursuant to this application will employ Mr. Trotman in any capacity related directly to the provision of investment advisory services for registered investment companies or to acting as a principal underwriter for a registered
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wmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmtgmmmmmmmmBmm&mmKmmmmmmmemmmammmmmmgmmmmmmmmmMmmmmmmmopen-end company or as a principal underwriter or depositor for a unit investment trust without first making further application to the SEC.Temporary OrderThe SEC has considered the matter and finds that, under the standards of section 9(c) of the Act applicable to this matter, the applicant has made the showing necessary to justify granting a temporary exemption. Accordingly.IT IS ORDERED, under section 9(c) of the Act, that the applicant and any affiliated person of the applicant is hereby temporarily exempted from the provisions of section 9(a) of the Act, for a period to expire on the earlier of ninety days from the entry of the temporary order, the date on which the SEC sets Kidder’s application for permanent relief for a hearing, or the date on which the SEC takes final action on the application.By the Commission.

Jonathan G. Katz,
Secretary.
[FR Doc. 90-12722 Filed 5-3-90; 8:45 am] 
BILLING CODE 6010-01-M

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

[Order 90-5-38, Docket No. 46798]

Application of Tatonduk Outfitters 
Ltd., d.b.a Tatonduk Flying Service for 
a Certificate of Public Convenience 
and Necessity

AGENCY: Department of Transportation. 
ACTION: Notice of order to show cause.
s u m m a r y : The Department of Transportation is proposing to find that Tatonduk Outfitters Ltd., d.b.a Tatonduk Flying Service is fit, willing, and able to provide certificated operations under section 401(d)(1) of the Federal Aviation Act.
DATES: Persons wishing to file objections should do so no later than June 11,1990.
ADDRESSES: Objections and answers to objections should be filed in Docket 46798 and addressed to the Documentary Services Division (C-55, room 4107), U.S. Department of Transportation, 400 Seventh Street SW., Washington, DC 20590 and should be served upon the parties listed in Attachment A  to the order.
FOR FURTHER INFORMATION CONTACT: Mr. James A. Lawyer, Air Carrier Fitness Division (P-56, room 6401), U.S. Department of Transportation, 400

Seventh Street SW., Washington, DC 20590, (202) 366-1064.
Dated: M ay 25,1990.

Patrick V . Murphy,
Deputy Assistant Secretary for Policy and 
International A ffairs.
(FR Doc. 90-12656 Filed 5-31-90; 8:45 am] 
BILLING CODE 4910-62-M

[Order 90-5-37]

Fitness Determination of Valley Air 
Services, Inc.

AGENCY: Department of Transportation. 
ACTION: Notice of commuter air carrier fitness determination order to show cause.
SUMMARY: The Department of Transportation is proposing to find Valley Air Services, Inc., fit, willing, and able to provide commuter air service under section 419(e)(1) of the Federal Aviation Act.
RESPONSES: All interested persons wishing to respond to the Department of Transportation’s tentative fitness determination should file their responses with the Air Carrier Fitness Division, P-56, Department of Transportation, 400 Seventh Street SW., room 6401, Washington, DC 20590, and serve them on all persons listed in Attachment A  to the order. Responses shall be filed no later than June 11,1990. 
FOR FURTHER INFORMATION CONTACT: Mrs. Kathy Lusby Cooperstein, Air Carrier Fitness Division (P-56, room 6401), U.S. Department of Transportation, 400 Seventh Street SW., Washington, DC 20590, (202) 366-2337.

Dated: M ay 25,1990.
Patrick V . Murphy, Jr.,
Deputy Assistant, Secretary for Policy and 
International A ffairs.
[FR Doc. 90-12655 Filed 5-31-90; 8:45 am] 
BILLING CODE 4910-62-M

Federal Aviation Administration

Acceptance of Noise Exposure Maps 
for Lihue Airport, Lihue, HI

AGENCY: Federal Aviation Administration, DOT. 
a c t i o n : Notice.
SUMMARY: The Federal Aviation Administration (FAA) announces its determination that the noise exposure maps submitted by the State of Hawaii, Department of Transportation for Lihue Airport under the provisions of title I of the Aviation Safety and Noise Abatement Act of 1979 (Pub. L. 96-193)

and 14 CFR part 150 are in compliance with applicable requirements.
EFFECTIVE DATE: The effective date of the FA A ’s determination on the noise exposure maps is May 17,1990.
FOR FURTHER INFORMATION CONTACT: David J. Welhouse, Airport Engineer/ Planner, HNL-621, Federal Aviation Administration, Honolulu Airports District Office, P.O. Box 50344,Honolulu, Hawaii 96850-0001,Telephone 808/541-1243.
SUPPLEMENTARY INFORMATION: This notice announces that the FAA finds that the noise exposure maps submitted for Lihue Airport are in compliance with applicable requirements of part 150, effective May 17,1990.Under section 103 of the Aviation Safety and Noise Abatement Act of 1979 (hereinafter referred to as “the Act”), an airport operator may submit to the FAA noise exposure maps which meet applicable regulations and which depict noncompatible land uses as of the date of submission of such maps, a description of projected aircraft operations, and the ways in which such operations will affect such maps. The Act requires such maps to be developed in consultation with interested and affected parties in the local community, government agencies, and persons using the airport.An airport operator who has submitted noise exposure maps that are found by FAA to be in compliance with the requirements of Federal Aviation Regulations (FAR) part 150, promulgated pursuant to title I of the Act, may submit a noise compatibility program for FAA approval which sets forth the measures the operator has taken or proposes for the reduction of existing noncompatible uses and for the prevention of the introduction of additional noncompatible uses.The FAA has completed its review of the noise exposure maps and related descriptions submitted by the State of Hawaii, Department of Transportation. The specific maps under consideration are Figures 4-1 and 6-4 in the submission. The FAA has determined that these maps for Lihue Airport are in compliance with applicable requirements. This determination is effective on May 17,1990. FA A ’s determination on an airport operator’s noise exposure maps is limited to a finding that the maps were developed in accordance with the procedures contained in appendix A  of FAR part 150. Such determination does not constitute approval of the applicant’s data, information or plans, or a commitment to approve noise



Federal Register /  Vol. 55, No. 10 6  /  Frid ay , June 1, 1990 /  N otices 22435compatibility program or to fund the implementation of that program.If questions arise concerning the precise relationship of specific properties to noise exposure contours depicted on a noise exposure map submitted under section 103 of the Act, it should be noted that the F A A  is not involved in any way in determining the relative locations of specific properties with regard to the depicted noise contours, or in Interpreting the noise exposure maps to resolve questions concerning, for example, which properties should be covered by the provisions of section 107 of the A c t These functions are inseparable from the ultimate land use control and planning responsibilities of local government. These local responsibilities are not changed in any way under part 150 or through FA A ’s review of noise exposure maps. Therefore, the responsibility for the detailed overlaying of noise exposure contours onto the map depicting properties on the surface rests exlusively with the airport operator which submitted those maps, or with those public agencies, and planning agencies with which consultation is required under section 103 of the Act. The F A A  has relied on the certification by the airport operator, under § 150.21 of FAR part 150, that the statutorily required consultation has been accomplished.Copies of the noise exposure maps and of the F A A ’s evaluation of the maps are available for examination at the folio wing locations:Federal Aviation Administration, 800 Independence Avenue, SW ., room 617, Washington, DC 20591 Federal Aviation Administration, Western-Pacific Region, Airports Division, room 6E25,15000 Aviation Boulevard, Hawthorne, Caliifornia 90261Federal Aviation Administration, Honolulu Airports District Office, 300 Ala Moana Boulevard, room 7116, Honolulu, Hawaii 96850 State of Hawaii, Department of Transportation, Airports Division, Honolulu International Anport, gate 31, Honolulu, Hawaii 96819 State of Hawaii, Department of Transportation, Airports Division, District Office Manager, 3901 Mokulele Loop, box 6, Lihue, Hawaii 96766-9797Questions may be directed to the individual named above under the heading f o r  f u r t h e r  in f o r m a t io n  
CONTACT.

Issued in Hawthorne, California on M a y  17, 
1990.
Janies J. Wiggins,
Acting Manager, Airports D ivision, Western- 
Pacific Region.
[FR Doc. 90-12681 Filed 5-31-90:8:45 am] 
BILLING CODE 4910-1*-«

Federal Establishment of a  Federally 
Funded Research and Development 
Center (FFRDC)

a g e n c y : Federal Aviation Administration, DOT. 
a c t io n : Notice.
SUMMARY: The Federal Aviation Administration [FAA) announces its intentions to establish a Federal Funded Research and Development Center (FFRDC) through the sponsorship of a not-for-profit entity off the MITRE Corporation. The FFRDC will be established in compliance with guidance of the Office o f Federal Procurement Policy Letter No. 84-1 and the Federal Acquisition Regulation. The FFRDC activity will be supported through the FA A ’s current contract with the MITRE Corporation. The scope o f the FFRDC effort will be governed by a Memorandum of Agreement and will include, as a minimum, support to: (1} The validation of proposed National Airspace System (NAS) operational requirements by the development of operational concepts and by the assessment of alternative feasible, technological approaches to meeting proposed requirements in cost-effective ways; (2) the conduct of analyses of the operations of the current and eventual systems, with special emphasis on the detailed operational implications of the various incremental steps in the transition to the eventual system; (3) the conceptual formulation, feasibility determination, and prototype development of enhancements to the Air Traffic Control (ATC) System; (4) the conduct of engineering studies ami A T C performance/capacity analyses during the development and acquisition phases of NAS hardware and software subsystems to determine the operational acceptability of contractor-proposed designs; (5) the development of operational test and interface requirements and the evaluation of test results to assure the operational acceptability of each phase of the ATC system, as it is augmented by developed subsystems; and (6) the periodic analysis and reporting on the effectiveness, efficiency, and safety of the operational ATC system.
DATES: Comments on this action must be received on or before July 2,1990.

ADDRESSES: Comments may be mailed to the Federal Aviation Administration, Research and Development Program Analysis Division, AP-200, ROOM 222, 800 Independence Avenue, SW ., Washington, D C 20591.
FOR FURTHER INFORMATION CONTACT: Kenneth A . Freqgs, Technical Officer, 202-267-3026 or Brian Isham, Contracting Officer, 202-267-6987.
SUPPLEMENTARY INFORMATION: This notice is not a request for competitive proposals or statement of capabilities. This is the last of three announcements as per the guidance of OFPP Policy Letter Nd. 84—1»
Joseph M. Del Balzo,
Executive Director fo r System s Development. 
[FR Doc. 90-12795 Filed 5-31-90; 8:45 am] 
BILLING CODE 4919-13-M

Federal Highway Administration

Environmental Impact Statement: 
Belknap, Merrimack, Rockingham, and 
Strafford Counties, New Hampshire

AGENCY: Federal Highway Administration (FHWA), DOT.
ACTION: Notice of intent.
s u m m a r y : The FHW A is issuing this notice to advise the public that an environmental impact statement (E1S) will be prepared for a proposed highway project in Belknap, Merrimack, Rockingham and Strafford Counties, New Hampshire.
FOR FURTHER INFORMATION CONTACT: Thomas D. Myers, Assistant Division Administrator, Federal Highway Administration, 55 Pleasant Street, Concord, New Hampshire, 03301, Telephone f630) 225-1606, or William R. Hauser, Supervisor, Environmental Services Section, New Hampshire Department of Transportation, P.O. Box 483, J.O. Morton Building, Concord, New Hampshire 03302-0483, Telephone (603) 271-3226.
SUPPLEMENTARY INFORMATION: The Federal Highway Administration, in cooperation with the New Hampshire Department of Transportation (NHBGT), the Strafford Regional Planning Commission (SRPC) and the Central New Hampshire Regional Planning Commission (CNHRPC), will prepare an (ESS for a  proposed highway project to serve the transportation needs from the Concord area to the Dover, Somersworth and Rochester {Tri-Cities) area, a distance of about 30 mites. Portions or all off the following twenty- one communities, principally in Strafford and Merrimack Counties, will



22436 Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Noticesbe included in the study: Allenstown, Bamstead, Barrington, Chichester, Concord, Deerfield, Dover, Durham, Epsom, Farmington, Lee, Loudon, Madbury, Northwood, Nottingham, Pembroke, Pittsfield, Rochester, Rollinsford, Somersworth and Strafford. The transportation needs of the study area are currently served by U.S. Routes 4 and 202 and N.H. Routes 9,108,125, and 155 and other State and local roadways. The proposed action would relieve traffic congestion, reduce travel time, improve safety and accommodate projected increases in traffic demand.Alternatives to be considered include(1) Taking no action; (2) applying transportation systems management (TSM) improvements to selected locations on existing roads; (3) upgrading existing east-west routes to add capacity, reduce travel time and/or improve safety; (4) constructing a new 4- lane limited access highway on a new location between the Concord and Tri- Cities areas; and (5) combinations of these alternatives. Various designs of grade, alignment, geometry, and access will be evaluated.The original State legislation authorizing the proposed transportation improvements restricted the range of alternatives under consideration, hindering Federal participation in the project. New legislation has recently been passed and was signed by the Governor on April 27,1990. The new legislation which allows for full compliance with NEPA, becomes effective on June 26,1990.Within the last year, NHDOT has held a series of coordination meetings, general information meetings and community meetings, without FHW A involvement. Four general public information meetings and twelve community involvement meetings have been held. Community officials were notified of these meetings and public notice was published in local and regional papers. An Advisory Task Force has been established with representatives of NHDOT, SRPC, CNHRPC and the twenty-one study area communities. The Advisory Task Force has met seven times to discuss and advise the environmental review process. Meetings have also been held with representatives of Federal, State and local agencies believed to have an interest in, or jurisdiction over, resources in the study area. These meetings were held to determine the potential social, economic and environmental factors that would be affected by the proposed action.Letters describing the proposed action and the new legislation, and soliciting comments, will be sent to appropriate

Federal, State and local agencies, and to private organizations and citizens who have an interest in this proposal. Public information, community and Advisory Task Force meetings will continue to be held in the study area as the project progresses in order to include public input in the planning process. A  public hearing will be held following distribution of the Draft Environmental Impact Statement (DEIS). Public notice will be given regarding the time and location of this hearing. The DEIS will be available for review and comment by the public and interested agencies.A  formal scoping meeting will be held on June 28,1990, to help establish the study framework and the impacts to be analyzed. Study area resources now being analyzed include impacts to the natural environment (farmland, forestland, wetlands, floodplains, coastal zones, surface water and water supply resources, wild and scenic rivers, terrestrial and aquatic resources, threatened and endangered species, public conservation lands and parklands, geology, soils, topography and hazardous wastes), the social environment (land use, population, employment, economic development and community facilities), the cultural environment (historic and archeological resources), and the transportation network. Agencies to be invited to be cooperating agencies are the Environmental Protection Agency, the U.S. Army Corps of Engineers, the U.S. Fish and Wildlife Service, the N.H. State Historic Preservation Office and the New Hampshire Wetlands Board.Comments and suggestions are invited from all interested parties to ensure that the full range of issues related to this proposed action is addressed and all significant issues are identified. Comments or questions concerning this proposed action should be directed to the FHW A or the NHDOT at the addresses provided above.(Catalog of Federal Domestic Assistance Program Number 20.205, Highway Planning and Construction. The regulations implementing Executive Order 12372 regarding intergovernmental consultation on Federal programs and activities apply to this program.)Issued on: May 25,1990.Thomas D. Myers,
A ssistant D ivision Adm inistrator, Concord, 
New  Hampshire.[FR Doc. 90-12692 Filed 5-31-90; 8:45 am] 
BILLING CODE 4910-22-M

Federal Aviation Administration[Summary Notice No. PE-90-24]
Petitions for Exemption, Summary of 
Petitions Received; Dispositions of 
Petitions issuedAGENCY: Federal Aviation Administration (FAA), DOT.ACTION: Notice of petitions for exemption received and of dispositions of prior petitions.su m m a r y : Pursuant to FA A ’s rulemaking provisions governing the application, processing, and disposition of petitions for exemption (14 CFR part 11), this notice contains a summary of certain petitions seeking relief from specified requirements of the Federal Aviation Regulations (14 CFR chapter I), dispositions of certain petitions previously received, and corrections.The purpose of this notice is to improve the public’s awareness of, and participation in, this aspect of FAA's regulatory activities. Neither publication of this notice nor the inclusion or omission of information in the summary is intended to affect the legal status of any petition or its final disposition. DATES: Comments on petitions received must identify the petition docket number involved and must be received on or before: June 21,1990.ADDRESSES: Send comments on any petition in triplicate to: Federal Aviation Administration, Office of the Chief Counsel, Attn: Rules Docket (AGC-10),Petition Docket No------ ------, 800Independence Avenue, SW., Washington, DC 20591.FOR FURTHER INFORMATION CONTACT: The petition, any comments received, and a copy of any final disposition are filed in the assigned regulatory docket and are available for examination in the Rules Docket (AGC-1), room 915G, FAA Headquarters Building (FOB 10A), 800 Independence Avenue, SW., Washington, DC 20591; telephone (202) 267-3132.This notice is published pursuant to paragraphs (c), (e), and (g) of § 11.27 of part 11 of the Federal Aviation Regulations (14 CFR part 11).Issued in Washington, DC, on May 24,1990. Denise Donohue Hall,
Manager, Program Management Staff, O ffice  
o f the C h ief Counsel.Petitions for Exemption
Docket N o.: 11590.
Petitioner: Embry-Riddle Aeronautical University.
Sections o f the FAR Affected: 14 CFR part 141, appendixes A, C, D, F, and H.
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Description of R elief Sought: To extend Exemption No. 2329 that exempts students in petitioner’s pilot training courses from the minimum flight time requirements of appendixes A, C, D, F, and H of part 141. Exemption No. 2329 will expire on September 30,1990.Dispositions of Petitions
Docket No.: 25058.
Petitioner: Gallup Flying Service.
Sections o f the FAR Affected: 14 CFR 43.3(g).
Description o f R elief Sought/ 

Disposition: To allow petitioner to remove and install seats in Cessna models 206, 210, 310, 340, and 414. 
Partial Grant, M ay 10,1990,
Exemption No. 5177.

Docket No.: 25595.
Petitioner: Continental Express.
Sections o f the FAR Affected: 14 CFR 135.159(a).
Description o f R elief Sought/ 

Disposition: To extend Exemption No. 4939 that allows the operation of Embraer 120 and Beech 1900 airplanes that are not equipped with a gyroscopic rate-of-turn indicator. A  third attitude indicator would be substituted for the gyroscopic rate-of- turn indicator Grant, M ay 16,1990, 
Exemption No. 4939A.

Docket No.: 25644.
Petitioner: Wings West Airlines, Inc., dba American Eagle.
Sections o f the FAR Affected: 14 CFR 135.293,135.297, and 135.351(c).
Description o f R elief Sought/ 

Disposition: To allow petitioner’s pilots to substitute the satisfactory completion of an approved course of training in a visual simulator for the recurrent pilot competency and instrument proficiency check requirements of part 135 on an alternating basis. Further, to permit satisfactory completion of the entire recurrent pilot competency and instrument proficiency check requirements of part 135 in an approved simulator if the pilot being checked accomplishes at least two landings in the appropriate airplane during a line check or other check conducted by a pilot check airman. 
Grant, M ay 16,1990, Exemption No. 
5179.

Docket No.: 26087.
Petitioner: Boeing Commercial Airplanes.
Sections o f the FAR Affected: 14 CFR 121.312.
Description o f R elief Sought/ 

Disposition: To extend the applicability of § 121.312(a)(1) from August 19,1990, to November 8,1990, for airplanes manufactured by the

petitioner. The exemption would permit the petitioner to manufacture airplanes meeting only the interim requirements of a maximum peak heat release rate of 100 kilwatts per square meter and a maximum total heat release of 100 kilowatt-minutes per square meter, rathér than the definitive maximum peak release rate of 65 kilowatts per square meter, the maximum total heat release of 65 kilowatt-minutes per square meter, and the maximum smoke emission specific optical smoke density (Ds) of 200. Grant, M ay 7,1990, Exemption 
No. 5176.

Docket No.: 26092.
Petitioner: Trans World Airlines, Inc.
Sections o f the FAR Affected: 14 CFR 121.314.
Description o f R e lie f Sought/ 

Disposition: To extend the compliance date for meeting the flammability standards for baggage compartment liners on all transport-category aircraft used in part 121 operations to July 20,1992, for 13 of petitioner’s L - 1011 aircraft. Partial Grant, M ay 7, 
1990, Exemption No. 5175.[FR Doc. 90-12682 Filed 5-31-90; 8:45 am]

BILLING CODE 4910-13-M

[Summary Notice No. PE-90-23]

Petitions for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions IssuedAGENCY: Federal Aviation Administration (FAA), DOT. a c t io n : Notice of petitions for exemption received and of dispositions of prior petitions.SUMMARY: Pursuant to FA A ’s rulemaking provisions governing the application, processing, and disposition of petitions for exemption (14 CFR part 11), this notice contains a summary of certain petitions seeking relief from specified requirements of the Federal Aviation Regulations (14 CFR chapter I), dispositions of certain petitions previously received, and corrections.The purpose of this notice is to improve the public’s awareness of, and participation in, this aspect of FA A ’s regulatory activities. Neither publication of this notice nor the inclusion or omission of information in the summary is intended to affect the legal status of any petition or its final disposition. DATES: Comments on petitions received must identify the petition docket number involved and must be received on or before: June 21,1990.ADDRESSES: Send comments on any petition in triplicate to: Federal Aviation

Administration, Office of the Chief Counsel, Attn: Rules Docket (AGC-10),Petition Docket No_________, 800Independence Avenue, SW., Washington, DC 20591.FOR FURTHER INFORMATION: The petition, any comments received, and a copy of any final disposition are filed in the assigned regulatory docket and are available for examination in the Rules Docket (AGC-10), room 915G, FAA Headquarters Building (FOB 10A), 800 Independence Avenue, SW., Washington, DC 20591; telephone (202) 267-3132.This notice is published pursuant to paragraphs (c), (e), and (g) of § 11.27 of part 11 of the Federal Aviation Regulations (14 CFR part 11).Issued in Washington, D C , on May 24,1990. 
Denise Donohue Hall,
Manager, Program Management Staff, O ffice  
o f the C h ief Counsel.Petitions for Exemption
Docket No.: 24761.
Petitioner: Executive Jet Aviation, Inc. 
Sections o f the FAR Affected: 14 CFR 91.191(a)(4) and 135.165(b).
Description o f R elief Sought: To extend Exemption No. 4709A that allows petitioner to operate its turbojet- powered aircraft, equipped with a single long range navigation system and a single high-frequency radio, in extended overwater operations. 
Docket No.: 25298.
Petitioner: Petroleum Helicopters, Inc. 
Sections o f the FAR Affected: 14 CFR 135.213(b).
Description o f R elief Sought: To allow the use of weather observations taken at a location not at the airport where its IFR operations are conducted.[FR Doc. 90-12683 Filed 5-31-90; 8:45 am] 
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

Trade Show; IRS’s Electronic Filing 
Systems National Conference and 
ExhibitionAGENCY: Internal Revenue Service, Department of the Treasury ACTION: Notice of IRS's Electronic Filing Systems National Conference and Exhibition.SUMMARY: The Electronic Filing Systems Office of the Internal Revenue Service has planned an IRS Electronic Filing Systems National Conference and Exhibition for July 25 and 26,1990. The show will be hosted in the Infomart



22438 Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / NoticesConference Center, 1950 Stemmons Freeway, in Dallas, Texas.The show will provide a forum, in a  trade show environment, during which those interested in becoming electronic filers, participating elctronic filers, other interested hardware and software vendors, state taxing agencies, banking authorities, and the Internal Revenue Service may participate in an interchange of technological ideas, equipment, and other filing information.Commercial vendors of computer hardware, software, and other electronic technology useful in the filing of electronic returns, are invited to exhibit their products during this two-day show.This two-day event will allow attendees an opportunity to view the latest in computer hardware and software used for electronic filing, and to hear the latest information on "the electronic Filing Systems.Scheduled topics of discussion include:Electronic Filing for Individual Returns Electronic Filing Initiatives for State Taxing Authorities Electronic Filing and the Banking IndustryMagnetic Media for Fiduciary Returns Magnetic Media for Employee Plan ReturnsMagnetic Media for Partnership ReturnsInterested parties who have an “Electronic Filer Application to File Individual Income Tax Returns Electronically” , Form 8633, or an “Application for Electronic/Magnetic Tape Filing of Forms 1041,1065, nr 5500- C/R” , on file, will receive a mail-out which details the specifics of this show. The mail-out will include information describing the procedures for securing exhibit booth space.DATES: July 25-July 26,1990ADDRESSES: Infomart Conference Center, 1950 Stemmons Freeway, Dallas, Texas 75207.FOR FURTHER INFORMATION CONTACT: Questions relating to the trade show and exhibitor information should be directed to: Pat Smith or Carey Anderson (214) 929-9023, P i7. Smith Enterprises, 8338 Sterling, Irving, TX 75063.Questions about Electronic Filing should be directed to your local Internal Revenue Service District Office. Ask for the Electronic Filing Coordinator.
Peggy Strunk,
Chief, Marketing and Quality Assurance 
Section.[FR Doc. 90-12635 Filed 05-31-90; 8:45 am]
B’LLING CODE 4*30-01-M

Office of Thrift Supervision

[AC-29; OTS No. 2440]

Batavia Savings & Loan, a Federally 
Chartered Assoc., Batavia, IL; Notice 
of Final Action Approval of Conversion 
ApplicationDate: May 23,1990.Notice is hereby given that on May 15, 1990, the designee of the Chief Counsel, Office of the Thrift Supervision, acting pursuant to the authority delegated to him, approved the application of Batavia Savings and Loan, A  Federally Chartered Association, Batavia, Illinois, for permission to convert to the stock form of organization. Copies of the application are available for inspection at the Secretariat, Office of Thrift Supervision. 1700 G Street NW., Washington, DC 20552, and District Director, Office of Thrift Supervision, Chicago District Office, 111 East Wacker Drive, Suite 800, Chicago, Illinois 60601- 4360.

By the Office of Thrift Supervision.
Nadine Y . Washington,
Executive Secretary.[FR Doc. 90-12636 Filed 5-31-90; 8:45 am] 
BILLING CODE 6720-01-M

[AC-32; OTS No. 1485]

Boone National Savings & Loan 
Association, F.A., Columbia, Missouri; 
Notice of Final Action Approval of 
Conversion ApplicationDate: May 23,1990.Notice is hereby given that on May 15, 1990, the designee of the Chief Counsel, Office of Thrift Supervision, acting pursuant to the authority delegated to him, approved the application of Boone National Savings and Loan Association, F.A., Columbia, Missouri, for permission to convert to the stock form of organization. Copies of the application are available for inspection at the Secretariat, Office of Thrift Supervision, 1700 G  Street NW., Washington, DC 20552, and District Director, Office of Thrift Supervision, Des Moines District Office, 907 Walnut Street Des Moines, Iowa 50309.

By the Office of Thrift Supervision.
Nadine Y . Washington,
Executive Secretary.[FR Doc. 90-12637 Filed 5-31-90; 8:45 am] 
BILUNG CODE 6720-01-M

[AC-27; OTS No. 3297]

First Federal Savings & Loan 
Association of Bainbridge, Bainbridge, 
Georgia; Notice of Final Action 
Approval of Conversion ApplicationDate: May 23,1990.Notice is hereby given that on May 7, 1990, the designee of the Chief Counsel, Office of Thrift Supervision, acting pursuant to the authority delegated to him, approved the application of First Federal Savings and Loan Association of Bainbridge, Bainbridge, Georgia, for permission to convert to the stock form of organization. Copies of the application are available for inspection at the Secretariat, Office of Thrift Supervision, 1700 G Street NW., Washington, DC 20552, and District Director, Office of Thrift Supervision, Atlanta District Office, 1475 Peachtree Street NE., Atlanta, Georgia 30348-5217.By the Office of Thrift Supervision.
Nadine Y . Washington,
Executive Secretary.[FR Doc. 90-12638 Filed 05-31-90; 8:45 am] 
BILLING CODE 6720-01-M

[AC-31; OTS No. 2517]

First Federal Savings and Loan 
Association of Hendry County, 
Clewiston, Florida; Notice of Final 
Action Approval of Conversion 
ApplicationDate: May 23,1990.Notice is hereby given that on May 15, 1990, the designee of the Chief Counsel, Office of Thrift Supervision, acting pursuant to the authority delegated to him, approved the application of First Federal Savings and Loan Association of Hendry County, Clewiston, Florida, for permission to convert to the stock form of organization. Following the conversion, the institution will be known as the “First Federal Savings Bank of the Glades” . Copies of the application are available for inspection at the Secretariat, Office of Thrift Supervision, 1700 G  Street NW., Washington, DC 20552, and District Director, Office of Thrift Supervision, Atlanta District Office, 1475 Peachtree Street NE., Atlanta, Georgia 30348-5217.By the Office of Thrift Supervision.
Nadine Y . Washington,
Executive Secretary.[FR Doc. 90-12639 Filed 5-31-90; 8:45 am] 
BILLING CODE 6720-01-M
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[AC-26; OTS No. 5452]

Greater Pennsylvania Savings 
Association, Hazelton, Pennsylvania; 
Merged With and Into Home Savings 
Association of Pennsylvania,
Tamaqua, Pennsylvania; Notice of 
Final Action Approval of Conversion 
ApplicationDate: May 23,1990.Notice is hereby given that on May 15, 1990, the designee of the Chief Counsel, acting pursuant to the authority delegated to him, approved the application of Greater Pennsylvania Savings Association, Hazelton, Pennsylvania, for permission to convert to the stock form of organization. Copies of the application are available for inspection at the Secretariat, Office of Thrift Supervision, 1700 G Street, NW., Washington, DC 20552 and District Director, Office of Thrift Supervision, Pittsburgh District Office, One Riverfront Center, 20 Stanwix Street, Pittsburgh, Pennsylvania 15222-4893.

By the Office of Thrift Supervision.
Nadine Y. Washington,
Executive Secretary.[FR Doc. 90-12640 Filed 5-31-90: 8:45 am]

[AC-33; OTS No. 0515]

Home Federal Savings Bank of S.C., 
Rock Hill, SC, Notice of Final Action 
Approval of Conversion ApplicationDate: May 23,1990.Notice is hereby given that on May 15, 1990, the designee of the Chief Counsel, acting pursuant to the authority delegated to him, approved the application of Home Federal Savings Bank of S.C., Rock Hill, South Carolina, for permission to convert to the stock form of organization. Copies of the application are available for inspection at the Secretariat, Office of Thrift Supervision, 1700 G  Street NW., Washington, DC 20552 and District Director, Office of Thrift Supervision, Atlanta District Office, 1475 Peachtree Street NE., Atlanta, Georgia 30309.By the Office of Thrift Supervisipn.
Nadine Y. Washington,
Executive Secretary.[FR Doc. 90-12641 Filed 5-31-90: 8:45 am] 
BILLING CODE 6720-01-M

[AC-28; OTS No. 7036]

Jamaica Savings Bank, FSB Lynbrook, 
NY; Notice of Final Action Approval of 
Conversion ApplicationDate: May 23,1990.Notice is hereby given that on May 14, 1990, the designee of the Chief Counsel, Office of the Thrift Supervision, acting pursuant to the authority delegated to him, approved the application of Jamaica Savings Bank, FSB, Lynbrook, New York, for permission to convert to the stock form of organization. Copies of the application are available for inspection at the Secretariat, Office of Thrift Supervision, 1700 G Street, NW., Washington, DC 20552, and District Director, Office of Thrift Supervision, New York District Office, One World Trade Center, Floor 103, New York, New York 10048. ^By the Office of Thrift Supervision.
Nadine Y. Washington,
Executive Secretary.[FR Doc. 90-12642 Filed 5-31-90: 8:45 am] 
BILLING CODE 6720-01-M

BILLING CODE 6720-01-M
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This section of the FEDERAL R EGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L  94-409) 5 U.S.C. 5525(e)(3).

FARM CREDIT ADMINISTRATION Farm Credit Administration Board; Regular MeetingAGENCY: Farm Credit Administration. SUMMARY: Notice is hereby given, pursuant to the Government m the Sunshine Act (5 U.S.C. 552b(e)(3)}, of the forthcoming regular meeting of the Farm ~~ Credit Administration Board (Board). d a t e  a n d  tim e: The regular meeting of the Board will be held at the offices of the Farm Credit Administration in McLean, Virginia, on June 5 ,1S90, from 10:00 a.m. until such time as the Board Concludes its business.FOR FURTHER INFORMATION CONTACT: Curtis M. Anderson, Secretary to the Farm Credit Administration Board, (703) 883-4003, TDD (703) 883-4444.ADDRESSES: Farm Credit Administration, 1501 Farm Credit Drive, McLean, Virginia 22102-5090. SUPPLEMENTARY INFORMATION: Parts of this meetng of the Board will be open to the public (limited space available), and parts of this meeting will be closed to „ the public. The matters to be considered at the meeting are:Open Session1. Consideration of FCS Retirement PlanChanges:a. FCB of Wichita—Pension Plan and Thrift Savings Planb. Western FCB—Retirement Plan and Thrift Plan2. Response to FCB of St. Louis regardingindemnification/insurance relating to Civil Money Penalties

3. Regulations:
a. Eligibility and Lending Authorities—  

Final Regulations
b. Termination— Proposed Regulations Closed Session*

4. Consideration of FC B  C E O  Compensation
Requests

5. Enforcement Actions
6. F C A  Mission and Objectives

a. Consideration of Policy Statement

* Session closed to the public— exempt 
pursuant to 5 U .S .C . 552b(c) (2), (4), (6),'(8) 
and (9).

Dated: M ay 29,1990.
Jeffrey P. Katz,
Acting Secretary, Farm Credit Adm inistration 
Board.
[FR Doc. 90-12852 Filed 5-30-90; 12:19 pm]
BILLING CODE 6705-01-MFEDERAL MARITIME COMMISSION TIME AND DATE: 10:00 a.m., June 6 ,1990. PLACE: Hearing Room One, 1100 L Street, N.W., Washington, D.C. 20573-
0001.STATUS: Part of the meeting will be open to the public. The rest of the meeting will be closed to the public.MATTERS TO BE CONSIDERED:
Portion Open to the Public1. Docket No. 88-19—Rule on Effective 
Date o f Tariff Change—Petition for Reconsideration.
Portion Closed to the Public

1. Docket No. 81-5—International 
Association o f N V O C C ’s  et al. v. Atlantic Container Line, et al.; Docket No. 88-14—  
Direct Container Line, Inc., et al. v. Atlantic Container Line, et al.; Docket No. 88-18—  
Votainer B V, et al. v. Atlantic Container Line, et al.; Docket No. 88-27—A riel Maritim e 
Group, Inc. et al. v. New York Shipping Association, Inc., et al.; and Docket No. 89-

12—Fleet Shipping Lines, Inc. v. New York Shipping Association, et al.—Appeals of Administrative Law Judge Rulings on Motions to Dismiss.CONTACT PERSON FOR MORE INFORMATION: Joseph C . Polking, Secretary, (202) 523-5725.
Joseph C . Polking,
Secretary.
[FR Doc. 90-12901 Filed 5-30-00; 3:05 pmj
BILLING CODE 0730-01-*«BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEMTIME a n d  DATE: 10:00 a.m., Wednesday, June 6,1990.PLACE: Marriner S. Eccles Federal Reserve Board Building, C  Street entrance between 20th and 21st Streets, N.W ., Washington, D.C. 20551. s t a t u s : Closed.MATTERS TO BE CONSIDERED:.1. Personnel actions (appointments, promotions, assignments, reassignments, and salary actions) involving individual Federal Reserve System employees.2. Any items carried forward from a previously announced meeting.CONTACT PERSON FOR MORE in fo r m a tio n : Mr. Joseph R. Coyne, Assistant to the Board; (202) 452-3204. You may call (202) 452-3207, beginning at approximately 5 p.m. two business days before this meeting, for a recorded announcement of bank and bank holding company applications scheduled for the meeting.

Dated: M ay 29,1990.
Jennifer J. Johnson,
Associate Secretary o f the Board.
[FR Doc. 90-12802 Filed 5-29-90; 4:33 pm] 
BILLING CODE 6210-01-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 148, 261,262,264, 265, 
268,270,271, and 302

[ EP A/OS W-FR-90-010; SWH-FRL-3751-1]RIN 2050-AC73
Land Disposal Restrictions for Third 
Third Scheduled Wastesa g e n c y : Environmental Protection Agency (EPA). a c t io n : Final rule.su m m a r y : The Environmental Protection Agency (EPA) today is promulgating regulations implementing the last of five Congressionally mandated prohibitions on land disposal of hazardous wastes (the third one-third of the schedule of restricted hazardous wastes, hereafter referred to as the Third Third). This action is taken in response to amendments to the Resource Conservation and Recovery Act (RCRA), enacted in the Hazardous and Solid Waste Amendments (HSWA) of 1984. When fully effective in May 1992, this rule, combined with the previous rulemakings, is expected to require treatment of a total of seven million tons of hazardous waste managed in RCRA- regulated facilities. e f f e c t iv e  DATE: This final rule is effective on May 8,1990.ADDRESSES: The official record for this rulemaking is identified as Docket Number F-90-LD13-FFFFF, and is located in the EPA RCRA Docket, room 2427, 401 M Street SW ., Washington, DC 20460. The docket is open from 9 a.m. to 4 p.m., Monday through Friday, except on Federal holidays. The public must make an appointment to review docket materials by calling (202) 475-9327. The public may copy a maximum of 100 pages from any regulatory document at no cost. Additional copies cost $.15 per page.FOR FURTHER INFORMATION CONTACT:For general information contact the RCRA Hotline at: (800) 424-9346 (toll- free) or (202) 382-3000 locally.For information on specific aspects of this final rule, contact Richard Kinch or Rhonda Craig, Office of Solid Waste (OS-333), U.S. Environmental Protection Agency, 401 M Street SW ., Washington, DC 20460, (202) 382-7917. For specific information on BDAT treatment standards, contact Larry Rosengrant, Office of Solid Waste (OS-322), U.S. Environmental Protection Agency, 401M Street SW., Washington, DC 20460, (202) 382-7917. For specific information on the Underground Injection Control Program

and hazardous waste injection wells, contact Bruce Kobelski, Office of Drinking Water (WH-550), U.S. Environmental Protection Agency, 401 M Street SW ., Washington, DC 20460, (202) 382-7275. For specific information on capacity determinations or national variances, contact Jo-Ann Bassi, Office of Solid Waste (OS-322), U .S. Environmental Protection Agency, 401M Street SW ., Washington, DC 20460, (202) 475-6673.SUPPLEMENTARY INFORMATION: Expanded SummaryToday’s notice promulgates specific treatment standards and effective dates for the Third Third wastes, “soft hammer” First and Second Third wastes, and five newly listed wastes. Today’s notice also promulgates treatment standards and effective dates for multi-source leachate and mixed radioactive/hazardous wastes, which were re-scheduled to the Third Third. The Agency has also re-scheduled wastes from the petroleum refining industry, EPA Hazardous Waste Nos. K048-K052, to the Third Third, is revising the treatment standards for these wastes, and is granting a six- month national capacity variance for K048-K052 nonwastewaters. The Agency is also promulgating alternate treatment standards for lab packs.The Agency is also promulgating treatment standards and effective dates for hazardous wastes that exhibit one or more of the following characteristics: Ignitibility, corrosivity, reactivity or EP toxicity (40 CFR 261.21-261.24). The Agency has revised the proposed treatment standards for these wastes to reflect data submitted during the comment period showing wide variability in the wastestreams. Today’s final rule establishes treatment standards for the characteristic wastes in one of four forms: (1) A  concentration level equal to, or greater than the characteristic level; (2) a concentration level less than the characteristic level;(3) a specified treatment technology which in many cases will result in treatment below the characteristic level; or (4) a treatment standard of “deactivation” to remove the characteristic, with guidance on technologies the Agency believes will remove the characteristics (see appendix VI to part 268).In promulgating treatment standards for characteristic wastes, EPA has evaluated the applicability of certain provisions of the land disposal restrictions’ framework with respect to characteristic wastes including wastes regulated under the National Pollutant Discharge Elimination System (NPDES)

program, sections 307(b) and 402 of the Clean Water Act (CWA) and the Safe Drinking Water Act (SDWA) programs regulating deep well injection to ensure successful integration of these programs with the regulations being promulgated today. Specifically, the Agency considered the appropriateness of the dilution prohibition for each of the characteristic wastestreams, and the applicability of treatment standards expressed as specified methods.In general, the Agency believes that the mixing of waste streams to eliminate certain characteristics is appropriate and should be permissible for certain characteristic waste streams (e .g most wastes that are purely corrosive). Furthermore, EPA believes that the dilution prohibition should not apply to characteristic wastes that are managed in treatment trains regulated under the Pretreatment and National Pollutant Discharge Elimination System (NPDES) programs under sections 307(b) and 402 of the CW A  or in Class I underground injection well systems regulated under the Safe Drinking Water Act (SDWA). The Agency believes that the treatment requirements and associated dilution rules under the CW A  are generally consistent with the dilution rules under RCRA, and that the Agency should rely on the existing CW A  provisions. Similarly, EPA has established a regulatory program under the SDW A to prevent underground injection which endangers drinking water sources. Class I deep wells inject below the lowermost geologic formation containing an underground source of drinking water, and are subject to minimum location, construction, and operation requirements. The Agency believes that application of dilution rules to these wastes would not further minimize threats to human health and the environment, and that disposal of these wastes by underground injection at the characteristic levels is as sound as the treatment option. However, hazardous effluent, sludges, or other residues generated from these treatment trains, or pretreatment from CW A  or SDW A systems, that are subsequently land disposed are subject to the land disposal restriction provisions.The Agency also is limiting the circumstances under which treatment standards expressed as specified methods apply to wastes regulated under the CW A  and SDW A programs.In general, the Agency believes that where a treatment standard is expressed as a specified method, and where application of that method is consistent with and promotes the objectives of the program, it should be



22521Federal Register / V o l. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulationsimpermissible to dilute these wastes and avoid treating them by the designated treatment method. With respect to existing CW A regulations, the Agency believes that this is true for all specified methods in today’s rule. Therefore, the Agency is specifying that dilution is impermissible for these wastes, and that the treatment standards expressed as specified methods apply. The Agency, however, is not requiring treatment of underground injected wastes with the specified methods, based on the previously-stated belief that disposal of such characteristic wastes by this method is as sound as the treatment option. (The Agency emphasizes that any mixture of listed and characteristic wastes is subject to the existing dilution prohibition rule, and must comply with the treatment standard for the listed waste, even if it is a specified method.)The Agency received comments indicating that generators may be likely to change waste codes and ship their wastes as characteristic wastes rather than as listed wastes as a result of this rulemaking. The Agency is concerned with the potential for mislabeling hazardous wastes, but believes that this incentive has always existed since characteristic wastes may be disposed in a subtitle D facility once they no longer exhibit a hazardous characteristic. Furthermore, the Agency is revising the waste identification requirements of 40 CFR parts 261, 262,264, and 265 to require that all relevant waste codes must be provided; we believe this revision will enhance the ability to enforce the accurate labeling of hazardous wastes. Finally, the Agency emphasizes that the mislabeling of hazardous wastes is a serious violation of the land disposal restrictions, and potentially a criminal act. The Agency will be modifying the existing Waste Analysis Plan Guidance to aid treatment and disposal facilities in determining whether waste has been properly classified.The Agency is promulgating certain provisions of general applicability in today’s rulemaking, including certain revisions to the existing rule that prohibits dilution of prohibited wastes, amendments to 40 CFR 262.11, which outlines the procedures for identification of hazardous wastes, and modifications to the tracking and recordkeeping requirements of 40 CFR 268.7. In addition, EPA is modifying existing testing requirements for treatment and disposal facilities, and amending subparagraph (c) of 40 CFR 261.33 (commercial chemicals that are hazardous wastes when discarded) due to the possible lack of clarity that

became apparent in the course of establishing treatment standards for these wastes. The Agency also is clarifying certain questions of applicability, such as whether wastes formerly excluded by the Bevill Amendment are to be considered newly identified for purposes of the land disposal restrictions, and applicability of California list prohibitions to newly identified and newly lifted hazardous wastes.Unless a longer national capacity variance is specified, the effective date for compliance with treatment standards for all waste codes in the final rule has been extended to August 8,1990 by granting a three-month national capacity variance. The effective date is being delayed because the Agency realizes that even where data indicate that sufficient treatment capacity exists, it is not immediately available. Nonetheless, all Third Third wastes become restricted on May 8,1990 and therefore subject to a number of LDR provisions. For example, if hazardous wastes not treated in compliance with applicable treatment standards are disposed of in surface impoundments or landfills, such units must meet minimum technological requirements. Furthermore, wastes subject to this extension of the effective date must be in compliance with all applicable recordkeeping requirements, and California list prohibitions, if applicable.Finally, wastes for which treatment standards are being promulgated may be land disposed after their effective dates only if the applicable treatment standards are met, or if disposal occurs in units that satisfy the “no migration” standard.Outline
I. Background

A . Summary of the Hazardous and Solid
W aste Amendments of 1984 and the
Land Disposal Restrictions Framework
1. Statutory Requirements
2. Applicability to Injected W astes
3. Solvents and Dioxins
4. California List W astes
5. Disposal of Solvents, Dioxins, and 

California List W astes in Injection 
W ells

6. Scheduled W astes
7. N ew ly Identified and Listed W astes

B. Regulatory Framework

1. Applicability2. Treatment Standards3. National Capacity Variances from the Effective Dates
4. Case-By-Case Extensions of the Effective Dates5. “No Migration” Exemptions from the Restrictions8. Variances from the Treatment Standards7. Exemption for Treatment in Surface Impoundments8. Storage of Prohibited Wastes9. “Soft Hammer” ProvisionsC. Pollution Prevention (Waste Minimization) BenefitsD. Summary of the Proposed Rule1. Characteristic Wastes2. Determining When Dilution is Permissible3. Other Impermissible Dilution Issues
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teristic Prohibited W astes
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Centralized Treatment
E. Treatment Standards for Multi-Source 

Leachate
F. Alternate Treatment Standards for Lab 

Packs
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Treatment Standards
a. The B D A T  Methodology
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BDAT
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g. Analytical Requirements, the B D A T  
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Concentration-Based Standards

i. Relation of Hazardous W aste Treat
ment Council v. EPA

III.A.2. Treatment Standards for Certain 
Characteristic W astes
a. General Issues on Developing Treatment 

Standards for Characteristic W astes

b. Ignitable Characteristic W astes
c. Corrosive Characteristic W astes
d. Reactive Characteristic W astes
e. Effect o f Treatment Standards on Dis

posal Provisions in 40 C F R  264 and 265 
for Ignitable and Reactive W astes

f. EP Toxic Halogenated Pesticide W astes
III.A.3. Treatment Standards for M etal

W astes
a. Introduction
b. Arsenic (D004, K031, K084, K101, K102, 

P010, PO U, P012, P036, P038, U136]
c. Barium [D005, P013]
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a. Background
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Source Leachate
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b. Environmental Considerationsc. Regulatory Problems7. Exemption for LDR Prohibitions for Characteristic Wastes Disposed Below Characteristic Levels in Wells Regulated Under the Safe Drinking Water Act
a. Introductionb. Environmental Considerationsc. Regulatory ProblemsE. Implementation of Requirements for Characteristic Wastes1. Overlap of Treatment Standards for Listed Wastes that also Exhibit a Characteristic2. Revisions to Waste Identification Requirements3. Wastes Subject to a Capacity Variance4. Use of TCLP  v. EP  Analytical Methods for Compliance5. Newly Identified TC Wastes6. Further Principles Governing Applicabilitya. Other Statutory Exemptions or Exclusionsb. Restricted Wastes Versus Prohibited Wastes
c. Changes in Treatability GroupsF. Amended Tracking System for Characteristic Prohibited WastesG. The Dilution Prohibition as it Applies to Centralized TreatmentH. Applicability of Today’s Final Rule to Mineral Processing Wastes

I. Generator Notification RequirementsJ. Waste Analysis Plans and Treatment/ Disposal Facility Testing RequirementsK. Testing of Wastes Treated in 90-Day Tanks or Containers
L. Clarification of “P” and “U” Solid 

WastesM. The Storage ProhibitionN. Case-By-Case ExtensionsO. Applicability of California List Prohibitions After May 8,1990IV. State AuthorityA . Applicability of Rules in Authorized StatesB. Effect on State AuthorizationsC. State ImplementationV. Effect of the Land Disposal Restrictions Program on Other Environmental ProgramsA . Discharges Regulated Under the Clean Water ActB. Discharges Regulated Under the Marine Protection, Research, and Sanctuaries Act
C. Wellhead Protection Regulated Under 

the Safe Drinking Water Act
D. Air Emissions Regulated Under the 

Clean Air Act (CAA)E. Clean-Up Actions Regulated Under the Comprehensive Environmental Response, Compensation, and Liability Act

F. Applicability of Treatment Standards to 
W astes from Pesticides Regulated Under 
the Federal Insecticide, Fungicide, and 
Rodenticide A ct

G . Regulatory Overlap of Polychlorinated 
Biphenyls (PCBs) Under the Toxic Sub
stances .Control A c t (T SCA ) and Re
source Conservation and Recovery A ct

V I. Regulatory Requirements
A . Regulatory Impact Analysis— Surface 

Disposed W astes
1. Overview of Affected W astes, Facili

ties, and Management
a. Quantity of Affected W aste
b. Affected Facilities
c. W aste Management Practices

2. Benefits of the Final Rule
a. Human Health Benefits
b. Safety Benefits
c. Environmental Benefits

3. Costs
4. Economic Impacts

B. Regulatory Flexibility Analysis— Sur
face Disposed W astes

C . Regulatory Impact Analysis— Under
ground Injected W astes

D. Regulatory Flexibility Analysis— Under
ground Injected W astes

E. Paperwork Reduction A ct
F. Review of Supporting DocumentsI. BackgroundA . Summary of the Hazardous and Solid Waste Amendments of 1984 and the Land Disposal Restrictions Framework1. Statutory RequirementsThe Hazardous and Solid Waste Amendments (HSWA), enacted on November 8,1984, prohibit the land disposal of hazardous wastes. Specifically, the amendments specify dates when particular groups of hazardous wastes are prohibited from land disposal unless “ * * * it has been demonstrated to the Administrator, to a reasonable degree of certainty, that there will be no migration of hazardous constituents from the disposal unit or injection zone for as long as the wastes remain hazardous” (RCRA sections 3004(d) (1), (e)(1), (g)(5); 42 U.S.C. 6924 (d)(1),(e) (1), (g)(5)).The amendments also require the Agency to set “ * * * levels or methods of treatment, if any, which substantially diminish the toxicity of the waste or substantially reduce the likelihood of migration of hazardous constituents from the waste so that short-term and long-term threats to human health and the environment are minimized” (RCRA section 3004(m)(l), 42 U .S.C. 6924(m)(l)). Wastes that meet treatment standards established by EPA are not prohibited and may be land disposed. In addition, a hazardous waste that does not meet the treatment standard may be land disposed provided the “no migration” demonstration specified in RCRA

sections 3004 (d)(1), (e)(1) and (g)(5) is accepted by EPA.For the purposes of the restrictions, H SW A defines land disposal “  * * * to include, but not be limited to, any placement of such hazardous waste in a landfill, surface impoundment, waste pile, injection well, land treatment facility, salt dome formation, salt bed formation, or underground mine or cave” (RCRA section 3004(k), 42 U .S.C. 6924(kj).The land disposal restrictions are effective when promulgated unless the Administrator grants a national capacity variance from the otherwise-applicable date and establishes a different date (not to exceed two years beyond the statutory deadline) based on “ * * * the earliest date on which adequate alternative treatment, recovery, or disposal capacity which protects human health and the environment will be available” (RCRA section 3004(h)(2), 42 U .S.C. 6924(h)(2)). The Administrator may also grant a case-by-case extension of the effective date for up to one year, renewable once for up to one additional year, when an applicant successfully makes certain demonstrations (RCRA section 3004(h)(3), 42 U .S.C. 6924(h)(3)). A  case-by-case extension can be granted whether or not a national capacity variance has been granted.The statute also allows treatment of hazardous wastes in surface impoundments that meet certain minimum technological requirements (or certain exceptions thereto). Treatment in surface impoundments is permissible provided the treatment residues that do not meet the treatment standard(s) (or applicable statutory prohibition levels) are “ * * * removed for subsequent management within one year of the entry of the waste into the surface impoundment” (RCRA section 3005(j)(ll)(B), 42 U .S.C. 6925(j)(ll)(B)).In addition to prohibiting the land disposal of hazardous wastes, Congress prohibited storage of any waste which is prohibited from land disposal unless “ * * * such storage is solely for the purpose of the accumulation of such quantities of hazardous waste as are necessary to facilitate proper recovery, treatment or disposal” (RCRA section 3004(j), 42 U .S.C. 6924(j)).2. Applicability to Injected WastesAs noted above, disposal of hazardous wastes in injection wells is subject to the provisions of HSW A. The injection of hazardous wastes is controlled by two statutes, RCRA and the Safe Drinking Water Act (SDWA). The regulations governing injection of these wastes have been codified along
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with other regulations of the Underground Injection Control (UIC) program under the SDW A in parts 124, 144,145,146,147, and 148 of the Code of Federal Regulations.3. Solvents and DioxinsEffective November 8,1986, H SW A prohibited land disposal (except by deep well injection) of solvent-containing hazardous wastes numbered F001-F005 listed in 40 CFR 261.31 and dioxin- containing hazardous wastes numbered F020-F023 and F026-F028 (RCRA sections 3004 (e)(1), (e)(2), 42 U .S.C . 6924(e)(1), (e)(2)). In response to this mandate, EPA promulgated a final rule (51 FR 40572) on November 7,1986, implementing RCRA section 3004(e).This rule established the general framework for the land disposal restrictions program, and established treatment standards for the F001—F005 solvent wastes and F020-F023 and F026- F028 dioxin-containing wastes.4. California List WastesEffective July 8,1987, the statute prohibited further land disposal (except by deep well injection) of the following listed or identified wastes (RCRA section 3001) set out in RCRA sections 3004 (d)(1) and (d)(2) (42 U .S.C. 6924(d)(1), (d)(2)):(A) Liquid hazardous wastes, including free liquids associated with any solid or sludge, containing free cyanides at concentrations greater than or equal to 1,000 mg/L(B) Liquid hazardous wastes, 

including free liquids associated with any solid or sludge, containing the following metals (or elements) or compounds of these metals (or elements) at concentrations greater than or equal to those specified below:(i) Arsenic and/or compounds (as As) 500 mg/1;(ii) Cadmium and/or compounds (as Cd) 100 mg/1(iii) Chromium (VI and/or compounds (as Cr VI)) 500 mg/1;(iv) Lead and/or compounds (as Pb) 500 mg/1;(v) Mercury and/or compounds (as Hg) 20 mg/1;(vi) Nickel and/or compounds (as Ni) 134 mg/1;(vii) Selenium and/or compounds (as Se) 100 mg/1; and ((viii) Thallium and/or compounds (as Tl) 130 mg/1.(C) Liquid hazardous waste having a pH less than or equal to two (2.0).(D) Liquid hazardous wastes containing polychlorinated biphenyls (PCBs) at concentrations greater than or equal to 50 ppm.

(E) Hazardous wastes containing halogenated organic compounds (HOCs) in total concentration greater than or equal to 1,000 mg/kg.On July 8,1987, EPA promulgated a final rule (52 FR 25760) implementing RCRA section 3004(d). This rule established treatment standards for California list wastes containing PCBs and certain H OCs, and codified the statutory prohibition on liquid corrosive wastes. The statutory prohibition also is in effect for the California list wastes containing free cyanides, metals, and the California list dilute H O C wastewaters.5. Disposal of Solvents, Dioxins and California List Wastes in Injection WellsSection 3004(f) of RCRA required that the Administrator prohibit the disposal of solvents, dioxins and California list wastes in deep wells, effective August 8, 1988, unless such disposal had been determined to be protective of human health and the environment for as long as die wastes remained hazardous, or unless a variance had been granted under RCRA section 3004(h). On July 26, 1988, the Agency established effective dates for the prohibition on injection of solvents and dioxin wastes (53 FR 28118). In another regulation, effective August 6,1988 and published August 16, 1988 in the Federal Register, the Agency established effective dates for the prohibition on injection of California list wastes (53 FR 30908).6. Scheduled WastesH SW A required the Agency to prepare a schedule by November 8,1986, for restricting the land disposal of all hazardous wastes, including underground injected wastes, listed or identified as of November 8,1984, in 40 CFR part 261, excluding solvent- and dioxin-containing wastes and California list wastes covered under the schedule set by Congress. The schedule, based on a ranking of the listed wastes that considers their intrinsic hazard and their volume, ensures that prohibitions and treatment standards are promulgated first for high volume hazardous wastes with high intrinsic hazard before standards are set for low volume wastes with low intrinsic hazard. The statute further requires that these determinations be made by the following deadlines:(A) A t least one-third of all listed hazardous wastes by August 8,1988;(B) At least two-thirds of all listed hazardous wastes by June 8,1989; and(C) A ll remaining listed hazardous wastes and all hazardous wastes identified as of November 8,1984, by one or more of the characteristics

defined in 40 CFR part 261 by May 8,1990.Furthermore, if EPA failed to set a treatment standard by the statutory deadline for any hazardous waste in the first or second third of the schedule, should such waste be disposed in a landfill or surface impoundment, that unit must meet the minimum technological requirements specified in RCRA section 3004(o) for new facilities (RCRA section 3004(g)(6)). (Note: In the August 17,1988 First Third final rule,EPA interpreted the term “such facility” in section 3004(g)(6j to refer to the individual surface impoundment or 
l a n dfill unit.) In addition, prior to disposal in such unit, thn generator was required to certify to the Administrator that he had investigated the availability of treatment capacity and had determined that disposal in such landfill or surface impoundment was the only practical alternative to treatment currently available to the generator.This restriction on the use of landfills and surface impoundments that met the 
m inim um  technological requirements applied until EPA set a treatment standard for the waste, or until May 8, 1990, whichever was sooner. These requirements were collectively referred to as the soft hammer provisions. Other forms of land disposal, including underground injection, were not similarly restricted, and could continue to be used for disposal of untreated wastes until EPA promulgated a treatment standard, or until May 8,1990, whichever was sooner.If the Agency fails to set a treatment standard for any scheduled hazardous waste by May 8,1990, the soft hammer provisions are superseded by the hard hammer. (Note: It is EPA’s interpretation that the hard hammer applies to characteristic wastes. See 54 FR 48489.) These wastes are automatically prohibited from all forms of disposal on May 8,1990, unless the wastes are the subject of a successful “no migration” demonstration (RCRA section 3004(g)(5), 42 U .S.C. 6924(g)(5)). (Note: RCRA section 3004(h)(2) permits extensions of the effective date such as national capacity extensions or case-by-case extensions beyond the hard hammer date.)On May 28,1986, EPA promulgated the schedule for setting treatment standards for the listed and identified hazardous wastes (51 FR 19300). All wastes that are identified as hazardous by characteristic are scheduled in the Third Third. This schedule is incorporated in 40 CFR 268.10, 268.11 and 268.12.



Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22525For the scheduled wastes, the statute does not provide different deadlines for restriction of wastes that are injected underground versus disposed of in surface land units. The Agency did, however, propose and promulgate First Third regulations for surface disposed and injected wastes on separate dates. The First Third final rule, promulgated on August 8,1988, and published in the Federal Register on August 17,1988 (53 FR 31138), set out the conditions under which wastes included in the first one- third of the schedule of restricted hazardous wastes may continue to be land disposed (other than by injection). Final regulations prohibiting deep well injection of certain First Third wastes were published on August 16,1988 (53 FR 30908) and on June 14,1989 (54 FR 25416).The Second Third final rule, promulgated on June 8,1989, and published in the Federal Register on June 23,1989, (54 FR 26594) established treatment standards and prohibition effective dates for land disposal and underground injection for certain wastes. In addition, EPA promulgated treatment standards and effective dates for certain First Third soft hammer wastes, Third Third wastes and newly listed wastes.Today’s notice promulgates the conditions under which Third Third wastes may continue to be land disposed. It also promulgates treatment standards for some First and Second Third restricted hazardous wastes, five newly listed wastes [i.e., listed after November 8,1984), promulgates alternate treatment standards for lab packs, and revises the treatment standards for petroleum refining wastes (EPA Hazardous Waste No. K048-K052). This rule applies to all forms of land disposal, including deep well injection, and finalizes the November 22,1989 proposed rulemaking (54 FR 48372).7. Newly Identified and Listed WastesRCRA requires the Agency to make a land disposal prohibition determination for any hazardous waste that is newly identified or listed in 40 CFR part 261 after November 8,1984, within six months of the date of identification or listing (RCRA section 3004(g)(4), 42 U.S.C. 6924(g)(4)). However, the statute does not provide for an automatic prohibition of the land disposal of such wastes if EPA fails to meet this deadline. Today’s notice promulgates treatment standards for five newly listed wastes (see section III.A).
B. Regulatory FrameworkThe November 7,1986, final rule (51 FR 40572) established the regulatory

framework for implementing the land disposal restrictions program. Some changes to the framework were made in the July 8,1987, final rule (52 FR 25760) that prohibited the land disposal of California list wastes, and in the August17,1988, First Third final rule. Some additional changes are also being promulgated in today’s final rule, particularly with respect to characteristic wastes. Regulations specifying how the framework applies to injected wastes were promulgated July26,1988 (53 FR 28118). The following discussion summarizes the major provisions of the land disposal restrictions framework.1. ApplicabilityThe land disposal restrictions apply prospectively to the affected wastes. In other words, hazardous wastes land disposed after the applicable effective dates are subject to the restrictions, but wastes land disposed prior to the effective dates are not required to be removed or exhumed for treatment (51 FR 40577). However, if these wastes or contaminated media are excavated and removed, these wastes are subject to the land disposal restrictions. Similarly, only surface impoundments receiving restricted wastes after the applicable deadline are subject to the restrictions on treatment in surface impoundments contained in 40 CFR 268.4 and RCRA section 3005(j)(ll). Also, the storage prohibition applies to wastes placed in storage after the effective dates.The provisions of the land disposal restrictions apply to wastes produced by generators of greater than 1,000 kilograms of hazardous waste per calendar month, as well as small quantity generators of 100 to 1,000 kilograms of hazardous waste (or greater than 1 kilogram of acute hazardous waste) in a calendar month. However, wastes produced by small quantity generators of less than 100 kilograms of hazardous waste (or less than 1 kilogram of acute hazardous waste) per calendar month are conditionally exempt from RCRA, including the land disposal restrictions (see 40 CFR 268.1).The land disposal restrictions apply to all facilities subject to RCRA, including both interim status and permitted facilities. The requirements of the land disposal restrictions program supersede 40 CFR 270.4(a), which currently provides that compliance with a RCRA permit constitutes compliance with subtitle C of RCRA. Therefore, even though the requirements may not be specified in the permit conditions, all permitted facilities are subject to the restrictions. Moreover, the land disposal

restrictions are material conditions or requirements of the interim status standards that may be enforced in either a criminal or civil action. Although EPA attempted to clarify this point in the June 4,1987 correction notice (54 FR 21010, item #1, and 21016, item #27), the Agency’s correction has been viewed as imprecise in that it characterized part 265 as requirements of persons managing wastes pursuant to part 268. Although the Agency believes that this point is already established, EPA is clarifying today that the part 268 provisions should be characterized as material conditions or requirements of part 265. Therefore, 265.1(e) is modified accordingly.2. Treatment StandardsBy each statutory deadline, the Agency must establish the applicable treatment standards under 40 CFR part 268 subpart D for each restricted hazardous waste (RCRA section 3004(m)(l)). After the applicable effective dates, restricted wastes may be land disposed only if they meet the treatment standards, or it has been demonstrated to a reasonable degree of certainty, that there will be no migration of hazardous constituents from the disposal unit or injection zone for as long as the wastes remain hazardous. If EPA does not promulgate treatment standards by the statutory deadlines, such wastes are prohibited from land disposal (with the exception of First and Second Third scheduled hazardous wastes, which were subject to the soft hammer provisions of RCRA section 3004(g)(6) until May 8,1990).At present, a treatment standard is based on the performance of the best demonstrated available technology (BDAT) to treat the waste (51 FR 40578). EPA may establish treatment standards either as specific technologies or as performance standards based on the performance of BDAT. Compliance with performance standards may be monitored by measuring the concentration level of the hazardous constituents (or in some circumstances, indicator pollutants) in the waste, treatment residual, or in the extract of the waste or treatment residual. When treatment standards are set as performance levels, the regulated community may use any technology not otherwise prohibited (such as impermissible dilution) to treat the waste to meet the treatment standard. Thus, treatment is not limited to only those technologies considered in determining the treatment standard. However, when treatment standards are



22526 Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationsexpressed as specific technologies, such technologies must be employed.3. National Capacity Variances From the Effective DatesThe Agency has the authority to grant national capacity variances from the statutory effective dates, not to exceed two years, if there is insufficient alternative protective treatment, recovery or disposal capacity for the wastes (RCRA section 3004(h)(2)). To make capacity determinations, EPA compares the nationally available alternative treatment, recovery, or protective disposal capacity at permitted and interim status facilities which will be in operation by the effective date with the quantity of restricted waste generated. If there is a significant shortage of such capacity nationwide, EPA will establish an alternative effective date based on the earliest date such capacity will be available. During the period such a capacity variance is in place, if the waste is disposed in a landfill or surface impoundment, such disposal may only be in a unit meeting the minimum technological requirements of RCRA section 3004(o) (53 FR 31186 and 40 CFR 268.5(h)(2)). It should be noted, however, that if a waste subject to a national capacity variance is treated to meet the applicable treatment standards, the land disposal restrictions allow such waste to be disposed in a subtitle C landfill or surface impoundment regardless of whether the unit meets minimum technological requirements. Note, however, that independent RCRA provisions may require such wastes to be disposed in units meeting minimum technological requirement.4. Case-By-Case Extensions of the Effective DateThe Agency will consider granting up to a one-year extension (renewable only once) of a prohibition effective date on a case-by-case basis. The requirements outlined in 40 CFR 268.5 must be satisfied, including a demonstration that adequate alternative treatment, recovery, or disposal capacity for the petitioner’s waste cannot reasonably be made available by the effective date due to circumstances beyond the applicant’s control, and that the petitioner has entered into a binding contractual commitment to construct or otherwise provide such capacity. If a waste is placed in a surface impoundment or landfill during the period that such a case-by-case extension is in place, such unit must meet the minimum technological requirements of RCRA section 3004(o).

5. ‘‘No Migration” Exemptions From the RestrictionsEPA has the authority to allow the land disposal of a restricted hazardous waste which does not meet the treatment standard provided that the petitioner demonstrates that there will be no migration of hazardous constituents from the disposal unit or injection zone for as long as the waste remains hazardous (40 CFR 268.6). If a petition is granted under 40 CFR part 268, it can remain in effect no longer than ten years for disposal in interim status land disposal units, and for no longer than the term of the RCRA permit for disposal in permitted units (40 CFR 268.6(h)).However, for injected wastes, 40 CFR 148.20 (promulgated on July 26,1988, see 53 FR 28118) outlines in detail the Agency’s requirements for “no migration” petitions for hazardous waste injection facilities. Briefly, a petitioner is required, through modeling, to demonstrate that there is no migration of hazardous constituents from the injection zone for as long as the waste remains hazardous. This demonstration can be made in one of two ways: the use of flow and transport models to show that injected fluids will not migrate vertically out of the injection zone for a period of 10,000 years; or, use of geochemical modeling to show that the waste is transformed so it will become nonhazardous at the edge of the injection zone. Also, a showing must be made that the well was in compliance with the substantive area of review, corrective action, and mechanical integrity requirements of part 146.6. Variances From the Treatment StandardsEPA established the variance from the treatment standard to account for those wastes that cannot be treated to meet the applicable treatment standards, even if well-designed and well-operated BDAT treatment systems are used, or if treatment technologies are inappropriate for the waste (40 CFR 268.44). This variance is somewhat analogous to the fundamentally different factors variance in the Agency’s Clean Water Act effluent limitations guidelines regulations. Among other things, petitioners must demonstrate that the waste is significantly different from the wastes evaluated by EPA in establishing the treatment standard, and the waste cannot be treated to the level or by the method specified by the treatment standard, or that such standard or method is inappropriate for the waste (51 FR 40605). This variance procedure

can result in the establishment of a new treatability group and corresponding treatment standard that applies to all wastes meeting the criteria of the new waste treatability group. A  site-specific variance from the treatment standard may also be granted administratively (without rulemaking), but the variance has no generic applicability to other wastes at other sites (53 FR 31199).7. Exemption for Treatment in Surface ImpoundmentsWastes that would otherwise be prohibited from one or more methods of land disposal may be treated in a surface impoundment that meets certain technological requirements (40 CFR 268.4(a)(3)) as long as treatment residuals that do not meet the applicable treatment standard (or statutory prohibition levels where no treatment standards are established) are removed for subsequent management within one year of entry into the impoundment and the wastes are not placed into any other surface impoundment. The owner or operator of such an impoundment must certify to the Regional Administrator that the technical requirements have been met and must also submit a copy of the waste analysis plan to the Regional Administrator that shows the waste analysis plan has been modified to provide for testing of treatment residuals in accordance with § 268,4 requirements.8. Storage of Prohibited WastesStorage of prohibited wastes in tanks and containers is prohibited except where storage is solely for the purpose of accumulating sufficient quantities of wastes to facilitate proper treatment, recovery, or disposal (40 CFR 268.50). A  facility that stores a prohibited waste for more than one year bears the burden of proof that such storage is solely for this purpose. Id. EPA bears the burden of proof if the Agency believes that storage of a restricted waste by a facility for up to one year is not for the purpose of accumulating sufficient quantities to facilitate proper treatment, recovery, or disposal. Id.9. The “Soft Hammer” ProvisionsFirst and Second Third wastes for which EPA did not promulgate treatment standards by their respective effective dates could continue to be disposed of in landfill and surface impoundment units until May 8,1990. Such land disposal could occur only if certain demonstrations were made, and provided technology requirements of RCRA section 3004(o) (see 53 FR 31181, August 17,1988). Other types of land



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22527disposal were not similarly restricted (e.g., underground injection). On May 8, 1990, wastes for which EPA has not established treatment standards are prohibited from land disposal (including underground injection). This prohibition is referred to as the hard hammer. Effective May 8,1990, therefore, the soft hammer provisions are no longer in effect.
C. Pollution Prevention (Waste 
Minimization) BenefitsEPA’s progress over the years in improving environmental quality through its media-specific pollution control programs has been substantial. Over the past two decades, standard industrial practice for pollution control concentrated to a large extent on "end of pipe" treatment or land disposal of hazardous and non-hazardous wastes. However, EPA realizes that there are limits to how much environmental improvement can be achieved under these programs which emphasize management after pollutants have been generated. EPA believes that reducing or eliminating discharges and/or emissions to the environment through the implementation of cost-effective source reduction and environmentally sound recycling practices can provide additional environmental improvements. Many corporations are seeking to incorporate waste minimization planning programs into their strategic planning to lower emission volumes and toxicities as a function of actual plant processes through either recycling or source reduction.Under sections 3002(b) and 3005(h), hazardous waste generators are required to certify that they have a program in place to reduce the volume or quantity and toxicity of hazardous waste to the degree determined by the generator to be economically practicable. EPA encourages hazardous waste generators to pursue source reduction and environmentally sound recycling wherever possible to reduce the need for and costs of subsequent treatment, storage and disposal. In many cases, there may be economic as well as environmental benefits for companies that pursue pollution prevention options. Waste minimization planning programs have been suggested by EPA and mandated by some state governments. Several EPA documents on waste minimization are available to the public (Draft Guidance to Hazardous Waste Generators on the Elements of a Waste Minimization Program; Notice and Request for Comment, Federal Register Vol. 54, No. I l l ,  June 12,1989; The EPA Manual for Waste Minimization Opportunity Assessments, EPA 600/2-

88/025, April 1988). Several state governments have already enacted waste minimization legislation (Massachusetts Toxics Use Reduction Act of 1989; Oregon Toxics Use Reduction and Hazardous Waste Reduction Act, House Bill 3515, July 2, 1989). About six other states have legislation pending that will mandate some type of waste minimization program and/or facility planning. About 25 other states offer some type of technical assistance to companies that seek alternatives to treatment, storage and disposal of waste.Many companies have already implemented waste minimization programs. Most of these waste minimization programs have elements in common. The most successful programs have incorporated waste minimization into company policy. It is advantageous for top corporate management and/or individual plant management to provide support for assessing and understanding the economic and regulatory benefits of pursuing waste minimization versus treatment, storage and disposal options. Typically, management supports assessment of the true costs associated with waste production, including the costs of compliance, loss of production potential, and potential liability.Program success generally requires that each individual, regardless of status or rank, be encouraged to make a contribution to minimize waste. Collective and individual pay incentives can be provided for productivity improvements. Waste minimization circles can be established using self- managing teams chosen from a broad spectrum of production and management personnel. These management teams can be provided with all information necessary to adequately assess waste minimization opportunities. Additionally, it is very beneficial for production personnel to be trained and retrained in optimum use of plant equipment and raw materials.Some companies set explicitly defined objectives for the reduction of waste volume and toxicity that are achievable within a reasonable time frame. Typically, the objectives should not exceed the ability of the operations personnel to support and maintain them.In all cases, it is necessary to determine the causes of waste generation. This can be done for individual processes or for several combined processes if the plant process waste streams are particularly complex. Many corporations have implemented this type of “waste minimization assessment" as part of an overall waste minimization program.

For a waste minimization assessment, it is generally necessary to accurately characterize the type of waste generated by volume, toxicity and source(s). Most companies track their waste generation by a variety of means and then normalize die results to account for variations in production rate(s). One State (Massachusetts Toxics Use Reduction Act) requires each generator of a toxic or hazardous substance to track the rate of waste generation and release/transfer per unit of product. The EPA Manual for Waste Minimization Opportunity Assessments aids in tracking waste streams which can be quite difficult to analyze in complex plant operations, where many processes discharge into one waste stream.Next, individual processes can be examined to search for opportunities for waste reduction such as recycling, substituting less hazardous raw materials, modifying existing equipment, novel technologies, capital improvements, and increasing process efficiency. EPA and State funded technical assistance programs (e.g., Minnesota Technical Assistance Program—MnTAP, California Waste Minimization Clearinghouse, U .S. EPA Pollution Prevention Information Clearinghouse) are becoming increasingly available to identify some of these opportunities. Information is also available through industry trade associations, professional consultants specializing in waste minimization, technical literature, and chemical and equipment vendors.It is important to realize that waste minimization, especially when incorporated into company policy, is a continual process. Ideally, a waste minimization program becomes an integral part of the company strategic plan to increase manufacturing productivity.
D. Summary o f the Proposed RuleOn November 22,1989, the Agency proposed treatment standards and prohibition effective dates for approximately 350 hazardous wastes, including hazardous wastes listed in 40 CFR 268.12 (Third Third wastes), certain wastes listed in 40 CFR 268.10 and268.11 (First and Second Third wastes), five newly listed wastes, and wastes exhibiting a characteristic (i.e., ignitability, corrosivity, reactivity, and EP toxicity) as described in 40 CFR 261.21-261.24. In addition, the Agency proposed one modification to the land disposal restrictions regulatory framework and several interpretations of general applicability. Furthermore, the Agency proposed to revise the



2 2 5 2 8 F ed eral R egister /  Vol. 55, No. 106 /  Frid ay , June 1, 1990 /  Rules and R egulations

treatment standards for wastes from the petroleum refining industry, EPA Hazardous Waste Nos. K048-K052. Today’s rulemaking finalizes the November 22,1989 proposal.1. Characteristic WastesIn the November 22,1989 notice, EPA proposed two alternatives: (1) Set the treatment standards at the characteristic level for all of the characteristic wastes; or (2) set treatment standards at the lowest level which data indicated could be consistently achieved, some of which were below the characteristic levels, and require these standards to be met before the waste could be land disposed (even though the waste was no longer defined as hazardous). This second alternative was based on a reading of the statute that the land disposal prohibitions can attach at the point a waste becomes hazardous, and that the section 3004(m) requirements to treat to a level (or by a method) that minimizes threats to human health and the environment can attach at that point. Waste that is hazardous at the point of generation and destined for land disposal remains subject to the requirements of section 3004(m) regardless of its concentration at any subsequent time. See 54 FR 48490.In addition, if a waste is identified as carrying more than one characteristic, it would need to meet each treatment standard or utilize each method for those characteristics. If a listed waste could also be identified for one or more characteristic waste codes, EPA proposed that the waste would have to be treated to meet the treatment standards for each of the waste codes. See 54 FR 48491.2. Determining When Dilution is PermissibleThe Agency also clarified the dilution rules as they apply to centralized treatment in the proposed rule. In particular, the Agency indicated that aggregation of wastes for the purpose of treatment in a centralized treatment system must, at a minimum, result in “actual reduction in the toxicity or mobility of at least one BDAT constituent in each prohibited waste that is centrally treated to the extent that these constituents are present in initial concentrations that exceed the treatment standard for that prohibited waste.” See 54 FR 48494.3. Other Impermissible Dilution IssuesThe Agency proposed that: (1) Impermissible dilution (as previously defined for listed wastes) of a waste that exhibits a characteristic be prohibited; and (2) impermissible

dilution of a listed waste to achieve a delisting level be prohibited. See 54 FR 48495.4. Treatment Standards for Multi-Source LeachateOn February 27,1989, the Agency amended the schedule for prohibiting hazardous wastes from land disposal by placing multi-source leachate derived from listed spent solvents and scheduled hazardous wastes (i.e., First, Second, and Third Third) in the Third Third (see 54 FR 8264). In the Third Third proposed rule, the Agency proposed two options for the development of treatment standards for multi-source leachate: (1) Continued application of the treatment standards developed for the underlying wastes from which the leachate is derived; or (2) establishment of one set of wastewater standards and one set of nonwastewater standards which would apply to all multi-source leachate. See 54 FR 48461.5. Alternative Treatment Standards for Lab PacksThe Agency proposed an approach for lab packs that establishes alternate treatment standards expressed as technologies for those lab packs meeting certain criteria. In particular, EPA proposed incineration as the alternative treatment standard for lab packs containing certain characteristic waste and listed organic hazardous waste codes only, and stabilization for lab packs containing certain EP toxic metals only. The proposed approach was intended to provide administrative relief and simplify the management system for lab pack wastes, because the treatment residue for these wastes would not need to be analyzed for compliance with individual treatment standards. See 54 FR 48470.6. Applicability to Mineral Processing WastesOn September 1,1989 (54 FR 36592), EPA narrowed the scope of the RCRA exclusion for solid wastes from the extraction, beneficiation, and processing of ores and minerals, limiting this exclusion to 25 high volume/low toxicity wastes. On January 23,1990 (55 FR 23227), the Agency removed five additional wastes from the exclusion based upon additional volume and/or hazard data. In the Third Third proposal, EPA proposed to consider the wastes that were removed from the exclusion to be “newly identified” for the purposes of these provisions, and further proposed not to apply the treatment standards for characteristic wastes to such wastes. Therefore, these wastes would not be subject to the

BDAT treatment standards for characteristic wastes. See 54 FR 484927. Clarification of “P”  and “U” Solid WastesThe Agency proposed to modify the existing language of 40 CFR 261.33 to include residues of 40 CFR 261.33(f) materials remaining in containers and in inner liners, in addition to 40 CFR 261.33(e) residues already included in the scope of the commercial chemical product listings.EPA also proposed that soils and spill residues contaminated with 40 CFR 261.33(d) wastes be considered to be solid wastes unless they are recycled within 90 days of the spill, regardless of intent to recycle in the future. See 54 FR 48493.8. Treatment/Disposal Facility Testing RequirementsEPA proposed revisions to the facility testing requirements contained in 40 CFR 264.13(a), 265.13(a), 268.7(b), and 268.7(c). Specifically, the Agency proposed two approaches to specify under what circumstances EPA may require the owner/operator of a treatment or disposal facility to analyze a representative sample of a waste: (1) State that the generator may supply waste analysis information only if an EPA approved waste analysis plan allows the generator to do so; or (2) state that the owner/operator is required to test the waste a minimum of once a year, and that the Regional Administrator may require more frequent testing through the waste analysis plan on a site-specific basis.See 54 FR 48497.9. Testing of Wastes Treated in 90-Day Tanks or ContainersUnder 40 CFR 268.7(b), treatment facilities treating prohibited hazardous wastes must test the treatment residues that they generate at a frequency determined by their waste analysis plan in order to ascertain compliance with the applicable treatment standards. There is a regulatory gap, however, with respect to treatment of prohibited wastes that is conducted in 90-day tanks or containers regulated under § 262.34. This is because such tanks or containers are not subject to a waste analysis plan requirement. To close this regulatory gap, EPA proposed that persons treating prohibited wastes in such tanks and containers must prepare a plan justifying the frequency of testing based on a detailed analysis of a representative sample of the prohibited waste. The plan must contain all information necessary to treat the waste



Federal R egister / V o l. 55, N o. 106 / Friday, June 1 , 1990 / Rules and Regulations 22529in accordance with part 268, and must be retained as a facility record. See 54 FR 48497.10. Generator Notification RequirementsEPA proposed to clarify 40 CFR 268.7 by allowing generators to reference the treatment standards in 40 CFR 268.41, 265.42, or 265.43. Such a reference must include the EPA Hazardous Waste No., the treatability group(s) of the waste(s), and the CFR section where the treatment standards appear. The Agency also proposed to amend 40 CFR 268.7 to allow a one-time notification and certification requirement for small quantity generator (SQG) shipments subject to tolling agreements. See 54 FR 48496.11. Storage ProhibitionSection 3004(j) of RCRA provides that storage of prohibited hazardous waste is itself prohibited “ * * * unless such storage is solely for the purpose of the accumulation of such quantities of hazardous waste as are necessary to facilitate proper recovery, treatment, or disposal” (40 CFR 268.50(a)(2) and 51 FR 1709). The Agency proposed an interpretation of this section such that the storage prohibition does not apply where storage precedes legitimate, protective treatment, or recovery. See 54 FR 48496.12. Applicability of California List Prohibitions After May 8,1990The Agency outlined three situations where the California List is still applicable: (1) Liquid hazardous wastes that contain over 50 ppm PCBs, where PCBs are not a regulated constituent in the treatment standards; (2) HOC- containing wastes identified as hazardous by a characteristic property that does not contain HOCs; and (3) liquid hazardous wastes that exhibit a characteristic and also contain over 134 mg/l of nickel and/or 130 mg/l of thallium.The California list regulatory and statutory prohibitions are superseded by more specific prohibitions and treatment standards. However, EPA solicited comment on a national capacity variance (to May 8,1992) for injected corrosive wastes, but did not propose a capacity variance for corrosive wastes disposed of in surface impoundments. The legal basis for this approach was that without it, in the case of a waste which received a national capacity variance under, the California list rule, EPA would effectively grant a national capacity variance for a California list waste for longer than two years. EPA also proposed to modify the language of 40 CFR 268.32(h) to ensure that there are

no periods of time in which neither the California list or superseding H O C standards would operate. See 54 FR 48498.II. Summary of Today’s Final RuleToday’s final rule is the fifth rulemaking required under the land disposal restrictions program as outlined in the 1984 Hazardous and Solid Waste Amendments to RCRA. The Agency is required to promulgate regulations establishing conditions under which the Third Third wastes included in 40 CFR268.12 may be land disposed by the statutory deadline of May 8,1990.
A . A pplicability o f Today’s  Final RuleThe Agency today is promulgating treatment standards and effective dates for all Third Third wastes, including wastes exhibiting a characteristic as described in 40 CFR 261.21-261.24 (see sections III.A.3 and III.A.4). The Agency also is promulgating treatment standards and effective dates for all First and Second Third soft hammer wastes (previously subject to the requirements of 40 CFR 268.8).In previous rulemakings, the Agency amended the schedule so that certain First and Second Third wastewater residues, derived-from wastes [Le., multi-source leachate), and mixtures of scheduled hazardous/radioactive wastes were moved to the Third Third of the schedule (see 53 FR 31214,§ 268.12 (b), (c), and (d); 54 FR 8264; and 54 FR 26648, § 268.12 (b) and (c)). The Agency today is promulgating treatment standards for these wastes. In addition, the Agency is promulgating treatment standards for five newly listed wastes (i.e ., wastes listed after enactment of the Hazardous and Solid Waste Amendments of 1984); four wastes that fall into the F002 and F005 (spent solvent) waste codes, and F025.In the Second Third rulemaking, the Agency solicited comments, data, and specific suggestions regarding the regulation of lab packs. In today’s rule, the Agency is promulgating alternate treatment standards expressed as specified technologies for lab packs meeting certain criteria.1. Three-Month National Capacity Variance for Third Third WastesThe Agency is granting a three-month national capacity variance for all wastes affected by this rule, based on the time required for the regulated community to make adjustments necessary to comply with the new regulations. The prohibitions on land disposal in this final rule, therefore, will be effective on August 8,1990. During the period between May 8,1990, and August 8,

1990, wastes (that do not meet the treatment standards) disposed in landfills or surface impoundments, must be disposed in units that meet the minimum technological requirements set out in 40 CFR 268.5(h)(2), and must comply with the California list prohibitions, where applicable. See 52 FR 25760, July 8,1987. In addition, the recordkeeping requirements of 40 CFR 268.7 (a)(3) and (b)(6) apply to all Third Third wastes during the three-month national capacity variance. See sectionIII.C of today’s preamble for a discussion of this capacity variance.2. Hazardous Waste Injection Wells Regulated Under 40 CFR Part 148The Agency has, on occasion, proposed and promulgated regulations and effective dates for underground injected hazardous wastes covered under RCRA sections 3004 (f) and (g) separately from regulations addressing wastes disposed in surface facilities. EPA is addressing all methods of land disposal of wastes in today’s rulemaking, including hazardous waste injection wells regulated jointly under the Safe Drinking Water Act (SDWA) and RCRA.3. Remaining Scheduled Listed Hazardous WastesToday’s final rule establishes treatment standards and effective dates for those listed hazardous wastes included in 40 CFR 268.10-268.12 for which treatment standards have not been promulgated to date. In sectionIII.A, the Agency identifies the waste treatability groups by waste code and identifies the best demonstrated available technology (BDAT) for each. Treatment standards applicable to each treatability group are based on the performance levels achievable by the BDAT identified for each group. The Agency reiterates that any technology not otherwise prohibited (e.g., impermissible dilution) may be used to meet the concentration-based treatment standards.In addition, EPA is re-scheduling wastes from the petroleum refining industry, K048-K052, to the Third Third, and promulgating revisions to existing treatment standards for these wastes. The Agency is also rescinding all existing treatment standards expressed as “no land disposal” for nonwastewaters. A  detailed discussion of the revised treatment standards for these wastes may be found in sectionIII.A.
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4. Characteristic Hazardous WastesIn today’s final rule, EPA is promulgating treatment standards and effective dates for hazardous wastes that exhibit one or more of the following characteristics: Ignitibility, corrosivity, reactivity or EP toxicity (40 CFR 261.21- 261.24). In the November 22,1989 notice, the Agency proposed treatment standards based on the performance of best demonstrated available technology without regard to the characteristic level. The standards, however, were transferred from treatment of listed wastes, which after evaluating data submitted by commenters, proved unachievable for characteristic wastes. The Agency today is promulgating treatment standards for these wastes that have been revised to reflect data from treating characteristic wastes submitted during the comment period. These newly-submitted data show wide variability in the wastestreams. Today’s final rule establishes treatment standards for the characteristic wastes in one of four forms: (1) A  concentration level equal to or greater than the characteristic level for the EP toxic metals: (2) a specified treatment technology: (3) a treatment standard of “deactivation” -to remove the characteristic, with guidance on technologies the Agency believes will remove the characteristics (see appendix VI to part 268); or (4) treatment to concentration levels below the characteristic level (typically where the standard can be based on a treatment technology that is not matrix- dependent, or the Agency has sufficient data to find achievability). In addition, the Agency believes that by specifying technologies for certain of the characteristic wastes (i.e., incineration of high-TOC ignitible nonwastewaters and EP toxic pesticide wastewaters), it is requiring treatment below the characteristic levels for wastes where such treatment is technically achievable. A  detailed discussion of the treatment standards promulgated for the characteristic wastes is provided in sections III.A.2, III.A.3 and III.D of today’s preamble.5. Characteristic Wastes Regulated Under the Safe Drinking Water Act (SDWA) and the Clean Water Act (CWA) and RCRAToday’s final rule limits the applicability of certain provisions of the land disposal restrictions’ framework to characteristic wastes subject to regulation under the Clean Water Act (i.e., discharges permitted under the NPDES or POTW pretreatment regulations), and to characteristic

wastes managed in systems which discharge to Class I underground injection wells subject to regulation under the Safe Drinking Water Act.First, the LDR dilution prohibition does not apply to characteristic wastes managed in NPDES or pretreatment systems and subsequently discharged under CW A  regulations, unless a method of treatment is specified.Second, the LDR dilution prohibition does not apply to wastes disposed of in Class I underground injection wells. Third, where a specified technology is the treatment standard for a characteristic waste, the method need not be utilized if the waste is disposed of in a Class I injection well. Characteristic wastes that are exempt from the dilution prohibition and which are managed and disposed of on-site, are not subject to the full § 268.7 requirements for waste analysis and recordkeeping. The Agency believes that this action is necessary to successfully integrate RCRA and SDW A programs; the underlying rationale for these decisions is provided in section III.D of today’s preamble.6. Mineral Processing WastesOn September 1,1989 and January 23, 1990, EPA published final rules in the Federal Register (54 FR 36592 and 55 FR 2322, respectively) that removed a number of mineral processing wastes from the so-called “Bevill Exclusion.” RCRA section 3001(b)(3)(A) (ii) excludes from the hazardous waste regulations, pending completion of studies by the Agency, solid wastes from the extraction, beneficiation, and processing of ores and metals.All of these previously excluded mineral processing wastes that exhibit one or more of the characteristics of hazardous waste will be subject to the hazardous waste regulations when the final rules become effective March 1, 1990, and July 23,1990.EPA believes that these wastes are "newly identified” for the purposes of determining applicability of the land disposal prohibitions. Although technically the wastes are not being identified by a new characteristic, they are being brought into the subtitle C system after the date of enactment of H SW A on November 8,1984. The Agency, therefore, is clarifying in today’s final rule that these newly identified mineral processing wastes are 
not subject to the BDAT treatment standards promulgated today for characteristic hazardous wastes. A  detailed discussion is provided in section III.H.

B. Implementation o f Requirements for 
Characteristic W astesIn today’s final rule, the Agency is promulgating several new provisions, and revising existing regulations to implement the treatment standards for characteristic wastes.1. Overlap of Standards for Listed Wastes TTliat Also Exhibit a CharacteristicThe Agency today is promulgating its proposed approach with respect to 
determ inin g applicable treatment standards for wastes that carry more than one waste code. Specifically, wastes that carry more than one characteristic waste code must be treated to meet the treatment standard for each characteristic; listed wastes that also exhibit one or more hazardous characteristics must be treated to meet the treatment standard for each of the waste codes, unless the characteristic constituent or property is specifically addressed in the treatment standard for the listed waste. Finally, EPA is specifying that disposal of a waste that exhibits a characteristic at the point of disposal is prohibited unless the treatment standard for that characteristic component is above the characteristic level. See section III.E.l for a more detailed discussion.2. Revisions to Waste Identification RequirementsSection 262.11 of 40 CFR currently sets out an either/or scheme where, if the generator determines that a waste is listed, the generator does not need to determine whether the waste exhibits a characteristic. The Agency is amending § 262.11 to indicate that generators must determine whether listed wastes also exhibit characteristics of hazardous waste for purposes of compliance with 40 CFR part 268. In addition, the Agency is amending § § 261.21 through 261.24 to indicate that wastes that carry characteristic waste codes may also be listed wastes. See section III.E.2 of today’s preamble.3. Wastes Subject to a Capacity VarianceEPA is clarifying the requirements that are applicable to characteristic wastes during the period of a capacity variance. Under the present rule, it is possible for prohibited characteristic wastes which are subject to a national capacity variance to become nonhazardous. If, during the period of the variance the waste is treated to be nonhazardous, arguably the landfill or impoundment unit would have to meet minimum technological requirements.



Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / R ules and Regulations 22531EPA does not read the statute or the rules this way, and is making this clarification in section III.E.3 of today’s preamble.4. Use of TCLP v. EP Analytical Methods for ComplianceEPA is establishing treatment standards for several characteristic wastes at the characteristic level, and has determined that this level should be measured by the TCLP. This is the protocol which large quantity generators will use to assess the toxicity of their wastes starting on September 25,1990 (small quantity generators are subject to the revised testing protocol on March 29, 1990), and it is the protocol used to measure the efficacy of stabilization or other immobilization treatment in most of the BDAT standards. A  detailed discussion is provided in section III.E.4.5. Newly Identified Toxicity Characteristic (TC) WastesEPA is clarifying that wastes that exhibit the TC but not the EP are not presently prohibited, even if the constituent causing the waste to exhibit the TCLP is also a constituent controlled by the EP. This point is also discussed in section III.E.5 of today’s preamble.In addition, EPA is clarifying that for hazardous wastes that are subject to more than one treatment standard, during the period of a national capacity variance for one of the wastes, the treatment standards for any other waste codes that have not received such an extension must be met. As indicated in previous rulemakings, hazardous wastes that are subject to a capacity extension and contain California list constituents must comply with the California list prohibitions. See 53 FR 31188. A  detailed discussion is provided in section III.E.3 of today’s preamble.6. Further Principles Governing ApplicabilityThe Agency notes that the issues in * this rulemaking concerning when hazardous wastes become prohibited from land disposal do not change the status of other regulatory or statutory inclusions or exclusions to the definition of solid or hazardous waste found at 40 CFR 261.2-261.6. These provisions can override the LDR point of generation evaluation to keep wastes from being prohibited and subject to a dilution prohibition or treatment standard.Further, those who manage hazardous waste will need to assess what LDR prohibitions apply at different points in the waste management process. The question of whether a given waste is going to prohibited land disposal is complicated by the fact that wastes may

change form or treatability groups after undergoing treatment. The Agency explains these decision rules and provides clarifying examples in sectionIII.E.6 of today’s final rule.C. Am ended Tracking System  for 
Characteristic Prohibited W astesEPA’s decisions concerning characteristic wastes necessitate certain modifications of the tracking provisions contained in 40 CFR 268.7. These changes are summarized below, and a detailed discussion of each of these provisions is provided in section IU.F of today’s preamble.1. Clarification of and Changes to Generally Applicable Recordkeeping RequirementsMost of the existing provisions of § 268.7 contemplate that restricted wastes are being shipped off-site for treatment or disposal (see §§ 268.7 (a)(2) and (a)(3), and §§ 268.7 (b)(4) and(b)(5)). The Agency is clarifying in today’s rulemaking that for wastes managed on-site, generators must determine if the waste is restricted, and keep some documentation of that determination, plus some documentation of where the restricted waste was treated, stored, or disposed—whether treatment, storage, or disposal occurs on-site or off-site. This requirement applies to characteristic wastes, even when the hazardous characteristic is removed prior to disposal, or when the waste is excluded from the definition of hazardous or solid waste under 40 CFR 261.2-261.6. The Agency also notes that those wastes exempted from all of part 268 under 40 CFR 268.1 (b) and (e) are not subject to any recordkeeping requirements.2. Tracking [i.e., Notification/ Certification) Provisions Applicable to GeneratorsEPA believes that the existing tracking system requires some modification for characteristic waste that the generator has treated to meet the treatment standard before it is sent off-site (and therefore, in most cases may be land disposed in a subtitle D facility). The Agency believes that under the present rule, sending the tracking forms to subtitle D facilities could have counterproductive effects, and has determined that the tracking forms should not accompany shipments from generators to subtitle D facilities. By deciding that tracking documents for prohibited characteristic wastes that no longer exhibit a characteristic should not go to these facilities, however, the Agency is not deciding that notifications and certifications should not be

prepared for such wastes. EPA believes that the notifications and certifications should be sent to the appropriate EPA Regional Administrator or his delegated representative, or to a state authorized to implement the land disposal restrictions. EPA is making some slight modifications in the notification form that would be sent to EPA (or to an authorized State), because the existing notification refers to the waste’s ID number and manifest number when shipped, neither of which are available for wastes no longer exhibiting a characteristic. While the revised notification form would not contain hazardous waste codes, it must contain a complete and accurate description of the waste, including its former hazardous waste classification, and must identify the facility receiving the waste. EPA is not amending the tracking requirements for those characteristic wastes that still exhibit a characteristic when they are sent off-site.3. Tracking Provisions Applicable to TreatersEPA is adopting the same approach for treaters of characteristic wastes as it is for generators. Thus, tracking forms for shipments of characteristic wastes that meet a treatment standard, and no longer exhibit a characteristic of hazardous waste, would be sent to EPA or to an authorized state.4. Land Disposal FacilitiesUnder existing rules, subtitle C disposal facilities receiving prohibited wastes must keep copies of the notification and certification prepared by the generator and/or the treater, must test wastes (or waste extracts) at a frequency specified in their waste analysis plan (as modified in today’s rule), and must dispose of certain types of wastes in minimum technology units. 40 CFR 268.7(c) (1), (2), and (3). These requirements do not fit well for the characteristic wastes prohibited in today’s rule. The Agency is thus indicating that the requirements of § 268.7(c) do not apply to subtitle D disposal facilities receiving wastes that no longer exhibit a characteristic.5. Changes in Certification to Reflect Dilution ProhibitionEPA is amending the certifications of compliance required of treaters and generators in § 268.7 to state that the treatment standard was not achieved by a form of impermissible dilution.
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D. The Dilution Prohibition as it Applies 
to Centralized TreatmentThe existing rules on dilution and EPA’8 interpretive statements regarding those rules indicate that the dilution prohibition has a two-fold objective: (1) To ensure that prohibited wastes are actually treated; and (2) to ensure that prohibited wastes are treated by methods that are appropriate for that type of waste. EPA has acknowledged that prohibited wastes which are aggregated are not diluted impermissibly if they are treated legitimately in centralized treatment systems, irrespective of the dilution inherent in such a system. Thus, if "dilution” is a legitimate type of treatment, or a necessary pretreatment step in a legitimate treatment system, such dilution is permissible. Conversely, prohibited wastes that are "treated” by inappropriate methods, or sent to treatment systems that do not treat the wastes, are diluted impermissibly.In applying these principles to characteristic wastes, EPA encountered two major difficulties: First, the interface with regulatory systems established pursuant to the Clean Water Act and Safe Drinking Water Act, and second, difficulties in being able to quantify the proposal in a meaningful way. Given these problems and complications, EPA has decided that the most constructive course is to provide additional interpretive guidance on the existing dilution prohibition contained in § 268.3, and to explain more fully how those rules would apply in specific situations.In all cases, the Agency has determined that for non-toxic hazardous characteristic wastes, it should not matter how the characteristic property is removed so long as it is removed. Thus, dilution is an acceptable treatment method for such wastes. In most cases, EPA has determined also not to apply a dilution prohibition to characteristic wastes that are managed in treatment systems regulated under the Clean Water Act or the Safe Drinking Water Act. However for aggregation of listed wastestreams or toxic characteristic wastestreams not included above, the Agency is able to provide limited additional guidance today on the issue of when centralized treatment methods involving dilution are permissible. As a general rule, if the wastes are all legitimately amenable to the same type of treatment, and this method of treatment is utilized for the aggregated wastes, the aggregation step does not constitute impermissible dilution.

E. Treatment Standards fo r M ulti- 
Source LeachateOn February 27,1989, the Agency amended the schedule for prohibiting hazardous wastes from land disposal by placing multi-source leachate derived from hazardous wastes in the Third Third (see 54 FR 8264). The Agency took this step to study more fully the most appropriate treatment standards for such leachate. The Agency’s original approach to multi-source leachate was that the leachate carries the waste codes of all of the listed hazardous wastes from which it is derived and, therefore, is subject to each of the prohibitions and treatment standards for those wastes. In the event a particular constituent in the leachate is present in more than one prohibited waste, the stricter treatment standard would apply (53 FR 31138, August 17,1988).The Agency today is promulgating a fixed set of wastewater treatment standards and a set of nonwastewater treatment standards for all multi-source leachate and residues derived from the treatment of multi-source leachate. The Agency is promulgating treatment standards for these wastes under EPA Hazardous Waste Code No. F039. The Agency has identified treatment levels for the entire BDAT list of hazardous constituents in the wastewater and nonwastewater treatability groups.The Agency is also specifying that leachate derived solely from F020-F023 and F028-F028 (dioxin) wastes, and no other listed wastes, is considered to be single-source leachate and must comply with the treatment standards for those wastes and continue to be classified under those waste codes.The Agency is not promulgating separate standards for multi-source leachate that exhibits a characteristic of hazardous waste because, by promulgating standards for all of the BDAT list constituents, the treatment standards will address all of the constituents and properties that the treatment standards for characteristic wastes address. Should multi-source leachate or residues derived from the treatment of multi-source leachate exhibit a characteristic at the point of disposal, however, it would have to be treated to meet the treatment standards for that characteristic. A  detailed discussion of the treatment standards for multi-source leachate is contained in section III.A.6 of today’s final rule.
F. Alternate Treatment Standards for 
Lab PacksThe Agency is today promulgating alternate treatment standards for lab packs that contain certain prohibited

organometallic and organic wastes specified in appendix IV and appendix V  to 40 CFR part 268, respectively. The alternate treatment standards are expressed as a specified technology for each of the waste categories: (1) Incineration followed by treatment to meet the treatment standards for certain EP toxic metals for the organometallic wastes identified in appendix IV; and (2) incineration as a specified method for the organic hazardous wastes identified in appendix V. In addition, the Agency is allowing certain unregulated wastes to be included in lab packs utilizing the alternate treatment standards. The Agency is not promulgating the proposed alternate treatment standard for inorganic wastes due to concerns about unverified stabilization of variable waste streams.The Agency believes that the alternate treatment standards provide some administrative relief, while minimizing the threats posed by land disposal of these small volumes of hazardous waste. Section III.A.9 of today’s preamble contains a detailed discussion of the alternate treatment standards for these wastes.
G. Mixed (Hazardous/Radioactive) 
W astesEPA is granting a two-year national capacity variance under section 3004(h)(2) for mixed scheduled hazardous/radioactive wastes subject to today’s rulemaking. The Agency bases the national variance for these wastes upon a determination that there is inadequate treatment capacity available for these wastes. The Agency is continuing to evaluate the volumes, characteristics, and treatment options for such wastes. A  detailed discussion of EPA’s approach for mixed wastes subject to today’s rulemaking is provided in section UI.A.8 of today’s preamble.The Agency is also establishing four separate treatability groups for specific types of mixed waste that could not be treàted with the technologies determined to be BDAT for the corresponding nonradioactive wastes. The BDAT treatment standard for high- level radioactive wastes generated during the reprocessing of fuel rods is vitrification. For radioactive lead solids, the BDAT treatment standard is macroencapsulation. The BDAT treatment standard for radioactive elemental mercury is amalgamation. For radioactive hydraulic oil contaminated with mercury, BDAT is incineration.
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H . Nationwide Variances From the 
Effective DateDue to lack of sufficient treatment or recovery capacity, EPA is promulgating a two-year national capacity variance for the surface-disposed and deep well- injected hazardous wastes listed in Tables 1 and 2. In addition to the wastes listed in Tables 1 and 2, EPA is also granting a two-year national capacity extension to: mixed hazardous/ radioactive wastes; naturally occurring radioactive materials that are mixed with RCRA hazardous wastes; soil and debris contaminated with Third Third wastes for which the treatment standard is based on incineration, mercury retorting, vitrification, or wet-air oxidation; and inorganic debris as defined in § 268.2(a)(7) (which also applies to chromium refractory bricks carrying the EPA Hazardous Waste Nos. K048-K052). The Agency is also granting a six-month capacity variance to nonwastewaters from the petroleum refining industry, EPA Hazardous Waste Nos. K048-K052. See section III.B of today’s preamble for a detailed discussion of this six-month capacity variance.Determinations of available capacity are based on a comparison of the volumes of wastes requiring treatment to the amount of capacity available for such treatment. Although EPA does not require that BDAT technologies be used to meet the applicable treatment standards, unless otherwise specified, EPA assesses available capacity by evaluating the availability of technologies identified as BDAT.
Table 1. Summary of Two-Year Na

tional Capacity Variances for Sur
face-Disposed Wastes 1

Required
alternative
treatment

technology

Waste code/ 
physical form

Acid Leaching and D009 Low Mercury
Chemical Nonwastewater.
Precipitation.

K106 Low Mercury 
Nonwastewater.

P065 Low Mercury 
Nonwastewater.

P092 Low Mercury 
Nonwastewater.

U151 Low Mercury 
Nonwastewater.

Combustion of F039 2 Nonwastewater.
Sludge/Solids.

K048 8 Nonwastewater.
K049 Nonwastewater.
K050 Nonwastewater.
K051 Nonwastewater.
K052 Nonwastewater.

Mercury Retorting.... D009 High Mercury 
Nonwastewater.

K106 High Mercury 
Nonwastewater.

Table 1. Summary of Two-Year Na
tional Capacity Variances for Sur
face-Disposed Wastes ^Continued

Required
alternative
treatment

technology

Waste code/ 
physical form

P065 High Mercury 
Nonwastewater.

P092 High Mercury 
Nonwastewater.

U151 High Mercury 
Nonwastewater.

Secondary D008 Lead Materials
Smelting. Stored before

Secondary
Smelting.

Thermal Recovery... P087 Nonwastewater/
wastewater.

Vitrification................. D004 Nonwastewater.
K031 Nonwastewater.
K084 Nonwastewater.
K101 Nonwastewater.
K102 Nonwastewater.
P010 Nonwastewater.
P011 Nonwastewater.
P012 Nonwastewater.
P036 Nonwastewater.
P038 Nonwastewater.
U136 Nonwastewater.

1 EPA is granting these wastes a two-year national 
capacity variance, except for K048-K052 non
wastewaters. This table does not include mixed 
radioactive wastes, certain contaminated soil and 
debris, or inorganic debris as defined in 268.2(a)(7) 
which are receiving two-year national capacity var
iances.

2 Multi-source Leachate.
8 For K048-K052 petroleum-refining non

wastewaters, EPA is granting a six-month variance.

T able 2. Summary of Two-Year Na
tional Capacity Variances for Un
derground Injected Wastes

Required
alternative
treatment

technology

Waste code/ 
physical form

Acid Leaching and D009 Low Mercury
Chemical Nonwastewater.
Precipitation.

Alkailine D003 » Wastewater/
Chlorination. Nonwastewater.

Chemical Oxidation D003 2 Wastewater/
followed by Nonwastewater.
Chemical
Precipitation.

Chemical Oxidation D003 3 Wastewater/
followed by Nonwastewater.
Chromium 
Reduction and 
Chemical 
Precipitation.

Chromium D007 Wastewater/
Reduction Nonwastewater.
followed by
Chemical
Precipitation.

Mercury Retorting.... D009 Nonwastewater.
Neutralization........... D002 4 Wastewater/

Nonwastewater.
Wet-Air Oxidation..... K011 Wastewater.

K013 Wastewater.
K014 Wastewater/

Nonwastewater.

T able 2. Summary of T wo-Year Na
tional Capacity Variances for Un-
D E R G R O U N D

tinued
n j e c t e d  W a s t e s — C o n -

Required
alternative Waste code/
treatment

technology
physical form

Wet-Air Oxidation F 0 3 9 8 Wastewater.
Followed by 
Carbon 
Adsorption 
Followed by 
Chemical
Precipitation;
Biological
Treatment
Followed by 
Chemical
Precipitation.

1 D003 (Cyanides).
8 D003 (Sulfides).
8 D003 (Explosives, water reactives, and other 

reactives).
4 Deepwell injected D002 liquids with a pH less 

than 2.0 must meet the California list prohibitions on 
August 8, 1990.

s Multi-Source Leachate.

I. Generator Notification RequirementsThe generator notification requirements set forth in 40 CFR 268.7 specify that when the generator has determined that the waste is restricted and does not meet the applicable treatment standards, the generator must, with each shipment of waste, notify the treatment facility in writing of the appropriate treatment standards. This notice must include, among other items, the applicable treatment standard and all applicable prohibitions set forth in § 268.32 or RCRA section 3004(d). If the waste being shipped is restricted, but can be land disposed without further treatment, the generator must submit to the land disposal facility the same information, as well as a certification stating that the waste meets the applicable treatment standards (40 CFR 268.7(a)(2)).In today’s final rule, the Agency is amending § 268.7 to allow referencing of the treatment standards. The following information must be included in the reference: EPA Hazardous Waste Number, the subcategory of the waste code (e .g D003, reactive cyanide subcategory), the treatability group(s) of the waste(s) [e.g., wastewater or nonwastewater), and the section where the treatment standards appear. This change does not apply to spent solvents (F001-F005), multi-source leachate (F039), or California list wastes because these waste categories each contain a number of individual constituents or waste groups.In addition, the Agency is amending § 268.7 to allow a one-time notification
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and certification for SQ G  shipments subject to tolling agreements. A  detailed discussion of these changes is provided in section III.I of today's preamble./. Waste A nalysis Plans and Treatment/ 
D isposal Facility Testing RequirementsThe Agency today is promulgating modifications to the waste analysis plan requirements which incorporate elements of both approaches proposed on November 22,1989. Under the final approach, treatment and disposal facilities must conduct periodic detailed physical and chemical analyses of their wastestreams to assure that the appropriate 40 CFR part 268 treatment standards are being met. Today’s final rule amends the comment in 40 CFR 264.13(a)(2) and 265.13(a)(2) to clarify that the generator or treater may supply part of the waste analysis information, and that waste analysis requirements are not superseded if the treatment or disposal facility is supplied information by the generator or treater. See section III.J for a detailed discussion.
K . Testing o f W astes Treated in 90-Day 
Tanks or ContainersThe Agency is promulgating testing requirements for wastes treated to comply with the BDAT treatment standard in so-called 90-day tanks (or containers) as proposed. A  regulatory gap existed with respect to treatment of prohibited wastes in such tanks or containers regulated under § 262.34 because they were not subject to the waste analysis plan requirements. Thus, there was no regulatory vehicle for determining testing frequency in such circumstances.In order to close this regulatory gap, EPA is requiring that persons treating prohibited wastes in such tanks and containers must prepare a plan justifying the frequency of testing that they choose to adopt. The Agency is also clarifying that these wastes are subject to the 40 CFR 268.7 recordkeeping requirements. A  detailed discussion of these requirements is provided in section III.K of today’s preamble.
L. Clarification o f “P ”  and “U ” Solid  
W astesThe Agency is amending 40 CFR 261.33(c) to clarify the regulations pertaining to “P” and “U” hazardous wastes. The amendment will add residues of § 261.33(f) materials remaining in containers and in inner liners to the residues already included in the scope of the commercial chemical product listings. The existing regulatory language is partially in error, and the

Agency is correcting it with today’s revisions.In the November 22,1989 proposal, the Agency also proposed amendments to § 261.33 regarding soil, water and spill debris contaminated with § 261.33 (e) and (f) (P and U wastes) materials. Specifically, the Agency proposed that residues of spills of commercial chemical products will be considered solid waste if they are not recycled within 90 days of the spill. The Agency has decided not to promulgate this revision as the desired effect can be achieved through interpretation of existing regulations.Finally, during the comment period, several commenters requested clarification of the exception to the mixture rule for de m inim is losses of “P” and “U” wastes (§ 261.3(a)(iv)(D)) to underground injection units. Today’s notice provides this clarification. A  detailed discussion of these issues is provided in section III.L of today’s final rule.
M . Storage ProhibitionSection 3004(j) provides that storage of prohibited hazardous waste is prohibited “ * * * unless such storage is solely for the purpose of the accumulation of such quantities of hazardous waste as are necessary to facilitate proper recovery, treatment or disposal.” See § 268.50(a)(2), and 51FR 1709, January 14,1986. This language applies only to storage of prohibited wastes in non-land based storage units 
[e.g., tanks and containers), as land- based storage is a form of disposal. In the November 22,1989, notice, the Agency proposed an interpretation that the storage prohibition does not apply where storage precedes legitimate, protective treatment, recovery, or disposal. The Agency is not pursuing a definitive reinterpretation in today’s final rule as proposed. The Agency continues to believe, however, that the statutory prohibition was designed to prevent the use of storage as a means of avoiding a treatment standard, and will continue to enforce the storage prohibition with that intention in mind. EPA is aware of the difficulties posed by the applicability of the section 3004(j) storage prohibition to mixed (radioactive/hazardous) wastes, as there is little disposal or treatment capacity available. EPA is further evaluating the legal, policy and factual issues relevant to these wastes, and expects to issue policy on these issues within the next 90 days. A  detailed discussion is provided in section III.M of today’s preamble.

N. Case-by-Case Extension PetitionsIn granting a case-by-case extension, there is a statutory requirement that a binding contractual commitment to construct or otherwise provide alternative treatment, recovery, or disposal capacity that meets the treatment standards be in place. RCRA section 3004(h)(3). EPA today is clarifying that this requirement may be satisfied by EPA proposing to grant a no-migration petition or a treatability variance. See preamble section III.N for a more detailed discussion.
O. A pplicability o f California List 
Prohibitions A fter M ay 8,1990With the promulgation of the Third Third final rule, almost all of the California list prohibitions will be superseded by more specific prohibitions and treatment standards when they become effective.1 The only continued applicability of the California list appears to be (1) for liquid hazardous wastes that contain over 50 ppm PCBs; (2) for HOC-containing wastes identified as hazardous by a characteristic property that does not involve H OCs, as, for example, an ignitable waste that also contains greater than 1000 ppm H OCs (but not an EP toxic waste that exhibits the characteristic because it contains one of the six chlorinated organic pesticides covered by the EP toxicity characteristic); and (3) for liquid hazardous wastes that exhibit a characteristic and also contain over 134 mg/1 of nickel and/or 130 mg/1 of thallium.Today’s final rule also addresses several issues that were raised in the November 22,1990, proposal. First, EPA is restating that the California list prohibitions apply to wastes that receive national capacity variances in later rulemakings. The Agency believes these more general prohibitions serve as a minimum requirement. EPA notes, however, that the California list prohibitions do not apply to newly listed or identified wastes (i . e wastes identified or listed after November 8, 1984) as the statute does not compel a contrary interpretation. A  more detailed discussion of these issues appears in section III.O of today’s preamble.
P. A nalysis o f Treated W astesThe Agency today is using the same approach to waste analysis promulgated in the First and Second Third final rules

1 See 52 FR 29993 (August 12,1987) and 52 FR 
25773 (July 8,1987); see also 40 CFR 268.32(h) (HOC  
prohibition superseded by treatment standard and 
effective date for a particular HOC).



Federal R egister / V o l. 55, N o. 106 / Friday, June 1, 1990 / R ules and Regulations 22535(53 FR 31146 and 54 FR 26594). (The following discussion and later preamble discussion are included for purposes of information and do not reopen the issue for judicial review.) Where BDAT is a destruction or removal technology, a total waste analysis is required because it is most appropriate for measuring such destruction or removal. The legislative history indicates a strong preference for treatment that destroys hazardous constituents (see, e.g., 130 Cong. Rec., S9179, daily ed. July 25,1984, statement of Senator Chafee), and the only reliable way to verify that destruction has occurred is to measure the total waste. Similarly, where BDAT is identified as an immobilization technology such as stabilization, analysis of a TCLP waste extract is required because it is the most appropriate measure of immobilization. In cases where both technologies are identified as BDAT, both types of waste analysis are required.In order to determine whether the waste meets the applicable treatment standards as generated, the original generator should perform an analysis of the waste. The waste extract is analyzed if the applicable treatment standards appear in 40 CFR 268.41, and a total waste analysis is performed if the applicable treatment standards appear in § 268.43. The generator may also make this determination based on knowledge of the waste, provided there is a reasonable basis for doing so (for example, the generator uses so little of a key constituent that it could not be found in the waste at levels exceeding a treatment standard). All supporting data used to make the determination must be retained on-site in the generator’s files. See 40 CFR 268.7(a)(5). The Agency has discussed this principle in past rulemakings, and is repeating it here for the reader’s convenience.
Q. Practical Quantitation Limits (PQLs)As noted above, where BDAT is based on a destruction/removal technology, total waste analysis is performed to measure compliance with the BDAT levels. Several commenters have raised concerns that, in certain cases, analytical problems may prevent demonstrating compliance with the treatment standards. They contend that the BDAT concentration levels are, in some cases, below the practical quantitation limit (PQL)—the lowest level of quantitation that the Agency believes a competent laboratory can reliably achieve.The Agency is currently developing guidance material on waste analysis which the Agency believes will resolve many of these problems. In the interim,

the Agency believes that where a waste has been treated with a combustion BDAT process [i.e., incineration or fuel substitution unit), and if the person has made a good faith effort to achieve the maximum analytical sensitivity, in certain cases the Agency will consider the person to have demonstrated compliance with the treatment standard for the respective organic constituents in the waste. For a more complete discussion of these issues, see section III.A.1 of today’s final rule.
R. Best Demonstrated Available 
Technologies (BDAT)Today’s rule defines waste treatability groups by waste code, and identifies the Best Demonstrated Available Technology (BDAT) for each waste code within the treatability group (see section III.A.1). Treatment standards are based on the performance levels achievable by the BDAT identified for each waste code. Any technology not otherwise prohibited [e.g., impermissible dilution) may be used to meet the concentration- based treatment standards. Where treatment standards are expressed as a technology, the waste must be treated using the specified technology prior to land disposal.
S. Reformatting o f Treatment Standard 
Tables and Addition o f Appendix VII to 
Part 268, Effective Dates for Prohibited 
WastesThe Agency is reformatting all of the tables of treatment standards in 40 CFR part 268 subtitle D and is providing the subpart D treatment standard tables in their entirety, including both previously promulgated standards and the treatment standards being promulgated today. The reformatted tables [i.e., 40 CFR 268.41, 268.42, and 268.43) are arranged according to waste code in alphanumeric order and include the CA S number identifying each regulated constituent, whether the standard is based on analyses of grab or composite samples, cross-references, and several other clarifying features that will make determining applicable treatment standards easier for the reader. The treatment standards finalized for the first time today are included in the tables. No substantive changes are being made to the treatment standards that were previously promulgated in the November 7,1986, the July 8,1987, the August 17,1988, and the June 23,1989, final rules except as discussed in other preamble sections of today’s rule. (As an example, regulated constituents are being added to the wastes K048-K052, as well as F002 and F005, wastes for which certain treatment standards were previously promulgated. See preamble

section m.A.4.a. for a discussion of F002 and F005 and section HI.A.4.0. for a discussion of K048-K052.)In addition, the Agency is providing a complete list of waste codes regulated to date under the land disposal restrictions (including the waste codes included in today’s rulemaking), as appendix VII to part 268. The appendix is provided for the reader’s convenience; no substantive changes have been made to the dates, except as discussed in the preamble of today’s rule.
T. Relationship o f Hazardous Waste 
Treatment Council v. EPA to Treatment 
Standards Promulgated in Today’s  Final 
RuleA  number of commenters raised the issue of whether the treatment standards being adopted are below levels at which threats to human health and the environment are minimized, citing portions of the recent opinion 
Hazardous Waste Treatment Council v. 
EPA, 886 F.2d 355 (D.C. Cir. 1989)(HWTC III). In that case, the Court upheld EPA’s existing technology-based approach to establishing treatment standards as a reasonable construction of the statute, but remanded the case to the Agency in order for the Agency to explain properly why it had chosen this approach. EPA’s explanation was published in the Federal Register on February 26,1990, and was accepted by the Court, which dismissed all petitions for review on March 15,1990 The standards EPA is adopting in this rule are also technology-based, which the Agency believes is warranted at this time due to the uncertainties associated with hazardous waste land disposal and the Agency’s present inability to quantify precisely de minimis levels of hazardous constituents that would determine when threats to human health and the environment from disposal of prohibited wastes are minimized. 55 FR 6642. Further discussion of this point may be found in section m .A .l.i of today’s preamble. A s discussed in section III.D, EPA believes that HW TC III is not dispositive on the issue of appropriate treatment standards for characteristic wastes.III.A. Detailed Discussion of Today’s Final Rule
1. Development and Identification o f 
Treatment StandardsToday’s rule promulgates treatment standards for the remaining Third Third scheduled wastes, and for the First Third and Second Third wastes which heretofore were subject to the “soft hammer’’ provisions of 40 CFR 268.8.



22536 Federal R egister / V oi. 55, N o. 106 / Friday, June 1, 1990 / Rules and RegulationsDevelopment and identification of the treatment standards are presented on a waste code basis in sections III.A.2. through HI.A.5. of today’s notice. Section UI.A.6. presents the development of treatment standards for wastes identified as F039, multi-source leachate. Section III.A.7. discusses the applicability of today’s treatment standards to contaminated soil and debris. Section I1I.A.8. presents the Agency’s approach to regulating radioactive waste that is mixed with hazardous wastes.The following discussion has appeared in previous preambles and is being repeated here as an aid to the reader’s understanding of the land disposal restrictions program.Comments were not solicited in the proposed rule on the following discussion; however, comments were received pertaining to various issues discussed below. These comments, and the Agency’s responses, are found in the Response to BDAT-Related Comments Document, Volume 1, in the RCRA Docket.a. The BDAT MethodologyThe first step in the development of treatment standards is to divide the wastes to be regulated into groups based on similar physical and chemical properties. These waste treatability groups take into account differences in the applicability and effectiveness of treatment for those particular wastes. The Agency initially decides how wastes should be grouped by examining whether the wastes are generated by similar industries or from similar processes. This is a valid starting point because the waste characteristics that affect treatment performance are expected to be similar for these wastes even though the wastes themselves are somewhat different.The next step in the development of treatment standards is to identify the Best Demonstrated Available Technology (BDAT) for each treatability group. A  treatment technology is considered to be “demonstrated” primarily based on data from full-scale treatment operations that are currently being used to treat the waste (or a similar waste). Once the “demonstrated” technologies have been identified, the Agency determines whether these technologies may be considered “available” . To be “available” , the technology itself or the services of the technology must be able to be purchased, and the technology must substantially diminish the toxicity of the waste or reduce the likelihood of migration of the waste’s hazardous constituents. EPA prefers to base BDAT

on technologies that further the statutory goals of waste minimization and recycling. EPA may select this type of technology as BDAT over more conventional treatment if the disparity in performance of the technologies is not too pronounced, and the technology selected minimizes threats to human health and the environment by substantially diminishing waste toxicity and reducing mobility of toxic constituents.Treatent data from "demonstrated” "available” technologies are then screened with regard to the design and operation of the equipment, the quality assurance/quality control (QA/QC) analyses of the performance and operating data, and the accuracy and precision of the analytical tests used to assess treatment performance. After this screening, the treatment data are adjusted for each constituent based on the analytical recovery of that constituent from the treatment residuals. The Agency has chosen to perform this adjustment in order to account (in part) for analytical interferences associated with the chemical makeup of the treatment residual. Where data for more than one treatment technology exist, the individual performance data for each of the various treatment technologies are then statistically evaluated. The mean concentrations of the constituents in the treatment residuals from each technology are then compared using an analysis of variance (ANOVA) test in order to determine if one technology performed significantly better than the other. (A detailed discussion of the methodology for identification of BDAT and the A N O V A  test is provided in the November 7,1986 final rule (51 FR 40572).) Where data exist for only one technology, the Agency uses best engineering judgment to assess whether that technology represents the best applicable technology for that particular waste and whether the data indicate that the treatment system was well- designed and well-operated.After BDAT is identified, EPA develops the treatment standard for certain constituents in the waste. Treatment standards are expressed as maximum constituent-specific concentrations allowed in the waste (or in an extract of the treated waste), as a specific technology (or group of technologies), or as a combination of these. Although the statute provides discretion to establish treatment standards as either levels or methods of treatment, EPA normally attempts to set concentration-based treatment standards whenever possible, because they provide the regulated community

with flexibility in choosing treatment technologies and also allow the investigation and development of new and alternative technologies. In addition, establishing concentration- based standards provides a means of ensuring that treatment technologies are operated at conditions that will result in the best demonstrated performance.b. Use of Technologies Identified As BDATCompliance with a concentration- based treatment standard requires only that the treatment level be achieved; once achieved, the waste may be land disposed. The waste need not be treated by the BDAT technology; in fact, a concentration-based treatment standard provides maximum flexibility in one’s choice of treatment technology because any treatment, including recycling or any combination of treatment technologies, unless prohibited (e.g., impermissible dilution) or unless defined as land disposal (e.g., land treatment), can be used to achieve these standards.Some treatment standards in today’s rule, however, are expressed as a treatment method rather than as a concentration-based standard. EPA typically establishes a treatment method as the standard when it has no means of calculating valid concentration-based standards. In such cases, the specified technology must be used to treat that particular waste (including any mixture that contains the waste). After the waste is treated using the specified method, it may be land disposed, unless EPA has specified otherwise in the rule, or if the residue exhibits a hazardous waste characteristic and does not meet the treatment standard for that characteristic. In situations where wastes subject to concentration-based standards are mixed with wastes subject to treatment standards expressed as a method, the mixture must be treated by the specified method and must also meet the concentration- based treatment standards for any other prohibited waste contained in the matrix (see generally 53 FR 31146-7, August 17,1988).When EPA requires the use of a technology (or technologies), a generator or treater may demonstrate that an alternative treatment method can achieve the equivalent level of performance as that of the specified treatment method (40 CFR 268.42(b)). This demonstration is typically both waste-specific and site-specific and may be based on: (1) The development of a concentration-based standard that utilizes a surrogate or indicator compound that guarantees effective



Federal R egister / V o l. 55, N o. 106 / Friday, June 1, 1990 / R ules and Regulations 22537treatment of the hazardous constituents;(2) the development of a new analytical method for quantifying the hazardous constituents; and (3) other demonstrations of equivalence for an alternative method of treatment based on a statistical comparison of technologies, including a comparison of specific design and operating parameters.c. Applicability of Treatment Standards to Treatment Residues Identified as Derived-From Wastes and to Waste Mixtures(1) Derived-From W astes. A ll residues from treating the original fisted F, K, U or P wastes are likewise usually considered to be the listed waste by virtue of the derived-from rule found in 40 CFR 261.3(c)(2). Consequently, all wastes generated in the course of treatment are prohibited from land disposal unless they comply with the treatment standard or are otherwise exempted from the prohibition, such as through a no-migration determination or by a capacity variance. Residues from the treatment of characteristic wastes, however, are not automatically considered the characteristic waste; these residues are considered characteristic if they still display the original characteristic, or if they display another characteristic.Treatment operatioils, including those identified as BDAT, typically generate wastewater and nonwastewater residuals that may require further treatment. EPA has not tested every possible waste that may result from every subsequent part of the treatment train. However, since the treatment standards promulgated today are generally based on treatment of a relatively concentrated form of the waste (i.e., the “original” waste), the Agency believes that residues from subsequent treatment will be less difficult to treatThe Agency is investigating de minimis levels for certain hazardous constituents in listed wastes below which the waste will no longer be a hazardous waste for purposes of subtitle C regulation. The Agency has yet to propose these de minimis levels. The Agency has indicated, however, that these de minimis levels will cap treatment standards if they are higher than the treatment standards (55 FR 6640; Feb. 26,1990).(2) M ixtures o f Different Hazardous 
Waste Streams. Today’s treatment standards apply to mixtures of different waste streams. Where a waste mixture consists of listed wastes and has more than one applicable concentration- based treatment standard for a

particular constituent, the most stringent standard must be met prior to land disposal (see 40 CFR 268.41(b)). In the event that such a waste mixture cannot be treated to meet the most stringent standard, one may petition the Agency for a variance from the treatment standard pursuant to 40 CFR 268.44.d. Wastewater Versus Nonwastewater StandardsIn today’s rule, the treatment standards (both concentration-based and specified methods) are generally presented as applicable to wastewaters or to nonwastewaters (see 40 CFR 268.2). Wastewaters are defined as those wastes (listed wastes, including wastes generated as a result of the mixture and derived-from rules) that contain less than 1% total organic carbon (TOC) and less than 1% total suspended solids (TSS), except for those wastes identified as F001, F002, F003, F004, and F005 solvent-water mixtures. (See 53 FR 31145 (August 17,1988) which adopts this definition for most First Third wastes, and 51 FR 40579 (November 7,1986) for the definition of F001, F002, F003, F004, and F005 solvent- water mixtures.) Those wastes (listed wastes, including wastes that are hazardous as a result of the mixture and derived-from rules) that do not meet these criteria are defined as nonwastewaters and thus contain greater than or equal to 1% TOC, or greater than or equal to 1% TSS. (Note, however, the discussion in IU.B. of further subcategorization of nonwastewaters for purposes of national capacity variances based on a lack of solids incineration capacity.)(1) Im perm issible Switching o f 
W astewater and Non wastewater 
Standards fo r Listed W astes. (See also discussion at III.D. below for issues associated with characteristic wastes.)It is not permissible to dilute or partially treat a prohibited listed waste in order to switch the applicability of a nonwastewater standard to a wastewater standard, or vice versa (see 52 FR 21012 (June 4,1987); but see 52 FR 25767 (July 8,1987) noting special circumstances when California list wastes are involved). The Agency has established this principle because technologies applicable to nonwastewaters are not generally applicable to wastewaters, or require special designs (in the case of incineration) in order to simultaneously handle wastewaters. Furthermore, treatment residues meeting the definition of nonwastewaters must comply with all applicable nonwastewater treatment standards; likewise, residual wastewaters must

comply with all applicable wastewater treatment standards.The Agency recognizes, however, that certain technologies are specifically designed to separate wastewaters from nonwastewaters. Such technologies may or may not be considered partial treatment under this principle, as discussed in the following paragraphs.Dewatering technologies such as filtration and centrifugation are typically designed to remove suspended solids (TSS) from aqueous wastes. When these technologies are applied to a nonwastewater that contains greater than 1% TSS but less than 1% TOC, the resultant liquid residue will probably meet the definition of a wastewater (i.e., it will probably contain less than 1%TSS and less than 1% TOC). The Agency does not consider this impermissible switching of applicable treatment standards. (Note: For the purposes of applying BDAT treatment standards, the Agency does not consider carbon adsorption a dewatering technology even though it may act as a filter for suspended material.)When the suspended material is organic and the overall untreated waste contains greater than 1% TOC, these dewatering technologies are also not precluded from use. The resultant residuals (i.e., the removed solids and the liquids) must comply with the applicable wastewate or nonwastewater treament standards depending on their TO C and TSS content. If the liquid residues from these dewatering technologies meet the definition of wastewaters, the Agency does not consider this to be impermissible switching of applicable standards.The importance of the T O C level in determining impermissible switching of applicable wastewater or nonwastewater treatment standard is apparent in the scenario of treatment of a waste containing less than 1% TSS and slightly more than 1% TO C (such as 2 or 3% TOC), and thereby being a nonwastewater by definition. If EPA has established concentration-based treatment standards for the corresponding wastewater form of this waste, it would be permissible to use carbon adsorption to treat this nonwastewater, so long as these concentration-based treatment standards for the wastewaters are ultimately achieved (i.e., if the residual wastewater contains hazardous constituents at levels above the concentration-based wastewater treatment standards, additional treatment with other technologies is necessary prior to land disposal.) However, if EPA has established a



22538 Federal R egister / V o l. 55, N o. 106 / Frid ay, June 1, 1990 / R ules and Regulationswastewater treatment standard expressed as Carbon Adsorption as a Method of Treatment for this waste code, the nonwastewater described above must comply with the standard for the nonwastewater form, despite the fact that the TO C content is only slightly greater than 1%. This is not just a mechanical application of the requirement that treatment must be conducted by the specified method, with the treatability group determined at the point of generation. EPA established Carbon Adsorption as a Method of Treatment standard for certain wastewaters based on the assumption that wastewaters typically contain TOC levels much less than 1%, so that removal of the organic constituents from these wastewaters was anticipated to be effective. If the nonwastewater previously described is subjected to carbon adsorption as a method of treatment, there would be no means of assuring optimum removal of the hazardous constituents. Thus, in such a situation, the use of carbon adsorption for this nonwastewater, is not permitted as a means of complying with BDAT.The Agency considers this an impermissible switching of applicable treatability groups and treatment standards.When EPA specifies a treatment method as the treatment standard, residues resulting from the required treatment method are no longer prohibited from land disposal unless EPA should otherwise specify. In the Second Third final rule (see generally 54 FR 26625, 26630, June 23,1989), the Agency presented specific guidelines on this. (This summary is repeated here for the reader’s convenience.) Where EPA has established Incineration as the treatment standard for nonwastewaters and/or wastewaters, or where EPA has established Carbon Adsorption the treatment standard for wastewaters, the following statements concerning residuals from treatment trains incorporating these technologies are true: (1) Scrubber waters from incinerators in compliance with the substantive provisions of 40 CFR part 264 subpart O or part 265 subpart O  are considered to meet the treatment standard and can be land disposed; (2) the scrubber waters from incinerators in compliance with the sustantive provisions of 40 CFR part 264 subpart O or part 265 subpart O  are not required to undergo Carbon Adsorption as a Method of Treatment when this specified wastewater treatment method also has been established; (3) incinerator ashes and residues from the subsequent treatment of scrubber

waters from incinerators in compliance with the substantive provisions of 40 CFR part 264 subpart O  or part 265 subpart O  are considered to meet the treatment standard, and can be land disposed; (4) Incinerator equipment (such as fire brick) derived from sections of the incinerator that have been directly subjected to the high temperatures of the incinerator that was operated in compliance with the substantive provisions of 40 CFR part 264 subpart O  or part 265 subpart O, or are downstream from the high temperature zones, are considered to meet the treatment standards for the wastes that were incinerated and can be land disposed (this does not include incinerator equipment such as refractory bricks that, as manufactured, contain metals that may be characteristic wastes by virtue of the EP toxicity test when discarded); (5) wastewater effluent and any subsequent nonwastewater treatment residues from carbon adsorption units treating wastewater forms of these wastes (i.e., wastes from downstream from the carbon column) are considered to meet the specified treatment standard and can be land disposed; and, (6) where EPA specifies carbon adsorption as the treatment method for wastewaters, spent carbon, as well as any other nonwastewater residues from the wastewater treatment preceding carbon adsorption, are not considered to meet the treatment standard; such spent carbon and nonwastewater residues must be treated by the specified nonwastewater method prior to land disposal.e. Transfer of Treatment StandardsRather than testing the performance of BDAT on evey waste, in certain cases, the Agency transfers treatment standards from a tested waste to a similar untested waste. EPA believes that transferring treatment performance data for untested wastes is technically valid, particularly when the untested wastes are generated from similar industries or similar processing steps. EPA also believes that transferring treatment performance data for tested constituents in one waste to untested constituents in another similar waste is technically valid, particularly when the constituents and wastes have similar chemical and physical properties.To determine whether wastes generated by different processes can be treated to the same performance levels, EPA reviews data on waste characteristics to identify parameters that are expected to affect treatment selection. When this analysis suggests that an untested waste can be treated

with the same technology as a tested waste, the Agency examines a more comprehensive list of constituents that represent the most important waste characteristics that will affect treatmen performance.The complete methodology for transferring treatment standards, however, depends upon the waste itself and often differs from treatability group to treatability group. For a detailed discussion of the transfer methodology for the wastes presented in today’s rule, refer to the background documents for each waste or treatability group and the background documents for the wastes from which the treatment standards were transferred.EPA notes further that in the case of transferring standards based on performance of incineration, EPA is most often transferring standards that were based on the ability of the incinerator to achieve destruction of organics to detection limits as measured in the ash and scrubber water. This is supported by data from approximately fourteen different test burns for a variety of different RCRA hazardous wastes. These wastes contained varying concentrations of many BDAT list organics. In developing concentration- based treatment standards for the U and P wastes, the Agency considered all of the détection limits and determined which were the most representative of U and P wastes. In order to account for the anticipated variability in waste characteristics of untreated U and P wastes, the Agency typically selected the highest detection limits for the constituent that corresponded to the chemical represented by the U or P code. Thus, the Agency believes the resultant treatment standards should be achievable on a routine basis for the majority of U and P wastes.When developing ccncentration-based treatment standards for certain F and K wastes containing organics, the Agency considered all of the data and determined which particular waste was the most representative of that particular F or K waste based on the availability of waste characterization data. As a result, the Agency often transferred treatment standards that were significantly lower than those developed for the U and P wastes. The Agency believes that these lower treatment standards are achievable for these F and K wastes based on the ability to achieve detection limits for organics in the waste matrix from which the standard was transferred.



Federal R egister / V o l. 55, N o. 106 / Friday, June 1, 1990 / R ules and Regulations 2253bf. Treatment Standards Based on Single Facility Data, Grab Samples Versus Composite Samples, and Waste Analysis Plans(1) Single Facility Data. As discussed in the August 17,1988 final rule for First Third wastes, the Agency believes that the use of a small number of data sets from a single treatment facility can be representative of the treatment achieved by the particular treatment system. This is particularly true when no other treatment data are available, or when data exist but there is no verification that the treatment process from which the data were obtained was well- designed or well-operated. It is not possible for the Agency to sample every facility generating the waste or every treatment system treating the waste. For the purposes of determining treatment standards, the Agency has established a methodology for selecting particular facilities and treatment systems that it considers to be well-designed and well- operated. The Agency also selects wastes that are representative of those most difficult to treat.The Agency recognizes that there is variability inherent in every treatment system, as well as variability in the characteristics of the wastes. The Agency accounts for these by multiplying the mean of the constituent concentrations by a variability factor. This factor is derived through a quantitative procedure that determines the statistical 99th percentile for the treatment standard. This establishes a treatment standard that should be achievable 99 percent of the time by a well-designed, well-operated system.The Agency further adjusts the treatment standard to account for variabilities due to analytical recovery. In addition, all analyses of hazardous constituents are performed in accordance with an established QA/QC plan as outlined in the BDAT Generic Quality Assurance Project Plan.Standards based on incineration are always established above the limit of detection for that particular waste rather than at the detection limit. This is because the Agency prefers to account for the variability inherent in the treatment system and in the analysis of the recovery data. Therefore, following1 EPA’s methodology for establishing treatment standards, the data are adjusted through use of the variability factor (typically 2.8) and an adjustment for recovery of a spiked analyte (or surrogate). The resulting treatment standards for the organic constituents are above the detection limits. The standards are thus greater than the achievable levels (which are at or below

the detection limits) and should be easily met by a well-designed, well- operated incineration system.(2) Grab versus Com posite Sam ples. Where performance data exist based on both the analysis of composite samples and the analysis of grab samples, the Agency establishes the treatment standards based on the analysis of grab samples. Grab samples normally reflect maximum process variability, and thus would reasonably characterize the range of treatment system performance.In cases where only composite data exist, the Agency considers the QA/Q C of the data, the inherent efficiency of the process design, and the level of performance achieved. The Agency may then choose to use this composite data to develop the treatment standard. Where these data are used to establish the treatment standard, the treatment standard is identified as based on analysis of a composite sample. Enforcement of that standard thus would also be based on composite samples.(3) Waste A nalysis Plans. The waste analysis plan provides the basis for monitoring a disposal facility’s compliance with the promulgated treatment standards. This plan must be adequate to assure compliance with part 268. The disposal facility is, however, ultimately responsible if it disposes of a waste that does not meet a treatment standard. Therefore, a disposal facility might violate the land disposal restrictions while at the same time comply with the provisions of its waste analysis plan. Put another way, a waste analysis plan may be written to authorize types of sampling and monitoring different from those used to develop the treatment standard(s). In such an instance, the disposal facility must demonstrate that the waste analysis plan (and the specific deviating feature) is adequate to assure compliance with part 268 (see 40 CFR 264.13). This might require, for example, a demonstration of statistical equivalence between a composite sampling protocol and one based on grab sampling, or a demonstration of why monitoring for a subset of pollutants would assure compliance of those not monitored. In any case, enforcement of the land disposal restrictions is based on grab samples (except as described in the previous section) and analysis of all constituents regulated by the applicable treatment standands, not on the facility's waste analysis plan. (See preamble section III.G. for further discussion of WAPs.)

g. Analytical Requirements, the BDAT List, and Relationship of PQLs to BDAT(1) Waste A na lysis Requirements, in today’s rule, BDAT has been identified as a destruction technology for organic constituents and cyanides in many wastes. The best measure of treatment performance for these wastes is one that reflects the extent to which these organics and cyanides have been destroyed. This approach is consistent with the Congressional preference to destroy hazardous wastes where possible. See, e.g., 130 Cong. Rec. S 9178-9179 (July 25,1984) (statement of Sen. Chaffee) (wastes with high organic content should be incinerated). This approach is also consistent with the strong Congressional goal of eliminating uncertainty from the land disposal of hazardous waste. See, e.g., RCRA section 3004(d)(1), because it ensures removal of hazardous constituents from the land disposal environment. The corresponding treatment standards for these constituents are based, therefore, on an analysis of total constituent concentrations in a representative sample of the treated waste.(Note: The land disposal restrictions for solvent waste codes F001-F005 (51 FR 40572) require analysis of waste extracts obtained from the Toxicity Characteristic Leaching Procedure (TCLP) as a measure of performance. At the time that the treatment standards for F001-F005 were promulgated, useful data were not available on total constituent concentrations in treated residuals and, as a result, the TCLP was considered to be the best available measure to evaluate performance of the treatment technology.)In cases where treatment standards for metals in nonwastewaters are based on stabilization, the use of the TCLP is typically required as the measure of the performance of the treatment technology. Where treatment standards for nonwastewaters are based on multiple treatment processes due to mixtures of organics and metals, or where recovery of metals is the basis of the treatment standards, analysis of total constituent concentrations and analysis of the TCLP extract (or EP extract depending upon the standard) must be performed prior to land disposal.(2) The BDA T List. The Agency has established a list of chemicals made up primarily from the constituents in 40 CFR part 261 appendix VII and appendix VIII, that are evaluated for regulation as BDAT constituents (i.e., for purposes of concentration-based treatment standards) when they are
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present in a listed waste. The rationale for selection of the particular constituents to be regulated can be found in the background document for each waste or waste treatability group. The Agency believes that it is not limited to regulating only those constituents for which a waste is listed (40 CFR part 261 appendix VII). Appendix VII sets forth only the constituents that were the basis for the listing and is not an exhaustive list of hazardous constituents in each waste. Additional support for taking this approach is found in RCRA section 3001(f), which specifies that EPA must consider additional hazardous constituents other than those for which the waste was listed when evaluating delisting petitions. Section 3001(f) thus acknowledges that appendix VII is only a partial list of the hazardous constituents that can be present in a listed waste.(3) Relationship o f Treatment 
Standards to PQ Ls. In proposed revisions to the September 1986 edition of Test M ethods fo r Evaluating Solid  
W astes (also known as and herein referred to as SW-846), the Agency defines practical quantitation limits (PQLs) as “ * * * the lowest level of quantitation that the Agency believes a competent laboratory can be expected to reliably achieve.*’ PQLs are directly related to the amount of interferences that are present in different waste matrices, and the PQLs listed in SW-846 are not always achievable for constituents as measured iq untreated wastes. Most treatment processes, however, particularly destructive technologies such as incineration, destroy not only the hazardous constituents of the waste but also other organics that typically interfere with the analysis for constituents in untreated wastes. Thus, PQLs typically are significantly lower for treatment residuals such as incinerator ash than for untreated wastes. Such differences in PQLs for untreated versus treated wastes are demonstrated by the data for almost every incineration test burn performed by the Agency in developing the treatment standards.Potential users of PQLs should keep in mind that the PQLs in SW-846 were established to provide guidance for the analysis of waste samples by acting as minimum performance criteria for analytical laboratories. The PQLs do not necessarily represent the lowest limits of analytical performance achievable for any given waste.The PQLs in SW-846 were intended to be broadly applied to groups of wastes. As a result, matrix dependent correction

factors were not developed for any particular waste code, and do not specifically apply to any particular treatment residuals (i.e., only correction factors for matrices identified as ground water, low-level soil, high-level soil, and non-water miscible waste were specified in Method 8250 of SW-846). Furthermore, the Agency is currently modifying and expanding the matrix correction factors, as well as modifying the detection limits from which the PQLs are derived.The PQLs listed in SW-8^6 for some constituents are less stringent than some of the treatment standards. This apparent anomaly results primarily from the fact that the PQLs in SW-843 were not based on the same waste matrices (i.e., treatment residues) that were tested in developing the treatment standards. The treatment standards for a given waste code are based on analysis of the treatment residuals of the waste (or in some cases, a similar waste from which the treatment standards are transferred). Consequently, the resulting treatment standards appropriately reflect the level of analytical performance achievable for that waste. Thus, the PQLs in SW-846 are generally not used directly in developing die Part 268 treatment standards.Today’s promulgated concentration- based nonwastewater standards based on combustion derive from detection limits from EPA*814 test bums (which generated the data supporting virtually all of the proposed rule’s concentration- based standards) plus a data set submitted by a commenter representing the hazardous waste treatment industry. This comment is discussed at length in subsequent paragraphs.This commenter submitted a study that was undertaken to verify whether industry labs can reliably quantify regulated constituents at the level of both the existing and the proposed concentration-based standards. The study’s secondary purpose was to identify any regulated constituents for which the concentration-based treatment standards may be inappropriate. The study consisted of analyzing regulated constituents in incinerator ash at levels near the concentration-based standards.In the commenter’s opinion, the data and observations indicate that many treatment standards are inappropriate, and also made three major assertions with respect to PQLs. First the commenter asserted that based on the PQLs calculated using his data, certain previously promulgated concentration- based standards are not achievable.

EPA rejects this assertion because no specific treatment data were received in either this study or during the comment period for the appropriate rulemaking that indicated on a w aste-specific basis that these treatment standards could not be achieved. (Note: The Agency is not precluded, however, from promulgating revisions to these standards in a later rulemaking after giving sufficient public notice.)Second, the commenter asserted that certain of the proposed Third Third concentration-based standards are not achievable because they are based on detection levels below the PQLs calculated from his study. EPA evaluated the commenter’s detection limit data rather than his PQLs and has determined that the majority of the commenter’s detection limits demonstrate compliance with the concentration-based standards that were proposed, and all but a very few, comply with the standards being promulgated in today’s rule. Because of this, and for reasons discussed below, the Agency has generally rejected the use of the PQLs calculated by the commenter in promulgating treatment standards.However, several nonwastewater standards promulgated in today’s rule reflect revisions based on the commenter’s detection limit and recovery data. EPA has indicated where these data were used to revise specific standards in later sections of today’s preamble. Although EPA revised these standards based on some data from this study, EPA generally found flaws with the commenter’s study (such as: Incomplete untreated waste characterization; probable analytical interferences; and incomplete incinerator process documentation) that precluded incorporation of much of the data into the treatment standards for nonwastewaters. For example, BOAT analytes were detected at levels above the detection level (i.e., at measurable quantities) in several of the commenter’s ash samples. Also, different ash samples appeared to have different compositions of these BDAT analytes, apparently indicating that these ashes differ significantly from one another. (See detail responses of these data in the Response to BDAT-Related Comments Background Document for Third Land Disposal Restrictions in the administrative record for today’s rule.)Third, the commenter stated that EPA had inappropriately calculated nonwastewater treatment standards in terms of both numerical detection levels and the best procedure for calculating standards, specifically, considering the



Federal R egister / V o l. 55, N o. 106 / Friday, June 1, 1990 / R ules and R egulations 22541use of PQLs. The commenter chose to use a methodology adapted from the Clean Water Act regulations to calculate alternative concentration- based standards for ash which they asked EPA to consider. Regardless of the validity of the commenter’s data, EPA is not deviating from the calculation methodology of the Generic Quality Assurance Project Plan for Land Disposal Restrictions Program (“BDAT”) promulgated in conjunction with the November 11,1986 regulatory framework. The Agency therefore is retaining its established methodology.h. Relationship of Detection Limits to Concentration-Based StandardsSeveral commenters raised the issue that, in certain cases, analytical problems (i.e., difficulties in reliable quantitation at detection limits near the concentration-based treatment standards) may prevent demonstrating compliance with the proposed treatment standards for Third Third wastes. They also pointed out that this same problem already may exist for some First and Second Third wastes.EPA has examined the data submitted to the Agency in support of these comments. (See discussion of these data as they relate to PQLs in the preceding section of the preamble.) While the Agency does not believe that the currently available data is conclusive, EPA acknowledges that there can be situations where lack of available analytical methods may prevent demonstration of compliance with the treatment standards.EPA is dealing with this potential problem in a number of ways. First, EPA has examined detection limit data submitted by the commenters and compared them to the data used to develop the proposed standards. After a thorough technical evaluation, the Agency incorporated a portion of these data into the promulgated standards in today’s rule. In addition, the Agency has reevaluated the existing BDAT data generated by the Agency, the transfer procedures used for some of the wastes, and recently available information and data on recovery of the BDAT organic constituents. Thus, EPA concurred with the commenters and concluded that many of the other proposed concentration-based treatment standards may not be achievable. As a result, EPA is promulgating revised treatment standards for some organics in nonwastewaters that are higher than the proposed standards. In doing so, the majority of the commenters’ concerns over ability to measure at concentrations near the standards are no longer applicable. (Note: The Agency

is continuing to study this issue and, if warranted, may adjust other standards, including some for First and Second Third wastes, after sufficient public notice.)Second, in certain situations where compliance with a standard cannot be demonstrated for a particular waste due to problems with analytical detection limits and where the treatment technology employed was considered by the Agency to be BDAT (see specific instances below), the Agency has decided that reliance upon the treatability variance petition process would place an unnecessary burden on both the regulated and regulatory communities. The Agency believes that where a waste has been treated with a combustion BDAT process (i.e., incineration or fuel substitution unit), and if the person has made a good faith effort to achieve maximum analytical sensitivity, the Agency will consider the person to have demonstrated compliance with the treatment standard for die respective organic constituents in the waste.In order to demonstrate compliance in such cases, the person will have had to make a good faith effort to demonstrate that the analyte of concern is not present in the waste at, or above, the treatment standard. To provide a more concrete basis for making such demonstrations, EPA intends to develop and issue guidance on what constitutes a good faith effort to achieve such analytical sensitivity within the near future. This guidance is anticipated to be available at or near the effective date for the Third Third treatment standards (August 8,1990).In developing the treatment standards in today’s riile, the Agency selected the treatment data (i.e., detection limit data) that best represented what the majority of wastes could meet. (Note: Most of these data were from incinerator units that were considered well-designed and well-operated.) However, the Agency rejected detection limit data for some wastes, because the Agency determined that these wastes were not necessarily representative of the treatability of other wastes. After reexamination of all of the available detection limit data, the Agency has found that the majority of the detection limit data for these wastes will generally not exceed the promulgated treatment standards by more than one order of magnitude. The Agency also points out that there is an inherent three-fold difference in detection limits that may arise due to difference in sample size taken for analysis.

Thus, until this formal guidance is available, the Agency will consider that, if an analytical sensitivity (i.e., detection limit) within an order of magnitude of the organic constituent treatment standard has been achieved, compliance with such treatment standard will be considered to have been demonstrated provided the data represents the use of a combustion process (i.e., restricted to incineration or fuel substitution in a unit in compliance with all applicable technical operating requirements under 40 CFR part 264 subpart O  and part 265 subpart O. Thus, it is likely that the combustion unit is being operated properly). The Agency believes that this is consistent with RCRA section 3004(m), in that, as an alternative to specifying a concentration-based standard for these wastes, the Agency could have promulgated a method of treatment specifying the use of incineration or fuel substitution.One commenter requested that persons with untreated wastes also be allowed to certify compliance if analytical problems prevent their demonstrating compliance with the treatment standards. The Agency emphatically disagrees. This situation has a substantial potential to mask the presence of hazardous constituents. Untreated wastes, and wastes treated by other than the aforementioned combustion processes (e.g., biotreatment), typically contain many materials that interfere with achieving low detection limits. Such wastes can, thus, contain significant levels of hazardous constituents even when the treatment process is operating properly. Allowing land disposal of such wastes would be contrary to the objectives of the land disposal restrictions statutory provisions. In addition, the rules already allow generators to certify compliance based on their knowledge of the waste, rather than by testing (section 268.7(a)(2)). If a generator believes, for example, that as a result of mass balance information a waste meets the treatment standard, it can certify compliance even if it is not possible to analytically demonstrate compliance with the standard.EPA is thus amending § § 268.7 and 268.43 to state that where a treatment standard for organics in nonwastewaters is based on the aforementioned combustion technologies (i.e., incineration or fuel substitution in units operated in accordance with the technical operating requirements of 40 CFR part 264 subpart O  and part 265 subpart O) and a waste has been treated using that treatment method, the treatment facility may
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certify compliance with the organic constituent standard if a good faith effort has been made to analytically demonstrate compliance with this standard and a detection limit within an order of magnitude of the organic constituent standard has been achieved. This includes all waste codes in the First, Second, and Third Thirds where standards for organics are based on such combustion processes or were transferred from wastes based on such combustion processes. These standards are specifically indicated in Table CCW  of § 268.43.The Agency points out that in cases where a facility believes that waste- specific treatment standards cannot be met because their laboratory is still unable to achieve detection limits below the treatment standards on specific treatment residuals, and: (1) The facility complies with all the other conditions mentioned above; or (2) a facility utilizes a combustion technology other than incineration or fuel substitution; or(3) a facility utilizes a technology other than combustion that can be demonstrated to be equivalent, the facility may submit a petition for a variance from the treatment standards for that particular waste code (EPA construes 40 CFR 268.44 as encompassing such petitions). The facility must demonstrate that the analyses are in compliance with all other BDAT Q A /Q C provisions (as outlined in the BDAT Generic Quality Assurance Project Plan (EPA/530-SW - 87-011, March 1987). Moreover, the petitioner must also demonstrate that the treatment process is a well-designed and well-operated BDAT process.i. Relation of Hazardous Waste 
Treatment Council v . EPAA  number of commenters raised the issue of whether the treatment standards being adopted are below levels at which threats to human health and the environment are minimized, citing portions of the recent opinion 
Hazardous Waste Treatment Council v. 
EPA, 886 F. 2d 355 (D .G Cir. 1989) (HW TC HI). In that case, the Court upheld EPA’s existing technology-based approach to establishing treatment standards as a reasonable construction of the statute, but remanded the case to the Agency in order for the Agency to properly explain why it had chosen this approach. EPA’s explanation was published in the Federal Register on February 26,1990 and was accepted by the Court, which dismissed all petitions for review on March 15,1990.The standards EPA is adopting in this rule are also technology based. However, as discusse*1 fn detail in

section HUD. below, the Agency believes that with respect to disposal of prohibited characteristic wastes that are no longer “hazardous” under the regulations, the Agency must harmonize the competing considerations of section 3004(g) and 1006 (b) (relating to a regulatory framework for subtitle D systems) with those of section 3004(m) (relating to treatment to fully minimize threats) before determining the extent of the prohibition.EPA notes further that it believes that treatment standards established below characteristic levels can result in nonredundant minimization of threats to human health and the environment and thus be permissible under RCRA section 3004(m) and the Court’s opinion. Indeed, the Court itself noted that characteristic levels do not serve as a bar to further treatment (888 F. 2d at 363). The treatment standards for characteristic wastes in today’s rule thus are not premised on any finding that the characteristic level, in and of itself, creates a bar to further treatment.
2. Treatment Standards for Certain 
Characteristic WastesThis section of today’s preamble presents a discussion of D001 Igni table, D002 Corrosive, and D003 Reactive characteristic wastes, as well as the six EP Toxic pesticides (D012 through D017). Treatment standards for the eight EP Toxic metals are found in section IIlJY.3. o f this preamble.a. General Issues on Developing Treatment Standards for Characteristic W astesThere were a number of options proposed for developing treatment standards for the characteristic wastes. One option considered by the Agency was to promulgate concentration-based standards (for those characteristic wastes that were defined by a level) based on available data. A  second option was to promulgate a treatment standard expressed as a required method. A  third option was to simply establish the characteristic level as the treatment standard, and a fourth option was to establish a method of treatment along with a required performance level.The Agency received extensive comments discussing these options, particularly the option of setting treatment standards expressed as the characteristic levels. A  few commenters strongly supported establishing treatment standards for characteristic wastes at levels below the characteristic levels, stating that available performance data supported such an approach. The majority of commenters, however, supported limiting the

treatment standards at the characteristic levels.The Agency found some o f the technical issues raised by these commenters persuasive. (Discussion of the policy issues associated with setting treatment standards for characteristic wastes is found in preamble section OLD.) The Agency agrees with commenters that argued that characteristic wastes may be generated in many matrices, and thus, can take any number of different forms; transferring data from specific listed wastes to these variable characteristic wastes, the commenters indicated, may not account for such differences.In addition, for certain D001, D002, and D003 treatability groups, there are currently no available analytical methods to quantify residual ignitability, corrosiveness, and reactivity. Until EPA can develop analytical methods capable of accurately determining quantitative characteristic hazards, industry must judiciously make qualitative technical decisions dependent on the waste definition. Treaters must complete treatment until qualitative technical judgement indicates that the waste or waste residual no longer exhibits the characteristic hazard specified by the definition.Many commentera supported the Agency’s approach for setting treatment standards for Ignitable, Corrosive, and Reactive (with the exception o f Reactive Cyanides) wastes expressed as a required method of treatment: Deactivation. The Agency, therefore, is promulgating the Deactivation treatment standard and is providing suggested deactivation methods to remove the characteristic for the various Ignitable, Corrosive, and Reactive treatability groups in appendix V I to 40 CFR part 268.No comments were received on the proposed approach for regulating the EP Toxic pesticides (D011-D017). The Agency is promulgating concentration- based treatment standards for the nonwastewater forms of these wastes and methods of treatment for the wastewaters. The Agency is taking this action based on data indicating that incineration can remove organic constituents to non-detectable levels in nonwastewatera as evidenced by incineration data available for certain halogenated pesticides. Further discussion of issues associated with promulgating treatment standards for these characteristic wastes is found in the following sections of today’s preamble.



Federal Register /  Vol. 55, No. 106 /  Frid ay , June 1, 1990 /  Rules an d  R egulations 22543b. Ignitable Characteristic WastesUnder 40 CFR 261.21, there are four criteria for identifying a waste as D001 Ignitable. Paraphrasing these criteria, a waste is a DQ01 Ignitable if: (1) It is a liquid with a flash point less than 140 °F;(2) it is an ignitable compressed gas; (3) it is not a liquid and is capable of causing fire through friction, absorption of moisture, or spontaneous chemical changes and when ignited bums vigorously and persistently; or (4) it is an oxidizer. EPA has determined that these four criteria translate directly into four major D001 subcategories [although EPA has further subcategorized the ignitable liquid subcategory into three treatability groups). If a waste is classified as D001 because it fits under more than one DOOl subcategory, the waste must be treated by a treatment method or treatment methods that will remove all characteristics of ignitability for each applicable subcategory.(1) Ignitable Liquids Subcategory. The first D001 subcategory, the Ignitable Liquids Subcategory, refers to those D001 wastes that exhibit the properties listed in § 261.21(a)(1). Commenters specifically questioned whether the determination of liquid under § 261.21(a)(1) was based on the paint filter test (“free liquid” Method 9095), the EP test (Method 1310), or the releasable liquids test in Method 9096. While the Agency has defined liquids both as materials expressed from wastes in Step 2 of Method 1310 (EP), and in Methods 9095 and 9096, there is not a specific definition of liquid with respect to this characteristic in the regulations. Therefore, the generator of a potentially ignitable waste may use any method for determining whether the waste is classified as a liquid for which he can provide an appropriate scientific or technical justification.One commenter requested clarification regarding the D001 liquid exclusion for aqueous alcohol wastes which is found in 40 CFR 261.21(a). This provision states that a solid waste exhibits the characteristic of ignitability if “it is a liquid, other than an aqueous solution containing less than 24 percent alcohol by volume, and has a flash point less than 60 °C (140 °F) * * *” The Agency notes that, in this definition, the term alcohol refers to any alcohol or combination of alcohols. (Note: If the alcohol has been used for solvent properties and is one of the alcohols specified in EPA Hazardous Waste No. F003 or F005, the waste must be coded with these Hazardous Waste Numbers (which cover the hazard of ignitability).)Data indicate that the majority of all D001 wastes generated fall into the D001

Ignitable Liquids Subcategory and are typically described as solvents, paint thinners, contaminated oils, and various organic hydrocarbons. Some of these wastes may contain organic constituents that are potential carcinogens or otherwise toxic. Typically, the major organic constituents in these wastes are volatile, flammable hydrocarbons or oxygenated hydrocarbons that provide the characteristic of ignitability to the waste (i.e., a flash point of less than 140 °F). (Note: Currently, the length of time over which combustion is sustained at a temperature of less than 140 °F is not specified although such a regulatory change may be appropriate in the future. This issue assumes relevance when considering the large volume of solvent- containing wastewaters that flashes but does not sustain combustion.)For purposes of BDAT determination, most of the ignitable liquid wastes are typically classified as nonwastewaters because of their high organic content (usually greater than 1 percent TOC). Technologies applicable for treatment of these organic nonwastewaters include incineration, fuel substitution, and recovery processes such as distillation or liquid-liquid extraction. Thermal destruction technologies such as incineration and reuse as a fuel completely remove the characteristic of low flash point by completely destroying the volatile organic compounds (VOCs), thereby rendering the waste nonignitable. Recovery processes also remove the characteristic but recover the ignitable material for reuse instead of destroying the material. Furthermore, the Agency believes such technologies are both demonstrated and available because EPA has data showing that the majority (i.e., 75%) of D001 Ignitable Liquids are already treated by incineration, reused as a fuel substitute because of their high BTU content, or recovered for reuse through processes such as distillation. Based on the fact that these demonstrated, available technologies remove the characteristic of ignitability permanently and completely, as well as destroying a number of hazardous constituents, EPA proposed a treatment standard of “Incineration, Fuel Substitution, or Recovery as Methods of Treatment” for D001 nonwastewaters in the Ignitable Liquids Subcategory (54 FR 48420).A t the time of proposal, the Agency was unable to determine whether any D001 wastes in the Ignitable liquids Subcategory, as initially generated, conformed to EPA’s regulatory definition of wastewaters (i.e., wastes containing less than 1 percent TO C and 1 percent TSS). Accordingly, EPA did

not believe that wastewater treatment technologies such as biodegradation were applicable for treatment of any waste forms in the D001 Ignitable Liquids Subcategory because of the high organic contents and large BTU values thought to be inherent in these wastes, as well as the concern for air emissions caused by the release of untreated V O Cs during dilution and aeration steps associated with most wastewater treatment technologies. Consequently, EPA proposed that the standard for nonwastewaters apply to any wastewaters as well, since the end result would be the removal of the ignitability characteristic and destruction of the hazardous constituents. See 54 FR 48420-22.Concerning the issue of wastewater generation, the Agency received many comments indicating that there are wastes in the D001 Ignitable Liquids Subcategory that consist primarily of water. The commenters also emphasized that most of these low-organic, aqueous D001 wastes are best treated using wastewater treatment technologies even though such aqueous streams may contain greater than 1 percent T O C  and may thus be classified as nonwastewaters. With respect to wastewater treatment technologies being appropriate methods of treating aqueous ignitable wastes, some commenters said that biological treatment is applicable for some of the D001 aqueous wastes that contain water-soluble organics. Other commenters indicated that wet air oxidation and carbon adsorption are also applicable forms of treatment for D001 aqueous wastes. Nonetheless, the Agency is still concerned about possible air emissions associated with the aeration and dilution steps that are often part of wastewater treatment processes such as biodegradation. However, EPA believes that such emissions can be controlled by altering operating parameters (e.g., aeration rates, temperatures) and by performing process steps such as aeration and dilution steps in controlled environments such as tanks equipped with air pollution control devices. The Agency believes some facilities are already practicing these precautions. For example, one commenter mentioned a biodegradation system used to treat D001 that was anaerobic and kept any air emissions contained inside the system.After evaluation of all the appropriate waste characterization data and treatment performance data presented in the comments, the Agency decided that wastewater treatment technologies



22544 Federal R egister / V o l. 55, N o. 106 / Friday, June 1, 1990 / R ules and Regulationsthat are capable of providing legitimate treatment for such aqueous wastes do exist. Next, EPA investigated information about technology treatment capabilities corresponding to the organic and water contents of wastes. For example, the Agency has information indicating that incineration is generally applied to those wastes having greater than 10 percent organic content and that technologies such as air stripping, wet air oxidation, and solvent extraction can be applied to streams containing up to 10 percent organic content. Using this information, along with the Agency’s regulatory definitions of wastewaters and nonwastewaters, EPA determined that the D001 Ignitable Liquids Subcategory should be further subcategorized by division into three treatability groups as follows: (1) D001 Ignitable Liquids High TOC Nonwastewaters, (2) D001 Ignitable Liquids Low TO C Nonwastewaters, and(3) D001 Ignitable Liquids Wastewaters.The Ignitable Liquids High TOC Nonwastewater Subcategory is defined as ignitable liquid wastes that contain greater than or equal to 10 percent TOC as generated. These wastes have large organic concentrations, high BTU content, and low water content. It is common practice to recover reusable organic materials from these wastes using processes such as distillation, steam stripping, and liquid-liquid extraction. Also, many of these wastes are excellent candidates for fuel substitution because of high BTU values. (Additional discussion on fuel substitution as a treatment method for these wastes is contained in the discussion of national capacity variances in section III.B.) The Agency is promulgating "Incineration (INCIN), Fuel Substitution (FSUBS), or Recovery (RORGS) a Method of Treatment" for this treatability group. See § 268.42 Table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter technology code in parentheses.The Agency believes it appropriate to require that these wastes be treated by some type of destruction and recovery technology given that they often contain high concentrations of toxic organic constituents that provide the ignitability characteristic to the waste. The toxics in these wastes might not be destroyed if the waste could be land disposed so long as it is not ignitable at the point of disposal. Additionally, the Agency notes that this is an instance illustrating how a point-of-generation approach (i.e., the treatment method applies if the waste is in the treatability group when generated) ensures that the objectives of

section 3004(m) are satisfied. EPA also notes that if an Ignitable Liquids High 
TOC Nonwastewater is commingled with other waste streams, the entire mixture must be treated by one of the methods prescribed for Ignitable Liquids High TOC Nonwastewater Subcategory 268.41(b). This is an instance of how the rules seek to ensure that wastes are not commingled if the treatment method is not appropriate for each commingled waste. Put another way, commingling of Ignitable Liquids High TOC Nonwastewaters with non-incinerable wastes is normally a type of impermissible dilution. See 52 FR 25766 (July 8,1987).The Ignitable Liquids Low TOC Nonwastewater Subcategory is defined as wastes that contain greater than 1% but less than 10% TOC as generated.The Ignitable Liquids Wastewater Subcategory is defined as wastes that contain less than 1 percent T O C and less than 1 percent TSS as generated. The Agency believes that some of these wastes can be effectively treated (i.e., remove the characteristic of ignitability by either destroying or recovering the organic constituents that gave the waste its ignitable character) using technologies applicable for treatment of aqueous wastes. In some cases, these wastewaters and low TOC nonwastewaters may need to be mixed with other wastewaters to achieve an organic concentration desirable for proper operation of a treatment system for aqueous wastes. For instance, wastewaters destined for biological treatment are often commingled to achieve an organic concentration that is optimal for the microorganisms. Fuel substitution is not considered practical since wastes in both these categories generally do not have high BTU contents because they contain mostly water.Most of these wastes can be treated with wastewater technologies; however, incineration may also be applicable, especially for the Low TOC Nonwastewaters. EPA is promulgating "Deactivation (DEACT) to Remove the Characteristic of Ignitability” for both the Ignitable Liquids Low TO C Nonwastewater Subcategory and the Ignitable Liquids Wastewater Subcategory. See section 268 appendix VI of today’s rule for a list of applicable technologies that used alone or in combination can achieve this standard. (See also § 268.42 Table 1 for a technical description of these technologies. A  five letter code (acronym) for each technology has been established in order to simplify the tables.)

One commenter requested 
clarification on whether phase

separation followed by recovery or use as a fuel of the organic phase could be considered a permissible type of deactivation treatment for ignitible wastes. EPA considers processes that separate an organic phase to be recovery (or in some cases pretreatment) and, hence, acceptable treatment provided the separated organic phase is reused or further treated by a technology that will remove the characteristic of ignitability. The aqueous phase would not require further treatment unless it still exhibited the ignitability characteristic (assuming the aqueous phase is not hazardous for any other reason). See also discussion of permissible switching of applicable wastewater and nonwastewater standards 54 FR 48383 (November 22, 1989). (Additionally, this is in keeping with the general principle established in these rules that determination of whether a characteristic waste achieves BDAT must be reevaluated whenever a treatment residual is generated. Put another way, each new treatability group is a new point of generation for a characteristic waste. See section III.D. below.)EPA is aware that some D001 Ignitable Liquids have been shown to contain organic constituents that are also constituents in F001-F005 solvents. The Agency studied the option of transferring the standards for these constituents from the corresponding F001-F005 standards promulgated in the November 7,1986, final rule (51 FR 40642). The Agency received comments for and against this option. However, the Agency believes that this option would create an unnecessary burden on the regulated community since the majority of D001 wastes in the Ignitable Liquids Subcategory should not contain these constituents and that most wastes containing F001-F005 constituents are probably cases of misclassification. Misclassifying F001-F005 waste as D001 is currently one of the largest enforcement issues in the RCRA program. Such misclassification is, of course, illegal and a serious infraction. It avoids the Congressionally mandated treatment standards for the prohibited solvent wastes. Indeed, solvents were the wastes Congress prioritized for prohibition and treatment. EPA believes, however, that the problem is best handled through enforcement rather than establishing treatment standards for the misclassified wastes because it seems an unreasonable burden to require generators of authentic DOOl wastes to conduct the significant amount of testing and certification required under the land disposal



Federal R egister / V o l. 55, N o. 106 / F rid ay, June 1, 1990 / R ules and R egulations 22545restrictions when it is likely that the constituents will not be present in most- true D001 wastes. Therefore, the Agency is not promulgating concentration-based DG01 treatment standards based on a transfer of F001-F005 data at this time, although it may reevaluate this decision in the future.(2) Ignitable Com pressed Gases 
Subcategory. Hie second subcategory, the Ignitable Compressed Gases Subcategory, refers to those D001 wastes that exhibit the properties listed in § 261.21(a)(3). The Agency has limited information on the generation and characterization of D001 wastes in this subcategory, but suspects that although these wastes are generated, it is unlikely that they require placement in any type of land disposal unit. The Agency believes that there are no gas cylinders containing compressed ignitable gases placed in surface impoundments and that it is physically impossible to dispose of them by means of deep well injection. Some cylinders containing D001 ignitable gases may be placed in waste piles; however, such placement of a container in a storage unit is not land disposal under section 3004(k). See 54 FR 48439. In addition, these types of cylinders are usually returned to distribution facilities to be refilled. The Agency does not intend to prevent short-term storage of cylinders prior to refilling.The Agency proposed several options as treatment standards for compressed ignitable gases. The first option was that of recovery by direct reuse since, typically, the cylinders are directly refilled. H ie second option was incineration by venting the gas into an incinerator. The Agency proposed a treatment standard of “Recovery or Incineration of Vented Ignitable Gases” for these wastes.EPA continues to believe that both incineration and recovery are applicable technologies for treatment of most compressed gases. However, several commenters presented information about the limitations of the proposed technologies and provided information about additional technologies that the Agency also believes to be applicable treatment methods for removing the characteristic of ignitability for this subcategory.In regard to the feasibility of the recovery option, one commenter stated that it is viable within the compressed gas industry, except for cases such as cylinders that have defective valves, that have lost the identity of the manufacturer, that are lecture bottle size, or that are damaged. In any of these four cases, the contents in the cylinders must instead be treated. The

commenter also stated that the most prevalent treatment method is to feed the ignitable gas into a furnace as a fuel source. The Agency did not propose fuel substitution as a method because EPA’s knowledge about the use and suitability of these wastes as fuels was limited. However, the characterization data submitted during the comment period indicate that most of the waste gases currently treated by fuel substitution are gases that can be used efficiently and safely as fuels.With respect to “incineration of vented gases” as a treatment method, EPA believes that there may be cases when it is preferable to vent the gas into an appropriate adsorbent material (e.g., water, solvents, activated carbon) and then to incinerate the adsorbed gas/ adsorbent material combination to permanently remove the characteristic. Additionally, a commenter said that for small volume containers of ignitable compressed gases (e.g., aerosol cans of 18 oz. or less), the containers can be fed directly into the kiln and vented within the kiln itself by the melting of the small cans. The vented gases are then incinerated in the kiln or afterburner.One commenter described a method of treatment for pyrophoric gases. Typical gases in this class include tributyl aluminum, dimethylzine, triethylborane, and tetramethylin. The commenter claimed that these gases, because of their air reactive characteristics, cannot be vented into an incinerator without considerable risk. The commenter’s method of treatment for such gases has been by remote control penetration and detonation under a column of appropriate scrubbing solution.Another method of treatment described by the commenters to deactivate the ignitable characteristic in some compressed gases is to chemically oxidize them in an aqueous medium.The commenters claimed that carbonyl sulfide and methyl mercaptans are efficiently treated by oxidation. Chemical oxidation and chemical reduction technologies include reactions with reagents in aqueous mediums that will oxidize or reduce the hazardous constituents.The Agency believes that all these technologies can remove the characteristic of ignitability and is promulgating a treatment standard of “Deactivation (DEACT) to Remove the Characteristic of Ignitability” for the Ignitable Compressed Gas Subcategory. The Agency has established this standard to allow the regulated community the flexibility to use the “best” technology for the specific gaseous waste. See section 268

Appendix V I of today's rule for a list of applicable technologies that used alone or in combination can achieve this standard. (See also § 268.42 Table 1 for a technical description of these technologies. A  five letter code (acronym) for each technology has been established in order to simplify the tables.) This treatment standard will apply to all forms of wastes in the Ignitable Compressed Gases Subcategory since the definitions of wastewater and nonwastewater do not apply to this group of wastes.(3) Ignitable Reactives Subcategory. The third subcategory, the Ignitable Reactives Subcategory, refers to those D001 wastes that exhibit the properties listed in § 261.21(a)(2). These wastes are typically generated on a sporadic basis in low volumes and are characterized as primarily inorganic solids or wastes containing reactive materials. Ignitable reactive materials include reactive alkali metals or metalloids (such as sodium and potassium) and calcium carbide slags. Most of these are very reactive with water and will generate gases that can ignite as the result of heat generated from the reaction with water. Other reactive ignitable solids in this subcategory include metals such as magnesium and aluminum that, when finely divided, can vigorously react with the oxygen in the air when ignited.There appears to be an overlap between wastes in this DOOl subcategory and certain D003 (characteristic of reactivity) wastes. A  close examination of the definitions in § 261.21(a)(2) for ignitable wastes and §§ 261.23(a) (2), (3), and (6) for reactive wastes reveals the distinction between these two groups. The key difference is in the definition of ignitable wastes, which states:“ * * * when ignited, bums vigorously and persistently.” This phrase implies that the hazard is due primarily to the ignition potential rather than to the extreme reactivity.The Agency proposed a treatment standard of “Deactivation as a Method of Treatment”  for wastes in the D001 Ignitable Reactive Subcategory. The Agency took this approach for these wastes since the hazardous characteristic is based on imminent hazard (i.e., ignition and violent reaction) rather than on other criteria such as levels of hazardous constituents and since technologies exist that can completely remove this characteristic.Current management practices for some of these wastes, such as calcium carbide slag, involve controlled deactivation with water. Other D001 Ignitable Reactives, such as those containing reactive alkali metals



22546 Federal Register / V o l. 55, N o. 106 / Frid ay, June 1 , 1990 / R ules and Regulations(sodium or potassium) are sometimes chemically deactivated using chemical oxidation or chemical reduction technologies. Several commenters stated that incineration is also an appropriate treatment method for these wastes. Additionally, other commenters have indicated that recovery technologies are applicable for some wastes in this subcategory. EPA also believes that stabilization is an established deactivation technique for safe and equivalent management of reactive ignitable materials since it accomplishes results equivalent to those of other technologies by isolating and encapsulating the pyrophoric metal fines and precluding conditions that could cause ignition or reaction of the material.The Agency believes that chemical oxidation, chemical reduction, incineration, and recovery are all applicable technologies for waste forms in the D001 Ignitable Reactives Subcategory because these technologies will remove the characteristic of ignitability. However, the Agency believes that because of the diversity in physical and chemical forms of the wastes in the Ignitable Reactives Subcategory it is not possible to determine a “best” technology for all wastes. EPA is promulgating a treatment standard of “Deactivation (DEACT) to Remove the Characteristic of Ignitability” for the Ignitable Reactives Subcategory. See section 268 Appendix VI of today’s rule for a list of applicable technologies that used alone or in combination can achieve this standard. (See also § 268.42 Table 1 for a technical description of these technologies. A  five letter code (acronym) for each technology has been established in order to simplify the tables.) This treatment standard is established only for nonwastewaters since ignitable reactive wastes are described as being very reactive with water and hence cannot exist as wastewaters.(4) Oxidizers Subcategory. The fourth subcategory, the D001 Oxidizers Subcategory, refers to those D001 wastes that exhibit the properties listed in § 261.21(a)(4) and meet the definitions in 49 CFR 173.151. Several commenters have asked for an elaboration of the oxidizer definition because the DOT definition is not definitive but rather lists examples of oxidizing compounds. EPA believes that D001 wastes in the Oxidizers Subcategory are primarily inorganic and include such things as waste peroxides, perchlorates, and permanganates. The Agency has very limited information on the generation and characterization of D001 wastes in

this subcategory. Currently, generators must assess wastes for oxidizing hazards by considering known oxidizing constituents contained within the wastes, and by the definition as outlined in 49 CFR 173.151 which states:
“ A n  oxidizer for the purpose o f this 

subchapter is a substance such as a chlorate, 
permanganate, inorganic peroxide, or a 
nitrate, that yields oxygen readily to 
stimulate the combustion o f the organic 
matter."

In other words, the presence of any 
amount of the above substances does 
not indicate that a material is an 
oxidizer, rather one or more of these 
substances must be present in a quantity 
sufficient to yield oxygen and stimulate 
combustion.The Agency believes recovery for reuse to be an applicable treatment for wastes in this subcategory since it is possible that certain aqueous solutions of waste oxidizers could be useful in the treatment of other hazardous wastes. These wastes must, however, be used as treatment reagents in tanks and not in surface impoundments because of the potential release of heat and volatile organics during the oxidation/reduction reactions (see 40 CFR 264.229 and 265.229).

Several commenters wrote about 
different technologies that are 
applicable to wastes in the oxidizer 
subcategory. One commenter generates 
calcium hypochlorite and 
trichlorocyanuric acid wastes that fit 
into the oxidizer subcategory. They are 
both off-spec or contaminated 
swimming pool chlorination chemicals. 
The wastes are normally generated as 
solids and routinely disposed of through 
deactivation by adding the material to 
large quantities of water (similar to its 
use in swimming pools). Following the 
deactivation, the waste is further treated 
in a wastewater treatment facility. 
During deactivation and treatment, there 
is no release of chlorine gas. EPA  
considers mixing with water followed 
by chemical treatment to be applicable 
for oxidizer wastes.

Additionally, the commenter pointed 
out that both hydrogen peroxide and 
nitric acid are oxidizers and that the 
standard treatment for these chemicals 
is dissolution in water followed by 
neutralization. In the case of nitric acid, 
the diluting in w ater is needed to 
prevent an adverse reaction. Other 
commenters use recovery and 
incineration as treatment methods. The 
Agency believes that all these 
technologies are applicable for 
treatment of oxidizer wastes since they 
will remove the characteristic of 
ignitability.

The Agency proposed a treatment standard of “Deactivation” for wastes in the D001 Oxidizers Subcategory. The Agency took this approach for these wastes since the hazardous characteristic of these wastes is based on imminent hazard, (i.e., oxidizers can react violently with organics or other materials and result in the rapid generation of fires) rather than on other criteria such as levels of hazardous constituents and since technologies exist that can completely remove this characteristic. EPA continues to believe that this standard is appropriate for wastes in the DQ01 Oxidizer Subcategory and is promulgating a treatment standard of "Deactivation (DEACT) to Remove the Characteristic of Ignitability” for the DOOl Oxidizers Subcategory. See section 268 appendix VI of today’s rule for a list of applicable technologies that used alone or in combination can achieve this standard. (See also § 268.42 Table 1 for a technical description of these technologies. A  five letter code (acronym) for each technology has been established in order to simplify the tables.) This standard will allow the regulated community the flexibility to determine the “best” treatment based on the physical and chemical characteristics of the oxidizer wastes.BDAT T reatment Standards for D001 
Ignitable Liquids 261.21 (a)(1)

[Nonwastewaters]— [High T O C  Ignitable Liquids
Subcategory— Greater than or equal to 10 %  total
organic carbon]

Incineration (INCIN), fuel substitution (FS U B S ), or 
recovery (R O R G S ) as a method of treatment*

BDAT T reatment Standards for D001 
Ignitable Liquids 261.21(a)(1)

[Nonwastewaters]— [Low  T O C  Ignitable Liquids 
Subcategory— Less than 10 %  total organic carbon]

Deactivation (D E A C T) to remove the characteristic 
of ignitability*

BDAT T reatment Standards for D001 
Ignitable Liquids 261.21 (a)(l )

[Wastewaters]

Deactivation (D E A C T) to remove the characteristic 
of ignitability*
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BDAT T r e a t m e n t  S t a n d a r d s  f o r  D001
IGNITABLE COMPRESSED G ASES 
261.21(a)(3)

Deactivation (D E A C T) to remove the characteristic 
of ignitability*

BDAT T r e a t m e n t  S t a n d a r d s  f o r  D001 
IGNITABLE REACTIVES 261.21(a)(2)

[Nonwastewaters]

Deactivation (D E A C T) to remove the characteristic 
of ignitability*

BDAT T reatment Standards for D001 
Oxidizers 261.21(a)(4)

[Wastewaters and Nonwastewaters]

Deactivation (D E A C T) to remove the characteristic 
of ignitability*

*See §268.42 Table 1 in today’s rule for a de
tailed descnption of all technologies referred to by a 
five letter technology code. See also part 268 ap
pendix VI for a list of applicable technologies that 
used alone or in combination can achieve deactiva
tion of ignitability.c. Corrosive Characteristic WastesParaphrasing the criteria for defining a D002 Corrosive waste (40 CFR 261.22), a waste can be a D002 waste if it is aqueous and has a pH less than or equal to 2; or it is aqueous and has a pH greater than or equal to 12.5; or it is a liquid and corrodes steel at a specified rate and temperature. EPA tentatively determined at proposal that these criteria translated into three subcategories, the Acid Subcategory, the Alkaline Subcategory, and the Other Corrosives Subcategory (54 FR 48422). In general, commenters supported this subcategorization of D002 wastes. Therefore, EPA is adopting this classification scheme in the final rule.(1) D002 A cid  and A lkaline  
Subcategories. The Acid Subcategory and the Alkaline Subcategory, refer to those D002 wastes that exhibit the properties listed in 40 CFR 261.22(a)(1) and are distinguishable by the appropriate pH specifications. The Acid Subcategory is defined as those wastes with a pH of less than or equal to 2.0, and the Alkaline Subcategory is defined as those wastes with a pH of greater than or equal to 12.5. Also by definition in § 261.22, D002 wastes in these two subcategories only include wastes which are considered to be “aqueous” , due to the fact that standard pH measurements can only be performed in

the presence of significant amounts of water (i.e., pH is the measure of the concentration of hydronium ions in water).D002 wastes in the Acid Subcategory typically include concentrated spent acids, acidic wastewaters, and spent acid strippers and cleaners. Wastes in the Alkaline Subcategory typically include concentrated spent bases, alkaline wastewaters, and spent alkaline strippers and cleaners. These wastes represent a significant portion of all hazardous wastes generated by almost every industry.EPA proposed a treatment standard of “Base Neutralization to a pH 6 to 9 and Insoluable Salts” for the D002 Acidic Subcategory (54 FR 48422). Likewise, EPA proposed a treatment standard of Acid Neutralization to a pH 6 to 9 and Insoluble Salts” for the D002 Alkaline Subcategory (54 FR 48422).(i.) Comments Concerning the Proposed pH Requirements. Treatment of acids and bases is generally referred to as “neutralization” . In the proposed rule, the Agency interpreted this to mean a pH range of 6 to 9. This range was selected based on a rounding off of the pH range found in fresh water aquatic ecosystems through natural carbonate/bicarbonate buffering (i.e., pH 5.5 to 8.5). While a “true” neutral pH is equal to 7, by proposing the pH 6 to 9 range, the Agency was recognizing that even in natural systems, pH can fluctuate significantly. Thus, the Agency’s underlying premise was that treatment of corrosive wastes should result in a pH range (i.e., pH 6 to 9) that was referred to as “neutral” .In addition, the Agency expressed concern on whether a waste with a pH 2 to 6 could have a negative impact on the effectiveness of a clay liner in mitigating the mobility of hazardous constituents from surface impoundments. In fact, this was one of the major concerns of Congress with respect to the statutory land disposal restrictions imposed by H SW A on all hazardous wastes with pH less than 2. (See generally 52 FR 25760 through 25792 (July 8,1987) where EPA codified these restrictions for all corrosive wastes (without specifically referring solely to D002 wastes.)).EPA received many comments pertaining to the impact that the pH range of 6 to 9 would have on generators and treaters of D002 wastes. Commenters documented that enormous disruptions of existing wastewater treatment systems would occur if the standard were promulgated with the proposed pH restrictions. For example, every surface impoundment or injection well receiving commingled wastes

(some of which were D002 corrosive wastes at the point of generation, but once commingled were above pH 2 (or below pH 12.5) and therefore no longer considered hazardous by section 261.22) that were outside of the pH 6 to 9 range would be in violation of the standard. This would effect thousands of such units (most of which are RCRA subtitle D units and hence not presently affected by RCRA subtitle C).With regard to the proposed pH 6 to 9 requirement for underground injection units, several commenters stated that the proposed pH range would cause problems in many of the injection units and wells, because some metals tend to precipitate out of solution at these pH ranges resulting in plugging in either the injection unit itself or further inside the well. Commenters also stated that specific pH ranges are typically required in permits for many underground injection wells and are typically at levels less than pH 6 to ensure that the injected fluid flows properly through the injection zone without plugging.Another commenter remarked that they treat an acidic D002 waste only to a pH of 4.5 prior to commingling with other wastes that require biodegradation. This is done in order to counter the production of alkaline ammonia during the biodegradation process, and thereby aids in maintaining a “neutral” pH in the biodegradation process.Other commenters pointed out that a pH of 10 is often considered the optimum pH for removal of most metals from wastewaters and that requiring a pH of 6 to 9 would cause severe disruptions in most metals removal treatment systems. These treatment systems generally consist of chemical precipitation in tanks to remove metals followed by neutralization of the effluent in surface impoundments prior to discharge.As a result of all of the comments on pH ranges mentioned above and for the reasons mentioned below, the Agency is not promulgating the proposed pH range of 6 to 9. While the Agency maintains that in some cases a pH of 6 to 9 may be considered desirable, the Agency believes the Clean Water Act, end-of- pipe, NPDES limitations will address these specific situations, where water quality issues are of concern (specifically where discharges of such neutralized wastewaters are into fresh water ecosystems). (Note: The Agency points out that pH is commonly already regulated for such discharges.)The Agency also notes that liquids are not allowed in subtitle C  landfills under section 3004(c). As mentioned by the



22548 Federal Register / V o l. 55, N o. 106 / Frid ay, June 1, 1990 / R ules and Regulationscommenters (and discussed above), requiring a pH range of 6 to 9 before discharge to most surface impoundments will cause severe disruptions in existing treatment operations. Additionally, the Agency believes that its concern regarding the impact of corrosive wastes on the integrity of clay liners is addressed mostly by the statutory restrictions on a pH of less than 2. The Agency currently has little data on the impact that wastes containing pH of 2 to 6 may have on clay liners. Finally, regarding the proposed pH range, the Agency did not intend to interfere with optimum pH levels desired for treatment of metals in tanks, nor did it intend for these standards to interfere with other legitimate wastewater treatment operations (such as the biotreatment processes mentioned by the commenter).(ii.) Comments Concerning the Proposed Acid and Base Requirements. EPA additionally proposed that “neutralization” of wastes in the D002 Acidic and Alkaline subcategories be accomplished specifically through the use of the corresponding neutralization chemicals (i.e., acids to neutralize the Alkaline Subcategory and bases to neutralize the Acidic Subcategory). As commenters quickly pointed out, almost all chemicals (including water which dissociates into hydronium and hydroxide ions) have some acid character and some basic character depending upon the reference chemical. That is what is historically been taught in academia as the “Lewis Acid Theory” . The Agency never intended to dispute basic chemical theory, but was merely stating its preference to neutralize the corrosive characteristic of these wastes with chemicals that would result in an overall reduction in total dissolved solids in effluent (i.e., the use of these chemicals is coupled with the concept of the proposed requirement to create insoluble salts rather than the concept of neutralization to a specific pH). (See also the discussion on insoluble salts in the preamble discussion following this one.)With respect to the use of these chemicals (i.e., acids and bases) to achieve the treatment standard, several commenters stated that it is not always necessary to use chemicals that are specifically identified as commercial acids or bases to achieve treatment of D002 wastes. In fact many facilities generate both acidic and alkaline wastes (often from different processes) and commonly use them to neutralize each other. This situation also occurs at commercial hazardous waste treatment facilities, ii that the facilities will take

acid wastes from various generators and will neutralize them with alkaline wastes from other generators. In general, commercial acids and bases are used to complete the neutralization processes and often are used only for pH adjustment of the final wastewater discharges. Many commenters also pointed out that the mixing of D002 corrosive wastes with other wastewaters (even other acidic, noncorrosive wastes) will contribute to an overall neutralization due to the resultant change in pH. This is because pH i3 merely a measure of the concentration of hydronium ions (H+) in water and is dependent upon the equilibrium constant for the dissociation of water into hydronium and hydroxide ions. As more water is present, the equilibrium will be shifted and thereby increase the pH; resulting in “neutralization.” Because of this, EPA is specifically allowing mixing of D002 wastes with each other and with other wastewaters to remove the characteristic of corrosivity (i.e., resulting in a pH between 2 and 12.5). However, EPA’s allowance of mixing wastes to remove corrosivity does not override other prohibitions on dilution of wastes for other purposes (i.e., this does not override other dilution prohibitions that may be applicable for other wastes).Many commenters declared that incineration should also be allowed as treatment for D002 wastes, especially for organic acids, mixed D001/D002 waste streams, and other D002 wastes with organics. Pollution control devices on incinerators will remove corrosive gases from the burning of these D002 wastes. Alkaline scrubber waters are often employed in these air pollution control devices in order to neutralize acidic emissions. These scrubber waters are then further neutralized if necessary.The Agency agrees with the commenters that incineration is an applicable treatment method for seme D002 wastes and is thus not precluding incineration as treatment of D002 wastes.(iii.) Comments Concerning the Insoluble Salt Requirement. The Agency proposed that neutralization of wastes in the D002 Acid and Alkaline Subcategories should be required to result in insoluble salts. The reason was that the Agency felt that the overall dissolved solids loading on fresh water aquatic systems could be reduced by establishing such a standard, even though it would result in an insoluble sludge that would require landfilling.The Agency believed that such a standard would discourage the generation of D002 acids and alkaline

wastes and thereby promote minimization/source reduction as well as recycling of acids (either directly or after some form of pretreatment). While the Agency maintains that the goal behind the proposed standard is consistent with national policy on waste minimization and the Agency’s overall concerns on cross-media impacts of both hazardous and nonhazardous constituents on the entire environment, many commenters presented technical complications with the proposed requirement on insoluble salts that the Agency has found persuasive.The Agency received numerous comments concerning this proposed requirement indicating that neutralization and formation of insoluble salts is either impractical or technically impossible for some of the most commonly used acids and bases that become D002 wastes (such as nitric acid, hydrochloric acid, sodium hydroxide, potassium hydroxide, other acid halides). Because the salts generated from the neutralization of these particular acids and bases are very soluble in water, the proposed requirement to generate insoluble salts would result in treatment with exotic chemicals in order to comply (if there are any methods at all to create insoluble salts). The Agency concurs with the commenters. This is further supported by the fact that almost all nitrate and chloride salts of the major metals are very soluble in water.Other commenters stated that requiring the formation of insoluble salts often will negate the use of alkaline and acidic process wastes that are generated on-site for neutralization. This would in effect, result in double the volume of insoluble salts that would have to be disposed and use up valuable virgin commercial acids and bases that otherwise would not be needed. As stated in the preceding sections of this discussion on corrosive wastes, the Agency never intended to preclude such on-site neutralization with wastes, and agrees that this would probably result in an unnecessary use of virgin materials for waste treatment.Additionally, one commenter points out that in many cases neutralization of D002 wastes that contain organics, is often a necessary pretreatment step fox other treatment processes (such as steam stripping, biological treatment and/or carbon adsorption) that remove or destroy the organics in the waste. If a sludge must be formed during the neutralization process, organic constituents that could have been destroyed or removed while in the wastewaters are instead being
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transferred to the solid phase where they will be either disposed of untreated or where they may require treatment with incineration. The Agency shares the commenters concerns on treatment of organics in D002 wastes.As a result, the Agency is withdrawing the requirement for neutralization to insoluble salts for wastes in the D002 Acid and Alkaline subcategories. In doing so, the Agency’s concerns of using acids and bases to provide neutralization is a moot point.(iv.) Promulgated Treatment Standards. For the reasons outlined in the previous discussions, the Agency is withdrawing the proposed treatment standards for D002 Acid and Alkaline Subcategories. The Agency considered promulgating a treatment standard as a specified technology, namely "Neutralization” . However, the Agency found that in certain cases,“incineration” and "recovery” processes were also quite applicable to wastes in these subcategories.In addition, many D002 wastes also are hazardous for other reasons, and may require that additional treatment processes be employed besides neutralization, incineration, or recovery. For example, a facility may have interpreted that biodegradation would have been precluded from use, for a D002 waste that also contained organics. Since biodegradation may have actually been a technically viable alternative for this waste, the facility would have had to submit a petition for a treatability variance. While the Agency probably would have granted it, the variance process would have created an unnecessary burden on both the regulatory and regulated community, and probably without incurring any additional protection of human health and the environment.As a result, EPA is promulgating a general treatment standard for wastes in the D002 Acid and Alkaline Subcategories that allows the use of any appropriate treatment technology, namely: “Deactivation (DEACT) to Remove the Characteristic of Corrosivity” . This means that the facility may use any treatment (including neutralization achieved through mixing with other wastewaters) that results in a pH above 2 but less than 12.5, and thereby removes the Characteristic of corrosivity. See section 268 Appendix VI of today’s rule for a list of applicable technologies that used alone or in combination can achieve this standard. (See also § 268.42 Table 1 for a technical description of these technologies. A  five letter code (acronym) for each technology has been established in order to simplify the tables.)

EPA has adopted this standard, in part to avoid the massive disruptions to wastewater treatment systems that would have resulted from the proposed standard (which impacts far exceeded any others that would have resulted under the proposed rule), and because the final standard does require the removal of the property of corrosivity. Corrosivity is not defined in the same way EP Toxic wastes are defined. Corrosivity is not based on a toxic constituent, where the environmental concern is mass-loading in the environment. With respect to the issue of toxics present in these corrosive wastes, EPA notes that if a corrosive waste also exhibits the toxicity characteristic, it must be treated to meet the treatment standard for the toxic constituent as well (see generally section III.A.1. of this preamble).The Agency received many comments regarding non-liquid wastes that are corrosive and the applicability of treatment technologies for aqueous and liquid corrosive wastes to treat nonliquid corrosive wastes. The proposal did not specifically address corrosive solids because there is not a definition of corrosive solids in § 261.22 at this time. Until the Agency amends § 261.22 to include a definition for corrosive solids and promulgates a treatment technology, generators must prudently handle wastes with regard to known hazards. Although not required under current regulations, many generators of corrosive solids prefer to classify these wastes as D002 corrosives and choose waste management and disposal protocols accordingly in an added effort to protect the environment.(2) Other D002 Corrosives. The third major subcategory is classified as the Other Corrosives Subcategory and is defined as those D002 wastes that exhibit corrosivity to steel as defined in § 261.22(a)(2). They often are nonaqueous corrosive wastes such as certain organic liquids, but can represent inorganic chemicals as well.Wastes in the Other D002 Corrosives Subcategory are generated on a sporadic basis and generally in low volumes. The Agency suspects that these wastes are often identified as corrosive without performing the specified testing with steel (i.e., the corrosivity of the waste may be assumed due to the presence of known corrosive constituents). This may also be due, in part, to the high cost of testing and to the difficulties in identifying laboratories that are experienced in steel corrosion testing.The physical and chemical characteristics of this group of wastes vary greatly. The wastes may be

aqueous or they may be primarily organic. In addition, a large variety of corrosive chemicals may appear as constituents in this type of corrosive waste. Depending on the concentration of these corrosive chemicals, they may corrode S A E 1020 steel. Examples of chemicals that may contribute to corrosivity include ferric chloride, benzene sulfonyl chloride, benzotrichloride, acetyl chloride, formic acid, hydrofluoric acid, some catalysts, various resins, metal cleaners, and etchants. Highly concentrated acids that have no water may also be included in this subcategory, since pH measurements are not possible on these wastes.Wastes in the Other Corrosives Subcategory are often treated by deactivating the corrosive constituents of the waste with an appropriate chemical reagent. Wastes that contain high concentrations of corrosive organics are often incinerated; however, due to the great variety of potential corrosive organics, the Agency does not believe that it should establish concentration-based standards based on incineration for these D002 wastes. Removal and recovery of either organic or inorganic corrosive constituents may also be applicable technologies, since recovery could extract the corrosive constituents until the waste itself is no longer corrosive to steel.EPA proposed a treatment standard of “Deactivation” for D002 wastes in the Other Corrosives Subcategory. The Agency took this approach for these wastes since the hazardous characteristic is based on imminent hazard (i.e., the corrosivity to steel may cause rupture of a tank or container, thus releasing the contents either suddenly or through leaks) rather than on other criteria such as levels of hazardous constituents, and that technologies exist that can completely remove this characteristic.EPA continues to believe that the proposed standard is appropriate for wastes in the D002 Other Corrosives Subcategory and is promulgating a treatment standard of “Deactivation (DEACT) to Remove the Characteristic of Corrosivity” . See section 268 Appendix VI of today’s rule for a list of applicable technologies that used along or in combination can achieve this standard. (See also § 268.42 Table 1 for a technical description of these technologies. A  five letter code (acronym) for each technology has been established in order to simplify the tables.) This standard will allow the use of the "best” treatment based on the
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BDAT T r e a t m e n t  S t a n d a r d s  f o r  D002 

A c id  S u b c a t e g o r y  261.22(a)(1)

Deactivation (DEACT) to remove the characteristic 
of corrosivity*

BDAT T r e a t m e n t  St a n d a r d s  fo r  D002 
A lk a lin e  S u b c a t e g o r y  261.22(a)(1)

Deactivation (DEACT) to remove the characteristic 
of corrosivity*

BDAT T r e a t m e n t  S t a n d a r d s  f o r  D002 
O t h e r  C o r r o s iv e s  261.22(a)(2)

Deactivation (DEACT) to remove the characteristic 
of corrosivity*

‘ See section 268 appendix Vi of today's rute for a 
list of applicable technologies that used alone or in 
combination can achieve this standard. See also 
§268.42 Table 1 for a description of the technol
ogies indicated by a five tetter code.

d. Reactive Characteristic WastesAccording to 40 CFR 261.23, there are eight criteria for defining a waste as a D003 Reactive waste. Paraphrasing these criteria, a waste can be a D003 waste if: (1) It is unstable and readily undergoes violent changes without detonating; or (2) it reacts violently with water; or (3) it forms potentially explosive mixtures with water; or (4) when mixed with water, it generates toxic gases; or (5) it is a cyanide or sulfide bearing waste which under certain conditions can generate toxic gases; or (6) it is capable of detonation or explosive reaction if it is subjected to a strong initiating source or if heated under confinement; or (7) it is readily capable of detonation or explosive decomposition or reaction at standard temperature and pressure; or (8) it is a forbidden explosive, a Class A  explosive, or a Class B explosive.EPA tentatively determined at proposal that these eight criteria translated into five subcategories for D003 wastes (54 FR 48424). Commenters concurred with these classifications.The first subcategory is classified as the Reactive Cyanides subcategory and refers to those D003 wastes that exhibit the properties listed in § 261.23(a)(5) for cyanide. The second subcategory is classified as the Explosives subcategory and refers to those D003 wastes that exhibit the properties listed in

§§ 261.23(a)(8) through 261.23(a)(8). The third subcategory is classified as the W ater Reactive subcategory and refers to those D003 wastes that exhibit the properties listed in §§ 261.23(a)(2) through 261.23(a)(4). The fourth subcategory is classified as the Reactive Sulfides subcategory and refers to those D003 wastes that exhibit the properties listed in § 261.23(a)(5) for sulfide. The fifth subcategory is classified as the Other Reactives subcategory and refers to those D003 wastes that exhibit the properties listed in § 261.23(a)(1).For all subcategories of D003 wastes except the Reactive Cyanides, the Agency believes that development of concentration-based treatment standards would be difficult because there are no known analytical tests that are specifically designed to measure the particular reactivity associated with each D003 treatability subcategory, nor is there a test that distinguishes the reactive chemical from the deactivated chemical.The Agency solicited comments and data on die physical and chemical characterization of all five subcategories of D003 wastes. The Agency also requested comment on the applicability of chemical deactivation, incineration, and any other type of chemical or physical deactivation technology to these wastes.(1) Reactive Cyanides. D003 wastes in the Reactive Cyanides Subcategory are by definition those cyanide-bearing wastes that generate toxic gases (assumed to be hydrogen cyanide) when exposed to pH conditions between 2 and12.5, in a sufficient quantity to present a danger to human health and the environment (40 CFR 261.23(a)(5)). Commenters requested clarification of which analytical methods should be used to determine reactive cyanide and associated toxic gas liberation. EPA’s approved analytical procedures can be found in SW-646 V ol. 1C, Chapter 7 which defines the characteristic and regulation of reactive wastes. Specifically, Section 7.3.3.2 describes the "Test Method to Determine Hydrogen Cyanide Released from W astes’* which outlines the correct procedure of hydrogen cyanide gas liberation from reactive wastes. Method 9010 is the analytical method for quantitatively determining reactive cyanide concentrations.The reactive cyanide wastes typically are generated by the electroplating and metal finishing industries, and include mixed cyanide salts, cyanide solutions, and cyanide-bearing sludges. Most of the volume of all D003 wastes that are generated can be identified as wastes

belonging to the Reactive Cyanides 
Subcategory. Reactive cyanide wastes 
are not typically placed directly in most 
types of land disposal units without 
treatment; however, it is possible that 
some untreated wastes are placed in 
surface impoundments.

Reactive cyanide wastes (like other 
reactive wastes) are already subject to 
special requirements prior to disposal in 
landfills, surface impoundments, and 
waste piles under existing regulations. 
Also, as a July 8,1987 (the statutory 
deadline for the California list 
prohibitions), liquid hazardous wastes 
having a free cyanide concentration in 
excess of 1,000 mg/kg (ppm) were 
prohibited from land disposal. No one 
has suggested, however, that these 
existing regulations and prohibitions are 
sufficient to apply to the Reactive 
Cyanides Subcategory. The statute did 
not specifically identify the California 
list cyanides as D003 wastes, and 
furthermore, it did not specify a required 
method of treatment, nor did it establish 
the 1,000 mg/kg prohibition level as a 
’’treatment standard”.The Agency believes that simple cyanides (e.g. N aCN , KCN) are more likely to react to liberate hydrogen cyanide gas since they are soluble and have weaker bond energies than complex cyanides (e.g., Fe3[Fe(CN)e]2. Ni[Fe(CN)]2, ZnaFeiCN)«). Consequently, EPA believes that simple cyanide rather than complex cyanide is the cyanide form most likely to give a waste containing cyanide the characteristic of reactivity. Accordingly, the Agency believed at the time of proposal that most D003 nonwastewaters resembled wastes containing simple cyanides (i.e., F o il, F012 and P030) rather than wastes containing complex cyanides (i.e., F006, F007, F008, F009). Treatment technologies applicable for treatment of D003 reactive cyanide wastes include electrolytic oxidation, alkaline chlorination and wet air oxidation.The Agency proposed to transfer the treatment performance of simple cyanide nonwastewaters (i.e., mixture of F011 and F012) using electrolytic oxidation followed by alkaline chlorination developed in the Second Third final rule (54 FR 26594, June 23, 1989), the nonwastewaters in the Reactive Cyanides Subcategory (54 FR 48425). In other words, the Agency believed all D003 reactive cyanide nonwastewaters could be treated to a total cyanide level of 110 mg/kg and an amenable cyanide level o f 9.1 mg/kg representing treatment of wastes containing simple cyanides (i.e., F011 and F012) instead of a total cyanide level of 590 mg/kg and an amenable



Federal Register / V ol. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationscyanide level of 30 mg/kg representing treatment performance of wastes containing complexed cyanides (i.e., F006-F009). For wastewaters in die Reactive Cyanides Subcategory, EPA proposed to transfer treatment performance from treatment of F008- F009 wastewaters using alkaline chlorination, since this is the best treatment data available to the Agency for wastewaters containing high concentrations of cyanides.With respect to the transfer being valid, several commenters submitted data indicating that D003 wastes in the Reactive Cyanides Subcategory more closely resemble the wastes containing complexed cyanides rather than the wastes containing simple cyanides and that the proposed treatment levels were unachievable for some D003 wastes because of the presence of iron cyanide and other cyanide complexes. One commenter claimed that, in many cases, iron contamination in some D003 cyanide wastes is unavoidable due to normal process operation and that a threshold level of only 50 to 100 mg/kg of iron is required to result in formation of iron cyanide complex.Based on the high iron contents shown to be present in some D003 cyanide wastes, the Agency believes that some D003 cyanide wastes may contain complexed cyanides and thus may not be treatable to the 110 mg/kg level. One commenter suggested that the Agency develop two treatability groups for nonwastewater forms in the D003 Reactive Cyanides Subcategory based on the concentration of complex cyanide present in the waste: one group for wastes containing mostly simple cyanides (i.e., less than 110 mg/kg complex cyanide) and the other group for wastes containing high concentrations of complexed cyanides (i.e., greater than 110 mg/kg complex cyanide). EPA believes that this concept, while desirable, may not be viable because of the analytical interferences caused by the complicated matrices of untreated wastes. Furthermore, the vast majority of characterization data submitted during the comment period seem to indicate that D003 nonwastewaters more closely resemble the F006-F009 nonwastewaters instead of the F o il and F012 nonwastewaters. Therefore, the Agency is promulgating a treatment standard of 590 mg/kg total cyanide and 30 mg/kg amenable cyanide based on the treatment of wastes containing complex cyanides (i.e., F006-F009 nonwastewaters) for nonwastewaters in the D003 Reactive Cyanide Subcategory.

For the wastewaters in the D003 Reactive Cyanide Subcategory, EPA proposed a treatment standard of 1.9 mg/l total cyanide and 0.1 mg/1 amenable cyanide based on alkaline chlorination. Comments and data were received from Sterling Chemicals demonstrating that alkaline chlorination did not achieve those limits for D003. Further examination of categorical wastewater discharge standards, pursuant to the Clean Water Act, supported the inability of alkaline chlorination to achieve the proposed amenable cyanide level. EPA is promulgating an amenable cyanide standard of 0.86 mg/1 based on the Metal Finishing categorical wastewater discharge standards. Data submitted by Sterling Chemicals demonstrated compliance with this limit. With regard to total cyanide, the Agency is reserving the standard for further analyses to resolve the substantial variation in total cyanide levels submitted by commenters and standards established for categorical wastewater discharges. In the interim, the amenable cyanide limit will insure that alkaline chlorination of equivalent BDAT technology is utilized to comply with the land disposal restriction for reactive cyanide D003 wastes.The Agency has chosen a concentration based treatment level for wastes in the DG03 Reactive Cyanide Subcategory rather than establish “Deactivation (DEACT) to Remove the Characteristic of Reactivity” for the following reasons: First, unlike the other characteristic wastes, the Agency can identify an indicator compound (i.e., cyanide) that is known to be present in all D003 reactive cyanide wastes and can analyze the indicator compound in wastewater and nonwastewater matrices with EPA-approved SW  846 analytical test methods. (See also section UI.A.6.(a) of today’s preamble for a further discussion of cyanide treatment standards for other wastes and a clarification of the analytical methodology for compliance with the promulgated standards.) Second, EPA believes most D003 cyanide wastes are generated from the same types of processes that generate the F006-F012 and P030 wastes and thus, are frequently of the same type, and present similar risks when land disposed as the listed wastes. EPA does not believe that Congress precluded the Agency from establishing the same treatment standards for the D003 wastes that have been established for the listed wastes (assuming, of course, that such standards are consistent with the command of section 3004(m) to reduce

22551toxicity or mobility so that risks to health and the environment are minimized). Finally, the Agency suspects that some generators are currently misclassifying F006-F012 and P030 wastes as D003 reactive cyanide wastes. While this is primarily an issue for enforcement, the Agency is concerned that a less stringent standard would discourage proper identification of the F and P cyanide wastes.The Agency realizes that reactive cyanide wastes treated to meet the promulgated standard may no longer exhibit the characteristic of reactivity (although the determination of reactivity can sometimes be difficult due to the non-quantified standard in § 261.23(a)(5)). The Agency believes this appropriate. A s discussed in section IU.D., the Agency sees no legal bar in establishing treatment standards that are below the characteristic level. Doing so is appropriate for these wastes because the reactivity characteristic does not evaluate the toxic nature of the wastes, because Congress specifically intended that cyanides be destroyed where possible (see statement of Senator Chafee, 130 Cong. Rec. S 9178-9 (July 25,1984)), and because the Agency believes the similarity of most D003 wastes and the F006-F009 wastes warrants the same treatment standards for each in order to satisfy the section 3004(m) standard.(2) Reactive Sulfides Subcategory.D003 wastes in the Reactive Sulfides Subcategory are by definition those sulfide-bearing wastes that generate toxic gases (assumed to be H2S) when exposed to a pH between 2 and 12.5, in a sufficient quantity to present a danger to human health and the environment. Currently the accepted method for quantitatively determining reactive sulfides is outlined in SW-846, Vol. 1C,§ 7.3.3.2 and in Method 9030.The Agency is in the process of developing a quantitative threshold for toxic gas generated from reactive sulfide wastes. The interim value the Agency is considering is 500 mg of H2S generated per kilogram of waste. Although this number is only an interim guideline for the purpose of BDAT determinations, the Agency proposed to use this number to identify the wastes in this subcategory (given the need for an objective means of determining the subcategory’s applicability). The Agency received several comments stating that a test method should be finalized and a rationale published prior to setting this threshold as a numerical standard. EPA agrees with the commenters that for wastes in this subcategory the test method used in determining how much



22552 Federal Register / V ol.gas can oe released from a waste needs to be standardized before establishing a concentration based treatment standard with the test methods. Accordingly, the Agency’s action today should not be viewed as redefining the characteristic for sulfide-bearing wastes.Reactive sulfides may be treated and chemically converted to relatively inert sulfur, to insoluble metallic sulfide salts, or to soluble sulfates that can be removed or recovered. Some data indicate that these wastes can be treated by alkaline chlorination, specialty incineration, or other chemical deactivation techniques. The Agency believes that some of these wastes may also be contaminated with organic sulfides known as mercaptans. These malodorous chemicals are believed to complicate the treatment of these reactive sulfide wastes. It is believed that these wastes have posed particular treatment problems for the petroleum refining industry and the paper and pulp industry.The Agency solicited waste characterization and treatment data that could potentially be used to develop treatment standards for these wastes. One commenter sent data demonstrating that treatment with chlorine dioxide is a very effective technology for destroying organic sulfides and mercaptans in petroleum wastes. Another commenter submitted stabilization data indicating that this treatment process can treat D003 reactive sulfide wastes by removing the characteristic. One commenter uses mercaptan-free and organic-free sulfide wastes to precipitate metals from wastewater. Another commenter uses a thermal process that converts sulfides to sulfates instead of sulfur oxides.The Agency proposed a treatment standard of “Alkaline Chlorination, Chemical Oxidation, or Incineration Followed By Precipitation to Insoluble Sulfates” for the Reactive Sulfide subcategory. (Note: While alkaline chlorination is a form of chemical oxidation, the Agency did not want to specifically preclude the use of any particular oxidant.)Because of the variety of treatment processes currently used to treat reactive sulfide wastes, the Agency is promulgating a treatment standard of “Deactivation (DEACT) to Remove the Characteristic of Reactivity” for nonwastewaters and wastewaters in the D003 Reactive Sulfides Subcategory to allow the treatment facility the flexibility to use the “best” technology for the particular waste stream. See section 268 Appendix VI of today’s rule for a list of applicable technologies that used alone or in combination can

55, N o. 106 / Frid ay, June 1, 1990 /achieve this standard. (See also § 268.42 Table 1 for a technical description of these technologies. A  five letter code (acronym) for each technology has been established in order to simplify the tables.) The treatment standard is expressed as required methods of treatment rather than as a concentration-based standard because the Agency has not approved a standard analytical method for testing either sulfides or "reactive” sulfides in hazardous wastes or in treatment residues (however, as noted above, the Agency is working to develop a quantitative threshold for reactive sulfides). In the future the Agency may establish numerical standards for wastes in this subcategory.(3) Explosives Subcategory. D003 wastes in the Explosives Subcategory are by definition those wastes that are capable of detonation or explosive reaction under various conditions, or are forbidden, Class A , or Class B * explosives (according to 49 CFR 173.52, 173.53, and 173.88 respectively). Commenters expressed concern that many types of waste may fall into a potentially explosive classification, and requested a standardized procedure for making a reactivity determination to assist in the classification of explosive hazardous wastes. The Agency chose to rely on the current descriptive definition primarily because the available tests for measuring the various classes embraced by the reactivity definition suffer from some deficiencies.In 1984, under an interagency agreement with the Bureau of Mines (BOM), O SW  sponsored research on two test methods designed to determine whether a substance had explosive properties. However, in June 1985, the Agency issued Memorandum #7 (OSWER Dir. 9445.04(85)) that explained that the BOM test results were inconclusive, and in the interim, O SW  supported the use of a battery of tests submitted by the U.S. Army to the Agency. Information on these Army tests can be obtained from the Office of Solid Waste’s Methods Section (202- 382-4770).Wastes classified as D003 and belonging to the explosives subcategory, have typically been identified as being generated by the explosives industry and by the U.S. Department of Defense. While these wastes are not generated as frequently as the reactive cyanides, they are generated more often than all other reactive subcategories. Explosives are already subject to special requirements prior to disposal in landfills, surface impoundments, and waste piles under existing regulations. These explosive wastes are not typically placed in most

R ules and R egulationstypes of land disposal units: rather, commenters have indicated that they can be treated by technologies such as chemical oxidation or incineration. Such treatments permanently remove the explosive characteristic of this D003 waste by thermal or chemical destruction of explosive constituents.Incineration is an applicable technology for some D003 explosive wastes. Such units are not typically found at commercial incineration facilities. The Agency is aware that incineration units specially designed and fitted with explosion-proof equipment are currently used by the Department of Defense to treat explosive wastes. One commenter suggested that the Agency divide the explosive wastes into incinerable and nonincinerable wastes. EPA, however, could not make a determination of explosive wastes that could always be incinerated 100% of the time as generated.The Agency proposed a general standard of “Deactivation” for the D003 Explosives Subcategory. By establishing this standard, the Agency is allowing the regulated community to use that treatment technology (e.g., incineration, chemical deactivation) that best fits the type of explosive waste. The Agency took this approach for these wastes since the hazardous characteristic is based on imminent hazard (i.e., explosivity) rather than on other criteria such as levels of hazardous constituents, and because technologies exist that can completely remove this characteristic.Due to the large number of explosive formulations and the difference in applicable treatments (see Department of the Army Technical Manual TM9- 1300-214, Military Explosives), the Agency continues to believe that the proposed standard is applicable for wastes in the D003 Explosive Subcategory and is promulgating a treatment standard of “Deactivation (DEACT) to Remove the Characteristic of Reactivity” for nonwastewaters and wastewaters in the D003 Explosive Subcategory. See section 268 Appendix V I of today’s rule for a list of applicable technologies that used alone or in combination can achieve this standard. (See also § 268.42 Table 1 for a technical description of these technologies. A  five letter code (acronym) for each technology has been established in order to simplify the tables.) This standard should provide treaters of explosive wastes the ability to use the “best” treatment technology based on the chemical and physical parameters of the explosive waste, and any safety considerations.



Federal Register / V o l. 55, N o. 106 / Frid ay, June 1, 1990 / R ules and R egulations 22553Several commenters have indicated that mixing with water or organic liquids (i.e., kerosene) may be necessary in some cases to reduce potential for explosion and thus, ensure safe handling and/or transportation for subsequent incineration or chemical treatment of explosive wastes. EPA is not restricting the use of this practice for any waste in the D003 Explosives Subcategory.(4) Water Reactive and Other 
Reactives Subcategories. D003 wastes in the Water Reactive or Other Reactives Subcategories can be either organic or inorganic. Water Reactive D003 wastes as defined in 40 CFR 261.23(a)(2), (3), and (4) are either very reactive with water, or can generate toxic or explosive gases with water. These reactions are usually very vigorous and therefore difficult to control. Wastes considered to belong in D003 Other Reactives Subcategory exhibit the property listed in § 261.23(a)(1). Wastes in both of these subcategories are generated on a sporadic basis and generally in low volumes. These wastes are not typically placed in land disposal units nor are they placed in surface impoundments due to their violent reactivity.The Agency has information suggesting that some water reactives are treated by incineration. During this thermal oxidation process, the reactive organic constituents are destroyed and the reactive inorganic constituents form , less hazardous oxides. Other applicable treatment technologies include controlled reactions with water, chemical oxidation and chemical reduction. All the above-mentioned technologies can remove the characteristic of reactivity.The Agency proposed a general standard of “Deactivation” for the D003 Water Reactives and Other Reactives Subcategories. The Agency chose this approach for these wastes since the hazardous characteristic is based on imminent hazard (i.e., potential violent reactions with water) rather than on other criteria such as levels of hazardous constituents, and that technologies exist that can completely remove these reactive characteristics.Because of the diversity in physical and chemical forms of the waste in both subcategories, it is not possible to determine a “best” technology for all wastes. The Agency is promulgating a treatment standard of "Deactivation (DEACT) to Remove the Characteristic of Reactivity” for wastes in the D003 Water Reactives Subcategory and DGG3 Other Reactives Subcategory to allow flexibility in the selection of the “best” technology. See section 268 appendix VI of today’s rule for a list of applicable

technologies that used alone or in combination can achieve this standard. (See also § 268.42 Table 1 for a technical description of these technologies. A  five letter code (acronym) for each technology has been established in order to simplify the tables.) For wastes in the D003 Water Reactives Subcategory, the standard is established only for nonwastewaters since these wastes are very reactive with water and thus cannot exist as wastewaters.Several commenters have indicated that mixing with certain organic liquids (such as kerosene) may be necessary in some cases to reduce potential for violent reaction with water and thus, ensure safe handling and/or transportation for subsequent incineration or chemical treatment. EPA is not restricting the use of this practice for any waste in these D003 Subcategories.
BDAT T reatment Standards for D003 

Reactive Cyanides— 261 .23(a)(5)
[Nonwastewaters]

Regulated constitutent

Maximum 
forany 

single grab 
sampfe, 

total
composition

(mg/kg)

Cyanides (total)............................................ 590
Cyanides (amenable).......................... 30

BDAT T r e a t m e n t  S t a n d a r d s  f o r  D003 
R e a c t iv e  C y a n id e s — 261.23(a)(5)

[Wastewaters]

Regulated constituent

Maximum 
forany 

single grab 
sample, 

total
J  composi

tion (mg/t)

Cyanides (total)............................................. Reserved
0.86Cyanides (amenable)....................................

BDAT T r e a t m e n t  S t a n d a r d s  f o r  D003 
R e a c t iv e  S u l f id e s — 261.23(a)(5)

Deactivation (D E A C T) to Remove the Characteristic 
of Reactivity*

BDAT T r e a t m e n t  S t a n d a r d s  f o r  D003 
Explosives—261.23(a)(6), (7), a n d  (8)

Deactivation (D E A C T) to Remove the Characteristic 
of Reactivity*

BDAT T reatment Standards for D003 
Water Reactives—261.23(a)(2), (3), 
and (4)

Deactivation (D E A C T) to Remove the Characteristic 
of Reactivity*

BDAT T reatment Standards for D003 
Other Reactives— 261.23(a)(1)

Deactivation (D E A C T) to Remove the Characteristic 
of Reactivity*

'S e e  40 C F R  part 268 appendix VI for a list of 
applicable technologies that used alone or in combi
nation can achieve this standard. See also § 268.42 
Table 1 for a descnption of the technologies as 
referred to by a five letter code.

e. Effect of Treatment Standards on Disposal Provisions in 40 CFR parts 264 and 265 for Ignitable and Reactive WastesManagement practices have been established for ignitable and reactive wastes in surface impoundments, waste piles, land treatment units, and landfills (see 40 CFR 264.229, 264.256, 264.281, and 264.312, as well as 265.229, 265.256, 265.281, and 265.312). The treatment standards finalized today for ignitable (D001) and reactive (D003) wastes will supercede the above-mentioned provisions and exclusions for permissable land disposal of these waste outlined in parts 264 and 285; therefore, the Agency is amending these sections to reflect the new regulations in part 268. Facilities handling ignitable and reactive wastes will have to comply with the promulgated treatment standards for these wastes in order to land dispose them.f. EP Toxic Halogenated Pesticide Wastes
D012— EP Toxic for Endrin.
D013— EP Toxic for Lindane.
D014— EP Toxic for Methoxychlor.
D015— EP Toxic for Toxaphene.
D016— EP Toxic for 2,4-D  
D017— EP Toxic for 2,4,5-TP (Silvex)In the November 22,1989 proposed rule, the Agency proposed two basic options for the treatment standards for EP Toxic halogenated pesticide wastes (D012, D013, D014, D015, D016 and D017) and solicited comments on these. In one option, the Agency proposed concentration-based standards that were based on the total composition of
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these pesticides in treatment residuals. A s a second option, the Agency proposed concentration-based treatment standards that correspond to their respective characteristic concentrations. A s an alternative, the Agency stated that technology-based treatment standards could be established that would achieve treatment to below these characteristialevels.(1) Nonwastewaters. EPA proposed concentration-based standards for the non waste water forms of D012, D013, D014, D015, D016 and D017 that were based on the analysis of total composition based on data that clearly indicated that the pesticide constituents of concern (or pesticides with similar physical and chemical characteristics) could be incinerated to detection limits as measured in ash samples. A s noted in the proposed rule, the Agency believes that these total constituent concentration-based treatment standards based on incineration, are preferable to those in the second option (i.e., standards that correspond to their respective characteristic concentrations). The Agency contends that the total constituent concentration standards assure the public that these chemicals are being destroyed to the best levels that are achievable. This comports with the statutory policy of reducing the uncertainties inherent in hazardous waste land disposal as well as specific Congressional directives to destroy hazardous organic constituents, see, e.g., 130 Cong. Rec. S 9179 (July 25, 1984) (statement of Sen. Chaffee), and results in minimization of threats to human health and the environment.The Agency has determined that it is prudent to require that these EP Toxic halogenated pesticide wastes be treated with the best demonstrated technology in view of their toxicity: they are probable carcinogens. Since data clearly indicate that incineration represents BDAT, the Agency gave serious consideration to establishing a technology-based treatment standard of “Incineration as a Method of Treatment” for the nonwastewater forms of these wastes. However, the Agency believes that other technologies besides incineration may be able to achieve an equivalent performance. A s such, the Agency is promulgating concentration- based treatment standards for all EP Toxic halogenated pesticide nonwastewaters based on total composition rather than establishing “Incineration as a Method of Treatment” .Commenters offered very little opposition to the proposed nonwastewater standards based on

analysis of total constituent concentrations, other than questioning the achievability of the standard due to differences in detection limits. Commenters submitted a limited amount of additional detection limit data for these pesticides in incinerator ash. The Agency has evaluated these additional detection limit data, along with the data used to propose the standards, in promulgating the standards for D012- D017 nonwastewaters in today's rule.The Agency believes that these data indicate that the promulgated standards are achievable, and detectable.These nonwastewater standards are based on the analysis of total constituent concentrations. Some of the standards on their face appear higher than the characteristic levels. This is not the case, however, since the characteristic levels are based on levels in a leachate rather than total constituent analysis. Given the 20 to 1 dilution factor inherent to the TCLP (and the EP) protocol, it is apparent that none of the final treatment standards in fact exceed characteristic levels because none of them are 20 times higher than the characteristic level.(2) W astewaters. The Agency proposed one set of concentration-based standards for D012-D017 wastewaters based on detection limits of the pesticides as measured in scrubber waters. Just prior to proposal, the Agency completed its analysis of treatment performance data for wastewaters from various data sources. (See, generally, the discussion of the development of treatment standards for U and P wastewaters using these data in section III.A.5.(a)(l) to today’s preamble.) As a result, the Agency proposed alternative concentration- based treatment standards for various wastewaters based on these wastewater treatment data. While the Agency did not specifically propose these as alternatives standards for wastewater forms of D012-D017, the Agency believes that these standards could have been promulgated, if it were not for circumstances discussed below.Based on the aforementioned wastewater treatment data, the Agency has identified specific treatment technologies that are considered to be demonstrated on D012-D017 pesticide constituents (or pesticides with similar physical and chemical characteristics) and can achieve destruction of the pesticide constituents to below their respective characteristic levels. By adopting treatment methods for these wastewaters rather than concentration- based standards, the dilution prohibition attaches at the point of generation when

these wastes are managed in Clean Water Act systems, and destruction of these constituents is assured. (See section UI.D. of today’s preamble.) As a result, concentrations below the characteristic levels will be achieved through the use of these treatment technologies rather than through the potential use of simple dilution. The Agency is therefore promulgating technology-based treatment standards for the D012-D017 wastewaters.The Agency has identified incineration, wet air oxidation, chemical oxidation, carbon adsorption, and/or biodegradation as BDAT treatment technologies as BDAT for D012-D017 wastes, as discussed in EPA’s Final Best Demonstrated Available Technology (BDAT) Background Document for U and P Wastes and Multi-Source Leachates (F039), Volume A:Wastewater Forms of Organic U and P Wastes and Multi-Source Leachates (F039) For which There Are Concentration-Based Treatment Standards. The technology-based standards are as follows: (1)Incineration and biodegradation have been specified as BDAT for D012 and D015 wastewaters; (2) incineration and carbon adsorption for D013 wastewaters; (3) incineration and wet air oxidation for D014 wastewaters; (4) incineration, chemical oxidation, and biological treatment for D016 wastewaters; and (5) incineration or chemical oxidation for D017 wastewaters.
BDAT T r e a t m e n t  S t a n d a r d s  f o r  

D012, D013, D014, D015, D016, AND 
D017

[Nonwastewaters]

Waste code Regulated
constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

n o i? Endrin.......................... 0.13
rvvta Lindane...................... 0.066
D014..................... Methoxychlor............ 0.18
i m i * ..................... Toxaphene................ 1.3
D 016..................... 2, 4 -D .......................... 10
n n i 7 ......................... 2, 4, 5 -TP ................... 7.9

BDAT T r e a t m e n t  S t a n d a r d s  f o r  D012 
a n d  D015

(Wastewaters)

Incineration (INCIN) or Biodegradation (B IO DG) as a 
method of treatment
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BDAT T reatment Standards for D013
(Wastewaters)

Incineration (INCIN) or Carbon Adsorption (C AR BN ) 
as a method of treatment

BDAT T reatment Standards for D014
(Wastewaters)

Incineration (INCIN) or wet air oxidation (W E TO X ) as 
methods of treatment

BDAT T reatment Standards for D016 
(Wastewaters)

Incineration (INCIN) or chemical oxidation (CHO X D) 
or biodegradation (B IO D G ) as a method of treatment

BDAT T reatment Standards f o r  D017
(Wastewaters)

Incineration (INCIN) or chemical oxidation (CHO X D) 
as a method of treatment

3. Treatment Standards fo r M etal 
Wastesa. IntroductionMetal wastes are hazardous wastes containing metals or metallic compounds such as inorganic metallic salts or organometallics. Certain F, K, U, and P wastes were listed specifically for the presence of metallic compounds. Additionally, a waste can be identified as a characteristic waste based on the concentration of one of eight different metals as specified in 40 CFR 261.24: arsenic, barium cadmium, chromium, lead, mercury, selenium, or silver (i.e., D004 through D011 respectively) at a concentration equal to or greater than the levels presented in 40 CFR 261.24 Table I—Maximum Concentration of Contaminants for Characteristic of EP Toxicity.Treatment standards for most U and P metallic compounds are based on a quantitative analysis for the metal constituent only, and not for the specific U or P metallic salt (i.e., compound). The Agency received comments supporting this proposed approach and it agrees that regulation of only the metal constituents for these wastes will address the primary toxic hazard associated with these metallic compounds. (Except those few U and P wastes where the anionic species also poses a toxic hazard, such as for metal- cyanide salts.)

(1) Developm ent o f Treatment 
Standards fo r M etals. In today’s rule, the Agency is promulgating treatment standards for several of the U and P wastes expressed as concentrations of specific metals. In general, performance data that are available from the treatment of various F and K wastes containing these metals have been transferred to these U and P wastes. Commenters also provided information and data to support the characterization and treatment of certain metal wastes. These data have been used in some cases to establish metal U  and P treatment standards. (These comments and data are discussed in the preamble section pertaining to the specific metal waste, and are discussed in detail in the Response to BDAT-Related Comments Background Document.)The Agency proposed a similar approach for characteristic metal wastes—i.e., transferring treatment data from F and K listed wastes to these D- coded wastes. Significant comments were received, however, describing potential problems associated with this approach that EPA finds persuasive. Commenters pointed to the fact that characteristic wastes may be generated in many different matrices and thus take any number of forms. A  transfer of data from treatment of any one particular matrix would thus be unlikely to be routinely achievable unless the treatment data being transferred represented a waste more difficult to treat than any characteristic waste. The Agency has further determined that the data generally do not support the proposed transfer of concentration- based treatment standards from the specified listed wastes to these relatively non-specific characteristic wastes. The Agency found that the data and information submitted by the commenters further supported that certain matrices from particular industries (or particular waste types) appear to be so unlike the matrix of the listed waste (from which the Agency originally proposed to transfer treatment standards) that the treatment standard could not be achieved. All waste- specific comments are further addressed below in the sections pertaining to each metal, or in the Response to BDAT- Related Comments Background Document.While there are certain treatability groups that are exceptions, the general approach for regulating metal wastes is as follows. The Agency is establishing treatment standards for arsenic, barium, cadmium, chromium, lead, and silver at a level corresponding to their respective characteristic levels. For most metals

the data received by the Agency indicate that concentrations below these characteristic levels can be achieved through the use of either stabilization processes or vitrification; however, the exact concentration achievable by stabilization processes is apparently dependent upon the industry and processes from which the waste was generated. This is most likely due to the wide variability of other constituents (both organic and inorganic) present in the waste which interfere with the performance of stabilization.The treatment standard for D010 selenium wastes is established at a level slightly greater than the characteristic level, because the Agency had only a limited amount of data on these wastes In fact, the majority of information suggests that while there are relatively few generators of D010 wastes, most of them are recovering the selenium from them. Treatment standards for D009 mercury wastes with high concentrations of mercury are set as required methods of treatment. See also the discussion in section III.D. of this preamble.(2) Treatment o f Organic Debris and 
Inorganic Solids Debris. Comments were received indicating that many of the D004 through D011 characteristic metal wastes may be generated in organic matrices. Rather than set up specific organic treatability groups under each characteristic metal waste code, the Agency is stating as a matter of treatment policy that prohibited metal wastes that are generated as an organo- metallic or in an organic matrix can be incinerated (in accordance with the technical operating requirements of 40 CFR 264 or 265 Subpart O) to destroy the organo-metallic bond or the organic matrix containing the metal, prior to subsequent treatment of the ash (if necessary), in order to comply with a concentration-based standard or prior to application of the technology-based metal treatment standard. This includes characteristic metal wastes that are identified specifically as “debris” . D004 through D011 wastes identified as debris that are comprised primarily of organic materials are referred to as "organic debris” (e.g., rags, paper, cardboard, clothes, gloves, paints, paint chips, wood, grubbing materials, blankets, hoses, bags, resins, plastic liners and PVC piping). (This does not preclude the washing or extraction of metals from “organic debris” that is only a characteristic wastes due to surface contamination (i.e., provided the residual “organic debris” is no longer a characteristic waste for metals). In fact, much of the D004-D011 “organic debris”



22556 Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulationsmay be treatable by washing or extraction rather than incineration. However, incineration may be a preferred pretreatment when the ’‘organic debris’* are expected to contain organo-metallic8 or are otherwise impregnated with inorganic metal dyes or pigments (e.g., paints, paint chips, and/or resins)).The Agency also received comments requesting that the Agency clarify the appropriate treatment for characteristic metal wastes that are identified as slags, glass, concrete, bricks, and other inorganic solid debris. They stated that these materials would probably have to be crushed or otherwise reduced in size prior to stabilization in order to comply with the D004 through D011 treatment standards. The Agency agrees that these as well as other similar wastes form a different treatability group, and is identifying this group of D004 through D011 wastes as the “inorganic solids debris” treatability group. Wastes in this treatability group are defined in § 268.2(a)(7) of today’s rule as follows: "nonfriable inorganic solids that are incapable of passing through a 9.5 mm standard sieve that require cutting, or crushing and grinding in mechanical sizing equipment prior to stabilization, limited to the following inorganic or metal materials: (1) Metal slags (either dross or scoria): (2) glassified slag; (3) glass; (4) concrete (excluding cementitious or pozzolanic stabilized hazardous wastes); (5) masonry and refractory bricks; (6) metal Gans, containers, drums, or tanks; (7) metal nuts, bolts, pipes, pumps, valves, appliances, or industrial equipment; and(8) scrap metal as defined in 40 CFR 261.1(c)(6). (Note: The 9.5 mm requirement on sieve is based on a similar requirement for pretreatment of samples that are to be analyzed using the TCLP. This size also approximates the size of small pebbles that are often incorporated into some forms of concrete.)While the Agency is establishing a separate treatability group for these “inorganic solids debris” , it is promulgating the same concentration- based treatment standards for these wastes as for other characteristic metal wastes. Thus, there are no separate treatment standards for inorganic solid debris D004 through D011 wastes appearing in today’s rule. The Agency has determined, however, that there is a national capacity shortage for treatment of this treatability group. Therefore, the standards for D004 through DOll wastes do not apply to “inorganic solids debris” until May 8,1992.

Several commenters suggested that treatment standards should not apply at all to these wastes; that no treatment technology is technically applicable to these wastes; and that these wastes should be allowed to land disposed as is. Other commenters pointed out that crushing processes create dust emissions or discharges to surface waters that may result in a significant increase in releases of toxic constituents to the environment. They pointed out that stabilization should not be necessary because of the relatively impermeable nature of these inorganic solids and that stabilization results in a significant increase in volume of waste to be land disposed.While the Agency finds these comments persuasive, it is somewhat limited by RCRA section 3004(m) into developing treatment standards for these wastes, since absent a treatment standard, the statutory land disposal prohibition applies. However, from a purely common-sense standpoint, it may make little sense to pulverize these relatively cement-like materials only to re-cement them again before land disposal. The Agency believes today’s actions provide the opportunity to revisit these standards during the two- year national capacity variance and to address these commenters concerns in greater detail. In addition, the Agency points out that many of these same issues will be addressed in a forthcoming proposed rule for soil and debris.(3) Reexamination o f Proposed o f Co
disposal Prohibitions. EPA requested comments at proposal on whether it should establish requirements under 40 CFR parts 264 and 265 for certain chemical species of arsenic, selenium, and mercury. The proposed requirements called for segregating certain wastes containing these metals in monofills or in separate cells within landfills, and for prohibiting the addition of alkaline materials to these wastes. These proposed requirements were the result of available data showing that the solubility of certain metal species is likely to increase under alkaline leaching conditions as compared to their relative insolubility under acid conditions (see 54 FR 48430,48441). Several comments were received addressing this issue, most of which stated that specific co-disposal requirements are not needed at this time because operators of landfills must monitor leachate collection systems for the migration of metals. Other commenters pointed out that some operators of landfills already segregate these particular metal-bearing wastes as

part of their waste analysis plan, and such requirements should be made on a site- and waste-specific basis. In addition, vendors of specialized stabilization materials submitted data that show some promise in treating low concentration of these alkaline-soluble metal species.EPA finds these comments persuasive and is therefore not promulgating its proposed co-disposal prohibitions for wastes containing arsenic, selenium and mercury. Additional information is necessary to develop a comprehensive national prohibition standard for these wastes. EPA also concurs with commenters that permit writers can effectively address these co-disposal prohibition requirements on a case-bycase basis under the omnibus authority in RCRA section 3005(c)(3).b. Arsenic
D004—EP toxic for arsenic 
K031— By-product salts generated in the 

production o f M S M A  and cacodylic acid. 
KQ84—W astewater treatment sludges 

generated during the production of 
veterinary pharmaceuticals from arsenic 
or organo-arsenic compounds.K101—Distillation tar residues from the distillation of aniline-based compounds in the production of veterinary pharmaceuticals from arsenic or organo- arsenic compounds.

K102— Residue from the use o f activated 
carbon for decolorization in the 
production o f veterinary pharmaceuticals 
from arsenic or organo-arsenic 
compounds.

P010—Arsenic acid  
P011— Arsenic (V) oxide 
P012— Arsenic (III} oxide 
P036—Dichlorophenylarsine 
P038—Diethylarsine 
U136— Cacodylic acidThese wastes are grouped together because they all contain arsenic as the primary hazardous constituent. Like other metals arsenic exhibits a positive valence state; however, it shows little tendency to exist as solitary cationic species in aqueous matrices. Arsenic typically exists in aqueous conditions as oxo-anions (e.g., arsenic appears primarily as anionic arsenite (AsOa) or arsenate (AsO*-8)). This behavior is important, because selection and performance evaluation of treatment technologies for other metals are based primarily on the cationic behavior of the metals in aqueous conditions (i.e., wastewaters and leachates). Thus, treatment technologies for wastewaters and nonwastewaters containing arsenic are often different from technologies for wastes containing only other metal constituents.(1) Nonwastewaters. To identify tne technologies that are applicable for



Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22557treating metals in nonwastewaters, the Agency evaluates treatment technologies that either reduce the leaching of the metals or recover the metals for reuse. The Agency identified stabilization technologies (e.g., cement, asphalt, vitrification), and recovery as potentially applicable technologies for treatment of arsenic present in nonwastewater matrices.(a) Inconclusive Stabilization Performance Data. EPA has relatively inconclusive performance data for stabilization of arsenic in three different wastes using nine different binders. Analysis of these data indicates that the effectiveness of any particular stabilization binder appears to be highly dependent upon the waste types. This result is what might be expected giving the chemical nature of arsenic (see preceding discussion of arsenic chemistry) and the relative sensitivity of the effectiveness of stabilization processes with respect to the presence of organics and otgano-metallics.Data on a K031 waste with an untreated leachability of 533 mg/1 (based on analysis of an EP extract) indicate that the leachability of arsenic decreases somewhat for all binders. The best results were obtained from asphalt stabilization, which provided reductions to 25.3 mg/1 (EP). Data on a D004 waste identified as an arsenic sulfide waste show an increase in leachability when cement, silicate polymer, clay, and polyethylene binders are used.However, data on this waste using an asphalt binder indicated a reduction in leachability of arsenic from 41 mg/1 to1.7 mg/1 (EP). Data and information on a smelter dust that leaches aresenic indicate that cement binders can increase the leachability of the arsenic, while silicate polymers and asphalt binders decrease the leachability. However, these data do not contain operating information (e.g., binder to waste ratios) or QA/Q C information.The Agency has also tested cement, lime/fly ash, and kiln dust stabilization on K031 nonwastewaters that when untreated contain more than 130,000 ppm total arsenic and leach 5,930 mg/1 (based on analysis of a TCLP extract). Some of the TCLP data on the K031 wastes that were “stabilized” with cement, appear to indicate an increase in arsenic leachability of 10 percent. The best results were achieved when the lime/fly ash binder was used, however, these data show minor reductions of arsenic from 5,930 mg/1 to 4,687 mg/1 in the TCLP extract.Chemfix submitted performance data for a proprietary "alkaline stabilization system”. These limited data show an acid production byproduct liquid waste

(believed to be a D004) with 73,000 ppm total arsenic leaching 2.7 mg/1 arsenic in the treatment residue TCLP leachate. No binder-to-waste ratios, binder additives or untreated TCLP concentrations were presented, making it difficult to assess the viability of this treatment process for all D004 nonwastewaters, in particular those arsenic wastes known to contain organics.Data were submitted by the Hazardous Waste Treatment Council (HWTC) showing stabilization using proprietary reagents of a boiler stack residue designated D004, generated from the demolition of stacks and site closure of an electric utility. The reagents are added to induce cementitious, siliceous, and pozzolanic stabilization reactions. The solid waste was first slurried with tap water to facilitate reaction with the reagents. The data show reductions of arsenic in the TCLP leachate from 409 mg/1 to 2.27 mg/1. The volume ratio of waste to binder was 1 to 1; consequently, the volume for disposal increased by 100 percent. The Agency is uncertain that this technology would be applicable for wastes containing organics or organic arsenicals.Another commenter, Solidiwaste, submitted stabilization data for D004 arsenic sulfide wastes using a proprietary silicate-rich matrix under neutral or slightly alkaline conditions. Under these conditions, the arsenic sulfide may have been converted to an insoluble complex silicoarsenate compound. The data show an untreated waste containing 35,000 ppm total arsenic, which after treatment contains0.08 mg/1 arsenic in the TCLP leachate. The commenter did not submit TCLP data for the untreated waste, information concerning waste to binder ratios, or analytical Q A/Q C data. The Agency is also uncertain that this technology would be applicable for wastes containing organics or organic arsenicals.(b) Performance Data Indicating Broader Applicability. The Agency received data from American NuKEM demonstrating that incineration and/or chemical oxidation followed by coprecipitation and subsequent stabilization is effective treatment for a variety of arsenic wastes. The Agency believes that the arsenic compounds treated by this procedure are first oxidized to the arsenate form by either thermal and/or chemical treatment. The arsenate, which ends up in the scrubber water (in the case of incineration) or in the wastewater (in the case of the chemical oxidation), is then coprecipitated with iron salts. (Note:The coprecipitation process is very pH dependent and even under optimum

conditions the amount of ferric hydroxide generated is two to eight times the concentration of ferric arsenate precipitated.) The iron precipitate containing the arsenate is then stabilized with dolomitic lime.Performance data submitted by American NuKem for their chemical oxidation wastewater treatment train described above indicate that a D004 arsenic sulfide waste containing 750,000 ppm total arsenic can be treated to 0.75 mg/1 (TCLP). However, these data do not indicate whether the arsenic sulfide waste was significantly diluted prior to treatment. In addition, it is important to note that the stabilization step with dolomitic lime required careful control to avoid making the stabilized mass significantly alkaline, implying that the arsenic may have been quite leachable under alkaline conditions and thus, may not be truly “stabilized” .Performance data were also submitted by American NuKEM using incineration followed by treatment of scrubber water indicate that organo-arsenic wastes designated as a combined P011/D004 waste with concentrations up to 1,200 total arsenic can be effectively treated. The treatment facility states that essentially all of the arsenic compounds - in the feed volatilize during incineration and are completely oxidized to arsenic oxides and ultimately to arsenate ions, which are removed by flue gas scrubbing using alkaline solution scrubbers with large liquid-to-gas ratios. As mentioned above, the scrubber water treatment (discussed in a subsequent discussion on treatment of arsenic wastewaters) consists of coprecipitation with iron salts and stabilization of the precipitate. No data on the characterization or treatment of the incinerator ash residual were submitted. Also, the commenter failed to provide untreated TCLP results or waste-to- binder ratios.(c) Vitrification Performance Data. As an alternative to conventional stabilization processes such as cementitious stabilization for arsenic wastes, the Agency identified vitrification as technology that is applicable to non waste waters containing arsenic (54 FR 48431-33). Vitrification is a technology that uses heat generated by electrodes or direct flame to melt a mixture of glass formers and waste materials into a molten slag, which then cools and incorporates the metals and other materials into this glass/slag matrix. This technology can be applied to wastes containing organic as well as inorganic forms of arsenic since it operates at high temperatures
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(1200 °C to 1500 °C) that will destroy the organics present in the wastes.The Agency solicited and received comments on this stabilization technique for arsenic wastes. Several commenters said that vitrification is neither "demonstrated” nor “available” to treat arsenic-containing wastes. The Agency also received comments supporting the argument that vitrification can treat arsenic wastes effectively and that the units are available for sale. One commenter even conducted a study that determined that vitrification would provide a significantly better method of disposal than other stabilization processes for D004 arsenic sulfide wastes generated from phosphoric acid purification containing 2 to 3% total arsenic. This determination was made because the waste volume for disposal is reduced by more than 75%, even though fixation and fluxing agents were added, and the resultant product leaches arsenic levels less than 0.5 mg/1 (TCLP). However, the commenter did not submit TCLP results on the untreated waste or analytical Q A/Q C data.Other data available to the Agency indicate that vitrification can incorporate arsenic in concentrations up to 23.5% into a glass/slag matrix with a maximum leachability of arsenic at 1.8 mg/1 (EP). In all, these data consist of 14 separate data points, with arsenic concentration in the untreated wastes ranging from 0.3% to 23.5%. Data on the treated (i.e., glassified) wastes ranged from 0.007 mg/1 to 1.8 mg/1 (EP). All of these data clearly indicate that vitrification can consistently achieve stabilization of arsenic to leachate levels below the characteristic level, 5.0 mg/1 (based on EP). However, these data did not have any analytical QA/ Q C or any information about volume increases/reductions on the treatment residues.Several commenters expressed concern about air emissions associated with the vitrification units. The Agency believes that these concerns are addressed because these devices will typically have to be permitted under 40 CFR part 264 subpart X  and will therefore have to meet designated air permit requirements. In addition, one commenter said that to avoid arsenic loss due to vaporization, a special furnace configuration with a recycling vapor scrubbing system is being investigated for use with the facility’s vitrification unit. Thus, the Agency anticipates that this technology currently under development will result in an additional safety precaution (with

regards to potential air emissions) for this technology in the near future.(d) Determination of BDAT for Nonwastewaters. For the proposed rule, the Agency determined that vitrification was the “best” technology for treatment of nonwastewaters containing arsenic. EPA made this determination based on the performance data available at the time of proposal. Most data that was then available appeared to indicate that conventional stabilization (e.g., cement) was not an effective technology for arsenic wastes since the stabilized wastes showed little reduction in arsenic leaching or leached more arsenic than the unstabilized wastes. In the proposed rule, the Agency requested that facilities submit data demonstrating treatment of arsenic nonwastewaters.Several commenters submitted new data that appear to indicate that wastes containing high concentrations of specific inorganic forms of arsenic can be treated by stabilization using cement, silicates, and/or proprietary binder mixtures. Generally, these stabilization data are relatively inconclusive, due to the lack of necessary treatment performance data and to the relatively limited applicability of these stabilization processes to wastes containing organics or organo arsenicals. In addition, while the data do indicate low levels of leachable arsenic are obtained, in some cases the reductions may be attributed to dilution with the binders caused by undesirable high binder-to-waste ratios (resulting in considerable increases in the amount of waste to be land disposed). While the Agency believes that these stabilization technologies have considerable drawbacks, the data do appear to indicate that they may provide adequate treatment for some specific forms of D004 inorganic arsenic wastes.However, the Agency has not based BDAT treatment standards for all D004 wastes on these stabilization technologies. The Agency is not precluding their use, but cautions that their use should be determined on a case-by-case basis. At this time, the Agency cannot determine a separate treatability subcategory for DG04 wastes for which these technologies could be used to establish treatment standards.The technology that appears to have a broader applicability to wastes containing organics or organo arsenicals is the American NuKem process (i.e., the process where the arsenic is first thermally or chemically oxidized, coprecipitated with iron or aluminum salts, and then stabilized in an insoluble form such as ferric arsenate). Unfortunately, this treatment may also

increase the amount of waste for land disposal because of the large amounts of ferric hydroxide that may be precipitated with the ferric arsenate. However, because of the broader applicability of this technology, the Agency considered this process to be an alternative technology to vitrification for KQ31, K084, K101, K102, P036, P038, U136 and D004 wastes containing organics and organo arsenicals.The Agency still believes that vitrification represents the “best” technology because the data support treatment of arsenic present at percentage concentrations along with volume reductions for land disposal. The Agency also believes that incineration or complex chemical treatment followed by stabilization may work for some forms of arsenic in some wastes, but the increases in volume for disposal make this technology less desirable than vitrification.(e) Treatment Standards for Nonwastewaters. The Agency used the vitrification data from the study that used EP toxicity testing to evaluate treatment performance. These EP leachate data were used to calculate the treatment standard because one of the fourteen data points represents a waste containing 23.5 percent arsenic whereas the vitrification data that were based on TCLP analyses represent a waste containing only 3 percent arsenic. EPA hence believes that the EP vitrification data demonstrate treatment of a waste matrix that is more difficult to treat.EPA calculated the treatment standard for arsenic nonwastewaters based on the highest leachate data point of 1.8 mg/1 for the matrix containing 23.5 percent arsenic. Analytical recovery data were transferred from the Agency’s analysis of K102 incinerator ash (which had the appearance of a slag) were used to adjust the value for analytical accuracy. The adjusted value was multiplied by a variability factor of 2.8, and a concentration-based treatment standard for arsenic of 5.6 mg/1 in the leachate (measured by the EP toxicity test) was calculated.The Agency is transferring the concentration-based treatment standard of 5.6 mg/1 in the EP toxicity leachate arsenic to K031, K084, P010, P011, P012, P036, PQ38, and U136 nonwastewaters, primarily due to similarities in total arsenic concentrations anticipated in these wastes when compared to the 23.5% total arsenic that was vitrified (i.e., the basis of the 5.6 mg/1 standard). For example, waste characterization data indicate total arsenic concentrations of 0.1 to 18% for K031 and 10 to 25% for K084, with theoretical



Federal Register / Voi. 55, No. 106 / Friday, fune 1, 1990 / Rules and Regulations 22559arsenic content in the U and P wastes ranging from approximately 25% total arsenic in P036 to a maximum of 75% in P011. While some of these U  and P wastes may contain percentage levels of arsenic greater than the amount in the untreated waste used to develop the treatment standard (i.e., 23.5 percent), the Agency believes that the arsenic content in these wastes are similar enough to transfer this standard. In addition, for such wastes, the Agency believes that more glass-forming reagents can be added to the molten slag/waste mixture during the vitrification process in order to achieve the promulgated treatment standard. Based on EPA’s analysis of additional vitrification data, the Agency believes that the performance of the vitrification technology and analytic variability of treatment residues will not change significantly for different arsenic- containing wastes; thus, this transfer is legitimate.For D004 nonwastewaters, EPA is promulgating the characteristic level of5.0 mg/1 arsenic as the treatment standard. The Agency has taken this approach because available data indicate that treatment below the characteristic level is achievable (albeit the extent is not readily ascertainable for the entire group of D004 wastes) and because of the concern for the potential regulatory disruptions and confusion that could be created by establishing a standard slightly higher than the characteristic level. In addition, given the statutory hard hammer, EPA would not establish a treatment standard at a higher level unless there clearly was a problem treating to the hard hammer level. Although the data are equivocal, the Agency does not believe that treatment to the characteristic level is unachievable. Furthermore, the Agency believes that persons will normally try to ensure that their waste no longer exhibits a characteristic in order to have less expensive subtitle D disposal, and also because these technologies cannot easily be “turned o ff ’ at precisely the characteristic level, so that the characteristic level will more readily be achieved.Since the vitrification performance data that EPA used to develop the nonwastewater treatment standards for arsenic were EP toxicity leachate data,' the Agency has based the nonwastewater standards on the arsenic concentration in the EP leachate. However, since the Agency has some information that appears to indicate that the TCLP test is more aggressive than the EP test for determining arsenic Jeachability, the Agency is establishing

that if a waste does not achieve the arsenic nonwastewater standard based on analysis of a TCLP extract but achieves the standard based on analysis of an EP extract the waste is considered to be in compliance with the arsenic nonwastewater standard. Thus, a facility can use the TCLP test to demonstrate compliance for D004, and also K031, K084, K101, K102, P010, P011, POI2, P036, P038, and U130 nonwastewaters.(f) Comments Concerning Recovery. The Agency believes that for some wastes, recovery of arsenic may be feasible with high-temperature metal recovery technologies used by mining operations. Information available to the Agency indicates that arsenic trioxide recovered as a by-product of copper and gold mining operations has been used by the wood preserving industry as a raw material in the formulation of wood preservatives. Currently smelters located in the United States are not accepting hazardous wastes to recover arsenic trioxide; however, the idea is being investigated by a smelter located in Canada who is planning to market copper arsenate as a wood preservative in the Northwest. The plan, still under consideration, is to have the smelter accept back arsenic-bearing residues from the copper arsenate customers. The Agency requested comments and data on the applicability of recovery technologies for wastes containing arsenic. One commenter claimed that while recovery options may be technically viable, the current market does not make recovery of arsenic economical.(2) Wastewaters. The Agency identified chemical precipitation technologies as applicable treatment technologies for arsenic-containing wastewaters. When evaluating precipitation technologies to determine BDAT for arsenic wastewaters, the Agency considered not only the efficiency of removal of these metals from the wastewater, but also the physical and chemical state of the arsenic that ends up in the wastewater treatment residues.(a) Identification of BDAT.Wastewater treatment for most metals is typically based on precipitation with anionic species such as hydroxide or sulfide. Soluble arsenic species have been removed from wastewaters by using lime (calcium hydroxide) as a precipitant, resulting in arsenic precipitation as a calcium salt (calcium arsenate) rather than as a hydroxide as is typical for most other metals. Sulfide precipitation using sodium sulfide or hydrogen sulfide as reagents has also

been reported as being partially effective for wastewaters containing arsenic in the form of arsenates, but relatively ineffective for arsenites.While arsenic sulfide is relatively insoluble in water under acid conditions, information indicates that the teachability [i.e., solubility) of the arsenic sulfide increases under alkaline conditions. Additionally, coprecipitation with iron salts generates a relatively insoluble ferric arsenate precipitate, but the nature of the reaction also generates ferric hydroxide, which causes an increase in sludge volume for disposal.The Agency solicited comment on whether it should specify the precipitating reagent for all wastewaters containing arsenic as part of the treatment standard. Commenters said that the Agency should not specify which reagents should be used to precipitate arsenic from wastewaters because the chemical matrix of each wastewater is unique and therefore each wastewater should be evaluated individually to determine the appropriate reagent for removing arsenic. Based on the diversity of waste characterization data for the arsenic wastes, the Agency agrees with the commenters and is not specifying precipitating reagents.(b) Standards for Arsenic-Containing Wastewaters. In the proposed rule, the Agency based a treatment standard of0.79 mg/1 arsenic for all D004 wastewaters on performance data demonstrating the precipitation of arsenic from wastewaters identified as D004 from the veterinary pharmaceutical industry. The treatment system consisted of precipitation using lime followed by manganese sulfate and ferric sulfate in a three-stage alkaline process. The untreated wastewater data were for a waste consisting of a mixture of organo-arsenicals and inorganic arsenic compounds in concentrations up to 1,600 ppm. At the time of the proposed rule, the Agency believed that these data represented a D004 wastewater matrix that would be the most difficult to treat.Some commenters have indicated that they cannot treat to the proposed levels because some D004 wastewaters require more extensive treatment trains in order to treat other metals, and also contain organics, which interfere with the treatment of the arsenic. One commenter described a treatment process that required a reduction step for hexavalent chromium and an oxidation step with peroxides or permanganates to treat the organo- arsenicals. Reduction of the chromium is required to precipitate chromium
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hydroxide at high pH. The addition of oxidizing agents to destroy the organo- arsenical compounds will reoxidize the trivalent chromium to hexavalent chromium, and consequently the chromium will be leachable from the waste. This commenter requested that the Agency reconsider treatment to the characteristic level because experience indicates that a level of 5.0 mg/1 can be achieved but not a level of 0.79 mg/1. However, the commenter submitted no data to substantiate this claim. Other commenter8 also indicated difficulty meeting the proposed level of 0.79 mg/1 arsenic when treating scrubber waters containing arsenic and wastewaters containing hexafluoroarsenate compounds.Based on the information in the comments, the Agency believes that it may not be possible for all generators of D004 wastewaters to meet a level of 0.79 mg/1 arsenic. In addition, and more important, EPA has determined not to impose treatment standards below characteristic levels for characteristic wastewaters (i.e., is choosing to apply the prohibition at the point of disposal) in order to properly integrate Clean Water Act (CWA) programs with the RCRA land ban, and due to general protectiveness of class I nonhazardous UIC well disposal for dilute metals. Hence, EPA is promulgating a treatment standard of 5.0 mg/1 arsenic for D004 wastewaters. It should be mentioned that EPA 8till believes precipitation to be BDAT for arsenic wastewaters because even a difficult to treat waste (i.e., the hexafluoroarsenate waste) shows a reduction in total arsenic concentration.The constituents for which P010, P011, and P012 wastes are listed are all inorganic forms of arsenic. The constituents for which P036, P038, and U136 wastes are listed are all organic forms of arsenic. K031 and K084 are typically generated as process wastes that contain mixtures of both organic and inorganic forms of arsenic. Although all of these wastes are typically generated as nonwastewaters, the Agency expects that wastewater forms of these wastes may be generated from incidental spills or from the treatment process itself and thus require treatment standards. The Agency is transferring the D004 performance data and concentration-based treatment standard of 0.79 mg/1 to K031, K084, P010, P011, P012, P036, P038, and U136 wastewaters. The Agency has chosen to transfer treatment performance from the treatment of the D004 veterinary pharmaceutical wastewaters because these wastewaters should contain

similar organo-arsenical and inorganic arsenic compounds that can be removed by lime followed by manganese sulfate and ferric precipitation.(3) R evisions to K lO l and K102 
Treatment Standards. In the First Third Final Rule (53 FR 31170, August 17,1989), the Agency established two subcategories of KlOl and K102 nonwastewaters based on the concentration of arsenic in the waste. A  low arsenic subcategory was established for waste containing less than 1 percent arsenic and a high arsenic subcategory for waste containing 1 percent or greater. In today’s rule, the Agency is changing the nonwastewater standards for K lO l and K102 promulgated in the First Third Final Rule as proposed by eliminating the low and high level arsenic subcategories and by replacing the existing metal standards with a concentration-based treatment standard for arsenic of 5.6 mg/1 (measured in the EP extract) based on the performance of vitrification. The organic standards will remain the same as those established in the First Third Final Rule.The Agency is also promulgating new wastewater treatment standards for K lO l and K102 in today’s rule.Standards for K lO l and K102 wastewaters were promulgated in the First Third rule (53 FR 31170, August 17,1988) and were applicable to all forms of K lO l and K102 wastewaters (i.e., they did not distinguish between high arsenic or low arsenic subcategories). These promulgated standards were based on the same D004 wastewater treatment data used in today’s proposal to establish arsenic standards for other K, U, and P wastes. In the process of reevaluating the D004 wastewater treatment data for today’s rule, however, EPA discovered an error in the calculation of the promulgated KlOl and K102 wastewater standards for the metal constituents. The Agency is correcting this error by amending the wastewater standards for the metal constituents (arsenic, cadmium, lead, and mercury) in KlO l and K102 as proposed. Therefore, a new treatment standard of 0.79 mg/1 for arsenic, 0.24 mg/1 for cadmium, 0.17 mg/1 for lead, and 0.82 mg/1 for mercury is being promulgated. Since there was no error in the calculation of the promulgated standards for the organic constituents, they are not being changed. The promulgated standards for the organics are being presented for convenience of the reader.

BDAT TREATMENT STANDARDS FOR
D004

[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, EP 
leachate 1 

(mg/1)
A rsénié............................ ................................... 5.0

BDAT TREATMENT STANDARDS FOR 
D004

[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/1)
Arsenin........................................................... 5.0

BDAT TREATMENT STANDARDS FOR 
K031, K084, P010, P011, P012, P036, 
P038, AND U136

[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, EP 
leachate 1 

(mg/1)
Arsenin........................................................... 5.6

BDAT TREATMENT STANDARDS FOR 
K031, K084, P010, P011, P012, P036, 
P038, AND LU 36

[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/1)

Arsenin.............................. ............................ 0.79

BDAT TREATMENT STANDARDS FOR 
K101

[N on wastewaters 2]

Regulated constituent

Maximum 
tor any 

single grab 
sample, 

total
comDOSition

(mg/1)

Maximum 
for any 

single grab 
sample, EP 
leachate • 

(mg/1)
Nitroaniline........................ 14 NA
Arsenic............................... NA 5.6
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B D AT TR E A TM E N T STA N D A R D S FOR 

K101[Wastewaters]
Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/1)

Ortho-nitroaniline........................................ 0.27
Arsenic.......................................................... 0 79
Cadmium....................................................... 0 24
Lead............................................................... 0.17
Mercury......................................................... 0.082

BD AT TR E A TM E N T STA N D A R D S FOR 
K102[Nonwastewaters 2]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/l)

Maximum 
for any 

single grab 
sample, EP 
leachate1 

(mg/1)
Ortho-nitrophenol............ 13 NA

5.6Arsenic.............................. N A

BD AT TR E A TM E N T STA N D A R D S FOR 
K102[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/1)

Ortho-nitrophenol........................................ 0.028
Arsenic.......................................................... 0.79
Cadmium....................................................... 0 24
Lead...................................... 0.17

0.082Mercury.........................................................

1 The TC L P  test can also be used to demonstrate 
compliance for these wastes.2 This removes subcategories based on high and 
low arsenic contentc. Barium
D005 Characteristic Barium Wastes 
P013 Barium CyanideThe Agency proposed treatment standards for all D005 wastes (wastes containing 100 mg/1 barium as measured in the EP leachate) as well as for all barium cyanide wastes listed as P013 (54 FR 43434). The proposed wastewater treatment standard for D005 and P013 was 1.15 mg/1, based on a limited amount of data from the EPA Office of Water’s Effluent Guidelines program.The proposed nonwastewater treatment standard for D005 and P013 was expressed as a method of treatment, “Acid or Water Leaching Followed by Chemical Precipitation as Sulfate or Carbonate; or Stabilization” . An

alternative for all characteristic wastes was also presented, that of establishing the characteristic level as the treatment standard.Because the proposed treatment standards were based on very limited data, the Agency solicited comments and data on waste characterization and treatment. Several data sets were received pertaining to D005 nonwastewaters. These data have been used in today’s rule to support that D005 non waste waters can be treated to levels below the characteristic level of 100 mg/1. In most cases, however, the data were not adequate to support a specific treatment standard for D005 and P013 because they lacked QA/Q C information, influent/effluent levels, or did not provide enough data points to be representative of these wastes. One data set was used, however, to establish today’s final treatment standard for P013 nonwastewaters, as is further discussed in section (2) below.Several comments were received on the proposed approach for regulating DQ05. No comments were received pertaining specifically to P013. Additional comments other than those addressed in this preamble were received on the proposed approach for regulating barium wastes. All comments and the Agency’s responses are found in the Response to BDAT-Related Comments Document, in the RCRA Docket.(1) D005—Characteristic Barium  
W astes. Today’s rule promulgates concentration-based treatment standards for all D005 wastes expressed as the characteristic level for barium,100 mg/1. The Agency is adopting this approach because of the data deficiencies discussed above, and issues that were raised in the public comments that are discussed in the following paragraphs.Several commenters requested that the treatment standard be set at the characteristic level. As mentioned above, the Agency received data for D005, all of which demonstrates treatment to below the characteristic level of 100 mg/1. Because D005 wastes are so diverse (in fact, an organobarium waste stream was identified by two commenters when the Agency primarily characterized this waste as an inorganic waste stream) and the data received during the comment period so inconclusive as to establishing a concentration-based treatment standard for all D005 wastes, the Agency is promulgating the characteristic level as the treatment standard. The Agency is confident, however, based on die data received, that treatment to achieve the

100 mg/1 level is possible for both wastewater and nonwastewater forms of D005.Many commenters requested that a concentration-based standard be established for D005 nonwaste waters rather than the proposed method of treatment. As explained above, this is the approach that is being promulgated in today’s rule. The Agency prefers to set a concentration-based treatment standard rather than specifying a method of treatment because it allows the treater of any of the various forms of D005 maximum flexibility in the choice of treatment technology most appropriate for the waste. Additionally, some commenters disagreed with the proposed specification of precipitating reagents (i.e., precipitation as sulfate or carbonate). The Agency agrees that specifying precipitating reagents may cause unnecessary problems for the treatment industry in that treatment of barium often takes place in a waste stream containing other metals for which the specified reagent is inappropriate.Commenters opposed the proposed D005 wastewater treatment standard as being unattainable, stating further that the 1.15 mg/1 standard is overly restrictive because it is very close to the Agency’s drinking water standard. Only one data point was received during the comment period for treatment of D005 wastewaters, not enough data to support a concentration-based standard for the diverse forms of D005 wastewaters. Additionally, some commenters disagreed with EPA’s discussion of typical precipitation reagents suitable for D005 (and P013). The Agency has data indicating that barium is usually precipitated as a sulfate salt. Commenters expressed concern that the Agency should neither set precipitation as a required method of treatment for these wastewaters nor specify required precipitation reagents. The Agency is not promulgating a treatment standard expressed as a required method, and agrees that specifying precipitating reagents may cause unnecessary problems for the treatment industry.(2) P013—Barium Cyanide. Today’s rule promulgates barium treatment standards for P013, barium cyanide wastes. Treatment standards for cyanide in P013 were promulgated in the June 23,1989 final rule for Second Third wastes (54 FR 26614).Data was provided during the comment period on stabilization of D005 nonwastewaters that is being used as the basis of a treatment standard for barium in P013 nonwastewaters. Based oil these data, a treatment standard of



22562 Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations52 mg/1 has been calculated. Use of this data for P013 is justified even though it was not used for D005 nonwastewaters. As one of the “P” listings, P013 is a specific waste, while D005, a characteristic waste, may take diverse forms. Generally, the more specific P013 is expected to be characterized consistently. The data is appropriate for establishing a waste-specific treatment standard for P013 because the waste’s properties are not likely to change. Therefore, the standard should be achievable for all P013 nonwastewaters.No data were received during the comment period to set a treatment standard for P013 wastewaters. Commenters objected to the proposed 1.15 mg/1 D005 wastewater standard as being unattainable, and the Agency is considering these comments applicable to P013 as well. Commenters also objected to the specification of precipitation reagents for D005 wastewaters. The Agency is therefore disinclined to establish a method of treatment (i.e., chemical precipitation with specified reagents) for P013 wastewaters. In the absence of any data on treatment of P013 wastewaters, therefore, the Agency is not promulgating a barium wastewater treatment standard. The cyanide in P013 wastewaters is regulated under the land disposal restrictions (54 FR 26614); therefore, P013 wastewaters will not be subject to the ‘‘hard hammer” (i.e., banned from land disposal on May 8, 1990).
BDAT T r e a t m e n t  Sta n d a r d s  Fo r  D005

(Nonwastewaters)

Regulated constituent

Maximum 
for any 

single grab 
sample 
TC LP  

leachate 
(mg/1)

1 0 0

BDAT T r e a t m e n t  St a n d a r d s  Fo r  D005
(Wastewaters)

Regulated constituent

Maximum 
for any 

single grab 
sample 
(mg/l)

1 0 0

BD AT T r e a t m e n t  St a n d a r d s  Fo r  P013

(Nonwastewaters)

Regulated constituent

Maximum 
for any 

single grab 
sample 
TC LP  

leachate 
(mg/l)

Barium............................................................. 52
d. CadmiumD006—Characteristics cadmium wastes.Today’s rule promulgates wastewater and nonwastewater treatment standards for D006 wastes. Comments and data were received asserting that it was not possible to meet the proposed treatment standards for D006 cadmium, which data EPA finds persuasive. Data are also insufficient to reliably establish a standard below the characteristic level that is generally achievable. Data were submitted during the comment period, however, indicating that the wastes can be treated to meet the characteristic level. Therefore, the Agency is promulgating the characteristic level of1.0 mg/1 cadmium (as measured by the TCLP) as the treatment standard for D006 nonwastewaters and wastewaters. EPA is also establishing an additional treatability group for cadmium batteries that are characteristic hazardous wastes. The standard for cadmium batteries is thermal recovery.In the proposed rule, EPA proposed regulation of cadmium in D006 wastes at treatment levels below the characteristic level. Two commenters submitted performance data showing various wastes treated by different stabilization technologies (e.g., different chemical reagents) and data supporting that the proposed standards were unachievable. The data, however, showed that D006 wastes can be treated to meet treatment levels at or about the characteristic level of 1.0 mg/1 for cadmium (as measured by TCLP for nonwastewaters) once the proper chemical reagents and waste to binder ratios are used. Based on these data, EPA is not finalizing the proposed treatment standards for D006 and instead, is promulgating treatment standards at 1.0 mg/1 cadmium for both wastewater and nonwastewater (as measured by TCLP) forms of D006.Some facilities submitted comments asserting that their wastes were unique or simply unable to meet concentration based treatment standards developed by the Agency and requested that EPA promulgate a method of treatment for their D006 wastes. These facilities failed

to identify a method of treatment that may meet BDAT criteria or to provide adequate data that may enable EPA to assess the validity of their claims. As a result, these facilities’ claims of not even being able to treat to the characteristic levels must be addressed (if at all) by requesting a treatability variance, as provided in 40 CFR 268.4.EPA proposed that cadmium- containing batteries be a separate subcategory of D006 wastes. See 54 FR 48436, listing several examples of industries, manufacturing processes, or commercial users that generate cadmium batteries. The proposed rule called for batteries containing leachable cadmium above 1.0 mg/1 (as measured by EP Toxicity) to be treated for cadmium recovery in thermal recovery units as a prerequisite for land disposal.Commenters fully supported the Agency’s determination that thermal recovery of cadmium represents BDAT for D006 wastes in the cadmium- containing battery subcategory. Their comments pointed out that these wastes are routinely treated in industrial furnaces such as smelters for the recovery of cadmium and other valuable metals.Commenters asked the Agency to clarify in its final rule the status of residues from cadmium battery recycling operations. Cadmium is typically recovered in pyrometallic operations or by smelting (typically as a byproduct in zinc smelting operations). Batteries can also be broken to extract recoverable cadmium, which cadmium is then sent to thermal recovery. Residues from these various operations, including air pollution control sludges, thermal recovery furnace residues, and residues from battery breaking, are no longer in the cadmium-containing battery subcategory. If they continue to exhibit the characteristic for cadmium, however, they would still be prohibited wastes in the D006 treatability group and would have to be treated to meet the standard for that treatability group (i.e., treated so that they no longer exhibit the characteristic). Residues most likely to exhibit the characteristic for cadmium are the residues from battery breaking, and air pollution control residues from thermal recovery.Commenters also questioned whether small consumer-type nickel cadmium rechargeable dry cell batteries were covered by the prohibition. EPA is making no determination in this rule whether such batteries are hazardous wastes. This is a question of fact based upon whether such batteries exhibit the EP characteristic when a representative sample of the battery is tested. In
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BDAT T reatment Standards for D006

[  Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample 
TC LP  

leachate 
(mg/1)

Cadmium........................................................ 1 .0
BDAT T reatment Standards for D006

[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample 
(mg/1)

Cadmium........................................................ 1 .0
BDAT T reatment Standards for D006

[Cadmium-Containing Batteries]

Thermal Recovery of Metals or Inorganics (R TH R M ) 
as a Method of Treatment

e. Chromium
DQ07—EP Tox for Chromium
U032— Chromic acid (HaCrO*, calcium salt)EPA is promulgating a treatment standard of 0.094 mg/1 chromium (total), as measured in the leachate generated by use of the TCLP for nonwastewater forms of U032. The wastewater treatment standard for U032 is 0.32 mg/1 chromium (total). For nonwastewater and wastewater forms of D007, EPA is promulgating a treatment standards of5.0 mg/1 chromium (total) (as measured by TCLP for non waste waters). A  technical description of U032 and D007 can be found in the listing documents for eadi waste.Several commenters objected to the proposal to regulate total chromium rather than hexavalent chromium in D007 and U032. They believe that EPA should only regulate hexavalent chromium since “EPA has recognized that only the hexavalent chromium presents a threat to humans and the environment * * *” The Agency is not persuaded by these arguments, maintaining that treatment of total chromium will provide the most effective regulation of hexavalent forms. These comments moreover improperly

characterize the Agency’s position, which is long-established, and is not being reopened for consideration in this rule. Under Subtitle C, EPA regulates on a total chromium basis unless it is demonstrated that chromium is exclusively (or nearly exclusively) trivalent, the chromium is generated from a process that uses only trivalent chromium, and that the waste is managed in non-oxidizing environments. See § 261.4(b)(6)(i) (1980). To date, EPA is unaware of any generator submitting a demonstration to EPA for processing. EPA repeats that it is not reopening this long-settled issue in this proceeding.Detailed discussions of the development of treatment standards for D007 and U032 can be found in the final BDAT Background Document for these wastes in the RCRA docket.(1) D007. EPA proposed concentration- based treatment standards for D007 wastewaters and nonwastewaters based on a transfer of treatment standards for K062. (K062 wastes are spent pickle liquors generated by the iron and steel industry.) This was because the chromium standards that were promulgated for K062 wastes were based on treatment of a mixture of K062 and other EP Toxicity wastewaters (including D007 wastes). The treatment process included hexavalent chromium reduction (to the trivalent state) followed by chemical precipitation, settling, filtering, and dewatering of solids. As an alternative, the Agency also proposed treatment standards for D007 wastes based on a transfer of chromium standards promulgated for F006 wastes (wastewater treatment sludges from the treatment of wastewaters from the electroplating industry). Treatment data for F006 wastes were based on the performance of conventional cementitious or pozzolanic stabilization.(i) Wastewaters. Commenters indicated that the proposed levels for D007 wastewaters based on the transfer from K062 wastes (i.e., 0.32 mg/1) could not be achieved for the majority of their D007 wastes. In support of their position, they submitted ten specific sets of data on the treatment of various D007 wastes. However, these data primarily included treatment information with an emphasis on the nonwastewater residues and did not include very much data on the wastewater residuals. Data from one commenter supported their claim, but indicated that the characteristic level for chromium (i.e., 5.0 mg/1 could generally be achieved. While these wastewater data were mostly above the proposed0.32 mg/1 standard for chromium, none of these data submitted could be used to

support an alternative wastewater treatment standard that is below the characteristic level. Based on these data and for reasons outlined in section IU.D. of today’s preamble, the Agency is not promulgating the proposed treatment standard of 0.32 mg/1 and, instead, is establishing the characteristic level (i.e.,5.0 mg/1) as the treatment standard for D007 wastewaters.(ii) Nonwastewaters. Except for D007 refractory bricks (see discussion below), the majority of the commenters believed that the 0.094 mg/1 TCLP standard based on a transfer from K062 wastes could not be achieved. However, the alternative standards proposed for D007 nonwastewaters (i.e., 5.2 mg/1 TCLP based on the transfer from F006 and capping the standard at the 5.0 mg/1 characteristic level) could be achieved on a routine basis. In support of their position, they submitted ten specific sets of data on the treatment of various D007 wastes. The Agency examined the quality and completeness of these data for the nonwastewater residues.The Agency determined that eight of the ten data sets could not support the development treatment standards due to a significant lack of information on: influent concentrations, waste source descriptions, binder/waste ratios, treatment operating/design information, the existence of a pretreatment step (hexavalent chromium reduction), and/ or quality assurance and quality control information. The Agency also determined that the other two data sets also have some deficiencies in the above criteria, but do represent similar treatment trains used to establish the chromium standards for K062 and F006. The Agency emphasizes that none of these ten data sets are as complete as the data for either F006 or K062.In considering the usefulness of the two data sets that are more complete than the others, the Agency examined what treatment standards would have been if they were derived from these data. One data set (from Cyanokem) would have resulted in a standard of 0.86 mg/1 and another data set (using only 10 of the more complete data points from the HWTC) would have resulted in a standard of 0.74 mg/1. (Note: Both are based on TCLP analysis.)However, the HW TC data contained an additional 32 incomplete treatment data points (no untreated TCLP analyses), many of which could not meet the 0.86 mg/1 or the 0.74 mg/1 treatment standards. Assuming that these previously rejected 32 data points represent valid treatment, the Agency decided that both the 0.86 mg/1 and the 0.74 mg/1 standards calculated on just 20
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data points were not achievable on a routine basis. The Agency found that it was difficult to ascertain (per treatment facility) the mixing ratios of waste volumes that were received from each of the different industries. While the data indicated that some wastes contained very high concentrations of chromium, the lack of information on mixing ratios and feed rates made it difficult to assess the true effectiveness of treatment (i.e., the Agency could not determine the chromium concentration of the mixed D007 wastes just prior to treatment.)The Agency points out that the data from Cyanokem represented primarily treatment of liquid wastes (some with very high concentrations of chromium). Some of the sludges generated from this process did not require further treatment (i.e., stabilization). This same situation occurred with the process used to establish the promulgated treatment standards for K062 wastes, in that the wastewater treatment process employed for treating the combined K062/D007 wastes was effective (enough that the treatment sludges were not characteristic for chromium and did not require any further stabilization. (Thus, the derivation of the 0.094 mg/1 proposed standard for D007 wastes.) While Cyanokem’s data clearly indicated that the proposed 0.094 mg/1 could not be achieved and thus implying that their combined D007 wastes were more difficult to treat, their data did not represent wastes similar to those represented by the HW TC data which was comprised primarily o f sludge stabilization data.The Agency then decided to examine what the treatment standard would be based on all of the data from Cyanokem and the HW TC (i.e., using all 52 data points, except for one from the HW TC data that the Agency believes to be an outlier). In doing so, it significantly increased the number of data points and also represented a greater variety of wastes from a greater cross-section of industries. Despite ,all of this, the Agency took a conservative approach and assumed that proper and effective treatment had occurred for all of the data.The resultant standard using these combined data was 4.3 mg/1 based on TCLP. While the combined data are technically “weak” due to various deficiencies in BDAT information, the combined two data sets do reflect the treatment of a greater variety of wastes. The Agency comtemplated promulgating the 4.3 mg/1 standard as an alternative to the 5.2 mg/1 from F006; however, this level is so close to the 5.0 mg/1 characteristic level that the Agency does

not believe the significant regulatory disruptions and uncertainties inherent in applying direct part 268 regulation to subtitle D facilities is warranted.The Agency notes that the 5.2 mg/1 F006 standard was also generated by the commercial treatment industry and that further combination of the F006 data with the commenters’ data would probably result in a standard even closer to the characteristic level of 5.0 mg/1. As it is, a measurement of 4.3 mg/1 by the TCLP test is approximately 86% of the 5.0 mg/1 characteristic level and within the analytical error that may be expected for such an analysis.As a result of these comments and data, EPA is withdrawing both of the proposed treatment standards for D007 wastes (i.e., the transfer from F006 and from K062). While the Agency contemplated promulgating the 5.2 mg/1 F006 standard, it is even closer to the characteristic level than the 4.3 mg/1 calculated using the commenters’ data. The treatment standard promulgated today, therefore, is set at 5.0 mg/1 chromium (total) (as measured by TCLP). While the majority of commenters supported this approach from a policy standpoint, the Agency is convinced that the available data submitted by them clearly indicate the validity of the achievability of this standard.(iii) D007 Refractory Bricks. Some D007 nonwastewaters are generated in the form of refractory bricks containing percent levels of hexavalent chromium. The Agency has identified one facility that is recovering chromium using a high temperature thermal recovery process. The bricks are crushed and recycled as feedstock along with other raw materials in the manufacture of refractory bricks or metal alloys. This recovery technology is currently used for bricks that contain up to 20% chromium but the facility believes the technology can treat bricks containing up to 40% chromium. However, the facility also indicated that there are upper limits on the amount of phosphorus present in the bricks that would lower the quality of the productEPA has determined that this thermal recovery process is an alternative treatment for some forms of these D007 refractory bricks. However, the Agency is currently uncertain to what extent this thermal recovery technology is demonstrated for all of the various types of refractory bricks currently being land disposed. Thus, the Agency is not establishing high temperature thermal recovery as a treatment standard for these D007 wastes, but is not precluded from doing so in the future. A t the same

time, facilities are not precluded from using this technology for these types of wastes.Some commenters submitted data on the stabilization of these spent refractory bricks. These data are one of the seven data sets rejected by the Agency for reasons outlined in section HI.A.2.(e)(l) above. These data consist of analysis on two TCLP extracts of crushed refractory brick that were subjected to two different stabilization technologies. One technology utilized cement as a stabilization reagent and achieved a treated TCLP level for chromium of 70 mg/1. The other technology was a glassification process that achieved a treated TCLP level for chromium of 110 mg/1. While these performance data are incomplete, they appear to indicate that chromium bricks could be more difficult to treat than the other chromium containing wastes tested by EPA (K062 or F006) or, more likely, that stabilization of chromium bricks may need to be preceded by a hexavalent chromium reduction step. Congress in fact contemplated that hexavalent chromium would be reduced to the maximum extent possible before prohibited wastes are land disposed. Statement of Senator Chaffee, 130 Cong. Rec. S 9178 (July 25,1984). EPA thus does not view these data as representing BDAT, nor as minimizing threats to human health and the environment.See also preceding section III.A.3.(a)(2) discussing treatment standards for inorganic solids debris (including refractory bricks) and the two year national capacity variance granted for these wastes.(2) U032. The treatment standards promulgated today for U032 are transferred from the treatment of K062 wastewaters and nonwastewaters. EPA believes that K062 wastes are more difficult to treat than U032 wastes, in that U032 wastes should contain lower concentrations of potentially interfering metals than K062 wastes and should primarily contain only one specific chromium compound (i.e., the calcium salt of chromic acid). Because of this, EPA sees no technical bar to transferring data to establish treatment standards for U032 wastewaters and nonwastewaters.
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BDAT T reatment Standards for D007
[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

TC L P  (mg/1)

Chromium (Total).......... .............................. 5.0

BDAT T r e a t m e n t  S t a n d a r d s  f o r  D007 
[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/1)
Chromium (Total)......................................... 5.0

BDAT T reatment Standards for U032
[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

TC LP  (mg/1)

Chromium (Total)......................................... 0.094

BDAT T reatment Standards for U032
[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/1)
Chromium (Total)......... 0.32

f. Lead
D008—EP toxic for lead.
P110—Tetraethyl lead.
U144— Lead acetate.
U145— Lead phosphate.
U146— Lead subacetate.
K069—Emission control dust/sludge from 

secondary lead smelting.
K100—W aste leaching solution from acid  

leaching o f emission control dust/sludge 
from secondary lead smelting.(1) D008 W astes. The Agency, as one alternative, proposed treatment standards below the characteristic levels for nonwastewaters and wastewaters as 0.51 mg/1 TCLP and 0.04 mg/1, respectively. The Agency also proposed an option of capping the treatment standards for D008 at the characteristic level. Additional data and comments were received that indicated that the proposed levels of 0.51 mg/1 TCLP and 0.04 mg/1 were unachievable

for many D008 wastes on a routine basis. After detailed analysis of the available data, EPA concludes that treatment to 5.0 mg/1 EP best represents the achievable treatment standard for the entire spectrum of D008 nonwastew^ters. In addition, EPA is establishing the treatment standard for wastewaters at the characteristc level for the reasons stated in section III.D of the preamble.(a) Nonwastewaters. The Agency proposed a cut-off concentration of 2.5% total lead as a means of distinguishing between those essentially inorganic nonwastewaters containing recyclable levels of lead and those which can be effectively stabilized. Consequently, the Agency proposed two treatability groups for lead based on the 2.5% cutoff as the Low and High Lead Subcategory. The Agency solicited comments on the use of the cutoff level and whether the 2.5% total lead gives an accurate description of lead that can be recycled from D008 nonwastewaters. Many commenters requested that the Agency not promulgate the cutoff level. In fact, many commenters suggested that it is not economically feasible to recycle lead from wastes with less than 25% lead. Many commenters (inlcuding those from secondary lead industry itself) also stated that lead concentrations are not the sole measure of recyclability. The commenters presented data that indicates that D008 nonwastewaters with greater than 2.5% total lead can often be stabilized. Therefore, the Agency has decided not to promulgate the cutoff levels and has decided not to adopt proposed high and low lead treatability groups for D008 nonwastewaters and instead to promulgate generically applicable treatment standards.In addition, the Agency proposed and solicited comments on three options for the development of treatment standards for D008 nonwastewaters. The first option was to develop a numerical treatment standard for those D008 nonwastewaters that can be stabilized. Consequently, the Agency proposed a numerical treatment standard of 0.51 mg/1 for leachable lead based on a transfer of the performance of stabilization for FQ06 wastes. The second option was to specify Thermal Recovery as a method of treatment as the treatment standard for D008 nonwastewaters where the lead could be recovered. The third option was to limit the treatment standard for D008 nonwastewaters to the characteristic level.During the comment period, the Agency received D008 nonwastewater

data from various sources. Most of the data came from stabilizing specific D008 nonwastewaters. Some of the data were from the foundry industry, secondary lead smelters, the glass industry, and commercial treaters of D008 nonwastewaters. The majority of the data received by the Agency did not have the proper Q A/Q C, corresponding influent and effluent data, and design and operating parameters, so the Agency is hesitant to use the data in developing treatment standards. The Agency, nevertheless, evaluated all of the data to assess the range of waste variability and what standard could typically be achieved.Stabilization data was submitted by the foundry industries by Wheland Foundry and the American Foundrymen. The untreated lead concentration ranged up to 88 mg/1 leachable using the EP toxicity test. An analysis of the data indicates that the performance of the treatment system could achieve leachable levels of lead lower than the characteristic level. In fact, the highest leachable concentration of lead is 1.4 mg/1. Although these data showed that the leachable concentration of lead was below the characteristic level, the leachable level for cadmium was higher than the characteristic level. These data clearly show that the other metals in the wastes could affect the performance of stabilization for this waste. Put another way, this means (assuming proper treatment performance) that the performance of the treatment system could achieve concentration levels below the characteristic level for lead but levels higher than the characteristic level for cadmium.Data was submitted by two glass manufactures, Vision Ease and Ciby- Geigy Corporation. Vision Ease submitted treatment data for stabilization of ground glass particles, wastewater treatment sludges, and polishing and grinding dust. The type of binder used was hydrated lime and sodium monophosphate. The commenter indicated that these untreated wastes contained total lead concentrations greater than 2.5% and leached higher than the characteristic level; however, no actual influent concentrations were submitted. The commenter also did not submit Q A/Q C data. If the Agency calculated a treatment standard using the stabilized data, the standard would be the characteristic level of 5.0 mg/1 measured by the EP test.Ciby-Geigy submitted treatment data for waste produced in the manufacture of glass enamels. These wastes were produced from equipment and container washing during the manufacturing
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process. These washing were treated by a wastewater treatment system that generated a sludge that exhibited the characteristic of toxicity for lead. The commenter submitted two sets of data. The first set of data was treatment of a 25.6% lead oxide sludge by stabilizing with clays, flints, and calcium chloride and then heating the waste to a maximum temperature of 1850 degrees Fahrenheit to produce a ceramic material. This ceramic material leached lead concentration ranging from 0.2 to 0.4 ppm as measured by the EP test If the Agency calculated a treatment standard for this waste, the treatment standard would be 0.89 mg/1 measured by the EP test. For this data set, there was no untreated leachable concentrations of lead, therefore the Agency cannot determine whether the waste was hazardous before treatment The second data set contained lead oxide concentration ranging from 13% to 75%. The waste was mixed with borax and then heated to a maximum temperature of 1950 degrees Fahrenheit. This ceramic material leached lead at levels ranging from 0.2-40 ppm measued by the EP test O f the 11 data points that were collected by the commenter, 4 of the 11 would fail the EP test. The Agency did not use these data to calculate a treatment standard, however, because each used different binder ratios. These two data sets from glass manufacturers clearly show the diversity of the waste and a difference in treatable levels. In some cases stabilization can reduce teachability of lead at, or somewhat below, the characteristic level.The Agency received data from the Secondary Lead Smelters Association (SLSA) on the treatment of slag by stabilization. The wastes contained total concentrations of up to 10 percent lead. The types of binders that were used were portiand cement, polymers, and silicates. The commenter submitted approximately 110 data points from two different plants. The binder to waste ratios ranged from 1 to 2, to 1 to 15. In the data submission, there was no QA/ Q C data and no corresponding influent leachable lead concentration. One data set was based on use of portiand cement as a stabilizing agent with a binder to waste ratio ranging from 1 to 5, to 1 to10. The Agency calculated a treatment standard of 2.47 mg/1 was measured by the TCLP from these data. The other data set was based on the use of polymers and silicates as stabilizing agents with binder to waste ratio ranging from 1 to 5, to 4 to 10. There were approximately 94 data points, and of these data points, one was above the

characteristic level for lead. The Agency used these data to calculate a treatment standard of 4.82 mg/1 as measured by the TCLP.The Hazardous Waste Treatment Council (HWTC) submitted eight data sets for the treatment of D008 nonwastewaters. There was no Q A/Q C and influent leachable concentration of lead. The data set with the highest concentration of total lead was a zinc ammonium chloride solid from the manufacture of containers. This waste had a total lead concentration of 49,000 ppm. This waste was stabilized to a leachable level of lead ranging from 6.47 to 8.7 ppm as measured by the TCLP. This stabilized waste represented a volume increase ratio ranging from 1.8 to2.5.The data set with the next highest total lead concentration was generated from an incinerator fry ash from the aerospace industry that contained 810 ppm of total lead. Based on the data provided in the comments, this waste would not be considered characteristically hazardous due to the fact that the untreated leachable level for lead is 0.0749 ppm. This waste was treated by stabilizing with a binder to waste ratio ranging from 0.89 to 2.8. The treated leachable levels ranged from 0.1 to .27 ppm as measured by the TCLP.The third highest data set represented data from three soils contaminated with lead and petroleum, with concentrations ranging from 29 to 561 ppm total lead. This waste contained total lead concentration of 29 ppm, and had a corresponding untreated leachable level of 6.01 ppm as measured by the TCLP, which is above the characteristic level. These soils resulted in the best treatment, with levels ranging from .066 to 0.257 ppm as measured by the TCLP. This represented a volume increase ranging from 1.6 to 3.4.The HW TC provided three other data sets representing waste generated as water filtrate and sludge from the manufacture of conduit, as ammonium hydroxide sludge from electroplating, and as sump sludge from the reconditioning of metal drums. These wastes had total lead concentrations ranging from 234 to 460 ppm. There was no untreated TCLP data corresponding to the. total lead levels. The stabilized wastes ranged in concentration from .06 to .10 ppm as measured by the TCLP. The binder to waste ratio ranged from 1.6 to 3.5.O f these data, the waste with the highest total lead concentration shows treatment levels barely above the characteristic level of 5 ppm. These data show that a high concentration of lead

(approximately 5%) could barely be stabilized to the characteristic level (although the data are so sparse that no hard conclusions are possible). These data also show that most of the untreated wastes discussed in the HW TC comments did not exhibit a characteristic before stabilization. Also, these data highlight the diversity of D008 > nonwastewaters that can be treated.The HW TC commented on data submitted to EPA from the Secondary Lead Smelters Association (SLSA). The HW TC concluded that the treatment data support concentrations of lead below file characteristic level. The HW TC also stated that these data support the proposed BDAT treatment standard of 0.51 mg/1, or at least achieving levels below the characteristic level. The HW TC points out that agents such as fly ash, lime, and sulfide would provide for a higher degree of stabilization than Just adding portiand cement.The Agency does not agree with the HW TC that these data support treatment levels significantly below the characteristic level. The data provided by SLSA clearly show that two treated data points of 87 were above the characteristic level. The Agency used the data to calculate a treatment standard of 4.82 mg/L very close to the5.0 mg/1 characteristic level. In addition, the Agency does not agree with HW TC that other stabilizing agents may provide a higher degree of stabilization. At the least, the proposition is not self- evident The data provided by SLSA show treatment by three types of binders and a significant range of binder to waste ratios. Using the highest binder to waste ratio for these wastes, the treated level is higher than the characteristic level. (In addition, there are issues of whether stabilization of slag is appropriate treatment. See discussion of inorganic debris in preamble section III.A.l.a.(2).)The Agency does not believe that the data it received in response to the proposed rule represent the entire spectrum of characteristic lead nonwastewaters. Also, these data do not support the assumption that characteristic lead nonwastewaters can typically be treated to levels significantly less than the EP characteristic level. The limited amount of data does not reflect the full measure of waste variability inherent in a characteristic waste, particularly variability of matrices and lead concentrations. In addition, the commenters do not address how treatability of other metals could be affected by optimized lead treatment,



Federal Register / V ol. 55, No. 106 / Friday, June 1 , 1990 / Rules and Regulations 22567nor has EPA had the time to address this issue. With the treatment of the Vision Ease waste to 5.0 mg/1 as measured by the EP and the SLSA data demonstrating treatment to 4.82 mg/1 as measured by the TCLP, and data points above the characteristic level submitted by the waste treatment industry, the Agency is adopting for nonwastewater forms of D008 wastes, the treatment standard equal to 5.0 mg/1 as measured by the EP procedure. The Agency is adopting this approach to address the range of variability inherent in the D008 wastes.Because a facility may generate a waste containing lead and other metals, the TCLP (which is required for most other metals) may be used to measure compliance with this standard. EPA is not basing the standard for D008 on the TCLP, however, because that protocol is more aggressive for lead than the EP.The Agency is not sure that levels of 5.0 mg/1 as measured by the TCLP are typically achievable. H ie TCLP can be used to demonstrate compliance. However, if the analysis shows that the waste leaches below 5.0 mg/1 for lead as measured by the TCLP, then the facility has complied with the standard. If the waste leaches above 5.0 mg/1 for lead, then the facility may analyze the sample using the EP procedure. (It should be noted, however, that if a waste exhibits the amended toxicity characteristic, it must still be managed in a Subtitle C facility even if it is not prohibited from land disposal).(b) Wastewaters. In the November 22, 1989, proposed rule, the Agency proposed a treatment standard for D008 wastewaters of 0.04 mg/1 based on a transfer of the performance of precipitation with lime and sulfide, filtration, and settling for K062 wastewaters. In addition, the Agency solicited comments on the approach of specifying a precipitant as a method of treatment for D008 wastewaters. Comments were solicited on whether the Agency should develop treatment standards based on data provided from the primary and secondary lead smelters industries as part of the Agency’s effluent limitation guidelines program.Many commenters questioned the Agency’s technical capabilities of the transfer of the performance of the treatment system for K062 wastes as compared to D008 wastewaters. In particular, the commenters pointed out that the untreated K062 wastewaters had low concentration of lead compared to the D008 wastes as actually generated. However, commenters submitted additional data indicating that although the 0.04 mg/1 for lead was

unachievable, precipitation and filtration treatment could achieve concentrations of lead in the effluent lower than the characteristic leveLIn particular, the Agency received treatment data for D008 wastewaters from three sources. One set of data submitted to the Agency was from the Battery Council, Inc (BCI). These data represented a small portion of the data that was collected in the effluent limitations guidelines program for the battery and nonferrous metals point source category. BCTs contention was that if the Agency decides to develop treatment standards lower than the characteristic level for D0G8 wastewaters, then the Agency should base the levels on the effluent guidelines for the battery and nonferrous metals categories. The Battery Council submitted treatment data using the following treatment technologies: lime settling, lime settling and filtration, and carbonate precipitation, settling, and filtration. This data showed influent concentration levels ranging up to 300 ppm. H ie data showed a substantial reduction of lead and other metals from the treatment system. BCI submitted corresponding quality assurance/quality control (QA/QC) information for the data. If the Agency uses the data from the treatment system, the calculated treatment standard would be roughly 0.6 mg/1, an order of magnitude lower than the characteristic level.In addition, the Agency received D008 wastewater data from Tricil Environmental Services, a treater of D008 and other characteristically hazardous wastewaters. However, this waste was commingled with other waste before treatment, thereby blending down such that the concentration of lead would be lower than what was actually reported. Data was submitted on the treatment of lead by precipitation with phosphate, followed by settling, and filtration. The concentration of lead in the influent before blending down ranged'up to 50,000 ppm. If the Agency used all of the treatment data in order to calculate a treatment standard, the performance of the treatment system indicates that a calculated treatment standard is 0.2 mg/1, which is more than an order of magnitude lower than the characteristic level. H ie Agency would hesitate to use the data in developing treatment standards for D008 wastewaters due to the lack of Q A/Q C data and corresponding influent and effluent data. Because of the initial concentration of lead and concentrations of other dissolved metal, the Agency believes that these wastes

represent the variability associated with the characteristic wastes.Also, the Agency received treatment data from a foundry facility treating D008 wastewater. This data represents treated wastewaters by precipitation with high magnesium lime and filtration. The lead concentration in the untreated wastewater ranged up to 276 mg/L If the Agency used all of the treatment data, the calculated treatment standard is 0.4 mg/1, which is an order of magnitude lower than the characteristic level. For this data, the Agency evaluated the QA/ Q C data, the design and operating parameters, and corresponding influent concentrations.Based on the evaluation of all of the wastewaters data received from comments, as well as the various Clean Water Act, effluent limitation guidelines and pretreatment standards regulating lead (for example, the Combined Metals Data Base and regulations for primary lead, secondary lead and battery manufacturing), the Agency concludes that well designed and well operated treatment systems can achieve total concentrations of lead lower than the characteristic leveL A s explained in Section III.D, however, EPA has determined not to require hazardous wastewaters to be treated to levels less than the characteristic level in order to avoid significant and potentially environmentally counterproductive disruptions to the NPDES/pretreatment and UIC programs.In addition, many commenters suggested that the Agency not specify a precipitant as a method of treatment for D008 wastewaters. Many commenters suggest that particular précipitants may perform better depending on the characteristics of the waste. For example, Tricil Environmental points out that phosphate is a superior precipitant than carbonate or sulfate because of the low solubility of lead phosphate. H ie Agency agrees with the commenters and is not promulgating a precipitant as a method of treatment. In fact, the Agency is promulgating the treatment standard at the characteristic level, thereby treaters and generators of D008 wastewaters may select any precipitant in order to meet the characteristic level.(c) Lead AGid Batteries. For lead acid batteries, the Agency is promulgating a standard of “Thermal recovery of lead in secondary lead smelters (RELEAD)’’. (See § 268.42 Table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.)The Agency believes that virtually all of



22568 Federal Register / V o l. 55, N o. 106 / Friday, June 1 , 1990 / Rules and Regulationsthe treaters of lead acid batteries are using a recovery process.Incidentally, the Agency notes that lead acid batteries themselves, when stored, are not considered to be land disposed because the battery is considered to be a container (see 40 CFR 264.314(d)(3)). Battery storage, however, typically is subject to the subpart J storage standards (relating to secure storage, secondary containment in some instances, and other requirements). See subpart G  of part 266.Other commenters questioned whether the slag or matte from recovery processes would need further treatment and whether these wastes should be placed in monofills. The residuals from the recovery process are a new treatability group (i.e. the residues are not lead acid batteries) and therefore their status as prohibited or nonprohibited is determined at the point the residues are generated. Such residues would thus only be prohibited and therefore require further treatment if they exhibit a characteristic. See discussion of inorganic debris in section III.A.3.a of today’s rule.(2) P i 10, U144, U145, and U146 
W astes. The Agency proposed wastewater treatment standards for lead for P110, U144, U145, U146 based on a transfer of the performance of precipitation with lime and sulfide, filtration, and settling for K062 wastewaters. While these U and P codes represent primarily organo-lead compounds and one may consider that the transfer from an inorganic lead to an organic lead is not feasible, no comments were received indicating the lack of achievability. The Agency’s judgment is that the standard is technically feasible. Therefore, the Agency is promulgating a standards for lead in P110, U144, U145, U146 wastewaters of 0.04 mg/1 as proposed.The Agency has determined that some nonwastewater forms of lead wastes including P110, U144, U146, and some D008 wastes, would need to be incinerated prior to stabilization due to the presence of high concentrations of organics in order to achieve a treatment standard based on stabilization. This is primarily because the organics typically interfere with conventional stabilization processes (particularly at concentrations exceeding 1% TOC). The Agency has data on the incineration on organic wastes containing up to 1,000 mg/kg lead (such as K087 wastes) followed by stabilization of the ash. These data indicate that the proposed standard (i.e.0.51 mg/1 leachable lead) can be

achieved for wastes that also contain significant concentrations of organics, provided the organics are destroyed by pretreatment. Lead acetate (U144) and lead subacetate (U146) are anticipated to be less difficult (or at least of similar difficulty) to treat than tetraethyl lead. The Agency is therefore promulgating the 0.04 mg/1 standard for organo-lead compounds, P110, U144, and U146.Additionally, the Agency received no comments on the feasibility of the transfer of lead in K062 wastewaters to lead phosphate U145. Therefore, the Agency will promulgate as proposed.(3) K069. In today’s rule, the Agency is promulgating treatment standards for K069 nonwastewaters in the Calcium Sulfate Subcategory, and for wastewater forms of K069. In addition, the Agency is revoking the no land disposal based on recycling as a treatment standard for the Non Calcium Sulfate Subcategory for K069 nonwastewaters and is promulgating “Thermal Recovery of Lead in Secondary Lead Smelters (RLEAD)” . See § 268.42 Table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.For K069 wastewaters, the Agency is promulgating treatment standards for cadmium and lead. For cadmium, the treatment standard is based on the performance of chemical precipitation with lime and sulfide and sludge dewatering for K062 wastes. For lead, the treatment standard is based on the performance of chemical precipitation with magnesium hydroxide followed by clarification and sludge dewatering for D008 wastewaters. This treatment data was submitted as part of the public comment period. The Agency believes that these wastewaters better represent a K069 wastewater due to the concentration of lead (i.e. up to 300 ppm). The Agency believes that the performance of both technologies can achieve the regulated concentration due to the fact that both precipitating agents are hydroxides.BDAT for K069 nonwastewaters in the Calcium Sulfate Subcategory is stabilization. The Agency believes that there is only one generator of this waste and that this waste cannot be directly recycled to recover lead. The waste characterization data from the one generator indicated that this waste contains metal constituents such as cadmium and lead. The metal concentrations range up to 3300 ppm.For the K069 nonwastewaters in the Calcium Sulfate Subcategory, the

Agency is transferring the performance of stabilization of K061 to K069 nonwastewaters. This is a technically feasible transfer because the K061 waste is a more difficult waste to treat. In fact, the lead concentrations in K061 waste ranges up to 20,300 ppm thus, the performance of the treatment system can be legitimately transferred.(4) KlOO. In today’s rule, the Agency is promulgating treatment standards for wastewaters and nonwastewater forms of KlOO wastes as proposed. For cadmium and total chromium in KlOO wastewaters, treatment standards are based on a transfer of the performance of chromium reduction followed by lime and sulfide precipitation, and dewatering for K062 wastes. For lead in KlOO wastewaters, treatment standard is based on the performance of chemical precipitation with magnesium hydroxide followed by clarification and sludge dewatering for D008 wastewaters. The Agency believes that both technologies can achieve the concentration of the regulated constituents due to the fact that both precipitating agents are hydroxides. For KlOO nonwastewaters treatment standards are based on the transfer of the performance of stabilization for F006 wastes.Treatment standards for KlOO wastes were originally scheduled to be promulgated as part of the Third Third rulemaking. However, a treatment standard of “No Land Disposal Based on No Generation” for KlOO nonwastewaters was promulgated on August 8,1988 and subsequently revised on May 2,1989 (54 F R 18836) to be applicable only to “Nonwastewater forms of these wastes generated by the process described in the listing description and disposed after August17,1988, and not generated in the course of treating wastewater forms of these wastes (Based on No Generation). ’ The Agency received no comments on the treatment standards for KlOO wastes; therefore, the Agency is promulgating as proposed.
B D AT T r e a t m e n t  S t a n d a r d s  f o r  D008

[Nonwastewaters]

Maximum
for any

Regulated constituent single grab 
sample, EP

(mg/i)

Lead......................................................... 5.0
___ 1_____________
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BDAT T reatment Standards for D008
[Wastewaters]

Maximum

Regulated constituent

for any 
single grab 

simple, 
total

composition
(mg/l)

Lead.......... ............. ...................  ...... 5.0

BDAT T reatment Standards for D008
[Lead Acid Batteries]

Thermal recovery (R LEA D ) of lead in secondary lead 
smelters

BDAT T reatment Standards for P110, 
U144, U145, A N D  U146

[Wastewaters]

Maximum

Regulated constituent

for any 
single grab 

simple, 
total

composition
(mg/l)

Lead............................................................. 0.040

BDAT Treatment Standards for P110, 
U144, U145, A N D  U146

[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

TC L P  (mg/l)

Lead.________________________  ____  .. 0.51

BDAT T reatment Standards for K069
[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

Cadmium.................................................... 1 6
Lead.................... ..................................... 0.51

BDAT T reatment Standards for K069 
Calcium Sulfate Subcategory

[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

TC L P  (mg/l)

Cadmium..................................... 0 14
Lead......4____ ______  ___ 0.24

BDAT T r e a t m e n t  S t a n d a r d s  f o r  K069 
N o n - C a l c i u m  S u l f a t e  S u b c a t e g o r y

[Nonwastewaters; Revised Front No Land Disposai]

Thermal recovery of lead in secondary lead smelters 
(R LEAD )

BDAT Treatment Standards for K100
[Wastewaters; Revised From No Land Disposal]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

Cadmium.......... ............................................ 1 .6
Chromium (Total)............. .......................... 0.32
Lead.............................................................. 0.51

BDAT Treatment Standards for K100
[Nonwastewaters; Revised From No Land Disposal]

Regulated constituent

Maximum for 
any single 

grab sample, 
T O P  (mg/l)

Cadmium_____________  ____________ 0.066
Chromium (Total)............ ...................... 5¿>
Lead___ _____________  „. ._ .. .. 0.51

* See § 268.42 Table 1 in today's rule for a de
tailed description of the technology standard referred 
to by the five letter technology code in parentheses.g. Mercury
D009— EP toxic for mercury.
K071— Brine purification muds from the 

mercury cell process in chlorine 
production, where separately prepurified 
brine is not used.

K106— W astewater treatment sludges from 
the mercury cell process in chlorine 
production.

P065— Mercury fulminate.
P092— Phenylmercury acetate.
U151—-Mercury.EPA is today promulgating treatment standards for D009, K106, P065, P092, and U151. EPA has revised the proposed regulatory approach for some of these wastes in response to comment EPA is also withdrawing the proposed revisions for K071 nonwastewaters. These wastes are described fully in the respective Listing Background Documents.(1) Review o f BD AT for 
Nonwastewaters. EPA identified thermal recovery processes, acid leaching, stabilization, and incineration as BDAT for mercury wastes. Commentera questioned whether thermal processing of mercury should be the basis (or the exclusive basis) for the treatment standard. Use of thermal processing raises issues of cross-media

transfer of mercury, as well as the environmental benefit of thermal processing over stabilization or land disposal. Other comments questioned the amenability of mercury sulfide wastes to stabilization as well as EPA's proposed restrictions on co-disposal of mercury wastes with alkaline wastes. The stabilization comments and the codisposal issues are addressed in section 
in.A.3.a.Multimedia issues raised by thermal processing of mercury materials involve the potential transfer of mercury and sulfur dioxide from the retorting/ roasting chambers to downstream air pollution control devices (APCD) and potentially to environmental media (e.g., air to water). Specifically, commenterà felt that EPA had not properly addressed the issue of mercury air emissions from retorting and urged EPA to quantify mercury emissions prior to determining whether roasting or retorting represents BDAT for mercury and sulfide wastes (i.e., K106).The Agency acknowledges the legitimacy o f the commentere’ concerns, which the Agency shares. The Agency discussed the issue of air controls for mercury retorting at 54 FR 48501. In addition, the Agency provided calculations in the administrative record for the proposed rule of the potential amounts of sulfur dioxide emissions to the air that could result from the retorting or roasting of mercury sulfide wastes such as K106, based on available performance data from a facility thermally processing cinnabar ores. EPA also included the document entitled, “Review of National Emission Standards (NESHAPs) for Mercury" (EPA 450/3-84-014,1984) in the proposed administrative record. In this 1984 document, EPA provided quantitative analysis for the potential of mercury air emissions from several industrial operations that include the thermal processing of cinnabar ores as well as the retorting of mercury containing wastes.The available air emission information shows that both mercury and sulfur dioxide emissions can be effectively controlled by well designed and well operated air pollution control devices that allow for the recovery of valuable mercury. Based on available air emission information, performance data from the thermal processing of cinnabar ores, and performance data from the retorting/roasting of mercury wastes, EPA determined that retorting/ roasting represent BDAT for mercury wastes. EPA reaffirms this determination in today’s rule. In order to assure that air emissions from mercury



22570 Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulationsare controlled adequately, the Agency is specifying as part of BDAT that die retorting unit either (a) be subject to the mercury NESHAP; (b) be subject to a BACT or LAER standard for mercury imposed pursuant to a PSD permit; or (c) that it be subject to a state permit that establishes emission limitations (within the meaning of section 302 of the Clean Air Act) for mercury. The Agency believes that with such air emission controls retorting is a treatment technology that minimizes threats to human health and the environment and so satisfies the requirements of section 3004(m). (Pending amendments to the Clean Air Act may also result in imposition of standards for these units.) (The Agency’s authority to impose these conditions on performance of a mercury retorting device comes directiy from its authority under section 3004(m) to establish methods of treatment. EPA is indicating here that part of the designated method includes operating pursuant to standards that prevent cross-media contamination. Such standards are enforceable under RCRA pursuant to the authority in section 3008(a).) In addition, as discussed more fully below, the Agency believes that this technology is preferable to stabilization.Several commenters believe that the treatment standards of roasting and retorting are not needed for K106 wastes that are generated as mercury sulfides. According to the commenters, these K106 wastes contain mercury in one of its less soluble forms. As a result, the commenters argued that sulfide stabilization—including the sulfide precipitation treatment that generates the K106—should be considered a mode of treatment under RCRA section 3004(m). The commenters also believe the migratory potential of mercury from sulfide sludges to the air or water is less than what could result from retorting/ roasting.EPA has evaluated these comments carefully but determined that treatment standards for those mercury wastes amenable to recovery should be based on recovery technologies. There is a strong preference in the land disposal restrictions legislation for treatment standards to be based on recovery where possible (e.g., S. Rep. No. 284 at 17). This preference is reinforced by the overall goals of RCRA to encourage waste minimization and resource recovery (e.g., RCRA section 1003(a)(6)). The Agency further concludes that compliance with the mercury NESHAP, PSD BACT/LAER controls, or state permitting requirements will ensure that air emissions of mercury are controlled

so as to be protective of human health and the environment. Commenters also raised the potential for fugitive air emissions from mercury waste handling operations preceding retorting. Since retorters would normally require RCRA storage permits, however, permit writers are able to craft controls to adequately control fugitive emissions using the omnibus authority in RCRA section 3005(c)(3). (The Agency intends to issue guidance to permit writers on this matter.)EPA has also considered the argument that wastes from retorting will contain a more teachable form of mercury than at least the mercury sulfide wastes (such as K106) being smelted in the unit. Although this will be true in some cases, as demonstrated in the record leachable mercury in retorting wastes will still be at low levels, and well below the characteristic level. More important, there will be less mercury to leach because most mercury will be recovered as product. The Agency estimates, based on data from the thermal processing of cinnabar ores and the retorting/roasting of a mixture of K071 and K106 wastes, that mercury retorting can recover 98-99% of mercury contained in the feed material. The overall potential of disposed mercury to be released to the environment will thus be significantly reduced. Retorting/ roasting also achieves volumetric waste minimization compared to stabilization, because it reduces the overall volume of waste to be disposed, unlike stabilization which increases overall volume. The Agency thus concludes that retorting/roasting is the appropriate method of treatment for recoverable mercury wastes. As explained below, however, the Agency has modified its proposed approach with respect to which mercury wastes are recoverable.(2) Revisions to the Cut-Off Level for 
Mercury Subcategories. EPA proposed a cut-off level of 16 mg/kg of total mercury in a hazardous waste to delineate two subcategories of mercury wastes (54 FR 48441-42), high and low, with high mercury wastes being required to meet a standard based on recovery. The 16 mg/ kg cut-off level was calculated from two sets of retorting/roasting data collected by EPA. One data set represents the retorting/roasting of mercury chloride/ mercury sulfide wastes (mixture of K071 and K106). The other data set represents the thermal processing of cinnabar ores which the Agency believes can simulate the retorting/roasting of mercury sulfide sludges (i.e., K106 wastes) because wastewater treatment sludges (including sulfide sludges) are routinely burned in multiple hearth furnaces, the same (or

similar) type of furnace that processes cinnabar ores. EPA relied on the K07l/ K106 treatment residual data, on the analytical data of cinnabar ore thermal recovery, and on the performance data from the thermal processing of cinnabar ores for the purpose of calculating the 16 mg/kg cut-off level. The level reflected the Agency’s view of mercury levels remaining after properly conducted recovery, and assumed that any higher level is recoverable. The majority of the commenters have submitted comments and data urging EPA to reconsider the proposed cut off level of 16 mg/kg in the retorting residual use at proposal to define the two subcategories of mercury wastes.The Chlorine Institute (Cl) and OxyChem have submitted performance data based on the retorting/roasting of mercury wastes. The Chlorine Institute’s performance data consists of bench- and pilot-scale test studies for the roasting of K106 having mercury sulfide species. OxyChem performance data consist of full-scale retorting tests of K106 and D009 wastes. None of OxyChem’s K106 and D009 wastes had mercury sulfide species.The Chlorine Institute’s data show that mercury sulfide sludges (K106 wastes) differ from cinnabar ores with regard to the concentration of chloride salts. The Chlorine Institute believes that the high concentrations of chloride salts in K106 are likely to interfere with the overall performance of retorting/ roasting operations. As explained in detail in the BDAT and Response to Comments Background Documents, however, EPA believes these chloride salts can be effectively controlled by a pretreatment step prior to retorting/ roasting along with the optimized operation of the retorting/roasting process.The Chlorine Institute also believes that their roasting data show that higher concentrations of residual mercury, in the order of 160 mg/kg mercury, may be left behind in the residues from retorting/roasting operations. OxyChem likewise believes that their performance data show that lower concentrations of residual mercury cannot routinely be achieved and thus should not be required for mercury wastes below 260 mg/kg.Another commenter pointed out more fundamentally that EPA should base the cut-off level for “Mercury Subcategories” not on treated residuals from the retorting/roasting operations but rather on mercury concentrations in the waste before retorting. In other words, the determination of what is recoverable should not be determined



Federal Register / V o i 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22571solely by levels reflecting mercury treatment. The commenter also believes that basing the cut-off level of “High Mercury Subcategory” on untreated mercury concentrations will better reflect similar BDAT determinations EPA had made for other recoverable wastes such as K061. EPA’s data for untreated mercury wastes being retorted/roasted domestically show minimum concentrations of mercury up to 255 mg/kg (for a mixture of K106 and K071 wastes).Based on these comments, EPA is revising the proposed cut-off level from the proposed 16 mg/kg to 260 mg/kg (rounded to two significant figures). Although the new cut-off level is based on the available data for low mercury concentrations of untreated mercury wastes being retorted/roasted, EPA points out that this new cut-off level of 260 mg/kg shuld not be deemed as a relaxation of the standard or treatability group. Instead, the new cut-off level takes into account consistency in identifying treatability groups and the variability inherent to mercury sulfide wastes, as documented by EPA’s thermal processing data of cinnabar ores and the fact that available data on these low levels of recoverable mercury fully support that well-designed and - operated thermal recovery processes allow routine recovery of valuable mercury.For the purpose of this rule, mercury nonwastewaters with mercury concentrations equal to or above 260mg/ kg mercury belong to the High Mercury Subcategory. Mercury nonwastewater with mercury concentrations below the 260 mg/kg mercury belong to the Low Mercury Subcategory.(3) Standards fo r A ll Wastewaters. EPA is promulgating a treatment standard of 0.030 mg/1 mercury for K106, P065, and P092. This treatment standard is based on the precipitation of mercury from wastewaters identified as K071 from the chlor-alkali industry using sulfide as the precipitant.EPA acknowledges that there may be certain wastewaters that may require combinations of other wastewater treatment technologies which may include either additional treatment (for the destruction or removal of organics) or additional treatment by sulfide precipitation and filtration for the purpose of meeting today’s treatment standards. The use of other wastewater treatment technologies are not precluded by this rule. This determination seems to be supported by the concurrence of other commenters either with the proposed standards or with EPA’s determination of BDAT for mercury wastewaters.

Some commenters objected to EPA’s rationale to transfer the K071 performance data to K106, P065, P092, U151, and D009 wastewaters. Among these commenters, one believes the proposed treatment standards are based on performance data that may not take into account other forms of mercury constituents which can be less amenable to sulfide treatment. However, this commenter submitted no specific data and thus failed to demonstrate that combinations of other wastewater technologies are unable to meet the standards.Other commenters concurring with EPA’s identification of BDAT believe EPA should base the treatment standards on the Office of Water (OW) performance data supporting the treatment standards for multi-source leachate. These commenters believe the OW-performance data represent the treatment of a more diverse universe of K071 wastewater than the one tested by EPA. These alternative performance data result in a treatment standard of0.11 mg/1 mercury.The multi-source leachate treatment performance data represent the treatment provided by sulfide chemical precipitation to different characteristic wastewaters that may include K071 wastewaters. EPA believes that the data developed from treating the specific mercury wastes is preferable to a transfer of performance data. Moreover, the commenters advocating the transfer submitted no data and so failed to demonstrate unachievability of the standards or whether their wastes are significantly different from the treated wastewaters supporting the proposed standards. The Agency is not convinced by these comments and thus, is promulgating treatment standards for K106, P065, P092, and U151 as proposed.For D009 wastewaters, EPA proposed two regulatory options. One option was to transfer K071’s performance treatment data and require a level of treatment below the D009 characteristic level. The other option was to set a treatment level at the characteristic level. For reasons discussed in preamble section IU.D., EPA is promulgating treatment standards at the characteristic level of 0.20 mg/1 mercury for D009 wastewaters as measured by TCLP.(4) Standards fo r K106 and U151 
Non wastewaters. EPA is promulgating treatment standards for these two wastes as proposed (54 FR 48441). The threshold for the High and Low Mercury Subcategories is revised, however, as explained in section (2) above.High Mercury Subcategory K106 and U151 wastes are required to be treated by retorting/roasting as a prerequisite

for land disposal. Residues from retorting/roasting operations are not prohibited from land disposal unless they leach mercury above 0.2 mg/1, as measured by the TCLP (see § 268.9 of the final rule indicating that normally any disposal of a waste exhibiting a characteristic is prohibited). Data indicate, however, that residues from retorting these wastes do not leach mercury at this level. Residues unacceptable for land disposal (i.e., above 0.2 mg/1) are required to comply with the appropriate standards for K106 or U151 wastes (i.e., High or Low Mercury Subcategory) presented below. It is impermissible to dilute a High Mercury Subcategory waste to reduce the mercury concentration to less than 260 mg/kg.For K106 and U151 nonwastewaters in the “Low Mercury Subcategory” (i.e., less than 260 mg/kg) the Agency is promulgating a treatment standard of0.025 mg/1 mercury as measured by the TCLP leachate. This level is transferred from acid leaching data for K071 nonwastewaters. Residues from this acid leaching process must be evaluated for mercury content to determine whether they should undergo roasting/ retorting. K106 and U151 nonwastewaters that contain less than 260 mg/kg and that also leach less than0.025 mg/1 mercury (as measured in the TCLP extract) are considered to have met the BDAT and can be land disposed.(5) W ithdrawal o f Proposed Revisions 
to K071 Nonwastewaters. EPA proposed that certain K071 nonwastewaters be retorted or roasted (54 FR 48442). The Chlorine Institute and generators of K071 submitted comments to EPA emphasizing that existing treatment standards should not be revised. These commenters pointed out that their K071 wastes currently being land disposed already have low concentrations of mercury (10 to 120 mg/kg mercury, average) which EPA had deemed to meet the requirement of 3004(m) of H SW A. They believe these low mercury concentrations are unattractive for retorting/roasting operations. In addition, they believe that retorting/ roasting may have not been demonstrated for these K071 wastes since the available data to EPA for the retorting/roasting of K071 wastes describe the treatment of untreated K071 wastes having low mercury concentrations of up to 255 mg/kg.Although EPA believes these treated forms of K071 can be treated by retorting/roasting, EPA is not adopting the proposed revisions to K071 wastes because their recyclability is



22572 Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulationsquestionable. H ie existing standard for these wastes thus will stay in place (53 FR 31166, August 17,1988 and § 268.41 (treatment standard for K071 nonwastewaters)). However, today’s decision does not preclude the Agency from revising the K071 treatment standards if new data become available.(6) Standards fo r P065 and P092 
Nonwastewaters. EPA is promulgating incineration as the treatment standard for P065 and P092 nonwastewaters followed by recovery or treatment of mercury from the incineration treatment residues if those residues are in the high mercury subcategory. (As noted at proposal, these organo-mercury wastes are not directly amenable for recovery, but must be pretreated to destroy carbon-metal bonds (54 FR 48442).) Incineration nonwastewater residues from these wastes that are above or equal to 260 mg/kg are considered to belong to the High Mercury Subcategory and thus must be recovered by retorting or roasting. Incineration wastewater residues must meet the treatment level of 0.030 mg/1 mercury as a prerequisite for land disposal. Nonwastewater residues from retorting/roasting operations are not prohibited from land disposal unless they leach mercury above 0.2 mg/1, as measured by the TCLP. Retorting/roasting residues unacceptable for disposal (i.e., above 0.2 mg/1) are required to comply with the appropriate standards for the High or Low Mercury Subcategory, depending on whether their total mercury concentration exceeds 260 mg/kg. Incineration residues below 260 mg/kg are considered to belong to the Low Mercury Subcategory which are not prohibited from land disposal unless they leach mercury above 0.025 mg/1 (as measured in the TCLP extract). See section (4) above for a discussion of this mercury leach level.(7) Standards fo r D009 
Nonwastewaters. The treatment standards for D009 nonwastewaters in the High Mercury Subcategory are promulgated as “Roasting or Retorting as a Method of Treatment, or Incineration followed by Roasting or Retorting of Incinerator nonwastewater residues (e.g., calcinates, soot, ash, or wastewater treatment sludges from the treatment of incineration scrubber waters) provided such residues exceed 260 mg/kg total mercury. Residues from retorting/roasting operations are not prohibited from land disposal unless they leach mercury above 0.20 mg/1, as measured by the TCLP. Retorting/ roasting residues unacceptable for disposal (i.e., above 0.20 mg/1) are required to comply with the appropriate

standards for the High or Low Mercury Subcategory. The applicable standards for wastes in the Low Mercury Subcategory are discussed at the end of this section. As a result, if the initial organic content is too high for the retorting or roasting, incineration can be used as a pretreatment step to the retorting/roasting.A t least one facility submitted data showing that wastes with concentrations of semivolatile organics up to 30 percent are currently being retorted outside the United States. The facility described its waste as a mercury spent catalyst contaminated with an intermediate chemical used in the manufacture of polymers. The facility sends this D009 waste overseas for the purpose of direct retorting of mercury. Based on this information, EPA believes the proposed standards can be promulgated as proposed.Several commenterà have identified a list of D009 wastes which they believe meet EPA’s criteria of contaminated soils and debris. The commenters believe this list of D009 debris are not amenable to retorting/roasting.However, they have proposed alternative treatment standards based on the use of a chemical decontamination technology. The chemical decontamination standards require the use of three steps: (1) Decontamination of debris wastes based on polysulfide or hydrochloride solutions; (2) triple water rinses of the chemically decontaminated wastes; and(3) (sulfide) chemical precipitation of mercury from contaminated solutions and water washes. The chemically decontaminated and triple water rinsed debris would not be prohibited from land disposal.EPA has been unable to determine whether the alternative chemical decontamination technology specifically represents BDAT for these wastes. EPA currently lacks performance data from the use of this technology on D009 debris wastes. If performance data become available, the Agency may be publishing revisions to today’s standards as it continues the general effort to develop separate standards for soil and debris wastes. See also section III.A.3.(a}(2) for a further discussion of treatment for inorganic solids debris.Another reason that the Agency is not adopting these procedures as the treatment standard for mercury debris is the possibility that mercury could ultimately be recovered. One commenter provided information indicating that their facility routinely recovers chromium from debris such as waste refractory bricks containing chromium.

The bricks are crushed and recycled as feedstock along with other raw materials in the manufacture of refractory brick. EPA believes that this recycling technology (following pretreatment) may be generally applicable and can be used to treat at least some D009 debris.For D009 wastes in the Low Mercury Subcategory, EPA is promulgating a treatment standard of 0.20 mg/1, as measured by the TCLP. Achievability of these standards are supported by K071 treatment data and other stabilization data submitted to the Agency. The Final BDAT Background Document for Mercury contains a detailed technical discussion for the development of all the treatment standards promulgated today.
BDAT T reatment Standards for K106 

and U151
[All nonwastewaters in the High Mercury Subcatego

ry (i.e., greater than or equal to 260 mg/kg total 
mercury)!

Roasting or Retorting (R M ER C)

BDAT T reatment Standards for K106 
and U151

[Nonwastewaters that are residues from R M ER C 
and are in the Low Mercury Suocategory (i.e., less 
than 260 mg/kg total mercury)]

Regulated constituent

Maximum 
few any 

single grab 
s a m p », 

T C L P  (mg/l)

Mercury........................................................... 0.20

BDAT T reatment Standards for K106 
and U151

[Nonwastewaters that are not residues from R M ERC 
and are in the Low Mercury Subcategory (i.e., less 
than 260 mg/kg total mercury)]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

TC LP  (mg/1)

M am  iry ....................................................... 0.025

BDAT T reatment Standards for K106 
and U151

[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/1)

Mercury........................................................... 0.030
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BDAT T r e a t m e n t  S t a n d a r d s  f o r  D009
[All nonwastewaters that contain mercury and or

ganics (and are not incinerator residues) and are 
also in the High Mercury Subcategory (i.e., greater 
than or equal to 260 mg/kg total mercury)]

Incineration of wastes with organics and mercury 
(IM ERC) or roasting/retorting (R M ER C)

BDAT T r e a t m e n t  S t a n d a r d s  f o r  D009
[Nonwastewaters that are inorganics (including in

cinerator residues and residues from R M ERC) and 
are in the High Mercury Subcategory (i.e., greater 
than or equal to 260 mg/kg total mercury)]

Roasting or retorting (R M ER C)

BDAT T r e a t m e n t  S t a n d a r d s  f o r  D009
[All nonwastewaters in the Low Mercury Subcatego

ry (i.e., less man 260 mg/kg total mercury)]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

TC L P  (mg/1)

Mercury.................................................- ....... 0.20

BDAT Treatment Standards for D009
[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/1)

Mercury.......................................................... 0.20

BDAT T r e a t m e n t  S t a n d a r d s  f o r  P065
[All nonwastewaters that are not incinerator resi

dues and are not residues from R M ERC; regard
less of Mercury Content]

Incineration of wastes with organics and mercury 
(IM ERC)

BDAT T r e a t m e n t  S t a n d a r d s  f o r  P092
[All nonwastewaters that are not incinerator resi

dues and are not residues from RM ERC; regard
less of Mercury Content]

Incineration of wastes with organics and mercury 
(IM ERC) or roasting/retorting (RM ERC)

BDAT T r e a t m e n t  S t a n d a r d s  f o r  P065 
AND P092

[Nonwastewaters that are either incinerator residues 
or residues from RM ERC, and are in the High 
Mercury Subcategory (i.e., greater than or equal to 
260 mg/kg total mercury)]

Roasting or retorting (RM ERC)

BDAT T r e a t m e n t  S t a n d a r d s  f o r  P065 
a n d  P09?

[Nonwastewaters that are incinerator residues (and 
are not residues from R M ERC) that are also in the 
Low Mercury Subcategory (i.e., less than 260 mg/ 
kg total mercury)]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

TC L P  (mg/1)

Mercury........................................................... 0.025

BDAT T r e a t m e n t  S t a n d a r d s  f o r  P065 
a n d  P09?

[Nonwastewaters that are residues from R M ERC 
and are in the Low Mercury Subcategory (i.e., less 
than 260 mg/kg total mercury)]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

TC L P  (mg/1)

Marra iry ...................................................... 0.20

BDAT T reatment Standards for P065 
AND P092

[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/1)

Marra iry .......................................................... 0.030

h. Selenium
D010—EP toxic for selenium 
P103— Selenourea 
P114— Thallium selenite 
U204— Selenious acid 
U205— Selenium disulfide rFor the proposed rule the Agency had no specific treatment data on RCRA hazardous wastewaters or nonwastewaters containing significant quantities of selenium (54 FR 48433). However, based on the similarities in chemical behavior of arsenic and selenium, the Agency extrapolated the treatment performance data for arsenic- containing wastewaters and nonwastewaters to the selenium- containing wastewaters and nonwastewaters, respectively.(1) Standards for Selenium-Containing 
Nonwastewaters. The Agency believes that for most wastes containing high concentrations of selenium, recovery of selenium is feasible using recovery technologies used by copper smelters and copper refining operations. The Agency does not have any performance data for selenium recovery, but

information available to the Agency indicates that recovery of elemental selenium out of certain types of scrap material and other types of waste is currently practiced in the United States. The Agency requested comments and data on the applicability of these, and any other, recovery technologies for wastes containing selenium; however, the Agency received no responses to these issues.The Hazardous Waste Treatment Council (HWTC) submitted treatment performance data for stabilization of selenium wastes using proprietary reagents to induce cementitious, siliceous, and pozzolanic stabilization reactions. One data set shows a D010 waste containing selenium concentrations of 5 ppm total selenium and 2.97 mg/1 in the TCLP extract reduced to concentrations of 0.282 mg/1 in the TCLP extract. The binder-to- waste ratio was 1 to 1. Another data set shows results for treatment of a mineral processing waste believed to be a D010 waste because of the high selenium concentrations in the TCLP leachate. The waste contains up to 700 ppm total selenium and 3.74 mg/1 selenium in the TCLP leachate. The treated residuals leach between 1.80 and 0.154 mg/1 selenium based on TCLP methodology. This waste also contains high concentrations of arsenic, cadmium, and lead. The binder to waste ratios varied from 1.3 to 2.8.Data were also submitted by the HW TC for the stabilization of wastes containing selenium dioxide (U204) an selenium sulfide (U205). Data for stabilization of the discarded pure product show values of 30 and 6.05 mg/1 in the TCLP leachate for U204 and U205, respectively. The binder-to-waste ratios were 1.8 for each study. Data for stabilization of spiked soil samples containing 1000 ppm of the U204 compounds show values of 45.6 mg/1 in the unstabilized TCLP leachate and 2.88 mg/1 in the stabilized TCLP leachate. Data for stabilization of spiked soil samples containing 1000 ppm of the U205 compounds show values of 0.207 mg/1 in the unstabilized TCLP leachate and 0.154 mg/1 in the TCLP leachate.For the proposed rule, the Agency had no stabilization data for selenium and could not investigate the potential problems in stabilization for high concentrations of selenium. The Agency believed, based on selenium’s chemical similarities to arsenic, that the same complications would occur (e.g., increased leaching when using alkaline binders). Therefore, the Agency determined that vitrification was the “best” technology for selenium wastes



22574 Federal Register / Vol. 55, No. 106 / Friday, June Ì ,  1990 / Rules and Regulationsand extrapolated the performance data for vitrification of arsenic to D010 nonwastewaters and proposed the same concentration-based standard, 5.6 mg/1 selenium as measured in the leachate generated by the EP toxicity test (54 FR 48432). In a similar manner, the Agency proposed to transfer this concentration- based treatment standard of 5.6 mg/1 selenium to P i03, P114, U204, and U205 nonwastewaters. The Agency has received a comment indicating that selenium parallels the melting behavior of arsenic and that the transfer of performance data was valid; however, no performance data for the vitrification of selenium were submitted during the comment period.EPA still believes that vitrification is an applicable technology for treatment of selenium wastes based on the history of the commercial glass industry using the metal as an additive and the melting behavior of selenium, which is similar to that of arsenic. However, unlike arsenic, no known generators of selenium wastes are investigating vitrification as a treatment technology. The Agency continues to believe that most wastes containing high levels of selenium are being recovered because of the high market value of selenium (approximately $10.00/pound).The Agency has developed performance standards based on stabilization as BDAT since the only treatment data submitted by commenters, and available to the Agency, were for the stabilization of selenium. Because EPA has information indicating that wastes containing high concentrations of selenium are rarely generated and land disposed, the Agency does not believe that the pure product and simulated wastes are representative of wastes that would require stabilization treatment but are more representative of wastes that should be recovered for the selenium content. Consequently, the Agency is not using any performance data for treatment of these wastes, but is using the performance data for the D010 waste containing up to 700 ppm selenium since this waste contains more selenium than the other wastes and is believed to be the most difficult to treat waste. Based on these data, the Agency has used an analytical recovery of 85 percent to calculate a corrected average concentration of 0.80 mg/1. Next, multiplying the corrected value by a variability factor of 7.15 (calculated from the same selenium treatability data) gives a treatment standard of 5.7 mg/1 selenium in the TCLP leachate. The Agency is transferring the stabilization performance from D010 to P103, P114,

U204, and U205 because EPA believes this waste to be most representative of wastes requiring stabilization and not recovery.Because this treatment standard (5.7 mg/1) is above the level of leachable selenium that defines the waste as D010 (1.0 mg/1), D010 wastes that are generated at a level between 5.7 mg/l and 1.0 mg/1 meet the treatment standard but are still considered to be hazardous wastes (assuming the TCLP value exceeds 1.0 mg/1) and, therefore, must be land disposed in a subtitle C facility.(2) Standards fo r Selenium-Containing 
Wastewaters. Based on the lime, manganese sulfate, and ferric precipitation wastewater treatment data used to calculate the proposed standards for the arsenic wastewaters, the Agency proposed a treatment standard of 0.79 mg/1 selenium for the selenium in D010, P103, P i 14, U204, and U205 wastewaters (54 FR 48431). The Agency also proposed a second option of limiting the treatment standard for D010 wastewaters to the characteristic level of 1.0 mg/1.The Agency solicited comments regarding the transfer of the arsenic performance data to selenium wastewaters and specifically solicited additional treatment data for wastewaters containing treatable levels of selenium that would classify the wastewaters as D010 prior to treatment. Although several commenters support EPA’s determination that arsenic and selenium typically exist in aqueous conditions as oxo-anions and do not exhibit the cationic behavior of other metals, they do not agree that all selenium and arsenic species can be removed by the use of the same treatment technology (i.e., chemical precipitation).One commenter sent treatment data indicating that precipitation of selenium using ferric chloride at pH 7.0, calcium hydroxide at pH 12.1, aluminum at pH 7.0, ferrous iron at pH 7.0, or sodium sulfide at pH 6.5 could not achieve the level of 0.79 mg/1 selenium. Another commenter said that selenium cannot be removed from wastewaters using lime, but can be removed by sulfide treatment. The commenter stated that for the treatment to be effective a pH of less than 2.0 is required.The Agency received information about the treatment performance of selenium removal using sulfide treatment. This information indicates that selenium can be reduced in wastewaters to the characteristic level (i.e., 1.0 mg/1 selenium). Additionally, the precipitate contains elemental

selenium, which can be recovered and sold for reuse. Based on the new performance data the Agency is promulgating a treatment standard of 1.0 mg/1 selenium for the selenium in D010, P i03, P114, U204, and U205 wastewaters.
BDAT T r e a t m e n t  S t a n d a r d s  f o r  103, 

P114, U204, and U205
[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
TC L P  

leachate 
(mg/1)

Selenium....................................................... 5.7

BDAT T r e a t m e n t  S t a n d a r d s  f o r  

D010, P103, P114, U204, and U205
[Wastewaters]

Regulated constituer.;

Maximum for 
any single 

grab sample, 
- total 

composition 
(mg/l)

Selenium ..................................... 1.0

i. Silver
D011— Characteristic for Silver  
P099—Potassium silver cyanide 
P104— Silver cyanide(1) D011. In the proposed rule for nonwastewaters and wastewater forms of D011, the Agency proposed treatment standards and methods of trea tment below the characteristic level (0.072 mg/ 1 measured by TCLP and 0,29 mg/1). Commenters indicated thst these levels were unachievable for many D011 wastes, such as silver thiosulfate complex waste generated from the photoprocessing industry. This waste is very stable and is not always amenable to recovery or stabilization. The Agency also proposed an option of capping the treatment standards for D011 at the characteristic level. Based on the comments received, the Agency has determined that this second option better represents the overall achievability of treatment for D011 wastes.(a) Wastewaters. In the proposed rule, the Agency proposed a trea tment standard for D011 wastewaters of 0.29 mg/1 based on data from the EPA Office of Water’s Effluent Guidelines program. In addition, the Agency solicited comments on whether it should specify the use of chloride as the precipitating reagent for all wastewaters containing silver. Commenters opposed specifying



Federal Register / Vol. 55, No. 106 / Friday, June 1 , 1990 / Rules and Regulations 22575precipitating reagents stating that most wastewater streams contain more than one metal and the use of a required precipitating agent for one metal could interfere with the precipitation of any other metals in the waste stream. The Agency agrees with the commenter’s position and is therefore not specifying precipitating agents for silver.The Agency also solicited comments on the applicable technologies to treat silver wastewaters to the proposed concentration based standard. Based on a review of the comments, the Agency received information that indicated that ion exchange is an applicable technology for silver wastewaters, but will not be able to achieve the proposed standards. Therefore, because of the lack of treatment data and because of the diversity of D011 wastewaters, the Agency is promulgating the treatment standard for D011 wastewaters at the characteristic level of 5.0 mg/1 as measured by the EP toxicity.(b) Nonwastewaters. The Agency proposed three options for treatment standards for D011 nonwastewaters. One option was based on the inherent economic value of silver and the general lack of treatment data for wastes containing various levels of silver. This option proposed ’‘Recovery as a Method of Treatment” . Another option proposed was to transfer the performance of stabilization for F006 wastes to silver non-wastewater (i.e. a numerical treatment standard of 0.072 mg/1 as measured by the TCLP). The third alternative for the characteristic wastes was to establish the treatment level at the characteristic level of 5.0 mg/1 as measured by the EP toxicity. The Agency solicited data on the treatment of D011 nonwastewaters. No data was received but many comments pointed out that the proposed treatment standard is unachievable. The commenters claimed that silver in many D011 nonwastewaters can not be recovered because these wastes contain silver sulfate complexes. In addition, many commenters stated that the treatment standard of 0.072 mg/1 is not achievable due to the diversity of the D011 wastes. The Agency agrees with the commenters that some of the D011 wastes can not be recovered or be treated to the treatment level. The commenters did not provide any treatment data for D011 nonwastewaters but did provide substantial technical arguments (based on the chemical nature of wastes classified as D011 nonwastewaters) that recovery is not an applicable technology for all D o ll nonwastewaters and that the performance of stabilization for

D011 nonwastewaters may not achieve similar treated concentrations of silver. Therefore, the Agency is promulgating the treatment standards for D011 nonwastewaters at the characteristic level of 5.0 mg/1 measured by the EP toxicity.(2) P099 and P104. The Agency is promulgating the wastewater treatment standard for silver as proposed. The Agency received no comments disputing the technical feasibility of the transfer of the Effluent Guidelines data to P099 and P104 wastewaters. As a point of clarification, the Agency is promulgating a numerical treatment standard as opposed to a method of treatment for silver. Treatment standards for cyanides contained in P099 and P i04 wastewaters, and cyanides as well as silver in P099 and P i04 nonwastewaters, were promulgated in the Second Third final rule on June 23,1989 (54 FR 26614).
BDAT T r e a t m e n t  S t a n d a r d s  f o r  D011

[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample 
total

composition
(mg/1)

Silver........................................................ 5.0

BDAT T r e a t m e n t  S t a n d a r d s  f o r  D011
[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample 
total

leachate by 
T C L P  (mg/1)

Silver.................................... ....................... 5.0

BDAT T r e a t m e n t  S t a n d a r d s  f o r  P099 
a n d  P104

[Wastewaters]

Regulated constituent

Maximum for 
any 24 hour 
composite 

sample total 
composition 

(mg/1)

Silver........................................... 0.29

See also the promulgated standards for cyanides in the Second Third Final Rule.j. Thallium
P lliF —Thallic oxide  
P114—Thallium (I) selenite 
P115— Thallium (I) sulfate 
U214—Thallium (I) acetate 
U215—Thallium (I) carbonate

U210— Thallium (I) chloride 
U217— Thallium (I) nitrateIn today’s rule, the Agency is promulgating nonwastewater and wastewater treatment standards for P113, P115, U214, U215, U218, and U217 thallium wastes as proposed. No comments were received addressing the proposed approach for regulating these wastes.The Agency proposed to establish a thallium nonwastewater treatment standard for P114, thallium selenite, expressed as recovery or stabilization as a required method of treatment A  thallium wastewater treatment standard was also proposed, 0.14 mg/1. These thallium treatment standards are not being promulgated today. The Agency is promulgating, however, P114 treatment standards for selenium nonwastewaters and wastewaters (see preamble section III.A.3.h.). The Agency is taking this action because it believes that the treatment of selenium in P114 will also provide substantial treatment of thallium.The Generator Survey indicates that most thallium nonwastewaters are characterized as inorganic salts used as research chemicals, or off-specification or out-dated materials. TTie Agency believes that due to the relatively high economic value of thallium, generators have an economic incentive to investigate recovery options and source reduction techniques. There may be cases, however, at very low concentrations and low waste volumes when recovery may not be a viable alternative for thallium wastes. No comments were received on the proposed nonwastewater standard, therefore, the Agency promulgating the nonwastewater treatment standard expressed as required methods: “Recovery or Stabilization” . (See § 268.42 Table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.)Most thallium wastewaters are characterized as metallic acidic liquids. Thallic hydroxide is very insoluble, therefore, thallium wastes can be treated by chemical oxidation followed by chemical precipitation with hydroxide reagents, settling and filtration, in order that most of the thallic compounds will precipitate out into the sludge. The Agency proposed a treatment standard for thallium wastewaters based on data from the EPA Office of Water’s Effluent Guidelines program of 0.14 mg/1. No comments were received on this proposed treatment standard, therefore, the Agency is promulgating as proposed.
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BDAT T reatment Standards For 
P113, P115, U214, U215, U216, A N D  

U217
(Nonwastewaters)

Thermal recovery (R TH R M ) or stabilization (S TA B L) 
as a method of treatment

BDAT T reatment Standards for P113, 
P115, U214, U215, U216, A N D  U217

¿Wastewaters)

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/1)

Thallium ........................................................ 0.14

k. Vanadium
P119— Ammonium vanadate 
P I 20— Vanadium pentoxideAt proposal, the Agency had no data from the treatment of P119 and P120 nonwastewaters upon which to establish concentration-based treatment standards. The Agency had data, however, on the recovery of vanadium from spent catalysts that typically contain about 5% vanadium. The Agency also anticipated that wastes containing vanadium could also be stabilized. This recovery and stabilization information were the basis of the proposed nonwastewater treatment standard for P119 and P120 expressed as required methods of treatment: thermal recovery or stabilization. Commenters generally supported the proposed nonwastewater treatment standard.One commenter, however, suggested that the thermal recovery treatment standard should be revised to include recovery by dissolution, chemical precipitation, followed by thermal treatment. The Agency agrees that pretreatment practices such as dissolution, chemical precipitation, cation exchange, or resin adsorption that are performed in tanks or containers are not precluded by today’s final treatment standard. However, since these recovery processes are not precluded by any treatment standard (as long as the recovery is not performed in land disposal units) and since the Agency currently lacks information to clarify a description of a specific thermal recovery process for vanadium wastes in § 268.42 Table 1 (i.e., it is uncertain that the thermal recovery process for vanadium matches the description for thermal recovery listed under the five letter technology code

identified as RTHERM), the Agency is promulgating a standard for P119 and P120 that only specifies stabilization as a method of treatment.A  treatment standard was proposed for vanadium wastewaters of 0.042 mg/1 based on data from the EPA Office of Water’s Effluent Guidelines program. Commenters asserted that this wastewater treatment standard and was unattainable and was probably due to the effects of dilution. Upon reexamination of these data, the Agency tends to agree that this low level was due to dilution and is, therefore, not promulgating this treatment standard in today’s rule. The Agency received data that were classified as Confidential Business Information during the comment period from a proprietary wastewater treatment technology. Since these data reflect the actual treatment of P119 and P120 wastewaters (and the Agency has no other treatment data for these wastes) the Agency has decided to use them to calculate today’s final wastewater treatment standard of 28 mg/1.The proposed rule included a statement that P119 and P120 nonwastewaters can be generated as spent Catalysts from chemical production or as fly ash from the iron and steel industry. Commenters pointed to this statement as a mistake, and requested clarification on the definition of P119 and P120 wastes. The Agency regrets the confusion that was caused by this statement and agrees that it was a mistake. The statement would actually apply to vanadium-containing compounds that do not meet the definition of listed P119 and P120 wastes (i.e., they are not unused commercial chemical products). Spent catalysts and iron and steel industry fly ash are not classified as P119 and P120.Commenters requested that the Agency establish another treatability group for P119 and P120 nonwastewaters because containers or container liners from the shipment of ammonium metavanadate or vanadium pentoxide as commerical chemical products may become P119 or P120 hazardous waste. The Agency disagrees that another treatability group is needed. In the event that a non-empty container from the shipment of P119 or P120 is generated and today’s treatment standard cannot be met, the generator may petition the Agency for a variance from the treatment standard.

BDAT T reatment Standards for P119 
and P120

(Nonwastewaters)

Stabilization (S TA B L) as a method of treatment

BDAT T reatment Standards for 
P119 and P120

(Wastewaters)

Regulated constituent

24 hour 
composite 

sample, 
total

composition
(mg/l)

Vanadium....................................................... 28

4. Treatment Standards for Remaining F  
and K  Wastesa. F002 and F005
F002—The following spent halogenated

solvents: Tetrachloroethylene, methylene 
chloride, trichloroethylene, 1,1,1- 
trichloroethane, chlorobenzene, 1,1,2- 
trichloro-l,2,2-trifluoroethane, ortho
dichlorobenzene, trichloro- 
fluoromethane, and 1,1,2-trichloroethane; 
all spent solvent mixtures/blends 
containing, before use, a total of ten 
percent or more (by volume) o f one or 
more o f the above halogenated solvents 
or those listed in F001, F004, or F005; and 
still bottoms from the recovery of these 
spent solvents and spent solvent 
mixtures.

F005— The following spent non-halogenated 
solvents: Toluene, methyl ethyl ketone, 
carbon disulfide, isobutanol, pyridine, 
benzene, 2-ethoxyethanol, and 2- 
nitropropane; all spent solvent mixtures/ 
blends containing, before use, a total of 
ten percent or more (by volume) of one or 
more o f the above non-halogenated 
solvents or those solvents listed in F001, 
F002, or F004; and still bottoms from the 
recovery o f these spent solvents and 
spent solvent mixtures.EPA is promulgating treatment standards for 1,1,2-trichloroethane, benzene, 2-ethoxyethanol, and 2- nitropropane. EPA has revised its proposed approach for wastewaters in response to comments. These four organic compounds were added as hazardous constituents to the F002 and F005 spent solvents in 1986 (see 51 FR 6737, February 25,1986). Today’s treatment standards only apply to these four new solvents. Treatment standards for other solvents in F002 and F005 remain as promulgated in the 51 FR 40572, November 7,1986, Solvents and Dioxins Rule. A  technical description of these four new spent solvents can be found in the Listing Document for F002 and F005, as amended in 1986, and in 40 CFR 261.31.



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22577The Agency received comments addressing various issues related to these wastes. One commenter pointed out that there were discrepancies between the proposed treatment standards for 1,1,2-trichloroethane in both wastewater and nonwastewater forms of F002. The discrepancies occurred in the concentration-based standards presented in the preamble, and the regulation (see 54 ITl 48461, November 22,1989). A  similar discrepancy occurred in the wastewater treatment standard for 2-nitropropane in F005. EPA thanks the commenter for pointing out these typographical errors. The proposed BDAT Background Document Amendment for F002 and F005 confirms that the concentration- based standard for 2-nitropropane in wastewater forms of F005 in the preamble discussion was in error. The concentration-based standards printed in the regulatory tables for 1,1,2- trichloroethane wastewaters and nonwastewaters likewise were in error. The preamble and the proposed Background Document Amendment presented the correct treatment standards. The correct treatment standards are being finalized in today’s rule.(1) Revisions to the Proposed Rule for 
Wastewaters. Other commenters urged the Agency to develop treatment standards for wastewater forms of F002 and F005 based on residues from wastewater treatment technologies rather than incineration scrubber waters. Commenters felt that EPA has several performance data from wastewater treatment technologies treating wastewaters containing the same or similar constituents to F002 and F005 which EPA can use in order to develop treatment standards. Commenters emphasize that these performance data better represent the treatment of organic-containing wastewaters rather than incineration scrubber waters alone.As stated in the Final Rule for Land Disposal Restrictions for Second Third Wastes (54 FR 26629) and reiterated in the proposed rule for Third Third Wastes (54 FR 48390), when the Agency has appropriate wastewater treatment data from well-designed and well- operated wastewater treatment units, it prefers to use these data rather than scrubber water concentrations to develop wastewater treatment standards.Commenters to the proposed First Third, Second Third, and Third Third rules almost unanimously supported that EPA should promulgate wastewater standards based on the performance of

specific wastewater treatment rather than incinerator scrubber water constituent levels. After reviewing all available data and comments, the Agency agrees with these comments, and is promulgating concentration- based treatment standards for 1,1,2- trichloroethane and benzene based on wastewater treatment data rather than scrubber water for all wastes that were proposed in the Third Third rule. While the Agency did not specifically identify the standards based on wastewater treatment data as alternatives for F and K wastewaters, the Agency believes that this is a logical outgrowth of the notice and comment process. As such, the Agency is today modifying the wastewater treatment standards for F002 and F005.(2) Treatment Standards fo r 1,1,2- 
Trichloroethane (F002) and Benzene 
(F005). The treatment standards promulgated today for organics in wastewater forms of F002 and F005 are based on performance data generated from one, or a combination of two or more of the following BDAT technologies: Biological treatment, steam stripping, carbon adsorption, liquid extraction, and others. (See Section III.A.6.(3) of today’s preamble for a discussion of these performance data.) Those treatment standards are expressed as concentration levels for 1,1,2-trichloroethane (F002) and benzene (F005).The treatment standards promulgated for organics in nonwastewater forms of F002 and F005 are based on incineration. These treatment standards are expressed as concentration based standards for 1,1,2-trichloroethane (F002) and benzene (F005).Each treatment standard is based on the treatment of another waste containing the same or similar constituents to the one of concern. EPA believes that none of the constituents in F002 and F005 are likely to interfere with the treatment of organics in F002 and F005. As a result, EPA is transferring the available performance data to these two wastes.(3) Treatment Standards Expressed as 
Methods o f Treatment for 2- 
ethoxyethanol and 2-nitropropane. Comments were received indicating drastic detection limits discrepancies in nonwastewater forms that contain 2- nitropropane. The proposed treatment standards relied on pilot scale data from the stripping of synthetic wastewaters along with incineration performance data for a waste containing a constituent as difficult to treat as 2- nitropropane. Based on the available data, EPA believes that 2-nitropropane

may not be amenable to analytical quantification and thus, a concentration- based treatment standard is not be a viable regulatory option at this time.(See section IILA.5.b)Another problematic constituent is 2- ethoxyethanol. As with 2-nitropropane, the proposed treatment standards relied on in-house treatment studies and performance data from similar wastes. For 2-ethoxyethanol, EPA specifically conducted bench-scale studies for the biological treatment of synthetic wastewaters spiked with 2- ethoxyethanoL Modifications to existing analytical test methods were needed in order to enable EPA to analyze these two organic constituents in wastewaters and nonwastewaters. EPA has determined that the available information is insufficient to promulgate concentration-based treatment standards for wastewater and nonwastewater forms of F005 at this time. As a result, EPA is withdrawing the proposed concentration based treatment standards for F005 wastes that contain 2-nitropropane and 2- ethoxyethanol respectively (i.e., F005 wastes that are listed due to the presence of these constituents). EPA is instead promulgating required methods as the treatment standard.EPA proposed incineration or steam stripping followed by carbon adsorption as methods of treatment for F005 wastewaters containing 2-nitropropane. This proposal relied on in-house pilot scale steam stripping studies of 2- nitropropane as well as a transfer of steam stripping data for wastewaters containing nitrobenzene. EPA’s in-house treatment study indicated that 2- nitropropane is likely to form an azeotrope with water. Therefore, any technology-based treatment standard that specifies steam stripping for these wastes must also specify (or at least emphasize) operating conditions capable of treating this type of azeotrope (or prevent its generation). At this time, EPA lacks sufficient information to develop such detailed standards. EPA is thus withdrawing steam stripping as part of an alternative technology-based treatment standard.The Agency has determined that chemical oxidation followed by carbon adsorption as well as wet air oxidation followed by carbon adsorption represent BDAT for F005 wastes listed for 2- nitropropane. This determination is based on available performance data for wastewaters containing organic constituents that are as difficult to treat as 2-nitropropane. EPA does not expect any of the other constituents in F005 wastewaters to interfere with the



22578 Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationstreatment of 2-nitropropane when treated by these technologies. As a result, EPA is promulgating these two treatment trains along with incineration as technology-based treatment standards for F005 wastewaters listed for 2-nitropropane.Based on the revisions to the proposed treatment standards for F005 wastewaters containing 2-nitropropane, EPA is also withdrawing its proposed criteria for defining wastewaters in this category of F005 wastewaters (i.e., less than 4% TO C and less than 1% TSS.) The definition of wastewaters and nonwastewaters is thus consistent with those established for all hazardous wastes (i.e., as defined in section 268.2(a)(6) of today’s rule but not including the wastewater definitions excluded in § 268.2(a)(6) (i) through (iv).)EPA is promulgating the proposed technology-based treatment standards for F005 wastes listed for 2- ethoxyethanol as incineration or biodegradation. EPA believes that these technologies are BDAT based on a transfer of information on the treatment of n-butyl alcohol using activated sludge. EPA believes that n-butyl alcohol is as difficult to treat as 2- ethoxyethanol.For nonwastewater forms of F005 containing these two constituents, EPA is promulgating a treatment standard of “Incineration” as a method of treatment. EPA is specifying further that incinerators operate in accordance with the technical requirements of part 264 subpart O or part 265 subpart O. Residues from incineration are not precluded from land disposal. However, nonwastewater forms of F005 resulting from the required wastewater treatment processes must comply with the incineration treatment standards as a pre-requisite for land disposal.
BDAT Treatment Standards for F002, 

Listed for 1,1,2-Trichloroethane

[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single, grab 
sample, 

total
composition

(mg/kg)

1,1,2 -T richloroethane................................. 7.6

BDAT T reatment Standards for F002, 
Listed for 1,1,2-Trichloroethane

[Wastewaters]

Regulated constituent

Maximum for 
any

composite 
sample, total 
composition 

(mg/l)

1,1,2 -Trich loroethane................................ 0.030

BDAT T reatment Standards for F005, 
Listed for Benzene

[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/kg)

Benzene.......................................................... 3.7

BDAT T r e a t m e n t  S t a n d a r d s  f o r  F005, 
L i s t e d  f o r  B e n z e n e

[Wastewaters]

Regulated constituent

Maximum 
for any 

composite 
sample, 

total
composition

(mg/l)

Benzene......................................................... 0.070

BDAT T reatment Standards for F005, 
Listed for 2-Nitropropane or 2- 
Ethoxyethanol

[Nonwastewaters]

Incineration (INCIN) as a method of treatment

BDAT T reatment Standards f o r  F005, 
Listed f o r  2-Ethoxyethanol

[Wastewaters]

Incineration (INCIN); or biodegradation (B IO D G ) as 
methods of treatment

BDAT T reatment Standards for F005, 
Listed for 2-Nitropropane

[Wastewaters]

Incineration (INCIN); chemical oxidation (CHO XD) 
followed by carbon adsorption (CAR BN); or wet air 
oxidation (W E TO X ) followed by carbon adsorption 

(C AR BN ) as methods of treatment

b. F006 and F019In today’s final rule, the Agency is promulgating an amendment to Method 9012, used for analyzing wastes for cyanides. In this amendment, the Agency is specifying that in order to determine compliance with the promulgated treatment standards for nonwastewaters in cyanides, a facility must use a 10 gram sample size and a distillation time of 1 hour and fifteen minutes.In the June 23,1989 Second Third final rule, the Agency promulgated treatment standards for amenable and total cyanide constituents for the electroplating, heat treating, and acrylonitrile F and K wastes (54 FR 26610-26615). The Agency transferred certain of these treatment standards to the cyanide wastes listed as P waste codes. The analytical method used to measure cyanide concentrations in treatment residues (thereby determining compliance with the treatment standard) was SW-846 Method 9012.Commenters suggested that the Agency not amend the analytical method and that the Agency conduct a study that investigates improvements for the analytical method for cyanides and treatment of F006 wastes. The Agency appreciates the commenters’ concerns about the analytical method. The Agency is aware that analytical problems exist for measuring total and amenable cyanides in nonwastewaters. The Agency believes that these problems exist because there is no specific sample size and distillation time specified in Method 9012. Because a generator or treater may use any sample size or distillation time, the Agency has decided to amend the analytical method 9012 by promulgating constraints on sample size and distillation time of 10 grams and one hour and fifteen minutes, respectively. In fact, the sample size and the distillation time used to develop the treatment standards for F006, F007, F0G8, and F009 nonwastewaters were 10 grams and one hour and fifteen minutes, respectively (see RCRA Docket LD10- L0032, letter dated May 1,1989).By promulgating these specifications on sample size and distillation time, the Agency believes that compliance with the BDAT treatment standard will occur as a result of actual treatment. EPA does not believe that this promulgated clarification to the analytical method affects the achievability of the cyanide standards already promulgated. After the close of the Second Third rulemaking, a potential loophole in the cyanide analytic method was brought to EPA’s attention. The Agency solicited



Federai Register / V o l 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22579information from generators and treaters as to the sample size and distillation time used as standard operating procedures. These facilities indicated that they were achieving the F006 nonwastewater cyanide standard by using a sample size of less than 5 grams and a distillation time of 1 hour (see administrative record for cyanide wastes in today’s notice. Also, see 54 FR 48447 noting this information for public comment in this rulemaking). Therefore, the Agency believes that the data in the Second Third rule documenting achievability of the cyanide treatment standard reflects the analytic procedure being promulgated today.(1) F006 Wastewaters. Today’s rule promulgates wastewater treatment standards for amenable and total cyanides and metal constituents for F006 wastewaters as proposed. (Nonwastewater standards for F006 metal constituents were promulgated in the First Third final rule, and nonwastewater standards for F006 cyanides were promulgated in the Second Third final rule.) Wastewater treatment standards are based on the performance of alkaline chlorination for the amenable and total cyanides, and chromium reduction followed by chemical precipitation using lime and sulfides and sludge dewatering for the metals. Detailed information on F006 waste characterization and the technical feasibility of the transfer of the performance of the treatment systems can be found in the Final Addendum to the Best Demonstrated Available Technology (BDAT) Background Document for F006.In addition, commenters believe that the transfer of the treatment for K062 wastewaters to F006 wastewaters is inappropriate. The Agency disagrees with the commenters and believes that the transfer is technically feasible because of the high concentration of metals in K062 as compared to F006 wastewaters, making these wastes more difficult to treat. Furthermore, in determining today’s promulgated standards, the Agency also evaluated performance data that were developed by EPA’s Office of Water for hydroxide precipitation, sedimentation, and filtration for wastes from the metal finishing industry. However, the Agency did not use these data to develop today’s promulgated F006 metal standards because the metal finishing waste characterization data indicated that the untreated concentrations of these metals in these wastewaters were low compared to those in F006 wastewaters. The Agency believes, therefore, that these treatment data for

the metal finishing wastewater streams do not represent treatment of F006 wastewaters and may result in wastewater treatment standards that would be unachievable for actual F006 wastewaters. Thus, the Agency is not promulgating F006 wastewater treatment standards based on these data.
BDAT T r e a t m e n t  S t a n d a r d s  f o r  F006

[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

Cyanides (Total).......................................... 1.2
Cyanides (Amenable)................................ .86
Cadmium....................................................... 1 6
Chromium................................................. 3?
Lead............................................................... .040
Nickel............................................................. .44(2) F019. Today’s rule promulgates treatment standards for amenable and total cyanides and total chromium in F019 wastewaters and nonwastewaters. The treatment standards for the amenable and total cyanides in the F019 wastewater and nonwastewaters are based on the performance of alkaline chlorination. The treatment standard for the chromium in the F019 wastewater is based on chromium reduction followed by precipitation with lime and sulfide and sludge dewatering. Treatment standard for the chromium in the F019 nonwastewater is based on stabilization.In the proposed rule, the Agency solicited comments on two options. The first option proposed concentration- based treatment standards for cyanides based on the performance data for wet air oxidation (that is the 390 mg/kg and 20 mg/kg for total and amenable cyanides, respectively). The second option proposed was to transfer the concentration-based treatment standards for cyanides based on the performance of alkaline chlorination for F006-F009 (electroplating wastes) to F019 wastes (that is the 590 mg/kg and the 30 mg/kg for total and amenable cyanides, respectively).Based on a review of the comments, the majority of the commenters suggested that the Agency promulgate a standard based on the 590 mg/kg limit. The commenters suggest that the electroplating wastes are similar to the F019 waste because of the iron concentration in the untreated wastes. Therefore, the Agency is promulgating cyanide standards based on a transfer of the performance of the treatment

system for electroplating wastes. The Agency believes that the transfer is technically feasible because of the following reasons. First, the Agency believes, as stated in the Final Second Third Rule, that these wastes contain high concentration of iron complex cyanides. The waste characterization data for F006 through F009 indicate that the influent iron concentrations, in some cases, are similar to the F019 wastes based on available waste characterization data. Second, at the time of the proposed rule, the only relevant treatment data available to the Agency to establish treatment standards for these wastes were the performance of wet air oxidation of F019 wastes and from the transferred performance of alkaline chlorination for F006 through F009 wastes. The Agency was reluctant to use the wet air oxidation data to develop treatment standards for F019 because of the analytical discrepancies in the influent concentration of cyanides of typical F019 wastes, suggesting strongly that the wastes treated were unrepresentative. Therefore, the Agency solicited comments on the use of wet air oxidation or any other technology used to develop treatment standards for F019 wastes. During the comment period, the Agency received no treatment data and many comments questioned whether wet air oxidation is applicable technology for these wastes or is demonstrated on a full scale basis. Therefore, the Agency’s only alternative in developing cyanide treatment standards for the waste—given the lack of any other data and absence of comment—is to transfer the performance of alkaline chlorination of the electroplating wastes to the F019 wastes.In addition, the Agency is promulgating a treatment standard for amenable cyanides in F019 nonwastewaters based on the reproducibility of the analytical method for total cyanides. Details of the calculation of the amenable cyanide standards can be found in the background document. The Agency used a similar procedure for developing treatment standards for amenable cyanides in F006-F012 wastes in the Second Third Final Rule (see 54 FR 26611).The Agency is promulgating treatment standards for total chromium in F019 wastewaters based on the performance of chromium reduction, lime and sulfide precipitation, and sludge dewatering for K062 wastewaters. The Agency believes that this is a technically feasible transfer due to the influent total chromium concentration of 7000 ppm for



22580 Federal Register / V o l. 55, N o. 106 / Friday, June-1, 1990 / Rules and RegulationsK062 is similar to the concentration of chromium in F019 wastewaters.The Agency is also promulgating treatment standards for total chromium in F019 nonwastewaters based on a transfer of performance data from the stabilization of F006 wastes. The Agency believes that the transfer of the performance of stabilization data from F006 to F019 is technically feasible due to the higher concentration of metals within F006 wastes (i.e. up to 3000 ppm).
BDAT T r e a t m e n t  S t a n d a r d s  f o r  F019

[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

Cyanides (total)........................................... 1.2
Cyanides (a m e n a b le )................................. 0.86
Chromium (total)......................................... 0.32

BDAT T r e a t m e n t  S t a n d a r d s  f o r  F019
[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/kg)

Cyanides (total) — ...................................... 590
Cyanides (amenable)........................... 30

Maximum 
for any 

single grab 
sample, 

TC L P  (mg/l)

Chromium (total).......................................... 5.2c. F024
F024— Process wastes, including but not 

limited to, distillation residues, heavy 
ends, tars, and reactor clean-out wastes, 
from the production of certain 
chlorinated aliphatic hydrocarbons by 
free radical catalyzed processes. These 
chlorinated aliphatic hydrocarbons are 
those having carbon chain lengths 
ranging from one to and including five, 
with varying amounts and positions of 
chlorine substitution. (This listing does 
not include wastewaters, wastewater 
treatment sludges, spent catalysts, and 
wastes listed in 261.31 or 261.32.)Wastes identified as F024 are generated primarily by facilities in the organic chemicals manufacturing industry, specifically those engaged in the production of chlorinated aliphatic hydrocarbons. Detailed technical descriptions of the production processes generating these wastes can be found in

the listing background document prepared by EPA for this waste code.Today’s rule amends the treatment standards promulgated on June 23,1989, for F024 (54 FR 26615) by revising the treatment standards to take account of the presence of chlorinated dibenzodioxins and furans in some nonwastewater and wastewater forms of F024, and still allow for proper treatment of these wastes. Today’s rule also promulgates the treatment standards proposed on November 22, 1989, for metal constituents in nonwastewater forms of F024. BDAT treatment standards for nonwastewater metals are based on stabilization of F024 incinerator ash using a cement binder. Other treatment technologies that can achieve these concentration- based treatment standards are not precluded from use by this rule. EPA is promulgating treatment standards for three metal constituents, chromium, lead, and nickel, in nonwastewater forms of F024. The complete list of regulated constituents and treatment standards for this waste are presented in the tables at the end of this section. Treatment standards for volatile and semivolatile organic constituents in F024 nonwastewaters and volatile and semivolatile organic and metal constituents in F024 wastewaters were promulgated on June 23,1989 (54 FR 26615) and are not being amended by this rulemaking unless specifically stated..Several commenters confirmed EPA’s inquiry in the Third Thirds proposed rule (54 FR 48450) that some treatment facilities that previously treated F024 are now refusing to do so because the treatment standards for F024 include standards for various chlorinate dibenzo-dioxins and furans.Commenters agreed that this is the case and documented the current refusal of commercial treatment facilities to accept this waste, whether or not the waste actually contained any chlorinated dibenzo-dioxins and/or furans. All of the commenters agreed that the existence of a dioxin standard is tke basis for the refusal to treat. This has resulted in a capacity shortage for treatment of F024 wastes. Commenters further stated that if the treatment standards for other organic constituents in F024 were met, they believed that the treatment standards for the chlorinated dibenzo-dioxins and furans would also be met. Two commenters suggested specific constituents that may be used as surrogates for the chlorinated dibenzo-dioxins’ and furans’ treatment standards.

The Agency may elect not to regulate every BDAT List constituent that is present or suspected to be present in a listed waste. Frequently, EPA elects an appropriate subset of constituents for regulation in order to facilitate compliance and enforcement. In selecting constituents for regulation, the Agency considers, among other factors, the relative difficulty involved in treating each constituent by the treatment technology identified as BDAT. The subset of constituents selected should ensure that other constituents of concern are adequately treated when the treatment standards for the regulated constituents are met. Waste characteristics affecting the performance of the treatment technology (WCAPs) are used to identify the hardest to treat constituents present in a waste. These constituents may then be selected for regulation and used as surrogates for other non-regulated constituents of concern to ensure that they are adequately treated. For incineration technologies, W CAPs include a constituent’s boiling point for nonwastewater residuals and a constituent’s bond dissociation (BDE) for wastewater residuals. Constituents with higher boiling points and BDEs are considered to be more difficult to treat than those with lower boiling points and BDEs for nonwastewater and wastewater residuals, respectively.The Agency did not feel the surrogates suggested for the chlorinated dibenzo-dioxins and furans in F024 wastes by the two commenters were appropriate because they were not more difficult to treat than these constituents (with boiling points ranging from 400 to 500 degrees Celsius and BDEs ranging from 960 to 2,490 kcal/mole), and therefore would not ensure adequate treatment of the chlorinated dibenzo- dioxins and furans. Also, the Agency attempted on its own to develop surrogates, but was unable to identify an appropriate surrogate that was present at treatable levels in all of the wastes containing the chlorinated dibenzo-dioxin and furan constituents. At best, achieving all of the non-dioxin/ furan standards’ serves as a generalized indication that treatment for dioxins and furans was probably also effective.The concentration-based treatment standards that were promulgated for the chlorinated dibenzo-dioxins and furans in F024 (54 FR 26615) may hinder effective treatment because of the refusal of treatment facilities to accept these wastes due to the perceived stigma of managing wastes containing chlorinated dioxins and furans. Also, as noted, the Agency is unable to select an



Federal Register /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  Rules and R egulations 22581appropriate particular surrogate which would ensure adequate treatment of these constituents. Finally, the Agency believes that incineration technologies can effectively treat chlorinated dibenzo-dioxins and furans based on the results obtained from the Agency- sponsored incineration treatment test of F024 wastes containing these constituents.Therefore, based on the above considerations, the Agency is revising the treatment standards promulgated on June 23,1989 to specify incineration as a method of treatment for F024 wastes (organic constituents only). If these wastes are incinerated, the record indicates that dioxins and furans, as well as all of the other hazardous constituents in the waste will be substantially destroyed. To ensure that incineration is fully effective, the Agency will also retain in the rule the existing standards for organics promulgated in the Second Third rule. Thus, there will be no specific standard for dioxins and furans in the rule, which should alleviate the treatment industry’s reluctance to accept these waste. The § 268.7 certification would refer to the designated method for treating this waste, and certify that the standards for organic hazardous constituents (which do not include dioxins and furans) have been satisfied. Standards for metals would remain as numerical limits, however. These standards are discussed below. (Ordinarily the Agency would not alter a regulatory standard due to industry recalcitrance. In this case, however, the clear existence of a problem, the Agency’s desire to have industry resume treatment of these wastes (there was no capacity shortfall until EPA promulgated the Second Third treatment standard), and the statutory prohibitions on disposal and storage (which foreclose all legitimate waste management options) have led EPA to revise the treatment standard.)Two commenters stated that the proposed treatment standards for metal constituents may preclude F024 from being accepted at commercial incineration facilities. The Agency feels that the treatment standards calculated from stabilization testing of F024 incinerator ash appropriately reflect the level of performance achievable via stabilization for chromium, lead, and nickel in F024. In addition, EPA has not received treatment performance data from the regulated community indicating that the proposed treatment standards cannot be met. Therefore, the Agency has no reason to believe that the treatment standards proposed for chromium, lead, and nickel in

nonwastewater forms of F024 cannot be reliably met on a routine basis and is not revising the proposed treatment standards in today’s rule.One commenter expressed concern that other forms of incineration (i.e., liquid and gas phase incineration) are precluded mom use in meeting the treatment standards for organic constituents in F024 if rotary kiln incineration is specified as BDAT. Liquid injection incineration and fluidized bed incineration may provide equivalent levels of treatment to rotary kiln incineration and, therefore, may be considered equivalent BDAT technologies for organic constituents in liquid and solid forms of F024, respectively. As is the case for aP concentration-based treatment standards promulgated in the land disposal restrictions program, the use of other treatment technologies that can achieve the promulgated concentration- based treatment standards in F024 is not precluded by the second third rule (54 FR 26615). Nor is the incineration standard specified as an alternative treatment standard in today’s rule based on any particular type of incineration.One commenter stated that the treatment standards promulgated for the nine volatile and semivolatile organic constituents in nonwastewater forms of F024 (54 FR 26615) were set below practical quantitation limits (PQLs) and should be revised. The commenter is incorrect. The treatment standards for these nine organic constituents in non waste water forms of F024 were based on the detection limits of these constituents achieved on F024 residuals analyzed following the Agency- sponsored incineration treatment test. The PQLs the commenter refers to were obtained from analyzing a non-F024 incinerator ash.One commenter expressed concern that the definition of F024 had been revised to include watewaters. The wastewater treatment standards adopted for F024 are applicable to wastewater residuals derived from the treatment or leaching of nonwastewater forms of F024 as defined in 40 CFR 261.31. This does not include process wastewaters from the production of chlorinated aliphatic hydrocarbons.

BDAT T reatment Standards for F024
[Nonwastewaters]

Incineration (INCIN) as a method and meet the 
following standards

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

2-Chloro-1,3-butadiene............................. 0.28
3-Chloropropene......................................... 0.28
1,1 -Dichloroe thane..................................... 0.014
1,2-Dichloroethane..................................... 0.014
1,2-Dichloropropane................................... 0 014
cis-1,3-Dichlof opropene............................ 0.014
trans-1,3-Dichloropropene....................... 0.014
Bis(2-ethylhexyl)phthalate........................ 1.8
Hexachloroe thane...................................... 1.8

Regulated constituent

Maximum for 
any single 

grab sample 
TC LP  (mg/l)

Chromium (total)......................................... 0 073
Lead............................................................... 0 021
Nickel............................................................. 0.088

BDAT T reatment Standards for F024
[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample 
total

composition
(mg/kg)

2-Chloro-1,3-butadiene............................. 0.28
3-Chloropropene......................................... 0.28
1,1 - Dich loroethane..................................... 0014
1,2-Dichloroethane..................................... 0014
1,2-Dichloropropane.................................. 0 014
cis-1,3-Dichloropropene............................ 0.014
trans-1,3-Dichloropropene....................... 0.014
Bis(2-ethylhexyl)phthalate.................... 0.036
Hexachloroethane...................................... 0.036
Chromium (total)......................................... 0.35
Nickel............................................................. 0.47

d. F025 WasteF025—Condensed light ends, spent filters and filter aids and spent desiccant wastes from the production of certain chlorinated aliphatic hydrocarbons by free radical catalyzed processes. These chlorinated aliphatic hydrocarbons are those having carbon chain lengths ranging from one to and including five with varying amounts and positions of chlorine substitution.On December 11,1989, (54 FR 50968) EPA amended its regulations under RCRA by listing as hazardous one generic category of waste generated during the manufacture of chlorinated aliphatic hydrocarbons by free radical catalyzed processes having carbon
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chain lengths ranging from one to five 
(EPA Hazardous W aste No. F025). The 
listing of EPA Hazardous W aste No. F025 becomes effective on June 11,1990. 
In anticipation of this listing, the Agency 
proposed concentration-based treatment 
standards for F025 wastes in the 
November 22,1989 land disposal 
restrictions proposal (54 FR 48450) for 
third third wastes. The Hazardous and 
Solid W aste Amendments of 1984 
(HSWA) require the Agency to 
determine specific treatment standards 
which the waste must achieve prior to 
land disposal within six months of the 
listing of the waste as hazardous. 
Therefore, today’s rule promulgates final 
treatment standards for wastewater and 
nonwastewater forms of F025 waste as 
proposed.F025 wastes are characterized as condensed light ends, spent filters and filter aids, and spent desiccant wastes from the production of certain chlorinated aliphatic hydrocarbons. For the purposes of establishing treatment standards, the wastes have been grouped into two subcategories: condensed light ends and filters/aids and desiccants. Available characterization data suggest that different constituents may be contained in each of these subcategories. As such, the Agency is promulgating concentration-based treatment standards to reflect these differences in physical and chemical composition. Concentration-based treatment standards for all wastewater and nonwastewater forms of F025 are promulgated today based on the transfer of performance data used in the development of treatment standards for specific U and P wastes that are constituents in the various F025 subcategories. (See sections III.A.2.C. and III.A.2.d. for additional information). Because no comments were received on the proposed regulation for any of the specific constituents of F025 wastewaters or nonwastewaters, the Agency assumes that generators and treaters of F025 agree with EPA’s assessment of the treatment of this waste. Further information on the development of treatment standards can be found in the Background Document for F025 Wastes in the RCRA docket.

BDAT T r e a t m e n t  S t a n d a r d s  f o r  F025 
[Nonwastewaters]

[Light Ends Subcategory}

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Chloroform.................................................... 6.2
1,2-Dichloroethane.................................... 6.2
1,1 -Dichloroethy lane................................. 6.2
Methylene chloride.................................... 31
Carbon tetrachloride.................................. 6.2
1,1,2-Trichloroethane............................. .. 6.2
T  r ichloroethy lene........................................ 5.6
Vinyl chloride............................................... 33

BDAT T reatment Standards for F025 
[Wastewaters]

[Light Ends Subcategory]

Regulated constituent

Maximum for 
any 24-hour 
composite 

sample, total 
composition 

(mg/l)

Chloroform .................. . 0.046
1,2-Dichloroethane.................................... 0.21
1.1 -Dichloroethylene................................. 0.025
Methylene chloride..................................... 0.089
Carbon tetrachloride................................ 0.057
1,1,9-Trinhloroathane............................. 0.054Trichloroethylene............................................. 0.054
Vinyl chloride............................................... 0.27

BDAT T reatment Standards f o r  F025
[Nonwastewaters]

[Spent niters/Aids and Desiccants Subcategory]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Chloroform.................................................. 6.2
Methylene chloride.................................... 31
Carbon tetrachloride.................................. 6.2
1,1,2-Trichloroe thane................................ 6.2
Trichloroethylene........................................ 5.6
Vinyl chloride............................................... 33
Hexachlorobenzene................................. 37
Hexachlorobutadiene ,,,............................ 28
Hexachloroethane..................................... 30

BDAT T r e a t m e n t  S t a n d a r d s  f o r  F025
[Wastewaters]

[Spent Filters/Aids and Desiccants Subcategory]

Regulated constituent

Maximum for 
any 24-hour 
composite 

sample, total 
composition 

(mg/l)

Chloroform.................................................... 0.046
Methylene chloride.................................... 0.089
Carbon tetrachloride.................................. 0.057

BDAT T r e a t m e n t  S t a n d a r d s  f o r  
F025— Continued 

[Wastewaters]

[Spent Filters/Aids and Desiccants Subcategory]

Regulated constituent

Maximum for 
any 24-hour 
composite 

sample, total 
composition 

(mg/l)

1,1,2-Trichlnmaihane................................ 0.054
T  richloroethylene________ ____________ 0.054
Vinyl chloride................................................ 0.27
Hexachlorobenzene.................................. 0.055
Hexachlorobutadiene................................ 0.055
Hexachlomethene...................................... 0055

e. K001 and U051K001—Bottom sediment sludge from the treatment of wastewaters from wool, preserving processes that use creosote and/or pentachlorophenol.U051—CreosoteAs noted in the November 22,1989 proposal (54 FR 48410), U051 wastes differ from other U wastes in that the waste is not defined by one chemical or constituent but by a group of chemicals defined by the generic term of “creosote” . Creosote is a derivative of coal that contains a wide range of constituents including cresols, phenols, naphthalene, benz(a)anthracene, benzo(a)pyrene, fluoranthene, chrysene, indeno(l,2,3-cd)pyrene and acenaphthalene. Today’s rule promulgates final treatment standards for U051 (creosote) wastewaters and nonwastewaters as proposed. The regulated constituents are naphthalene, pentachlorophenol, phenanthrene, pyrene, toluene, xylenes and lead. The treatment standards for the organic constituents were established based on the performance of incineration of K001 waste. Treatment standards for lead were based on the transfer of performance standards from the stabilization of lead in K001 nonwastewaters and chemical precipitation of lead in K001 wastewaters. Treatment standards for K001 wastewaters and nonwastewaters were promulgated in the First Third final rule on August 8,1988. Because no comments were received on the proposed regulation for any of the specific constituents of U051, EPA assumes that generators and treaters of this waste agree with EPA’s assessment of the treatment of U051 wastes.The Agency is also promulgating, as proposed, revisions to the concentration-based treatment standards for K001 organics due to a mathematical error that was made in the



Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22583calculation of the original standards. These revisions have been reflected in the U051 standards. Additional information on the revised standards can be found in the Addendum to the K001 and U051 Background Document.As EPA noted in the November 22, 1989 proposal (54 FR 48410), if U051 is simply discarded before it is used (for example because it is off-specification) then it would be unlikely to have all of the same contaminants as K001 wastes. On the other hand, when U051 is spilled at a wood preserving site, then it could contain the same contaminants, in particular pentachlorophenol and lead, as K001 wastes due to the high potential for cross-contamination due to prior use of pentachlorophenol at the site. Since the Agency anticipates that most of the U051 wastes come from spill residues at wood preserving sites, EPA is conservatively promulgating standards that include those constituents that are likely to be present in this form of the waste. In situations where a facility never used pentachlorophenol or where the U051 is only anticipated to be generated as an off-spec product (and pentachlorophenol was never used in the production equipment), EPA anticipates that the facility’s waste analysis plan could be revised so that only the constituents that are likely to be present in that form of the waste are monitored.
BDAT T r e a t m e n t  S t a n d a r d s  f o r  K001 a n d  U051

[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Naphthalene................................................ 1.5
Pentachlorophenol...................... ............. 7.4
Phenanthrene........... .......... ..... ....... .......... 1.5
Pyrene.......... ....................... ........................ 1.5
Toluene.............................................. 28
Xylene(s)... ___________  __  .... 33

Maximum for 
any single 

grab sample, 
TC LP  (mg/l)

Lead.................................... 0.51

BDAT T reatment Standards for K001 
and U051 

[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sarnple, 
total

composition
(mg/l)

Naphthalene ■ 0.031
Pentachlorophenol .......  ....... 0.18
Phenanthrene___ . ............................. 0.031
Pyrene 0.028
Toluene..................... ......... .......... ........ ...... 0.028
Xylene(s) ............................................... 0.032
I earl ........................................................ 0.037

f. K002, K003, K004, K005, K006, K007, K0Û8K002—Wastewater treatment sludge from the production of chrome yellow and orange pigments.K003—Wastewater treatment sludge from the production of molybdate orange pigments.K004—Wastewater treatment sludge from the production of zinc yellow pigments.K005—Wastewater treatment sludge from the production of chrome green pigments. K006—Wastewater treatment sludge from the production of chrome oxide green pigments (anhydrous and hydrated).K007—Wastewater treatment sludge from the production of iron blue pigments.K008—Oven residue from the production of chrome oxide green pigments.In today’s rule, the Agency is promulgating nonwastewater and wastewater treatment standards for waste codes K002 through K008. BDAT for metal constituents in K002, K003, K004, K005, K006 (anhydrous), K007, and K008 nonwastewaters are based on the performance of chemical precipitation, sludge dewatering, and filtration. BDAT for chromium in K006 (hydrated) is based on the performance of stabilization for F006 wastes. BDAT for cyanides in K005 and K007 wastewaters is based on the performance of alkaline chlorination. BDAT for metal constituents in K002, KQ03, K004, K005, K006, K007, and K008 are based on chromium reduction, chemical precipitation, and sludge dewatering.For K005 and K007 non wastewaters, the Agency is reserving the treatment standard for amenable and total cyanides. The Agency believes that these wastes contain treatable concentrations of cyanides. Because the Agency did not propose treatment standard for cyanides in these wastes, in this rule the Agency is providing notice that standards will be proposed for restrictions in a future rulemaking. Detailed technical descriptions of the specific production processes generating

these wastes can be found in the 
Background Document for Inorganic 
Pigment W astes.(1) Nonwastewaters. In the Second Third Final Rule (53 FR 26594, June 23,1989), EPA promulgated treatment standards of “No Land Disposal Based on No Generation” for K005 and K007 wastes. In today’s final rule, the Agency is revoking these standards and is promulgating numerical treatment standards because a source wishing to manufacture these pigments in the future would be forced to apply for a variance from the treatment standard (40 CFR 268.44).In the First Third Final Rule, EPA also promulgated a standard of “No Land Disposal Based on No Generation” for K004 and K008. EPA modified this standard to apply only to certain newly generated waste as part of the May 2, 1989, Final Rule (54 FR 18836). On January 11,1989, EPA also proposed to modify this designation to “No Land Disposal Based on Recycling” . During the comment period for the Second Third Proposed Rule, EPA received information that the recycling operation under consideration for these wastes may involve a limited captive market for the waste by-product; therefore, not all generators would be able to sell their processed K004 and K008. As a result, EPA revoked the “No Land Disposal Based on No Generation” standard in the Second Third Final Rule (54 FR 26617) and is promulgating numerical treatment standards for these wastes in today’s rule.For the K002, K003, K004, K005, K006 (anhydrous), K007, and K008 nonwastewaters, EPA is transferring the performance of the treatment of precipitation, sludge dewatering, and filtration for K062 nonwaste waters to these wastes. The Agency believes that these wastes are similar to K062 because the wastewaters from which K062 sludge are derived are similar in nature to the inorganic pigment wastewaters (i.e., consisting of inorganic constituents).In the case of hydrated K006 nonwastewaters, EPA is promulgating treatment standards for this waste based on a performance of stabilization of F006. The Agency believes that this is a technically feasible transfer because of the chromium content and other dissolved metals which are in higher concentrations in F006 than K006. The Agency received supportive comments on the transfer feasibility of F006 to K006.(2) W astewaters. EPA is promulgating treatment standards based on the chrome pigment effluent guidelines for
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discharges from this industrial category 
regulated under the National Pollutant 
Discharge Elimination System (NPDES) 
(40 CFR 415.340). The final standards are 
taken directly from the concentrations 
as stated in the “Development 
Document for Effluent Limitations 
Guidelines, New Source Performance 
Standards, and Pretreatment Standards 
for the Inorganic Chemicals 
Manufacturing Point Source Category, 
June, 1982. These standards are based 
on chromium conversion and lime 
precipitation to remove metals.

For K005 and K007 wastes, the 
Agency is promulgating treatment 
standards for total cyanides. These 
treatment standards are based on the 
performance of alkaline chlorination for 
pigment wastes. The Agency received 
no comments disputing the technical 
feasibility of the transfer from Effluent 
Limitations Guidelines data to pigment 
wastewaters. Although the effluent 
limitations guidelines and standards 
contain both 30 day and one day 
numbers, the RCRA treatment standard 
specifies only the one day standards.

Land disposal restrictions and 
corresponding implementation and 
enforcement procedures have been 
based on either a grab or a composite 
standard. Consistent with other BDAT 
treatment standards, the Agency is 
therefore promulgating only the one day 
standards which were proposed. These 
standards will provide appropriate 
control of the waste prior to-land 
disposal without the need for a 30 day 
monitoring.

BDAT T reatment Standards for
K002, K003, K004, K005, K006 (A N H Y -

D R O U S ), K007 A N D  K008 
[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
TC L P  (mg/l)

0.094
0.37

BDAT T r e a t m e n t  S t a n d a r d s  f o r  K005 a n d  K007 
[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
TC L P  (mg/l)

0.094
0.37

Reserved.Cyanides (Tötal):..'.v.;.„;.-...-.....i..:-.........

BDAT T reatment Standards for K006
(H Y D R A T E D )

[Nonwastewaters]

Maximum for

Regulated constituent any single 
grab sample, 
TC L P  (mg/l)

Chromium (T o ta l).................................... . 5.2

BDAT T reatment Standards for 
K002, K003, K004, K006 (A N H Y D R O U S  

A N D  H Y D R A T E D ) ,  A N D  K008
[Wastewaters]

Regulated constituent

Maximum for 
any

composite 
sample, total 
composition 

(mg/l)

Chromium (Total)........................................ 2.91 ead .................................................... 3.4

BDAT T reatment Standards for 
K005, and K007

[Wastewaters]

Regulated constituent

Maximum for 
any

composite 
sample, total 
composition 

(mg/l)

Chromium (Total).,. - .................... 2.9
1 A ltri ...................................................... 3.4

0.74

g. K011, K013 and K014K011—Bottom stream from the wastewater stripper in the production of acrylonitrile. KOI3—Bottom stream from acetonitrilecolumn in the production of acrylonitrile. K014—Bottoms from the acetonitrilepurification column in the production of acrylonitrile.
In the Second Third Final Rule, the 

Agency promulgated treatment 
standards for the K011, K013, and K014 
nonwastewaters (54 FR 26614, June 23, 
1989). Treatment standards for the 
nonwastewaters were based on the 
performance of incineration. In addition, 
the Agency proposed treatment 
standards for KOll, K013, and K014 
wastewaters in the Second Third 
proposed rule on January 11,1989 (54 FR 
1056). Commenters on the proposed 
wastewater standards indicated that 
they were in the process of developing 
wet air oxidation data for these 
wastewaters.

Since the Agency concurred that wet 
air oxidation was an applicable 
technology for these wastes and since 
the other data available to the Agency 
for treatment of these wastewaters were

relatively incomplete, the Agency chose 
not to promulgate the proposed 
wastewater treatment standards at that 
time. After the close of the comment 
period, commenters submitted their 
performance data for treatment of KOll, 
K013, and K014 wastewaters using wet 
air oxidation, which demonstrated 
substantial reduction of waste toxicity 
and mobility. As a result, the Agency is 
promulgating treatment standards for 
organics and total cyanides in KOll, 
K013, and K014 wastewaters. Treatment 
standards are based on the performance 
of wet air oxidation for the organics and 
cyanides.Many commenters had questions on the TO C cutoff level for KOll, K013, and 
K014 wastewaters. These commenters suggested that because the TO C levels in wastewaters fluctuate, the Agency * should develop a higher cutoff level. The Agency agrees that the T O C levels in wastewaters may fluctuate above the level proposed and is accordingly redefining the cutoff level for wastewaters. Therefore, the Agency is defining KOll, K013, and K014 wastewaters (as generated) as containing less than 5 percent (%) Total Organic Content (TOC) and less than 1% Tqtal Suspended Solids (TSS). The Agency believes that the 5% cutoff level is applicable based on the available waste characterization data for KOll, 
K013, and K014 wastes. As generated, all of these wastes are liquid and contain primarily water, yet they sporadically contain over 1% T O C (but not more than 5%) and would have been classified as nonwastewaters based on the Agency’s standard cut-off of 1%TOC.

In addition, the technology of choice 
foF KOll, K013, and K014 liquids with 
less than 5% TOC is wet air oxidation. 
Since wet air oxidation is typically 
designed to handle slightly higher than 
5% TOC levels (10% TOC is cited in 
guidance as a typical maximum level for 
wet air oxidation, but wet air oxidation 
systems are usually designed for lower 
levels) the Agency determined that it is 
an appropriate technology for these 
wastes and that the TOC cut-off level 
for KOll, K013, and K014 wastewaters 
should be adjusted accordingly.In addition, the Agency has received comments indicating that the standard for acrylonitrile is too low for these wastes. Commenters requested that the Agency reevaluate the calculation of the treatment standard (i.e„ the variability factor) for this constituent. The Agency does not agree with the commenters that the acrylonitrile standard is unachieveable. Based on the analysis of the data, the concentration of



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22585acrylonitrile in the treated waste was below the detection limit. The BDAT methodology states that when all of the treated data for one constituent are at the level of detection, then the Agency believes that the data are normally distributed. Therefore, the variability factor is 2.8. The Agency calculates a treatment standard by multiplying the variability factor times the mean of the treated wastes. Therefore, this analysis is within the BDAT methodology. Furthermore, the Agency received no additional treatment data during the comment period for the proposed rule, demonstrating that the standard for acrylonitrile (based on actual treatment performance data for these wastes) is too low.
B D AT T reatment Standards for 

K011.K013, K014

[Wastewaters < 5 %  T O C  and < 1 %  T S S ]

Regulated constituent

Maximum for 
any single 

grab Sample, 
total

composition
(mg/i)

Acetonitrile.............. ..................... ............... 38
Acrylamide...................... 19
Acrylonitrile........................ , 0 0 6
Benzene................................................ 0.02
Cyanides [total)...................................... 2 1 .

h. KOI 5
K015— Still bottoms from the distillation of 

benzyl chloride.The Agency is today promulgating final treatment standards for nonwastewater forms of K015 as proposed. The Agency is promulgating treatment standards for five organic and two metal constituents^ Treatment standards for the organic constituents are based on a transfer of performance data from the incineration of K019 and K087 wastes.The Agency is also promulgating concentration-based treatment standards for the metal constituents nickel and chromium based on the transfer of performance data from K048- K052 waste. The Agency received several comments regarding the nickel standard for K015. The commenters stated that the numerical standard for nickel was extremely low and urged the Agency to reconsider the proposed standard. The treatment standard for nickel was proposed based on a transfer from K048-K052 wastes which were also proposed as part of the November 22, 1989 notice. The Agency received as part of the K048-K052 proposal, additional data and information from commenters that altered the proposed

treatment standard for nickel. See section III.A.4.0. of today’s preamble for a complete discussion of the comments. As a result of the change made to the K048-K052 treatment standard for nickel, the Agency has determined that a modification to the nickel treatment standard for K015 is appropriate and is therefore revising and promulgating the modified standard in today’s rule. Further information on the development of treatment standards can be found in the Addendum to the Background Document for K015 Wastes in the RCRA docket.
BDAT T reatment Standards for K015

[Nonwastewaters]

[Revised From No Land Disposal]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Anthracene................................................... 3.4
Benzal chloride...................... 6 2
Benzo (h/k) fluoranthene.................... 3.4
Phenanthrene.............................................. 3.4
Toluene......................................................... 6.0

Maximum for 
any single 

grab sample, 
TC LP  (mg/l)

Chromium (Total).................. 1.7
Nickel............................... 0.2

i. K017 and K073
K017— H eavy ends (still bottoms) from the 

purification column in the production of 
epichlorohydrin.

K073— Chlorinated hydrocarbon waste from 
the purification step of the diaphragm 
cell process using graphite anodes in 
chlorine production.Today’s rule promulgates final treatment standards for K017 and K073 wastewaters and nonwastewaters. The Agency noted in the November 22,1989 proposal (54 FR 48393) that treatment standards for K017 and K073 wastes were originally scheduled to be promulgated as part of the First Third rulemaking (i.e., they were to be promulgated by August 8,1988). The Agency did not however promulgate standards for K017 or K073 by August 8, 1988, and as a result, land disposal of these wastes were subject to the ‘‘soft hammer” provisions of 40 CFR 268.8, until May 8,1990.Concentration-based treatment standards for nonwastewater forms of K017 are being promulgated based on

the transfer of performance data from incineration of nonwastewater forms of F024 (wastes from the production of chlorinated aliphatics such as distillation residues, heavy ends, tars, and reactor clean-out wastes) waste. Concentration-based treatment standards are also being promulgated today for nonwastewater forms of K073 based on the transfer of performance data from incineration of nonwastewater forms of K019 (heavy ends from the distillation of ethylene dichloride in ethylene dichloride production) waste. No comments were specifically received on the proposed regulation for K017 and K073 wastes, however, the Agency did receive one comment on the difficulties of analyzing for specific BDAT list constituents in incinerator ash. The reader is referred to section III.A.5.(a.)(5.)(b.) of today’s preamble for a complete discussion of this comment. As a result of this comment, the Agency is revising the nonwastewater standards for the regulated constituents in K017 to reflect these analytical concerns.In the November 22,1989 notice, the Agency proposed concentration-based treatment standards for wastewater forms of K017 and K073 based on incinerator serubber water (F024 and K019 scrubber water respectively). At this time, the Agency also proposed two sets of treatment standards for the majority of U and P wastewaters for which concentration-based standards could be established. One set of standards was based on incinerator scrubber water while the alternate set of standards was based on a transfer of treatment performance data for wastewaters containing these constituents from various data sources. The reader is referred to the discussion in section III.A.5.(a.)(l.) of today’s preamble for additional information.Commehters to the proposed rule for First Third, Second Third and Third Third wastes however, almost unanimously supported the option of promulgating wastewater treatment standards based on the performance of specific wastewater treatment rather than incinerator scrubber water constituent levels. Upon review of all available data and comments, the Agency agrees with this comment and is today promulgating concentration-based treatment standards based on wastewater treatment data rather than scrubber water for wastes that were proposed in the Third Third rule.While the Agency did not specifically identify the standards based on wastewater treatment data as alternatives for F and K wastewaters,



22586 Federal Register / Vol. 55. No. 106 / Friday, June 1, 1990 / Rules and Regulationsthe Agency believes that this is a logical outgrowth of the notice and comment process. As such, the Agency is today modifying and promulgating the wastewater standards for both K017 and K073 wastewaters based on the performance of wastewater treatment Information on the technical development of the constituent specific treatment standards for these wastes can be found in the K017 and K073 background documents. Detailed information on the development of the wastewater treatment standards by constituent can be found in the background document entitled, Final Best Demonstrated Available Technology (BDAT) Background Document for U and P Wastes and Multi-Source Leachate (F039) Volume A: Wastewater Forms of Organic U and P Wastes and Multi-Source Leachates (F039) For Which There Are Concentration-Based Treatment Standards.
BDAT T reatment Standards for K017

[Nonwastewaters] 1
'

Regulated constituent

| Maximum for 
any single 

grab sampte. 
total

composition
(mg/kg)

1 ,2 -Dichloropropane............ ....................J 18
1,2,3-Trichloropropane.............................. 28
Bis(2 -chloroetbyl) ether............................J 7.2

B D AT T reatment Standards for K017
[Wastewaters]

Regulated constituent

Maximum for 
any 24-hour 
composite 

sample, total 
composition

(mg/l)

1 9-niohloropropanf».................................. 0,85
1 2 3-Trichloropropane.............................. 0.85
Bis(i2-chloroethyf) ether,............................ 0.033

B D A T T reatment Standards for K073

[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Carbon tetrachloride.................................. 6 .26 .2
Héxachloroethane..................................... 30
T  etrachloroethene.................... ................. 6 .21 ,1,1  -Trichloroethane................................ 6 .2

BD AT T reatment Standards for K073

[Wastewaters]

Regulated constituent

Maximum for 
any 24-hour 
composite 

sample, total 
composition 

(mg/l)

Carbon tetrachloride..»..............» .............. 0.057Chloroform .............................................................. 0.046
Hexachloroethane...................................... 0.055
T  etrachloroethene.................................... - 0.0561 ,1 ,1 -TricMoroetbeno 0.054

j. K021
K021— Aqueous spent antimony catalyst from 

fluoromethane production.Final treatment standards are being promulgated today for nonwastewater forms of K021 wastes as proposed. The treatment standards for organics are based on the transfer of performance data from incineration of nonwastewater forms of K019 (heavy ends from the distillation of ethylene dichloride in ethylene dichloride production) waste. No comments were ’ received on the proposed standards. Concentration-based treatment standards for antimony in nonwastewater forms of K021 are being promulgated today based on the transfer of performance data from the stabilization of ash from the incineration of nonwastewater forms of K048 (dissolved air flotation (DAF) float from the petroleum refining industry) and K051 (API separator sludge from the petroleum refining industry) wastes.In the November 22,1989, proposal (54 FR 48394), the Agency simultaneously proposed alternative concentration- based treatment standards for antimony nonwastewater based on the performance of vitrification of arsenic wastes (see section IU.A.5.(a.) of the November 22,1989, notice describing the development of this arsenic standard for D004 wastes) and antimony wastewaters based on the performance of lime precipitation, sedimentation and filtration (see the November 22,1989, notice (54 FR 48393) describing the development of wastewater treatment standards for U and P wastes). At that time, the Agency solicited comment from the public on the appropriateness of these alternative transfers. However, because no comments or data were received for either set of standards for antimony, EPA assumes that generators and treaters of K021 wastes agree with EPA’s initial assessment of the treatment of antimony based on the transfer of performance data from K048 and K051 wastes. Therefore, the Agency is promulgating the proposed

concentration-based treatment standards for antimony based on the transfer of performance data from these wastes. Details on this transfer and the other nonwastewater standards for K021 wastes can be found in the Background Document for K021 wastes in the RCRA docketIn the November 22,1989, notice, the Agency also proposed concentration- based treatment standards for wastewater forms of K021 based on incinerator scrubber water, from K019 waste. The Agency also proposed two sets of wastewater treatment standards for the majority of U and P wastewaters for which concentration-based standards could be established. One set of standards was based on incinerator scrubber waste while the alternate set of standards was based on a transfer of treatment performance data from wastewaters containing these constituents from various data sources. The reader is referred to the discussion in section III.A.5.(a.)(l.) of today’s preamble for additional information.As stated in the Final Rule for Land Disposal Restrictions for Second Third Wastes (54 FR 26629) and reiterated in the proposed rule for Third Third Wastes (54 FR 48390), when the Agency has appropriate wastewater treatment data from well-designed and well- operated wastewater treatment units, it prefers to use these data rather than scrubber water concentrations to develop wastewater treatment standards.Commentera to the proposed rules for the First Third, Second Third and Third Third wastes however, almost unanimously supported the option of promulgating wastewater treatment standards based on'the performance of specific wastewater treatment rather than incinerator scrubber water constituent levels. Upon review of all available data and comments, the Agency agrees with the commentera, and is today promulgating concentration-based treatment standards based on wastewater treatment data rather than scrubber water for wastes that were proposed in the Third Third rule.While the Agency did not specifically identify the standards based on wastewater treatment data as alternatives for F and K wastewaters, the Agency believes that this is a logical outgrowth of the notice and comment process. As such, die Agency is today modifying and promulgating the wastewater standards for K021 wastewaters based on the performance of wastewater treatment Detailed information on the development of the
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wastewater treatment standards by constituent can be found in the background document entitled, Final Best Demonstrated Available Technology (BDAT) Background Document For U and P Wastes and Multi-Source Leachates (F039) Volume A: Wastewater Forms of Organic U and P Wastes and Multi-Source Leachates (F039) For Which There Are Concentration-Based Treatment Standards.
BD AT T reatment Standards f o r  K021

[Nonwastewaters]

[Revised from no land disposal]

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Carbon tetrachloride.................................. 6 .26 .2Chloroform .........................................................
Maximum for 

any single 
grab sample, 
TC L P  (mg/l)

Antimony....................................................... 0.23

BDAT T reatment Standards for K021

[Wastewaters]

Regulated constituent

Maximum for 
any 24-hour 
composite 

sample, total 
composition 

(mg/j)

0.046
Carbon tetrachloride.................................. 0.057

0.60

k. K022, K025, K026, K035, and K083
K022—Distillation bottom tars from the 

production of phenol/acetone from 
cumene.

K025—Distillation bottoms from thé 
production of nitrobenzene by the 
nitration of benzene.

K026—Stripping still tails from the production 
of methyl ethyl pyridines.

K035— Wastewater treatment sludges
generated in the production of creosote. 

K083— Distillation bottoms from aniline : 
production.EPA is promulgating treatment standards for K022 (wastewaters only), and all forms of K025, K026, K035, and K083. Treatment standards promulgated today for K025 and K083, revoke the “No Land Disposal Based on No Generation“ treatment standards promulgated on August 8,1988 and modified on May 2, 1989. (See 53 FR 31167 and 31174 (August 17,1988) and 54 FR 18836 (May

2,1989).) A  technical description of these five wastes can be found in the Listing Background Documents for each waste.(1) R evisions to the Standards for 
Wastewaters. EPA developed the proposed treatment standards based on the transfer of performance data from wastes believed to be as difficult to treat as K022, K025, K026, K035, and K033. The proposed treatment standards for both wastewater and nonwastewater forms of these five wastes, if applicable, were based on residues from incineration. Several commenters urged EPA to develop treatment standards for the organics regulated in wastewaters based on performance data resulting from wastewater treatment technologies. Specifically, commenters urged EPA to adopt the same performance data used by EPA in developing treatment standards for multi-source leachate. Other commenters urged the Agency to use performance data from the Office of Water.As stated in the Final Rule for Land Disposal Restrictions for Second Third Wastes (54 FR 26629) and reiterated in the proposed rule for Third Third wastes (54 FR 48390), when the Agency has appropriate wastewater treatment data from well-designed and well-operated wastewater treatment units, it prefers to use these data rather then scrubber water concentrations to develop wastewater treatment standards. Commenters to the proposed rule for First Third, Second Third and Third Third wastes almost unanimously supported the option of promulgating wastewater treatment standards based on the performance of specific wastewater treatment rather than incinerator scrubber water constituent levels. Upon review of all available data and comments, the Agency agrees with the commenters and is today promulgating concentration-based treatment standards based on wastewater treatment data rather than scrubber water for wastes that are proposed in the Third Third rule.While the Agency did not specifically identify the standards based on wastewater treatment data as alternatives for F and K wastewaters, the Agency believes that this is a logical outgrowth of thè notice and comment process. As such, the Agency is today modifying the concentration-based treatment standards for K022, K035, and K083 wastewaters. However, EPA is withdrawing the proposed concentration-based treatment standards for the K025 and K026 wastewaters, EPA is instead

promulgating technology-based treatment standards.(2) Treatment Standards for K022 
W astewaters. The concentration-based treatment standards promulgated today for K022 are based on performance data generated from one, or a combination of two or more of the following BDAT technologies: biological treatment steam stripping, carbon adsorption, liquid extraction, and others. (See Section 1II.A.6.(3) of today’s preamble for a discussion of these performance data for multi-source leachate.) Treatment standards promulgated for metals (chromium and nickel) in wastewater forms of K022 are based on chemical precipitation followed by vacuum filtration of wastewaters containing the metals of concern.One commenter objected to EPA's rationale for regulating chromium and nickel in K022 wastewaters by relaying on performance data from the treatment of listed hazardous wastes that only contained metals. The commenter pointed out that EPA should rely on performance data for metal-bearing wastewater that also contains organics. According to the commenter, this is because K022 wastewaters are likely to contain organics and the performance data from which the Agency was transferring standards lack organics.The commenter believes organics could interfere with the treatment of chromium and nickel. The commenter, however, failed to provide data or information that indicate that the proposed treatment standards for metals could not be achieved for K022 wastewaters. The Agency stands by its rationale for transferring performance data of metal bearing wastewaters to K022 wastewaters.EPA believes these organics exist at low concentrations such that they would not interfere with the treatment of metals and that if they do exist at higher concentrations, they can easily be treated using chemical or wet air oxidation followed by carbon adsorption in order to reduce their potential interference with metals treatment. At the same time, these organics would then be able to comply with the K022 wastewater treatment standards for organics promulgated in today’s rule. As an alternative, these wastewaters (i.e., if they were even higher in concentration) could also be incinerated in order to comply with the organics standards and then treated for metals. All three of these technologies have been demonstrated to treat similar wastes containing both metals and organics.
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(3) Treatment standards for K035 and 
K083. The concentration-based treatment standards promulgated today for K035 and K083 wastewaters are based on performance data generated from one, or a combination of two or more of the following BDAT technologies: biological treatment, steam stripping, carbon adsorption, liquid extraction, and others. (See section UI.A.6.(3) of today’s preamble for a discussion Qf these performance data for multi-source leachate.) The treatment standard promulgated for nickel in wastewater forms of K083 is based on chemical precipitation followed by vaccum filtration.EPA is promulgating treatment standards for organics in nonwastewater forms of K035 and K083, primarily as proposed. The treatment standards are based on the incineration of wastes believed to be as difficult to treat as K035 and K083. In addition, EPA does not believe that the constituents in K035 and K083 are likely to interfere with treatment to the extent of making the promulgated treatment standards unachieveable. The treatment standard promulgated for nickel in nonwastewater forms of K083 is based on the stabilization of incineration ash. The Final BDAT Background Document for each one of these wastes provides detailed information on the development of these treatment standards.Cyclohexanone is one of the constituents that was proposed for regulation in K083 waste. EPA has identified other constituents for regulation in K083 wastes that are as difficult to treat. At this time, EPA is withdrawing cyclohexanone from the list of regulated constituents in K083 nonwastewater. However, EPA is still promulgating treatment standards for cyclohexanone in K083 wastewaters. Available performance data does not indicate any difficulties in analyzing for cyclohexanone in K083 wastewaters.(4) Treatment M ethods for K025 and 
K026. For K025 and K028, EPA pointed out its preference for promulgating a method of treatment over a concentration based standard for these two wastes. This is because there is a lack of characterization data for these wastes which raises the uncertainty as to whether regulation of a very few known BDAT list constituents in these two wastes will provide regulation of other BDAT list constituents that could be in K025 and K026. The performance data from the treatment of wastes believed to be as difficult to treat as K025 and K026 support that wastewater and nonwastewater forms of these two

wastes can be treated to meet the promulgated BDAT requirements.As a result, EPA is promulgating incineration for nonwastewater forms of K025 and K026, and as an alternative for the corresponding wastewater forms. In addition, EPA is also promulgating liquid-liquid extraction followed by steam stripping followed by carbon adsorption as the treatment standard for K025 wastewaters.
B D A T T reatment Standards for K022

[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

Acetophenone............................................. 0 .0 1 0
Phenoi ......................................................... 0.039
Chromium (Total)....................................... 0.35
Nickel ........................................................... 0.47

Regulated constituent

Maximum for 
any

composite 
sample, total 
composition 

(m g/1 )

Toluene......................................................... 0.080
Diphenylamine............................................ 0.52
Diphenyinitrosamine.................................. 0.40

BDAT T reatment Standards for K025 
[Wastewaters]

Incineration 
(INCIN); or 
liquid-liquid 
extraction 
(L LE X T) 

followed by 
steam

followed by 
carbon 

adsorption 
(C AR B N ) as 
methods of 
treatment

B D AT T reatment Standard for K025
[Nonwastewaters]

Incineration 
(INCIN) as a 

method of 
treatment

B D AT T reatment Standards for K026
[Wastewaters and Nonwastewaters]

Incineration 
(INCIN) as a 

method of 
treatment

BDAT T reatment Standards for K035
[Wastewaters]

Regulated constituent

Maximum for 
any

composite 
sample, total 
composition 

(mg/l)

Ren* (a) anthracene ■................................ 0.059
Chrysene....................................................... 0.059
Fluoranthene.............................................. 0.068
Naphthalene.............................................. 0.059
Phenanthrene.............................................. 0.059Pyrene......................................................................... 0.067
o-C resol........................................................ 0 .1 1
m,p-Cresols.................................................. 0.77

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

Phenol............................................................ 0.039

Th e  treatment standard for m,p-Cresols is ex
pressed as the sum of the meta- and para-cresol 
isomers because of the difficulties in distinguishing 
the individual isomers analytically.

B D A T T reatment Standard for K035

TNonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Aoenaphthene............................................ 3.4Anthracene............................................................. 3.4
Benz (a) anthracene .................................. 3.4
Benzo (a) pyrene ..................................... 3.4
Chrysene .... .................................... 3.4
Dibenz (a,h) anthracene...................... 3.4
Fluoranthene............................................... 3.4
Fluorene............................................ ........... 3.4
Indeno (1, 2, 3-cd) pyrene....................... 3.4
Naphthalene................................................. 3.4Phenanthrene......................................................... 3.4Pyrene......................................................................... 8 .2
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B D AT T r e a t m e n t  S t a n d a r d s  f o r  K083 

[Nonwastewaters]

[Revised from no land disposal]

Regulated constituent

Maximum 
for any 
single 
grab 

sample, 
total

composi
tion (mg/ 

kg)

Renzene....................................  ................. 6 6
Aniline........................................................... 14
Diphenylamine/diphenylnitrosamirte..........
Nitrobenzene.................................

14
14

Phenol................................ ............................... 5.6
Cyclohexanone......................................... 30

Maximum for 
any single 

grab sample, 
TC L P  (mg/l)

Nickel............ - ......................... ..................... 0.088

BDAT T reatment Standards for K083
[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

Aniline................................... 0 81
Phenol......................................... 0 039
Cyclohexanone........ .................................. 0.36
Nickel.................................... ....................... 0.47

Regulated constituent

Maximum for 
any

composite 
sample, total 
composition 

(mg/l)

Benzene.................................. 0 14
Diphenylamine............................................. 0.52
Diphenylnitrosamine.......................... 0 40
Nitrobenzene............................................... 0.0681. K028, K029, K095 and K096 Wastes
K028— Spent catalyst from the 

hydrochlorinator reactor in the 
production of 1,1.1-trichloroethane.

K029—W aste from the product steam stripper 
in the production o f 1,1,1-trichIoroethane. 

K095— Distillation bottoms from the 
production of 1,1,1-trichloroethane.

K096— H eavy ends from the heavy ends 
column from the production of 1,1,1- 
trichloroethane.The Agency is promulgating final treatment standards for organics in K029, K095 and K096 wastewaters based on the transfer of treatment performance data from wastewaters containing the constituents of concern for K029, K095 and K096 wastes from various data sources including: (1) The Office of Water’s Industrial Technology Division (ITD) and National Pollution Discharge

Elimination System (NPDES) data (including the Organic Chemicals, Plastics, and Synthetic Fibers (OCPSF) data base); (2) the Hazardous Waste Engineering Research Laboratory (HWERL) database; (3) the Office of Solid Wastes’ BDAT data (from previous land disposal restriction rules); and (4) additional wastewater treatment data from literature articles on wet air oxidation and powder activated carbon treatment (PACT).In the November 22,1989 notice, the Agency proposed treatment standards for organics in K029, K095, and K096 wastewaters based on the transfer of performance data from rotary kiln incineration of K019 (heavy ends from the distillation of ethylene dichloride in ethylene dichloride production) nonwastewaters. Although no comments were received on the proposed rule, the Agency has modified the proposed treatment standards to reflect actual treatment performance data for wastewaters.In the November 22,1989 notice, the Agency proposed two sets of wastewater treatment standards for the majority of U and P wastewaters for which concentration-based standards could be established. One set of standards was based on incinerator scrubber waters while the alternate set of standards was based on a transfer of treatment performance data for wastewaters containing these constituents from the above mentioned data sources. The reader is further referred to the discussion in section III.A.5.(a.)(l.) of today’s preamble for additional information.As stated in the Final Rule for Land Disposal Restrictions for Second Third Wastes (54 FR 26629) and reiterated in the proposed rule for Third Third Wastes (54 FR 48390), when the Agency has appropriate wastewater treatment data from well-designed and well- operated wastewater treatment units, it prefers to use these data rather than incinerator scrubber water concentrations to develop wastewater treatment standards.Commenterà to the proposed rule for First Third, Second Third and Third Third wastes almost unanimously supported the options of promulgating wastewater treatment standards based on the performance of specific wastewater treatment rather than incinerator scrubber water constituent levels. Upon review of all available data and comments, the Agency agrees with the commenters and is today promulgating concentration-based treatment standards based on wastewater treatment data rather than

scrubber water for wastes that were proposed in the Third Third rule. While the Agency did not specifically identify the standards based on wastewater treatment data as alternatives for F and K  wastewaters, the Agency believes that this is a logical outgrowth of the notice and comment process. As such, the Agency is today modifying the wastewater treatment standards for K029, K095, and K096 wastes.The Agency is also revoking the “reserved* status for metals in K029,K095 and K096 wastewaters. Existing waste characterization data for nonwastewaters indicates that these three wastes are essentially all organic and would not be expected to contain any BDAT list metal constituents. No comments were received disputing the Agency’s conclusion.The Agency is also promulgating treatment standards for metal constituents in K028 nonwastewaters based on the transfer of TCLP data from stabilization of F024 (wastes from the production of chlorinated aliphatics such as distillation residues, heavy ends, tars, and reactor clean-out) wastes. As was stated in the November22,1989 proposed rule (54 FR 48395), the Agency transferred the metal standards for K028 nonwastewaters based on performance data from proposed standards for F024. Several comments however, were received on the metal standards for F024 and subsequently K028, stating that the metal standards were too low. See section IH.A.4.C. for a discussion of these comments.The Agency is however, promulgating as proposed the concentration-based treatment standards for metals in F024 wastes. Consequently, the Agency is also promulgating the treatment standards for metals in K028 nonwastewaters as proposed.
B D AT T r e a t m e n t  S t a n d a r d s  f o r  K028

[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
TC L P  (mg/l)

Chromium (total)........................................ 0.073
Lead............................................................... 0 .0 2 1
Nickel............................... ....................... . 0.088

These standards do not replace the standards for the organics in K028 nonwastewaters that were promulgated with the Second Third wastes.
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B O A T T reatment Standards for K029
[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

Chloroform................................ ................... 0.0461,2 -Dichloroethane..................................... 0 .2 11,1 Dichloroethylene................................. 0.025
1.1,1 -T  nchioroethane................................ 0.054Vinyl chinotto................................................ ^ 0.27

B D A T T reatment Standards f o r  K095

[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

1 1 1  2-Tntmchlnroethane....................... 0.0571 1 ? ?-T«trarhlnroethane ...................... 0.057
0.0561 1 2-Trichioroethane................................ 0.054
0.054

Hfiïanhlnrne thane.... ................................ 0.055
0.055

BDAT T reatment Standards f o r  K096 
[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sariïple, 
total

composition
(mg/l)

1 ,1 ,1 ,2-Tetrachloroethane........... ........... 0.057
1,1,2,2-Tetrachkxoethane ..... 0.057
Tetrachloroethene .............. ................ 0.0561 1 2 -Trich!oroethane............................... 0.054
Trirhlnrn«th«nA........................................... 0.054
1 3-Dichlorobenzene ............................. 0.036

0.055Pentachioroe th a n e ................................
1.2 4-Trichlorobenzene .................. 0.055

m. K032, K033, K034, K041, K097, and K098 Wastes.
K032— W astewater treatment sludge from the 

production o f chlordane.
K033— W astewater and scrub water from thé 

chlorination o f cyclopentadiene in the 
production o f chlordane.

K034— Filter solids from filtration of 
hexachlorocyclopentadiene in the 
production o f chlordane.

K041— W astewater treatment sludge from the 
production o f toxaphene.

K097— Vacuum  stripper discharge from the 
chlordane chlorinator in the production 
o f Chlordane.

K098— Untreated process wastewater from 
the production o f toxaphene.

The Agency is today promulgating final treatment standards for wastewater and nonwastewater forms of K032, K033, K034, K041, K097 and K098 wastes. The nonwastewater treatment standards are based on performance data from an EPA incineration test bum that was conducted in June 1989. (The reader is referred to the November 22,1989 proposed rule for additional information on the test bum (54 FR 483901).) No comments were received on the proposed standards for any of the specific constituents of K032, K033,K034, K041, K097 or K098 nonwastewaters. Therefore, EPA assumes that generators of these wastes agree with the Agency’s assessment of the treatability of these wastes and their individual constituents. Details on the selection of regulated constituents and the transfer of performance data for these K wastes are provided in the background document for these halogenated pesticide wastes which can be found in the RCRA docket.In section l i t  A.l.(h.)(6.) of the proposed mie for Third Third wastes (54 FR 48390 (November 22,1989)), the Agency specifically proposed two alternative sets of concentration-based standards for the majority of the U and P wastewaters for which concentration- based standards could be established. One set of standards was based on the concentration of constituents of concern as measured in incinerator scrubber water while the alternate set of standards was based on a transfer of treatment performance data for wastewaters from various data sources. These alternative standards were presented in section III.A.7. of the proposed Third Third mie (54 FR 48467) as treatment standards for wastewater forms of multi-source leachate, but were specifically identified as alternative standards for U and P wastewaters.As stated in the Final Rule for Land Disposal Restrictions for Second Third Wastes (54 FR 26629) and reiterated in the proposed rule for Third Third Wastes (54 FR 48390), when the Agency has appropriate wastewater treatment data from well-designed and well- operated wastewater treatment units, it prefers to use these data rather than scrubber water concentrations to develop wastewater treatment standards. Commenters to the proposed rules for the First Thfrd, Second Third and Third Third Wastes almost unanimously supported that EPA should promulgate wastewater standards based

on the performance of specific wastewater treatment rather than incinerator scrubber water constituent levels. After reviewing all available data and comments, the Agency agrees with the commenters, and is promulgating concentration-based treatment standards based on wastewater treatment data rather than scrubber water for K032, K033, K034, K041, K097 and K098 wastewaters. While the Agency did not specifically identify the standards based on wastewater treatment data as alternatives for these wastewaters, the Agency believes that this is a logical outgrowth of the notice and comment process.More detailed information on the technical development of the constituent specific treatment standards for wastewaters can be found in the background document entitled, BDAT Background Document for Wastewaters containing BDAT list Constituents.
B D A T T reatment Standards for K032

[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Hevanhlnmny<dnpAntaHinnA ................... 2.4
Chlordane..................................................... 0.26
Heptachior..........  .................. r................ 0.066
Heptachior epoxide.................................. 0.066

B D A T T reatment Standards for K032 
[Wastewaters]

Regulated constituent

Maximum for 
any 24-hour 
composite 

sample, total 
composition 

(mg/l)

Hexachtorocydoœntadiene.................... 0.057
Chlordane................................................... 0.0033
Heptachior................... ....... ....... ........ ........ 0 .0 0 1 2
Heptachlor epoxide................................... 0.016

BDAT T reatment Standards f o r  K033 
[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/kg)

Hexachlorocyclopentadiene.................... 2.4
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BD AT T r e a t m e n t  S t a n d a r d s  f o r  K033

[Wastewaters]

Regulated constituent

Maximum 
for any 24- 

hour
composite

sample,
total

composition
(mg/l)

Hexachlorocyclopentadiene............... 0.057

BD AT T r e a t m e n t  S t a n d a r d s  f o r  K034

[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/kg)

Hexachlorocyclopentadiene..................... 2.4

BDAT T reatment Standards for K034
[Wastewaters]

Regulated constituent

Maximum 
for any 24- 

hour
composite

sample,
total

composition
(mg/l)

Hexachlorocyclopentadiene.................... 0.057

BDAT T reatment Standards for K041

[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/kg)

Toxaphene............ ............................. ......... 2 .6

BDAT T reatment Standards for K041
[Wastewaters]

Regulated constituent

Maximum for 
any 24-hour 
composite 

sample, total 
composition 

(mg/l)

Toxaphene.................... 0.0095

BD AT T reatment Standards for K097
[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Hexachlorocyclopentadiene.................... 2.4
Chlordane..................... ............................... 0 2 6
Heptachlor.................................................... 0.066
Heptachlor epoxide.................................... 0.066

B D AT T reatment Standards for K097 
[Wastewaters]

Regulated constituent

Maximum for 
any 24-hour 
composite 

sample, total 
composition 

(mg/l)

Hexachlorocyclopentadiene......... .......... 0.057
Chlordane..................................................... 0.0033
Heptachlor..:................................................. 0 .0 0 1 2
Heptachlor epoxide................................... 0.016

B D AT T reatment Standards for K098 
[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/kg)

Toxaphene......... ........................................... 2 .6
B D AT T r e a t m e n t  S t a n d a r d s  f o r  K098

[Wastewaters]

Regulated constituent

Maximum 
for any 24- 

hour
composite

sample,
total

composition
(mg/l)

Toxaphene....................... ............................. 0.0095

n. K036 and K037
KQ36— Still bottoms from toluene reclamation 

distillation in the production of 
disulfoton

K037— Wastewater treatment sludges from 
the production of disulfotonToday’s rule promulgates treatment standards for the wastewater forms of K037 and the nonwastewater forms of K036 as proposed. Detailed technical descriptions of the specific production processes generating these wastes can be found in the background document for the listing of these wastes.

The Agency promulgated a treatment standard of “No Land Disposal Based on No Generation” for K036 nonwastewaters in the First Third final rule on August 8,1988 (53 FR 31174, August 17,1988). EPA amended this standard on May 2,1989, to apply to wastes generated from the process described in the listing description and disposed after August 17,1988 (54 FR 18836). In the November 22,1989 proposed rule for Third Third wastes, the Agency proposed a transfer of concentration-based standards from K037 nonwastewaters (based on the performance of incineration in the First Third final rule) to other forms of K036 nonwastewaters, such as K036 spill residues. The basis of this transfer is the similarity of these two wastes, and the fact that Disulfoton, the regulated constituent in K036, is a regulated constituent in K037 as well.The Agency promulgated concentration-based treatment standards for K037 wastewaters based on incinerator scrubber water concentration levels in the First Third final rule. In the November 22,1989 proposed rule for Third Third wastes, the Agency proposed to revise this standard to be consistent with the other organophosphorus pesticide wastewaters, for which concentration- based standards based on biological treatment were promulgated in die Second Third final rule on June 23,1989.The Agency stated that the performance achievable by incineration and the performance of biological treatment represent BDAT for nonwastewater and wastewater forms, respectively, of the organophosphorus pesticides. Because the Agency received no comments on this proposal, the Agency is today promulgating concentration-based treatment standards for K036 nonwastewaters and concentration-based treatment standards for K037 wastewaters as proposed. Therefore, the Agency is able to promulgate concentration-based treatment standards for: Disulfoton in K036 nonwastewaters, and Disulfoton and toluene in K037 nonwastewaters. Standards applicable to nonwastewaters are based on the performance achieved by rotary kiln incineration and the concentration of organophosphorus pesticide measured in the ash residuals. Standards applicable to wastewaters are based on the performance achieved by biological treatment and the concentration of organophosphorus pesticide measured in the resultant effluent wastewaters. Where the treatment standards are expressed as concentration-based
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standards, other treatment technologies that can achieve these concentration- based treatment standards are not precluded from use by this rule. H ie  regulated constituents and treatment standards for these wastes are presented in the tables at the end of this section.The Agency points out that the promulgated concentration-based treatment standards for K037 wastewaters are based on the analysis of composite samples rather than grab samples. This sampling procedure is specified for compliance monitoring because the performance data on which these standards are based consisted of analysis of composite effluent samples.
BOAT T reatment Standards for K036

[Nonwastewaters]

[Revised from no land disposal]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/kg)

0 .1
BDAT T reatment Standards For K037

[Wastewaters]

[Revised based on biefeeatment data]

Regulated constituent

Maximum 
for any 
single 

composite 
sample, 

total
composition

[mg/f)

0.O2S
0.080

o. K042, K085, and K105 Wastes.K042—Heavy ends or distillation residues from the distillation of tetrachlorobenzene in the production Of 2,4,'5-T.K085—Distillation of fractionation column bottoms from the production of chlorobenzenes.K105—Separated aqueous stream hum the reactor product washing step in the production of chlorobenzenes.The Agency is today promulgating final treatment standards for the wastewater and non wastewater forms of KM2, K085 and K105. The treatment standards for nonwastewaters are based on performance data from an EPA incineration test burn that was conducted in June, 1989. (The reader is referred to the November 22,1989 proposed rule for additional information

on this test bum (54 FR 483901}.} The wastewater treatment standards have been modified from the proposed rule and are being promulgated today based on a transfer of performance data from wastewater treatment.In section ID.A.l.(h)(6) of the proposed rule for Third Third wastes (54 FR 48390 (November 22,1989)), the Agency specifically proposed two alternative sets of concentration-based standards for the majority of the U and P wastewaters for which concentration- based standards could be established. One set of standards was based on die concentration of constituents of concern as measured in incinerator scrubber water while the alternate set of standards was based on a transfer of treatment performance data for wastewaters from various data sources. These alternative standards were presented in section III.A.7. of the proposed Third Third rule (54 FR 48467) as treatment standards for wastewater forms of multi-source leachate, but were specifically identified as alternative standards for U and P wastewaters.As stated in the Final Rule for Land Disposal Restrictions for Second Third Wastes (54 FR 26629) and reiterated in the proposed rule for Third Third Wastes (54 FR 48390), when the Agency has appropriate wastewater treatment data from well-designed and well- operated wastewater treatment units, it prefers to use these data rather than scrubber water concentrations to develop wastewater treatment standards. Commenters to the proposed rules for the First Third, Second Third and Third Third Wastes almost unanimously agreed that EPA should promulgate wastewater standards based on the performance of specific wastewater treatment rather than incinerator scrubber water constituent levels. After reviewing all available data and comments, the Agency agrees with the commenters, and is promulgating concentration-based treatment standards based on wastewater treatment data rather than scrubber water for K042, K085 and Kl-05 wastewaters. More detailed information on the technical development of the constituent specific treatment standards for wastewaters can be found in die background document entitled, BDAT Background Document for Wastewaters containing BDAT list Constituents.The Agency received several comments on the proposed standards for the PCB constituents in KG85 waste. These standards were listed for seven of the common mixtures of PGBs known originally by the trade name of Aroclor (i.e., the proposed standards were listed

for Aroclor 1016.1221,1232,1242,1248, 1254, and 1260). One commenter stated that an unjustified treatment level for PCBs had been set and that the Agency did not give a rationale for the level selected. The commenter further urged the Agency to set a  treatment standard at 50 ppm which is the regulated level under both T SCA  and the RCRA California list provision. The Agency disagrees with the commenter. Under H SW A, EPA has been given authority to establish treatment standards at levels that minimize threats to human health and the environment See S. Rept No. 284, 98th Cong. 1st Sess. at 17, stating that California list levels—which include a 50 ppm PCB level—are only minimum starting points for establishing treatment standards. (See also 55 FR 6640, Feb. 26,1990 explaining that current uncertainties as to waste toxicity and mobility warrant retention of the BDAT approach.)EPA noted in the November 22,1989 -proposal (54 FR 48398), that untreated K085 wastes contain a wide range of PCB concentrations, however if K085 wastes exceed 50 ppm PCBs, they must be incinerated in a T SCA  permitted facility (several of the commercial facilities that are permitted for RCRA wastes are also permitted for PCB- contaminated wastes under TSCA) as well as meeting the concentration-based treatment standards being promulgated today. EPA believes that this approach is consistent with the statutory mandate.Another commenter stated that tee proposed PCB concentration-based standard for K085 was inappropriately low because the presence of hexachlorobenzene or pentachlorobenzene at their K085 treatment standard concentration levels interferes with proper performance of SW-846 Method 8080’s Electron Capture Detection instrumentation, and therefore PCB levels in K085 cannot be routinely quantified at the BDAT standard level. EPA believes, as stated in the preamble to the proposed rule (54 FR 48398) that incineration virtually destroys hexachlorobenzene and pentachlorobenzene, as well as PCBs, so then ash and scrubber water levels will be too low to cause interference. As stated in the section of this Preamble discussing how the Agency used detection limits to set standards, EPA deliberately set numerical treatment standards above detection limits by using multiple variability factors: Consequently numerical treatment standards for incineration based numbers represent the lowest numbers an analytical instrumentation system can reliably report rather than tee



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22593concentration of the constituent actually present in the ash. EPA reiterates that treatability variances are available on a case-by-case basis for generators who cannot meet these standards. In addition, if the waste has been incinerated and analytical methods utilized in good faith, and the standard still proves to be below the detection limit, EPA will consider this to constitute compliance with the treatment standard (see preamble section IILA.l.g).
BDAT T reatment Standards for K042

[Nonwastewaters]

Regulated constituent

Maximum 
forany 

single grab 
sample, 

total
composition

(mg/kg)

1,2,4,5-Tetrachlorobenzene.................. 4.4
oDichlorobenzene...................................... 4.4
p-Dichlorobenzene...................................... 4.4
Pentachlorobenzene.................. ................ 4.4
1,2,4-Trichlorobenzene.............................. 4.4

BDAT T r e a t m e n t  S t a n d a r d s  f o r  K042

[Wastewaters]

Regulated constituent

Maximum 
forany 

single grab 
sample, 

total
composition

(mg/l)

1 ,2,4,5-Tetrechlorobercene................... 0.055
0.088
0.090
0.055
0.055

o-Dichlorobenzene......................................
p-Dichlorobenzene.....................................
Pentachlorobenzene..................................1 ,2,4-T richlorobenzene..............................

BDAT T reatment Standards for K085
[Nonwastewaters]

Regulated constituent

Maximum 
forany 

singlet grab 
sample, 

total
Composition

(mg/kg)

Benzene....................................... ................. 4 4
Chlorobenzene.... 4 4
o-Dichlorobenzene....................... ............. 4.4
m-Dichlorobenzene........... ...... .................. 4.4
p-Dichlorobenzene............ ............,...„...... 4.41,2,4-Trichlorobenzene............................. . 4.4
1,2,4,5-Tetrachlorobenzene..................... 4.4
Pentachlorobenzene................................... 4.4
Bexachiorobenzene.................... ............. 4.4
Aroclor 1016................................................. 0 92
Aroclor 1221............................. ,....;........... 0 92
Aroclor 1232.............'........ ........ 0.92
Aroclor 1242......... V  0.92
Aroclor 1248....;.................................... ,...... 0.92
Aroclor 1254......................... 1 8
Aroclor 1260.......................................... ....... 1 .8

BDAT T reatment Standards for K085
[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/l)

Benzene......................................................... 0.14
Chlorobenzene............................................. 0.057
o-Dichlorobenzene...................................... 0.088
m-Dichlorobenzene.................................... 0.036
p-Dichlorobenzene...................................... 0.0901 ,2,4-Trichlorobenzene..................... ........ 0.055

0.0551,2,4,5-Tetrachlorobenzene.....................
Pentachlorobenzene.................................. 0.055
Hexachiorobenzene................................. 0.055
Aroclor 1016........................................... . 0.013
Aroclor 1221.................................................. 0.014
Aroclor 1232........................................... ...... 0.013

0.017Aroclor 1242...................... ...........................
Aroclor 1248.................................................. 0.013

0.014Aroclor 1254..................................................
Aroclor 1260.................................................. 0.014

BDAT T r e a t m e n t  S t a n d a r d s  f o r  K105
[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/kg)

Benzene......................................................... 4 4
Chlorobenzene......... ....... ..................... ...... 4.4
o-Dichlorobenzene...................... ............... 4.4
p-Dichlorobenzene................................. .... 4.4
2,4,5-T etrachlorophenol............................. 4.4
2,4,6-T etrachlorophenol.................. .......... 4.4
2-Chlorophenol.......................... 4.4
Phénol— ......................................................... 4.4

BDAT T reatment Standards for K105 
[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

Benzene......................................... 0.14
Chlorobenzene............................................ 0.057
o-Dichlorobenzene................................ 0.088
p-Dichlorobenzene........................ ........... 0.090
2,4,5-Ttichlorophenol................................ 0.18
2,4,6-Trichlorophenol.............................. 0.035
2-Chlor0phenol........... ........................... .... 0.044
Phenol........... .̂.... .................. ...................... 0.039p. K044, K045, K046, and K047
K044— W astewater treatment sludges from 

the manufacturing and processing of 
explosives.

K045— Spent carbon from the treatment of 
wastewater containing explosives.

K046— W astewater treatment sludges from 
the manufacturing, formulation and 
loading of lead-based initiating 
compounds.

K047—Pink/red water T N T  operators.Today’s rule revokes the “No Land Disposal Based on Reactivity” treatment standard for K044, K045, and K047 wastes and promulgates as proposed a treatment standard of “Deactivation” . The Agency is also promulgating a nonwastewater treatment standard for lead in the K046 Reactive Subcategory as proposed (also see 54 FR 26607-608, June 23,1989), based on the transfer of performance data from the stabilization of K046 nonreactive wastes. This treatment standard is based on the performance of deactivation for the reactive wastewaters followed by alkaline precipitation, settling, and filtration to form a nonreactive KQ46 nonwastewater that is then stabilized for lead.The Agency received several comments indicating that the BDAT for the K046 Reactive Subcategory should be deactivation followed by stabilization as opposed to just stabilization. The Agency agrees with the commenters and is therefore revising BDAT as deactivation followed by stabilization. In addition, many commenters had questions on the definition of deactivation. To clarify this point, the Agency is defining deactivitation for K044, K045, K046 and K047 wastes to be the process of removing the characteristic of reactivity, by technologies such as incineration or chemical oxidation. See 40 CFR part 268 appendix VI for a list of technologies that used alone or in combination can achieve this standard.For all K046 wastewaters, the treatment standard is based on the performance of alkaline precipitation, settling, and filtration. The Agency is transferring the performance of this treatment system from K062 wastes. The K062 wastewaters are just as difficult to treat as the K046 wastewaters, based on the Concentration of lead in K062 (up to 212 ppm) which is the same or higher than that which has been found in K046 wastewaters (up to 200 ppm).
B D AT T r e a t m e n t  f o r  K044, K045, K047 

[Nonwastewaters and Wastewaters] 

[Revised from no land disposal]

Deactivation (Deact) as a method of treatment*

*See CFR  268.42 Table I for a description of this 
method of treatment
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BDAT T r e a t m e n t  S t a n d a r d s  f o r  K046 
R e a c t i v e  a n d  N o n r e a c t i v e  S u b c a t e -  
g o r i e s

[Wastewaters]

Regulated constituent

Maximum 
for any 
single 

composite 
sample, 

tettai
composition

(rng/l)

| And ...... .................. ..... ...................... 0.037

BDAT T r e a t m e n t  S t a n d a r d s  for K046
Reactive Subcategory

[Nonwastewalers]

Regulated constituent

Maximum 
tor any 
single 

composite 
sample, 

TC LP tm g/l)

a i a

q. K048, K049, K050, K051, and K052
K048— D issolved air floatation (D A F) float 

from the petroleum refining industry.
K049— Slop oil em ulsion solid s from the 

petroleum  refining industry.
K05O—Heat Exchanger bundle cleaning 

sludge from the petroleum refining 
industry.

K051— A P I separator sludge from  the P e tr o le u m  refining industry.
K052— Tank bottom s (leaded) from  the 

petroleum refining industry.Wastes identified as KQ48, K049, K050, K051, and K052 are generated by facilities in the petroleum refining industry. Detailed technical descriptions of the specific processes generating these wastes can be found in the background document for the listing of these waste codes.in today’s rule, EPA is promulgating revised treatment standards for the organic and metal constituents in K048- ¡C052 nonwastewaters and for cyanide in K048-K052 wastewaters. The specific regulated constituents and treatment standards for these wastes are listed in the tables at the end of this section. Treatment standards for organic and metal constituents in K048-K052 wastewaters and cyanide in K048-K052 nonwastewaters were promulgated on August 8,1988 (53 FR 31159) and are not amended by this rulemaking.The Agency has also decided to reschedule these wastes to the third- third and thus create a new prohibition effective date for them. The legal authority to take this action comes from

**EPA{’s] * * * continuing authority to reschedule wastes from one third of the schedule to another.”  Chem ical Waste 
Management v. EPA, 869 F. 2d 1526 n.2 (D.C. Cir. 1989) (noting rescheduling of foe prohibition for multisource leachate that had already taken effect). Notwithstanding this authority, the Agency is not undertaking this rescheduling casually. The determining factor in EPA’s view, is that even though the wastes were prohibited in the first third rule (and granted a two-year national capacity variance), petroleum industry members were in legitimate doubt as to what the ultimate treatment standards would be and, to some extent, what the technological basis for the standards would be.hi particular, the original standards promulgated by EPA were based on treatment of some of the less contaminated petroleum refining wastes. Subsequent efforts to reexamine and possibly amend foe promulgated standards were delayed in part because of conflicting c l a i m s  from the treatment industry regarding the equivalency of performance of three-stage and five- stage solvent extraction technology. The petroleum refining industry itself participated in research efforts regarding treatment tests on some of foe more contaminated petroleum refining wastes and generated some useful data which was used in revising the promulgated standards.The result of this involved process is that it could have been reasonably unclear to a petroleum refinery whether treatment standards could be achieved using solvent extraction technology one type of BDAT technology. Such a facility could havë legitimately delayed its investment decision about what treatment technology to use to comply wifo the land disposal prohibitions. Given fois situation, the Agency believes it is acting both reasonably and legally in exercising its authority to reschedule the wastes to the Third Third.The Agency has also determined that there is inadequate treatment capacity for generated KG48-KQ52 wastes. (See section IILB. below where foe Agency is granting a national capacity variance for K048-K052 wastes). The revised standards for organic and metal constituents in K048-K052 nonwastewaters and for cyanide in K048-K052 wastewaters and the previously promulgated standards for organic ami metal constituents in K048- K052 wastewaters and cyanide in K048- K052 nonwastewaters will become effective on November 8,1990 at foe completion of a six month national

capacity variance being issued for K048- KQ52 as part of the Third Third rule.The treatment standard for cyanide in wastewater forms of K048-KQ52 is promulgated as proposed. Treatment standards for organic and metal constituents in K048-K052 nonwastewaters have been revised as described below.During the public comment period, the Agency received additional treatment performance data for treatment of organic and metal constituents in K048- K052 nonwastewaters. Treatment perfoimance data were received from four commenters, BP America, Exxon, Amoco, and API, for stabilization of metal constituents in K048-K052 nonwastewaters from five refineries. These data were obtained from stabilization treatment tests of solvent extraction raffinate, incinerator ash, and incinerator combustion gas scrubber water solids using a variety o f binders.The Agency received additional treatment performance date forCF Systems’ solvent extraction system from four commenters: CF Systems, Exxon, Shell, and API. These data were obtained from solvent extraction treatment tests of organic constituents in K048-K052 nonwastewaters from ten refineries. Treatment performance data for R G C’s B E S T , solvent extraction system were also submitted from two commenters for treatment of organic constituents in K048-K052 nonwastewaters from three refineries. Treatment performance data for multicycle solvent extraction were submitted by one commenter for treatment of organic constituents in KO48-K052 nonwastewaters from three refineries. Also, treatment performance data for BP America’s filtralion/solvent extraction/stabilization process were submitted by one commenter for treatment of organic constituents in KD48-K052 nonwastewaters from one refinery. The Agency also has limited date submitted by Thermal Dynamics, Inc. for treatment of organic constituents in K048-K052 nonwastewaters using high temperature thermal distillation from one refinery. The basis for the amended treatment standards is summarized below.(1) B D A T  Treatment Standards for 
M etal Constituents. Today’s rule amends the promulgated K048-KD52 rulemaking (53 FR 31159) to delete the treatment standards for arsenic and selenium in nonwastewater forms of K048-K052. Today’s rule also revises foe treatment standard for nickel in nonwastewater forms of KO48-K052,The majority of the stabilization data submitted by industry could not be



Federal Register / VoL 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22595considered in developing this promulgated rulemaking for the following reasons: (1) Data were not provided for a majority of the regulated constituents; (2) untreated waste data were not provided, and, therefore, no determination of substantial treatment could be made; (3) detection limits were not provided for undetected samples; and/or (4) treatment was not demonstrated for a majority of the regulated metal constituents.Treatment performance data that were considered in developing promulgated treatment standards for metal constituents in K048-K052 nonwastewaters are discussed in detail in the amendment to the BDAT background document for these wastes located in the RCRA docket. Statistical comparison showed that data sets for stabilization of solvent extraction raffinate submitted by Exxon and BP America demonstrated better treatment for chromium than the data generated by EPA, as well as that submitted by Amoco for stabilization of incinerator ash. In addition, data submitted by industry indicated significantly higher levels of nickel in the untreated waste than in the waste stabilized by the Agency.Several commenters stated that the data generated by EPA showed only marginal evidence of treatment by stabilization, and that an error was made in calculating the treatment standard for nickel in K048-K052 nonwastewaters. The Agency acknowledges the error made in the treatment standard calculation for nickel, and agrees with the commenters that marginal evidence of stabilization treatment is shown in the EPA generated data regarding arsenic and selenium. In addition, none of the industry data submitted show substantial treatment for these two constituents. Therefore, the Agency is deleting treatment standards for arsenic and selenium in K048-K052 nonwastewaters. Further, to ensure that the Agency is accounting for the maximum variability in metals concentrations in K048-K052 wastes, the Agency is using the data sets submitted by Exxon and BP America to revise the treatment standard for nickel. Finally, the treatment standard for chromium remains as promulgated in the First Third Rulemaking becausp'the data submitted by Exxon and BP America, as well as by Amoco, indicate that the treatment standard is achievable for the complete range of K048-K052 wastes tested using stabilization treatment(2) BDA T Treatment Standards for 
Orpanic Constituents. Today’s rule

revises the treatment standards for all sixteen regulated organic constituents in K048-K052 nonwastewaters. In revising these standards, the Agency considered the treatment performance data submitted by industry for the following technologies: CF Systems’ three-pass solvent extraction, BP America’s multicycle solvent extraction, R CC’s solvent extraction, and TDI’s high temperature thermal distillation.The majority of the aforementioned data could not be considered in developing this promulgated rulemaking for the following reasons: (1) Data were not provided for a majority of the regulated organic constituents; (2) untreated waste data were not provided and, therefore, no determination of substantial treatment could be made; (3) a majority of the regulated organic constituents were not detected in the untreated waste; (4) detection limits for the treated waste were several orders of magnitude higher than those achieved in other treated waste data sets, indicating non-optimized laboratory procedures;(5) treatment was not demonstrated for a majority of the regulated organic constituents; and/or, (6) adequate Q A / Q C data were not provided.The remaining data sets met the Agency’s screening criteria and were used with Agency-generated data from Amoco’s fluidized bed incineration and CF Systems’ five-pass solvent extraction treatment tests to calculate promulgated treatment standards for organic constituents in K048-K052 nonwastewaters. These treatment performance data are discussed in detail in the amendment to the BDAT background document for these wastes located in the RCRA docket.Several commenters stated that the data used by EPA to develop the treatment standards do not reflect the wide variability in refinery wastes, and suggested that the Agency use data submitted by the petroleum refining industry to develop a larger database for calculation of treatment standards. However, one commenter stated that the Agency’s current use of a variability factor in treatment standard calculations is sufficient, and additional factors to account for waste feed variability would bias the data.The Agency has addressed the commenters’ concerns regarding waste variability in calculating the revised treatment standards for K048-K052 promulgated in today’s rule. The data sets that met the Agency’s screening criteria were reviewed to determine the most difficult to treat waste (typically containing the highest concentration value) for each regulated constituent

The corresponding treated waste concentration was then multiplied by a variability factor of 2.8 (this variability factor is used by the Agency when attempting to account for variability with only one data point (see the BDAT Methodology Background Document located in the RCRA docket)) to determine the treatment standard for each constituent. A  more detailed discussion of the calculation of revised treatment standards for the K048-K052 nonwastewater organics may be found in the amendment to the BDAT background document for these wastes located in the R CRA docket.Several commenters stated that currently available solvent extraction processes, including the propane extraction system (CF Systems’) tested by the Agency, cannot meet the proposed BDAT standards. One commenter stated that the propane extraction system tested by the Agency to develop the proposed treatment standards for organic constituents in K048-K052 nonwastewaters cannot be considered BDAT because it is a pilot- scale unit and, therefore, is not “demonstrated."The Agency reminds the commenters that BDAT is technology-specific, not process-specific. BDAT for K048-K052 nonwastewater organics is solvent extraction and incineration, both of which are demonstrated treatment technologies for K048-KG52 wastes, and data considered by the Agency from both technologies have been used to develop the promulgated treatment standards, thereby ensuring that the treatment standards would not preclude the use of either technology.The Agency also points out that although the treatment standards were specifically calculated using data from CF Systems’ solvent extraction unit, data submitted by RCC shows that their amine extraction technology would be able to meet the treatment standards for all regulated constituents except bis(2- ethylhexyl) phthalate. (High treated waste concentrations reported by RCC for bis(2-ethylhexyl) phthalate were apparently a result of laboratory contamination.) However, the RCC data were bench-scale and could not be considered further since pilot- and full- scale data were available to the Agency. BP America's solvent extraction data, which were used to promulgate treatment standards for K048-K052 nonwastewater organics in the first third rule, indicate that this technology can meet all but four of the revised treatment standards, those for ethylbenzene, bis(2-ethylhexyl) phthalate, as well as the new standards
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for xylenes and naphthalene. Also, limited data available from TDI’s high temperature thermal distillation unit show that it can meet all of the BDAT treatment standards and should be considered an equivalent BDAT technology to incineration and solvent extraction.Several commenters stated that BDAT for refinery wastes should be based on both incineration and solvent extraction. As discussed above, treatment data available to the Agency from both technologies were used to develop the revised treatment standards. Therefore, both technologies can meet the revised promulgated standards. Although the solvent extraction data showed somewhat higher treated waste concentrations than the incineration data, the organic constituent removal efficiency for solvent extraction (98% on average) is close to that for available incineration data (99.7% on average). Additionally, solvent extraction provides the benefit of recovering as much as 365,000 barrels of oil per year (provided all of the K048-K052 waste generated per year is treated using solvent extraction technologies versus incineration technologies). This recovery benefit can also be realized using high temperature thermal distillation technologies.The Agency notes, however, that in choosing to base treatment standards on solvent extraction as well as on incineration, it has chosen a technology that does not destroy or remove toxicants as well as incineration. EPA believes this is a permissible and rational choice to make given that solvent extraction is a recovery technology and the law voices a strong preference for use of such technologies. See, e.g., H.R. Rep. No. 198,98th Cong. 1st Sess. 31. In addition, solvent extraction does perform substantial treatment on these wastes. Thus, the Agency believes its choice to be consistent with the language of section 3004(m) and also overall statutory goals of encouraging material reuse and waste 
minimization. See, e.g. RCRA section 1003(6).Several commenters stated that the treatment standards for xylenes and naphtalene in K048-K052 nonwastewaters, reserved at the time of promulgation of the first third rule, should be based on data recently submitted by the petroleum refining industry or should be transferred from other regulated constituents with similar chemical structures. One commenter stated that the proposed treatment standards for ethylbenzene and phenanthrene in K048-K052

nonwastewaters should not be promulgated because they are below the practical quantitation limits (PQLs) for these constituents. Another commenter stated that none of the BDAT treatment standards should be set below PQLs.The Agency points out that none of the K048-K052 nonwastewater organic treatment standards are being promulgated at levels below the PQLs for their respective constituents as listed in SW-846 for low level soil, the most similar matrix to incinerator ash and solvent extraction residues of the four matrices for which PQLs are given. In addition, the commenters should keep in mind that the PQLs in SW-846 were established to provide guidance for the analysis of waste samples by establishing minimum performance criteria for analytical laboratories. The PQLs listed in SW-846 do not necessarily represent the lowest limits of analytical performance achievable for any given waste. The PQLs the commenter refers to were obtained from analyzing a non-K048-K052 incinerator ash. The treatment standards for all regulated organic constituents in K048- K052 nonwastewaters are based on data submitted by industry, and the Agency believes that both solvent extraction and incineration technologies can reliably meet these standards on a routine basis.The Agency wishes to clarify that it believes that combined treatment of the K048-K052 wastes is appropriate and does not constitute impermissible dilution of the more concentrated wastes. This is because these wastes are generated from similar processes, contain similar contaminants, and aré amenable to the same treatment technologies. Although the K051 wastes appear to contain higher contaminant concentrations than the other petroleum wastes, the Agency does not consider combined treatment of the petroleum refining wastes to be impermissible dilution of the K051 wastes. In public comments to the proposed treatment standards for these wastes in the First Third rulemaking, which comments were referenced in comments to the proposal in this proceeding, the petroleum refining industry urged EPA to “consider the biological treatment and metal fixation that occurs in a land treatment facility, in tandem with other viable treatment methods as means of meeting the section 3004(m) treatment requirements.” Comments of American Petroleum Institute (API), May 23,1988, p. 44. Although land treatment is a type of land disposal (see section 3004(k)), the argument apparently is that in assessing the level of pre-disposal

treatment to impose pursuant to section 3004(m), the postdisposal treatment that occurs in the land treatment unit should also be considered.EPA responded in the First Third rulemaking that the statute forecloses the result that API is seeking. Land treatment is a type of land disposal and the statute states that a waste must meet the section 3004(m) standards before it is land disposed. See, e.g., Response to Comment Background Document at Docket LDR-9 p. 1621 (August, 1988). EPA continues to believe that the statute is unambiguous on this point: A ll treatment necessary to meet the section 3004(m) standards must occur before the waste is land disposed. Put another way, the level of pretreatment required before land disposal is not influenced by any treatment that may occur after land disposal. See RCRA sections 3004 (d),(e), and (g) (land disposal can only occur in units receiving waste that “has complied with the pretreatment regulations promulgated under” section 3004(m), or in no-migration units); see  
also RCRA section 3004(m)(2)(hazardous waste may be disposed of “if such waste has been treated to the level or by a method specified in regulations promulgated under this subsection”).EPA continues to believe that these provisions are unambiguous. However, even if it were determined that the Agency has some discretion to interpret these provisions (see Chevron U .S.A .
Inc. v. N RD C, 467 U.S. 837, 843 (1984) stating that “if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible construction of the statute”)i then the Agency would reach the same result. In our view, the statute is directed to eliminating the “long-term uncertainties associated with land disposal” (see sections 3004 (d)(1)(A),(e)(1)(A) and (g)(5)) before land disposal occurs. Hazardous wastes also are to be “mariag(ed) * * * in an appropriate manner in the first instance” . Sections 3004 (d)(1)(B) (e)(1)(B), and (g) (5). The most readily available means of achieving these enumerated statutory goals, and the one directly commanded by Congress, is through imposition of the section 3004(m) pretreatment standards (i.e., standards that apply before land disposal). Any section 3004(m) standard that took into account possible treatment after land disposal had occurred would be relying on the “longterm uncertainties associated with land disposal” to achieve the object of section 3004(mj: Substantial reductions in waste toxicity and mobility so that



Federal Register / Vol. 55, No. 1Q6 / Friday, June 1, 1990 / Rules and Regulations 22597threats to human health and the environment are minimized. This is not a reasonable way to construe the land disposal restriction provisions.In addition, the reading urged by API would amount, as a practical matter, to* an end run around the no migration test in sections 3004 (d), (e), and (g). The result advocated by API would result in partially treated wastes being disposed of in units that had not satisfied the no migration standard. This again is at odds with the natural reading of the statutory scheme which indicates only two alternatives for disposing of prohibited wastes: disposal in a no migration unit or disposal after satisfying the section 3004(m) standard. Again, this appears to EPA to be the very result that Congress legislated against.*The approach API urges is also at odds with the BDAT approach the Agency has adopted to establish the section 3004(m) treatment standards. It would also be at odds with the approach EPA recently outlined that would cap BDAT treatment levels if those levels were ever below de minimis concentration levels of hazardous constituents established by EPA as a threshold for determining when threats from land disposal are minimized and wastes are no longer hazardous. See 55 FR 6640 {Feb. 26,1990). The Agency thus believes it far more reasonable to go forward with its existing interpretation which does not undermine its approach to establishing treatment standards.(This approach was recently upheld as consistent with the statute in Hazardous 
Waste Treatment Council v. EPA. 886 F. 2d 355 (D.C. Cir. 1989).)In short, EPA believes that it is reasonable to read the statute to require that all pretreatment of prohibited wastes occur before they are land disposed. Further, the Agency has determined in today’s rule the extent of

2 In fact, the scheme being advocated appears to 
resemble the original House version of die land 
disposal restriction provisions, which authorized the 
Agency to evaluate different forms of land disposal 
under different standards in determining which 
wastes were prohibited, and did not contain a no
migration test or a mandatory pretreatment 
provision. See section 5(c) of t i J L  2867. as reported 
at H.R. Rep. No. 198,98th Cong., 1st Sess. 4-5 (1983). 
This scheme was not enacted, but rather was 
replaced by the present statute.

EPA also finds A H ’s position to be unreasonable 
because it ignores section 3005(j)(ll) which 
specifically authorizes land disposal in surface 
impoundments o f wastes not meeting the section 
3004(m) pretreatment standards providèd that 
certain conditions are mët. EPA believes that this ’ 
provision indicates that when Congress intended to  
allow, the land disposal of wastes not yet satisfying 
the section. 3004(m) standards into land disposal 
units not meeting the nomigration test, it said so 
explicitly. There is no such provision applicable to 
disposal in land treatment units.

treatment that satisfies the section >  3004(m) standard for the K048-052 wastes. Thus, this level of treatment is required before the wastes can be land disposed (unless disposal is into a nomigration unit).
BDAT T reatment Standards for 
K048, K049, K050, K051 A N D  K052

[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/t)

Cyanides (total)............................................ 0.028

Revised BDAT T reatment Standards 
for K048

[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Benzene......................................................... 148 enzo(a)pyrene........................................... 1 2
Bis(2-ethylhexyl)phthalate........................ 7.3
Chrysene................................. ..................... 15
Di-n-butylphthalate.. ....................... :...... 3 6
Ethylbenzene............................................... 14
Naphthalene................................................. 42
Phenanthrene.............................................. 34
Phenol............................................................ 3.6
Pyrene........................................................... 36

14Toluene......„ .................................................
Xylenes (total)............................................. 2 2

Regulated constituent

Maximum for 
any single 

grab sample, 
TC L P  (mg/l)

Chromium (total).......................... .............. 1.7
Nickel.......... .................................................. 0 .2 0
Revised BDAT Treatment Standards 

f o r  K049
[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Anthracene......................................... ......... 28
Benzene........................................................ 14
Benzo(a)pyrene........ .......... ....................... 1 2
Bis(2-ethylhexyt)phthalate____ _______ ^ 7.3
Chrysene........... 15
Ethylbenzene..................„ ........................... 14
Naphthalene................................................ 42
Phenanthrene.........  ...... 34
Phenol................................... 3.6
Pyrene........ .................... ............................ .. 36
Toluene............ ................................ 14
Xylenes (total).................... - ....................... 22

Maximum for

Regulated constituent any single 
grab sample, 
TC L P  (mg/l)

Chromium (total)......................................... 1.7
Nickel............................................................ 0 .2 0
Revised BDAT T reatment Standards 

F O R  K050
[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Benzo(a)pyrene........................................... '  1 2
Phenol........... ..................................„ ........... 3.6

Regulated constituent

Maximum for 
any single 

grab sample, 
TC L P  (mg/l)

Chromium (total)................... ..................... 1.7
Nickel....................................................... 0 2 0
Revised BDAT T reatment Standards 

for K051
[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Anthracene........ ....................... 28
Benzene...........  ......  ___  H 14
Benzo(a)anthracene........................ 20
Benzo(a)pyrene........................................... 12
Bis(2-ethythexyl)phthalate........................ 73
Chrysene......... 15 

3 6Di-n-butylphthalate........- ...............
Ethylbenzene. ........  ................... ......... 14
Naphthalene-........„ .................................. 42
Phenanthrene.............................................. 34
Phenol................. .̂.............................. 3.6

36Pyrene..............
Toluene.......... ........................................... 14
Xylenes (total)... ... ................................ 22

Regulated constituent

Maximum for 
any single 

grab sample, 
TC LP  (mg/l)

Chromium (total)___ ___ ... _____ 1.7
N i c k e l . ......... ...................... ..... .......... 0.20
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R e v i s e d  B D AT T r e a t m e n t  S t a n d a r d s  

F O R  K052

[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

141 26 .26 .2
14

Naphthalene................................................. 42
Phenanthrene.............................................. 34

3.6
142 2

Regulated constituent

Maximum for 
any single 

grab sample, 
TC L P  (mg/l)

1.7
Nickel........ ........ ........................................... 0 .2 0r. K060
KOGO—Ammonia still lime sludge from coking 

operations.In today’s rule, the Agency is promulgating wastewater treatment standards for organic and cyanide constituents as proposed based on the performance of biological treatment followed by settling and clarification. These treatment standards are transferred from the Office of Water Development Document for Effluent Limitations Guidelines and Standards for the Iron and Steel Industry Manufacturing Point Source Category Coke Making Subcategory. In addition, the Agency is promulgating nonwastewater treatment standards for organic and cyanide constituents as proposed based on a transfer of the performance of incineration for K087 wastes, which are generated from the same industry as K060 wastes (coking industry) and have similar or higher concentrations of K060.In the November 22,1989, proposed rule, the Agency transferred the performance of alkaline chlorination for F007 through F009 wastewaters to the cyanide constituent of K060 wastewaters. The Agency believed that this was a technically feasible transfer because the F007 through F009 wastewaters were more difficult to treat as a result of the higher concentration of cyanides. Since that time, the Agency has reevaluated the performance of biological treatment for K060 wastewaters and believes that for this waste biological treatment can achieve similar treatment levels for low- concentration cyanides similar to those achieved by alkaline chlorination.

Therefore, the Agency is promulgating a numerical treatment standard for the cyanide constituent in K060 wastewaters based on the performance of biological treatment followed by settling and clarification.The Agency received no comments on the applicability of the technical transfer of the performance of the technologies for these wastes. Therefore, the Agency is promulgating concentration-based treatment standards for this waste as proposed.
B D A T T reatment Standards for K060

[Revised from no land disposal]

[Wastewaters]

Regulated constituent

Maximum for 
any 24-hour 
composite 

sample, total 
composition 

(mg/l)

0.17
0.035
0.028
0.042
1.9

BD AT T reatment Standards for K060
[Revised from no land disposal] 

[Nonwastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

0.071
3.6

Naphthalene................................................. 3.4
Phenol............................................................ 3.41 .2
s. K061
K061—Emission control dust/sludge from the 

primary production of steel in electric 
furnaces.In today’s rule, the Agency is promulgating wastewater treatment standards for cadmium, chromium, and nickel in K061 wastes as proposed. The treatment standards are based on the performance of chemical reduction, followed by precipitation with sulfides and lime, and sludge dewatering as was set for K062 wastes. For lead, the Agency is promulgating wastewater treatment standards based on data received from the foundry industry. The treatment standard is based on the performance of precipitation with magnesium hydroxide and filtration for wastewaters generated from a cupola furnace. The Agency believes that the performance of this treatment system

can achieve the promulgated treatment standards for the other metals (cadmium, chromium, and nickel) because of the metal hydroxide solubilities.Many commenters also suggested that the Agency develop treatment standards for this waste based on a transfer of treatment data from the Effluent Guidelines Point Source Category of the Iron and Steel Manufactures. The Agency disagrees with the commenters and does not believe that Effluent Guidelines data represents a K061 wastewater. The data show low level of metals in the waste and there is no corresponding influent and effluent concentration levels for the metals. EPA therefore excluded this data in the development of the treatment standards.Many commenters suggested that the transfer of the performance of treatment for K062 was not an appropriate transfer due to the chemical and physical differences between the two wastes, i.e., pH of wastewaters, influent lead concentrations, and settling differences between hydroxides (K062) and oxides (K061). The Agency disagrees with the commenters and believes that chemical and physical differences between the two wastes does not prevent treatment to the same concentration level. The Agency believes that changes to the treatment system such as the addition of other precipitating agents to alter the pH can aid in the performance of the treatment system thereby achieving the treatment standards.In addition, the Agency received data from generators of K061 wastewaters. These data indicated that K061 wastewaters contained higher concentration of lead than are typically found in K062 wastewaters. Therefore, the Agency evaluated all of the available wastewater data from comment submissions and from the Effluent Guidelines database. Data submitted by the foundry industry indicated that lead concentrations can be substantially reduced by precipitation and filtration. The Agency believes that these treatment data better represent the typical concentration of lead found in K061. Therefore, the Agency is using these data to develop a numerical treatment standard for lead. The calculation of the treatment standard can be found in the Final Addendum Background document for K061 wastewaters.EPA promulgated treatment standards for nonwastewater forms of K061 as part of the First Third final regulation on August 8,1988. Two subcategories for non wastewater forms of K061 were defined: the low zinc subcategory (less



Federal Register /  V o l  55, N o. 106 /  Frid ay , June 1, 1990 /  Rules and R egulations 22599than 15%) and the high zinc subcategory (greater than 15%). The treatment standard for the low zinc subcategory was based on the performance of stabilization. For the high zinc subcategory, the final standard was “No Land Disposal Based on High Temperature Metals Recovery as a Method of Treatment” technology (53 FR 31221). Due to a shortage in high temperature metals recovery capacity, the effective date of this treatment standard was delayed until August,1990. An interim numerical standard based on performance of stabilization technology is in force until that time.In the proposed rule, the Agency requested comments on the extension of the existing, interim treatment standard for another year. The Agency received comments indicating that industry is in die process of building recovery processes, thus alleviating the Agency’s concern at proposal that an additional extension of the interim stabilization standard would reward dilatory conduct in déveloping optimal treatment. The Agency believes it appropriate to extend the interim standard as an alternative to high temperature recovery for one additional year.The Agency also proposed to amend the existing treatment standard for high zinc K061 wastes to be resmelting in a high temperature metal recovery furnace. EPA has decided not to amend the existing standard. The standard itself is presently under review by a panel of the District of Columbia Circuit Court of Appeals [API v. EPA, No. 88- 1606) and the Agency is concerned that the change in the treatment standard it proposed could confuse the matters at issue in that case without resolving them. The Agency therefore has decided not to change the description of the existing treatment standards for these wastes.
BOAT T r e a t m e n t  S t a n d a r d s  f o r  K061

[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/l

Cadmium........................................ 1 61
Chromium...................................... 0  ft#
Lead......... ................ n s i
Nickel..................  î 0.44

LK086
K086— Solvent washes and sludges, caustic 

washes and sludges, or water washes 
and sludges from the cleaning of tubs 
and equipment used in the formulation of 

. ink from pigments, driers, soaps, and 
stabilizers-containing chromium and

v lead.Today’s rule revokes most of the treatment standards promulgated in the First Third final rule (53 FR 31168,August 17,1988) for K086 (solvents-wash subcategory). Today’s rule, however, keeps the previously promulgated treatment standards for metals regulated in K086.In the proposed Third Third rule, EPA explained its determination not to subcategorize K086 (beyond subcategorization for wastewaters and nonwastewaters). This determination was based on the available characterization data of K086 and on the available treatment performance data for wastes believed as difficult to treat as K086. Commenters concurred and supported EPA’s determination for regulating two forms of K086. The Agency is thus adopting this proposed approach in the final rule of K086 wastes.The Agency proposed to revise most of the existing treatment standards for organic constituents regulated in the K086 solvent wash subcategory waste. (The existing treatment standards were promulgated in the First Third final rule (see 53 FR 31220, August 17,1988)). Also, the Agency proposed to expand the list of regulated constituents in K086 to include acetohenone, di-n- butylphthalate, butylbenzylphthalate, diethylphthalate, dimethylphthalate, di- n-octylphthalate, and cyanide (total).This list of additional organics is adopted in today’s rule. As noted in the Third Third proposed rule and the proposed BDAT Background Document Addendum for K086, the proposed revisions to the K086 treatment standards are consistent with the U  and P treatment standards development protocol unless otherwise noticed. All the proposed treatment standards for K086 wastes were based on incineration.Commenters fully supported the proposed revisions to the treatment standards for K086. They point out that the proposed standards for most of the constituents are more representative of K086 wastes. However, commenters also urged the Agency to develop the treatment standards for organics in K086 wastewaters based on performance data from wastewater treatment technologies rather than on incineration scrubber waters; ? ;

As stated in the Final Rule for Land Disposal Restrictions for Second Third Wastes (54 FR 26629) and reiterated in the proposed rule for Third Third Wastes (54 FR 48390), when the Agency has appropriate wastewater treatment data from well-designed and well- operated wastewater treatment units, it prefers to use these data rather than scrubber water concentrations to develop wastewater treatment standards.Commenters on the proposed First Third, Second Third, and Third Third rules almost unanimously supported that EPA should promulgate wastewater standards based on the performance of specific wastewater treatment rather than incinerator scrubber water constituent levels. After reviewing all available data and comments, the Agency agrees with this comment, and is promulgating concentration-leased treatment standards based on wastewater treatment data rather than scrubber water for all wastes that were proposed in the rule for Third Third Wastes. While the Agency did not specifically identify the standards based on wastewater treatment data as alternatives for F and K wastewaters, the Agency believes that this is a logical outgrowth of the notice and comment process. As such, the Agency is today modifying the wastewater treatment standards for K086.The treatment standards promulgated today for organics in wastewater forms of K086, are based on performance data generated from a combination of two or more of the following BDAT technologies: biological treatment, steam stripping, carbon adsorption, liquid extraction, and other. (See section III.A.6. of today’s preamble for a discussion of these performance data.) These treatment standards are expressed as concentration-based standards; however technologies capable of reaching the standard are not excluded from being used.Comments were received indicating detection limit discrepancies in nonwastewater forms that contain cyclohexanone and methanol. Based on the available data, EPA believes that cyclohexanone and methanol may not be amenable to quantification and a concentration based treatment standards may not be a viable regulatory option. (See section III.A.5.6.)Cyclohexanone and methanol are two of several organic constituents that were proposed for regulation in K086 wastes. Due to complications in analysis for these two constituents in nonwastewater treatment residues, EPA is withdrawing cyclohexanone and



2 2 6 0 0 Fed eral R egister / Vol. 55, No. 106 / Frid ay , June 1, 1990 / R ules an d  R egulationsmethanol from the list of regulated constituents for K086 nonwastewaters. EPA identified other organic constituents in K086 that are as difficult to treat as cyclohexanone and methanol and thus believe that by regulating these other organic constituents, cyclohexanone and methanol should also be treated. However, EPA is still promulgating revised treatment standards for cyclohexanone and methanol in wastewater forms of K086. Available data for cyclohexanone and methanol containing wastewater do not indicate any analytical problems similar to those in nonwastewaters containing cyclohexanone and methanol.Therefore, EPA determined it is not necessary to specify a method of treatment or an indicator or surrogate constituent for these two constituents in nonwastewater forms of KO80.EPA is reaffirming the treatment standards for chromium (total) and lead for all forms of K086 wastes, as explained below. Today’s rule abolishes K086 waste subcategories (beyond wastewaters and nonwastewaters) and revokes almost all of the treatment standards promulgated on August 17, 1988 (53 FR 31167). However, EPA is retaining the wastewater and nonwastewater chromium and lead treatment standards that were established in the First Third final rule and making them applicable to all forms of K086. These standards are based on the wastewater treatment residues resulting from the hexavalent chromium reduction to trivalent chromium followed by chemical precipitation and filtration of a wastewater believed similar to K086 wastewaters.The treatment standards for cyanide (total) are based on residues from the alkaline chlorination of wastewaters containing cyanide. Detailed information for the development of the treatment standards for all these regulated constituents can be found in the Final Addendum BDAT Background Documents for K086.
BDAT T reatment Standards for K086

[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/!)

Acetone ................................................... 0.28
Acetophenone............................................. 0 .0 1 0
n-Butyf alcohol............................................ 5.6
Cyclohexanone........................................... 0.36
1,2-Dichlorobenzene................................. 0.088

0.14
Methyl ethyl ketone.......................... ......
Cyanides 'Total)..........................................

0.28
1.9

BDAT T reatment Standards for 
K086— Continued

[Wastewaters]

Regulated constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/l)

Chromium (Total)....................................... 0.321 «art ........................................................... 0.037

Regulated constituent

Maximum for 
any

composite 
sample, total 
composition 

(mg/l)

Bis(2-ethyihexyl)phthalate........................ 0.28
Butylbenzylphthalate............................. 0.017
Diethyl phthalate................................... 0 .2 0
Dimethyl phthalate.............. ....................... 0.047
Di-n-hi rtyl phthalate.............................. - 0.057
Di-n-octyl phthalate................................... 0.017
Fthyl acetate...........................  ............... 0.34
Fthyi benzene............................................. 0.057
M ethanol..................................................... *5.6
Methylene chloride 0.089
Naphthalene................................................. 0.059
N itrobe nzene............. - .............................- 0.068
Toluene.......................... .............................. 0.0801 ,1 ,1  -Trichloroethane ............................... 0.054
T  richloroethytene........................................ 0.054
Xylenes (Total)............................................ 0.32

'Standard for methanol is based on analysis of a 
composite sample using S W -84 6 Method 8000.BDAT T reatment Standards for K066

[Nonwastewaters]

Constituent

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Acetone........................................................ 160
Acetophenone............................................. 9.7
Bis(2-ethyShexyl)phthalate....................... 28
n-Butyl slrnh<il........................................... 2 .6
Butyibenzylphthalate................................. 7.9
1,2-Dichlorobenzene................................. 6 .2
Diethyl phthalate......................................... 28
Dimethyl phthalate...................................... 28
Di-n-butyl phthalate.................................... 28
Di-n-octyl phthalate.................................... 28
Ethyl acetate................................................ 33
Ethyl benzene............................................. 6 .0
Methyl isobutyt ketone.............................. 33
Methyl ethyl ketone .......................... 36
Methylene chloride..................................... 33
Naphthalene................................................. 3.1
Nitrobenzene.............................................. 14
Toluene ......................................... 281 ,1 ,1  -Trinhlnrnethane ............................... 5.6
T  richloroethylene........................................ 5.6
Xylenes (Total)............................................ 28

1.5

Regulated constituent

Maximum for 
any single 

grab sample, 
TC L P  (mg/l)

Chromium________________:_____.._____ 0.094
Lead.............................. ........... ....................  0.37

5. Development o f Treatment Standards 
for U  and P  Wastewaters and 
Nonwastewaters Excluding M etal Salts 
and OrganometallicsToday’s rule promulgates treatment standards for wastewater and nonwastewater forms of U and P wastes (as defined in 40 CFR 261.33(e) and (f)) that are identical to treatment standards for multi-source leachate identified as F039 (see section IU.A.6. for additional discussion of treatment standards for multi-source leachate). Thus, this section of the preamble presents a discussion of the development of these standards. Treatment standards for other U  and P wastes that are listed specifically as metal salts or organometallics are discussed in previous sections of today’s rule. (Note:Treatment standards for additional U and P wastes have already been promulgated in 53 FR 31174 (August 17, 1988) and 54 FR 26594 (June 23,1989)).This section of the preamble also includes a discussion of the promulgated treatment standards for U  and P wastes that have been identified as potentially reactive, exist primarily as gases, or are cyanogens. The specific U and P waste codes covered by the following discussion are listed at the end of this section in the table of standards.In the proposed rule, EPA grouped all of the U and P wastes into various treatability groups based on similarities in elemental composition (e.g., carbon, halogens and metals) and the presence of key functional groups (e.g., phenolics, esters, and amines) within the structure of the individual chemical. The Agency has also accounted for physical and chemical factors that are known to affect the selection of treatment alternatives and to affect the performance of the treatment, such as volatility and solubility, when developing these treatability groups. The use of the chemical (e.g., pesticides and pharmaceuticals) was also important in establishing these groups. Emphasizing the use of these chemicals allowed the Agency to identify issues specific to these groups of chemicals, to target potential sources of data, and to solicit comments and data from specific industries and public interest groups.While the Agency presented the proposed treatment standards for U and P wastes according to these treatability groups, the promulgated treatment standards are presented in this section according to the physical form (i.e., wastewaters and nonwastewaters) and whether the treatment standards are concentration-based or technology- based. More information on the



Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  Rules an d  R egulations 22601development of specific treatment standards for these wastes can be found in the background document for U and P wastes. While the background documents for these wastes in the proposed rule were presented according to treatability groups, only one background document (in five volumes) for these wastes exists for the final rule and is presented similar to the following discussion.a. Concentration-based Standards for Specific OrganicsThe regulated constituents for the U and P wastes for which the Agency is promulgating concentration-based standards generally are those specific constituents for which the U and P waste is listed (as specified in 40 CFR261.33 (e) and (f)). However, for several U and P wastes additional constituents have been selected for regulation for various reasons. More detail on the selection of regulated constituents can be found in the proposed background documents. The regulated constituents for these wastes and the promulgated treatment standards are presented in the tables at the end of each section. See also treatment standards for F039 in section IU.A.6. of today’s rule.(1) Wastewaters. As explained in preamble section IILA.1, the Agency is adopting in this notice the definition of wastewaters that was used to promulgate treatment standards in the First and Second Third final rules—that is, wastewaters are those wastes containing less than 1% TO C and less than 1% TSS. See also the general discussion of the wastewater definition in section in.A.l. of today’s rule. More detailed information on the wastes covered by this section can be found in the Final BDAT Background Document for U and P Wastes and Multi-Source Leachates (F039), Volume A:Wastewater Forms of Organic U and P Wastes and Multi-Source Leachates (F039) For Which There Are Concentration-based Treatment Standards.In the November 22,1989 proposed rule for Third Third wastes, the Agency proposed two alternative sets of concentration-based standards for most of these wastewaters. One set of standards was based on the concentration of these constituents in incinerator scrubber water. These scrubber water numbers were proposed because the Agency was not certain that the alternate standards would be available in time for proposal. The , alternate set of standards was based on a transfer of performance data from various sources including: (1) The Office of Water’s Industrial Technology

Division (ITD) and National Pollution Discharge Elimination System (NPDES) data (specifically from the Organic Chemicals, Plastics, and Synthetic Fibers (OCPSF) database); (2) the Hazardous Waste Engineering Research Laboratory (HWERL) database; (3) the Office of Solid Waste’s BDAT data (from previous land disposal restrictions rules); and (4) additional wastewater treatment data from literature articles on wet air oxidation (WAO) and PACT. These alternative wastewater treatment standards were presented in section III.A.7. of the proposed Third Third rule as treatment standards for wastewater forms of multi-source leachate. When the Agency has appropriate wastewater treatment data from well-designed and well-operated wastewater treatment units, it prefers to use these data rather than scrubber water concentrations to develop wastewater treatment standards. (This does not, however, preclude the Agency from establishing treatment standards for other wastes based on constituent concentrations in incinerator scrubber waters.) Also, commenters unanimously requested that the U or P wastewater standards be based on the performance of biological treatment rather than incinerator scrubber water constituent levels. For these reasons, the Agency has chosen to finalize the treatment standards based on the proposed alternate standards with some revisions. None of today’s final wastewater standards in this section are based on scrubber water concentrations.As stated in the November 22,1989 proposed rule, the Agency also conducted wastewater treatment tests for selected U and P chemicals using wet air oxidation, powdered activated carbon treatment (PACT), and carbon adsorption. In addition to these data, the Agency received performance data on the treatment of multi-source leachate wastewaters just prior to proposal. The results of these tests were not available in time to analyze for the proposaL but were placed in the administrative docket to the proposed rule and noticed for comment.Most of the aforementioned data supported the achievability of EPA’s preferred proposed treatment standards (the alternate set of standards). The Agency reviewed all of these data during the comment period to determine whether they could be considered best demonstrated available technology. In reviewing these data, the Agency also considered the influent concentration of the treated constituent, whether the treated stream was representative of that U and P wastewater, and how

achievable the detection limit is in similar or other matrices based on other data received. The Agency has revised some of the proposed wastewater standards in this final rule based on data received just prior to proposal.Commenters requested that the U and P wastewater standards be based on the performance of biological treatment rather than wet air oxidation followed by PACT. Where biological treatment data were not available, the Agency promulgated standards as proposed based on Office of Water data, or in some cases, used wastewater data based on the performance of wet air oxidation followed by PACT or wastewater data generated by treaters of leachate.Proposed standards were revised for a number of reasons: (1) Based on a review of recently received multi-source leachate wastewater data, (2) based on a review of the recently completed wet air oxidation/PACT study and (3) based on a review of the existing data used to generate the proposed standards and comments received on the proposed standards. More detail on these revisions can be found on a constituent basis in the background document for these wastewaters. Where proposed standards were inconsistently large because of poor data availability, the Agency reviewed alternate sources of data to develop standards that are more consistent with similar constituents but still considered achievable by treatment. The following discussion explains in more detail the rationale for these revisions to the proposed standards. The constituents for which standards were changed from the proposed standards as presented in section III.A.7. of the Third Third proposed rule as treatment standards for wastewater forms of multi-source leachate are listed in a table at the end of this section. This table includes multi-source leachate organic constituents as well as U and P organic wastewaters.Constituents for which multi-source leachate data were used to develop standards are given the reference code (1), Revisions Based on Multi-Source Leachate Data, in the table at the end of this section. For the majority of constituents, the multi-source leachate data supported the achievability of the proposed standards. Some of the multisource leachate data were not used, however, because they did not show substantial treatment. Where multisource leachate data showed a proposed standard could not be met, and demonstrated substantial treatment using a technology that could be considered BDAT. those data were used



2 2 6 0 2  Fed eral R egister /  Vol.ina.ead. Also, where a constituent had an exceedingly large standard because of lack of good data, multi-source leachate data were used to develop a more appropriate standard whenever possible.Constituents for which W AO/PACT data were used to develop standards are given the reference code (2), Revisions Based on W AO/PACT Data, in the table at the end of this section. More information on these data can be found in the Onsite Engineering Report of Wet Air Oxidation and PACT System Treatability Study at Zimpro/Passavant, March 1990. The Agency found that W AO  followed by PACT performed better than W A O  alone. Influent concentrations were designed to be high enough to represent U  and P wastewaters. These data demonstrated that a number of constituents could be substantially treated by wet air oxidation followed by PACT. Where these data showed substantial treatment, they were used to develop standards for constituents for which the Agency does not have good biological treatment data or multi-source leachate data demonstrating substantial treatmentConstituents for which the Agency reexamined the data that were used for proposal are given the reference code(3), Revisions Based on Review of Existing Data, in the table at the end of this section. The data sources and transfer choices used for the proposed standards were reevaluated. These constituents include those for which changes were made as a result of comments on the proposed standards. The standards in this category were changed for a variety of reasons. The standards for 1,4-Dioxane and ethylene oxide, which were inconsistently larger than other constituents in their treatability group, were revised based on a transfer of treatment data from ethyl ether. The standards for methacrylonitrile and propanenitrile (ethyl cyanide), which were inconsistently larger than other constituents in their treatability group, were revised based on a transfer of treatment data for acrylonitrile. The standard for l,l,2-Trichloro-l,2,2- trifluoroethane was revised based on a transfer of treatment data from hexachloroethane. The remaining constituents in this category have revised standards due to a change in the methodology for calculating variability factors and accuracy correction factors when HWERL or NPDES data were used to develop treatment standards. More information on these revisions can be
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found in the background document for these wastewaters.None of today’s promulgated U and P wastewater standards are based on incinerator scrubber water. However, it should be noted that when the Agency promulgates concentration-based standards, the regulated community may use any method of treatment to achieve these standards, so long as it does not constitute land disposal or impermissible dilution.Many of the new wastewater data include analysis of composite samples rather than grab samples. Thus, the Agency has developed many of the concentration-based treatment standards based on an analysis of composite samples rather than grab samples. Where data from analysis of composite samples were used, the Agency so indicates in the appropriate table of treatment standards at § 268.43. . More information on the Agency’s use of grab and composite standards can be found in the preamble section III.A.1.The Chemical Manufacturing Association (CMA) calculated wastewater treatment standards for many constituents based on data contained in the OCPSF database using a modified BDAT Methodology, and submitted these suggested limits to the Agency for review. EPA did not use the CM A standards, but did consider the OCPSF data base, the analyses conducted by EPA’s Industrial Technology Division, and the BDAT methodology. EPA’s analysis differs from CM A ’s and sometimes produced higher and lower limits. For example, the standard suggested by CM A for chloroform in wastewaters is lower (i.e., more stringent) than that promulgated by the Agency specifically for chloroform in K009 and K010 wastewaters. In developing the BDAT standards, the Agency examined data beyond that contained in the OCPSF data base. Thus, our selection of BDAT sometimes involved the analysis of data beyond that included in CM A’s suggested limits.Finally, EPA is promulgating treatment methods as standards for several wastewater forms of U and P wastes for which the Agency had proposed concentration-based standards. After examining certain information received following the proposed rule, EPA adjusted treatment standards for many nonwastewater forms of U and P wastes and realized that several types of analytical problems associated with nonwastewaters applied to wastewaters as well. Section IU.A.5.a.(2), immediately following, discusses these problems at length.

Consequently EPA is promulgating treatment methods as standards for wastewater forms of the following U and P wastes: P082, N- nitrosodimethylamine; U017, benzal chloride; U073, 3,3'-dichlorobenzidine; U074, cis-l,4-dichloro-2-butene; U091 3,3'-dimethoxybenzidine.
C o n c e n t r a t i o n - B a s e d  BDAT T r e a t 

m e n t  S t a n d a r d s  f o r  U a n d  P  

W a s t e w a t e r s

Waste
code

Regulated orgaoic 
constituents

•Total
composition

(mg/l)

U 0 0 2 ......... Acetone................................... 0.28
U003......... Acetonitrile............................. 0.17
nona Acetophenone ............... 0 .0 1 0
U005......... 2-Acetylaminofluorene........ 0.059
U009......... Acrylonitrile............................ 0.24
U0 1 2 .__ ... Aniline ................................... 0.81
U018......... Berrz(a)anthfacene............. 0.059
U019......... Benzene................................. 0.14
11099 8 enzo(a)pyrene .................. 0.061
U024......... bis-(2-Chloroethoxy) 0.036

methane.
U025_____ bis-(2-Chloroethyl) ether.... 0.033
U027......... bis-(2-Chloroisopropyl) 0.055

ether.
U029......... Bromomethane..................... 0 .1 1
U030......... 4-Bromophenyl phenyl 0.055

ether.
U031__ .... n-Riityi a l c o h o l ............... 5.6
U036......... Chlordane .......................... 0.0033
11037 Chlorobenzene..................... 0.057
1103ft Chlorobenzilate.................... 0 .1 0
11039 p-Chloro-m-cresol................ 0.018
11043 Vinyl chloride........................ 0.27
U044......... Chloroform............................. 0.046
U045......... Chloromethane (methyl 0.19

chloride).
U047___... 2-Chloronaphthalene.......... 0.055
U048......... 2-Chlorophenol..................... 0.044
U050......... (Chrysene .............................. 0.059
ito si Pentachlorophenol......... . 0.089
U051......... Phenanthrene....................... 0.059
U051......... Pyrene..................................... 0.067
U052......... o-Cresol.................................. 0 .1 1
U052........ Cresol (m- and p- 0.77

isomers).
U057........ Cyclohexanone....... .............. 0.3S
U060......... o .p '-n n n ............................ 0.023
uoso p p'-nnn ....................... .... 0.023
U061 o .p '-n n p ................................. 0.031
U061......... 0.031
IIOfi1 o .p '-n rrr.... ................... 0.0039
110fi1 p ,p '-D D T................................. 0.0039
U063...... Dibenzo(a,h)anthracene..... 0.055
U066......... 1,2-Dibromo-3- 0 .1 1

chloropropane.
I I0fi7 1,2-Dibromoethane .......... 0.028
tIOftfl Dibromo m ethane................. 0 .1 1
11070 o-Dichlorobenzene.............. 0.088
11071 m-Dichlorobenzene............. 0.036
11079 p-Dichlorobenzene............... 0.090
U075™...... Dichlorodifluoromethane.... 0.23
II07R 1,1-Dichloroethane..... ...... 0.059
11077 1,2-Dichloroethane....... 0 .2 1
1107« 1,1 -Dtohloroethyiene.......... 0.025
U079......... trans-1 ,2-Dichloroethene.... 0.054
IIOAO Methylene chloride . .. .. 0.089
110ft1 r 2,4-Dichlorophenol............. 0.044
I I0ft9 2 ,6 -Dichlorophenol............. 0.044
1J083 1,2-Dichloropropane.......... 0.85
U084........ cis-1,3-Dichloropropene.._ 0.036
U084........ trans-1,3- 0.036

Dichloropropene. ’
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C o n c e n t r a t i o n - B a s e d  B D A T  T r e a t - C o n c e n t r a t i o n - B a s e d  B D A T  T r e a t - B a s i s  o f  R e v i s i o n s  t o  U ,  p  a n d  F 0 3 9
m e n t  S t a n d a r d s  f o r  

W a s t e w a t e r s — C o n tin u e d

U  A N D  P m e n t  S t a n d a r d s  f o r  

W a s t e w a t e r s — C o n tin i le d
U  A N D  P W a s t e w a t e r  S t a n d a r d s — C o n t in u e d

Regulated organic constituents Reference 
for revisionWaste Regulated organic 

constituents
•Total Waste

code
Regulated organic 

constituents
•Total

codo composition
(mg/l)

composition
(mg/l) cis-1 ,3-Dichloropropene........................... 3

trans-1,3-Dichloropropene....... 3
U093........ P- 0.13 P024......... p-Chloroaniline............. 0.46 

0.017 
n 28

3,3’-Dimethoxybenzidine........................... 3
Dimethylaminoazoben- P037......... Dieldrin........................... p-Dimethytaminoazobenzene.................. 3
zene. P047......... 4,6-Dinitrocresol.................. 1,4-Dinitrobenzene.................................... 3

U 1 0 1 ____ 2,4-Dimethyl phenol........... 0.036 Posa 0 .1 2
0.023
0.029
0.029
0.0028
0.0250 .0 0 1 2
0.0160 .0 2 1
0.028
0.40
0.24
0.0095

2,4-Dinitrotoluene.............................. 3
U105____ 2,4-Dinitrototuene. ______ 0.32 pn .sn . 2,6-Dinitrotoluene___ ____ 3
U106........ 2,6-Dinitrotoluene................ 0.55 POSO Di-n-octyl phthalate................. 3
U108____ 1,4-Dioxane.......................... 0 .1 2 PORO Diphenylamine......................... 3
U 1 1 1 ____ Di-n-propylnitrosoamine.... 0.40 P051......... Endrin.............................. 1,2-Diphenyl hydrazine.............................. 3
U 1 1 2 ........ Ethyl acetate........... ............ 0.34 POSI Dipheny Initrosoamine............... 3
U115........ Ethylene oxide___________ 0 .1 2 PflRQ 1,4-Dioxane_________________ 3
U117____ Ethyl ether............................ 0 .1 2 P059..... Disulfoton........................... i

3U118____ Ethyl methacrylate........... „ 0.14 P060......... Isodrin...................................... Endrin aldehyde................... ,......................
U120____ Fluoranthene....................... 0.068 pn77 Ethyl acetate.......................... 3
U 12 1 ....... T  richloromonofluorometh- 0 .0 2 0 P082_____ N-Nitrosodimethylamine.__

Ethyl cyanide........
Ethyl benzene................................ 3

ane. P101_____ Ethyl cyanide______________ __________ 3
U127.......„ Hexachiorobenzene______ 0.055 P123 Ethyl ether......................................... 3
U128......... Hexachlorobutadiene......... 0.055 Ethyl methacrylate....................... 1

3U129......... atpha-BHC............................ 0.00014 •These standards are a mixture of grab and com
posite samples. Each standard is identified as either 
grab or composite in the tables found at $268.43.

U129......... beta-BH C__________ _____ 0.00014 Famphur..................... 1
U129........ delta-BHC........................ . 0.023
1)129.— ... gam m a-BHC_____________ 0.0017 3
U130......... Hexachlorocydopenta- 0.057 „ ______ Hexachloroethane....................................... 3

diene. D M o io  u r  n t v i ö i u n ö  i u u ,  r  a n u  r u ó »
Hexachloropropene..................................... 3

U131....... Hexachloroethane............... 0.055 W a s t e w a t e r  S t a n d a r d s lndeno(1 ,2,3,-c,d)pryrene - . 3
U137......... lndeno( 1,2,3,-c.d)pyrene .„. 0.0055 Isobutyl alcohol........................... 1
U138____ _ lodomethane______  ... 0.19 Reference 

for revision
Isosafrole............

U140......... Isobutyl alcohol.................... 5.6 Regulated organic constituents 1
1)141____ Isnsafmle 0081
U142___
U152____ _

Kepone........... ........................
Methacrylonitrile...................

0 .0 0 1 1
0.24 Acetone.................................. - ...................

Acetonitrile................
1
3
31

Methanol.........  ........................
Methapyrilene..................................

12
U155____
U157....„... 
U158.........

Methapyrilene________ ____
3-Methylchloanthrene.........
4,4-Methylene-bis-(2-

0.081
0.0055
0.50

Acrolein_______________ _______________
Acetophenone..................„ ..........................

3-Methylchloanthrene......... ........ ..............
4,4-Methylene-bis-(2-ch)oroaniline)........
Methyl ethyl ketone.....................................

3
31

U159.........
chloroaniline). 1 Methyl isobutyl ketone............................... 1

Methyl ethyl ketone............ 0.28 Methyl methacrylate........................... 1
U161..™...
U162.......t
1)165____

Methyl tsobuty) ketone.......
Methyl methacrylate........
Naphthalene.........................

0.14
0.14
0.059

Benzo{g,h,i)perylene.......... ...................
Bromodichloromethane........... ........ ..........

3
3

Methyl methanesulfonate................. ........
2-Naphthylamine..........................................
p-Nitroaniline.................................................

1
3
3

U168_____
1)169.........
l)170......._

2 -Naphthylamlne..................
Nitrobenzene_____ _____
4-Nitrophenol______ ______

0.52
0.0680 .1 2 4-Bromophenyl phenyl ether......... _........

n-Butyl alcohol..............................................
31 5-Nitro-o-toluidine............ ...........................

N-Nitrosodiethylamine— ............ ...............
N-Nitrosodimethylamine.......... .

3
3
3

U172_____ N-Nitroso-di-n-butyiamine.. 0.40 2-sec-Butyl-4,6-dinitropheno* 2 N-Nitroso-di-n-butylamine.......................... 3
U174......... N-Nitrosodiethylamine........ 0.40 N-Nitrosomethylethylamine...................... 3
U179____ _ N-NItrosopiperidine............. 0.013 1 N-Nitrosomorpholine.................................. 3
U180___ J N-Nitrosopyrroltdine.. ___ 0.013 N-Nitrosopiperidine......- ............................. 3
U18Í.____ 5-Nitro-o-toluidine_____ ,__ 0.32 Chlorobenzene......... 3 N-Nitrosopyrrolidine..................................... 3
U183......... Pentachlorobenzene......... .. 0.055 Pentachlorobenzene.................... 3
U185....... Pentachloronitrobenzene... 0.055 2-Chloro-1.3-butadiene...................... 3 Pentachiorodiberizo-furans....................... 1
U187......... Phenacetin............................. 0.081 31 3
1)188__¿..j Phenol___________________ j 0.039 Pentachlorophenoi......... 3
U192......... Pronamide.......... „................. 0.093 Phenacetin.................. .................. 2
U196......... Pyridine_____..................... .. 0.014 Phenol............................. 112U203......... Safrole............. ...................... 0.081 Phorate...................... .....
U207......... 1,2,4,5- 0.055 3

3

Pronamide......... ................ ...........................

U208.....__
Tetrachkxobenzene. 2-Chloronaphthalene Pyridine.................. ................................ 3

1,1,1,2 -T etrachloroethane.. 0.057 3
3

Safrole............... .......................................... 2
U209....... 1 ,1 ,2 ,2 -Tetrachloroethane.. 0.057 3-Chlomn ronfine......... 1 ,2,4,5-Tetrachlorobenzene...................... 3
U210____ Tetrachloroethene.............. 0.056 Tetrachlorodibenzo-p-dioxins................... 11)211 Carbon tetrachloride........... 0.057 3 1,1,1,2 -T etrachloroethane........................ 3
U2 2 0  . Toluene ................................... 0.080 1 1 ,1 ,2 ,2 ,-Tetrachloroethane 3
U225____ _ Tribromomethane 0.63 2,3,4,6-T etrachlorophenol..............!.......... 3

U226____
(bromoform). 1 ,2-Dibromoethane............ 3 Tribromomethane (bromoform)............. 31 ,1 ,1-Trichloroethane......... 0.054 Dibromomethane 3

3
31

'  3

1,2,4-Trichlorobenzene.............................. 3
1)227......... 1,1,2-Trichloroethane........ 0.054 2,4,5-Trichlorophenol................................. 1
1)228......... Trichloroethene.................... 0.054 tris-<2,3-Oibromopfopyl) phosphate........

m-Dichlorobenzene____ __________ _____
o-Dichlorobenzene ..................

2,4,6-TricWorophenol__ 1
3U239 Xylene(s)............. .................. 0.32

1)240..... 2,4- 0.72 1 ,1 ,2 -Trichloro- 1 ,2 ,2 -trifluoroethane....... 3
Pichlorophenoxyacetic Xylene(s) ..............„................... 3

U243. v ,
add. 3

Hexachloropropene 0.035 cis-1 ,4-Dichloro-2*butene.............. 3 Note: This table includes constituents regulated 
under multi-source leachate that may not be l )  or P 
waste codes, or may be U or P wastes which are

U247......... Methoxychior................. 0.250 .0 2 1P004...Í.__ Aldrin________ ______
3

P020 2-sec-Butyl-4,6- 0.066 2,4-Dichiorophenol..... 3 not being promulgated in today's rule (i.e., Famphur 
P097 was finalized in the 2nd 3rd Final Rule, Janu
ary 11,1989 and is included here only bem use it isP022

dtnitrophenol. 2,6-Dichtoropheno!..................................... 3
Carbon disulfide................... 0.014 1 ,2-Dichloropropane................................... 3
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References for the basis of the revised standards 
are as foHows:1—  Revisions are based on analysis of treatment 
data previously submitted for multi-source leachate2 —  Revisions are based on analysis of treatment 
data from EPA ’s W A O /P A C T study for selected l) 
and P chemicals3 —  Revisions are based on re-analysis of existing 
treatment data and comments(2) Nonwcstewaters. EPA is promulgating nonwastewater concentration-based standards for the majority of U and P wastes as proposed. All promulgated concentration-based standards reflect the performance of well-designed and well-operated incineration systems and were developed primarily using the results of fourteen incinerator test bums (not to be confused with test bums carried out as part of the RCRA permitting process) which EPA undertook for the development of treatment standards for specific F and K wastes plus selected U and P wastes. The Agency reexamined these data together with other data and comments submitted during the comment period. Based on this re- analysis, die Agency changed the proposed treatment standards for approximately seventy-five constituents. These changes are summarized in the tables at the end of this section.These changes took the form of either different numerical values for concentration-based standards or promulgating incineration as a method of treatment for wastes for which EPA had proposed concentration-based standards. Where the values of the numerical standard changed, some promulgated standards are lower and some are higher than the proposed standards. In no case, did EPA promulgate a concentration-based standard for a waste code for which a method of treatment was proposed.In the course of developing the proposed standards, the Agency had examined the logistics of generating incineration data, considering relative availability, expense, and ease for nonwastewater forms of all of these organic U and P waste codes. EPA decided to select a limited number of U and P waste code compounds (representing the various classifications inherent to the structure of these chemicals) for additional testing in two test bums prior to the proposed rule. These new data were used in conjunction with the data from the previous twelve test bums to develop the proposed treatment standards for the remaining untested wastes. The compounds that were tested were selected to represent the treatability of each group of waste codes, based on similarities in chemical structure i.e., presence of key functional groups,

elemental composition (including chlorine, sulfur, and nitrogen), number of carbon atoms, arrangement and number of aromatic and aliphatic rings, isomer and homologue series, and degree of chlorination.The two bums were designed such that the physical forms, concentrations, and soil content of the feed would represent the range of U and P wastes as EPA anticipates they will be generated. The treatability test consisted of two 6- hour bums consisting of 11 liquids and 7 solids. Clean fill (i.e., dirt) was added to produce ash representing that resulting from incineration of a waste spilled on soil. Four sample sets of ash and scrubber water were analyzed for BDAT list constituents. (More information on the test bum can be found in the Onsite Engineering Report Treatment Technology Performance and Operation for John Zink Company, October, 1989).Through these incineration tests, EPA demonstrated that incineration is BDAT for a wide variety of U and P organic compounds—halogenated, non- halogenated, volatiles, semivolatiles, and pesticides. EPA’s evidence for this is that these compounds are present at significant levels in untreated wastes and then appear at or near detection levels in the ash residues from these tests. Thus, data from these incineration tests assumed a critical role in developing concentration-based and technology-based treatment standards for nonwastewaters.Detection limits represent the lowest values of a contaminant that an analytical measurement procedure can reliably measure in a particular matrix (e.g., incinerator ash). Detection limits are especially significant in developing concentration-based standards based on incinerator performance because a well- designed and well-operated incineration system appears to reduce the concentrations of virtually all of the investigated organic compounds to detection limits. EPA treats the detection limit as the quantitative expression of the post-treatment concentration and therefore calculates concentration-based standards by assuming that the detection limit represents the lowest level to which incineration can lower a contaminant’s concentration.Several sources of data received after the proposed rule was published led EPA to make the changes between the proposed and final rules discussed in the rest of this section. One source was commenters’ data, especially the ‘‘Interlaboratory Ash Study” discussed in the following section. Another source Was an in-house study by EPA’s Office

of Research and Development pointing out recently discovered major problems in quantifying analytes for which EPA had proposed concentration-based standards. Additionally, EPA reevaluated its own calculations and modified several sets of standards to ensure a consistent methodology.Comments about the proposed concentration-based standards fell into two groups: comments about treatment standards for individual waste codes and one substantial comment from a group of waste treatment industry representatives dealing primarily with the issue of detection limits in incinerator ash. This comment provided EPA with a significant amount of ash characterization data. Although some aspects of this data were flawed. EPA considered this study carefully when evaluating the standards before promulgation; the Response to Comments Background Document presents EPA’s critique of this study’s strengths and weaknesses. Subsection (1) of the following discussion of comments presents a detailed discussion of how EPA evaluated this commenter’s ash data. Subsection (2) describes all of the changes between the proposed and final standards, and subsection (3) discusses the other significant comments received on the proposed concentration-based standards and analytical issues.(a) Use of the Interlaboratory Ash Study. One commenter, representing the waste treatment industry, submitted a study undertaken by several laboratories associated with commercial incineration facilities to verify whether industry labs can reliably quantify the regulated constituents at the level of both the proposed and previously promulgated concentration-based standards in incinerator ash. The study’s secondary purpose was to identify those regulated constituents for which concentration-based standards may be altogether inappropriate (i.e., inferring that standards expressed as methods are more appropriate). The commenter analyzed many RCRA-regulated constituents, virtually all the organics on the BDAT list, in samples of incinerator ash at levels near the concentration- based standards. These data included six detection limits reported by each of six laboratories representing the average of seven replicate detection limit determinations made on a single sample of ash from a commercial incineration facility.These data also included six sets of seven spike recoveries reported by the six laboratories—42 recoveries in all for each analyte. (Recoveries represent the



Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22605fraction of a known quantity of the compound in question added to a sample and then measured (i.e., recovered) in subsequent analysis.)EPA evaluated the commenter’s detection limit and recovery data for each regulated organic constituent by first comparing these detection levels to those obtained by EPA during its various test bums. For most of these, the 'commenter’s detection levels fell within an order of magnitude of EPA’s detection levels. As a result, EPA did not raise concentration-based standards for those analytes where the commenter’s detection limits fell very dose to those EPA achieved.Consequently, EPA made several sets of changes between the proposed and filial standards following analysis of this commenter’s data. These changes primarily occurred when EPA reevaluated cases where the commenter reported higher detection limits than EPA used to calculate standards. Although EPA had generally usëd the highest of the set of up to fourteen incinerator ash concentrations as the basis of the Third Third proposed standards for many compounds, some exceptions were made in the case of apparent outliers and where EPA believed a particular raw waste matrix best represented the waste in question.Most of the changes in the numerical values between proposal and promulgation arose from an EPA réévaluation of the use of recovery factors in calculating concentration- based standards. EPA had calculated the proposed concentration-based standards for halogenated aliphatics, aromatics and polynuclear aromatics using an average recovery factor of several compounds. However, concentration-based standards for the rest of these wastes were calculated using a recovery factor from a single compound, not the average of several compounds. To ensure consistency among all concentration-based standards, EPA chose to recalculate standards for halogenated aliphatics, aromatics and polynuclear aromatics using a single compound recovery factor. The following compounds were affected:1. Halogenated aliphatics: U044, chloroform; U076,1,1-dichloroethane; U077,1,2-dichloroethane; U078,1,1- dichloroethylene; U079, trans-1,2- dichloroethylene; U080, methylene chloride; U083,1,2-dichloropropane;U084, pi£-1^3_-dichloropropene; U084, trans-l,3-dichloroprppehe; U131, hexachloroethane; Ü208,1,1,1,2- tetrachlorpetharie; Ü209,1,1,2,2- tetrachlprûéthanè; Ü2Î0, tetrachloroethylene; U 2 ll, carbon

tetrachloride; U226,1,1,1- trichloroethane; U227,1,1,2- trichlbroethane; and U243, hexachloropropene. The proposed standard for U228, trichloroethylene had been calculated using single-compound recoveries and therefore did not need to be recalculated.2. Aromatics: U239, total xylenes. The proposed standards for U019, benzene and U220, toluene; U239, had been calculated using single-compound recoveries and therefore did not need to be recalculated.3. Polynuclear aromatics: U005, 2- acetylaminofluorene; U018, benzo(a)anthracene; U022, benzo(a)pyrene; U050, chrysene; U063, dibenzo(a,h)anthracene; U120, fluoranthene; U137, indeno(l,2,3- c,d)pyrene; U157, 2- methylchlorolanthrene; U165, naphthalene; U051, naphthalene, pentachlorophenol, phenanthrene, pyrene and total xylenes. The proposed standard for U051, toluene had been calculated using single-compound recoveries and therefore did not need to be recalculated.A  second set of changes to numerical values resulted from EPA’s decision not to base Concentration-based-standards for U  and P nonwastewaters on data from three of the fourteen test bums and to recalculate the concentration-based standards with data from the other test bums involving matrices more similar to U and P matrices. These bums incinerated K011, K013 and K014, acrylonitrile-cyanide wastes; K024, phthalic anhydride wastes and K037 disulfoton (an organophosphate pesticide) wastes. EPA’s reason for excluding these bums from the database for U and P nonwastewater is that each of these waste matrices has a relatively unique composition in terms of including very few chemical compounds. By contrast, the test bums EPA chose for the promulgated standards, namely those incinerating creosote wastes (K001), ethylene dichloride wastes (K019), and veterinary pharmaceutical wastes (K102), all involved matrices which are both difficult to treat and difficult to analyze. The Background Document for Organic U and P wastes and Multisource Leachate, Volume C, discusses the difference among these waste matrices in more detail. Nonwastewater standards affected by this decision are:1. Halogenated pesticides and chlorobenzenes: P060, Isodrin; and U142, Kepone.2. Miscellaneous halogenated organics: 11045, chloromethane; U158, 4,4'-methylenebis (2-chloroaniline) and U075, dichlorodifluoromethane.

3. Oxygenated organics: U159, methyl ethyl ketone; U002, aoetone; U108,1,4- dioxane; U112, ethyl acetate; and U117, ethyl ether.4. Organonitrogens: U009, acrylonitrile; U172, N-nitroso-di-n- butylamine; U179, N-nitrosopiperidine; U180, N-nitropyrrolidine; U181, 5-nitro-o- toluidine.5. Pharmaceutical wastes: U155, methapyriline.EPA is promulgating a higher Concentration-based standard for U043, vinyl chloride because the commenter’s reported detection limits lie well above the detection limits which EPA used to develop concentration-based standards. The promulgated standard for vinyl chloride reflects the choice of a different and higher detection limit from the ethylene chloride (K019) waste matrix.EPA reevaluated its choice of recovery values for P047,4,8-dinitro-o- cresol; P048, 2,4-dinitrophenol; U004, acetophenone; and U170, 4-nitrophenol to ensure consistency with the methodology. Therefore the numerical values have changed between proposal and promulgation for these four compounds.(b) Changes from Concentration- Based Standards to Methods of Treatment as Standards. The rest of the changes consisted of promulgating standards expressed as methods of treatment for U and P wastes for which the Agency had proposed concentration- based standards. For P003, acrolein;U003, acetonitrile; U073, 3,3'- dichlorobenzidine; U038, chlorobenzilate; U168, 2-naphthylamine; U093, p-dimethylaminoazobenzene; and U057, cyclohexanone, the data submitted by a commenter representing the hazardous waste treatment industry reported such drastic detection limit discrepancies or extreme recoveries that EPA believes these analytes belong in the category of those not amenable to quantification. EPA notes that the proposed wastewater standard for P003, acrolein, had been a concentration- based standard while the nonwastewater standard was a method of treatment: promulgated standards for both forms of P003, acrolein, are methods of treatment.For 2-chloro-l,3 butadiene, a constituent of F039 leachate not regulated as a U o r P  waste, the commenter reported zero recoveries for several sets of replicates and extremely variable recoveries for another. Based on EPA’s own experience in quantifying 2-chloro-l,3 butadiene, the Agency is promulgating a treatment method for 2- chloro-1,3 butadiene rather than a
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concentration-based standard as proposed.For U017, benzal chloride, the Agency solicited comments on data with adequate Q A/Q C verifying that incineration reduces benzal chloride to detection levels. One commenter suggested that the Agency regulate benzyl alcohol and benzaldehyde, hydrolysis products of benzal chloride, as benzal chloride surrogates. The commenter stated that EPA used surrogates in regulating phthalates in the Second Third rule. However, the Agency believes that this situation is different because there is no way to correlate and codify how well the concentrations of benzyl alcohol and benzylaldehyde in a waste matrix reflect the concentration of benzal chloride, especially in a waste already containing substituted benzenes. Although the commenter did provide EPA with certain limited analytical data demonstrating quantification of benzal chloride with SW-846 method 0015 in a waste stream from a remediation project, the commenter did not characterize the matrix or the treatment process well enough for EPA to set numerical treatment standards for U017. Therefore, since EPA received no specific information demonstrating successful measurement of benzal chloride, EPA is promulgating incineration as a technology-based standard for benzal chloride as UC17.It should be noted that EPA is promulgating, as proposed, the concentration-based standard for benzal chloride as a constituent of K015 nonwastewaters. EPA believes benzal chloride can be quantified in K015 nonwastewaters more easily than in U017 nonwastewaters for the following reasons: EPA’s data show that K015 untreated nonwastewaters contain so much benzal chloride (at least 90%) that instability in water does not hinder benzal chloride identification and also that incineration has successfully treated K015 nonwastewaters. However, the composition of any U and P wastes is, by the definition of these wastes, extremely variable, and the benzal chloride composition may very well fall below the level of reliable quantification.EPA also changed several standards in response to information in a recently released EPA Office of Research and Development (ORD) study, EPA/600/S4- 89/010, “USEPA Method Study 36: S W - 846 Methods 8270/3510 GC/M S Method for Semivolatile Organics: Capillary Column Technique; Separatory Funnel Liquid-Liquid Extraction’*. This study evaluates the analytical methods most

commonly used to quantify semivolatile analytes, a category of organic chemical including more than half of the compounds regulated in this rule. Although this study was carried out in support of the RCRA ground water monitoring regulations and consequently looked only at aqueous matrices rather than at the incinerator ash matrices used to develop these nonwastewater concentration-based standards, the study documents such serious analytical problems with several Third Thirds analytes that EPA has chosen to promulgate incineration as a treatment standard rather than the proposed concentration-based standards. These analytes are: U197, p-benzoquinone; U132, hexachlorophene; U166,1,4- naphthoquinone; U167, l-naphthylamine; P082, N-nitrosodimethylamine; U184, pentachloroethane; and U201, resorcinol plus the leachate components aramite, benzenethiol, phthalic anhydride, dibenzo(a,e)pyrene, tris (2,3- dibromophosphate) and dibenzo(a,i)pyrene.This study determined how reliably these analytes can be quantified in aqueous matrices by examining the recoveries obtained and the precision achieved over the course of multiple analyses by several laboratories. Statistical analysis indicated that the recovery data for the analytes listed above were so unrealistically high or low that EPA has declined to recommend the use of SW-846 methods 3510/8270 for quantifying these analytes in ground-water monitoring at RCRA- permitted facilities.In promulgating the Third Third final rule, EPA chose to incorporate this recommendation about the severity of the problems associated with SW-846 methods 3510/8270 and therefore move these analytes into the category of those compounds to be regulated with technology-based standards. The reason for this decision is that the study documents significant problems with GC/M S (gas chromatography/mass spectrometry) which is the technique used almost exclusively to quantify organic compounds in all environmental samples and is the basis not only of SW-846 8270, but for most other SW-846 methods for organic analytes) which are common to most methods used to quantify these compounds.EPA makes one exception, however, in the case of P020 (Dinoseb), to its decision to promulgate methods as standards for those analytes recommended for deletion from methods 3510 plus 8270 in this ORD study. Since EPA has specific analytical data on the incineration of Dinoseb and since the

data was of sufficient QA/Q C, EPA is promulgating the concentration-based Dinoseb standards as proposed.In reviewing its own data, EPA also determined that inadequate documentation exists demonstrating the successful quantification of U074, cis- and trans-l,4-dichloro-2-butene. Considering this together with the problems in quantifying these compounds as a pair because their widely different boiling points complicate their behavior in the GC/M S apparatus, EPA is promulgating incineration as a method rather than the proposed concentration-based standard.These decisions affect leachate standards as follows:1. AH nonwastewater leachate numbers will change as the concentration-based-standard for that U or P waste constituent changes.2. Compounds identified in the study as problem analytes by Method 36 will be dropped from the list of wastewater and nonwastewater leachate components, with the exception of P082, N-nitrosodimethylamine, for which the Agency has data indicating that it can be successfully quantified in wastewaters. Consequently EPA is promulgating a concentration-based- standard for PG82 wastewaters while promulgating methods of treatment as standards for P082 nonwastewaters.3. Compounds, namely benzal chloride and l,4-dichloro-2-butene, for which EPA decided to promulgate methods as standards rather than concentration- based-standards as proposed will be dropped from the list of leachate components.4. Compounds dropped because the commenter’s incinerator ash study identified problems with quantifying them in ash due to questionable detection limits and recovery values will be dropped from the list of leachate nonwastewater components but will remain on the list of leachate wastewater components because the analytical problems identified by the commenter’s study apply only to the incinerator ash matrix and not to aqueous matrices from other treatment processes.(c) Changes and Treatability Groups. EPA received several other comments about the proposed concentration- based-standards for nonwastewaters. The proposed rule described how EPA developed each concentration-based- standard for each waste in a treatability group. Each treatability group section discussed how the chemistry of waste codes compared to a compound incinerated in one of EPA’s fourteen test bums. In addition, the proposal solicited



2260?Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationscomments cn issues specific to that treatability group as a whole (i.e., comments on SO* controls for the Organosulfur Wastes), or pertinent to individual members of that treatability group {i.e., information on possible methods for benzal chloride analysis in the Miscellaneous Halogenated Organic Wastes section).Treatability-group oriented information describing how each concentration-based-standard for each U and P waste is presented in the Background Document for Organic U and P wastes and Multisource Leachate, Volume C. The following discussion addresses waste-specific comments, but the previous discussion contains this preamble’s primary explanation of those promulgated standards which differ from the proposed standards. Furthermore, those F and K  wastes which were grouped with similar U and P wastes are discussed elsewhere in this preamble, in the section identified by the F and K wastes.The following paragraphs review those treatability-group oriented issues which generated significant comments, especially those for which EPA explicitly solicited comments in the proposed rule. These paragraphs summarize the comments and EPA’s response in order to provide the regulated community with a coherent picture of the issues evaluated in developing the promulgated standards rather than to be an exhaustive summary of each decision made for each U and P waste regulated in this group. Such comprehensive summaries appear in the Background Document for Organic U and P wastes and Multisource Leachate, Volumes B and C; these present in detail how EPA developed the proposed standards and then modified them for promulgation in response to information subsequently.(A) Brominated Organics. In the proposed rule, EPA solicited comment on several process design and air emissions control issues unique to bromine incineration. Issues of particular interest were operating conditions needed to ensure adequate bromine oxidation and the need for air pollution control devices. EPA particularly wanted information indicating whether treatment standards promulgated in this rule should mandate a maximum bromine concentration in the feed to the incinerator and the use of air emissions control devices. The Agency also solicited comment on the appropriateness of biodegradation as BDAT for P017, bromoacetone.EPA received no substantive comments on the proposed bromine standards. Specifically, commenters did

not provide the process design or emissions control information EPA solicited in light of bromine’s unique corrosive properties.Therefore, EPA is promulgating the nonwastewater standards as proposed in the absence of specific comments. EPA continues to believe that combustion of these wastes could pose risks from air emissions at particular facilities. The Agency, however, is unable to resolve these concerns at this time. Since any problem i3 likely to be site-specific, EPA believes, given our current limitations, that the best way to evaluate and control potential problems with objectionable air emissions from burning brominated wastes is a permit- by-permit approach through the use of the omnibus permit authority in section 3005(c)(3).(B) Aromatics and Other Hydrocarbons. The only comments received dealt with fuel substitution as an alternate treatment method for those wastes in this group which are not amenable to quantification.(C) Oxygenated Organics. In the proposed rule, the Agency solicited comments on three sets of issues involving analytical methods: (1) Difficulties the regulated community may have experienced analyzing U031, n-butanol; U l l 2, ethyl acetate; and U117, ethyl ether using methods the Agency only recently authorized; (2) analytical data characterizing attempts to quantify P003, acrolein, since the Agency questioned the acrolein data generated in the fourteen EPA test bums; and (3) data characterizing attempts to quantify methanol in waste matrices, particularly with SW-848 methods. (See 54 FR 48413, November 22,1989.)The Agency received no substantive information in response to these requests. Although one commenter submitted analytical data showing that the commenter’s system had treated U154, in the commenter’s waste stream to low levels, this data could not support a numerical standard for methanol because the commenter’s data did not describe the treatment system or the influent waste stream in enough detail to assure the Agency that this system could successfully treat the wide variety of U154 wastes the regulated community must manage. More importantly, the commenter’s data did not address the analytical difficulties encountered in quantifying methanol.Another commenter challenged the Agency’s decision to set a treatment method as a standard for U154 rather than to transfer the* Solvents Rule methanol number, promulgated in November 1986, to U154. EPA believes that the analytical difficulties associated

with quantifying methanol in U  and P matrices are significantly more severe than those associated with quantifying methanol in a TCLP extract, as is the basis of the F001-F005 Solvents Rule methanol standards. Therefore, EPA chose incineration and oxidation as methods for methanol in U  and P wastes to ensure methanol destruction. Parenthetically, EPA notes that 53 FR 31164 (August 17,1988) explains how EPA developed the Solvents Rule F0G1- F005 standards.(D) Organo-Nitrogen Compounds. In designating incineration as Best Demonstrated Available Technology for organonitrogen wastes, EPA considered defining “BDAT incineration” for organonitrogens as including process controls to minimize Noz emissions.The proposed rule solicited comment on several air-emission-related technical problems and regulatory issues anticipated to complicate the incineration of organonitrogen wastes (see 54 FR 48417, November 22,1989). The issues all arise from the corrosive behavior of oxidized nitrogen compounds. EPA specifically solicited comments on three aspects of incinerating organonitrogen wastes: (1) Information on incinerator feed stream concentrations of nitrogen demonstrated to have been successfully incinerated;(2) information on incinerator design and operation—especially air pollution control devices—believed to meet the requirements of the Clean Air Act under Sections 108,110 and 111 and under the Prevention of Significant Deterioration program’s New Source Review, and (3) comments on whether to invoke the omnibus permitting requirements of RCRA (final sentence of section 3005) for units burning these wastes, or alternatively, to prohibit burning these wastes in combustion units without appropriate air pollution controls.Several commenters urged the Agency to leave responsibility for air quality at hazardous waste treatment facilities to the RCRA permitting process under 40 CFR parts 264 and 270 and consequently not to include air emission controls in the land disposal restriction regulations as part of the definition of the treatment system. EPA received limited data characterizing NOx generation at several RCRA-permitting test bums incinerating several organonitrogen wastes plus a narrative description of emissions control systems at one of these incinerators. These data showed low NO* emissions. However, this information was not detailed enough in terms of specifying process design and operation parameter values for the Agency to use in defining BDAT as
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incineration plus specified emissions controls for all facilities disposing of organonitrogen wastes.The RCRA permitting procedure requires Regional or State approval of the entire incinerator system, including process feed as well as air emission control units. Additionally, NOz emissions are specifically limited under the Clean Air Act stationary source permit requirements. Since both these permits are issued on an individual facility basis, allowing individualized process controls, and since EPA lacks adequate data to dictate realistic NO* control system design, EPA agrees with the commenters and chooses not to mandate air emission controls for organonitrogen incineration systems. A  permit-by-permit determination under the RCRA omnibus authority may be the most appropriate mechanism for providing air emission controls for facilities burning these wastes. (These points by and large apply to proper controls on burning brominated and sulfur-rich wastes as well, and were discussed earlier in this section.) EPA intends to provide guidance to permit writers with respect to facilities burning these wastes.(E) Organosulfur Wastes. The Agency is promulgating treatment methods as standards for all eighteen organosulfur waste codes as proposed: incineration for organosulfur nonwastewaters, and incineration alone or wet air/chemical oxidation followed by carbon adsorption for organosulfur wastewaters.Just as for NOx emission with the Organonitrogens category, EPA considered defining “BDAT incineration” for organosulfur as including process controls to minimize SO x emissions. The proposed rule solicited comment on several potential technical problems and regulatory issues anticipated fo complicate fixe incineration of organosulfur wastes (see 54 FR 48417, November 22,1989). The issues all arise from the corrosive behavior of oxidized sulfur compounds, some of which are regulated under the

Clean Air Act as well as the noxious odors of many of these organic sulfur compounds. EPA specifically solicited comments on three aspects of incinerating organosulfur wastes: (1) Information on incinerator feed stream concentrations of sulfur demonstrated to have been successfully incinerated; (2) information on incinerator design and operation—especially air pollution control devices—believed to meet the requirements of the Clean Air Act under Section 108,110 and 111 and under the Prevention of Significant Deterioration program’s New Source Review, and (3) comments on whether to invoke the omnibus permitting requirements of RCRA (final sentence of section 3005) for units burning these wastes, or alternatively, to prohibit burning these wastes in combustion units without appropriate air pollution controls.As was the case with questions raised in the proposed rule about incineration of organonitrogen wastes and NO* emisssions, several commenters urged the Agency to leave responsibility for air quality at hazardous waste treatment facilities to the RCRA permitting process under 40 CFR parts 264 and 270 and consequently not to include air emission controls in the land disposal restriction regulations as part of the definition of the treatment system. EPA received no data whatsoever characterizing SO x emissions or emission control systems.The RCRA permitting procedure required Regional or State approval of the entire incinerator system, including process feed as well as air emission control units. Additionally SOx emissions are specifically limited by Clean Air Act stationary source permit requirements. Since both these permits are issued on an individual facility basis, allowing individualized process controls, and since EPA lacks adequate data to dictate realistic SO x control system design in this reule, EPA agrees with these commenters and chooses not to mandate air emission controls for organosulfur incineration systems. At this time, EPA believes that permit-bypermit determinations under the RCRA

omnibus authority are most appropriate for units that may bum these wastes. EPA intends to provide guidance to permit writers with respect to facilities burning these wastes.EPA proposes treatment technologies as standards for all eighteen of the organosulfur wastes, partly because of the difficulties in analyzing these wastes. One commenter submitted a package of data characterizing both chemical oxidation treatment, namely chlorine dioxide, as well as an analytical method for organosulfur wastes. However, EPA cannot develop numerical treatment standards based on this data because the method does not quantify the individual U and P organosulfur Compounds nor does it differentiate regulated from unregulated organosulfur compounds; the commenter’8 analytical method gives a “ total organic sulfur” number which EPA cannot use to develop standards because it gives no indication how much comes from U and P organosulfur wastes in a mixture and how much of this “ total organic sulfur” number comes from nontoxic and unregulated organosulfur compounds in the waste stream. Furthermore, the commenter’s suggested method, chemical oxidation, is already the treatment method mandated as a standard for organosulfur wastewaters.(F) Miscellaneous Organic Halogenated Wastes. As it did for Organonitrogen Wastes and Organosulfur Wastes, EPA requested comments on the need for controlling sulfur dioxide emissions in the course of incinerating P026, P118, U020 and U062. As discussed in the section on organosulfur wastes, EPA received no substantive comments on emission controls used in incinerating organosulfur compounds. Although EPA is not building specifying emission control systems into its definition of BDAT for these wastes, EPA intends that the issues of air emissions will be dealt with on a permit-by-permit basis through the section 3005(c)(3) omnibus permits authority.
C h a n g e s  in C o n c e n t r a t io n -B a s e d  S t a n d a r d s  f o r  U, P, a n d  F039 N o n w a s t e w a t e r s

Code Constituent
Revised
(mg/kg)

Proposed
(mg/kg)

160 140
160 140

0.066 0 .0 1 0
160 0.14

lin ru 9.7 9.6

[ 100e* 140 13
84 0.286 .2 3.6

UO?? 8 .2 3.6

U043............ Vinyl chloride............................................ .— ................................................- ..............— — ....................................••••••••-------- -----— — 33 0.035
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Changes in Concentration-Based Standards for U, P, and F039 Nonw astewaters— Continued

Code

U044 Chloroform.
U045 Chlorcmethane....... ..........................
U050
U051
U051.

Chrysene_________
Naphthalene...........
Pentachiorophenol

U051........... ;
U051............
U051 — ......
U063....... .....
U075............

Phenanthrenö........... ........
Pyrene____________ .____
Xylenes (total)__________
Dibenz (a,h) anthracene. 
Dichiorodlfluoromethane.

U076___
U077.......
U078.......
U079___
UQ80.......
U083____
U084____
U084____
U108.......
U112.......
U117........
U120........
U131........

1.1 -Dichloroethane_______1 .2- Dicl iloroethane...............
1.1  "Dichloroethytene........
trans 12  Dichioroethy fer te 
Methylene chloride_______1 .2 - Dichioropropane______
ds-1,3-Dichioropropene.__
tans-1 ,-Dichtoroprcpene....
1,4-Dioxane..........___.........
Ethyl acetate........... _______
Ethyl éther....................... .
Fluoranthene........;..............
Hexachloroethane...........

U i 37. 
U142. 
U155. 
U157. 
U158. 
U159. 
U165. 
U170. 
U172. 
U179. 
U180. 11181. 
U208. 
U209. 
U2 1 0 . 
U211. 
U226. 
U227. 
U239. 
U243. 
FQ39.. 
F039. 
F039. 
F 0 3 9 . 
F039.. 
F039.. 
F039.. 
F039.. 
F039 
F039.. 
F039.. 
F 0 3 9 .. 
F039„ 
F039.. 
F039.. 
F039.. 
F039.. 
F039-. 
F039.. 
F039..

Jndeno (t,2,3-c,d)pyrene......___ ___
Kepone.......i___ ___ ____
Methapyriline______________
3- Meihylchalahthrene..................
4,4*Methylenebis (2-cWoroantline)
Methyl ethyl ketone............. ....... ......
Naphthalene___;__________ ________
4- Nitrophenol ............._1.... ......................
N-Nitroso-di-n-butylamine__________
N-Nitroso-piperidine___ ____________
N-Nitroso-pyrrolidine......................... .
5 - Nitro-o-toiuidine.............. ...................... ...................... ...................... ...................... ......................1.1.1.2- Tetrachloroethane........1.1.2.2- Tetrachloroethane.................
Tetrachloroethylene............................
Carbon tetrachloride................. .........1,1,1 -Trichkjroethane..........................1.1.2- Trichioroethana...._...............
Xylenes (total)_________ ___ ;.............
Hexachloropropene____ .....................
Disulfoton.......... ..... ..... ..................... .
Fam phur........ ........................................
Methyl parathion......... ...... ........ .
Pargthion:..............................................
Phorate............ ................. .......... .
Acenaphthene....................................
Anthracene.................. ........ ................
Benzo (ghl) perylene..........:............ .
Bron«xik;hkjromethane............ .........
Butyl benzyl phthalate........................
Chlorodibromomethane......... ............
Fluorene....................... ....... .......... ......
Silvex, (2 ,4 ,5 -TP ).................................
2 ,4 ,5 -T .......... ................ .........................
Cyanides (total)____________________
Arsenic.......... ...... ...................................
Barium_____ ___ ________ __ _______ ;
Chromium__________ _____________
M ercury............ ...................... ...............
Selenium_____ _______ _____________ _

Constituent

Note: The constituents regulated in U  or P waste codes are also regulated in F039 nonwastewaters.

Revised
(mg/kg)

Proposed
(mg/kg)

5.6 6 .2
33 5.68 .2 3.6

3.1 1.5
7.4 7.4
3.1 1.58 .2 1.5

28 338 .2 13
12. 1 0
72 6 .2
72 6 2

33 6 2
33 6 .2
33 31
18 15
18 15
18 15

170 280
33 5.6

160 1408 .2 3.6
28 308 .2 3.6

0.13 0.043
1.5 0.89

15 33
35 29
36 2 0 0

3.1 5.9
29 65
17 54
35 2 2 0
35 2 2 0
28 56
42 6 .2
42 6 .2

5.6 6 .2
5.6 6 .2
5.6 '  6 .2
5.6 6 .2

28 33
28 37

6 2 0 .1
15 0 .1

4.6 0 .1
4.6 Ö.1
4.6 0 .1
4.0 9.1
4.0 7.7
1.5 1 .8

15 16
7.9 15

15 16
4.0 7.7
7.9 2 .1
7.9 2 .11 .8 1.5
5.6

52 1 0 0
5.2 5.0
0.025 0 .2
5.7 5.6

C h a n g e s  f r o m  C o n c e n t r a t io n -B a s e d  
St a n d a r d s  t o  T e c h n o l o g y -B a s e d

S t a n d a r d s  f o r  

w a s t e w a t e r s

U a n d P N o n -

Constituent Revised for 
codes:

Acetonitrile....................; U003
P003Acrolein.............

C h a n g e s  f r o m  C o n c e n t r a t io n -B a s e d  
St a n d a r d s  t o  T e c h n o l o g y -B a s e d

S t a n d a r d s  f o r  U a n d  
w a s t e w a t e r s — C ontinued

P No n -

Constituent Revised for 
codes:

Benzal chloride...... ..................................... U017
1,4-Dichloro-2-butene (cis and trans).... U074

C h a n g e s  f r o m  C o n c e n t r a t io n -B a s e d  
S t a n d a r d s  t o  T e c h n o l o g y -B a s e d  
S t a n d a r d s  f o r  U a n d  P N o n 
w a s t e w a t e r s — C ontinued

Constituent Revised for 
codes:.

p-Benzoquinone.
Chlorobenzilate..

U197
U038
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C h a n g e s  f r o m  C o n c e n t r a t i o n - B a s e d  

S t a n d a r d s  t o  T e c h n o l o g y - B a s e d  

S t a n d a r d s  f o r  U  a n d  P  N o n 

w a s t e w a t e r s — Continued

Constituent Revised for 
codes:

Cyclohexanone............................................ Ü057
3,3'-Dichlorobenzidine................................ U073

U093
U132
U166

1 -Naphthylamine.......................................... U167
U 168

N  -Nitrosodimethylamine............................. U082
U 184
U201

Constituents for which concentration-based 
standards have been dropped for F039 

nonwastewaters

Acetonitrile___ .....— L__ — ......
Acrolein...... ........  ......... ...... .......
Acrylamide...............___ .....— -------------
2-Chloro-1,3-butadiene.......__ _— ...
1.4- Dichloro-2-butene................................. .......
Aramite...____ ______ ...__..............— ...
Benzenethiol....._______- —  ------------
p-8 enzoquinone.__— ................... ......
Benzal chloride___ .___________ _____
Chlorobenzilate__ .............._____......
Cyclohexanone______ ._________ ......
Dibenzo (a,e) pyrene---------------
Dibenzo (a,i) pyrene---------------------------
3,3'-Dichlorobenzidine....______ ........
p-Dimethylaminoazobenzene...--------
Hexachlorophene__ ___________ ......
1.4- Naphthoquinone .............. » ___
1 -Naphthylamine— ----------------------.....
2-Naphthylamine.................................
N-Nitrosodimethylamine...____....A....
Pentachloroethane...______ _____ _
Phthalic anhydride....... ....... ...— ...».
Resorcinol.........  ........
4 -Aminobiphenyl......-----------------... . . . . .
Diphënÿiamine..:___ .......__................ .
Diphenylnitrosamine..........................
Methanol------------ — ..— .—
Cyanides (amenable).....___ .............
Thallium ...... ...........................................
Tris-(2,3-dibromopropyi phosphate)

C o n c e n t r a t i o n - B a s e d  BDAT T r e a t 

m e n t  S t a n d a r d s  f o r  U  a n d  P  N o n 

w a s t e w a t e r s

Waste
code

Regulated organic 
constituents

Total
composition

(mg/kg)

nnn? Acetone ......................... 160
U004............ Acetophenone................... 9.7
U005............ 2-Acetylaminofluorene.... 1401 ;oo9 Acrylonitrile....................... 84
i m i » Aniline................................. 14
U018............ Benz(a)anthracene.......... 8 .2
Ü019 Benzene....................... ...... 36
1109? Benzo(a)pyrene................. 8 .2
U024............ bis-(2-Chioroethoxy) 7.2

methane.
U025............ bis-(2-Chloroethyl) 7.2

ether.
UÔ27............ bis-(2-Chloroisopropyl) 7.2

ether.
U029............ Bromomethane................. 15

C o n c e n t r a t i o n - B a s e d  BDAT T r e a t 

m e n t  S t a n d a r d s  f o r  U a n d  P N o n -  

w a s t e w a t e r s — Continued

Waste
code

Regulated organic 
constituents

Total
composition

(mg/kg)

U030....

U031. 
U036.

4-Bromophenyl phenyl 
ether.

n-Butyl alcohol....._____
Chlordane, alpha and 

beta.

15

2.6
0.13

11037......... Chlorobenzene..................
U 03 9.»......... p-Chloro-m-cresol...........
UQ43 Vinyl chioride .................
UÓ44............ Chloroform........................
U045............ Chloromethane (methyl

chloride).
t ¡047 2-Chloronaphthalene
U048............ 2-Chiorcphenoi .............
U050....... Chrysene...........................
U051...... Lead (measured in mg/

1 in TC L P  extract).
11051 Napthalene......................
110.61 Pentachlorophenol......
IJ051 Phenanthrene...................
U051 Pyrwnfi .......................
U051.............
1J051 Xylenes.................. ...........
11052 O-Cmsnl ........... ..............
U052............ Cresoi (m - and p-

isomers).
U060............
U060 p ,p '.n n n  .....................
linai
lin ai p .p '-n n n ...... .....................1 mai n.p '-DD F ..................
lin ai
U061............ o ,p '-D D T ............. ...................
U061___ ..... p ,p '-D D T........ ...................
U063........... . Dibenzo(a,h)anthracene.
U 066........ . 1,2-Dibromo-3-

chloropropane.
U067........ . 1,2-Dibromoethane.........1 maa Dibromomethane........ .
U070............ o-Dichlorobenzene
U071............ m-Dichlorobenzene........
11079 p-Dichlorobenzene.........
U075............ Dichlorodifiuorometh-

5.7
14 
33

5.6 
33

5.6
5.7 
6.2 
0.51

3.1 
7.4
3.1
8.2 

28 
28

5.6
3.2

0.087
0.087
0.087
0.087
0.087
0.087
0.087
0.087
8.215

15
15
6.2
6.2
6.2
7.2

nn7a
ane.

1,1-Dichloroethane..........
U077........ 1,2-Dichloroethane..........
U078............ 1,1-Dichloroethy!ene.......
U079............

1 man

trans-1 ,2 - 
Dichloroethene. 

Methylene chloride..........
U081............. 2,4-Dichlorophenol..........
U082............. 2,6-Dichlorophenol..........
U083............ 1,2-Dichloropropane........
U084.......... .
U084............

11101
ds-1,3-Dichloropropene.. 
trans-1,3- 

Dichloropropene. 
2,4-Dimethyl phenol........

in n s 2,4 Dinitrotoluene............
U106............ 2,6-Dinitrotoluene............
U108............ 1,4-Dioxane.......................
U 111 
U112.......

Di-n-propylnitrosoamirie.. 
Ethyl acetate.....................

U117....... Ethyl ether............ .............
i m a Ethyl methacrylate...........
11190
11191 Trichloromonofluoro-

methane.

7.2
7.2 

33 
33

33
14
14
18
18
18

14
140

28
170

14
33

160
160

8.2 
33

U127.
U128.
U129
U129
U129
U129
U130

U131

Hexachlorobenzene..... 
Hexachlorobutadiene...
alpha-BHC............. ........
beta-BHC_____________
delta-BHC...............
gamma-BHC
Hexachlorocyclopenta-

diene.
Hexachloroethane____

37
28

0.066
0.066
0.066
0.066
4.8

28

C o n c e n t r a t i o n - B a s e d  B D A T  T r e a t 

m e n t  S t a n d a r d s  f o r  U a n d  P N o n 

w a s t e w a t e r s — Continued

Waste
code

Regulated organic 
constituents

Total
composition

(mg/kg)

U137.. lndeno(1,2,3,-
c,d)pyrene.

8.2

U138. 
U140. 
U141. 
U142. 
U152. 
U155. 
U157. 
U158.

U159. 
U161. 
U162 
U165 
U169. 
U170.

lodomethane............ ........
Isobutyl alcohol__............
Isosafrole...........................
Kepone....... .—  ---------- i£»
Methacrylonitrile......... .
Methapyrilene.......__.......
3- Methylchloanthrene..... 
4,4-Methylene-bis-(2-

chloroaniline).
Methyl ethyl ketone.........
Methyl isobutyl ketone....
Methyl methacrylate__....
Naphthalene.....__............
Nitrobenzene...:............ ....
4 - Nitrophenol............................................

U172 N-Nitroso-di-n-

65
170

2.6
0.13

84
1.5

15
35

36 
33

160
3.1

14
29
17

U174
U179
U180
U181
U183
y  185

butyîamine.
N-Nitrosodiethylamine.
N-Nitrosopiperidirie.__
N-Nitrosopyrrolidine....
5-Nitro-o-toluidine ........
Pentachlorobenzene... 
Pentachloronitroben- 

zene.
U187 Ul 88. 
U192 
U196 
U203 
U207

Phenacetin....... ....... ......
Phenol................
Pronamide................ ......
Pyridine......... .............. ...
Safrole............... ........ .1,2,4,5-

T  etrachlorobenzene.
U208 1,1,1,2-

Tetrachloroethane.
U209 1,1,2,2-

Tetrachloroethane.

28
35
35
28
37

4.8

16
6.2
1.5

16
22
19

42

42

U210. 
U211. 
U220. 
U225.

U226-
U227.
U228.
U239.
U240.

U243. 
U247. 
P004. 
P020.

P024. 
P037. 
P047. 
P048. 
P050. 
P050. 
P050. 
P051. 
P051. 
P059. 
P059. 
P060. 
P077, 
P101. 
P123.

Tetrachloroethene_____
Carbon tetrachloride......
Toluene......................... ....
Tribromomethane

(bromoform).
1:, 1,1 - T  richloroethane....1 ,1 ,2 -Trichloroethane....
Trichloroethene...............
Xylene(s)........ ..................
2.4-

Dichlorophenoxyace- 
tic acid.

Hexachloropropene....... .
Methoxychlor...................
Aldrin.»............. ........ ........
2-sec-Butyl-4,6-

dinitrophenol.
p-Chloroaniline...»....... ...
Dieldrin..............................
4,6-Dinitro-p-cresol........
2.4- Dinitrophenol.................. ......................
Endosulfan I ....................
Endosulfan II...................
Endosulfan sulfate.........
Endrin...............................
Endrin aldehyde............
Heptachlor........ ...............
Heptachlor epoxide.......
Isodrin.............................
p -N i t r o a n i l i n e ........ .
Ethyl cyanide...................
Toxaphene................... .

5.6
5.6 

28 
15

5.6
5.6
5.6 

28 
10

28
0.18
0.066
2.5

16
0.13

160
160

0.066
0.13
0.13
0.13
0.13
0.066
0.066
0.066

28
360

1.3



Federal Register / V ol. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22811b. Technology-based Standards for Specific OrganicsAs explained in section III.A.1.(h)(2) of the proposed rule (54 FR 48387), the Agency has determined that for many U and P wastes, as well as for some F and K wastes, several complications arise in terms of how reliably the primary hazardous constituents can be quantified. These complications formed the basis of the Agency’s decision to promulgate technology-based BDAT treatment standards (i.e., a method (or methods) of treatment) rather than concentration-based constituent specific standards for these Wastes.The proposed rule set methods of treatment as standards for a significant fraction of Third Third U and P wastes. In the course of evaluating information received since the publication of the proposed rule, information coming both from comments about the proposed rule and from internal EPA studies and reviews, EPA is promulgating methods of treatment as the final treatment standard for U and P wastes for which EPA has proposed concentration-based standards. The reasons for this set of changes are discussed in section III.A.5.(a). Since the standards had originally been proposed as concentration-based standards, the section on nonwastewaters with concentration-based-standards is the appropriate place to discuss these.In developing treatment standards for the proposed rule, EPA found that for any particular hazardous constituent, there are four categories of quantification complications: (1) There are no methods, such as one in SW-846, that are currently verified for the quantification of the constituent of interest in treatment residuals; (2) calibration reagents (i.e., standard solutions of known purity for validating compliance with QA/Q C procedures) of that chemical are not currently available on the commercial market; (3) the chemical is unstable in water and immediately hydrolyses into a different entity (i.e., it reacts with water); and (4) thé U or P waste is not specifically listed as a single chemical entity (e.g. P030 is listed as “soluble cyanide salts, not otherwise specified”). Chemical specific complications were presented in the appropriate section of the proposed rule preamble that discussed the specific treatability group where the U or P chemical has been classified.The information EPA received after the proposed rule did not invalidate this scheme for classifying analytical problems, but it did add compounds into the categories of "problem analytes” listed above which EPA had previously

considered amenable to quantification. The main reason is that incinerator ash is a more problematic matrix for quantification of organic analytes than EPA had realized; elemental carbon and silicon in ash absorb organic constituents and bind them onto the ash particle so that their true concentration cannot be determined by instrumental analyses.The Agency is promulgating certain methods of treatment as the treatment standard for many U and P wastewaters and nonwastewaters. Generally, for U and P nonwastewaters, this process is relatively easy because incineration processes are relatively indiscriminate in the destruction of organics due to the high temperatures, efficient mixing, and consistent residence times available from a well-designed and well-operated incinerator. However, in the case of wastewater treatment technologies, there are more chemical specific factors to consider such as: water solubility, instability, molecular size, volatility, elemental composition, and polarity of the specific chemical that is to be treated. Other waste characteristics will also effect the efficiency of treatment such as: total organic carbon, oil and greases, total dissolved solids, total suspended solids, pH; and alkalinity/ acidity.(1) Nonwastewaters. The Agency is promulgating the proposed technology- based standards, namely, incineration as a method of treatment, for the organic U and P wastes determined to be unquantifiable as proposed. Additionally, for those unquantifiable U and P wastes containing only carbon, hydrogen or oxygen, EPA is promulgating fuel substitution as an alternative to incineration. In the previous section of the preamble, the Agency identified additional U and P wastes for which the proposed concentration-based standards have been changed to technology-based standards (i.e4, incineration). The technology has not changed, but the number of wastes to be regulated with incineration, or fuel substitution where appropriate as a method has increased.The Agency received numerous comments requesting that the methods proposed as the treatment standard include fuel substitution as a method of treatment. Commenters noted that many organic U and P wastes in the “not amenable to quantification category” , such as cumene, have significant energy recovery value and are thus blended for fuel substitution. One commenter further stated that without this change in the standard, these wastes would require incineration at a much greater expense.

The commenter urged the Agency to allow fuel substitution for several particularly flammable waste streams which had been mixed with other wastes and comprised less than ten percent of the resulting mixture. The ten percent cutoff was intended to prevent the generation of acid combustion products.The Agency agrees to allow fuel substitution as a treatment method for wastes not amenable to quantification which contain only carbon, hydrogen or oxygen in their molecular structure. In terms of the treatability groups identified in the proposed rule, this means fuel substitution is promulgated here as an alternative method for these groups: all “Aromatics and Other Hydrocarbons” , all “Polynuclear Aromatics” , all “Oxygenated Hydrocarbons and Heterocyclics” and those “Pharmaceutical” and “Phenolic” compounds which do not contain molecular constituents other than carbon, hydrogen or oxygen.The Agency notes that this final rule sets fuel substitution as an alternative method for a larger set of wastes than did the proposed rule; fuel substitution was proposed as an alternative to incineration for “Oxygenated Hydrocarbons and Heterocyclics” alone. Additionally, several wastes in these treatability groups have been added to the category of wastes not amenable to quantification since the proposed rule and thus fuel substitution and incineration is being promulgated as a standard for these wastes for which the Agency had proposed concentration- based standards. These wastes are: U057, cyclohexanone; U166,1,4- naphthoquinone; U197, p-benzoquinone; and U201, resorcinol.In other words, EPA bans fuel substitution as an alternative to incineration for all unquantifiable U and P wastes which contain halogens, sulfur or nitrogen. Eliminating these wastes removes the potential for unregulated SOx, NO* or halogen emissions from boilers or other thermal combustion facilities not yet regulated as types of treatment units under 40 CFR 264. EPA believes that wastes without halogens, sulfur or nitrogen can be treated by fuel substitution as well as by incineration because the aromatic and aliphatic (both saturated and unsaturated) components of these wastes are typically used as fuel because of their high heating value; and the oxygenated and phenolic components are already partially oxidized.To summarize the promulgated rule for nonwastewater forms of U and P wastes no amenable to quantification:
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EPA is promulgating “Incineration (INCIN) as the Method of Treatment” for those organic U and P wastes containing nitrogen, phosphorous, sulfur, chlorine, bromine or fluorine in their molecular structure and “ Incineration (INCIN) or Fuel Substitution (FSUBS) as a Method of Treatment” for those organic U  and P wastes containing only carbon, hydrogen and oxygen in their molecular structure. See 40 CFR 268.42 Table 1 for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.

Incineration as a method of treatment for 
nonwastewater forms of:

P002— 1-Acetyl 2-thiourea
P007— Muscimol (5-Aminoethyf 3-isoxazotot)
P008— 4-Aminopyhdine
P014— Benzene thiol (Thiophenol)
P016— Bis-chloromethyl ether
P017— Bromoacetone
P018— Brucine
P022— Carbon disulfide
P023— ChloroacetakJehyde
P026— 1 -{o-Chlorophenyf) thiourea
P027— 3-Chkxopropionitrile
P028— Benzyl chloride
P034— 2-cydohexyl-4,6-<finitrophenol
P042— Epinephrine
P045— Thiofano*
P046— alpha, alpha-Oimethylphenethyiamine
P047— 4,6-dinitrocresol salts
P049— 2,4-Dithiobiuret
P054— Aziridine
P057— 2-Ruoroacetamide
P058— Ruoroacetic add, sodium salt
P064— Isocyanic add, ethyl ester
P066— Methomyl
P067— 2-Methylaziridine
P069— MethyHactonitrile
P070— Aldicarb
P072— 1-Naphthyf-2-thiourea (Bantu)
P075— Nicotine and salts
P082— N-Nitrosodimethylamine
P084— N -Nitrosomethy Ivinylamine
P093— N-Phenytthiourea
P095— Phosgene
P108— Strychnine and salts
P116— Thosemtcarbazide
P118— Tr ichtoromethanethlol
U003— Acetonitrile
U006— Acetyl Chloride
U007— Acrylamide
U010— Mitomycin C
U011— Amitrofe
U014— Auramine
U015— Azaserine
D 017— Benzal chloride
U020— Benzenesulfonyl Chloride
U 0 2 1 — Benzidine
U026— Chkxonaphazine
U033— Carbonyl fluoride
U034— Trichkxoacetaldehyde
U035— Chlorambucil
U038— ChlorobenzHate
U041 — n-CMofo-2,3-epoxypropane
U042— 2-Chloroethyf vinyl ether
U046— Chioromethyl methyl ether

Incineration as a method of treatment for 
nonwastewater forms of:

U049— 4-chioro-o-totuidine hydrochloride
U059— Daunomycin
U062— Dialiate
U073— 3.3‘Dichlorobenzidine
U074— (ds>-1,4-Dichkxo-2-butene
U074— (transM,4-Oichloro-2-butene
U091— 3,3-Oimetnoxybenzidine
U092— Dimethylamine
U093— p-Methyiaminoazobenzene
U095— 3,3'-Oimethylbenzkfine
U097— Oimethylcaibomyl chloride
U t10— Dipropylamine
U 114— Ethylene bts-dithiocarbamic add
U116— Ethylene thiourea
U t 19— Ethyl methane sulfonate
U 132— Hexachlorophene
U143— Lasiocarpine
U148— Maleic Hydraade
U149— Malononitrile
U150— Melphalan
U 153— Methanethiol
U156— Methyl chlorocarbonate
1)163— N-Methyl N-nitro N-nttroguanidine
U 164— Methytthiouradi
U 167— 1 -Naphthylamine
U 168— 2-Naphthylamine
U171 — 2-Nitropropane
U173— N-Nitroso-dl-n-ethanolamine
U176— N-Nitroso-N-ethykirea
U 177— N-Nitroso-N-methyturea
U178— N-Nrtroso-N-methylurethane
U184— Pentachkxoethane
U191— 2-PicoHne
U193— 1,3-Propane sultone
U194— n-Propylamine
U200— Reserpine
U202— Saccharin and salts
U206— Streptozotodn
U218— Thioacetamide
U219— Thiourea
U 2 2 2 — o-Toluidine hydrochloride
U234— sym-Trinitrobonzeoe
U239— Trypan Blue ,
U237— Uracil mustard 
U238— Ethyl carbamate 
U240— salts and esters of 2,4-D 
U244— Thiram

Incineration or fuel substitution as methods of 
treatment for nonwastewater forms of:

P001— Warfarin (> 0 .3 % )
P003— Acrolein
P005— AHyl alcohol
P088— EndothaH
P102— Propargyl alcohol
U001 — Acetaldehyde
U008— Acrylic add
U016— Benz (c) acridine
U053— CrotonaMehyde
U055— Cumene (isopropyl benzene)
U056— Cyclohexane
U057— Cyclohexanone
U064— 1,2,7,8-Dibenzopyrene
U085— 1,2.3,4-Diepoxybutane
U089— Diethyl stilbestrol
U090— Dihydrosafrole
U094— 7.12-Dimethyl benz (a) anthracene
U113— B h yl acrylate
U122— Formaldehyde
U 123— Formic acid

Incineration or fuel substitution as methods of 
treatment for nonwastewater forms oh

U124— Furan 
U 125— Furfural 
U126— Glycidaldehyde 
U147— Maleic anhydride 
U 154— Methanol 
U 166— 1,4-Naphthoquinone 
U 182— Paraldehyde 
U186— 1,3-Pentadiene 
U 197— p-Benzoquinone 
U201 — Resorcinol 
U213— Tetrahydrofuran 
U248— Warfarin (< 0 .3 % )

(2) W astewaters. EPA has typically proposed two alternative methods of treatment as the treatment standard for these U and P wastewater treatability groups. In all cases, the Agency believes that incineration, while not always practical for wastewaters, will provide an efficient destruction of these organic U and P constituents in wastewaters. While the Agency does not want to identify incineration as the primary BDAT treatment technology for these wastewaters, it also does not want to preclude its use. In addition, the Agency does not want to process needless variances for a technology that is recognized to be effective. Therefore, in all cases, “Incineration as a Method of Treatment” is promulgated as one of the alternative treatment standards for wastewater forms of these organic U and P wastes.However, other oxidation-based treatment technologies are more appropriate than incineration for aqueous waste streams and EPA is promulgating several treatment systems based on oxidation followed by carbon absorption as methods for these wastewaters. The wastewater treatment technology that most closely resembles incineration is wet air oxidation. It is specifically designed to destroy organics in wastewaters and efficiently oxidizes organics in aqueous media by operating at relatively high temperatures and high pressures. Furthermore, wet air oxidation is typically performed on wastewaters that contain relatively high concentrations of organics (i.e„ those that are at or near the 1% T O C cut-off for wastewaters). For wastewaters that contain significantly lower concentrations of organics, chemical oxidation typically provides the necessary destruction of organics to levels that can then be adsorbed onto activated carbon (as a mandatory



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22613polishing step). Electrolytic oxidation is also included under chemical oxidation because the process actually performs a form of chemical oxidation induced by electricity and because the Agency has data indicating its effectiveness in destroying cyanides and other organic species with complex bonds.Since these technologies are known to provide effective treatment for constituents that can be analyzed, the Agency is therefore promulgating oxidation methods followed by carbon adsorption as alternative treatment technologies for most of the organic U and P constituents that requires specified methods of treatment.None of these technologies have been specifically identified as better than the others due to the current lack of data for those constituents that are difficult to analyze; or for any other surrogate/ indicator parameters. However, the Agency is currently investigating the potential use of surrogates/indicators that could be used in future rulemakings to ensure complete destruction and to determine which technology performs best for these U and P constituents in wastewaters.For quite a few of the organic and some inorganic U and P wastes that require specified methods of treatment, concentration-based treatment standards have not been promulgated because the compounds are relatively unstable in water. This instability implies that they should easily be destroyed with any chemical oxidant (and most probably at ambient temperature and air pressure).Commenters requested that EPA allow biological treatment for all U and P wastewaters not regulated by numerical standards. EPA rejects the use of biological treatment for any of the U and P wastes which cannot be analytically quantified. Because influent concentrations of these compounds cannot be measured, the treatment unit Operators cannot control the levels of these compounds reaching the working organisms in the biological treatment unit, or document that the wastes are effectively biodegraded. The risk of sending unmeasurable quantities of these wastes to a biological treatment unit includes the possibility of shock loads that would disable the plant’s working organisms* and allowing these wastes to exit untreated in the effluent until the biological treatment system could be restored to working order.Even the presence of an activated carbon unit downstream from the biological treatment unit, an option EPA had proposed, might not prevent high concentrations of the shock load components from passing through the

entire treatment system with essentially no treatment. A  shock load high enough in organic components could push the activated carbon unit to breakthrough, sending the shock load components untreated to land disposal.Consequently, EPA is precluding the use of biological treatment as a sole mechanism to achieve compliance with BDAT. Biotreatment that is performed in units prior to the use of a BDAT technology or in otherwise exempted units is not precluded from use by these regulations.Commenters suggested that EPA drop the requirement that activated carbon follow chemical/wet air oxidation or biological treatment. EPA believes that the promulgated treatment standard option of oxidation, electrolytic, chemical or wet-air, followed by activated carbon is superior to the commenterà’ suggestions because oxidation is more rugged than biotreatment: less easily disabled by a refractory influent stream and more easily restored to working order than a biological treatment unit. As discussed in the proposed rule, wet-air oxidation is most appropriate for those wastewaters near the wastewater cutoff level (i.e. 1% TOC), while chemical oxidation effectively treats those wastes with lower percentages of TOC. EPA’s decision to require activated carbon following the oxidation step ensures a backup system to compensate for the uncertainty about final effluent concentrations of these U and P wastes inherent in any process treating unquantifiable wastes. Most importantly, however, since spent activated carbon from treating these wastewaters becomes a nonwastewater form of these wastes (54 FR 48384), and thus must be incinerated according to the promulgated nonwastewater standard, requiring activated carbon treatment ensures that both wastewater and nonwastewater forms of these wastes go to incineration, a method demonstrated to successfully treat a wide variety of organic wastes.EPA’s response to commenters stating that requiring both oxidation and carbon absorption for these U and P wastewaters put3 an arbitrary and heavy burden on those generators who had been using biological treatment alone or other simple methods of predisposal treatment is that the volume of these wastes generated is small enough that arranging for the promulgated treatment process does not pose an undue burden. Furthermore, some of these wastes are sufficiently refractory that the oxidation-carbon adsorption sequence is necessary to ensure consistent and complete treatment

In the proposed rule, EPA also solicited data demonstrating the feasibility of regulating TO C or COD (chemical oxygen demand) as a surrogate for these U and P wastewaters: By setting a concentration- based limit on the TO C or COD level of a waste to be land-disposed, EPA would necessarily limit the concentration of a \ organic toxic materials in that waste. Commenters objected to this proposed practice as unrealistic. No information was submitted demonstrating that TO C or COD could be reliable surrogates for these unquantifiable organic compounds. Consequently, EPA is not promulgating the use of TO C or COD as surrogates.One commenter objected to the method-based standard requiring activated carbon following biological treatment; the commenter reported that his plant routinely sent pharmaceutical wastes to the facility’s in-plant industrial waste treatment plant and stated that the activated-carbon requirement was superfluous. EPA has removed the biological-treatment option for wastewater forms of wastes not amenable to quantification and explains this decision, including the requirement that the spent activated carbon be incinerated, in the section III.a.5.a.(3).For wastewater forms of organic U and P wastes not amenable to quantification: EPA is promulgating “Incineration (INCIN) as the Method of Treatment” or, alternatively, “Chemical oxidation (CHOXD) or wet-air oxidation (WETOX) followed by carbon adsorption (CARBN).” See 40 CFR 268.42 Table 1 for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.
(Wet air oxidation or chemical oxidation), followed by 

carbon adsorption; or incineration as methods of 
treatment for wastewater forms of:

P001— Warfarin (> 0 .3 % )
P002— 1-Acetyl 2-thiourea 
POOS— Acrolein 
P005— Ailyl alcohol
P007— Muscimol (5-Aminoethyl 3-isoxazolol)
P008— 4-Aminopyridine
P014— Benzene thiol (ThiophenoO
P016— B:s-chloromethyl ether
P017— Bromoacetone
P018— Brucine
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{Wet air oxidation or chemical oxidation), followed by 
carbon adsorption; or incineration as methods of 

treatment for wastewater forms of:

P023— Chloroacetaklehyde
P026— 1 -(o-Chlorophenyl) thiourea
r>027— 3-Chtoropropio rotate
P028— Benzyl chloride
P034— 2-cydohexyM,6-dinitrophenol
P042— Epinephrine
P045— Thiofanox
P046— alpha. alpha-Dimethytphenethytamine
P047— 4,6-dinitrocreso! salts
P049— 2,4-Dithiobiuret
P054— Aziridine
P057— 2-Ruoroacetamlde
P058— Fluoracetic add. sodium salt
P064— Isocyanic add, ethyl ester
P066— Methomyl
P067— 2-Methylaziridine
P069— Methyllactonitrila
P070— Aldicarb
P072— 1 -Naphthyl-2-thiouree (Bantu)
P075— Nicotine and salts
P084— N-Nitrosomethylvinylamine
P088— Endothal
P093— N-Phenyithiourea
P095— Phosgene
P102— Propargyl alcohol
P108— Strychnine and salts
P116— Thiosemicarbazide
P118— Trichtoromethanethid
U001 — Acetaldehyde
U006— Acetyl Chloride
U007— Acrylamide
U008— Acrylic acid
U010— Mitomydn C
U011— Amitrote
U014— Auramine
U015— Azaserine
U016— Benz(c)acridine
U017— Benzai chloride
U020— Benzenesulfonyl chloride
U021— Benzidine
U026— Chloronaphaztne
U033— Carbonyl fluoride
U034— T  richkxoacetaldehyde
U035— Chlorambucil
U041 — n-Chloro-2,3-epoxypropane
U042— 2-Chloroethy! vinyl ether
U046— Chtoromethyl methyl ether
U049— 4 -Chloro-o-tolUKjine hydrochloride
U053— Crotonaklehyde
U055— Cumene (isopropyl benzene)
U056— Cyclohexane 
U059— Daunomydn 
U062— Dial late
U064— 1,2,7,8-Dibenzopyrene
U073— 3.3'Dichlorobenzidine
U074— 1,4-Dichloro-2-butene
U085— 1,2:3,4-Diepoxybutane
U089— Diethyl stilbestrol
U090— Dihydrosafrole
U 091 —  3,3-Dimethoxybenzidine
U092— Dimethylamine
U094— 7,12-Dimethyl benz(a)anthracene
U095— 3,3'-Dimethylbenzidine
U097— Dimethylcarbomyl chloride
U 1 10— Dipropylamine
U 1 13— Ethyl acrylate
U114— Ethylene bis-dithiocarbamic add
U 1 16— Ethylene thiourea

(Wet air oxidation or chemical oxidation), followed by 
carbon adsorption; or incineration as methods of 

treatment for wastewater forms of:

U119— Ethyl methane sulfonate
U 122— Formaldehyde
U123— Formic add
U124— Furan
U125— Furfural
U126— Glyddaldehyde
U132— Hexachlorophenene
U143— Lasiocarpine
U147— Maleic anhydride
U148— Maleic HydrazRte
U 149— MalononitrHe
U150— Melphalan
U153— Methane thiol
U154— Methanol
U 156— Methyl chlorocarbonate
U163— N-Methyl N-nitro N-nitroguanidine
U 164— Methytthiouradl
U166— 1,4-Napnmoqutnone
U167— 1-Naphthyiamme
U171 — 2-Nitropropane
U173— N-Nitroso-di-n-ethanolamine
U176— N-Nitroso-N-ethylurea
U177— N-Nitroso-N-methyturea
U 178— N-Nitroso-N-methylurethane
U 182— Paraldehyde
U184— Pentachioroethane
U186— 1,3-Pentadtene
U 184— Pentachioroethane
U191— 2-Pieoline
U193— 1,3-Propane suttone
U194— n-Propylamine
U 197— p-Benzoquinone
U200— Reserpine
U201— Resorcinol
U202— Saccharin and salts
U206— Streptozotocin
U213— Tetrahy drof uran
U218— Thioacetamide
U219— Thiourea
U 2 2 2 — o-Toluidine hydrochloride 
U234— sym-Trinitrobenzene 
U236— Trypan Blue 
U237— Uracil mustard 
U238— Ethyl carbamate 
U240— salts and esters of 2,4-D 
U244— Thiram 
U248— Warfarin ( < 3 % )

c. U and P Wastes That are Potentially ReactiveThese wastes were grouped together because they are either highly reactive or explosive, or they are polymers that tend to be highly reactive. These wastes pose a significant risk during handling due to their reactivity; this is reflected in the fact that there are no standard SW - 846 methods for analyzing reactivity. Because of the difficulties in handling and analyzing these wastes, the Agency is promulgating treatment standards expressed as required methods of treatment (thus eliminating the need to analyze treatment residues).The Agency investigated several options for developing treatment standards for these wastes, including incineration, chemical oxidation and chemical reduction. Most of these wastes are curently managed by incineration. Other wastes included in this group can be recovered or recycled.

For the purpose of BDAT determinations, the Agency has identified four subcategories according to similarities in treatment, chemical composition, and structure. These groups are: (1) Incinerable Reactive Organics and Hydrazine Derivatives; (2) Incinerable Inorganics; (3) Fluorine Compounds; and, (4) Recoverable Metallics. The discussion of the treatment standards applicable to each subcategory are as follows.(1) Incinerable Reactive Organics and 
Hydrazine Derivatives.
P009— Ammonium picrate
P081— Nitroglycerin
P112—Tetranitrome thane
U023— Benzotrichloride
U098— a, a-Dimethyl benzyl hydroperoxide
U103— Dimethyl sulfate
U160—Methyl ethyl ketone peroxide
P068—M ethyl hydrazine
P105— Sodium azide
U086— N , N-Diethylhydrazine
U098— 1 ,1-Dimethylhydrazine
U099—1 .2-Dimethylhydrazine
U109— 1, 2-Diphenylhydrazine
U133—HydrazineEPA has grouped these wastes into a treatability group together because they contain no metal constituents and have high inherent fuel values. Consequently, because of the similar characteristics, these wastes can be treated with the same technologies.The Agency does not believe, however, that concentration-based treatment standards can be established for these wastes at this time. The major problems in establishing concentration- based standards for these wastes are:(1) EPA does not currently have an analytical method for measuring many of these wastes in treatment residues; and (2) where the Agency does have methods, there are no data available on the treatment of these chemicals. In cases when there is no verified analytical method for a particular waste, EPA tries to find an appropriate measurable surrogate or indicator compound; however, no constituent has been identified in these wastes that could be used as a surrogate or indicator compound. (See section III.A.l.h.(2) for a detailed discussion of analytical problems.)One of the specific problems encountered in analysis of P068, P i05, P112, U023, U098, U099, and U103 is that these wastes break down quickly in water (hydrolyze) and that the analysis of wastewater forms of these wastes is very difficult as well as often hazardous due to the intensity of the reaction. See further discussion on the impact of instability in water on the development of treatment standards in section



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22615III.A.l.h.(2.)(c.) of today’s notice. In addition, the Agency lacks data on what effects the hydrolysis products would have on the environment. Besides, verified analytical methods do not currently exist for the quantification of these hydrolysis products in treatment residues.Another analytical problem is created because P081 wastes are only quantifiable by HPLC methods (Note: EPA rejects HPLC methods for waste treatment residual matrices for reasons discussed in section III.A.l.h.(2.)(a.}.) In addition, there are no verified SW-846 analytical methods for measuring P009 and U133 in treatment residues.These analytical problems preclude setting concentration-based treatment standards; consequently, the Agency proposed “Thermal Destruction” (e.g., incineration) as a required method of treatment for the nonwastewater forms of these U and P wastes (54 FR 48427). The Agency, however, reconsidered the treatment technologies applicable for treatment of wastes in thi3 treatability group as a result of information in the comments.EPA continues to believe that incineration is an applicable technology because data indicate that most of of these wastes are currently incinerated by commercial, as well as military facilities. Additionally, since most these wastes have high Btu values, EPA also believes that these wastes (e.g., hydrazine is used in rocket fuel) are excellent candidates for fuel substitution. Nevertheless, the Agency has also determined that these wastes can be chemically deactivated using chemical oxidation and chemical reduction technologies.Based on all the available information, the Agency is promulgating “Incineration (INCIN), Fuel Substitution (FSUBS), Chemical Oxidation (CHOXD), or Chemical Reduction (CHRED) as Methods of Treatment” for P009, P068, P081, P105, P112, U023, U086, Ü096,U098, U099, U103, U109, Ü133 and U160 nonwastewaters. See § 268.42 Table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.The Agency proposed “Incineration or Carbon Adsorption” as required methods of treatment for the wastewater forms of this treatability group. During the comment period, EPA received information about the treatment capabilities of other technologies and reevaluated the

technologies applicable for treatment of wastewaters in this treatability group.EPA still believes that incineration is applicable because it will destroy the constituents present in the wastewaters. Carbon adsorption is also applicable because wastewater forms of these wastes can'easily be adsorbed due to the branched and ionic nature of their structures. (It should be noted that after adsorption (and before disposal) the contaminated carbon must be treated in compliance with the treatment standard for nonwastewaters.) However, data has also been provided that indicate that some of these wastewaters (i.e., P068) can be treated by ozone/ultraviolet light oxidation; hence, the Agency believes that chemical oxidation and chemical reduction to be applicable technologies for destruction of the constituents in these waste streams. EPA also has information indicating that biodegradation is capable of destroying the compounds in wastewater forms of this treatability group.The Agency believes all the above mentioned applicable technologies are demonstrated and available hence, “best” . Therefore, EPA is promulgating “Incineration (INCIN), Chemical Oxidation (CHOXD), Chemical Reduction (CHRED), Carbon Adsorption (CARBN), or Biodegradation (BIODG) as Methods of Treatment” for P009, P068, P081, P105, P112, U023, U086, U096,U098, U099, U103, U109, U133 and U160 wastewaters. See section 268.42 Table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.Although there is an SW-846 method for U109, the Agency is not establishing a numerical standard for this waste since it is very similar to P068, U086, U098, U099, and U133 (all are hydrazine compounds) and it is the Agency’s belief that the promulgated methods will provide effective treatment for this waste.The Agency is unaware of any alternative treatment or recycling technologies that have been examined specifically for these U and P wastes and solicited data and comments on such technologies but received no response on this issue. In any case, the treatment standard does not preclude recycling (provided the recycling is not a use constituting disposal; see § 261.33, first sentence).

BDAT T r e a t m e n t  S t a n d a r d s  f o r  P009, 
P068, P081, P105, P112, U023, U086, 
U096, U098, U099, U103, U109, U133, 
A N D  U160

[N o  nwastewaters ]

tncioeration (INCIN), fusi substitutori (FS U B S ), 
Chemical oxidation (C HO X D), or Chemical reduction 

(C H R ED ) as methods cf treatment *

* See §268.42 Table 1 in today’s rule tor a de
tailed description of the technology standard referred 
to by the five letter technology code in the parenthe
ses.

BDAT T r e a t m e n t  S t a n d a r d s  f o r  P009, 
P068, P081, P105, P112, U023, U086, 
U096, U098, U099, U103, U109, U133, 
a n d  U160

[Wastewaters]

Incineration (INCIN), chemical oxidation (CHO X D), 
chemical reduction (C H R ED ), carbon adsorption 

(CAR BN), or biodegradation (B IO D G ) as methods of 
treatment *

* See §268.42 Table 1 in today’s rule for a de
tailed description of the technology standard referred 
to by the five letter technology code in the parenthe
ses.(2) Incinerable Inorganics.
P006— Aluminum phosphide
P096— Phosphine
P122— Zinc phosphide (>10%)
U135— Hydrogen sulfide 
U189— Phosphorus sulfide 
U249— Zinc phosphide ( < 10%)These wastes were grouped together because they consist of compounds containing only inorganics such as sulfur, nitrogen, phosphorous, and metals. Additionally, these compounds are either extremely toxic gases or can generate toxic gases under aqueous conditions. Treatment technologies for these wastes should include equipment to prevent releases of the toxic gases into the environment.The Agency does not believe that numerical treatment standards can be established for these wastes at this time. The major problem in establishing concentration-based standards for these wastes is that EPA does not currently have an analytical method for measuring these wastes in treatment residues. For example, one of the specific problems encountered in analysis of P006 wastes is that they break down quickly in water (hydrolyze), making the analysis of wastewater forms of these wastes very difficult. In cases when there is no analytical method for a particular waste, EPA tries to find an appropriate measurable surrogate or indicator
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compound; however, no constituent has been identified in these wastes that could be used as a surrogate or indicator compound for nonwastewaters. See section IU.A.l.h.(2) for a detailed discussion of analytical problems.Data available at the time of proposal indicated that these wastes were being incinerated by some commercial treatment facilities. Therefore, the Agency proposed a treatment standard of “Thermal Destruction” for the nonwastewater forms of these wastes. EPA has reevaluated the applicable technologies for wastes in this treatability group as a result of information submitted in the comments.One commenter specifically requested that chemical oxidation be a method of treatment for phosphine gas (P096) and hydrogen sulfide gas (U135). This commenter said that both gases are flammable and toxic to inhalation and can be treated by controlled reaction with aqueous solutions of potassium permanganate. The commenter stated that this treatment allows the margin of safety that venting into an incinerator does not since both gases, when heated, emit highly toxic oxides, either sulfur or POX. The Agency agrees with the commenter that chemical oxidation and chemical reduction technologies are applicable for treatment of wastes in this treatability group.The Agency continues to believe that incineration can be used to effectively and safely treat these wastes. However, because most of these wastes will contain high concentrations o f sulfur and phosphorous when discarded as off- spec products, they will require as part of the treatment the use of air pollution control equipment Capable of controlling the emissions of phosphorous and sulfur to acceptable levels (see the discussion of this issue as it relates to organo- nitrogens and organo-sulfur U and P wastes in section III.A.3.g.). EPA does not believe that fuel substitution is applicable for wastes in this treatability group because of the hazards associated with the toxic gases that can be generated.Based on the information presented above, the Agency is promulgating ‘‘Incineration (INCIN), Chemical Oxidation (CHOXD), or Chemical Reduction (CHRED) as Methods of Treatment” for P008, P069, P122, U135, U189, and U249 nonwastewaterS. See section 268.42 Table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.For wastewater forms of P006, P096, P122, U135, U189, and U249, the Agency

proposed a standard of “Chemical Oxidation Followed by Precipitation as Insoluble Salts” . EPA has reconsidered the ‘‘insoluble salts” requirement and believes that because most of these P and U wastes are generated in small quantities it places a large burden on treatment facilities treating these wastes by incineration or chemical treatment to require use of chemicals that will precipitate a small portion of their total waste volume to insoluble salts when other chemicals may be more desirable for their specific treatment needs. EPA also believes that the individual facility discharge limits will control releases into the environment of any soluble compounds generated as a result of treating these compounds.EPA has also reconsidered the technologies proposed as BDAT as a result of information submitted in the comments. One commenter submitted information indicating that incineration is the best treatment for these wastewaters. The Agency does not believe that treatment using technologies that usually require aeration steps such as biodegradation technologies are applicable because of the toxicity of the gases that could be formed during treatment. Additionally, carbon adsorption is not considered applicable technology for inorganic compounds that do not have branched molecular structures. The Agency believes that thermal and chemical destruction technologies such as incineration, chemical oxidation and chemical reduction provide safer and more effective treatment than either biodegradation or carbon adsorption.The Agency is promulgating a standard of “Incineration (INCIN), Chemical Oxidation (CHOXD), or Chemical Reduction (CHRED) as Methods of Treatment” for P006, P096, P122, U135, U189, U249 wastewaters,See § 268.42 Table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.The Agency is currently unaware of any alternative treatment or recycling technologies that have been examined specifically for these wastes and solicited data and comments on these, but received no response on this issue. The final rule, in any case, does not preclude recycling (provided the recycling does not involve burning as fuel or is not a use constituting disposal; see § 261.33, first sentence).

BDAT T r e a t m e n t  S t a n d a r d s  f o r  P006, P096, P122, U135, U189, A N D  U249 
[Nonwastewaters and wastewaters]

Incineration (INCIN), chemical oxidation (CHO X D), or 
chemical reduction (C H R ED ) as a method of 

treatment *

* See section 268.42 Table 1 in today’s rule for a 
detailed description of the technology standard re
ferred to by the five letter technology code in the 
parentheses.(3) Fluorine Compounds,
P056— F lu o rin e
U134— Hydrofluoric A cidThese wastes were grouped together because of their physical form and because they contain fluorine. Both of these chemicals may be generated as gases (although U134 is often generated as an aqueous acid). Both of these chemicals are also highly reactive and highly corrosive.The Agency proposed a treatment standard of “ Solubilization in Water Followed by Precipitation as Calcium Fluoride” as a method for the nonwastewater form of these wastes, based on the chemical properties of aqueous fluoride ions and the insolubility of calcium fluoride. The Agency also proposed recovery as an alternative specified method. The Agency requested comments and data on these options.EPA has reconsidered the “insoluble salts” requirement and believes that generally P056 and U134 wastes are generated in such small quantities that it places a large burden on treatment facilities treating these wastes by chemical treatment to require use of chemicals that will precipitate a small portion of their total waste volume to insoluble salts when other chemicals may be more desirable for their specific treatment needs. EPA also believes that the individual facility discharge limits for fluoride will control releases into the environment of any soluble compounds generated as a result of treating these compounds. Therefore, the Agency is not finalizing the insoluble salt requirement.EPA is promulgating “Adsorption (ADGAS) followed by Neutralization (NEUTR) as a Method of Treatment” for P056 nonwaste waters and “Neutralization (NEUTR) or Adsorption (ADGAS) followed by Neutralization (NEUTR) as Methods of Treatment” for U134 nonwastewaters since this waste can exist as an acidic solution or a gas. See § 268.42 Table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22617technology code in the parentheses. EPA believes “adsorption” instead of “solubilization” better describes the process of releasing a gas into a liquid media and that “neutralization” of the resulting acidic waste allows the regulated community greater flexibility than “precipitation as calcium fluoride” . The Agency made this decision as a result of information indicating that most facilities are currently treating gaseous forms of P056 and U134 by reacting the gases with alkaline solution and that it is common practice to neutralize waste hydrofluoric acid 
( U l 3 4 ) iOne commenter said these fluorine compounds are mixed with other wastes requiring incineration and that they can be safely incinerated and that incineration should be an allowed technology. The Agency is not precluding incineration as long as the acid off-gases are scrubbed with alkaline reagents to achieve the treatment standard of “Adsorption (ADGAS) followed by Neutralization (NEUTR)” . In this case, the water will act as the adsorbent and the alkaline reagents will neutralize the acidity.The Agency has collected data for the wastewater forms of these wastes (see BDAT Background Document for Wastewaters Containing BDAT List Constituents in the RCRA Docket).Based on these data, the Agency proposed a concentration-based treatment standard of 35 mg/1 fluoride for P056 and U134 wastewaters. This standard is based on the treatment performance of lime precipitation followed by filtration. The Agency received no comments concerning the wastewater standard and is thus, promulgating this standard as proposed.
B D A T  T r e a t m e n t  Standards f o r  P056

[  Nonwastewaters]

Adso’ptinn (ADGAS) followed by neutralization 
(N fcü TR j as a method of treatment *

BJDAT T r e a t m e n t  S t a n d a r d s  f o r  U134
[Nonwastewaters]

Neutralization (N EU TR ) or adsorption (A D G A S) 
followed by neutralization (N E U TR ) as methods of 

treatment *

BDAT T reatment Standards for P056 
and U134

[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

total
composition

(mg/1)
Fluoride.................... ;..................................... 35

* See § 268.42 Table 1 in today’s rule for a de
tailed description of the technology standard referred 
to by the five tetter technology code in the parenthe
ses.(4) Recoverable M etallics.
P015— Beryllium dust 
P073— Nickel carbonyl 
PQ87— Osmium tetroxideThe Agency has identified the wastes in this group as metal wastes that have a high potential for recovery. Because there are so little data on these wastes, characterization is very difficult. All the wastes in this group contain metallic elements (i.e., beryllium, osmium, and nickel) that can be recovered due to their high economic value. Information available to the Agency indicates that recovery of these metallic elements from these wastes is feasible and is currently practiced.The Agency proposed a standard of “Recovery as a Method of Treatment” for both nonwastewater and wastewater forms of these wastes. At the time of proposal, the Agency was not aware of any treatment alternatives applicable to these wastes and solicited comments and information to help identify alternative treatment.Several commenters stated that it is inappropriate to establish recovery as the only acceptable treatment method for nickel carbonyl (P073). One commenter generates very small quantities of P073 (typically less than two pounds per year) and said that due to the highly reactive nature of the chemical, long-term storage in order to obtain quantities sufficient to justify recovery either on-site or off-site would present a significant safety hazard. This commenter currently disposes of P073 by oxidation, either thermally in an incinerator, or chemically in a laboratory scale treatment facility followed by stabilization and feels that this is the only safe, economical and environmentally sound treatment method for small quantities of nickel carbonyl.The Agency agrees that it may not always be practical to recover small

quantities of nickel and that oxidation of wastewaters followed by stabilization of nonwastewaters will provide an effective treatment for nickel carbonyl (P073). Since EPA has performance data for chemical treatment of nickel in wastewaters believed to be similar to P073 wastewaters and stabilization data for nickel in nonwastewaters believed to be similar to P073 nonwastewaters, the Agency has decided to develop concentration-based standards for P073 nonwastewaters and wastewaters. EPA is promulgating a concentration-based standard of 0.32 mg/1 nickel for P073 nonwastewaters and a concentration- based standard of 0.44 mg/1 nickel for P073 wastewaters. This standard will allow generators the flexibility to use any appropriate method of treatment to achieve the numerical standards.Another commenter stated that it is inappropriate to establish a treatment standard based only on recovery as a method of treatment for beryllium dust (P015) and osmium tetroxide (P087) and suggested that EPA develop quantitative or alternate technology standards. However, the Agency received neither performance data nor information regarding alternate treatment methods for these compounds during the comment period and has no performance data in the BDAT data base to develop concentration-based treatment standards. On the other hand, the Agency did receive a comment from a producer of beryllium and beryllium- containing products which said that although only very small quantities of P015 are generated at any one time, recovery is a viable and preferred treatment method in light of the high economic value of the recovered beryllium. Additionally, the Agency is aware that it is current practice to recover osmium from P087 using bench- scale technologies because of the high economic value of the recovered osmium. Consequently, the Agency believes that recovery is BDAT for P015 and P087 nonwastewaters and wastewaters and is promulgating “Recovery (RMETL or RTHRM) as a Method of Treatment” for all forms of P015 and P087. As noted through the preamble, Congress expressed a strong preference in the land disposal ban legislative history for recovery as opposed to treatment followed by disposal. See, e.g., H.R. Rep. No. 198 at 31. The standard for these wastes is consistent with the Congressional preference.
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BDAT T reatment Standards for P015, 

a n d  P087
Recovery (R M E TL  or R TH R M ) as a method of 

treatment*

* See $ 268.42 Table 1 in today's rule for a de
tailed description of the technology standard referred 
to by the five letter technology code in the parenthe
ses.BDAT T reatment Standards for P073

[Nonwastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sample, 

TC L P  
Leachate 

(mg/l)

Nickel ......................... ................ 0.32BDAT T reatment Standards for P073
[Wastewaters]

Regulated constituent

Maximum 
for any 

single grab 
sampfe, 

total
composition

(mg/l)

Nirkal ................................................... 0.44

d. Gases
PO70— Nitric oxide 
P078— Nitrogen dioxide 
U115— Ethylene oxideThese wastes are typically found as gaseous materials when existing at high concentrations. The Agency is promulgating thermal or chemical treatment as a method of treatment for these wastes in contrast to the proposed standard of recovery as a method of treatment. The Agency acknowledges that these wastes are unlikely to exist in any forms amenable to land disposal but is promulgating these standards in the interest of completeness.In the proposed rule, the Agency solicited information on whether these wastes are actually being land disposed, how such land disposal takes place, whether anyone intends to land dispose of these wastes in the future and any treatability data that may lead to appropriate numerical land-disposal standards for these wastes.In soliciting comments on appropriate land-disposal standards for wastes in the gaseous form, EPA wanted information about the physical forms other than empty containers these gases take when discarded. 40 CFR 261.7{a)(l)(i) and 40 CFR 261.7(a)(2) state

that “a container that has held hazardous waste that is a compressed gas is empty when the pressure in the container approaches atmospheric [pressure]" and "any hazardous waste remaining in an empty container * * * is not subject to regulation under * * * part 268.”Since cylinders depressurized to atmospheric pressure are explicitly defined as non-hazardous waste ** (assuming the cylinder itself is not hazardous when disposed], the two physical forms in which these three wastes will most likely pose land- disposal problems are damaged cylinders unacceptable for recycling or reuse and rinsewater used to clean such cylinders. Commenters reported that damaged cylinders pose significant risk of explosion and thus are very dangerous to store and handle; furthermore most cylinder-handling firms refuse to take damaged cylinders. Therefore, commenters report they have been expeditiously treating their damaged cylinders on-site on their own initiative and these commenters strongly urged EPA to set as the treatment standard the chemical and thermal treatment currently being used. EPA agrees. Such activities will require permits under subpart X  (Miscellaneous Units) of 40 CFR part 264.One commenter submitted information about an oxidation process that had been used to treat wastewaters high in ethylene oxide. Although the commenter did not provide rigorous enough documentation of his treatment process design and operation and about his analytical procedures for EPA to use his data to calculate concentration- based standards for ethylene oxide, his data nevertheless support EPA’s claim that oxidation processes are BDAT for ethylene oxide wastewaters and nonwastewaters.U115 (ethylene oxide) can be oxidized to carbon dioxide and water so EPA can specify chemical or thermal oxidation for U115 nonwastewaters and incineration or chemical Oxidation plus carbon absorption or biological treatment plus carbon absorption for U115 wastewaters.However, in choosing appropriate treatment methods for the other two gases, EPA confronts the fact that oxidation is inappropriate for P076 (nitric oxide, NO) and P078 (nitrogen dioxide, NO 2) because the resulting oxidation product is the undesirable NOx equilibrium mixture. Consequently, EPA is promulgating as treatment standards for P076 and P078 a method suggested by one of the commenters: venting into a reducing solution. EPA

leaves the means of venting to the treatment facility and requires only that the effluent, gas or washwater, ultimately be sent through a reducing solution to transform NO and NO 2 to N* and O 2.
-E P A  is promulgating "Venting Into a Reducing Medium as the Method of Treatment (ADGAS)” for P076 and P078, nonwastewaters and wastewaters; "Thermal or Chemical Oxidation (INCIN, CHOXD) as a Method of Treatment” for nonwastewater forms of U115 and “Incineration (INCIN) of Chemical (CHOXD) or Wet-Air Oxidation (WETOX) Followed by Carbon Adsorption (CARBN) as Methods of Treatment” for U115 wastewaters.

BDAT T reatment Standards for P076 
a n d  P078

[Wastewaters and Nonwastewaters]

Venting into a reducing medium (A D G A S ) as a 
method o f  treatment

BDAT T reatment Standards for U115
[Nonwastewaters]

Thermal or chemical oxidation (INCIN, C H O X D ) as a 
method of treatment

BDAT T reatment Standards for U115
[Wastewaters]

Incineration (INCIN) or chemical (C H O X D ) or wet air 
oxidation (W E TO X ) followed by carbon absorption 

(C AR BN ) as a method of treatment

e. U  and P Cyanogens
P031— Cyanogen  
P033— Cyanogen chloride 
U246— Cyanogen bromideToday’s rule promulgates “Chemical Oxidation (CHOXD) (such as alkaline chlorination), Wet Air Oxidation (WETOX), or Incineration (INCIN) as a Method of Treatment” for amenable and total cyanides for P031, P033, and U246v For these wastes, the Agency is promulgating technology-based standards rather than concentration- based standards because of the high toxicity of these wastes. The Agency received no comments on the use of the above methods of treatment for these wastes.
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BDAT T r e a t m e n t  S t a n d a r d s  f o r  P031, 
P033, U246

[Nonwastewaters and wastewaters]

Chemical oxidation (CHO XD), wet air oxidation 
(W ETO X ), or incineration (INCIN) as a method of 

treatment1
1 See § 268.42, Table 1 in today's rule for a 

detailed description of the technology standard re
ferred by the five letter technology code in the 
parentheses.

6. Development o f treatment Standards 
for Multi-Source Leachatea. BackgroundIn the preamble to the proposed rule (54 FR 48461-48469), EPA summarized its efforts to develop a regime for managing, under the land disposal restrictions program, leachate derived from the disposal of hazardous wastes, and treatment residues derived from treating such leachate. Reiterating briefly, EPA reconsidered the approach it adopted in the First Third final rule for such leachate (53 FR 31146-31150) due to concerns about available treatment capacity and (to a lesser extent) treatability. As a result, on March 7,1989, EPA changed certain rules pertaining to the modification of permits (54 FR 9596). This was followed on May2,1989 by a final rule that rescheduled the prohibition date for most multi- source leachate to that of the Third Third (54 FR 18836). Throughout these changes, however, EPA adhered (and continues to adhere) to the principle that leachate derived from a listed hazardous waste is a hazardous waste, ho matter when the listed waste was initially disposed. If such listed waste is a listed solvent, dioxin, or RCRA section 3004(g) waste, the leachate is itself prohibited from land disposal no later than May 8,1990. These principles have been upheld by the Court of Appeals for the District of Columbia Circuit in Chemical Waste 

Management v. EPA, 869 F.2d 1526,1536, 1536-37 (D.C. Cir. 1989).b. Final Approach for Regulating Multi- Source LeachateIn developing treatment standards for multi-source leachate and residues from treating such leachate (referred to collectively as “multi-source leachate” throughout this preamble), EPA solicited comment on two options: whether to apply to the multi-source leachate the treatment standards for the wastes from which the leachate is derived, or whether to designate such multi-source leachate as a separate treatability group with a separate treatment standard. EPA

has decided to adopt the second approach, which had almost unanimous support in the public comments. In today’s final rule, therefore, the Agency is establishing a separate treatability group for multi-source leachate and is giving it the Hazardous Waste No. F039. The Agency is also adopting one set of wastewater and nonwastewater treatment standards consisting of approximately 200 constituents. (As explained in section (4) below, however, the permit writer has the discretion to narrow the number of constituents that must be regularly analyzed and to determine the frequency of testing.) The following sections discuss in greater detail the Agency’s final approach for regulating multi-source leachate.(1) Definition o f Multi-source 
Leachate. Leachate is defined in 40 CFR 260.10 as any liquid, including any suspended components in the liquid, that has percolated through or drained from hazardous waste. Leachate that is derived from the treatment, storage, or disposal of listed hazardous wastes is classified as a hazardous waste by virtue of the “derived-from” rule in 40 CFR 261.3(c)(2). Multi-source leachate is leachate that is derived from the treatment, storage or disposal of more than one listed hazardous waste (54 FR 8264; February 27,1989).The Agency solicited comment on whether multi-source leachate should be defined as being derived from more than one treatability group instead of from more than one listed hazardous waste.A  number of commenters favored the idea of a definition based on more than one treatability group, stating that if the leachate was derived from only a few similar wastes, it would be burdensome to analyze for constituents that would not be present in the originating listed waste. Other commenters, however, stated that such a definition would be unnecessary and confusing to implement. EPA agrees with those commenters that a definition based upon treatability groups would be difficult to implement in this final rule. There is not sufficient time to develop all potential treatability groups, nor to provide public notice necessary to implement the treatability group concept within the time constraints of this final rule. The Agency believes, moreover, that compliance with the multi-source leachate standards need not be overly burdensome due to the flexibility allowed the permit writer (in the facility’s waste analysis plan) to determine constituents to monitor and to decide testing frequency (see section (4) below). The Agency, therefore, is defining multi-source leachate as

leachate that is derived from more than one listed waste.There is one definitional clarification to be made pertaining to leachate derived from more than one listed dioxin-containing waste. The Agency requested comments specifically on whether to consider leachate derived exclusively from F020-F023 and F026- F028 dioxin-containing wastes to be single-source leachate. The majority of commenters supported such a classification, therefore, the Agency is adopting this classification in today’s rule. These wastes are acute hazardous dioxin wastes (with the exception of F028) subject to special management standards and (as practical matter) special and appropriate public and regulatory scrutiny. The leachate derived from only these hazardous wastes most often will have the same attributes as the underlying wastes (see 54 FR 46482), and thus would require the same scrutiny and should be subject to the same management standards. Therefore, leachate derived exclusively from F020-F023 and F026-F028, and no other listed hazardous wastes, is singlesource leachate that is classified as, and must meet the treatment standards for, the underlying waste codes, F020-F023 and F026-F028. Further discussion of this classification is found in section d. below.(2) Single Waste Code for Multi
source Leachate. EPA has decided to establish a separate treatability group for multi-source leachate, and to designate such leachate by its own waste code. Hazardous Waste No. F039.3It should be noted, therefore, that when today’s rule is effective, a generator does not have the option to continue classifying their multi-source leachate (under the waste code carry- through) as all the listed wastes from which it is derived; multi-source leachate must be classified as F039.Although there were some commenters who urged the Agency to retain the waste code carry-through approach for multi-source leachate, the Agency is persuaded that if multi-source leachate is to be considered a distinct treatability group (a virtual consensus in the comments), then multi-source leachate should have a separate waste code and separate treatment standards. Not only does this appear to be the only logical result of creating a separate

* As was explained in the proposed rule, this does not mean that such waste is newly identified or listed for purposes of RCRA hammers, or other RCRA purposes such as eligibility for interim status. Rather, the Agency is making a bookkeeping change in the way it designates a type of waste that already is listed and identified.
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treatability group, but the rules will be easier to implement and enforce if there is a single treatment standard for multisource leachate rather than the large number of potential treatment standards (depending on the number of wastes from which the leachate is derived), the result of using the alternative waste code carry-through approach. In addition, it would be harder and more confusing to evaluate situations where multi-source leachate also exhibits a hazardous waste characteristic under the waste code carry-through approach (see 54 FR 48464). A  further advantage of establishing a separate waste code and separate treatment standards is that it assures treatment of all hazardous constituents that may be present in the multi-source leachate, a result less certain under the waste code carry- through approach. Thus, EPA sees the treatment standards adopted today as somewhat more protective than those that would apply under a waste code carry-through approach.The Agency is promulgating a treatment standard for multi-source leachate that includes concentration- based standards for virtually the entire list of BOAT constituents. Because multi-source leachate derives potentially from any and all of the listed hazardous waste, the treatment standard must account for this possibility, and must consequently include all of the potential constituents that may be present (See § 268.41(a) where the Agency adopted the same approach for F001-F005 as well as treatment standards promulgated in this rule for K086 wastes.)The Agency is not saying that all multi-source leachate contains all of the BDAT list constituents; obviously, some leachates do not H ie Agency recognizes that it is unnecessary and wasteful to monitor constituents that are not present Working out which constituents to monitor is a site-specific determination, however. H ie Agency is today promulgating an implementation scheme to account for such site-specific determinations. This implementation scheme is similar to that used by EPA’s Effluent Guidelines program, which requires an initial analysis that may include all toxic organics, followed by subsequent analyses for only those pollutants which would reasonably be expected to be present This implementation scheme is discussed in greater detail in section (4) below.(3) Separate Waste Code for Multi- 
Source Leachate. As w as already mentioned, EPA is listing multi-source leachate by a separate waste code. Hazardous Waste No. FD39.

Commenters supported this decision on the grounds that multi-source leachate is a distinct type of waste different from the underlying wastes from which it is derived. In addition, they asserted that they will face fewer administrative obstacles, particularly with respect to permit modifications, if multi-source leachate and its treatment residues have a separate waste code. This raises certain issues relating to state authorization and CERCLA reportable quantities that are discussed below.EPA requested and received comment on whether designating multi-source leachate by a single waste code should be considered a H SW A regulation immediately effective in authorized States. A  number of commenters stated that the rule should be considered to be adopted pursuant to H SW A, and thus be effective immediately in all states (RCRA section 3006(g)). EPA agrees with these comments, and has concluded that the designation of multi-source leachate is a H SW A regulation, in that it effectuates the requirements of RCRA section 3004(m) to set treatment standards for prohibited wastes. A s was discussed at 54 FR 9606 (March 7,1989), Class One through Three permit modification procedures are appropriate and will be used by EPA to implement such H SW A requirements in authorized and unauthorized States. Since EPA will be modifying the RCRA permit in order to implement these H SW A requirements, a state may not need to take any action to recognize the effectiveness of the modification.The Agency has determined that listing multi-source leachate as a separate waste code is indeed more strict than applying the waste-code carry through principal because: (1) Designating multi-source leachate as a separate waste code requires the monitoring and treatment of more BDAT constituents than would be required under the waste-code carry through approach to regulating multi-source leachate; and, (2) standards for dioxins and furans in multi-source leachate wastewaters are more strict than those that have applied under the waste-code carry through approach.All hazardous wastes listed pursuant to RCRA section 3001, as well as any solid waste that meets one or more of the characteristics of a RCRA hazardous waste (as defined at 40 CFR 261.21- 261.24), are hazardous substances as defined at Section 101(14) of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA), as amended. The CERCLA hazardous substances are listed at 40 CFR 302.4 along with their

Reportable Quantities (RQs). CERCLA section 103(a) requires that persons in charge of vessels or facilities from which a hazardous substance has been released in a quantity that is equal to or greater than its RQ immediately notify the National Response Center at (800) 424-8802 or at (202) 426-2675. In addition, section 304 of the Superfund Amendments and Reauthorization Act of 1988 (SARA) requires the owner or operator of a facility to report the release of a CERCLA hazardous substance or an extremely hazardous substance to the appropriate State Emergency Response Commission (SERC) or Local Emergency Planning Committee (LEPC) when the amount released equals or exceeds the RQ for the substance or one pound where no RQ has been setUnder section 102(b) of CERCLA, all hazardous wastes newly designated under RCRA will have a statutorily imposed RQ of one pound unless and until adjusted by regulation under CERCLA. In order to coordinate the RCRA and CERCLA rule-makings with respect to new waste listings, the Agency today is making final regulatory amendments under CERCLA authority in connection with the listing of EPA Hazardous Waste No. F039, The Agency will designate EPA Hazardous Waste No. F039 as a hazardous substance under Section 102(b) of CERCLA and establish the RQ for EPA Hazardous Waste No. F039 at one pound.The RQ for this waste stream is based on the RQs of the hazardous constituents of concern identified under RCRA for the waste stream (50 FR 13456, April 4,1985). Thus, if a newly listed hazardous waste has only one constituent of concern, the waste will have an RQ that is the same as the RQ for the constituent If, as in this case, the hazardous waste has more than one constituent of concern, the lowest RQ assigned to any of the constituents will be the RQ for die hazardous waste. RQs are set at 1; 10; 100; 1000; and 5000 pounds. EPA Hazardous waste No. F039 contains several constituents that have RQs of one pound [e.g., mercury, dieldrin, vinyl chloride, etc.); therefore, the RQ of this waste is also one pound. The list of hazardous constituents for this waste may be found at 40 CFR 268.43(a), Table CCW . The definition of multi-source leachate, F039, may be found at 40 CFR 261.31.(4) Permit modifications and 
implementation procedures. It would appear that listing multi-source leachate by a separate waste code necessitates amending many RCRA permits that do not already include a narrative



Federal Register / V o l. 55, N o. 106 / Friday, Jung 1, 1990 / Rules and Regulations 22621description for multi-source leachate and multi-source leachate treatment residues. EPA has also concluded that this designation as a single waste code may require some modification to existing permits in order to treat, store, or dispose of the new waste code, and that such modifications are appropriately achieved through the procedures in 40 CFR 270.42(g).4 These procedures require the submission of a Class 1 modification by the date on which the waste becomes subject to the new requirements (August 8,1990). The regulations further specify a subsequent submission of a Class 2 or 3 permit modification request, if appropriate.EPA believes that a Class 1 submission is all that is required when a permit is simply being changed by substituting the F039 waste code for the multiple waste codes that are carried through with the leachate. (If a facility wants to make additional operation changes or introduce the leachate into units not previously permitted to manage the waste, then the appropriate modification procedures would apply before the activity can commence.)As described more fully in section III.G. of this preamble, it will take some time for permit writers to incorporate specific land disposal restriction procedures into waste analysis plans (WAPs) at all facilities. For facilities that already have a permit, a permit modification will be required to incorporate new procedures in the WAP. Some commenters suggested that any changes to the W AP should be treated as a Class 1 modification. Using the existing permit modification regulations in 40 CFR 270.42, one could question whether it is most appropriate to apply the Class 1 procedures (intended for W AP changes to conform with Agency guidance or regulations, as specified in item B(2)(a) of appendix I), or whether the Class 2 process should be used (see item B(2)(b)). Presented with this question, and responding to commenters who desired an expeditious way to address the appropriate F039 waste analysis procedures, the Agency is today establishing a new Class 1 permit modification (with prior approval) for this purpose. (See item B(l)(b) in appendix I to 40 CFR 270.42.) EPA believes that this classification strikes the proper balance between a streamlined mechanism for upgrading
4 EPA reiterates that the designation of the new 

waste code for multi-source leachate does not mean 
that such waste is newly identified or listed under 
R CR A. Rather, because some permits may restrict 
management to specified waste codes or types of 
wastes, it is appropriate to treat such modifications 
as if they were newly listed waste, as the waste 
code has beep newly changed.

the W AP for F039, while maintaining Agency oversight and approval of the proposal change. All persons on the facility mailing list will also be provided with notice that the facility has requested a change to its W AP (see 40 CFR 270.42(a)).A  few commenters suggested that the initial list of constitutents to be analyzed should not be the entire BDAT list, but rather, it should be a list of all the constituents associated with all the hazardous wastes that has been disposed of in the land disposal unit. Commenters suggested this approach is particularly appropriate for noncommercial facilities that have stable and well-defined waste streams that are land disposed. Indeed, such an approach is basically a case of a generator developing waste characterization information based on his knowledge of how the waste—in this case, leachate— was generated. The Agency believes this is a generally valid approach, and may be considered on a site-specific basis. As discussed in more detail in preamble section III.G., however, in most cases there is still a need for corroborative testing.The Agency believes that in order to assure compliance with the land disposal restrictions, the following procedures should be followed by treatment, storage, and disposal facilities. First, obtain an initial analysis of all regulated constituents in F039. Based on the results of this analysis, and any other information that should be considered, develop a list of constituents to be analyzed on a regular frequency. This testing scheme should be supplemented with perhaps less frequent, broader analyses to make sure that changes in the composition of the leachate are detected.This approach is suggested pending an opportunity for the Agency to prescribe the appropriate constituents for analysis and testing frequency for the facility. It is therefore recommended that interim status facilities incorporate such an approach into the WAPs that they maintain pursuant to 40 CFR 265.13.For both permitted and interim status facilities, the Agency retains its authority (particularly where a revised W AP has not been Agency-approved) to determine that, based on an inspection or other information, the testing frequencies and/or protocols are inadequate at a particular facility. In such cases, EPA (or an authorized State) may take a number of actions, including, but not limited to, modifying a facility’s permit or pursuing an enforcement action.

(5) Treatment standards for multi- 
source leachate. The F039 treatment standard being promulgated today is based on the data used in the development of the proposed standards, as will as on treatability data received just prior to publication of the proposed rule (see 54 FR 84863, referencing these data). Today’s promulgated treatment standard regulates the entire BDAT list of constituents. More information on how the standards for each constituent were developed can be found in the Final BDAT Background Document for Organic U and P Wastes and Multi- Source Leachates (F039), available in the RCRA docket.As was discussed earlier in section (1), some commenters suggested that multi-source leachate constituent standards should be based on treatability groups, so as not to trigger analysis of die whole BDAT list if the leachate was derived from only a few similar wastes. Other commenters suggested that multi-source leachate standards should be facility-specific.The Agency believes there is some merit to the concept of treatability groups for multi-source leachate, and acknowledges the need for site-specific considerations in implementing the treatment standard. However, the Agency believes that one set of wastewater and nonwastewater standards based on the BDAT list, implemented as stated above (with determination of constituents and frequency of monitoring left to the judgement of the permit writer) is a reasonable and appropriate way to regulate multi-source leachate.Under the BDAT methodology for determining treatment standards, when the Agency does not have data for a constituent, data may be transferred from a structurally similar compound that is harder to treat and likely to be treated by the same technology. Such transfers use as a starting point constituents within the same treatability group. Frequently within a particular treatability group, constituents that can not be adequately analyzed (and for which methods of treatment are established as the treatment standard) are included in addition to those constituents for which numerical treatment standards are set. The constituent from which data are transferred to the other constituents in the treatability group is the surrogate for any constituents in that treatability group that cannot be analyzed. It is EPA’s conclusion in the case of multisource leachate, however, that establishing numerical treatment standards for each BDAT list
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constituent obviates the need to specify methods of treatment for any constituent In other words, the constituents on the BDAT list serve as surrogates for those constituents that may be present in the multi-source leachate that cannot be adequately analyzed. Several comments were received that agreed with this decision.Most of the multi-source leachate nonwastewater treatment standards are based on a direct transfer of U and P nonwastewater treatment standards.The remaining organic and metal constituent treatment standards for multi-source leachate are based on treatment performance data transferred from D, F, and K wastes. For the most part these treatment standards were confirmed as being achievable by performance data on the treatment of multi-source leachate that were received just prior to proposal (that were placed in the record for the proposed rule). These data were analyzed by EPA during the comment period, and were available for public comment and reply comment The majority of these data show no difficulty in achieving the proposed multi-source leachate nonwastewater standards, most of which were based on incineration as BDAT.There were other data for a small number of constituents, however, that showed difficulty in meeting the proposed standards. For example, the Agency received data just prior to proposal on the treatment of . nonwastewater forms of multi-source leachate by sludge drying of a treatment residue from biological treatment Many of these data supported the proposed standards; however, detection limits reported for some constituents in nonwastewater leachate indicated that treatment standards based on detection limit data from an incinerator ash matrix may not be routinely achievable. Therefore, data from analysis of the leachate matrix were used to calculate today’s revised nonwastewater constituent treatment standards for disulfoton, famphur, parathion, phorate and methyl parathion.Most of the wastewater constituent treatment standards were transferred from treatment data developed for various other EPA regulatory programs, and are based on data from numerous sources. (These data apply to die development of treatment standards for other wastewaters besides multi-source leachate. Further discussion of these data is presented in preamble section III.A.5.) Additional data were reviewed during the comment period, including data from a recently completed EPA

study of wastewater treatment by wet air oxidation followed by PACT or activated carbon, as well as additional performance data from the treatment of multi-source leachate wastewaters which were received just prior to publication of the proposed rule. (These data were placed in the record for the proposed rule for public comment)Commenters stated that wastewater standards should not be based on wet air oxidation followed by PACT nor on scrubber water constituent concentrations. The commenters recommended that the Agency base the wastewater constituent standards on biological treatment performance data. The Agency agrees with the commenters that treatment standards normally should be based on wastewater treatment data rather than constituent concentrations in incinerator scrubber water. Therefore whenever the biological treatment performance data demonstrated substantial treatment and met BDAT Q A/Q C requirements, they were used to set today’s revised wastewater constituent treatment standards.Generally, data on wet air oxidation followed by PACT supported the proposed wastewater constituent treatment standards. In addition, most of the treatment data on multi-source leachate wastewaters show no problems achieving the proposed standards. Whenever multi-source leachate treatment data showed difficulty meeting the proposed standard, while at the same time showed substantial treatment of a constituent by a demonstrated, available technology, these data were used in developing today’s revised numerical standards. (Details on the development or transfer of these wastewater standards per constituent can be found in the Final BDAT Background Document for Organic U and P Wastes and Multi- Source Leachates (F039), available in the RCRA docket)c. Multi-Source Leachate That Exhibits a Characteristic of Hazardous WasteEPA is not promulgating separate standards for multi-source leachate that exhibits a characteristic of hazardous wastes. By proposing standards for all of the BDAT list constituents, all of the constituents and properties that define any particular characteristic will be addressed. This is consistent with the Agency’s resolution of situations where prohibited listed wastes also exhibit a characteristic; the specific treatment standard for the listed waste controls because it is more specific, and in the case of the standard for multi-source leachate, addresses the constituent that

causes the waste to exhibit the characteristic. Should multi-source leachate or its treatment residues exhibit a characteristic at the point of disposal, however, it must be treated to meet the treatment standard for that characteristic. Finally, if multi-source leachate simply exhibits a characteristic of hazardous waste without being derived from a listed waste, it is subject to the treatment standard for that characteristic.d. Multi-Source Leachate Containing Dioxins and FuransEPA proposed that the waste code carry-through principle should not apply to multi-source leachate derived, in part, from the disposal of listed dioxin- containing wastes. Consequently, the dioxin land disposal prohibition in RCRA section 3004(e) would not apply to such multi-source leachate (albeit the leachate remains within the ambit, at least, of the statutory hard hammer in RCRA section 3004(g)), and application of the management standards for acute hazardous wastes would not apply to multi-source leachate. Rather, EPA proposed to establish treatment standards for dioxins and furans as part of the standards for multi-source leachate (see 54 FR 48464-48465). This proposed approach was based primarily on analytical data demonstrating either non-detectable or very low levels of these constituents are present in the leachate (using analytical methods capable of analyzing orders of magnitude below the standard limit of detection of 1 ppb). Id.All of the comments agreed with the Agency that multi-source leachate should not be classified under a listed dioxin waste code or prohibition. EPA is adopting this position in the final rule for the reasons stated in the proposal. In addition, the Agency notes that by classifying leachate that is derived from the listed dioxin waste codes, and no other hazardous waste, as single source leachate, the Agency is retaining the dioxin classification for the type of leachate most likely to be sufficiently contaminated with dioxins and furans to warrant the special status and scrutiny required for these wastes.The final issue presented at proposal was whether the treatment standards for multi-source leachate should include a treatment standard for dioxins and furans, or whether a surrogate constituent could indicate treatment of these constitutents. The Agency examined all available multi-source leachate data and was unable to develop an adequate surrogate for dioxin (the Agency’s efforts are
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documented fully in the Response to BDAT-Related Comments Background Document). The Agency, therefore, is promulgating treatment standards for dioxins and furans in both the wastewater and nonwastewater forms of multi-source leachate.e. Status of Multi-source Leachate that is Mixed with Other Prohibited WastesEPA reiterates that if another prohibited waste is mixed with multisource leachate, that waste must still meet the treatment standard applicable to that waste. Thus, once the treatment standards for multi-source leachate become effective, if the treatment standard for any constituent in the prohibited waste is stricter than the standard for that constituent in multisource leachate, then the entire mixture would have to meet that stricter standard (see § 268.41(b)). (Conversely, if the standard for multi-source leachate is stricter than for the non-leachate prohibited waste, the mixture would have to meet the standard for multisource leachate.) Id. EPA is not reopening this 1986 regulation for review, but is restating that rule here in order to make sure that the regulated community realizes that §§ 268.41(b) and 268.43(b) apply.A  number of commenters stated that they would like to combine leachate from various parts of their plant in order to facilitate treatment. As stated in the preamble to the proposed rule (54 FR 48462), single-source leachate (i.e., leachate derived-from only one waste code such as might be expected from a monofill) cannot be combined to create multi-source leachate, and single-source leachate from separate facilities cannot be combined to create multi-source leachate (this is analogous to the principle that one ordinarily cannot dilute to create a new treatability group). The Agency agrees, however, that it is permissible to combine various multi-source leachate streams at one facility in order to facilitate treatment (so long as the treatment does not constitute land disposal).It should be noted that at least for the short term, the status of mixtures of multi-source leachate and First Third prohibited wastes is controlled by a stay order entered by a panel of the District of Columbia Circuit Court of Appeals. The order states that "as to anything contaminated both by leachate and by other first-third prohibited wastes, the other wastes must, to the extent technically feasible, be treated to the applicable treatment standards. Prohibited wastes intentionally mixed with leachate for the purpose of avoiding applicable treatment standards

remain subject to all of the First Third standards." Order of April 24,1989 in 
Chem ical Waste Management v. EPA, No. 88-1581.As explained at 54 FR 26602 (June 23, 1989), EPA views any mixing of prohibited First Third wastes with leachate that occurs after the date of the stay order to be intentional mixing for the purpose of avoiding a First Third rule treatment standard. Certainly, any such mixing that occurs now—over 18 months after adopting the First Third rule—-could be avoided and should not insulate the First Third waste from meeting the treatment standards. EPA in fact intends to move jointly with the petitioners in the case to lift this portion of the stay order. Until the order is lifted, however, EPA reiterates that any First Third prohibited waste mixed with multi-source leachate after the date of the stay order remains subject to the First Third treatment standards.A  final issue relating to mixtures is the status of groundwater that is contaminated with multi-source leachate. As EPA stated at proposal, such groundwater/multi-source leachate mixture is a hazardous waste so long as the multi-source leachate is contained in the groundwater (54 FR 48462). (See 
Chem ical W aste Management v. EPA, 869 F. 2d at 1539-40, upholding the contained-in principle as a reasonable construction of the mixture and derived- from rules.) Thus, so long as the multisource leachate is contained in the multi-source leachate/groundwater mixture, the mixture ordinarily would be prohibited from land disposal until treated to meet the treatment standards applicable to multi-source leachate. (Dining the period of a national capacity variance, the multi-source leachate/ groundwater mixture would have to be managed in surface impoundments that satisfy the minimum technology standards if the mixture is managed in an impoundment (see § 268.5(h)(2)).)BDAT T reatment Standards for 

Multi-Source Leachate

[Nonwastewaters]

Regulated organic constituents

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Acetone.........„......„........................... 160
Ace naphthalene............... .................... 3.4
Acenaphthene...................................... 4.0
Acetophenone...................................... 9.7
2-Acetylaminofluorene......................... 140

64
Aidrin .......................... 0.066
Aniline, V.........- ................. ................. 14
Anthracene........................................... 4.0

BDAT T reatment Standards for 
Multi-Source Leachate— Continued

[Nonwastewaters]

Regulated organic constituents

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Aroclor 1016...._______________________
Aroclor 1221....________________________
Arodor 1232....._________ _____________
Aroclor 1242________ _________________
Aroclor 1248__________________________
Aroclor 1254__________________________
Aroclor 1260________________ __________
alpha-BHC__ _________________________
beta-BHC...___________________________
delta-BHC____________________________
gam m a-BHC-------------------------------------------------
Benzene______________________________
Benzo (a) anthracene________________
Benzo (b) fluoranthene-----------------------------
Benzo (k) fluoranthene_______________
Benzo (g, h, i) perylene__ .___________
Benzo (a) pyrene_____________________
Bromodicbloromethane_______________
Bromoform____________________________
Brormomethane (methyl bromide)_____
4-Bromophenyl phenyl ether-------------------
n-Butanol__ __________________________
Butyl benzyl phthalate-------------------------------
2-sec-Butyl-4,6-dinitrophenol__________
Carbon tetrachloride-----------------------------------
Chlordane__________ __________________
p-Chloroaniline________________________
Chlorobenzene______ .________________
Chtorodibromomethane_______________
Chloroethane---------------------------------- ------ —
bis-(2~Chloroethoxy) methane-----------------
bis-(2-Chloroethyl) ether______________
Chloroform___ ________________________
bis-(2 -Chloroisopropyl) ether-------------------
p-Chloro-m-creso!_____________________
Chloromethane_______________________
2-Chkxonaphthalene__________________
2- Chlorophonol-------------------------------------
3- Chloropropene__________________
Chrysene._____________________________
o-Cresol__________________ ___________
Cresol (m - and p- isomers)___________
1 .2 - Dibromo-3-Chloropropane____
1, 2-Dibromoethane (Ethylene dibro

m ide)______ ...._____________________
Dibromomethane___ __________________
2, 4-Dichlorophenoxyacetic acid (2,

4 -D ).________________________________
o, p’-D D O _______________________________________________
p, p '-D D D __________________________
o,p’-D D E --------------------------------------------------------
P4 >'-D DE--------- ----------------------------------------------
o, p '-D D T __________________________
p, p '-D D T___________________________
Dibenzo(a.h) anthracene--------------------------
m-Dichlorobenzene___________________
o-Dichlorobenzene___________________
p-Dichlorobenzene___________________
Dichlorodifluoromethane______________
1.1 -Oichloroethane____________________
1.2- Dichloroethane________________
1.1 -Dichloroethylene________ _________
trans-1 ¿-Dichloroethylene____________
2.4- Dichtorophenol________________
2.6-Dichlorophenol___________________1 .2 -  dichloropropane________________
cis-1,3-Dichloropropene______________
trans-1,3-Dichloropropene...__________
Dieldrin_________ _____ _______________
Diethyl phthalate_____________________
2.4- Dimethyl phenol_______________
Dimethyl phthalate..___________________

0.92
0.92
0.92
0.92
0.921.81.8
0.066
0.066
0.066
0.066

368.2
3.4
3.4
1.5 8.2

15
15
15
152.6 
7.9
2.5
5.6 
0.13

16
5.7 

166.0 
7 2  
72
5.6
7.2

14 
33

5.6
5.7 

28
82
5.6
3.2

15

15
1510
0.087
0.067
0.087
0.087
0.087
0.0678.2 62  6.2 
62  
72  
72 
7.2

33
33
14
14
18
18
18
0.13

28
14
28
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[Nonwastewaters]

B D A T T r e a t m e n t  S t a n d a r d s  f o r  
M u l t i -S o u r c e  L e a c h a t e — Continued

[Nonwastewaters]

B D A T T r e a t m e n t  S t a n d a r d s  f o r  
M u l t i -S o u r c e  L e a c h a t e — Continued

[Wastewaters]

Regulated organic constituents

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)

Di-n-butyl phthalate...___..............____ _1 .4- Dinitrobenzene  ___ .............___......
4.6- Dinitrocresol________________________    .........
2.4- Dinitrophenol................... . . . « « « « . .
2.4- Dinitrotcluene...._______________________________......................
2.6- Dinitrotoluene.............
Dt-n-octyl phthalate..................... .............
Di-n-propy!nitrosoamine_____  ..........
1.4- Dioxane........_____ ____ .........___ _
Disulfoton___ __ ____________..............
Endosulfan I _________________________
Endosulfan II__________ ______________
Endosulfan sulfate.«_____________ ____
Endrin______ ________ _______ ______
Endrin Aldehyde__ ._______________ _
Ethyl acetate_______________ _________
Ethyl benzene........__ ....__________......._...
Ethyl ether___ ........________ ;__ _______
bis-(2-Ethylhexyl) phthalate...___ ______
Ethyl methacrylate__________ _________
Famphur__________ _____________
Fluoranthene.........._______   ...._____
Fluorene___ .................__ ___......____......
Fluorotrichloromethane___
Heptachlor......« . . . « _________  ...
Heptachlor epoxide________   ...._____
Hexachlorobenzene__ .....______ ______
Hexachiorobutadiene.....____ « « « . « « ,
Hexacblorocyciopentadiene.......... .........
Hexachlorodibenzo-furarts__........____
Hexachlorodibenzo-p-dioxins....;__...__
Hexachloroethane.....................« . . . _____
Hexachloropropene___________________
Indeno (1,2,3,-c,d) pyrene____ ___ _____
lodomethane____ .............___     \
Isobutanol_____________________.....____
Isodrin___________________   ....
Isosafroie___ _____„ __ _____ _________
Kepone..._____ ............._______....______
Methacrylonttrile_______ ______ ..........__
Methapyrilene_______________ .................
Methoxychlor___ ......_________   ,____
3- Methylcholanthrene.....____,  _____
4.4- Methylene-Bis-(2-chloroani!ine) . « «
Methylene chloride............   ........
Methyl ethyl ketone................... ...... .
Methyl isobutyl ketone..:_____ . « . . « « «
Methyl methacrylate............................
Methyl Parathion.................... « « , . « , .......
Naphthalene______ ........_____ ................
p-Nitroaniline..............    , « . ...
Nitrobenzene...............................   J
5-Nitro-o-toluidine........__ _______ ..........J
4 - Nitrophenol....................... .  ....._____ I
N-Nit rosodiethy lamine......... .....................
N-Nitroso-di-mbutylamine__.__..............
N-Nitrosomethylethylamine..........___ ....
N-Nitrosomorpholine........................ ....... .
N-Nitrosopiperidine.......,.........................
N-Nitrosopyrrolidine.......................... ........
Parathion...................................... . . « « « « ;
Pentachlorobenzene............................... .
Pentachlorodibenzo-furans.................. ....
Pentachlorodibenzo-p-dioxins.................
Pentachloronitrobenzene_____ ___ ..___
Pentachlorophenol...................  ............
Phenacetin.......... i_____;_____ ____ _
Phenanthrene......____...........................
Phenol........ ................. ................
Phorate............ ,____ ________ ______ ____ .
Propanenitrile__________________
Pionamide................._______« « . . « , ___ _

28
2.3

160
160
140
28
28
14 

1706.2
0.066
0.13
0.13
0.13
0.13

336.0
160
28

160
15 8.2
4.0 

33
0.066
0.066

37
28

4.8 
0.001 
0.001

28
288.2
65

170
0.0662.6
0.13

84
1.5 
0.18

15
35 
33
36 
33

160
4.6
3.1 

28 
14 
28 
29 
28 
17
2.3
2.3 

35 
35

4.6
37
0.001
0.001
4.8
7.4

16
3.16.2
4.6 

360
1.5

Regulated organic constituents

Pyrene_______ .....____ __ ________....
Pyridine............... ..... .............. ...,_..... .,
Safrole............ ....... .................. ....... .............
Silvex (2,4,5-TP)___ ...._______..............
2.4 .5- T ..... .....................t..:........  ,
1.2.4.5- Tetrachlorobenzene.___ ___.....
Tetrachlorodibenzo-furans..«__ .........
Tetrachlorodibenzo-p-dioxins____ ____
1.1.1.2- Tetrachloroethane.........___ .....
1.1.2.2- Tetrachloroethane......... ...........
Tetrachloroethylene............ „........ ......
2.3.4.6- Tetrachlorophenol......__ .....__
Toluene._______ __________________
Toxaphene________________________
1.2.4- T  richlorobenzene____ ;________
1.1.1 -Trichloroethane......_______..........
1.1.2- Trichloroethane____     ....
Trichloroethylene..........______   ...
2.4.5- Trichlorophenol...........................
2.4.6- Trichlorophenol____ ___________
1.2.3- T  richloropropane_____ ____________________. « ________
1.1 ,2-Trichloro-1,2,2-trifluoroethane......
Vinyl chloride...:___ ...___ _________«...,
Xylene(s)......;..,....._....____ ...._____ ....
Cyanides (Total)......._______ ______.«..
Antimony___ ........ ..................... ,........
Arsenic........... ............... ....«.....
Barium___ _________,._______ ............
Cadmium.........._____ ......__________
Chromium (Total)...«....__..............__....
Lead.................................... ........____
Mercury_____ ____ _________________
Nickel.....____ ________________
Selenium___ ____................................
Silver....;____ ....... .............._...__._.....

Maximum for 
any single 

grab sample, 
total

composition
(mg/kg)8.2
1622
7.9
7.9 

19
0.001
0.001

42
42

5.6 
37 
28

1.3
19
5.6
5.6
5.6 

37 
37 
28 
28 
33 
281.8
* 0.23
1 5.0 (EP) 

»52 
*0.066 
» 5.2 
»0.51
* 0.025 
» 0.32
» 5.7
* 0.072

* Maximum for any single grab sample; TCLP 
(mg/l).

B D A T  T r e a t m e n t  S t a n d a r d s  f o r  
M u l t i -S o u r c e  Le a c h a t e -

[Wastewaters]

Regulated organic and inorganic 
constituents

Maximum for 
any 24 hr. 
composite, 

total
composition

(mg/l)

Acetone................................ ................... .... 0  28
Acenaphthalene......... .......... ..................... .059
Acenaphthene....................................... ...... .059
Acetonitrile.............................. ..................... .17
Acetophenone............................................. .0 1 0
2-Acetylaminofluorene....................... ...... .059
Acrylonitrile.......................................... ........ .24
Aidrin....... ......................................... ............. 0 2 1
4-Aminobiphenyl......................................... .13
Aniline........................................... ................ 81
Anthracene................................................... 059
Aroclor 1016................................................. 013
Aroclor 1221...................... .......................... 014
Aroclor 1232................................................. 013
Aroclor 1242................................................. 017
Aroclor 1248............................................... 013
Aroclor 1254............................. . . « .............. .014
Aroclor 1260................................................. 014
alpha-BHC.................................................. .. 00014
beta-BHC...................................................... .00014

.023detta-BHC........... ................ ......... ....... .......

Regulated organic and inorganic 
constituents

Maximum for 
any 24 hr. 
composite, 

total
composition

(mg/l)

gamma-BHC_____ _____4____............
Benzene_________......______________
Benz (a) anthracene..___ ________
Benzo (a) pyrene.;............................
Benzo (b) fluoranthene___ ___ ^__ .....
Benzo (g,h,i) perytene..«,,.«,™..___«...
Benzo (k) fluoranthene........._..« .___«
Bromodichloromethane______________
Bromomethane____....________ ____«..
4-Bromophenyl phenyl ether.......__ ___
n-Butyl alcohol_____ _____________.....
Butyl benzyl phthalate______ _____......
2-sec-Butyl-4,6-dinitrophenol__ ___.......
Carbon tetrachloride....________
Carbon disulfide.«...,..__ _____ ....____
Chlordane...__ _____.....__________ _

.0017

.14

.059

.061

.055

.0055

.059

.35.11

.055
5.6

.017

.066

.057

.014

.0033
p-Chloroaniline .46
Chlorobenzene.......__L ...................
Chlorobenzilate. . « « ____________
Chlorodibromomethane_______ _
Chloroethane....._______ __________
bis-(2-Chloroethoxy) methane___
bis-(2-Chloroethyl) e th e r..«__......
2-Chloroethyl vinyl ether___ ........
Chloroform .;.......«..;...,.......«...«...
bis-(2-Chloroisopropyl) ether........
p-Chloro-m-cresol 
Chtoromethane (methyl chloride) 
2-Chlorpnaphthalene...;....«....«...
2- Chlorophenol__ « . « . . ___ ..........
3- Chioropropene___....______.........
Chrysene..................  .......

.057.10

.057

.27

.036

.033

.057

.046

.055

.018

.19

.055

.044

.036

.059
o-Cresol......................._________
Cresol (m - and p- isomers)...__
Cyclohexanone______ _________1 .2- Dibromo-3-chloropropane...
1.2- Dibromoei hane..,______ ________________________
Dibromomethane..........................
2.4- Dichlorophenoxyacetic acid
o. p’-D D D . « « . . : . .................. ...................... ......................
p, p’-D D D   ____...________ |......... .
o, p’-D D E ........... ..........
p, p’-D D E ....... ...................... ...................... ...................... ......................
o, p’-D D T ....... ...................... ...................... ...................... ...................... ......................
p, p’-D D T ........
Dibenzo (a,h) anthracene.....« . . .
m-Dichlorobenzene......
o-Dichlorobenzene .„ .« .............
p-Dichlorobenzene.......................
Dichlorodifiuoromethane.............
1,1 -Dichloroethane......I...............1 .2- Dichloroethane...............1 .1- Dichioroethylene.................................. ...................... ......................
trans-1 ,2-Dichloroethene ............
2.4- Dichlorophenol.....
2.6- Dichlorophenol........1 .2- Diochloropropane...
cis-1 ,3-Dichloropropene...............
trans-1 ,3-Dichloropropene..........
Dieldrin........ ...... .........................
Diethyl phthalate;............. .............
p-Dimethylaminoazobenzene.....
2.4- Dimethyl phenol................................... ......................
Dimethyl phthalate........................
Di-n-butyl phthalate......................
1.4- Dinitrobenzene.............. ........
4.6- Dinitrocresol.:.........;.___ ____________
2.4- Dinitrophenbol................ ...................... ......................
2.4- Dinitrotoluene................. ......................
2.6- Dinitrotoluene...................................... ......................
Di-n-octyl phthalate.........______
Di-ri-propylnitrosoamine....™.....:.

.11

.77

.36

.11

.028

.11

.72

.023

.023

.031

.031

.0039

.0039

.055

.036

.088

.090

.23

.059.21

.025

.054

.044

.044

.85

.036

.036

.017

.20

.13

.036

.047

.057

.32

.28

.12

.32

.55

.017

.40
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(Wastewaters]

BDAT T r e a t m e n t  St a n d a r d s  f o r  
M u l t i -S o u r c e  Le a c h a t e — C ontinued

[Wastewaters]

Regulated organic and inorganic 
constituents

1,2-Diphenyl hydrazine..
1,4-Dioxane......— ..... ..
Disulfoton.........................
Endosulfan I ------- ---------- ..
Endosulfan II-------------------
Endosulfan sulfate.........
Endrin................................
Endrin aldehyde............
Ethyl acetate..........--------
Ethyl benzene.™...........
Ethyl cyanide....... ...........

Maximum for 
any 24 hr. 
composite, 

total
composition

(mg/l)

.28

.14.1 2

.017

.068

.059.0 0 1 2

.016

.055

.055

.057

.000063

.000063

.055

.035

.0055

.19
5.6.0 2 1

.081.0 0 1 1

.24
,  .081

Methoxychlor............ .................................. .25
.0055

4,4-Methylene-bis-(2-chloroaniline)....... .50
.089
.28
.14

Methyl methacrylate™.™«........................ .14
.018
.014
.059
.52
.028
.068
.32.1 2

N-Nitrosodiethytamine............................... .40
.40
.40
.40
.013
.013

Parathion_________  ____________  ~~
Pentachlorobenzene ____ _________

.017

.055
Pentachlorodibenzo-furans..................... .000035

.000063
Pentachlcxonitrobenzene......................... .055
Pentachtorophenol__ ____________-__ _ .089
Phenacetin..........-...,............................... . .081
Phenanthrene...................................... ...... .059
Phenol..................... ..................................... .039
Priorato . , , ....................,........ ....... .0 2 1
Pronamide.. « _________________ ____ .093
Pyrene _____ _____ _ .067
Pyridine____ _______  ___________ _ .014
Safrole .081
Silvex (2 ,4 ,5 -TP )_________ ___________ 72

. :  72

.087.12

.017'

.023

.029

.029

.0028

.025

.34

.057
2A.12

Regulated organic and inorganic 
constituents

1.2.4.5- T  etrachlorobenzene_________
T  etrachlorodibenzo-furans....... ....... ........
Tetrachlorodibenzo-p-dioxins............ —2 ,3 ,7 ,8 -Tetrachlorodibenzo-p-dk)xin —1 .1 .1 .2 - Tetiachloroethane-------------------1 .1 .2 .2 - Tetrachloroethane---------------- ...
Tetrachloroethene......... ............................
2.3.4.6- Tetrachlorophenol....................
Toluene---------------------------------------------------- -----
Toxaphene.......— .....   -
Tribromomethane (bromoform)— ..—
1.2.4- Trichlorobenzene........................1 ,1 ,1  -TricMoroethane-----------------------------1 .1 .2 - Trichloroethane------------------ ---------------------- ---------------------- ----------------------
T  richloroethene........ ................... - ...... ......
Trichloromonofluoromethane....------------ -
2.4.5- Trichlorophenol----------------------------
2.4.6- Trichlorophenol........----- — - —1 .2.3- T  richloropropane--------------------------1 ,1,2-Trichloro-1 ,2 ,2 -trifluoroethane......
Vinyl chloride------------------------------------------------
Xylene(s)------------------ ---------------------- -— -—
Fluoride—  ___ _—  -----------------------—
Sulfide................... ....... ................................
Antimony---------,.--------- ,.........™.,™.......... ...
Arsenic------------------- --------------.™.— .—  --------

Beryllium________________________ u.—
Cadmium----------------    —
Chromium (Total)--------- ---------------- --------------

Lead_____________________ - — - 
Mercury.— .— _—  ------------------ .-------- -—
Nickel-------- ------------------------------------— ..........
Selenium--------- I-------------------..--------- -
Silver-------------------------- ------------------------------ -
Vanadium_________— — ------- ---------- —
Z in c________ ________ _____™.—  --------------

Maximum for 
any 24 hr. 
composite, 

total
composition

(mg/l)

.055

.000063

.000063

.000063

.057

.057

.056

.030

.080

.0095

.63

.055

.054

.054

.054

.020

.18

.035

.85

.057

.27

.32
35
14

1.9
5.0 1.2

.82.20

.37
1.3

.28

.15

.55

.82
2 9
.0421.0

7. A pplicability o f Treatment Standards 
to So il and DebrisSoil and debris that are contaminated with prohibited wastes are subject to the land disposal restrictions and must meet the treatment standard for the contaminating waste prior to land disposal. The Agency realizes, however, that there are certain problems associated with regulating hazardous wastes in soil and debris matrices. It may be difficult to obtain a representative sample of the waste in order to determine the level of contaminant concentrations in soil and debris. Additionally, there are a wide variety of soil types, and wastes that may be classified as debris that may range in size from clay-sized particles to large contaminated tanks and buildings. Because of such problems, the Agency is preparing a: separate rule-making that will establish treatability groups and treatment standards for contaminated soil and debris. Until contaminated soil and debris can be better organized into

treatability groups, however, promulgated treatment standards apply. (The Agency is establishing certain debris subcategories in this final rule.See the discussion of treatment standards for certain characteristic metal wastes in section IlI.A.3.a.)If the contaminated soil and debris cannot be treated to meet the promulgated treatment standards, alternative treatment standards can be established under a site-specific variance from the treatment standards (see 53 FR 31221, August 17,1988) or a full-scale variance (40 CFR 268.44). Categorizing such contaminated soil and debris according to type, volume, form, and contaminant concentration poses several problems best resolved on a site-specific basis. In order to be granted a site-specific variance from the treatment standard, the petitioner must demonstrate to the Agency that because the physical (or chemical) properties of the waste differs significantly from the waste analyzed in developing the treatment standard, the waste cannot be treated to specified levels or by the specified methods (see 40 CFR 268.44).At proposal, EPA solicited comment on the appropriate treatment standard for scrap metal destined for land disposal that is unavoidably contaminated with a listed hazardous waste (54 FR 48469). The problem potentially arises because scrap metal can itself contain the same metallic constitutents present in a listed waste. The Agency proposed that such scrap metal would not have to meet the treatment standard for the listed hazardous waste if it was unavoidably contaminated and the listed waste had been removed by rinsing or other demonstrated decontamination techniques. The Agency also noted the imprecision of these terms and the difficulties in developing an implementable approach. Id.Most commenters supported the Agency’s proposal, and some commentes urged the Agency to extend the same concept to other types of debris mixtures. Commenters were not able, however, to find satisfactory answers for the problems that EPA raised at proposaL It also appears that there are only isolated instances of scrap metal destined for land disposal being contaminated unavoidably with listed prohibited hazardous wastes. EPA consequently believes that the best way to deal with this situation at the present time is on an individualized basis through the § 268.44 treatability variance rather than in a general rule. (The Agency believes that one approacn for variance applicants to consider



22628 Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationswould be a demonstration that all of the BDAT consti tutents not common to both the scrap metal and the listed prohibited waste meet the treatment standards. In addition, it may be possible to remove common constituents to the level found in unadulterated scrap metal. In this way, the applicant could show compliance with as much of the treatment standard for the listed waste as is readily demonstrable.) As the Agency studies the whole issue of treatment standards for debris further, it may prove that such situations can be dealt with by rule, rather than on a case- by-case basis. At present, however, EPA believes that an individualized approach is preferable.
8. Radioactive M ixed  WasteRadioactive mixed wastes are those wastes that satisfy the definition of radioactive waste subject to the Atomic Energy Act (AEA) that also contain waste that is either listed as a hazardous waste in subpart D of 40 CFR part 261, or that exhibits any of the hazardous waste characteristics identified in subpart C of 40 CFR part 261. On July 3,1986 (51 FR 4504), EPA determined that the hazardous portions of mixed wastes are subject to the RCRA regulations. This created a dual regulatory framework for mixed waste because the hazardous component is regulated under RCRA, and the radioactive component is regulated under the AEA.Statutorily and administratively, management of the radioactive component of mixed wasfes differs from that of the RCRA hazardous component. Although EPA may develop ambient health and environmental standards for the RCRA hazardous component, the specific standards for radioactive material management developed under the AEA are administered by the Department of Energy (DOE) for government owned facilities, and by the Nuclear Regulatory Commission (NRC) for commercially owned facilities.Since the hazardous portions of the mixed waste are subject to RCRA, the land disposal restrictions apply to such waste. This means that the RCRA hazardous portion of all mixed waste must meet the appropriate treatment standards for all applicable waste codes before land disposal.There are a number of potential problems presented by applying the land disposal restrictions to mixed waste relating to technical achievability of all of the proposed standards, as well as to whether treatment standards can be achieved consistently with requirements imposed pursuant to the AEA. These problems may be resolved by

establishing specific treatment standards for certain mixed waste, as the Agency has done in this final rule. In addition, site-specific variances from the treatment standard (40 CFR 268.44) may be used to resolve such problems. If the treatment technologies determined to represent BDAT (and usee) to establish the treatment standards) are “inappropriate” due to the radioactive hazard of a mixed waste (i.e., requiring a different technology design), a demonstration may be made to this effect in a petition to the Agency for a site-specific variance from the promulgated treatment standard. If such a variance is granted, alternative treatment standards would be established (for the mixed waste at the site) that must be met prior to land disposal.a. Characterization and Industries AffectedBased on information provided by generators of mixed wastes, the majority of mixed wastes can be divided into three categories based on the radioactive component of the waste: (1) Low-level wastes, (2) transuranic (TRU) wastes, and (3) high-level wastes. Low- level wastes include radioactive waste that is not classified as spent fuel from commercial nuclear power plants, or defense high-level radioactive waste from producing weapons. TRU wastes are those wastes containing elements with atomic numbers greater than 92, the atomic number for uranium. These wastes generally pose greater radioactivity hazards than the low-level wastes because they contain long-lived alpha radiation emitters. High-level radioactive wastes are defined as spent fuel from commercial nuclear power plants, and defense high-levél radioactive waste from the production of weapons.Mixed low-level wastes may be generated in several ways. For example, medical diagnostic procedures use scintillation fluids that contain small amounts of radioactivity in toxic organic solvents (e.g., xylene and toluene).These solvents generally pose a greater chemical hazard than does the low-level radioactivity. The principal generators of low-level mixed wastes are nuclear power plants, DOE, academic, and medical institutions.One commenter submitted a list of substances generated at commercial nuclear power plants that may be classified as low-level mixed wastes. This included a wide variety of liquid organic wastes such as spent solvents containing suspended or dissolved radionuclides, scintillation cocktails, spent freon used for cleaning protective

garments, acetone or solvents used for cleaning pipes or other equipment, and still bottoms from the distillation of freon. Also, the list included a wide variety of solid materials such as spent ion-exchange resins (contaminated with various metals), filters used in reclaiming freon, adsorbents, residues from the cleanup of spills, lead shields, lead-lined containers, welding rods, and batteries.Military weapons production involves the generation of large amounts of wastes that can fall into the low-level and TRU categories of mixed waste. These wastes are similar in form, but TRU waste is considered by government regulators to be more dangerous because of the alpha radiation emitters.High-level mixed wastes are extremely dangerous to handle due to their high level of radioactivity. The DOE is responsible for the storage and disposal of all the nation’s high-level mixed wastes. High-level wastes are defined as the waste resulting from the reprocessing of irradiated fuel rods from commercial and military nuclear reactors. This reprocessing involves the handling of materials that are extremely hot both thermally and radiologically. One of the reprocessing steps involves dissolving the fuel rods in a nitric acid bath so that plutonium-239 and tritium can be recovered. It is the high-level waste generated from this reprocessing that is considered mixed waste and which requires treatment. DOE has indicated that this high-level waste is EP-toxic for several metals, including lead (D008), silver (DQ11), chromium (D007), barium (D005), and mercury (D009), and may also exhibit the characteristic of corrosivity (D002).b. Applicable TechnologiesThe Agency believes that for treatment of metals in low-level mixed wastes and for some TRU mixed wastes containing low radioactive components, chemical precipitation will remove the metals in wastewaters, and stabilization technologies will reduce the teachability of the metal constituents in nonwastewater matrices. These are the same technologies that are applicable to nonradioactive wastes containing metals.DOE submitted data demonstrating the applicability of stabilization as a treatment technology for the low-level waste fractions that are separated from the high-level waste generated during the reprocessing of fuel rods. As used by one particular facility, a stabilization process called grout stabilization, involves blending commercially produced Gement-based reagents with



Federal Register / V ol. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22627the liquid low-level waste fraction. The material sets up as a solid mass, immobilizing the waste. The performance data indicate that stabilization provides immobilization of the characteristic metal constituents and radioactive contaminants for this low- leVel radioactive wasteland that it is possible to stabilize the RCRA hazardous portions to meet the treatment levels for the characteristic metals.For organic lowdevel mixed wastes, the Agency believes that incineration is an applicable technology for organic compounds in both wastewater and nonwastewater matrices, and that technologies such as carbon adsorption can achieve removal of organics in wastewaters where incineration is not practical. DOE has submitted information indicating that plans are in place to begin incineration of a D001 ignitable liquid mixed waste containing benzene. Incineration is also an applicable technology for D001 Igni table Liquids Subcategory nonradioactive wastes. Therefore, this particular mixed waste, if incinerated, would meet the treatment standard for D001 Ignitable Liquids Subcategory.For TRU mixed wastes with considerable radioactive components, and for high-level wastes, EPA believes that vitrification is an applicable technology for treatment of both organic and inorganic constituents. DOE provided information to support that vitrification is an applicable technology for their high-level wastes generated from the reprocessing of fuel rods. Treatment can be accomplished by using either direct vitrification or a more complex treatment process which includes a series of chemical steps that separate the low-level radioactive waste fractions from the high-level radioactive waste. The high-level radioactive portion is then vitrified. When using separation technologies such as precipitation followed by settling or filtration, the bulk of the radioactivity can be incorporated into a high-level liquid waste containing up to 99 percent of the radioactivity of the original irradiated fuel rods. By separating high- level and low-level mixed wastes, the amount of high-level waste that may require vitrification treatment can be reduced.DOE submitted specific data on how vitrification will be used to treat high- level mixed waste. As used in the facility design, the vitrification process will incorporate the high-level mixed waste into a glass matrix, achieving a reduction in the mobility of its RCRA hazardous and radioactive constituents.

The Waste will enter the vitrification system as a slurry (i.e., a blend of solid particles in a liquid base). The mixture will be pumped into a glass melter and heated so that the water is evaporated and the solid glass and waste particles melt and blend. After the mixture has been converted into molten glass, it will be poured into protective stainless steel canisters, where it will harden to form borosilicate glass. The canisters will then be capped and decontaminated and a secpnd cap will be welded into place, forming an additional seal.c. Determination of BDAT for Certain Mixed WastesIn many cases, current practice or planned treatment will achieve the promulgated treatment standards for the RCRA hazardous wastes. For example, DOE generates radioactive zirconium fines that are pyrophoric under 40 CFR 261.21(a)(2) (i.e., that cause fire through friction). Consequently, the RCRA hazardous portion of this mixed waste is considered a characteristic ignitable waste included under the D001 Reactive Ignitable Subcategory by EPA. The Agency is promulgating “Deactivation as a Method of Treatment" as the treatment standard for DQ01 Ignitable Reactives Subcategory. The DOE submitted data which indicate that this waste can be stabilized to remove the characteristic, thereby achieving the treatment standard.(1) Treatment Standards for M ixed  
Wastes Not Otherwise Subcategorized. The Agency is reiterating that as of the effective date of today’s rule, all promulgated treatment standards for RCRA listed and characteristic wastes apply to the RCRA hazardous portion of mixed radioactive (high-level, TRU, and low-level) wastes, unless EPA has specifically established a separate treatability group for a specific category of mixed waste. In other words, unless specifically noted in § § 268.41, 268.42, or 268.43 of today’s rule, the standards located in these sections apply to all mixed wastes. (All alternative standards that are specifically discussed later in this section of the preamble that apply only to specific mixed wastes are identified in § 268.42 Table 3 of today’s rule.) All handling requirements for radioactive materials set forth by the Nuclear Regulatory Commission must also be met(2) Treatment Standards for Specific 
High-Level Wastes. For most characteristic metal wastes, the Agency has determined that conventional stabilization is BDAT, and has developed treatment standards using stabilization performance data. The Agency does not believe, however, that

stabilization using cementitious binders is aii appropriate treatment for high- level radioactive mixed wastes generated specifically during the reprocessing of fuel rods. Such mixed wastes exhibit the characteristic of toxicity for certain RCRA hazardous metals (lead, chromium, barium, mercury, and silver). While stabilization would reduce the leaching potential of the characteristic metals, it would not provide treatment of the high-level radioactive portion of the mixed waste.The Agency provided notice in the proposed rule (54 FR 48492) that DOE was providing to the Agency treatment data for mixed waste. These data were received and placed in the docket for the proposed rule and were available during the comment period for notice and public comment. The Agency analyzed these data and performed a subsequent site visit to the vitrification unit to assess the treatment process. Based upon these data and the site visit, the Agency has concluded that vitrification will provide effective immobilization of the inorganic constituents (i.e., both radioactive and RCRA hazardous) in high-level mixed waste generated during the reprocessing of fuel rods. The Agency is hereby specifying that vitrification is BDAT for these wastes.The Agency lacks, however, performance data upon which to base a concentration-based standard for this mixed waste. Additionally, the Agency believes that the potential hazards associated with exposure to radioactivity during analysis of this high-level mixed waste preclude setting a concentration-based treatment standard. For these reasons, the Agency is promulgating “Vitrification of High Level Radioactive Waste as a Method of Treatment" as the treatment standard for the high-level fraction of the mixed waste generated during the reprocessing of fuel rods exhibiting the characteristics of corrosivity (D002) and toxicity for metals (D004-D011). (See § 268.42 Table 1 in today’s rule for a detailed description of die technology standard referred to by the five letter technology code in the parentheses.)
B D A T  T r e a t m e n t  S t a n d a r d s  f o rD002, D004, D005, D006, D007, D008,D009, D010, AND D011
[Radioactive high-level wastes generated during the 

reprocessing of fuel rods subcategory]

Vitrification of high-level radioactive waste (HLVIT) 
as a method Of treatment
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Radioactive Lead Solids. The Agency proposed to develop a subcategory within the D008 wastes and to establish separate treatment standards for specific radioactive lead solids (54 FR 48439). These lead solids were proposed to include, but not be limited to, all forms of lead shielding, lead “pigs” , and other elemental forms of lead. The proposed treatment standard for these wastes was “Surface Deactivation or Removal of Radioactive Lead Portions Followed by Encapsulation; or Direct Encapsulation as Methods of Treatment.”The Agency received comments requesting that the Agency clarify what would be included in “lead solids” for purposes of meeting this treatment standard. To clarify this point, today’s treatment standard applies to all forms of radioactive mixed waste containing elemental lead (including discarded equipment containing elemental lead that served a personnel- or equipmentshielding purpose prior to becoming a RCRA hazardous waste). These lead solids do not include treatment residuals such as hydroxide sludges, other wastewater treatment residuals, or incinerator ash that can undergo conventional pozzolanic stabilization, nor do they include organo-lead materials that can be incinerated and then stabilized as ash.One commenter challenged the Agency’s proposed approach, stating that the proposed method that included "Surface Deactivation” was not based on a demonstrated, available technology. The Agency has information indicating that the lead surface of a shield can be decontaminated using a number of commercially available processes. The Agency agrees, however, that these processes have not been adequately investigated to determine which may be considered “demonstrated” or “best” . The Agency, therefore, is dropping “Surface Deactivation” from the final treatment standard.The Agency is today promulgating a treatment standard expressed as a required method of treatment for the radioactive lead solids treatability group: “Macroencapsulation as a Method of Treatment” (MACRO). See § 268.42 Table 1 in today’s rule fpr a detailed description of the technology standard referred to by the five letter technology code in the parentheses.) Pretreatment practices such as surface decontamination are not precluded by this final rule. Following pretreatment, any nonradioactive lead is subject to the

treatment standard for characteristic lead wastes, 5.0 mg/1.For low-level radioactive wastes containing lead, conventional stabilization technologies generally should not be affected by die presence of radioactive versus nonradioactive lead. As a result, the Agency is not including mixed wastes such as wastewater treatment residues and incinerator ash containing radioactive lead in a separate treatability groiip, except for the purpose of determining availability of treatment capacity (i.e., stabilization processes for radioactive materials should employ special safety precautions due to the radioactivity).BDAT T reatment Standards for D008
[Radioactive Lead Solids 8 Subcategory]

Macroencapsulation (M ACR O ) of radioactive lead 
solids as a method of treatment

8 These lead solids include elemental forms of 
lead. These lead solids do not include treatment 
residuals such as hydroxide sludges, other 
wastewater treatment residuals, or incinerator ashes 
that can undergo conventional pozzolanic stabiliza
tion, nor do they include organo-lead materials that 
can be incinerated and then stabilized as ash.(4) Treatment Standards for M ixed  
Waste Containing Elemental Mercury. Elemental mercury is typically found in vacuum pumps and related manometers. In the nuclear industry, this form of mercury has been contaminated with radioactive tritium (a radio-isotope of hydrogen). These wastes are identified as D009 or U151 mixed wastes.The Agency proposed a treatment standard for radioactive wastes containing elementary mercury expressed as a method of treatment, “Amalgamation with Zinc as a Method of Treatment” (54 FR 48442-48443). A  separate treatability group was established because the proposed treatment standard for nonradioactive wastes of this type was “Roasting or Retorting as a Method of Treatment” , and the Agency had no information indicating that these processes could separate the mercury from the radioactive material (i.e., tritium). The Agency based its proposed treatment standard for radioactive wastes containing elemental mercury on data involving the application of elemental zinc powder dampened with dilute sulfuric acid (5-10%) to form a mercury amalgam.The Agency is promulgating this treatment standard as proposed. The Agency is convinced that amalgamation provides significant reduction in the air emissions of mercury, as well as provides a change in mobility from

liquid mercury to a paste-like solid, and potentially reduces teachability. In response to comments stating that in addition to zinc, other inorganic reagents such as copper, nickel, gold, and sulfur were effective in forming mercury amalgamations, the required method, “Amalgamation” (AMLGM), may be accomplished using any of these reagents. (See § 268.42 Table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.) Roasting, retorting, or other recovery processes are not precluded from use by this standard as long as all residuals from these recovery processes comply with the amalgamation ¿treatment standard prior to land disposal.BDAT T reatment Standards for D009 
and U151

[Radioactive elemental mercury subcategory]

Amalgamation (AM LGM ) as a method of treatment

(5) Treatment Standards for Mercury- 
Containing Hydraulic O il Contaminated 
with Radioactive Materials. The Agency proposed a treatment standard of “Incineration as a Method of Treatment with Incinerator Residues Meeting 0.2 mg/1” for D009 hydraulic oil contaminated with radioactive materials (54 FR 48443). This treatment standard was based on EPA’s determination that a technology applicable to nonradioactive mercury wastes that contain high levels of organics was incineration. No comments were received on the proposed treatment standard. Upon reexamination of the proposed standard, however, the Agency is dropping the requirements that the treatment residues meet a specified level. This is consistent with the general land disposal restrictions policy that treatment residues resulting from the use of a required method of treatment are not required to also meet a concentration-based standard (see section III.A,l.b). Today’s final treatment standard for D009 hydraulic oil contaminated with radioactive materials is “Incineration as a Method of Treatment” (INCIN). (See § 268.42 table 1 in today’s rule for a detailed description of the technology standard referred to by the five letter technology code in the parentheses.)
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[Mercury-containing hydraulic oil contaminated with 

radioactive materials subcategory]

Incineration (INCIN) as a method of treatment

9. Alternate Treatment Standards fo r  
Lab Packsa. BackgroundThe Agency received several comments in response to the Second Third proposed rule (54 F R 1056, January11,1989) on the regulatory status of lab packs. The commenters stated that lab packs are typically used by industry to dispose of small quantities of commercial chemical products (U and P wastes) and residues from analytical samples. These lab packs may contain hundreds of restricted wastes, and the applicable treatment standards must be achieved for each waste code contained in the lab pack. The commenters stated that these requirements pose an administrative burden that is incommensurate with the amount of waste being land disposed. In the Second Third final rule (54 FR 26594), the Agency restated its position that all restricted wastes placed in lab packs and land disposed must comply with the land disposal restrictions. However, the Agency solicited comments, data and specific suggestions to support treatment options for lab packs. As a result, the Agency proposed alternate treatment standards in the Third Third proposed rule (54 FR 48372, November 22,1989), which generators would have the option of utilizing in managing “organic” and “inorganic” lab packs. The Agency received numerous comments in response to the proposal, and is today promulgating the alternate treatment standards with some revisions.b. Alternate Treatment StandardsMany commenters suggested that EPA expand the universe of waste allowed in organic and inorganic lab packs. The Agency agrees with some of the information and suggestions provided by the commenters, and is promulgating revisions to the alternate treatment standards for lab packs in response to these comments. In order to facilitate implementation of the lab pack standards, the Agency is expanding the proposed list of waste codes in appendix IV to part 268 to include certain inorganic and organometallic hazardous wastes. The revised appendix IV includes the following hazardous wastes:(1) Inorganic;

(2) Organometallic;(3) Organic;(4) D003 reactives; and(5) D002 corrosives.The Agency is promulgating an alternate treatment standard of incineration as a specified method followed by a requirement to meet the treatment standards for the EP toxic metals included in appendix IV [i.e., D004- D008, and D010-D011; mercury wastes may not be included in appendix IV lab packs). Such lab packs are hereafter referred to as appendix IV lab packs.The Agency is also revising the proposed appendix V  to part 268, which now identifies organic hazardous wastes that can be effectively destroyed by incineration. The Agency is promulgating an alternate standard of incineration for lab packs containing organic hazardous wastes identified in appendix V  to part 268, hereafter referred to as appendix V  labpacks.Generators may commingle unregulated (nonhazardous) waste in both appendix IV and appendix V  lab packs. Generators may also commingle hazardous wastes that already meet the treatment standards in the appropriate appendix IV or V  lab pack.The Agency believes that the alternate approach being promulgated in today’s final rule is broader in scope than the proposed approach and provides substantial administrative relief. It simplifies the management system for these wastes because owners/operators will not be required to analyze the treatment residue for compliance with individual treatment standards, except for the EP toxic metal constituents of organometallic, inorganic, D002 corrosive, and D003 reactive wastes where the waste codes are identified in appendix IV. As explained below, these waste streams must continue to meet all applicable treatment standards for the EP toxic . metal constituents.Generators who wish to use the alternate treatment standards for lab packs must notify the treatment facility in writing of the EPA Hazardous Waste Number(s) for each hazardous waste contained therein. Generators must submit such notices with each shipment of waste. Appendix V  organic lab packs treated by the specified technology may be disposed of in subtitle C facilities without further testing or analysis for compliance with part 268. (The Agency reiterates, however, that owners/ operators are responsible for determining whether all treatment residuals exhibit one or more of the characteristics of hazardous waste

before land disposal, either by waste analysis or knowledge of the waste.)The Agency notes that the alternate treatment standard is not mandatory, and does not preempt the requirements for lab packs in 40 CFR 264.316 and 265.316. Generators may continue to ship regulated waste that meets all applicable treatment standards to land disposal facilities in accordance with the provisions of these sections. Generators of lab packs who wish to comply with the current implementation of the land disposal restrictions regulatory framework [i.e., waste code Carry through) as it applies to lab packs are free to do so. Lab packs containing hazardous wastes other than those specified in appendices IV and V  are not eligible for the alternate treatment standards, and must meet the applicable treatment standard for each waste contained in the lab pack.c. Agency Response To Major CommentsThe Agency received numerous public comments on the proposed standards for lab packs. In general, commenters agreed with the proposed approach; however, they provided recommendations for further relief from the administrative and technical requirements for lab packs. The issues raised by commenters are addressed in the preamble and background document to today’8 final rule.(1) Inorganic and Organom etallic Lab 
Packs. The Agency proposed an alternate treatment standard of stabilization with Portland cement in a 20 percent binder-to-waste ratio (by weight) for lab packs containing certain EP toxic metals. As proposed, the alternate treatment standard was narrowly defined to include only barium, cadmium, trivalent chromium, lead, and silver; therefore, the alternate treatment stardards were applicable primarily to those EP toxic characteristic wastes. Several commenters suggested that the Agency allow disposal of all hazardous and unregulated organic waste amenable to stabilization in inorganic lab packs. Several commenters suggested that EPA establish an alternate treatment standard of incineration followed by stabilization for organometallic wastes (including F and K waste codes for which EPA has promulgated treatment standards for metal constituents). The commenters stated that the organic constituents in these wastes are effectively destroyed by incineration, and stabilization of the remaining ash effectively reduces metals’ leachability. The Agency agrees with the commenters



22630 Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationswho stated that the alternate standard for inorganic hazardous waste disposed of in lab packs should be expanded, asnd that the treatment train proposed by the commenters may effectively treat certain organometallic wastes. The Agency believes that a more effective approach to managing inorganic and organometallic wastes would allow commingling of these wastes in an "organometallic” o r'‘appendix IV lab pack.” The alternate treatment standard of incineration followed by treatment to achieve the treatment standards for the EP toxic metals included in appendix IV will effectively destroy the organics and immobilize the metal constituents. The Agency, therefore, is not promulgating the alternate treatment standard for "inorganic lab packs” as proposed, but rather is promulgating an alternate standard for “organometallic” or “appendix IV lab packs.”The Agency is departing from its proposed approach for inorganic hazardous waste based on concern with specifying stabilization as a treatment standard for metallic waste streams with varying treatability with no requirement for verifying that stabilization of the hazardous constituents was effective. The Agency is also concerned that the proposed standard would create risks to worker health and safety due to the need for removal of inorganic waste from inner containers prior to stabilization with Portland cement. Several commenters claimed that such practices result in unnecessary exposure of treatment personnel, and increase the risk of accidents and resulting environmental exposure. The Agency was unaware of these safety and environmental concerns, and does not wish to increase the risks associated with treatment of these wastes.Several commenters suggested that the Agency allow corrosive (D002) and reactive (DG03) wastes in organic lab packs, while others requested that they be allowed in inorganic or organometallic lab packs. The commenters stated that industry experience with these wastes indicates that they can be effectively treated by incineration, and that recovery is not a cost-effective or practical method of treating these wastes. The Agency agrees in part with the commenters. Although Agency data show that some corrosive wastes can be incinerated effectively (54 FR 48422), many of these wastes contain metal constituents that may require further treatment. The Agency is concerned that incineration of metal-bearing wastes without verification may not be protective of

human health and the environment. (Where the Agency specifies a technology as the treatment standard, treatment using the specified technology satisfies the land disposal restriction requirements, and analysis of the treatment residues is not required for purposes of complying with part 268.) The Agency, therefore, is prohibiting D002 corrosive and D003 reactive wastes from appendix V  lab packs. Rather, the Agency believes that the alternate treatment standard for Appendix IV  organometallic lab packs, which requires incinceration and treatment to meet certain EP toxic metal treatment standards, is more appropriate for D0G2 and D003 wastes because it requires incineration of organic constituents that may interfere with stabilization and verification that treatment of metals has occurred. The Agency, therefore, is including these waste codes in appendix IV to part 268. Generators may dispose of D002 and D003 wastes in an appendix IV (organometallic) lab pack along with other wastes identified in appendix IV, provided that the compatibility standards in § § 264.318 and 265.316 are met.The Agency wishes to clarify that where an appendix IV lab pack contains listed hazardous waste with waste codespecific treatment standards for inorganic constituents that are also EP toxic metals (§261.24) (within the same lab pack), the waste must be treated, at a minimum, to meet the EP toxic metal treatment standard. For example, an appendix IV lab pack may contain analytical samples of F006 waste (wastewater treatment sludges from electroplating operations) which has waste code-specific treatment standards for cadmium, chromium, lead and silver. These constituents are also EP toxic metals. In comparing the F006 treatment standards with the EP toxic metal treatment standards for these constituents, the F006 treatment standards for cadmium, lead, and silver are lower than their respective EP toxic metal treatment standards, while the F006 treatment standard for chromium is higher. The applicable alternate treatment standards for all of the metal constituents in this hypothetical analytic sample, at a minimum, would be the treatment standards for the EP toxic metals.The Agency further wishes to clarify that where lab packs are combined with other non-lab pack hazardous wastes prior to or during treatment (e.g., prior to incineration), § § 268.41 and 268.43(b) require that the entire mixture must be treated to meet the most stringent

treatment standards applicable to the wastes included in the mixture. For example, ash residue resulting from the incineration of a lab pack containing an EP toxic characteristic lead waste together with non-lab pack K001 nonwastewaters (bottom sediment sludge from the treatment of wastewaters from wood preserving processes that use creosote and/or pentachlorophenol), would have overlapping treatment standards for lead: 0.51 mg/1 for the K001 nonwastewater, and 5.0 mg/1 for the characteristic waste. In this case, the more stringent treatment standard would apply, based on the mixture of the K001 waste with the lab pack containing an EP toxic metal constituent.(2) Unregulated (Nonhazardous) 
W aste. In the proposed rule, the Agency stated its concern with the effect of unregulated inorganic wastes on treatment of lab pack wastes. Specific data on the type and quantity of unregulated inorganics destined for disposal in “organic” and “inorganic” lab packs were not available; therefore, the Agency was reluctant to allow disposal of these wastes in lab packs where analysis of the treatment residuals was not required.The Agency received several comments stating that unregulated waste such as glassware is typically disposed of and incinerated with hazardous waste generated by laboratories. The commenters also stated that protective clothing and gear, such as goggles, gloves, aprons, respirator cartridges, and pesticide products are also disposed of in lab packs. The commenters argued that these unregulated wastes should also be allowed in lab packs because their presence does not affect the performance of incineration of hazardous waste.The Agency also received comments indicating that the excessive cost of lab pack disposal discourages commingling of hazardous and unregulated wastes. Thus, in most cases, disposal of unregulated waste in lab packs is limited to small quantities. The Agency believes that these small quantities can be effectively treated under the alternate treatment standard, and is revising its proposed approach to allow generators to dispose of unregulated waste in appendix IV lab packs.(3) Organic Lab Packs. The Agency proposed to limit the applicability of the alternate treatment standard to organic wastes that have a treatment standard based on the performance of incineration or thermal destruction, or



Federal Register / V ol. 55, N o. 106 / Friday, ]une 1, 1990 / Rules and Regulations 22631where incineration only is specified as the treatment standard.Some commenters stated that there is no sound basis for excluding waste codes that already meet the treatment standards from disposal in their respective lab packs. The Agency is not opposed to extending the alternate standards to such waste, but was unaware that generators disposed of treated waste (or waste that initially meets the treatment standard) in this manner. Numerous commenters have expressed a desire to continue this practice; therefore, the Agency is revising the language in 40 CFR 268.42(c)(1) so that prohibited waste that meets the applicable treatment standards is not precluded from disposal utilizing the alternate treatment standards, provided that each waste code(s) is listed in appendix IV or appendix V, and the waste is disposed of in the appropriate lab pack.Several commenters stated that incineration (or deactivation by incineration) of small quantities of reactive U and P wastes in lab packs is proven to be safe and effective. The commenters further point to the fact that EPA proposed deactivation, incineration, or thermal treatment for several U and P waste codes that are potentially reactive wastes, but failed to' include the applicable waste codes in appendix IV. The Agency agrees with the commenters that small quantities of reactive U and P waste codes as specified in the proposed rule (54 FR 48427-48428) can be safely packaged and incinerated in a lab pack provided that the requirements for incompatible waste in §§264.316 and 265.316 are met. The Agency is therefore amending appendices IV and V  to include several additional U and P wastes codes. The Agency also is including California list PCBs and dioxin-containing waste (F020-F023, F026-F028) in the lab pack treatability group as proposed, but reiterates that treatment of these wastes requires more stringent performance standards than wastes included in part 268 appendices IV and V  (i.e., dioxins must achieve a destruction and removal efficiency of 99.9999 percent and PCBs must meet the technical standard in 40 CFR 761.70). Where generators choose to commingle one or both of these wastes with organic iab pack wastes listed in appendices IV and V , the entire lab pack must be incinerated to meet the more stringent standard. The following examples are provided for clarification:(a) A  lab pack containing dioxin- containing waste, California list PCBs anu appendix V  waste must be incinerated according to the technical

standards of 40 CFR 761.70 and the applicable requirements of parts 264,265, and 266 (including all applicable performance standards for dioxin- containing waste).(b) A  lab pack that contains only dioxin-containing waste (F020-23 and F02&-28) or a mixture of dioxin- containing waste and organic hazardous waste codes listed in appendix V  to part 268 must be incinerated according to the provisions in part 264 or 265 subpart O  (including the applicable performance standards for dioxin-containing waste).According to the provisions of today's final rule, generators may utilize the alternate treatment standards if their lab packs contain those wastes summarized below:(a) "Appendix IV organometallic lab packs” may contain the following hazardous waste identified in appendix IV:(1) Organometallic;(2) Inorganic;(3) Organic;(4) D002 corrosives; and(5) D003 reactives.(b) “Appendix V  organic lab packs" may contain only those organic hazardous wastes identified in appendix V.Lab packs which contain any hazardous waste other than wastes listed in Appendix V  are not appendix V  organic lab packs, and may not use the alternate treatment standard.d. Other RequirementsEPA proposed that generators or owners/operators who dispose of lab packs according to the alternate treatment standard must also meet the requirements for lab packs specified in 40 CFR 264.316 and 265.316. Several commenters expressed concern with the provision that requires metal outer containers (§ 264.316(b)) and § 265.316(b)), and pointed out that the original intent of these regulations was to ensure adequate containment for lab pack wastes that were being land disposed with or without prior treatment. The commenters further stated that lab packs destined for incineration are generally put in fiber packs that meet the Department of Transportation (DOT) requirements (49 CFR 173.12) and are suitable for incineration. The commenters requested that the Agency allow the continued use of fiber packs that meet applicable DOT requirements. The Agency does not wish to disrupt the use of fiber packs, and is amending § § 264.316(b) and 265.316(b) to allow their continued use.The Agency is promulgating its proposed approach with regard to

generator notification requirements, and is requiring generators to list each EPA Hazardous Waste Code on a notification form and identify the applicable lab pack categories. Several commenters stated that the notification provision as proposed is burdensome. The Agency believes, however, that notification is necessary in order for owners/operators to verify that they are accepting for treatment only those waste codes covered under their permit. The Agency reiterates that the provisions promulgated in today’s final rule do not supersede permit requirements under the RCRA hazardous waste program.Generators or owners/operators who intend to utilize the applicable alternate treatment standard for hazardous waste codes listed in appendix IV and appendix V  to part 268 must comply with the notification, certification, and recordkeeping requirements of 40 CFR 268.7(a) (7) and (8). They must also comply with the provisions in sections(a)(1), (a)(5), (a)(6), (b)(2) and (c). The Agency is requiring generators utilizing the alternate treatment standards to state whether the lab pack is an appendix IV  or appendix V  lab pack, and certify that hazardous wastes included therein are listed in the applicable appendix. The Agency emphasizes that lab packs containing hazardous wastes other than those listed in appendix IV and appendix V  to part 268 are excluded from the alternate treatment standards for lab packs.III.B Capacity Determinations
1. Determination o f Alternative 

Capacity and Effective Dates for 
Surface-Disposed Wastes. Between May8,1990, when this rule was signed, and the date of its publication in the Federal Register, EPA discovered and corrected several discrepancies between the capacity variances discussed in the preamble and those included in the regulatory language. For details on those corrections, please contact those listed in the additional information section at the beginning of the preamble.a. Total Quantity of Land-Disposed Wastes. The capacity analyses for wastes for which EPA is today finalizing treatment standards were conducted using the National Survey of Hazardous Waste Treatment, Storage, Disposal, and Recycling Facilities (the TSDR Survey). EPA conducted the TSDR Survey during 1987 and early 1988 to obtain comprehensive data on the nation's capacity for managing hazardous waste and on the volumes of hazardous waste being disposed of in or on the land in 1986 (i.e., land disposal).



22632 Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and RegulationsSurvey data are part of the record for this final rule.Other major sources of data include the National Survey of Hazardous Waste Generators, conducted by EPA during 1988 and 1989. This survey includes data on waste generation, waste characterization, and hazardous waste treatment capacity in units exempt from RCRA permitting. These data are also part of the record for this final rule.For mixed RCRA/radioactive wastes, EPA used data supplied by the U.S. Department of Energy. Low-level radioactive waste survey data from individual states and State compacts were also used, as were data summaries in several overview reports on mixed radioactive waste.The various land disposal methods used in 1986 and the quantities of waste they handled (excluding mixed radioactive wastes) are presented in Table QLB.l.(a). The data indicate about5.7 billion gallons of the wastes for which standards are being finalized today were disposed of in or on the land. This estimate includes 77 million gallons that were stored in waste piles for short-term storage purposes. These stored wastes will eventually be treated, recycled, or permanently disposed of in other units. To avoid double counting, the volumes of wastes reported as being stored in waste piles have not been included in the volumes of wastes requiring alternative treatment.EPA estimates that about 22 million gallons of treatment residuals from minimum technology impoundments or from impoundments that were replaced by a tank (e.g., standard cement, steel tanks) will reguire alternative treatment. EPA assumes that these wastes are now being sent off-site for treatment. Consequently, this amount is included as treatment capacity requited in today’s rule.
T a b l e  III.B.1.(a)— V o l u m e  o f  W a s t e s  b y  

La n d  D i s p o s a l  M e t h o d  F o r  W h ic h  
S t a n d a r d s  A r e  B e i n g  F in a l iz e d

[milHons of gallons/year]

Land disposal method Volume

Storage:
Waste piles.................................................... 77
Surface impoundments.............................. 2

Treatment:
Waste piles.................................................... 30
Surface impoundments.............................. 2 2

Disposal: 
l aodfiils ........ 349
I and treatment 81
Surface impoundments.............. ............... 52
Underground injeeted................................. 5,086

T a b l e  III.B.1.(a)— V o l u m e  o f  W a s t e s  b y  
La n d  D i s p o s a l  M e t h o d  F o r  W h ic h  
S t a n d a r d s  A r e  B e i n g  F in a l iz e d —
Continued

{millions of gallons/year]

Land disposal method Volume

Total....................................................., 5,701

In addition, 30 million gallons of wastes were treated in waste piles, 52 million gallons were disposed of in surface impoundments, 430 million gallons were disposed of in land treatment units or landfills, and 5.1 billion gallons were injected underground. All of these wastes will require alternative treatment capacity.EPA notes, however, that the TSDR Survey may overstate demand for treatment capcity for wastewaters that were treated or disposed of in surface impoundments at the time of the survey (1987 and early 1988). This overstatement is due to the requirement that impoundments receiving most hazardous wastes must now be retrofitted to meet minimum technology requirements, or taken out of service, as a result of RCRA section 3005(j). If an impoundment continues to operate after being retrofitted, it becomes a section 3005(j)(ll) impoundment, provided that the wastewaters are treated and residues are removed annually. Wastewaters that are not treated or disposed of in surface disposal units, or that are treated in section 3Q05(j)(ll) impoundments, do not create any demand for alternative commercial treatment capacity.EPA solicited comments on those wastewaters currently disposed of in surface units that require alternative commercial treatment capacity. One commenter mentioned that EPA did not include volumes associated with surface impoundments awaiting closure. No commenter provided information on the volumes associated with these impoundments. Based on EPA’s data, approximately ten percent of the surface impoundments that have submitted closure plans are awaiting closure plan approvals. EPA believes that most of these impoundments removed liquid hazardous wastes on or about November 8,1988. EPA believes that the remaining volume of wastewaters in surface disposal units awaiting closure is small. Consequently, EPA did not include in the capacity analysis additional volumes associated with surface impoundments awaiting closure. (This discussion does not apply to

wastewaters destined for deepwell disposal.)EPA also requested comments on the quantity of RCRA P and U  waste codes currently being disposed of in deepwells. The TSDR Survey data include some large-volume waste streams containing P and U RCRA codes. However, P and U wastes by definition are discarded off-specification products or residues and are usually generated in small volumes. Facilities disposing of these large-volume waste streams in deepwells have indicated that small volumes of P and U  wastes were mixed with large volumes of other wastes, but the facilities were not able to provide a specific volume for the deepwell-disposed P and U  wastes.Since the facilities generally described the volume of P and U  wastes deepwell- disposed as “very small,” EPA has assumed for the analysis of alternative treatment capacity that the national volume of P and U wastes needing alternative capacity is less than 100,000 gallons. EPA also requested comments on the assumption that the volumes of P and U  wastes being deepwell-disposed are less than 100,000 gallons.EPA received several comments concerning deepwell-iiijected P and U wastes. One commenter submitted data indicating that their facility disposed of 20,453 gallons of U  wastes by deepwell injection in 1989. However, this commenter has received a no-migration petition approval and no alternative capacity is needed. One commenter indicated that EPA’s methodology for determining actual P and U  volumes was flawed, resulting in artificially low estimates, and believed that the true volume of these wastes was large enough to warrant a national capacity variance (3.3 million gallons at the commenter’s facility alone). EPA has reviewed these data and agrees that the P and U volume at the second cominenter’s facility is much larger than previously assigned under the P and U methodology of 100,000 gallons.However, this volume has been determined to belong to a stream that is not a hazardous waste under Section 261.3(a)(2)(iv). The large volume of the stream does not reflect the volume of P and U wastes in the stream—which resulted from de m inim is losses—but rather the total wastewater volume. This volume, therefore, does not require alternative treatment capacity. Consequently, EPA is not changing its P and U waste methodology and is not granting a national capacity variance to these wastes.The following sections provide a summary of the capacity analysis for the
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final rule. The detailed analyses are presented in the background document, and all data are included in the public docketb. Required Alternative Capacity for Surface-Disposed Wastes. EPA assessed the requirements resulting from today's final rule for alternative treatment capacity for surface-disposed wastes. Using primarily the TSDR and Generator Survey data, EPA first characterized the volumes of wastes for which treatment standards are being established. Waste streams were characterized on the basis of land disposal method, waste code, physical and chemical form, and waste characterization data. Using this information, EPA placed the wastes in treatability groups associated with applicable treatment technologies. The waste volumes were then summed by treatability group to determine the amount and type of alternative treatment capacity that would be required when owners or operators comply with the land disposal restrictions being finalized today.Based on this analysis, EPA estimates that today’s rule could affect about 5.7 billion gallons of wastes that are land- disposed annually. This total includes 77 million gallons in short-term storage, and 79 million gallons that already meet treatment standards or that can be treated on-site. Consequently, only about 5.5 billion gallons will require treatment to meet standards EPA is promulgating in today’s rule. O f this total, 515 million gallons were surface- disposed (i.e., excluding underground injection), and the remaining 5 billion gallons were underground injected. (See Section s  for determinations of alternative capacity and effective dates for wastes injected underground.) EPA estimates that treatment of these surface-disposed and deepweil-injected wastes will generate approximately 82 million gallons of residuals requiring treatment before land disposal.The volumes of surface-disposed wastes by waste codes that require commercial treatment and/or recycling capacity to meet the standards that EPA is promulgating today are presented in Table IILB.l.(b). This table does not include waste volumes that can be treated on-site by the generator, nor does it contain volumes of mixed radioactive wastes.As explained in section III.A of this preamble, EPA is finalizing treatment standards expressed either as concentration limits based on the performance of the BDAT, or as a specific treatment technology. When a treatment standard is expressed as a concentration limit, a specific treatment method is not required to achieve that

concentration level. However, the BDAT (and comparable technologies), as discussed in Section III.A., were used as the basis for determining available capacity. When the treatment standard is expressed as a specific technology (rather than a concentration limit), that technology must be used.The TSDR Survey contains data on specific treatment processes at facilities. The data enable EPA to identify specific BDAT treatment (and comparable treatment) in its assessment of both offsite and on-site capacity. Therefore,EPA believes that the capacity identified as available for a specific treatment technology will be capable of meeting the BDAT standard, which has been developed such that a well-designed and well-operated BDAT treatment process should be capable of meeting it.In the proposed rule, EPA established criteria for differentiating between a liquid and a solid waste because of the variance for D001 sludges and solids. EPA requested comments on the proposed criteria, and during the public comment period received two comments requesting clarification of the sludge/ solid definition. EPA also received several comments identifying additional 8ludge/8olid incineration capacity. Commenters identified new units at existing facilities and increased capacity resulting from trial bums conducted after the 1986 survey. Based on an analysis of this information, EPA has determined that there is adequate capacity to incinerate D001 sludge/solid wastes. Consequently, EPA is not granting D001 sludge/solids a variance, and the criteria proposed for differentiating between a liquid and a solid are no longer necessary.
T able IILB.1.(b)— Required Alterna

tive Commercial T reatment/Recy- 
cling Capacity for Surface-Dis
posed Wastes

[million gallons/year]

Waste code

Capacity
required

for
surface-
disposed
wastes

First Third Code:
F006______________________ _________ 2Ó.3
F019. __ ____.... _____________ ____ 1 2 .0
K004_____________________ „ 0 .1
K017____________ .______  ...._______ < 0 .1
k o ? i < 0 .1
K 031.. . _____ 0 .6
K035 ....__________  __  .. .... ... < 0 .1
K 048________________________________ 37.1
K 0 4 9 .. .. __ ..... ____1/L— : - 31.7
K 0 5 0 ... r. __ ... 1 1 .0
K051 ...... : : ...........:_______ H 70.1
K052............. ....................  ............. ._ t2.5

< 0 .1

T able lil.B.1.(b)— Required Alterna
tive Commercial T reatment/Recy- 
cling Capacity for Surface-Dis
posed Wastes— Continued

[mfflion gatlons/year]

Waste code

Capacity
required

for
surface-
disposed

wastes

K084 0 .2
KORS < 0 .1
K m « .............................................. 0.5
P001 ........................................................... < 0 .1
pona < 0 .1
P008 .......................................................... < 0 .1
P0 1 0 ........................................................... < 0 .1
P0 1 1 < 0 .1
P 0 1 ? ............................................................ < 0 .1
P01S...................... ...................................... < 0 .1
P018............................................................. < 0 .1
P020............. ................. ............................. < 0 .1
P037_____________ _______ ____ _______ < 0 .1
poaft............................................................ < 0 .1
P050....................... ...... .............................. < 0 .1
P058_______  _____________________ < 0 .1
P059.............................. .............................. < 0 .1
P089............................................................. < 0 .1
P070_____________________ __________ < 0 .1
P081________________________________ < 0 .1
P0R7........................................................... < 0 .1
P09?............................................................ < 0 .1
P105________________________________ < 0 .1
P108............................................................. < 0 .1
P11S............................................................. < 0 .1
P120........ ........ ............................................ < 0 .1
P123_________________________ ______ < 0 .1
U 0 0 7_____  ...._____________________ < 0 .1
U00 9............................................................ < 0 .1
U 0 1 0 ............... ' ...................... ........ ....... < 0 .1
11012.............................................. < 0 .1
11019............................................. < 0 .1
u n ? ? .............................................. < 0 .1
U029 < 0 .1
U03 1_________ _______ __ __ _____ < 0 .1
1,1038.............................................. < 0 .1
11037.............................................. < 0 .1
U 0 4 3 _________________________ _____ < 0 .1
iioaa < 0 .1
IIORO < 0 .1
11081.............................................. 0 .1
11081.............................................. < 0 .1
U06 6 .................................................... < 0 .1
11087... .......................................... < 0 .1
11077.............................................. < 0 .1
11078.................. ............................ < 0 .1
11103 < 0 .1
11108 < 0 .1
11108 < 0 .1
U 12 2..... ................................. ......... < 0 .1
IJ1?9.............................................. < 0 .1
11133.............................................. < 0 .1
11134.............................................. < 0 .1
11181... . ...................................... < 0 .1
U15 4________ ___ _____________ < 0 .1
11188... .......................................... 0.3
11189.............................................. < 0 .1
U 1 7 7_________________________ < 0 .1
U 1 8 0 ............... .......... .............. . < 0 .1
U 1 8 5______ _________ _______ < 0 .1
U 1 8 8_ ____________ _________ 0.3
U 1 9 2 .... _____ _______________ < 0 .1
U 2 0 9 ...................................................... < 0 .1
U 2 1 0 ____________ _ _______  „ < 0 .1
U 2 1 1 - .. .... ............................. < 0-1
11919........... ................................. < 0 .1
U220. . .. _______ 0 .1
U228. ... _____ .. _____ < 0 .1
U 2 2 7 -. „............................... 2.7

< 0 .1
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T a b l e  III.B.1.(b)— R e q u i r e d  A l t e r n a 

t iv e  C o m m e r c i a l  T r e a t m e n t / R e c y - 
c l i n g  C a p a c i t y  f o r  S u r f a c e -D i s 
p o s e d  W a s t e s — Continued

[militon gallons/year]

Waste code

U23 7......_____ _
U238____ ______
U24 8.......______
U24 9.....__

Second Third Code:
F024___ ...........
K 105__________
P002____ ______
P003........... ........
P014__________
P066....................
P067....................
U00 2....... .
U 0 0 3 ................
U00 5................
U00 8..........
U01 4 ...................
U 02 1.................
U03 2__........___
U 04 7............ ......
U057____ ______
U 07 0........ .'.........
U 07 3....... .
U 08 0_____.........
U 08 3..................
U 09 2....________
U 09 3......... .
U101.....___ ._....
U 106 ..........__r...
U10 9 .............
U114.._________
U11 6......
U119...____ .......
U127....._____....
U13 1..................
U140.._________
U14 2______ .......
U14 4...........:___
U146..................
U14 7____..........
U 1 4 9 ...________
U161................
U16 2..................
U 1 6 5 ...................
U 1 6 9 ....._____....
U17 0__________
U196......______
U20 8 ...............
U213 ..................
U21 4________....
U21 7__________
U 2 1 8__ _____ ..„
U239..................
U244 .................

Third Third Gode:
D 001....... ....... .
D 002.............. .
D 003 ............... ....
D 004.....____ .....
D 005..................
D 006__________
D 007 ................
D0G3
D 009.....
D 010........... .
D 011 ...................
D012..................
d o i  3 .
D014............___
D 015.........

Capacity
required

for
surface-
disposed
wastes

<0.1
<0.1
< 0.1
<0.1

< 0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
< 0.1
<0.1
< 0.1
< 0.1
<0.1
< 0.1
< 0.1
<0.1
<0.1

2.7
<0.1
< 0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1

0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1

0.2
<0.1

19.6
25.6 

9.2
12.8
16.4
16.3

118.4
73.0

4.0
2.0 
2.5 
0.5 
0.4 
1.9

<0.1
0 2

T a b l e  III.B.1.(b)— R e q u i r e d  A l t e r n a 
t i v e  C o m m e r c i a l  T r e a t m e n t / R e c y -  
c l i n g  C a p a c i t y  f o r  S u r f a c e -D i s 
p o s e d  W a s t e s — Continued

[million gallons/year]

Waste code

D 017........
F039 ........
K 002......
K 003.........
K005
K006 .........
K 0 6 9 .........
K 083.........
P 0 0 6 .W ..
P022..........
P024..........
P028..........
P031..........

Capacity
required

for
surface-
disposed
wastes

0.4
46.6

0.2
0.2
0.1
0.2

< 0.1
< 0.1
< 0.1
<0.1
<0.1
<0.1
< 0.1

P047.
P051.
P064.
P073.
P075.
P077.
P088.
P093.
P119.
U001
U004
U006
U017
U030
U039
U048
U052
U055
U056
U071
U072
U075
U076
UÓ79
U081
U082
U112
U117
U118
U120
U121
U123
U125
U126
U148
U156
U167
U181
Ù182
U201
U202
U204
U225
U234
U240
U247

< 0.1
<0.1
<0.1
<0.1
< 0.1
<0.1
< 0.1
< 0.1
< 0.1
<0.1
< 0.1
< 0.1
< 0.1
< 0.1
< 0.1
< 0.1
<0.1

0.2
< 0.1
<0.1

0.2
< 0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1
<0.1

1 Multi-source leachate.c. Capacity Currently Available and Effective Dates. Table IILB.l.(c) presents an estimate for each treatment technology of the volumes of wastes that will require alternative treatment before land disposal to comply with the standards finalized today. The amount

of capacity that is available at commercial facilities in each case is also presented. Available capacity was calculated using the TSDR Survey and other capacity data. Available capacity is equal to the specific treatment system’s maximum capacity minus the amount used in 1986. In addition, the available capacity presented in this section was adjusted to account for wastes previously restricted from land disposal by subtracting the capacity required for land-disposed solvent wastes, First Third wastes, and Second Third wastes.In general, Table III.B.l.(c) indicates that there is inadequate capacity for certain technologies: combustion of sludges and solids, mercury retorting, acid leaching followed by chemical precipitation, thermal recovery, and vitrification.For combustion of sludges and solids, there is inadequate capacity for sludges and solids derived from treating multisource leachate, for K048 through K052 nonwastewaters (temporarily), and soil and debris. (See section III.B.3 for a more detailed discussion.) However, there is adequate capacity for all other wastes needing combustion of sludges and solids. For mercury retorting, there is inadequate capacity for high mercury D009, K106, and U151 nonwastewaters. However there is adequate capacity for other wastes needing this technology.For acid leaching and chemical precipitation, there is insufficient capacity to treat low-mercury D009,K106, P065, P092, and U151 nonwastewaters. For thermal recovery, EPA has determined that there is insufficient capacity for P087 wastewaters and nonwastewaters. For vitrification, there is inadequate capacity for arsenic nonwastewaters.It is important to note that some of the wastes, because of their actual physical form, cannot be treated to meet standards simply by using the technology identified as BDAT. These wastes must be treated through several steps, called a “treatment train.” EPA assumes that the resultant residuals will also need to be treated using alternative technologies before land disposal; therefore, the total volumes reported were assigned to appropriate technologies.The following sections discuss the results of the individual capacity analyses and effective dates for each waste code included in today’s final rule. Table III.B.l.(d) summarizes all the surface-disposed wastes for which EPA is granting a two-year variance. The detailed basis for EPA’s conclusions can be found in the capacity background document for this final rule.
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Table III.B.l.(c)— Available and Required Alternative Commercial T reatment (Including Recycling) Capacity for
Surface-Disposed Wastes

[millions of gallons/yr. 1
Technology Available

capacity
Required
capacity Variance

0 3 Yes
7 6 No6 2 No

47 < 1< 1
7

No
14 No
28 No

Chemical oxidation followed hy chromium reduction and chemical precipitation........ ....... .................................................................... 2 2 No
Chemical precipitation................................................. ............................................................................................................................................. 339 25 No
Chromium reduction followed by chemical precipitation.......— ________ ________1............................ ...................................— ....... ...... 96

237
85s
16

N o

Combustion of sktdges/sdiids , .......... ........ ............................ ........................................................... ........................................ 41 4  213 Yes< 1
36

3 Yes
Neutralization............................. ................................................. ....................................................................................... .................................. ...... 2 2 No

37 2 No
Stabilization............. ........ ........... ................. ............................................................................. ................................................................................ 478 158 No
Thermal recovery ....................... .................... .................. ................................................................................................................................. 0 < 1 Yes
Thermal recovery of cadmium batteries........... .................. ................ ................................................................................. :............................. < 1 < 1 No0 2 2 Yes

1 This table does not include mixed radioactive wastes, which are receiving a national capacity variance for all applicable treatment technologies.2 ERA has insufficient data to differentiate between low and high mercury nonwastewaters. Consequently, EPA conducted à worst-case analysis and assigned all 
nonwastewater volumes to both the high concentration and low concentration technologies (i.e., mercury retorting and add leaching followed by chemical 
precipitation, respectively). EPA had no data on commercial acid leaching and chemical precipitation capadty and believes there is insufficient capacity to treat these 
low mercury nonwastewaters.3 Excluding secondary smelting of lead wastes.4 For further clarification of this number, see the discussion oh KC48-K052.

Table IH.B.1 .(d)— Summary of National 
Capacity Variances for Surface- 
Disposed Wastes 1

Required alternative Waste code/Physical 
treatment technology form

A dd leaching and 
chemical precipitation.

Combustion of sludge/ 
solids.

Mercury retorting..

Secondary smelting 
storage area

Thermal recovery....

Vitrification.......... .

D009 Low mercury 
nonwastewater.

K106 Low mercury 
nonwastewater.

P065 Low mercury 
nonwastewater.

P092 Low mercury 
npnwastewater.

U151 Low mercury 
nonwastewater.

F 0 3 9 2 Nonwastewater.
Vs «
K 0 4 8 3 Nonwastewater.
K 0 4 9 3 Nonwastewater.
K 0 5 0 3 Nonwastewater.
K051 8 Nonwastewater.
K 0 5 2 8 Nonwastewater.
D009 High mercury 

nonwastewatef.
K106 High mercury 

nonwastewater.
P065 High mercury 

nonwastewater.
P092 High mercury 

nonwastewater.
U151 High mercury 

nonwastewater.
D008 Lead materials 

before secondary 
smelting.

P087 Nonwastewater/
: wastewater.

D004 Nonwastewater.
K031 Nonwastewater.
K084 Nonwastewater.
K101 Nonwastewater.
K102 Nonwastewater.

T able IH.B.1.(d)— Summary of National 
Capacity Variances for Surface- 
Disposed Wastes 1— Continued

Required alternative 
treatment technology

Waste code/Physical 
form

P010 Nonwastewater.
P911 Nonwastewater.
P012 Nonwastewater.
P036 Nonwastewater.
P038 Nonwastewater.
U136 Nonwastewater.

1 EPA is granting these wastes a two-year national 
capacity variance, except for K048-K052 non
wastewaters. This table does not include mixed 
radioactive wastes, which are receiving a national 
capadty variance for all applicable treatment tech
nologies.2 Multi-source leachate.8 For K048-K052 petroleum-refining non
wastewaters, EPA is granting only a 6  month vari
ance,(1) Ignitable, Corrosive, Reactive, and 
EP Toxic Halogenated Pesticide 
Characteristic W astes. This group includes ignitable characteristic wastes (D001), corrosive characteristic wastes (D002), reactive characteristic wastes (D003), and EP toxic halogenated pesticides (D012, D013, D014, D015,D016, and D017).(a) Ignitable Characteristic Wastes (D001). EPA has identified four subcategories for D001 wastes: ignitable liquids, ignitable reactives, oxidizers, and ignitable compressed gases. EPA has determined that the D001 ignitable liquids subcategory should be divided .

into three treatability groups: (1) D001 ignitable liquid nonwastewaters with a TO C content greater or equal to ten percent, (2) D001 ignitable liquid nonwastewaters with a TO C content greater than one percent but less than ten percent, and (3) D001 ignitable liquid wastewaters. EPA is promulgating deactivation as the method of treatment for ignitable liquids nonwastewaters with a TO C content less than ten percent. For ignitable liquids nonwastewaters with a TO C content greater than or equal to 10 percent, EPA is promulgating incineration, fuel substitution, or recovery as methods of treatment. EPA is promulgating deactivation as the method of treatment for D001 ignitable liquids wastewaters. For capacity analysis purposes, EPA assigned volumes of these wastes to incineration. Sufficient treatment capacity exists for the D001 ignitable liquids wastes destined for surface disposal; therefore, no capacity variance is being granted for them.EPA requested comments on availability of capacity for incineration of D001 liquids mixed with sludges and solids. Several commenters stated that adequate capacity exists to treat D001 liquids mixed with sludges and solids, and therefore, that no capacity variance should be granted to these wastes. Based on the review of available sludges and solids treatment capacity



22636 Federal Register / V o i. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationsdata for incineration and cement kilns, EPA has determined that adequate capacity exists to treat surface-disposed D001 liquids wastes. Therefore, EPA is not granting a national capacity variance for these wastes.EPA is promulgating deactivation as the method of treatment for D001 ignitable reactives and oxidizers. EPA has determined that sufficient capacity exists for these wastes; therefore, EPA is not granting a national capacity variance for them.For D001 ignitable compressed gases, EPA is promulgating deactivation as the method of treatment. EPA has determined that adequate capacity exists for these wastes; therefore, EPA is not granting a national capacity variance for them.(b) Corrosive Characteristic Wastes (D002). EPA has identified three treatability groups for D0G2 wastes: acids, alkalines, and other corrosives. EPA is promulgating deactivation,‘which includes neutralization, as the method of treatment for the D002 acid and alkaline subcategories. In addition, recovery of acids or bases is included as an option for these standards. By definition, wastes in these subcategories are liquids; therefore based on the limited number of surface impoundments that meet minimum technology requirements and the ban on liquids in landfills, EPA believes that few, if any, of these wastes are surface-disposed. For the capacity analysis, EPA assigned all D002 wastes to neutralization. EPA has determined that sufficient neutralization capacity does exist for acid and alkaline D002 wastes that are surface-disposed; therefore, EPA is not granting a national capacity variance for them.For the D002 other corrosives category, EPA is promulgating deactivation as the method of treatment These wastes can be deactivated using chemical reagents or by other means. In addition, EPA believes that these wastes are generated in low volumes.Therefore, EPA is not granting a national capacity variance for them.(c) Reactive Characteristic Wastes (D003). For D003 wastes, EPA has identified five treatability groups: reactive cyanides, explosives, water reactives, reactive sulfides, and other reactives. For DG03 cyanides, EPA is promulgating concentration standards based on alkaline chlorination, wet-air oxidation, or electrolytic oxidation. Although reactive cyanides account for the majority of D003 generated wastes, EPA believes that most are already restricted from landfills by existing regulations (40 CFR Part 264.312,265.312). EPA believes that sufficient capacity does exist for the volume of

surface-disposed D003 cyanide reactive wastes; therefore, EPA is not granting a national capacity variance for them.For D003 reactive sulfides, EPA is promulgating deactivation as the method of treatment, which includes chemical oxidation. EPA believes sufficient capacity does exist for the volume of surface-disposed DO03 sulfide wastes; therefore, EPA is not granting a national capacity variance for them.For D003 explosive wastes, EPA is promulgating deactivation as the method of treatment. Because most of these wastes are already restricted from land disposal by existing regulations and are commonly burned and/or detonated, EPA is not granting a national capacity variance for them.For D003 water-reactive wastes, EPA is promulgating deactivation as the method of treatment. EPA believes that these wastes are generated sporadically and in low volumes and are not typically land-disposed. Therefore, EPA is not granting a national capacity variance for them.For other reactive D003 wastes, EPA promulgating deactivation as the method of treatment. EPA believes these wastes could be incinerated or detonated openly and that there is adequate capacity for treating the small volumes that are surface-disposed. Therefore, EPA is not granting a national capacity variance for them.(d) EP Toxic Halogenated Pesticide Wastes.
D012— Characteristic of EP Toxic for Endrin 
D013— Characteristic of EP Toxic for Lindane 
D014— Characteristic of EP Toxic for 

Methoxychlor
D015— Characteristic of EP Toxic for 

Toxaphene
D018—Characteristic of EP Toxic for 2,4-D  
D017— Characteristic of EP Toxic for 2,4,5-TPFor these EP toxic halogenated pesticide nonwastewaters, EPA is promulgating concentration standards based on incineration. For D012 and D015 wastewaters, EPA is promulgating incineration or biological treatment as methods of treatment; for D013 wastewaters, EPA has set incineration or carbon adsorption as methods of treatment; for D014 wastewaters, EPA is promulgating incineration or wet-air oxidation as methods of treatment; for D016 and D017 wastewaters, EPA has set incineration or chemical oxidation as methods of treatment. EPA has also set biodegradation as an alternate method of treatment for D016 nonwastewaters. EPA has determined that sufficient treatment capacity exists for these_ wastes; therefore, EPA is not granting EP toxic pesticide wastewaters and

nonwastewaters a national capacity variance.(2) M etal W astes. This group includes arsenic, barium, cadmium, chromium, lead, mercury, selenium, silver, thallium, and vanadium wastes.(a) Arsenic Wastes
D004— EP Toxic for arsenic 
K031— By-product salts genrated in the

production of M S M A  and cacodylic acid 
K084— W astewater treatment sludges 

generated during the production of 
veterinary pharmaceuticals from arsenic 
or organo-arsenic compounds 

K 101— Distillation tar residues from the 
distillation o f aniline-based compounds 
in the production of verterinary 
pharmaceuticals from arsenic or organo- 
arsenic compounds

K 1 Q 2— Residues from the use of activated  
carbon for decolorization in the 
production o f veterinary pharmaceuticals 
from arsenic or organo-arsenic 
compounds 

P010—Arsenic acid  
P011— Arsenic (V) oxide 
P012— Arsenic (III) oxide 
P036— Dichlorophenylarsine 
P038— Diethylarsine 
U136— Cacodylic acidFor arsenic non waste waters, EPA is promulgating concentration standards based on vitrification. EPA has determined that for some arsenic nonwastewaters the standards can be met with chemical or thermal oxidation to the arsenate form followed by chemical precipitation with iron salts followed by arsenic stabilization of the precipitate. This technology may be inappropriate for all arsenic nonwastewaters because organics are known to interfere with the stabilization process. EPA believes vitrification will work for all forms of arsenic nonwastewaters, because high temperatures are expected to destroy the organo-metallic bonds, and therefore, its performance is not limited by the presence of organics. Thus, EPA has assigned arsenic nonwastewaters to vitrification for the capacity analysis. The TSDR Survey indicates that no commercial vitrification capacity exists. EPA requested information on commercial vitrification capacity, but received no comments demonstrating that this type of capacity exists. Therfore, EPA is granting a two-year capacity variance to the surface- disposed arsenic nonwastewaters listed above.For arsenic wastewaters, EPA is ; , promulgating concentration standards based on chemical precipitation. The TSDR Survey and other capacity data indicate that adequate chemical precipitation capacity exists: therefore,
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EPA is not granting arsenic wastewaters a capacity variance.(b) Barium Wastes. For D005 and P013 wastewaters, EPA is promulgating concentration standards based on chemical precipitation; for D005 and P013 (except as indicated below) nonwastewaters, EPA is promulgating concentration standards based on stabilization.For P013 nonwastewaters with high levels of organics, EPA is requiring that these wastes be incinerated prior to stabilization. Sufficient capacity exists to treat surface-disposed D005 and P013 wastes. Therefore, EPA is not granting a national capacity variance for them.(c) Cadmium Wastes. For D006 wastes, EPA is promulgating treatment standards for three categories: wastewaters, nonwastewaters, and cadmium batteries.For D006 wastewaters, EPA is promulgating concentration standards based on chemical precipitation. For D006 nonwastewaters, EPA is promulgating concentration standards based on stabilization or metal recovery. EPA believes that sufficient capacity exists to treat surface-disposed cadmium nonwastewaters and wastewaters. Therefore, EPA is hot granting a national capacity variance for them.For D006 cadmium batteries, EPA is promulgating thermal recovery as the method of treatment. In the proposed rule, EPA proposed granting D006 cadmium batteries a national capacity variance due to a lack of identified recovery capacity. During the public comment period, two commenters identified available commercial cadmium- battery recovery capacity (these comments were available for reply comments). EPA contacted these commenters to verify their capacity, Based on these contacts, EPA received additional information and determined that adequate capacity for treating surface-disposed cadmium batteries exists. Therefore, EPA is not granting D006 cadmium batteries a national capacity variance.(d) Chromium Wastes. For D007 chromium and U032 (calcium chromate) wastewaters, EPA is promulgating concentration standards based on chromium reduction followed by chemical precipitation; for D0G7 and U032 nonwastewaters, EPA is promulgating concentration standards based on chromium reduction followed by stabilization. EPA believes sufficient treatment capacity exists for the volume of these wastes. Therefore, EPA is not granting a national capacity variance for them.(e) Lead Wastes.
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D008— EP toxic for lead 
P110—Tetraethyl lead 
U144— Lead acetate 
Ü145— Lead phosphate 
U146— Lead subacetate 
K069— Emissision control dust/sludge from 

secondary lead smelting 
K100— W aste leaching solution from acid 

leaching of emission control dust/sludge 
from secondary lead smeltingFor D008 wastes, EPA is promulgating standards for three categories: nonwastewaters, wastewaters, and lead-acid batteries. For D008 nonwastewater lead wastes, EPA is promulgating concentration standards based on stabilization, except where the waste contains significant concentrations of organics. In this case, these wastes may need to be incinerated prior to stabilization. Fpr D008 wastewaters, EPA is promulgating concentration standards based on chemical precipitation. EPA believes sufficient capacity exists for surface- disposed D008 wastewaters and nonwastewaters. Therefore, EPA is not granting a national capacity variance for D008 wastewaters and nonwastewaters, with the exceptions noted below.EPA is promulgating thermal recovery as the method of treatment for lead-acid batteries. Secondary lead smelters have stated that they store these wastes in piles prior to recovery. EPA has indicated in a previous rulemaking that the shells surrounding lead-acid batteries are considered to be storage containers (see 47 F R 12318 and 40 CFR 264.314(f)(3)). Therefore, to the extent that lead-acid battery storage meets all the requirements of the LDR storage prohibitions at 40 CFR 268.50, such storage is permissible.In the proposed rule, EPA solicited comments on the management of other D008 lead material at secondary smelters. EPA also indicated that storage of lead materials in waste piles prior to smelting is a form of land disposal, and as such these staging areas are subject to the statutory prohibitions. During the public comment period, EPA received several comments from the secondary lead smelting industry regarding the storage of battery parts prior to smelting. Several commenters expressed concern that EPA’s determination that staging piles are a form of land-disposal could force them to close or operate out of compliance while staging piles are replaced by tanks (assuming tank storage is viable). A s a result of these comments, EPA contacted several secondary smelters to asses the potential capacity impact of required staging area reconstruction. Because of the large volume of batteries currently processed at smelting facilities whose

Rules and Regulationscontinued storage operation remains in question, EPA is granting a two-year national capacity variance to allow storage of the batteries preceding smelting. EPA is also reconsidering whether certain forms of battery parts storage meet the meaning of “land disposal" under section 3004(k). In particular, if battery parts (or other wastes) are stored in 3-sided tank-like devices on concrete inside buildings (the present storage method of some secondary lead smelters) the Agency is not certain that the language and policies underlying section 3004(k) warrant designating such practice as “land disposal.” Given the two-year national capacity variance in this rule, however, the Agency need not make a final decision on this point in this rulemaking.For P110, U144, U145, and U146 wastes, EPA is promulgating concentration standards based on chemical oxidation followed by chemical precipitation for wastewaters, and stabilization for nonwastewaters. P110, U144, U145, and U146 nonwastewaters containing significant concentrations of organics may require incineration prior to stabilization. EPA believes sufficient capacity exists for the small volume of these wastes that are surface-disposed; therefore, EPA is not granting a national capacity variance for them.EPA is revoking the no land disposal standard based on recycling standard promulgated in the First Third rule for the non-calcium sulfate subcategory for K069 non waste waters. For K069 calcium sulfate nonwastewaters, EPA is promulgating concentration standards based on stabilization. For K069 noncalcium sulfate nonwastewaters, EPA is promulgating recycling as the method of treatment. For K069 wastewaters, EPA is promulgating concentration standards based on chemical precipitation. EPA believes adequate capacity exists to treat the volume of surface-disposed K069 wastewaters and nonwastewaters; therefore, EPA is not granting a capacity variance for them.For K100 nonwastewaters, EPA is revoking the no land disposal standard based on the “no generation standards" promulgated in the First Third rule. Today, EPA is promulgating concentration standards based on stabilization for the nonwastewaters and chemical precipitation for the wastewaters. EPA believes adequate capacity exists to treat the volume of surface-disposed K100 wastes. Therefore, EPA is not granting a capacity variance for them.
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D009— EP toxic for mercury 
K071— Brine purification muds from the 

mercury cell process in chlorine 
production, where separately repurified 
brine is not used

K 1O0— W astewater treatment sludges from 
the mercury cell process in chlorine 
production

P065— Mercury fulminate 
P092—Phenylmercuric acetate 
U151— MercuryFor D009, K108, and U151 wastewaters, EPA is promulgating concentration standards based on chemical precipitation. For P065 and P092 wastewaters, EPA is promulgating concentration standards based on chemical oxidation followed by chemical precipitation. K071 wastewater standards were promulgated in the First Third rule and remain unchanged. It should be noted that mercury-bearing wastewaters containing hexavalent chromium may require chromium reduction prior to treatment of the mercury. Likewise, wastewaters containing organics may require chemical oxidation prior to treatment of the mercury.For mercury nonwastewaters, EPA is establishing low mercury and high mercury subcategories. For the high mercury subcategory (greater than or equal to 260 mg/kg), EPA is promulgating roasting or retorting as methods of treatment for D009, K106, and U151 nonwastewaters. For the high mercury subcategory of P065 and P092 nonwastewaters, EPA is promulgating incineration followed by roasting or retorting as the method of treatment. For the low mercury subcategory of D009, K1Q6, P065, P092, and U151 nonwastewaters, EPA is promulgating concentration standards based on acid leaching and chemical precipitation.Treatment standards for K071 nonwastewaters were originally promulgated in the First Third rule. In the proposed Third Third rule, EPA proposed to revise the standards for K071 nonwastewaters with a high mercury content. For this high mercury subcategory, EPA proposed roasting or retorting as methods of treatment. For the final rule, EPA is not adopting the proposed revisions to K071 wastes, and the promulgated First Third BDAT remains unchanged.EPA believes sufficient capacity exists to treat the volume of all surface- disposed mercury wastewaters. Therefore, EPA is not granting a national capacity variance for them. Because current data do not provide sufficient information on the volume of nonwastewaters that contain high and low concentrations of mercury, EPA

conducted a worst-case analysis and assigned all volumes of surface disposed mercury nonwastewaters to both mercury retorting and acid leaching followed by chemical precipitation. EPA has identified a small amount of commercial mercury retorting capacity (16,000 gallons). There is insufficient mercury retorting capacity for D009, K106, and U151 nonwastewaters. Due to the sporadic generation rate of P wastes from year to year and the small amount of available commercial mercury retorting capacity, EPA is granting all high mercury nonwastewaters a two- year national capacity variance. EPA has also determined that there is insufficient commercial capacity for acid leaching followed by chemical precipitation; therefore, EPA is granting low mercury D009, K106, P065, P092, and U151 nonwastewaters a national capacity variance.(g) Selenium wastes.
D010—EP Toxic for selenium 
P i 03— Selenourea
P114—Thallium selenite 
U204— Selenious acid  
U205— Selenium disulfideFor selenium nonwastewaters, EPA is promulgating concentration standards based on stabilization. EPA has also determined that vitrification or recovery may be used to reach the standards. The TSDR Survey and other capacity data indicate that adequate stabilization capacity exists. Therefore, EPA is not granting selenium nonwastewaters a national capacity variance.For selenium wastewaters, EPA is promulgating concentration standards based on chemical precipitation. The TSDR Survey and other capacity data indicate that adequate chemical precipitation capacity exists; therefore, EPA is not granting selenium wastewaters a national capacity variance.(h) Silver Wastes.
D011— EP toxic for silver 
P099—Potassium silver cyanide 
P104— Silver cyanideTreatment standards for P099 and P104 nonwastewaters were promulgated in the Second Third final rule. For P099 and P i04 wastewaters, EPA is promulgating concentration standards based on chemical precipitation. For D011, EPA is promulgating concentration standards based on chemical precipitation for wastewaters, and recovery or stabilization for nonwastewaters. EPA believes adequate capacity exists to treat surface-disposed D011, P099, and P104 wastewaters and D011 nonwastewaters. Therefore, EPA is

not granting a capacity variance for them.(i) Thallium Wastes.
P113— Thallic oxide 
P114— Thallium selenite 
P115— Thallium (I) sulfate 
U214— Thallium (I) acetate 
U215— Thallium (I) carbonate 
U216—Thallium (I) chloride 
U217— Thallium (I) nitrateFor P113, P115, U214, U215, U216, and U217, EPA is promulgating thermal recovery or stabilization as methods of treatment for nonwastewaters, and concentration standards based on chemical precipitation for wastewaters. For P114, EPA is promulgating concentration standards based on stabilization, vitrification, recovery for nonwastewaters, and chemical precipitation for wastewaters. Based on the TSDR Survey and other capacity data, adequate capacity exists for surface-disposed thallium wastewaters and nonwastewaters. Therefore, EPA is not granting a national capacity variance for them.(j) Vanadium Wastes.

P119—Ammonium vanadate 
P120— Vanadium pentoxideFor P119 and P i 20, EPA is promulgating stabilization as the method of treatment for nonwastewaters, and concentration standards based on chemical precipitation for wastewaters. Because adequate capacity exists for chemical precipitation and stabilization, EPA is not granting P119 and P120 wastewaters and nonwastewaters a national capacity variance.(3) Treatment Standards for  
Remaining F  and K  W astes and U051. These groups include certain F002 and F005 wastes; F006 wastewaters and F019; F024; F025; K001 and U051; wastes from pigment production (K002 through K008); K011, K013, K014; K015; KG17 and K073; K021; K022; K025, K026, K035, and K083; K028, K029, K095, and K096; K032, K033, K034, K041, KG97, and K098 wastes; K036 and K037; K042, K085, and K105 wastes; K044, K045, K046, K047; K048 through K052; K060; K061 wastewaters; and K086.(a) Additional Treatment Standards for F0Q2 and FQ05 Wastes. Treatment standards for F002 and FQ05 were promulgated in the Solvents and Dioxins rule. Today, EPA is revising the treatment standards for F002 and F005 to account for four newly listed F002 and F0Q5 constituents. Wastewater concentration standards for FO02 containing 1,1,2-Trichloroethane and F005 containing benzene are based on: biological treatment, or steam stripping, or carbon adsorption, or liquid



Fed eral R egister /  Vol. 55, N o. 106  /  F rid ay , June 1, 1990  /  Rules an d  R egulations 2 2 6 3 9extraction. For nonwastewaters, concentration standards for these two solvents are based on incineration. For F005 containing 2-Ethoxyethanol, EPA is promulgating incineration as the method of treatment for nonwastewaters, and incineration or biodegradation as methods of treatment for wastewaters. For F005 wastewaters containing 2- nitropropane, EPA is promulgating incinceration, or wet-air oxidation followed by carbon adsorption, or chemical oxidation followed by carbon adsorption as methods of treatment. For FQ05 nonwastewaters containing 2- nitropropane, EPA is requiring incineration as the method of treatment. EPA believes that adequate treatment capacity exists for these wastes; therefore, EPA is not granting a national capacity variance for them.(b) FOO0 and F019 Wastes. For FQ06 wastewaters, EPA is promulgating concentration standards based on alkaline chlorination for cyanides and chromium reduction followed by chemical precipitation for metals. EPA believes that adequate capacity exists for the volume of surface-disposed F006 wastewaters. Therefore, EPA is not granting a national capacity variance for them.EPA is promulgating concentration standards for F019 wastewaters based on alkaline chlorination for cyanides and chromium reduction followed by chemical precipitation for chromium. In the proposed rule, EPA proposed treatment standards for amenable and total cyanide in F019 nonwastewaters based on wet-air oxidation. Due to insufficient wet-air oxidation capacity, EPA proposed a national capacity variance for these wastes. In the final rule, EPA is promulgating F019 nonwastewater concentration standards based on alkaline chlorination for cyanides and stabilization for chromium. Because sufficient treatment capacity exists to treat the F019 wastewaters and nonwastewaters, EPA is not granting a national capacity variance for them.(c) F024 Wastes. EPA promulgated concentration standards for F024 wastewaters and nonwastewaters in the Second Third rule based on rotary kiln incineration for the organic constituents in nonwastewaters, and rotary kiln incineration for organic constituents followed by chemical precipitation for metal constituents in wastewaters. Today, EPA is revising certain of these standards and is promulgating concentration standards based on stabilization for metal constituents in F024 nonwastewaters. EPA is providing the option of incineration as a treatment

method for this waste in order to remove obstacles to acceptance, previously created by the explicit standard for dioxins and furans. Several commenters responded to EPA’s request for information, indicating that the treatment facilities were not accepting the wastes due to the dioxin and furan standard. Today’s revisions to the treatment standards are expected to ensure that sufficient capacity is available to treat F024, and that all F024 wastes containing dioxins and furans will be incinerated, thereby ensuring effective treatment of these constituents. EPA has determined that adequate capacity exists to treat tkese wastewaters and nonwastewaters; therefore, EPA is not granting a national capacity variance for them.(d) F025 Wastes. On December 11,1989 (54 FR 50968), EPA amended the listing for F025 waste (condensed light ends, spent filters and filter aids, and spent desiccant wastes from the production of certain chlorinated aliphatics). The listing becomes effective on June 11,1990. Most generators already treat F025 as if it were hazardous, and some facilities commingle F024 and F025. Today, EPA is promulgating concentration standards for all categories of F025 wastewaters and nonwastewaters based on incineration. EPA has determined that no alternative treatment capacity is needed for F025 wastes. Therefore, EPA is not granting these wastes a national capacity variance, restricting land disposal on August 8,1990.(e) KQ01 and U051 Wastes. EPA is promulgating revisions to the concentration-based treatment standards for K001 organics due to a mathematical error that was made in the calculation of the original standards in the First Third rule. Since the treatment standards for U051 wastewaters and nonwastewaters are based on a transfer of the performance of K001, the concentration-based standards for U051 also reflect this change. For the organics in K001 and U051 wastewaters and nonwastewaters, EPA is promulgating concentration standards based on incineration. EPA is also finalizing concentration standards for lead in K001 and U051 based on stabilization for nonwastewaters and chemical precipitation for wastewaters. Sufficient capacity exists for treatment of both of these wastes; therefore, EPA is not granting a national capacity variance for them.(f) Wastes from Inorganic Pigment Production (K002, K003, K004, K005,K006, K007, and K008). EPA is amending the no land disposal standard previously

promulgated for K004, K005, K007, and K008 nonwastewaters. EPA is promulgating concentration standards based on chromium reduction followed by chemical precipitation for KG02, K0G3, K004, KQ06, and K008 wastewaters, and alkaline chlorination followed by chromium reduction followed by chemical precipitation for K005 and K007 wastewaters. For nonwastewater forms of these wastes, EPA is promulgating concentration standards based on stabilization. EPA believes that sufficient capacity exists for surface-disposed K002, KG03, K004,K005, K006, K007, and K008 wastewaters and nonwastewaters. Therefore, EPA is not granting a capacity variance for them.(g) K011, K013, and K014 Wastes. Treatment standards for the surface disposal of nonwastewater forms of K011, K013, and K014 were promulgated in the Second Third final rule. For K011, K013, and K014 wastewaters, EPA is promulgating concentration standards based on wet-air oxidation. The TSDR Survey indicates that sufficient capacity exists for the volume of surface- disposed K011, K013, and K014 wastewaters. Therefore, EPA is not granting a national capacity variance for them.(h) K015 Wastes. EPA is revoking the no land disposal based on no generation standard previously promulgated for K015 (benzyl chloride distillation wastes) nonwastewaters because of the reported generation of ash containing this waste. Consequently, for K015 nonwastewaters, EPA is promulgating concentration standards for five organic and two metal constituents based on incineration followed by stabilization. Sufficient capacity exists to treat this waste; therefore, EPA is not granting a national capacity variance for K015 nonwastewaters.(i) KQ17 and K073 Wastes.
K017— H eavy ends (still bottoms) from the 

purification column in the production of 
epichlorohydrin

K073— Chlorinated hydrocarbon waste from 
the purification step of the diaphragm cell 
process using graphite anodes in chlorine 
productionIn today’s rule, EPA is promulgating final treatment standards for K017 and K073 wastewaters and nonwastewaters. Concentration standards for the wastewater and nonwastewater forms of these wastes are based on incineration. Sufficient capacity exists to treat these wastes. Therefore, EPA is not granting a national capacity variance for K017 and K073 wastes.(j) K021 Wastes.
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K021— Aqueous spent antimony catalyst from 

fluoromethane productionConcentration standards are being promulgated today for wastewater and nonwastewater forms of K021 based on incineration. EPA is also promulgating concentration standards for antimony nonwastewaters based on stabilization and antimony wastewaters based on chemical precipitation. Sufficient capacity exists to treat these wastes. Therefore, EPA is not granting K021 wastes a national capacity variance.(k) K022, K025, K026, K035, and K083 Wastes. EPA is promulgating treatment standards for K022 wastewaters and all forms of K025, K026, K035, and K083 wastes. Treatment standards being promulgated today for K025 and K083 would replace current treatment standards of "No Land Disposal Based on No Generation” that were promulgated in prior rides.For organics contained in K022, K035, and K083 wastewaters, EPA is promulgating concentration standards based on: biological treatment, or steam stripping, or carbon adsorption, or liquid extraction. Concentration standards promulgated for metals in K022 and K083 wastewaters are based on chemical precipitation. For organics in K035 and K083 nonwastewaters, EPA is promulgating concentration standards based on incineration. For metals in K083 nonwastewaters, EPA is promulgating concentration standards based on stabilization of incinerator ashes.For K025 and K026, EPA is promulgating incineration as the method of treatment for wastewaters and nonwastewaters. In addition, EPA is also promulgating liquid-liquid extraction followed by steam stripping followed by carbon adsorption as an alternative method of treatment for K025 wastewaters.EPA has determined that adequate capacity exists for K022 wastewaters, and the wastewater and nonwastewater forms of K025, K026, K035, and K083. Therefore, EPA is not granting a national capacity variance for these wastes.(l) K028, K029, K095, and K096 Wastes.
K028— Spent catalyst from hydrochlorinator 

reactor in the production of 1,1,1- 
trichloroethane

K029— W aste from the product steam stripper 
in the production of 1,1,1-trichloroethane 

K095— Distillation bottoms from the 
production of 1,1,1-trichloroethane 

K096— H eavy ends from the heavy ends 
column from the production of 1,1,1- 
trichlore thaneTreatment standards based on incineration were promulgated for K028

wastewaters and nonwastewaters and the nonwastewaters forms of K029,K095, and K096 in the Second Third rule. Today, EPA is promulgating concentration standards for organics in K029, K095 and K096 wastewaters based on incineration. EPA is also promulgating concentration standards for metal constituents in K028 nonwastewaters based on stabilization. Sufficient capacity exists to treat these wastes. Therefore, EPA is not granting a national capacity variance for K028, K029, K095 and K096.(m) K032, K033, K034, K041, K097, and K098 Wastes.
K032— W astewater treatment sludge from the 

production of chlordane 
K033— W astewater treatment scrubber water 

from the chlorination o f cyclopentadiene in 
the production of chlordane 

K034— Filter solids from filtration of 
hexachlorocyclopentadiene in the 
production of chlordane 

K041— W astewater treatment sludge from the 
production of toxaphene 

K097— Vacuum  stripper discharge from the 
chlordane chlorinator in the production of 
chlordane

K098— Untreated process wastewater from 
the production of toxapheneFor K032, K033, K034, K041, K097, and K098 wastewaters and nonwastewaters, EPA is promulgating concentration standards based on incineration. Sufficient capacity exists for treatment of these wastes; therefore, EPA is not granting a national capacity variance for them.(n) K036 and K037 Wastes. EPA promulgated a treatment standard of "no land disposal based on no generation” for K036 nonwastewaters in tiie First Third rule. EPA also promulgated concentration standards based on incineration for K037 wastewaters and nonwastewaters in the First Third rule. Today, EPA is revising these treatment standards for the nonwastewater form of K036 (still bottoms from toluene reclamation distillation in the production of disulfoton) and the wastewater form of K037 (wastewater treatment sludges from tiie production of disulfoton). Today, EPA is promulgating concentration standards for K036 nonwastewaters based on incineration. EPA believes that adequate capacity exists for these surface-disposed K036 nonwastewaters. Therefore, EPA is not granting a national capacity variance for them.For K037 wastewaters, EPA is revising the concentration standard from one based on rotary kiln incineration to one based on biological treatment EPA believes that adequate capacity exists for surface-disposed K037 wastewaters;

therefore, EPA is not granting a national capacity variance for them.(o) K042, K085, and K105 Wastes.
K042— H eavy ends or distillation residues 

from the distillation of tetrachlorobenzene 
in the production of 2,4,5-T 

K085—Distillation of fractionation column 
bottoms from the production of 
chlorobenzenes

K105— Separated aqueous stream from the 
reactor product washing step in the 
production of chlorobenzenesFor K042, K085, and K105 wastewaters and nonwastewaters, EPA is promulgating concentration standards based on incineration. Sufficient capacity exists for treatment of these wastes; therefore, EPA is not granting a national capacity variance for them.(p) K044, K045, K046, K047 Wastes.For K044, K045, and K047, EPA is revoking the “no land disposal” standard promulgated in the First Third rule. EPA is promulgating deactivation as the method of treatment for wastewaters and nonwastewaters. EPA has determined adequate capacity exists to treat these wastes; therefore, EPA is not granting a national capacity variance for them.Today, EPA is promulgating concentration standards for K046 reactive nonwastewaters based on deactivation followed by stabilization. For K046 reactive wastewaters, EPA is promulgating concentration standards based on deactivation and chemical precipitation. Deactivation includes chemical reduction or detonation. In the First Third rule, EPA promulgated treatment standards based on stabilization for K046 nonreactive nonwastewaters. For K046 nonreactive wastewaters, EPA is promulgating concentration standards based on deactivation followed by chemical precipitation. EPA has determined that adequate capacity exists for these wastes. Therefore, EPA is not granting them a national capacity variance.(q) Petroleum Refining Wastes (K048- K052). EPA is promulgating treatment standards for organic constituents and cyanides in K048-K052 based on data from incineration, solvent extraction.For the metals in K048-K052, EPA is promulgating treatment standards based on stabilization and chemical precipitation. EPA is not revising the promulgated BDAT treatment standards for organic or metal constituents in K048-K052 wastewaters, nor for cyanide in nonwastewaters. In addition, today’s rule deletes the treatment standards proposed for arsenic and selenium in nonwastewater forms of K048-K052 based on stabilization. Today’s rule also promulgates revised treatment



22641Federal Register / VoL 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationsstandards for nickel and total chromium in nonwastewater forms of K048-K052 based on stabilization.The TSDR Survey indicates that642,000 tons of K048-K052 will require treatment capacity (i.e., will be displaced from land disposal and will require treatment). EPA recognizes, however, that this information is dated, and to this end undertook to obtain as current an assessment of demand for treatment capacity as possible.Based on informal contact with the petroleum industry trade association, it appears that the industry may be able to manage approximately three quarters of these wastes on-site after August 1990, in ways not involving land disposal (primarily in-house incineration, use as fuel, or use in coking). (This figure is based on an informal survey of 93 API member companies and assumes that none of the pending no migration petitions for land treatment units will be granted. However, this estimate does not account for the uncertainty and timing of constructing and obtaining permits for on-site disposal/treatment facilities.) Therefore, assuming best case (i.e., on-site capacity is available), this ' results in approximately 161,000 tons per year of wastes that will require alternative treatment capacity.EPA estimated that 100,000 tons of capacity for treatment of K048-K052 wastes existed in the form of solids incineration capacity and fuel substitution capacity (these wastes are suitable for use as alternative fuels in industrial furnaces provided that they are dewatered first). There is very little commercial solvent extraction capacity presently on-line. (EPA knows of some small volume mobile solvent extraction units being utilized in California, but these units provide limited volumetric treatment capacity.) Thus, based on these data, there would be a capacity shortfall of approximately 60,000 tons as of May 8.5However, EPA is aware of one large commercial incinerator which could come on line after May 8 that could provide additional substantial volumes of capacity (60,000 tons of new annual capacity in addition to the 100,000 tons of existing capacity) for K048-K052 wastes. This facility is presently seeking
5 It was on the basis of this analysis that EPA  

senior management tentatively concluded that a 
one-year national capacity extension might be 
warranted, which draft determination was 
communicated to all interested parties by letter late in April, a copy of which is available in the docket. This was not a final EPA decision, however, and EPA continued to monitor the situation. The 
determianton in the final rule reflects more 
information than was available to EPA at the time of its tentative determination.

a no-migration variance from EPA regarding disposal of scrubber water into a deep injection well. If the petition is granted, this facility would provide sufficient capacity to accommodate treatment demand posed by petroleum wastes. A  final decision on the nomigration petition is expected within the next six weeks. (There could still be short-term logistic difficulties associated with getting wastes to the facility and the facility coming on-line that could prevent immediate utilization of this capacity, however.)EPA also recently became aware (within the last two weeks) of additional solids incineration capacity which is presently available that would provide significant additional treatment capacity for petroleum wastes. This technology, however, requires that wastes undergo a specialized dewatering pretreatment step. The treatment company presently has two mobile dewatering prelreatment units and (according to its estimates) can add two additional dewatering units every three months. This limited amount of pretreatment equipment (there are approximately 190 petroleum facilities to be serviced) could create a temporary treatment bottleneck to use the incineration capacity. (This information appears to have been presented to the petroleum industry by the treatment company late in 1989, so that EPA does not see notice and comment problems vis-a-vis the petroleum industry in relying on the information in this rulemaking.)Based on this information, EPA has decided to grant a six-month national capacity variance for these wastes, lasting until November 7,1990. (This effectively extends the industry’s prohibition compliance date three months from the date established in the first third rulemaking). EPA believes that by this date, there will be adequate pretreatment capacity as well as incineration and fuel substitution capacity to satisfy demand. There also may be solvent extraction capacity available by that date, although there are sharply conflicting estimates in the record of how quickly solvent extraction capacity can be brought on-line. EPA would be imjustified, however, in extending the national capacity variance until solvent extraction capacity is available. See S. Rep. No.284, 98th Cong. 1st Sess. 19 ("It is not intended that a generating industry * * * could be allowed to continue to have its wastes disposed of in an otherwise prohibited manner solely by binding itself to using a facility which has not been constructed. Thus, when an ‘alternate technology’ facility is

operating at less than maximum capacity, the Administrator should determine that alternative capacity is available * * *”). Thus, EPA’s decision today is based on its best estimates of when treatment capacity of any type will be available to accommodate these wastes.EPA recognizes that these data are not the most precise, in some cases. In addition, EPA is concerned with using data that it obtains at the very end of the rulemaking in making such decisions (albeit these data tend to corroborate other existing information regarding amounts of solids combustion capacity coming on-line). Therefore, based on further information provided to EPA, EPA may amend the capacity extension in today’s rule (through use of appropriate rulemaking procedures).(r) K060 Wastes. Today EPA is revoking the “no land disposal” based on a no generation standard promulgated for K060 nonwastewaters in the First Third rule. Instead, for KG60 nonwastewaters, EPA is also promulgating concentration standards based on incineration. EPA is establishing concentration standards for K060 wastewaters based on biological treatment EPA believes that adequate capacity exists for the volume of surface-disposed K060 wastewaters and nonwastewaters requiring treatment. Therefore, EPA is not granting a national capacity variance for them.(s) K061 Wastes. Today, EPA is promulgating concentration standards based on chemical reduction followed by chemical precipitation for K061 wastewaters. EPA believes adequate capacity exists for the volume of surface-disposed K061 wastewaters. Therefore, EPA is not granting a variance for them.(t) Revisions to K089 Wastes. EPA promulgated concentration standards for K086 solvent washes in the First Third rule based on incineration and stabilization of ash for nonwastewaters, and incineration and chromium reduction followed by chemical precipitation for wastewaters. EPA is promulgating revised concentration standards for all K086 wastewater forms of these wastes based on biological treatment or wet-air oxidation followed by carbon adsorption or chemical oxidation followed by carbon adsorption for organics, chromium reduction followed by chemical precipitation for metals, and alkaline chlorination for cyanides. For nonwastewaters, EPA is promulgating concentration standards based on incineration for organics, followed by stabilization for metals. As a "worst-



22842 Federal Register / Vol.case” analysis, EPA included in the capacity analysis conducted for First Third wastes all of the K086 wastes identified in the TSDR Survey. Consequently, no additional capacity will be required by today’s rule, and no capacity variance is being granted for K086 wastes.(4) Treatment Standards for U  and P  
Wastes. Today’s rule promulgates treatment standards and capacity determinations for wastewater and nonwastewater forms of U and P wastes (as defined in 40 CFR 261.33 (e) and (f)). Treatment standards and capacity determinations for other U  and P wastes that are listed specifically as metal salts or organo-metallic8 are discussed in previous sections of today’s rule. This section also includes a discussion of U and P wastes that have been identified as potentially reactive, primarily as gases, or as cyanogens.In the proposed rule, EPA grouped all of the U and P wastes into various treatability groups based on (1) similarities in elemental composition (e.g., carbon, halogens, and metals); and(2) the presence of key functional groups (e.g., phenolics, esters, and amines) within the structure of the individual chemical represented. EPA has also accounted for physical and chemical factors that are known to affect the selection of treatment alternatives and to affect the performance of the treatment, such as volatility and solubility, when developing these treatability groups.While EPA presented the proposed treatment standards and capacity determinations for U  and P wastes according to these treatability groups, the promulgated treatment standards and capacity determinations are presented as follows: (a) Concentration- based standards for wastewaters; (b) concentration-based standards for nonwastewaters; (c) technology-based standards for wastewaters; and (d) technology-based standards for nonwastewaters.(a) Concentration-Based Standards for Specific Organic U and P Wastewaters. EPA is promulgating concentration- based standards for those specific constituents for which the U  or P waste is listed. For various reasons, EPA is regulating additional constituents for several U and P wastes.U  and P Wastewaters with Concentration Standards Based on Biological Treatment or Wet-Air Oxidation Followed by Carbon , Adsorption
P004, P020, P022, P024, P037, P047 (4,6-

Dinitrocresol), P048, P050, P051, P059, P060,
P077, P082, P101, P123, U002, U003, U004,
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U005, U009, U012, U018, U019, U022, U024. 
U025, U027, U029, U030, U031, U036, U037, 
U038, U039, U043, U044, U045, U047, U048, 
U050, U051, U052, U057, U060, U061, U063, 
U068, U067, U068, U070, U071, U072, U075, 
U076, U077, U078, U079, U080, U081, U082, 
U083, U084, U101, U105, U106, U108, U l l l , 
U112, U117, U118, U120, U121, U127, U128, 
U129, U131, U137, U138, U140, U141, U142, 
U152, U155, U157, U158, U159, U161, U162, 
U165, U168, U169, U170, U172, U174, U179, 
U180, U181, U183, U185, U187, U188, U192, 
U196, U203, U207, U208, U209, U210, U211, 
U220, U225, U226, U227, U228, U229, U240, 
(2,4-D acetic acid), U243, and U247For these U  and P wastewaters, EPA is promulgating concentration standards based on biological treatment, or wet air oxidation followed by carbon adsorption. EPA has identified sufficient capacity for treatment of these wastewaters; therefore, EPA is not granting a national capacity variance for them.(b) Concentration-Based Standards for Specific Organic U and P Nonwastewaters. EPA is promulgating nonwastewater concentration-based standards for the following U and P wastes, as proposedU  and P Nonwastewaters with Concentration Standards Based on Incineration

P004, P020, P024, P037, P047, P048, P050, P051, 
P059, P060, P077, P101, P123, U002, U004, 
U005, U009, U012, U018, U019, U022, U024, 
U025, U027, U029, U030, U031, U036, U037, 
U039, U043, U044, U045, U047, U048, U050, 
U051, U052, UQ60, U061, U063, U068, U067, 
U068, U070, U071, U072, U075, U076, U077, 
U078, U079, U080, U081, U082, U083, U084, 
U101, U105, U106, U108, U l l l , U112, U117, 
U118, U l2 a  U121, U127, U128, U129, U131, 
U137, U138, U140, U141, U142, U152, U155, 
U157, U158, U159, U161, U162, U185, U169, 
U170, U172, U174, U179, U180, U181, U183, 
U185, U187, U188, U192, U196, U203, U207, 
U208, U209, U210, U211, U220, U225, U226, 
U227, U228, U239, U240 (2,4-D acetic acid), 
U243, and U247For all of these specific organic U and P nonwastewaters, EPA has identified sufficient incineration capacity to treat these nonwastewaters; therefore, EPA is not granting a national capacity variance for them.(c) Technology-Based Standards for Specific Organic U and P Wastewaters. EPA is promulgating technology-based treatment standards (i.e., methods of treatment) rather than concentration- based constituent specific standards for these wastes. EPA is promulgating wet- air oxidation followed by carbon adsorption or chemical oxidation followed by carbon adsorption or incineration as methods of treatment Organic U and P wastes technology- based standards are indicated below:

U and P Wastewaters With (Wet-Air Oxidation, or Chemical Oxidation), Followed By Carbon Adsorption; or Incineration as Methods of Treatment
Pool, P002, P003, P005, P007, PQ08, P014, P016, 

P017, P018, P023, P026. P027, P028, P034, 
P042, P045, P048, P047 (4,6-dinitrocresol 
salts), P049, P054, P057, P058, P064, P066 
P067, P069, P070, P072. P075, P084. P088, 
P093, P095, P102, P i08, P116, P118, U001, 
U006, U007, U008, U010, U011, U014, U015, 
U016, U017, U020, U021, U026, U033, U034, 
U035, U041, U042, U046, U049, U053, U055, 
U056, U059, U062, U064, U073, U074, U085, 
U089, U090, U091, U092, U093, U094, U095, 
U097, U110, U113, U114, U116, U119, U122, 
U123, U124, U125, U126, U130, U132, U143, 
U147, U148, U149, U150, U153, U154, U156, 
U163, U164, U166, U167, U171, U173..-U176, 
U177, U178, U182, U184, U186, U191, U193, 
U194. U197. U200, U201, U202, U206, U213, 
U218, U219, U222, U234, U230, U237i U238, 
U240 (2,4-D salts and esters), U244, and 
U248.EPA has identified sufficient capacity for these organic U  and P wastewaters. Therefore, EPA is not granting a national capacity variance for them.(d) Technology-Based Standards for Specific Organic U and P Nonwastewaters. EPA is promulgating the proposed technology-based standards for the following organic U and P wastes.U  and P Nonwastewaters With Incineration as the Method of Treatment

P002, P007, POOS, P014, P01S, P017, P018, P022, 
P023, P026, P027, P028, P034, P042, P045, 
P046, P047 (4,6-dinitrocresol salts), P049, 
P054, P057, P058, P064, P066, P067, P069, 
P070, P072, P075, P082, P084, P093, P095, 
P108, P110, P118, U003, U006, U007, U010, 
U011, U014, U015, U017, U020, U021, U026, 
U033, U034, U035, U038, U041, U042, U046, 
U049, U057, U059, U062, U073, U074, U091, 
U092, U093, U095, U097, U110, U114, U ll6 , 
U119, U130, U l32, U143, U148, U149, U150, 
U153, U156, U163, U164, U167, U168, U171, 
U173, U176, U177, U178, U184, U191, U193, 
U194, U200, U202, U206, U218, U219, U222, 
U234, U236, U237, U238, U240 (Salts and 
esters), U244Incineration or Fuel Substitution as Methods of Treatment

P001, P003, P005, P088, P102, U001, U008,
U016, U053, U055, U056, U064, U085, U089, 
U090, U094, U113, U122, U123, U124, U125, 
U128, U147, U154, U166, U182, U186, U197, 
U201, U213, U248EPA has identified sufficient capacity for all of these U  and P nonwastewaters. Therefore, EPA is not granting a national capacity variance for them.(5) Potentially Reactive P  and U  

Wastes. This subgroup includes the following waste codes:
P006— Alum inum  phosphide 
P0G9— Am monium  picrate



Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22643

P015— Beryllium  dust
P056— Fluorine
P068— M ethyl hydrazine
P073— N ickel carbonyl
P081— Nitroglycerin
P087— Osmium  tetroxide
P096— Phosphine
P105— Sodium  azide
P112—Tetranitrom ethane
P122— Zin c phosphide (<10%)
U023— Benzotrichloride
U086— N ,N -Diethylhydrazine
U096— a,a-Dim ethyl benzyl hydroperoxide
U098— 1,1-Dim ethylhydrazine
U099— 1,2-Dim ethylhydrazine
U103— Dim ethyl sulfate
U109— 1,2-Diphenylhydrazine
U133— Hydrazine
U134— H ydrofluoric acid
U135— Hydrogen sulflde
U160— M ethyl ethyl ketone peroxide
U189— Phosphorus sulflde
U249— Zin c phosphide (<10%)These wastes either are highly reactive or explosive or are polymers that also tend to be highly reactive. For the purpose of BDAT determinations, EPA has identified four subcategories: incinerable reactive organics and hydrazine derivatives (P009, P068, P081, P105, P112, U023, U086, U096, U098,U099, U103, U109, U133, and U160); incinerable inorganics (P006, P096, P122, U135, U189, and U249); fluorine compounds (P056 and U134); and recoverable metallic compounds (P015, P073, and P087). For incinerable reactive organics and hydrazine derivatives, EPA is promulgating incineration, fuel substitution, chemical oxidation, or chemical reduction as methods of treatment for nonwastewaters, and incineration, chemical oxidation, chemical reduction, carbon adsorption, or biodegradation as methods of treatment for wastewaters. Because EPA has determined that sufficient treatment capacity exists for the small volume of surface-disposed incinerable reactive organic hydrazine derivates (P009, P068, P081, P i05, P112, U023, U086, U096, U098, U099, U103, U109, U133, U160, and U186), EPA is not granting a national capacity variance for them.For all incinerable inorganic nonwastewáters, EPA is promulgating incineration, chemical oxidation, or chemical reduction as methods of treatment. For wastewaters, EPA is promulgating incineration, chemical oxidation, or chemical reduction as methods of treatment. EPA has determined that sufficient treatment capacity exists for the small volume of surface-disposed incinerable inorganic wastes; therefore, EPA is not granting a national capacity variance for them.For fluorine compounds nonwastewaters, EPA is promulgating adsorption followed by neutralization as the method of treatment for P056

nonwastewaters, and neutralization or adsorption, followed by neutralization as methods of treatment for U134 nonwastewaters. For P056 and U134 wastewaters, EPA is promulgating concentration standards based on chemical precipitation. EPA believes that adequate treatment capacity exists for these wastes; therefore, EPA is not granting a capacity variance for them.In the proposed rule, EPA proposed recovery as the method of treatment for P015 wastes. During the comment period, EPA received one comment concerning PQ15 beryllium recovery, and EPA verified that beryllium recovery capacity does exist. Because EPA has determined that sufficient capacity exists for P015 wastes, EPA is not granting a variance for these wastes. For P073 wastewaters, EPA is promulgating concentration standards based on incineration or chemical oxidation; for P073 nonwastewaters, EPA is promulgating concentration standards based on stabilization. EPA has determined that there is enough capacity available to treat P073 wastewaters and nonwastewaters; therefore, EPA is not granting a capacity variance for them. For P087 wastewaters and nonwastewaters, EPA is promulgating recovery as the method of treatment. EPA has determined that there is not sufficient treatment capacity for P087 wastewaters and nonwastewaters, and is granting these wastes a national capacity variance.(6) Gases. This treatability group includes the following groups: P076 (Nitric oxide), P078 (Nitrogen dioxide), and U115 (Ethylene oxide). For P076 and P078 wastewaters and nonwastewaters, EPA is promulgating venting into a reducing medium as the method of treatment. For U115, EPA is promulgating thermal or chemical oxidation as methods of treatment for nonwastewaters, and incineration, or chemical oxidation followed by carbon adsorption, or wet-air oxidation followed by carbon adsorption as methods of treatment for wastewaters. Because no volumes of P076, P078, and U115 were reported as surface disposed in the TSDR survey, EPA is not granting a national capacity variance for them.(7) U  and P  Cyanogens. For the U and P wastes containing cyanide, P031 (Cyanogen), P033 (Cyanogen chloride), and U246 (Cyanogen bromide), EPA is promulgating incineration, chemical oxidation, or wet-air oxidation as methods of treatment for both wastewaters and nonwastewaters. EPA has determined that sufficient capacity exists to treat these wastes; therefore, EPA is not granting a national capacity variance for them.

(8) Capacity Determination for Multi- 
Source Leachate, (a) Definition and Applicability. EPA defines multi-source leachate as leachate that is derived from the treatment, storage, disposal, or recycling of more than one listed hazardous waste. Under today’s final rule, such leachate will be restricted from land disposal. Residues from treating such leachate, as well as residues such as soil and groundwater that are contaminated by such leachate, are also restricted from land disposal under this rule. Leachate derived from a single source must meet the standard developed for the waste code from which it is derived; therefore, such leachate is not subject to the standards developed for multi-source leachate.(b) Previous Treatment Standards.EPA imposed land disposal prohibitions on multi-source leachate in the Solvents and Dioxins, California list, and First Third rulemakings. In the First Third rule, multi-source leachate would have to be treated to satisfy all the standards applicable to the original wastes from which the leachate is derived (see 53 FR 31146-150 (August 17,1988)). EPA revisited the issue of treatability of multi-source leachate to address concerns raised by the hazardous waste management industry, and rescheduled promulgation of a land disposal restriction for multi-source leachate to the Third Third rule in order to fully study the most appropriate section 3004(m) treatment standards for multisource leachate and to reevaluate the issue of available treatment capacity (see 54 FR 8264 (January 27,1989)).(c) Final Treatment Standards. In today’s rule, EPA is promulgating one set of wastewater and one set of nonwastewater treatment standards for multi-source leachate; these standards would apply to residuals derived from the storage, treatment, or disposal of multi-source leachate. For treating multisource leachate in the form of wastewater, EPA is promulgating concentration standards primarily based on biological treatment followed by chemical precipitation, or wet-air oxidation followed by carbon adsorption followed by chemical precipitation for organic and inorganic constituents. For nonwastewaters, EPA is promulgating concentration standards based on incineration for organic constituents and on stabilization for metals.(d) Volumes Requiring Alternative Treatment or Recovery Capacity. EPA relied on data from the TSDR Survey, the Generator Survey, and other capacity data to determine whether sufficient alternative treatment or
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recovery capacity is available for multisource leachate.Multi-source leachate is primarily generated in landfills. However, EPA recognizes that multi-source leachate can also be generated at closed facilities. Because only sparse data exist on such leachate, EPA requested comments on the characterization of multi-source leachate at closed facilities and on the volume of treated leachate that is presently land-disposed in surface disposal units. EPA also requested the submission of current data from interested parties on the volumes of multi-source leachate generated, the current management of such leachate, the amount of residuals generated, and the waste constituent composition of multi-source leachate.Several commenters suggested that EPA has underestimated required capacity for multi-source leachate because leachate from closed landfills and ground water from corrective actions and CERCLA cleanups were not considered. EPA did not obtain adequate data to quantify the volumes of such leachates and leachate treatment residuals that might be surface disposed. These surface- disposed volumes, however, are not expected to affect the national capacity variance determination.In addition to data from the TSDR and Generator Surveys, EPA examined data submitted as part of a leachate study plan by four major companies managing hazardous wastes at 17 facilities. EPA evaluated this information'to estimate the volume of multi-source leachate requiring alternative treatment(e) Determining National Variances for Multi-Source Leachate. EPA analyzed the alternative treatment or recovery capacity for two categories of multi-source leachate: wastewaters and nonwastewaters.Most multi-source leachate is managed in wastewater treatment systems and discharged via an NPDES permit and/or to a POTW. EPA estimates that over 41 million gallons of multi-source leachate nonwastewater residues are surface disposed.Given the low volumes of surface- disposed multi-source leachate wastewaters and the adequate capacity to treat these wastes, EPA proposed and has decided not to grant a national capacity variance for surface-disposed multi-source leachate wastewaters. For multi-source leachate nonwastewaters, EPA is finalizing its proposal to grant a two-year national capacity variance for these wastes, because there is insufficient incineration capacity.Most commenters agreed with the proposed variance for surface-disposed

multi-source leachate nonwastewaters. However, a few commenters requested a national capacity variance for surface- disposed multi-source leachate wastewaters. However, commenters did not provide evidence of surface- disposed volumes of multi-source leachate wastewaters. EPA did not revise the estimates of wastewater volumes because no data were provided showing volumes of multi-source leachate wastewaters that are surface- disposed. Also, as noted above, this surface disposal must involve retrofitted surface impoundments, under RCRA section 3005(j)« which ordinarily are section 3005(ji(ll) impoundments. Therefore, there should be little additional demand for capacity for displaced leachate wastewaters. Commenters did not dispute this analysis.(9) Capacity Determination fo r M ixed  
Radioactive W astes, (a) Background. EPA has defined a mixed RCRA/ radioactive waste as any matrix containing a RCRA hazardous waste and a radioactive waste subject to the Atomic Energy Act (53 FR 37045, 37046, September 23,1988). Regardless of the type of radioactive constituents that these wastes contain (e.g., high-level, low-level, or transuranic), they are subject to the RCRA hazardous waste regulations, including the land disposal restrictions.Radioactive wastes that are mixed with spent solvents, dioxins, or California list wastes are subject to the land disposal restrictions already promulgated for those hazardous wastes. EPA has determined, however, that radioactive wastes that are mixed with First Third and Second Third wastes will be included in the Third Third rulemaking (40 CFR 268.12(c)). Thus, today’s rule addresses radioactive wastes that contain First Third, Second Third, and Third Third wastes.(b) Data Sources. The Department of Energy (DOE) is a major generator of mixed RCRA/radioactive wastes. For data on DOE wastes, EPA used a data set submitted by DOE. This data set is based on a recent DOE survey and contains information on mixed RCRA/ radioactive waste inventories, generation rates, and existing and planned treatment capacity at 21 DOE facilities.A  variety of non-DOE facilities also generate mixed RCRA/radioactive wastes, including nuclear power plants, academic and medical institutions, and industrial facilities. A  variety of information sources were used to identify the non-DOE generators, estimate the quantities and types of mixed RCRA/radioactive wastes that

they generate, and determine current management practices and treatment capacity. These sources included the TSDR Survey, the Generator Survey, and other studies. EPA believes that these sources provide available information on non-DOE mixed RCRA/ radioactive wastes.(c) Determining National Variances for Mixed RCRA/Radioactive Wastes. After investigating the data sources noted above, EPA estimated that approximately 393 million gallons of radioactive waste mixed with First, Second, and Third Third wastes will require treatment. Contaminated soil and debris accounts for 193 million gallons of this total, which also includes wastes generated annually as well as untreated wastes in storage. Although DOE is in the process of increasing its capacity to treat mixed RCAR/ radioactive wastes, data supplied by DOE indicate a current capacity shortfall for the treatment of First, Second, and Third Third mixed RCRA/ radioactive wastes. DOE indicated a stabilization capacity of approximately2.8 million gallons and a neutralization capacity of approximately 406,000 gallons. The data, however, showed significant alternative treatment • capacity shortfalls for all treatment technologies, including stabilization and neutralization. EPA’s investigation of non-DOE data sources showed a significant lack of commercial treatment capacity as well. Although one facility was identified that manages a specific type of mixed RCRA/radioactive waste, data sources indicate a lade of sufficient treatment capacity for all treatment technologies. Thus, EPA has determined that sufficient alternative treatment capacity is not available and is granting a two-year national capacity variance for mixed RCRA/radioactive waste wastewaters and nonwastwaters.One commenter indicated that the proposed two-year national capacity variance is unlawfully and unnecessarily broad, and that EPA should grant variances only for specific waste streams. EPA disagrees with this statement. The capacity analysis was based on detailed, stream-specific data supplied by D O E as well as the best available non-DOE data sources. Although sufficient treatment capacity may exist at certain facilities for certain mixed RCRA/radioactive wastes, EPA’s capacity analysis methodology is designed to assess available treatment capacity at the national level. (See RCRA section 3004(h)(2).) EPA believes the capacity analysis performed demonstrates a mixed RCRA/ radioactive waste cap,' city shortfall for



Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22645all alternative treatment technologies at the national level.The same commenter indicated that EPA must determine that available treatment capacity existing for non- radioactive RCRA hazardous waste is inappropriate for mixed RCRA/ radioactive wastes. EPA believes that the lack of commercial mixed RCRA/ radioactive waste treatment capacity was sufficiently demonstrated in the proposed rule. Not only does the TSDR Survey show a lack of permitted treatment facilities accepting mixed RCRA/radioactive wastes, the most recent data made available by States and State low-level waste compacts support the same conclusion. For the reasons iterated here, EPA believes that the national capacity variance for mixed RCRA/radioactive wastes is both necessary and justified. All other commenters addressing the national capacity variance were in support of EPA’s proposal.One commenter raised the question of whether naturally-occurring radioactive materials (NORM) containing RCRA listed or characteristic hazardous wastes fall under the definition of mixed RCRA/radioactive wastes. The question was also raised whether the national capacity variance extends to these materials. EPA believes that because NORM are not regulated by the Atomic Energy Act, these materials do not fall under the definition of mixed RCRA/ radioactive wastes. EPA recognizes, however, that insufficient alternative treatment capacity exists to handle these materials. Therefore, EPA is granting a two-year national capacity variance to hazardous wastes mixed with NORM.EPA recognized that its information for the proposed rule on mixed RCRA/ radioactive wastes generated and managed by non-DOE facilities might have been incomplete. Consequently, EPA requested comments by interested parties on the current generation of mixed RCRA/radioactive wastes. O f particular interest to EPA was information on mixtures of radioactive wastes and First, Second, or Third Third waste streams. Although several commenters addressed problems associated with the storage and disposal of mixed RCRA/radioactive wastes, only one commenter indicated that additional data were available. The data confirm the lack of available treatment capacity and the commenter supports the proposed national capacity variance.

2. Determination o f Alternative 
Capacity and Effective Dates for 
Underground Injected Waste.Today, EPA is prohibiting the underground injection of virtually all remaining RCRA section 3004(g) wastes, including characteristic wastes, for which no effective dates have been set. EPA is not acting on certain newly listed or newly identified wastes. In the proposed rule, EPA solicited comments on the volumes and characteristics of the wastes represented in this section, as well as any information on the characteristics and volumes of any multi-source leachate that is currently being injected.EPA received several responses to this request. One commenter submitted data on the volume of U  wastes (20,456 gallons) deepwell injected at its facility in 1989. However, this facility has subsequently received approval of its no-migration petition. Another stated that 3.3 million gallons of P and U wastes are underground injected at its facility. The facility has proved, however, that this stream qualified for the mixture rule exception under RCRA section 261.3(a)(2)(iv), and is therefore not considered a hazardous waste. One commenter indicated it was injecting 7,200 tons of D004 waste at one of its facilities. Further, one commenter stated that it was injecting a wastewater containing U115. Additionally, one commenter submitted an underground injection well survey. EPA acknowledges these comments and has incorporated them appropriately into the capacity analysis.EPA also received comments pertaining to the form of certain wastes. Several commenters indicated that the nonwastewater forms of D002, D003 (reactive cyanide), D007, and K014 were injected and needed to be included in the capacity analysis. EPA agrees that nonwastewaters were not discussed for many deepwell injected wastes and has evaluated these waste forms for the final rulemaking.a. Effective Date Determinations for Wastes with Treatment Standards in Today’s RuleConsistent with the policy established in previous land disposal restrictions, EPA is restricting on August 8,1990, the underground injection of all wastes, with treatment standards in today’s rule, that are not currently being deepwell- injected. This decision is consistent with the intent of RCRA in moving hazardous wastes away trom land disposal and toward treatment. Wastes that are not currently being deepwell-injected are listed in table III.B.2.(a).

The volumes of deepwell-injected wastes that require alternative commercial treatment and/or recycling capacity are presented in table UI.B.2.(b). This table does not include wastes that are currently being deepwell-injected by facilities with appropriate on-site alternative treatment technologies for treating the waste.EPA is establishing effective date determinations for all underground injected wastes in treatability groups. If there is adequate available alternative treatment capacity for all the injected volume in a single treatability group, then every waste in that group will be restricted from underground injection. If there is inadequate available alternative treatment capacity for the injected volume in a single treatability group, then EPA is allocating as much of the available capacity to the wastes requiring treatment. All remaining wastes in the treatability group, for which no capacity exists, will receive a two-year national capacity variance.EPA believes that this is most consistent with Congressional intent, which favors both treatment over disposal and minimal use of capacity variances. EPA specifically solicited comments on this approach; however no comments were received during the public comment period.EPA recognizes that the effective prohibition date of the Third Third rule will critically affect the management of large volumes of wastes disposed of onsite in injection wells at a number of facilities. On-site injection wells are characterized by direct piping of wastes from plant operations to the injection facility. In contrast, off-site injection facilities receive manifested wastes from other plant operations which are transported directly to the injection facility.The injection wells at on-site facilities are directly connected to the plant operations and, all totaled, handle at least five billion gallons of hazardous waste per year. In order to realistically meet the treatment requirements for the Third Third rule, the plant managers will need time to make considerable logistical adjustments such as repiping, retooling, and development of transportation networks at the plant operation facility. Therefore, EPA does not believe that treatment capacity is available if there is no feasible way for generators to transport their wastes to the treatment facilities. EPA can legitimately consider the time necessary to do this in determining whether to grant a national capacity variance.EPA has relied on such logistic factors in prior rulemakings to determine when
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capacity is realistically available. EPA notes that these same logistic factors do not appear necessary to warrant any extension for waste sent to o££-site commercial injection facilities as those for on-site injection facilities. EPA believes that facilities disposing of wastes through off-site deepwell injection already have these plant adaptations and transportation networks in place, and therefore do not require any extension of the effective date. Consequently, EPA is using its authority under section 3004(h) of RCRA to provide a six-month extension beyond the May 8,1990 statutory prohibition date for all Third Third wastes disposed of at on-site injection facilities directly connected to plant operations.Table in.B.2(c) indicates the amount of capacity available for treating underground injected wastes, the demand from these injected wastes on each treatability groups, and which treatability groups require capacity variances. More information on EPA’s procedure for apportioning treatment capacity in these treatability groups can be found in the Third Third Background Document for the treatability groups.A  number of the following treatability groups account for relatively small (less than 100,000 gallons/year) amounts of underground injected wastes. EPA believes that these small streams place little demand on nationwide treatment capacity.Presented below are the treatment technologies EPA used in the capacity analysis for all deepwell-injected wastes. EPA selected these technologies based on the BDATs used for establishing the concentration and technology based standards being promulgated today. For the capacity analysis, EPA assigned volumes of wastes mixed with other wastes to the appropriate treatment such that the treatment standards for all wastes will be met. Consequently, some of the technologies listed below are treatment trains that include the BDAT used to determine the standard plus another technology. Table III.B.2.(d) summarizes the wastes for which EPA is granting a two-year national capacity variance for underground injected wastes.

T a b l e  III.B.2.(a).—W a s t e s  (With  T r e a t m e n t  S t a n d a r d s ) T h a t  A r e  No t  Und e r g r o u n d  In je c t e d
[Prohibited from Underground Injection on August 8, 

1990]

T a b l e  III.B.2.(b).— Re q u ir e d  A l t e r n a t iv e  C o m m e r c ia l  T r e a t m e n t /R e c y c l in g  C a p a c it y  f o r  Un d e r g r o u n d  Inj e c t e d  W a s t e s
[million gallons/year]

Rrst Third Codes
K004, K008, K015 (nonwastewaters), K017, K021 

(wastewaters). K022 (wastewaters), K035, K036 
(nonwastewaters), K037 (wastewaters),. K044, 
K045, K046 (reactive nonwastewaters and all 
wastewaters), K047, K060 (wastewaters), K061 
(wastewaters), K069 (CaS04 nonwastewaters 
and aU wastewaters), KG73, K084, K085, K101 
(nonwastewaters), K102 (nonwastewaters), 
KT06, P001, P004, P010, P012, P015, P016, 
P018, P036, P037, P068, P070, P081, P082,
P084, P087, P092, P105, P108, P110, P115,
P120, P123, U010, U016, U018, U020, U022,
U029, U036, U041, U043, U046, U050, U051,
U053, U061, U063, U064. U066, U067, U077,
U078, U086, U089, U108, U124, U129, U130,
U137, U155, U158, U171, U177, U180, U209,
U237, U238, U248, U249.

Second Third Codes
K025 (Wastewaters), K028 (wastewaters), K029 

(wastewaters), K041, K042, K095 (wastewaters), 
K096 (wastewaters), K098, K105, P002, P003, 
P007, P008, P013 (wastewaters), P014, P026, 
P027, P049, P054, P060, P066, P067, P072,
P099, PI 04, Pt07, P112, P113, P114, U003,
U005, U011, U014, U015, U021, U023, U025,
U026, U035, U047, U049, U057, U059, U060,
U062, U073, UG83, U092, U093, U094, U095,
U097, U098, U099, U101, U109, U110, U111,
U114, Ut16, U1t9, U127, U128, U131, U135,
U142, U143, U144, U146, U149, U150, U161,
U163, U164, U168, U172, U173, U174, U176,
U178, U179, U189, U193, U196, U203, U205,
U206, U208, U213, U214, U215, U216, U217,
U218.

Third Third Codes
K003, K005 (wastewaters), K006, K007

(wastewaters), K026, K033, K034, K100
(wastewaters), P006, P009, P0t7, P022, P023, 
P024, P028, P031, P033, P034, P038, P042,
P045, P046, P047, P064, P065, P073. P076,
P077, P078, P088, P093, P095, P096, P101,
P103, P116, P118, P119, U004, U006, U017,
U024, U027, U030. U033, U038, U039, U042,
U048, U052, U068, U071, U072, U075, U076,
U079, U081, U082, U084, U085, U090, U091,
U096, U117, U120, U121, U123, U125, U126,
U132, U136, U139, U141, U145, U148, U152,
U153, U156, U166, U167, U181, U182, U183,
U184, U186, U187, U191, U201, U202, U204,
U207, U222, U225, U234, U236, U240, U243,
U246, U247.

Newly Listed Wastes 
F025.

Waste code

First Third Code
F006........ ..... .........
F019..._.......... .......
K011........... ............
K013____________
K014---------- -------------
K031........................
K086.......................
P005____________
P011____________
P020___ ________
P048..................... ..
P050................... ....
P058____________
P059____________
P069........................
P102........................
P122___________ _
U007____________
U009_______ ___ _
U012.............. ........
U019__ _________
U031..__ ________
U037.......................
U044.......................
U074.......................
U103____________
U105____________
U115............. .........
U122............... ........
U133____________
U134____________
U151____________
U154...................
U157.......................
U159_________ _
U185____ ________
U188_..............._...,
U192......................
U200____________
U210.......................
U211..................
U219................. .....
U220__________
U226____________
U227................ .....
U228............ ,........

Second Third Code
K097...............—
P057____________
U002............ .........
U008......................
U032........... ...........
U070.............. .......
U080______ ______
U106......................
U138......................
U140__ _________
U147____________
U162— ....... .'.......
U165......................
U169____________
U170™....... ...........
U239__________ ,
U244..................... .

Third Third Code
D001___________
D002.....................
D003.....................
D004.....................
D005.....................
D006.....................

Capacity 
required for 

under
ground 
injected 
wastes

5.0 
<0.1
433.2
407.2 
131.0

1.1 
0.2

<0.1
<0.1

0.1
0.1
0.4

<0.1
0.4
0.1

<0.1
<0.1

0.1
<0.1

0.1
0.8
0.1

<0.1
0.1

<0.1
<0.1

0.1
8.0
0.1
0.1
0.2
0.1
0.3
0.1

<0.1
1.0
0.2
0.1
0.3
1.0
0.1

<0.1
<0.1

0.1
2.7 

<0.1

<0.1
<0.1

0.1
0.1

<0.1
0.1
2.8 
0.1 
0.1 
1.0

<0.1
0.1

<0.1
0.1
0.3
0.2

<0.1

6.9
1924.5
1745.7

10.0
1.3
1.6
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Waste code

Capacity 
required for 

under
ground 
injected 
wastes

D007........................................................... 2012
nooft................................................... 3 8
noos....................................................... 1.2
D010......................... ........ ......................... 95 2
D011............................................................ 0 3
n o i7 ................................................ 2 3
n o m ............................................... 2 3
n o ia .................................................... 2 4
D OIS......................................................... 2.3

2.3

Waste code

Capacity 
required for 

under
ground 
infected 
wastes

0017.............. : .........................  „ 2.3
F03S » ........................................ 15.1
K002............................................. 0.1
K032........ .....„ ........................................... <0.1
K083............................................................ 5.0
P051............................................................ < 0 1
P056............................................ c-O 1
P075.................. ............................. <rO 1
U001.............................................. 0 5
U034............................................................ <0.1

Waste code

Capacity 
required fo r 

under
ground 
infected 
wastes

11045............................. <0.1
0.1

<0.1
<0.1
<0.1
<0.1
<0.1
<0.1

0.1

U055....................................................
U056...................................
U112..................................
U113..........................................................
U118...............................................
U160...................
U194............ .........................
U197............................................................

1 Multi-source leachate.

T able III.B.2.(c)— Available and Required Alternative Commercial T reatment (Including Recycling) Capacity for
Underground Injected  Wastes

[millions of gaHons/yr.]

Technology

Acid leaching followed by chemical precipitation............................... ........................
Aikaiine chlorination........ ......................................................................................... ............
Alkaline chlorination followed by chemical precipitation............................................
Biological treatment____________________ .,_____________ ..___ ____________ ______
Biological treatment followed by chemical precipitation........................................... .
Chemical oxidation followed by chemical precipitation............................... ................
Chemical oxidation followed by chromium reduction and chemical precipitation.
Chemical precipitation_______________________________ ____________ ____________
Chromium reduction followed by chemical precipitation.............................................
Combustion of liquids____ __________ _______________ _________ ________________
Mercury retorting............................................. .................. ............................. ....... ...............
Neutralization........... ...................... ............................................................ ............................
Stabilization________„___ ________ ___________________________________ __________
Wet-air oxidation___________________ ______________________ _________ __________
Wet-air oxidation followed by carbon adsorption_______________________________

Available
capacity

Reouired
capacity Variance

0 < 1 Yes.
1 48 Yes.
4 < 1 No.

47 2 No.
13 15 Yes.
21 1,684 Yes.

< 1 195 Yes.
314 119 No.

9 239 Yes.
219 54 No.

< 0 1 < .0 2 Yes.
14 1,638 Yes.

305 4 No.
< 1 1,027 Yes.
< 1 < 1 No.

Table III.B.2. (d) Summary of T w o-Year National Capacity Variances for Underground Injected  Wastes

Required alternative treatment technology Waste code Physical form

Acid teaching followed by chemical precipitation........................................................................... D009 
D003 1 
D003 2 
D003* 
D007 
DOG 9 
D002 4 
K011 
K013 
K014 
F039 8

Low mercury nonwastewater
Wastewater/ nonwastewater
Wastewater/nonwastewater
Wastewater/non waste water
Wastewater/nonwastewater
High mercury nonwastewaters
Wastewater/nonwastewater
Wastewater
Wastewater
Wastewater/nonwastewater
Wastewater

Alkaline chlorination................................................ .......................................
Chemical oxidation followed by chemical precipitation.....................................................................
Chemcial oxidation followed by chromium reduction and Chemical precipitation................... ............................
Chromium reduction followed by chemical precipitation....................... ........... .....................
Mercury Retorting...........................................................................................
Neutralization.................................. ............................ ..................
Wet-air oxidation...........................................................................

Wet-Air oxidation followed by carbon carbon adsorption followed by checmical precipitation; biological 
treatment followed by chemical precipitation.

1 D003 (Cyanides)
2 D003 (Sulfides)
2 D003 (Explosives, water reactives, and other reactives)
* Deepwell injected D002 liquids with a pH less than 2.0 must meet the California list treatment standards on Auqust 8 ,1990 
5 Multi-source Leachate(1) A cid  Leaching follow ed by  

Chem ical Precipitation. EPA is promulgating concentration standards for low mercury D009 nonwastewaters based on acid leaching followed by chemical precipitation. EPA’s data does not differentiate between low and high mercury concentration nonwastewaters. Consequently, for the capacity analysis EPA conducted a worst-case analysis and assigned the volume of deepwell- injected DG09 nonwastewaters to both

acid leaching followed by chemical precipitation and mercury retorting (the BDAT for the high concentration mercury subcategory).There is no commercial acid leaching followed by chemical precipitation capacity, therefore, EPA is granting D009 low concentration mercury nonwastewaters a two-year national capacity variance, restricting this waste from underground injection on May 8, 1992.

(2) A lkaline Chlorination. Treatment standards based on alkaline chlorination are being promulgated today for D003 (reactive cyanide). (EPA also determined that the standards may be met using wet-air oxidation or electrolytic oxidation.) As shown in table III.B.2.(c), the less than 1 million gallons per year of available capacity are inadequate to address the quantity of hazardous waste annually deepwell- injected requiring this type of treatment.
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Therefore, EPA is granting a two-year national capacity variance to D003 (reactive cyanide) wastewaters and nonwastewaters. This waste will be restricted from injection on May 8,1992.(3) A lkaline Chlorination follow ed by  
Chem ical Precipitation. Treatment standards based on alkaline chlorination and chemical precipitation are today being promulgated for F006 cyanide wastewaters and F019 wastewaters. As shown in Table III.B.2.(c), the available capacity of 6 million gallons is adequate to treat the quantity of hazardous waste annually deepwell-injected requiring this type of treatment. EPA is prohibiting these wastes from underground injection on August 8,1990. (For facilities with injection wells directly connected to plant production operations, the effective date is November 8,1990, as discussed at the beginning of this section).(4) Biological Treatment For P020, P048, U002, U009, U019, U031, U112, U140, U159, U170, U188, U220, and U239, EPA is promulgating concentration standards based on biological treatment for wastewaters. (EPA also determined that the standards may be met using wet-air oxidation followed by carbon adsorption). Because there is adequate biological treatment capacity for these deep well injected wastes, EPA is not granting a national capacity variance for them. (For facilities with injection wells directly connected to plant production operations, the effective date is November 8,1990, as discussed at the beginning of this section.)(5) Chem ical Oxidation follow ed b y  
Chem ical Precipitation. EPA is promulgating concentration standards for P122 wastewaters based on chemical oxidation. For the capacity analysis,EPA assigned P122 wastewaters to chemical oxidation followed by chemical precipitation. EPA has determined that adequate capacity exists to treat P122 wastewaters; therefore, EPA is not granting P122 wastewaters a national capacity variance.EPA is promulgating deactivation as the method of treatment for D003 (sulfides), which includes chemical oxidation. For the capacity analysis, EPA assigned this waste to chemical oxidation followed by chemical precipitation. As indicated in Appendix VI, EPA has identified other technologies for treating these wastes. The aggregate capacity of the additional technologies is still insufficient for treating these D003 wastes. Therefore, EPA is granting a two-year national capacity variance to D003 (sulfide) wastewaters and nonwastewaters. This

waste will be restricted from injection on May 8,1992.(6) Chem ical Oxidation follow ed by  
Chromium Reduction and Chem ical 
Precipitation. For D003 (explosives, water reactives, and other reactives), EPA is promulgating standards based on deactivation. EPA did not have data in sufficient detail to differentiate between explosives, water reactives and other reactives. Consequently, for the capacity analysis, EPA has grouped these wastes into one group. For the capacity analysis, EPA assigned all volumes to chemical oxidation, chromium reduction, and chemical precipitation.As indicated in Appendix VI, EPA has identified other technologies for treating these wastes. The aggregate capacity of the additional technologies is still insufficient for treating these D003 wastes. Therefore, EPA is granting a two-year national capacity variance to these wastes, restricting D003 (explosives/reactives) wastewaters and nonwastewaters from underground injection on May 8,1992.(7) Chem ical Precipitation. Wastewater forms of D004, D005, D006, D008 (lead-non-battery), D009, D010, D011, F006, K031, P011, P056, U134, and U151 represent those wastes best treated by chemical precipitation. As shown in table HI.B.2.(c), the 331 million gallons per year of available chemical precipitation are adequate to treat the quantity of hazardous waste annually deepwell-injected requiring this type of treatment. EPA is prohibiting these wastes from underground injection on August 8,1990. (For facilities with injection wells directly connected to plant production operations, the effective date is November 8,1990, as discussed at the beginning of this section).(8) Chromium Reduction follow ed by  
Chem ical Precipitation. Treatment standards based on chromium reduction and chemical precipitation are today being promulgated for wastewater forms of D007, F006, K002, P011, and U032. As shown in Table IH.B.2.(c), the 32 million gallons per year capacity of available chromium reduction and chemical precipitation is inadequate to treat the quantity of hazardous waste annually deepwell-injected requiring this type of treatment. Excluding D007, however, adequate capacity exists to treat the remaining wastes. Therefore, EPA is granting a two-year national capacity variance to D007 wastewaters and nonwastewaters, prohibiting this waste from underground injection on May 8, 1992. For the remaining wastes, no national capacity variance is being granted.

(9) Combustion o f Liquids. Combustion of liquids is the standard of treatment for deepwell injected D001 (ignitable liquids), D011, D012, D013, D014, D015, D016, D017, K032, K083, K086, K097, P005, P050, P051, P057, P059, P069, P075, P102, U001, U007, U008,U012, U019, U034, U037, U044, U045, U055, U056, U070, U074, U080, U103, U105, U106, U112, U113, U115, U118, U122, U133, U138, U147, U154, U157, U159, U160, U162, U165, U169, U185, U192, U194, U197, U200, U210, U211, U219, U220, U226, U227, U228, U239, and U244. Although U041, U077, U083, U084, and U213 are also underground injected, because they will be treated on-site, their quantities are not included in required capacity for combustion of liquids. As shown in table III.B.2.(c), the 219 million gallons per year of available capacity are adequate to treat the quantity of hazardous waste annually deepwell-injected requiring this type of treatment. Therefore, these wastes will be restricted from underground injection on August 8,1990. (For facilities with injection wells directly connected to plant production operations, the effective date is November 8,1990, as discussed at the beginning of this section).(10) M ercury Retorting. Treatment standards based on mercury retorting are being promulgated for nonwastewaters forms of D009 wastes. As shown in table III.B.2.(c), the less than .01 million gallons per year of available mercury retorting capacity are inadequate to treat the quantity of this waste annually deepwell-injected requiring this type of treatment. EPA is granting a two-year national capacity variance to the nonwastewater forms of D009, restricting this waste from underground injection on May 8,1992.(11) Neutralization. EPA is promulgating deactivation as the method of treatment for D002 wastewaters and nonwastewaters. For the capacity analysis, EPA assigned all D002 acids and alkalines to neutralization. As indicated in appendix VI, EPA has identified other technologies for treating these wastes. The aggregate capacity of the additional technologies is still insufficient for treating D002 wastewaters and nonwastewaters. Therefore, EPA is granting a two-year national capacity variance for the D002 wastewaters and nonwastewaters, restricting this waste from underground injection on May 8, 1992. Deepwell injected D002 liquids with a pH less than 2.0, which received a two-year national variance in the California list rulemaking, are required



22649Federai Register / V o i.to meet the California list treatment standards on August 8,1990.(12) Stabilization. For residuals containing D005, D006, D007, D008 (lead- non-battery), D011, K002, K083, K086, and U032, stabilization is part of the treatment train. As shown in Table in.B.2.(c), the 265 million gallons per year of available capacity are adequate to treat the quantity of hazardous waste residuals requiring this type of treatment. These residuals will be prohibited from land disposal on August8,1990. (For facilities with injection wells directly connected to plant production operations, the effective date is November 8,1990, as discussed at the beginning of this section.)(13) W et-Air Oxidation. K011, K013, and K014, represent all of the underground injected hazardous wastes addressed in today’s rule that are best treated by wet-air oxidation. As shown in table UI.B.2.(c), the less than 1 million gallons of available capacity are inadequate to treat the quantity of K011 wastewaters, K013 wastewaters, and K014 wastewaters and nonwastewaters annually deepwell-injected requiring this type of treatment. Therefore, EPA is granting a two-year national capacity variance to the wastewater forms of K011, K013, and K014, and the nonwastewater form of KOI4, prohibiting these wastes from underground injection on May 8,1992.(14) W et-Air Oxidation follow ed by  
Carbon Adsorption. For P058 wastewaters, treatment standards based on wet-air oxidation and carbon adsorption are being finalized today. As shown in Table UI.B.2.(c), the less than 1 million gallons of available capacity are adequate to treat the quantity of P058 annually deepwell-injected required this type of treatment; therefore, EPA is not granting a national capacity variance for this waste. (For facilities with injection wells directly connected to plant production operations, the effective date is November 8,1990, as discussed at the beginning of this section.)(15) Biological Treatment follow ed by 
Chemical Precipitation or Wet A ir  
Oxidation follow ed by Carbon 
Adsorption follow ed by Chem ical 
Precipitation. For F039 (multi-source leachate) wastewaters, EPA is promulgating concentration standards based primarily on biological treatment followed by chemical precipitation or wet air oxidation followed by carbon adsorption followed by chemical precipitation. As shown in table III.B.2.(c), the approximately 14 million gallons of available capacity is insufficient to handle the 15 million gallons of required capacity. EPA notes that the 14 million gallons of available

55, N o. 106 / Friday, June 1, 1930 / Rules and Regulationscapacity is the maximum available, as a portion of this volume is contributed by a facility that was scheduled to come on-line in 1988. EPA was unable to determine whether this facility is currently operating. Because of the lack of available capacity, EPA is granting a national capacity for this waste.b. Response to Request for Data on Underground Injected KOI4 Nonwastewaters.EPA addressed the underground injection of K011 and KOI3 nonwastewaters in the June 8,1989, Second Third final rule. In that rule, a two-year national capacity variance was granted due to the lack of alternative incineration capacity (54 FR 26642). Action on K014 nonwastewaters was deferred so that EPA could evaluate information on the composition, characteristics, and volumes associated with this waste. EPA has received information indicating that, by definition, K014 nonwastewaters are being underground injected. Because inadequate wet-air oxidation capacity exists to treat K014 nonwastewaters, EPA is granting a two-year national capacity variance for the underground injection of these wastes, restricting K014 nonwastewaters from underground injection on May 8,1992.c. Deepwell Injected Multi-Source Leachate.Commenters supported the proposed capacity variance for underground injected multi-source leachate. One commenter provided data or additional volumes of multi-source leachate that are underground injected. Consequently, EPA is updating its estimate of the volume of underground injected multisource leachate by 1.5 million gallons. EPA estimates that at least 15 million gallons of multi-source leachate wastewaters are currently deep-well injected and will require alternative treatment capacity. EPA believes that most multi-source leachate currently underground injected contains both organic and inorganic constituents. EPA is promulgating concentration standards for wastewaters primarily based on biological treatment followed by chemical precipitation, or wet-air oxidation followed by carbon adsorption followed by chemical precipitation for organic and inorganic constituents. Because there is insufficient capacity to treat wastewaters based on these treatment technologies, EPA is granting a two-year national capacity variance for multisource leachate that is underground injected. This waste will be prohibited from underground injection on May 8, 1992.

d. Mixed Radioactive Wastes.EPA requires radioactive wastes mixed with RCRA-regulated solvents and dioxins to meet LDRs and treatment standards established for those solvents and dioxins when mixed with radioactive wastes. EPA currendy has no information on mixed radioactive wastes that are underground injected. EPA requested comments on mixed radioactive wastes that are being underground injected. EPA received no information indicating that mixed radioactive wastes were being underground injected; thus, EPA is not granting a national capacity variance for them. These wastes will be prohibited from underground injection on August 8, 1990.
3. Capacity Variances fo r Contaminated 
So il and DebrisToday, EPA is granting an extension of the effective date for certain First, Second, and Third Third contaminated soil and debris for which the treatment standards are based on incineration, vitrification, or mercury retorting; EPA is also granting a national capacity variance for inorganic solids debris contaminated with D0G4 through D011 wastes. RCRA section 3004(h)(2) allows the Administrator to grant an extension to the effective date based on the earliest date on which adequate alternative capacity will be available, but not to exceed two years . . after the effective date of the prohibition which would otherwise apply under subsection (d), (e), (f), or (g).” For First third and Second Third wastes that have heretofore been subject to the “soft hammer” provisions (see section I.B.9) but for which treatment standards are being promulgated today, EPA is interpreting the statutory language "* * * effective date of the prohibition that would otherwise apply” to be the date treatment standards are promulgated for these wastes (i.e., May 8,1990), rather than the date on which the “soft hammer” provisions took effect (i.e., August 8,1988, and June 8,1989, respectively). EPA finds this the best interpretation for two reasons. Extensions of the effective date are based on the available capacity of the BDAT for the waste, so it is reasonable that such an extension begin on the date on which treatment standards based on performance of the BDAT are established. Furthermore, EPA does not intend, in effect, to penalize generators of First Third and Second Third wastes by allowing less time (i.e., 28 months and 37 months, respectively) for the development of needed capacity, while
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generators of Third Third wastes in the same treatability group are allowed the maximum 48 months (assuming capacity does not become available at an earlier date). The capacity extension will therefore commence for First, Second, and Third Third wastes on May 8,1990, and would extend (at maximum) until May 8,1992.For the purpose of determining whether a contaminated material is subject to this capacity extension, "soil’' is defined as materials that are primarily geologic in origin, such as silt loam, or clay, and that are indigenous to the natural geological environment. In certain cases, soils will be mixed with liquids or sludges. EPA will determine on a case-by-case basis whether all or portions of such mixtures should be considered soil (52 FR 31197, November 8, 1986).Debris is generally defined as materials that are primarily non-geologic in origin, such as grass, trees, stumps, shrubs, and man-made materials (e.g., concrete, clothing, partially buried whole or crushed empty drums, capacitors, and other synthetic manufactured items). Debris may also include geologic materials (1) identified as not indigenous to the natural environment at or near the site, or (2) identified as indigenous rocks exceeding a 9.5-mm sieve size that are greater than 10 percent by weight, or that are at a total level that, based on engineering judgment, will affect the performance of available treatment technologies. In many cases, debris will be mixed with liquids or sludges. EPA will determine on a case-by-case basis whether all or portions of such mixtures should be considered debris.In addition, EPA has established a specific treatability group for inorganic solids debris contaminated with D004 through D011 wastes. Wastes in this treatability group are defined as follows: nonfriable inorganic solids that are incapable of passing through a 9.5-mm standard sieve that require crushing, grinding, or cutting in mechanical sizing equipment prior to stabilization, limited to the following inorganic or metal materials: (1) Metal slags (either dross or scoria); (2) glassified slag; (3) glass;(4) concrete (excluding cementitious or pozzolanic stabilized hazardous wastes); (5) masonry and refractory bricks; (6) metal cans, containers, drums, or tanks; (7) metal nuts, bolts, pipes, pumps, valves, appliances, or industrial equipment; and (8) “scrap metal” (as defined in 40 CFR 261.1(c)(6)). EPA has determined that there is inadequate treatment capacity for all debris in this treatability group.

Therefore, EPA is granting inorganic solids debris a national capacity variance.Analysis of the TSDR Survey data indicated that a volume of approximately 17 million gallons of soil and debris contaminated with wastes subject to this rule were land-disposed in 1986. However, the Superfund remediation program has expanded significantly since that time. Plans for remediation at Superfund sites indicate that the excavation of soil and debris requiring treatment (including incineration and subsequent land disposal) will be far greater in 1990 than in 1986. Because of the major increase in the Superfund remediation program,EPA has determined that capacity is not adequate for incineration, vitrification, and mercury retorting of Third Third contaminated soil and debris. In addition, EPA has determined that there is insufficient treatment for inorganic solids debris. Therefore, EPA is granting a two-year national capacity variance for Third Third contaminated soil and debris for which BDAT is incineration, vitrification, or mercury retorting, and all inorganic solids debris.EPA is also granting a two-year national capacity variance to all soil and debris contaminated with mixed RCRA/radioactive waste. EPA has estimated that insufficient treatment capacity exists to handle soil and debris contaminated with mixed radioactive waste.EPA notes that if soil and debris are contaminated with Third Third prohibited wastes whose treatment standard is based on incineration (or other technologies for which EPA determines there is insufficient capacity) and also with other prohibited wastes whose treatment standard is based on an available type of technology, the soil and debris would remain eligible for the national capacity variance. This is because the contaminated soil and debris would still have to be treated by some form of technology that EPA has evaluated as being unavailable at present However, there is one exception to this principle. If the soil and debris are contaminated with a prohibited waste (or wastes) that is no longer eligible for a national capacity extension, such as certain types of prohibited solvent wastes, then the soil and debris would have to be treated to meet the treatment standard for that prohibited waste (or wastes). Any other interpretation would result in EPA’s extending the date of a prohibition beyond the dates established by Congress, and therefore beyond EPA’s legal authority.

C. N inety D ay Capacity Variance for 
Third Third W astesEPA is delaying the effective date of the treatment standards in today’s rule for three months, or until August 8,1990 (except for those portions of the rule delayed because of long-term national capacity variances). EPA is taking this step because the Third Third rule is of unusual breadth (approximately 350 waste codes affected, plus all characteristic wastes, multi-source leachate, and mixed wastes), complexity, and difficulty. Persons having to comply must not only determine what the treatment standards are for their wastes, but must also grapple with the interplay between standards for listed and characteristic wastes, certain new interpretations regarding permissible and impermissible dilution, and certain new tracking requirements for characteristic wastes. Although the Agency has made all efforts legally available to communicate its resolution of some of these matters in advance of the May 8,1990, prohibition date, most members of the regulated community are just receiving notice of the requirements with which they must comply. It takes some reasonable amount of time to determine what compliance entails, as well as time to redesign tracking documents, possibly adjust facility operations, and possibly segregate wastestreams which heretofore had been centrally treated. EPA believes that these legitimate delays are e.ncompassable within the concept of a short-term national capacity variance because part of the notion of available capacity is the ability to get wastes to the treatment capacity in a lawful manner. Accordingly, the Agency is granting a short-term national capacity variance for three months.The Agency emphasizes that during this variance, all Third Third wastes that remain hazardous and that are being disposed of in landfills or surface impoundments may only be disposed of in landfill or impoundment units that meet the minimum technology standards set out in § 268.5(h)(2). (See also section III.D of today’s preamble explaining that a different principle holds for prohibited wastes that are now nonhazardous.) In addition, the recordkeeping requirements of existing 40 CFR 268.7(a)(4) and (b)(6) will apply during this period. These provisions require a certification that a restricted waste is not subject to a prohibition for enumerated reasons, such as existence of a national capacity variance. EPA does not intend, however, that



Federal Register / VoL 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22651recordkeeping requirements apply to characteristic wastes that have been treated to meet the treatment standard during this three-month period. The new recordkeeping requirements applicable to these situations in fact do not take effect for three months based on the Agency’s determination that it will take that long to understand how to use them. Thus, tracking documents would only be required for restricted wastes that are hazardous wastes when sent off-site. In addition, all existing treatment requirements (e.g., California list requirements applicable during the period of a capacity extension) are applicable from May 8,1990 to August 8, 1990.
D. A pplicability o f Land D isposal 
Restrictions1. IntroductionUnder RCRA, wastes can be designated as “hazardous” in one of two ways: (1) they may be specifically listed based on EPA’s evaluation of factors set out in 40 CFR 261 subpart B (“listed wastes”), or (2) they may be considered hazardous because they exhibit certain indicator characteristics set out in 40 CFR part 261 subpart C (“characteristic wastes” ).A  central issue in this rulemaking concerns EPA statutory authority to require full treatment for characteristic wastes. Some industry commenters argue that EPA lacks jurisdiction over characteristic wastes if the indicator characteristic is removed before land disposal. Environmentalists and the treatment industry, on the other hand, argue that EPA must, in all cases, require treatment of characteristic wastes in the same manner it would for listed wastes. EPA disagrees with both positions. Rather, EPA believes that the statute provides EPA ample authority to determine whether additional treatment beyond removal of the characteristic is necessary for particular types of wastes to achieve the goals of the statute.In some cases, EPA is requiring additional treatment beyond removing the characteristic; in others, EPA deems removal of the characteristic itself to be sufficient especially where no toxic contaminants are specifically identified; finally, in several cases, EPA has determined that there is only sufficient information in the record to justify treatment requirements to the characteristic levels at this time. For these respective wastes, data in the administrative record is not adequate to determine whether treatment below characteristic levels is feasible to minimize threats to human health and the environment for the wide range of

differing waste matrices encompassed by a single characteristic waste code. In these respective cases, EPA is establishing a treatment level based on its best judgment on the information currently available, and will review its decision in light of new information in the future.Another critical issue is whether or not to prohibit dilution of characteristic wastes as part of the LDR program. As discussed below, in some circumstances a dilution prohibition is important to ensure actual treatment of the waste. EPA is applying a dilution prohibition to wastes which exhibit a characteristic at the point of generation, with two exceptions. The first exception to the dilution prohibition is for characteristic wastes treated for purposes of CW A requirements. CW A  requirements, including CW A  dilution rules, serve goals similar to the LDR dilution rules. Relying on the CW A  dilution rules will generally accomplish the goals of the LDR program without creating potential inconsistencies or duplication in EPA’s regulations. A  second general exception to the LDR prohibitions is for characteristic wastes that are subsequently diluted and disposed in injection wells authorized under the SDW A. This exclusion is based, in part, on EPA’s evaluation that the disposal of dilute, nonhazardous wastes into appropriately confined injection zones would not constitute a threat to human health and the environment. EPA’s decision also is based on the unnecessary regulatory burden that would ensue from application of the LDR prohibitions on the SDW A program regulating nonhazardous well disposal. A  more detailed discussion of EPA’s rationale and decision rules follow.2. Legal Authority over Characteristic Wastesa. Introduction. One of the most fundamental issues in this rulemaking is whether the prohibition on the land disposal of untreated characteristic wastes applies at the point of generation or at the point of land disposal. The choice of approach will affect EPA’s ability to establish methods of treatment (rather than allowing dilution to meet a level), to apply a dilution prohibition, to require treatment of constituents other than those specifically addressed by the characteristic, and to establish treatment levels below characteristic levels.This issue arises from current regulatory distinctions between characteristic hazardous wastes and listed hazardous wastes. Listed wastes, and wastes derived from the storage, treatment and disposal of listed wastes,

remain hazardous for all regulatory purposes unless that waste is specifically delisted by Agency approval of a delisting petition under 40 CFR 260.22. Thus, a listed hazardous waste remains hazardous from the point of generation through the point of land disposal unless specifically delisted.In contrast, a characteristic hazardous waste is no longer deemed hazardous when it ceases to exhibit a hazardous waste characteristic. 40 CFR 261.3(d)(1). However, as discussed below, the characteristic level is only one indicator of hazard and, thus, removal of the specific characteristic is not the same as assuring that the waste is safe. Until today, a hazardous waste characteristic could be removed by treatment; however, it could also be removed by simple mixing or dilution. Thus, if LDR requirements were applied only to wastes which exhibit a characteristic at the point of land disposal, EPA would be unable to require full treatment or, in some cases, any legitimate treatment of wastes which exhibit a characteristic at the point of generation.EPA’s proposed approach for both treatment standards and applying a dilution prohibition for characteristic wastes received many comments. Most commenters expressed concern about the regulatory impact of these rules on land disposal facilities regulated under RCRA subtitle D. There was particular concern over the impact of the proposed rules on existing wastewater treatment trains regulated under the Pretreatment and National Pollutant Discharge Elimination System (NPDES) programs, pursuant to sections 307(b) and 402 of the CW A, which use surface impoundments not regulated under RCRA subtitle C. In addition, there were many comments concerning the impact of the proposed rules on the SDW A program for nonhazardous injection wells.A s discussed below, Congress has given apparently conflicting guidance on how the Agency should address land disposal prohibitions for characteristic wates. EPA believes it has authority to reconcile these potential conflicts and to harmonize statutory provisions to forge a coherent regulatory system. (See RCRA Section 1006(b)—"The Administrator shall integrate all provisions of (RCRA) for the purposes of administration and enforcement and shall avoid duplication to the maximum extent practicable, with the appropriate provisions of the (CW A and SDW A)” .) Within this authority EPA seeks to further the policy of section 3004(m) to treat hazardous waste prior to land disposal. However, EPA may also take
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steps to address problems that could arise from integration of LDR prohibitions in the context of the RCRA Subtitle D, CW A  and SDW A programs.A  more detailed discussion of the legal authority for this approach is provided below.b. General Standard fo r Agency 
Construction o f Statutes. ChevronU.S.A . Inc. v. NRDC, 467 U.S. 837 (1984) sets forth a two-step process for determining whether to sustain an agency’s statutory interpretations. First, a court determines whether Congress has spoken directly to the precise question at issue. If the intent of Congress is clear, then the agency construction must be consistent with the Congressional directive. If, however, the statute is silent or ambiguous with respect to the specific issue, the agency choice must be based on a permissible construction of the statute. The construction may reflect a reasonable accommodation of policies that are committed to the agency by statute.For the reasons stated below, EPA believes that Congress has not spoken to the precise question of the point at which LDR prohibitions apply and, thus, the Agency may develop a reasonable interpretation of the statute considering the goals and objectives of the LDR program and RCRA in general.c. Scope o f Agency Authority for 
Treatment Requirem ents. Several industry commenters argue that EPA must determine the applicability of LDR requirements at the point of land disposal based on the language of RCRA section 3004(g), which authorizes EPA to prohibit “ the land disposal of hazardous waste.” Commenters argue that this language indicates a Congressional decision to apply LDR requirements only to waste which is listed or exhibits a characteristic at the point of land disposal.The Agency agrees that this is one permissible construction of the language in section 3004(g). Clearly a waste must be “hazardous” to fall under the mandate of 3004(g). EPA could assess whether or not a waste is hazardous at the point of land disposal to determine whether the prohibition in 3004(g) applies. The Agency, however, does not believe this is the only permissible construction. Although section 3004(g) clearly authorizes EPA to prohibit the land disposal of characteristic waste, it does not specify that the status of the waste for purposes of the prohibition can only be evaluated at the point of land disposal. Rather, the evaluation of whether a hazardous waste is subject to the prohibitions can apply at the point of generation or at the point of disposal (and possibly at some other point or

combination of the two). Indeed, section 3004(g)(5) requires EPA to consider “ * * * the goal of managing hazardous waste in an appropriate manner in the 
first instance,” (emphasis added) when determining the scope of the land disposal prohibitions. See reference to section 3004(d)(1)(B) in section 3004(g)(5). This language can be read to refer to a point of generation approach. Moreover, the statutory structure provides for treatment of hazardous waste under section 3004(m) treatment standards before land disposal and not necessarily at the physical point of land disposal. Commenters further argue that the Congressional policy is to limit the scope of the LDR provisions to facilities currently regulated under subtitle C of RCRA.As discussed below, the Agency has concluded that applying LDR requirements at the point of generation is not only a permissible construction of the statute, but one which may better serve the goals and objectives of the LDR program.6 Specifically, EPA believes that applying LDR requirements at the point of generation may, in some cases, be necessary to effectuate the requirement that the Agency set treatment standards or methods for characteristic wastes under section 3004(m). As the Agency noted in the proposal at 54 FR 48490, the point of disposal approach could undermine the Congressional goals of the land disposal restrictions in critical ways when applied to characteristic wastes.First, the Agency would not effectively be able to set a particular method of treatment or limit dilution for a characteristic waste. A  point of disposal approach might permit dilution of characteristic wastes, since waste diluted below a characteristic level prior to land disposal would not be regulated by LDR provisions. Such dilution could be in lieu of treatment or a specified method and would not fulfill the goals of

* The Agency has previously adopted the point of 
generation approach with respect to identification 
of waste subject to the California list prohibitions 
set out in RCR A  section 3004(d)(1) and (2)> 52 FR 
25760 (July 8,1987). Like characteristic wastes, 
California list wastes must contain constituents or 
exhibit a property above a certain level. Moreover, 
as a general matter, to ensure the proper 
management of waste in the first instance, EPA has 
required application of several 40 CFRpart 268 
requirements at the point of generation. See 
|  268.30(a)(3) and 52 FR 21012 (June 4,1987) (initial 
generator must determine whether solvent wastes 
are prohibited); 53 FR 31148-47 (August 17,1988) 
and 54 FR 26605 (June 23,1989) (waste code carry- 
through principle applies at the point of generation 
and determines both the prohibition and the 
treatment standard for fisted wastes). All land 
disposal restriction tracking requirements likewise 
attach at the point of generation. (268.7(a) and 54 FR 
36968 (Sept. 6,1989).

section 3004(m). In many cases, dilution simply increases the volume of a waste without reducing or immobilizing the mass of hazardous constitutents in the waste.Second, the point of disposal approach could be construed to limit treatment standards both in terms of treatment levels and the range of hazardous constituents affected by the treatment standard. For characteristic wastes, a point of disposal approach would, in effect, preclude a requirement to treat below the characteristic level. In some cases, characteristic levels are not levels below which there may be no significant risks to human health and the environment. Rather, the EP (and TC) limits are levels at which wastes clearly are hazardous. 45 FR 33084 (May 19, 1980); 51 FR 21648 (June 13,1986); 55 FR 11798 (March 29,1990).7Characteristic wastes also may exhibit both a specific characteristic and contain significant concentrations of other hazardous constituents. (This is true, for example, of the high TO C ignitable wastes and reactive cyanide wastes regulated under today’s rule.) Simply treating the one specific characteristic which is an indicator that the waste is a hazardous waste would not necessarily fulfill the goal of section 3004(m), i.e ., to “substantially diminish the toxicity of the waste or substantially reduce the likelihood of migration of 
hazardous constituents from the waste so that short-term and long-term threats to human health and the environment are minimized” (emphasis added). The statutory focus on hazardous constituents beyond the specific characteristic constituent is also enunciated in sections 3004(d)-(g) of RCRA. These provisions authorize EPA to take into account “ * * * the persistence, toxicity, mobility, and propensity to bioaccumulate of such hazardous wastes and their hazardous 
constituents" in establishing hazardous

7 In Hazardous W aste Treatment C o u n cil v. E P A  
(HW TC III), 886 F.2d 355 (D.C. Cir. 1989) the court 
noted that it would be inappropriate under section 
3004(m) to require treatment below levels which 
there are no longer threats to human health and the 
environment. Id. at 363. However, the court noted 
that the inquiry under section 3004(m) concerning 
the extent of treatment is different than levels 
established for other regulatory purposes, and 
specifically noted that EPA need not construe 
characteristic levels as levels below which no 
further minimization of threats can occur. Id. at 362. 
The Agency has recently discussed its rationale for 
a technology-based approach to treatment 
standards under section 3004(m) which does not cap 
the treatment requirements at delistings levels. (See 
55 FR 6640, (February 26,1990). EPA recognizes that 
H W T C  I I I is  not dispositive on the issue we address 
today whether characteristic levels at the point of 
disposal serve as a jurisdictional bar to application 
of section 3004(m) treatment standards.



Fed eral R egister / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22653waste prohibitions. Section 30G4(d}(l)(C) (emphasis added). Thus, EPA believes it has statutory authority to take into account all aspects of a waste stream in determining appropriate treatment and is not limited to considering merely one specific “characteristic” that indicates that the waste is hazardous in the first instance.EPA also has general authority under RCRA section 3004 (a)(3) to establish different criteria for determining when wastes will enter and exit the hazardous waste management system—i.e ., when they will initially be designated as hazardous waste and when they no longer require RCRA subtitle C management controls. For example, the clean-closure standards for regulated units that hold characteristic wastes require removal of hazardous constitutents even if the waste no longer exhibits a hazardous characteristic. See 53 FR 8705 (March 19,1987). EPA also has previously promulgated regulations requiring that incinerators treating hazardous waste be operated to a certain efficiency even if a characteristic waste in the waste feed ceases to exhibit a characteristic somewhere in the combustion process.EPA believes that under the first test in Chevron, Congress has neither mandated nor precluded a point of generation approach. In this case the "meaning or reach of a statute involve [s] reconciling conflicting policies.”
Chevron, 467 U.S. at 846 (citation omitted). Moreover, “a full understanding of the force of the statutory policy in the given situation has depended upon more than ordinary knowledge respecting the subject matters subjected to agency regulations.” Id. Accordingly, EPA should make choices which represent “a reasonable accommodation of conflicting policies that were committed to the agency’s care by statute.” Id.In this regard, section 1006(b) of RCRA provides EPA authority to integrate provisions of RCRA and other acts it administers, including the CW A and SDWA, for purposes of administration and enforcement. Such integration must be consistent with the goals and policies of these acts. Under this framework, EPA can analyze potential overlaps between regulatory programs in its decision-making. Where the goals are consistent, and uniform administration or enforcement is preferable, EPA may rely on one regulatory framework instead of applying potentially duplicative or inconsistent regulations. Accordingly, the Agency believes that it can harmonize potentially conflicting

policies by considering both the benefits of a given approach and any regulatory problems (including regulatory overlap) that would be engendered by the approach. The balancing may thus result in different application of LDR requirements for certain classes of facilities.d. Agency Framework for Addressing 
Treatment Standards for Characteristic 
Wastes and Integrating them With 
Other Regulatory Programs. The Agency believes that it has authority to apply LDR requirements at the point of waste generation for characteristic wastes and that such an approach will generally better achieve the goals of the LDR program. Specifically, EPA believes it has the authority to set treatment levels below the characteristic levels, to specify methods of treatment, and to prohibit dilution for characteristic wastes where necessary and appropriate to further the goals of the statute. EPA recognizes, however, that there are many far-reaching policy considerations respecting the actual implementation of this approach. For example, a point of generation approach could apply to management of waste prior to RCRA subtitle D land disposal.8LDR standards which require waste to be treated to below characteristic levels would apply to wastes currently destined for RCRA subtitle D facilities. Application of the LDR provisions .would be a very significant change in the regulatory scheme for these facilities, and could cause major administration and enforcement problems for both EPA and these facilities. For example, EPA currently has no authority to enforce subtitle D criteria against subtitle D facilities, and, hence has no enforcement program for these facilities. In order to ensure that these facilities met the subtitle C requirements, the Agency would have to implement an enforcement scheme that addressed thousands of subtitle D facilities. In addition, owners and operators of subtitle D facilities would need to meet complex LDR tracking requirements. Many may decide not to accept partially treated characteristic wastes rather than comply, thus, diverting potentially large volumes of non-hazardous waste to subtitle C facilities and potentially aggravating capacity problems at subtitle C

8 Waste disposed into such units would need to 
meet the treatment requirements unless disposal is 
(1) into a ‘‘no migration” unit approved under 40 
CFR part 148 or 268, or (2) into a surface 
impoundment which meets the requirements of 
RCR A  section 3005(j)(ll).

facilities.9 As noted in the proposal at 54 FR 48491, some of these problems may be addressed by future regulatory revisions. EPA will continue to evaluate this issue as it addresses standards for the wastes identified by the new Toxicity Characteristic (TC).In addition, many of these potentially affected subtitle D units contain wastes that are regulated, in part, under the National Pollutant Discharge Elimination System (NPDES) and pretreatment programs under sections 301, 304, 307, and 402 of the CW A, and the Underground Injection Control (UIC) program under the SDW A. Requiring treatment below characteristic levels or imposing a dilution prohibition would require significant changes to the operations of these facilities and create problems of regulatory integration.This is not to say that the section 3004(m) objectives carry little weight with respect to characteristic wastes.On the contrary, particularly with respect to toxic wastes, these policies are of critical importance. Moreover, many of these potential implementational problems may be addressed by future rulemakings.Section 1006(b) of RCRA requires the Agency to integrate “for the purposes of administration and enforcement” RCRA subtitle C with the goals and policies of other portions of RCRA, as well as other statutes administered by EPA. In light of this requirement and the absence of any clear Congressional directive to apply LDR requirements directly to subtitle D facilities, the Agency must ask itself whether the benefits of treating below characteristic levels warrant the serious implementation problems such as those discussed above. This is particularly true where the administrative record contains inadequate data to set levels below the characteristic level for the many waste matrices represented by a single characteristic waste code. However, where the data is adequate, EPA believes it can successfully implement treatment requirements beyond removal of the characteristic, on a case-by-case basis, without significant disruptions to other regulatory programs to further the goals of section 3004(m) by requiring treatment beyond removal of the characteristic. EPA is prepared to reevaluate these issues in future rulemakings based on further information and experience with implementing the LDR program.The extent to which the treatment goals of section 3004(m) are furthered by
9 A s noted below, EPA has provided a regulatory 

structure to enforce dilution rules which does not 
impact subtitle D facilities.
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treatment beyond removal of the specific characteristic and by application of LDR dilution rules is discussed below for certain classes of wastes and certain classes of waste management practices. EPA also will consider section 3004(g) and the Congressional directive under section 1000(b) of RCRA to integrate regulatory programs. Accordingly, EPA’s approach is to balance both the extent of additional treatment provided from treatment beyond removal of a characteristic and regulatory integration concerns for LDR standards relating to characteristic wastes.10Below, EPA addresses three separate LDR requirements: treatment levels, methods of treatment, and dilution prohibitions. In addition, EPA discusses exclusions for some of tnese requirements for certain practices regulated under the CW A  and SDW A.3. Treatment Levelsa. Environmental Considerations. Section 3004(m) states that treatment standards should substantially diminish the toxicity or mobility and minimize short-term and long-term threats. The legislative history of this provision also states that regulation under RCRA should complement and reciprocally reenforce regulations under the CW A. S. Rept. at 16. EPA’s framework for developing best demonstrated available technologies helps to ensure that toxicity and mobility are minimized. Additionally, the methods or levels derived through the BDAT process also minimize short and long-term threats to human health and the environment. Thus, in establishing BDAT, EPA seeks to achieve substantial reductions in toxicity and mobility, not merely incidental or small reductions. Available data and objectives of the land disposal

10 In determining that some balancing of 
competing section 3004(m) and 1006(b)/3004(g) 
interests is necessary in establishing prohibitions 
for characteristic wastes, the Agency is further 
determining that the framework outlined in the 
court's opinion in H W T C  III, 886 F. 2d 355 (D.C. Cir. 
1989) and the Agency’s response to that opinion (55 
FR 6640 (Feb. 26,1990)) is not dispositive in the 
differing context of characteristic wastes. Both the 
opinion and the Agency’s response dealt with 
situations where listed hazardous wastes were 
being disposed so there were no competing interests 
to balance against the Section 3004(m) mandate. 
Consequently, the Agency determined that until it 
could develop de m inim is  concentration levels 
which establish when threats from prohibited 
wastes are minimized, it would opt for the certainty 
of technology-based treatment standards to remove 
as much of the uncertainty associated with land 
disposal of hazardous wastes. 55 FR at 6642. 
Characteristic wastes present a different situation, 
however, due to the potential disruption of other 
programs, see supra, and possible minimal benefits 
to treatment below the characteristic levels in some 
cases.

restrictions program are both relevant for determining the appropriate level of minimization in individual cases. Treatment to a characteristic level will result in a substantial reduction in the toxicity or mobility of the characteristic waste matrices EPA has evaluated in this rulemaking. For example, EPA’s stabilization data for arsenic demonstrated untreated EP toxicity from 41 to 6450 mg/1. Treatment of these wastes to the characteristic level of 5 mg/1 results in a reduction of 88 to 99.9%. The Agency also believes that further treatment may, in some cases, continue to minimize threats to human health and the environment. However, for other waste treatability groups addressed in this rulemaking, EPA believes it only has sufficient data, at this time, to establish treatment levels at the characteristic level. See section III A  above.This section sets forth EPA’s approach for developing treatment standards for each category of characteristic wastes. The Agency based its decisions on the data available at the time of this rulemaking. See RCRA section 3004(d)(1). EPA plans to re-examine these standards as new information becomes available. In addition, EPA will develop additional standards for the newly-identified wastes in the toxicity characteristic rule.Today’s rule reflects a decision to take limited, but nonetheless significant, steps within the point of generation framework. As a general matter, the Agency believes that the goals of section 3004(m) may require application of standards which go beyond the characteristic level (subject to harmonization with section 3004(g) policies) in some future cases. EPA intends in the rulemaking for TC wastes to evaluate more stringent treatment levels for more treatability groups. This would potentially require lower levels for characteristic constituents and treatment of other hazardous constituents in a given characteristic waste matrix. The phased approach in today’s rule is consistent with the principle that an agency is entitled to the highest deference in deciding the sequence and grouping in which it addresses issues. Hazardous Waste 
Treatment Council v. EPA , 861 F.2d 277, 287 (D.C. Cir. 1988) (upholding EPA’s construction of H SW A statutory provisions in a way that allowed the Agency to take one step at a time in implementing the provisions under HSWA); Associated Gas Distributors v. 
FERC, 824 F. 2d 981,1039 (D.C. Cir.1987).

(1) Toxic Wastewaters. EP toxic inorganic wastewaters are primarily destined for NPDES wastewater treatment systems, pretreatment systems and UIC injection wells. Given current data EPA could set treatment levels about an order of magnitude below the characteristic levels for some of the EP toxic metal wastewaters. Imposing treatment standards below the characteristic level, however, could have the effect of invalidating legitimate methods of treatment involving surface impoundments that are part of CW A wastewater treatment trains (equalization basins used to equalize flows to centralized chemical precipitation and sedimentation treatment, for example). A  treatment standard below characteristic levels would need to be met prior to placement in a subtitle D treatment impoundment. This would be so even though the impoundment might treat the waste for purposes of CW A  requirements. In effect, this could move BAT/PSES standards from end-of-pipe to in- process, requiring facilities to change their existing wastewater treatment systems or comply with internal waste stream requirements that would overlap with CW A  requirements. Imposing such standards on Class I non-hazardous UIC disposal could interfere with protective disposal practices with no corresponding environmental benefit (see discussion on dilution below).As a result, EPA is not imposing treatment standards below characteristic levels for such wastewaters. Based on the information in the rulemaking record virtually all wastewaters are managed in the context of C W A  treatment impoundments or UIC wells.11(2) Toxic nonwastewaters. With respect to nonwastewaters exhibiting the EP characteristic for metals, EPA determined that BDAT is based on vitrification of stabilization. These technologies are matrix-dependent types of treatment. When considering characteristic wastes, the amount of diversity within a single waste code is typically extensive. This is because, unlike listed wastes, the characteristics do not identify wastes from single processes, single industries, or single chemical species, but rather can come from virtually any process or industry.
11 If EPA should receive information in the future 

indicating that significant volumes of wastewater is 
land disposed in another context EPA will 
reevaluate the issue of setting treatment levels 
lower than the characteristic level for EP toxic 
metals. Again EPA is utilizing its considerable 
discretion to address issues one at a time. See 
H W T C III , supra, 861 F. 2d at 287.



Federal Register / V o i. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22655Using available data, it is not possible in this rulemaking, due to lack of time and data on this diverse universe, to subcategorize each characteristic waste into treatability groups designed specifically for certain industries or processes. Thus, in considering what treatment standards are achievable for EP toxic metal nonwastewaters, the Agency had to develop uniform standards based on BDAT technology that constitute all or most of the wastes identified by the characteristic.As discussed in section IIIA. of the preamble, the Agency is confident that these wastes can be treated at least to characteristic levels. However, the Agency is unable to treatment standards below the characteristic level are achievable for all of such wastes. Certainly, as shown by data submitted by the waste treatment industry and other commenters, some samples in these waste categories can be treated to levels below the characteristic, and some to levels well below (an order of magnitude or more, in some cases). The Agency does not believe that these data are’ sufficiently representative, however, to warrant extrapolation to all waste matrices under a given waste code.12 See discussion in section IIIA.In reviewing the additional data submitted by commenters, the Agency was struck by the amount of diversity often present in the treatment data for a particular characteristic, not only confirming the matrix-dependent nature of the technology, but the difficulty of finding a single numerical standard that would be generally achievable for all wastes in that particular metal waste code. Another problem confirmed by data is that many wastes exhibit characteristics for more than one metal, and optimized treatment for one metal can preclude optimized treatment for another. Yet virtually all of the metal treatability data in this record is for treating only one metal.Even if the Agency had enough data to require treatment below the characteristic levels for these wastes^ it would likely have to establish specific treatability groups within the individual codes (as done today to a limited extent). Many of the difficulties in assessing data noted briefly above, and discussed in detail m the sections on each characteristic metal, appear ta be industry ar process specific. It should be noted that the Agency expects that treatment will result in levels slightly
12 The treatment industry data, for example, was 

often deficient m such information as to whether 
and how concentrated1 characteristic wastes are 
mixed and. back calculations for dilution effects 
resulting from pretreatment mixing. See section IIIA.

below the characteristic levels in any case. This is because most treatment technologies cannot easily be “turned o ff ’ at precisely the characteristic level and, thus, EPA believes the requirement to treat to the characteristic level will often result in further treatmentFor EP toxic pesticide nonwastewaters, treatment is based on a non-matrix dependent technology that can reduce hazardous constituent levels to orders of magnitude below the characteristic level. Thus, the types of difficulties posed for EP metals— assessing treatment achievability for a wide variety of wastes treated by a matrix-dependent technology—are not presented far pesticide wastes. Moreover, the pesticide wastes are potent carcinogens, so that removing the uncertainties of the threats they pose when land disposed is highly desirable. The Agency, thus, is establishing treatment standards for these wastes based on performance of optimized destruction technology. EPA does not believe the general regulatory difficulties in implementing this requirement to treat below characteristic levels are significant in the context of subtitle D facilities as there is a limited amount of Ibis waste in existence and the destruction of the toxic constituents is a clear benefit over other treatment approaches.(3) Other Characteristic wastes. As discussed in section IIIA., for most corrosive, reactive, and igmtable characteristic wastes, the Agency has determined that the appropriate treatment for these wastes is to remove the characteristic. The environmental concerns from, the properties of ignftability, corrosivity, and reactivity are different from the environmental concern from EP toxic wastes. Toxic constituents can pose a cumulative impact on land disposal even where waste is below the characteristic level. Where wastes pose an ascertainable toxicity concern, as with high T O C ignitable wastes, and cyanide-bearing and sulfide-bearing reactive wastes, the Agency has developed treatment standards that address the toxicity concern and (in effect) require treatment below the characteristic level. As discussed in section IIIA., this approach is important to address toxic constituents in this waste, EPA does not believe the regulatory problems in implementing standards for this limited number of streams will be significant. Otherwise, treatment that removes the properties of ignitability, corrosivity, and reactivity, fully addresses the environmental concern from the properties themselves. Further

discussion is contained in the preamble dealing with each specific characteristic.b. Regulatory Problems. In reaching the approach set forth in today’s rule, EPA has considered the advantages of additional treatment, with the difficulties in (1) implementing a requirement to treat below characteristic levels and (2) the effect of such a rule on overlapping federal environmental programs.The characteristic level evaluated at the point of disposal serves to distinguish certain disposal practices and facilities from other permitting and regulatory requirements under Subtitle G of RCRA. Many commenters argued that there are significant advantages to providing a clear regulatory boundary which serves, in most cases, to separate the jurisdiction of different environmental programs. A s discussed above, LDR provisions that apply to require treatment beyond removal of the characteristic might require complicated tracking and enforcement provisions that would apply at many subtitle D disposal facilities which are currently not subject to any subtitle C requirements. The most complicated of such requirements would bivalve enforcing levels below the characteristic levels. To enforce and implement such requirements, EPA would potentially need to expand the universe of disposal facilities covered by the LDR provisions to perhaps thousands of facilities.Requiring levels of treatment below the characteristic level would also have specific disruptive impact on practices regulated, in part, under the CW A. In effect, a treatment standard below characteristic levels would need to be met prior to placement in a surface impoundment used in the treatment process. EPA estimates that up to 2000 nonhazardous treatment impoundments could be affected by a requirement for treatment below characteristic levels. There are other difficulties in applying treatment standards below characteristic levels to injection wells regulated under the SDW A which are described in detail below.EPA does not believe that the current technical data m the record justifies treatment levels below characteristic levels for the nonwastewater EP toxic metals. Thus, EPA has not engaged in an extensive balancing of regulatory integration problems for the wastes m this rule. For the EP toxic pesticides,EPA believes treatment to the levels provided for in the BDAT incineration technology is important to destroy these particularly dangerous pesticides. Because there is a limited amount of these pesticides, EPA believes the
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environmental considerations outweigh any difficulties in implementing the LDR requirement to treat below the characteristic level. For wastewaters, EPA believes the regulatory difficulties in integrating the CW A  and SDW A programs outweigh the limited benefit from additional treatment based on the current information. Finally, EPA has set requirements to remove certain toxic constituents from certain ignitable and reactive wastes. Some of these treatment requirements are in the form of methods which are discussed below. Again, EPA believes the environmental benefit in terms of treatment outweights the regulatory problems in providing such standards for these wastes because of the limited circumstances involving such wastes.4. Methods of treatmenta. Environmental Considerations. EPA has express authority to specify methods of treatment as the treatment standard. As discussed above, this necessarily entails a point of generation approach. Imposition of these treatment methods normally results in more, than the removal of the characteristic and further minimizes threats to human health and the environment.EPA proposed methods of treatment for certain classes of characteristic wastes. There are several advantages to specifying a method of treatment. First, EPA may not have enough data to set a level of treatment. In such cases, a method can still fulfill the purposes of 3004(m) by providing for treatment. Second, analytic methods may not exist to measure key constituents in a prohibited waste, in which case designation of a method is the only way to ensure treatment. Third, a method may treat other constituents beyond those addressed by the specific characteristic. Finally, specifying a method may preclude other treatment alternatives which the Agency believes create other risks to the environment.For example, some wastewater treatment systems remove volatile organics from the wastestreams simply by venting these volatiles to the atmosphere. However, there are two disadvantages to specifying methods of treatment: (1) It may preclude the use of alternative methods or development of alternatives that are cost-effective and consistent with Agency objectives; and(2) it establish a national requirement that may not be appropriate for a variety of case-specific applications. For these reasons, EPA must consider carefully a decision to rely on methods of treatment.In today’s rulemaking, EPA is specifying incineration or fuel

substitution for ignitable characteristic wastes with high levels of total organic carbon (TOC). The TO C content of these wastes serves as an indicator of high concentrations of hazardous constituents which incineration will destroy. See, e.g., Senator Chaffee’s floor statement introducing the amendment that became section 3004(m): “for wastes with a high organic content, incineration should be required in lieu of land disposal.’’ 130 Cong. Rec. S9179 (July 25,1984).b. Regulatory Problem s. To have any practical effect, methods of treatment must generally attach at the point of generation. EPA does not believe, however, that this requirement will be difficult to implement in this rule because a limited number of characteristic wastes are affected. EPA is also somewhat limiting the circumstances under which the methods .would apply to avoid certain regulatory integration problems with the SDW A program regulating underground injection wells. However, as discussed below, the requirement to incinerate these wastes is entirely consistent with and promoting of the objectives of the CW A. Accordingly, EPA believes the benefits of incineration of certain categories of characteristic waste outweigh any limited regulatory problems under the CW A.5. General Dilution Prohibitiona. Environm ental Considerations. Dilution rules are intended to prohibit dilution in lieu of treatment and to ensure that wastes are treated in appropriate ways. As discussed in the preamble sections on treatment of characteristic wastes, EPA believes the mixing of waste streams to eliminate certain characteristic is appropriate treatment for most wastes which are purely corrosive, or in some cases, reactive or ignitable. As a general matter, these are properties which can effectively be removed by mixing. On the other hand, simple dilution is not effective treatment for toxic constituents. Dilution does not itself remove or treat any toxic constituent from the waste. Accordingly, EPA believes that a dilution prohibition for characteristic wastes is important for purposes of the treatment requirements and carries a significant benefit.The dilution rules will help minimize hazardous constituents that are currently disposed under both the RCRA subtitle C and D programs. Although few data on specific health and environmental impacts resulting from subtitle D facilities are available, the large volume of waste and number of facilities involved present concerns

about actual and potential threats.Based on a 1984 study, EPA estimated that there were 7.6 billion tons of industrial nonhazardous waste disposed in approximately 28,000 industrial solid waste and disposal facilities. More than half of these facilities were surface impoundments, which create concerns because of the mobility and physical driving force of liquids in impoundments and the current limited use of design controls. Study results indicated only sporadic use of design and operating controls at industrial solid waste landfills and surface impoundments, with only 12 percent and 22 percent, respectively, employing any type of liner system. (53 FR 33320, August 30,1988). Study findings also reveal that few of these facilities have monitoring systems, and only 35 percent were inspected by States in 1984, the latest year for which data are available. The present inspection status is unknown. Limited data on violations of State requirements, coupled with these statistics on design and operating controls, suggest that releases may be occurring (53 FR 33320, August 30,1988). As discussed below. EPA believes this is an area where the environmental benefits imposing a prohibition on characteristic wastes at the point of generation outweigh the problems in integrating other regulatory programs.b. Regulatory Problem s. As discussed below, the LDS dilution prohibition could have a significant disruptive effect on practices regulated, in part, by programs under the CW A  and SDW A. EPA generally agrees with the many comments regarding impacts on these programs. In harmonizing or reconciling the general need for a dilution prohibition with the need to avoid these disruptive impacts, EPA believes it is appropriate to exempt certain practices from the dilution prohibition. These practices and the rationale for the exemptions are described in the sections that follow.EPA does not believe these same regulatory problems apply to the program for disposal of other waste under subtitle D of RCRA. Subtitle D establishes a framework for Federal, State, and local government cooperation in controlling the management of nonhazardous solid waste. The Federal role in this arrangement is to establish . the overall regulatory direction, to provide minimum standards for protecting human health and the environment, and to provide technical assistance to States for planning and developing environmentally sound waste management practices. The actual planning and direct implementation of



Federal Register / V oi. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 22657solid waste programs under subtitle D, however, remain State and local functions. Most States impose some set of overall facility performance standards; however, among the States, specific design and operating standards vary greatly.Under the authority of sections 1008(a)(3) and 4004(a) of RCRA, EPA promulgated the “Criteria for Classification oi Solid Waste Disposal Facilities and Practices”  (46 CFR pari 257), and subsequently issued minor modifications to these Criteria. These Subtitle D Criteria establish minimum national performance standards necessary to ensure that "no reasonable probability of adverse effects on health or the environment” will result from solid waste disposal facilities or practices. The existing Part 257 Criteria include general environmental performance standards addressing eight major topics; floodplains, endangered species, surface water, ground water, land application, disease, air, and safety. Currently, EPA does not have the authority to enforce these criteria directly.EPA does not believe this regulatory framework is at all similar to those under the CW A  and SD W A  which, as discussed below, the Agency is excluding from the LDR dilution rules. Specifically, there are limited federal regulatory, implementation or enforcement provisions that would require integration. (This is not the case, incidentially if treatment standards are established below characteristic levels.) In that case, the subtitle D facility would necessarily be involved in the implementation and enforcement of the prohibitions. Accordingly, EPA is codifying the general dilution prohibition for characteristic wastes with certain exceptions.6. Exemption to Dilution Prohibition for Characteristic; Wastes Treated for Purposes of Certain CW A Programsa. Introduction. For listed wastes, there are generally no overlapping CW A and RCRA treatment requirements for wastewater ultimately discharged to a water of the United States or PQTW .13
13 Wast&waterwhich contains a listed hazardous 

waste and is ultimately discharged to waters of the 
United States under an NPDEST permit pursuant to 
section 402 o f the C W A  or to-a Pubtrcly Owned 
Treatment Works (POTWJ pursuant to section 307 
of the C W A  is; not ordinarily subject to the land 
disposal prohibitions for several reasons. First;, in 
many situations, the wastewater is managed in 
tanks' prior to discharge and1, thus; there is ncr 
placement in a land disposal unit. Second even 
where a surface- impoundment is used to treat 
hazardous waste prior to  discharge such surface 
impoundments may satisfy the requirements of 
section 3005{j){Il) o f RCR A  in lieu- of meeting-

(Of course, sludges or other residues from NFDES treatment trains which are subsequently land disposed are subject to the land disposal restriction provisions.) Some of these facilities; however, generate waste which exhibits a hazardous characteristic but after mixing with other waste streams ceases to exhibit that characteristic prior to placement m a subtitle D surface impoundment which is part of tile wastewater treatment train. These surface impoundments are land disposal units for purposes of LDR prohibitions. The practice of mixing could thus trigger LDR dilution rules. EPA received many comments that the proposed RCRA dilution prohibition for wastewater going into these impoundments could undermine the ability of these operators to use nonhazardous waste surface impoundments as part of their NPDES treatment tram.1* This impact would occur despite the fact that further treatment would occur m the impoundment to remove constituents from the wastewater prior to discharge to waters o f the United States or to a POTW. These commenters further argued that application of such RCRA rules to wastewaters already required to be treated under CW A requirements would be unduly confusing and duplicative.b. Environm ental Considerations, As discussed below, the NPDES program has a series of technology-based requirements, for the treatment of wastewater prior to discharge to waters of the United Slates. See 38 U.S.C. 1314 and 40 CFR Parts 400-471. These requirements provide for treatment of wastewaters prior to discharge. Indeed, many of the LDR treatment standards are based on data used to set the C W A  standards.. Thus, EPA believes the overlap of an LDR dilution prohibition where an NPDES treatment train includes a nonhazardous treatment impoundment would not substantially further the treatment goals of the land disposal restrictions.c. Regulatory Problems.  The regulatory overlap of similar but not identical dilution rules would create significant regulatory disruption. Section 1006(b) of RCRA provides EPA the
section 3004(mj treatment standards. See § 268.4. 
Section 3005(j){ll)' requires an impoundment to meet 
certain design requirements set out in section 
3004[o)(l) of RCR A  and be dredged annually to 
remove residues.

l * As noted above, applying LDR requirements at 
a point of generation would require a facility either 
to (1) treat the waste prior to placement m toe 
surface impoundment [2J obtain a “ho migration 
variance, f3J comply with section 3O05O)(iT}; or f4) 
instai!-tank treatment instead o f  using surface 
impoundments.

authority to consider these integration problems and set requirements that are consistent with the goals and policies of the CW A  and RCRA. Many o f the effluent limitations guidelines and standards, including all of those reflecting mass-based limits and standards, have factored in controls on dilution. In addition, NPDES permit writers can set requirements which reflect the nature of the treatment process, including best management practices, mass limitations in Ireu of concentration based limitations, adjustments to reflect pollutants in intake water, and conditions on internal waste streams. 40 CFR 122.44(kjr 122T.45(f), (g) and (fir). Indirect dischargers are also subject to specific CW A dilution rules in both the general pretreafment rules and the Combined Wastestream Formula (as well as though many the categorical standards). 40 CFR 403.6 (d) and (e).In this case, the general treatment requirements and associated dilution rules under the C W A  are generally consistent with the similar requirements under RCRA. Relying on the existing CW A  provisions is, thus, consistent with the goals of both Acts and avoids unnecessary duplication and potentially conflicting requirements.EPA also believes, however, that where the Agency has established a method of treatment, and where application of that method is consistent with and promotes the objectives of the CW A program, then the dilution prohibition should apply to make it impermissible to dilute these wastes to avoid treating them by the designated treatment method. This group includes the ignitable nonwastewaters containing greater than 10% total organic, carbon (TOCJ. The treatment methods for these wastes is incineration or, in the case of the ignitable waste,, fuel substitution. Prohibiting, dilution to require the specified method is entirely consistent with the regulatory framework for the CW A  programs. The high TO C ignitable wastes, in particular, axe inappropriate for wastewater treatment systems as the high T O C  levels would overwhelm the capacity for most biological treatment systems. In addition, EPA believes there are few remaining pesticide wastes designated as D012-Î7. Thus, this requirement should have minimum impact on CW A systems. Accordingly, the exemption from the dilution prohibition for CW A systems is not an exemption for the requirement to follow specific methods o f treatment.
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7. Exemption from LDR Prohibitions for Characteristic Wastes Disposed Below Characteristic Levels in Wells Regulated under the SDW Aa. Introduction. EPA has set out a regulatory program under sections 1421, 1422, and 1425 of the SDW A which contains “minimum requirements for effective programs to prevent underground injection which endangers drinking water sources.” 42 U .S.C. 300h(b)(l). Class I deep wells inject below the lowermost geologic formation containing an underground source of drinking water (USDW). 40 CFR 144.6(a).15 These wells are subject to location, construction, and operating requirements set out at 40 CFR parts 144 and 146. In addition, EPA may authorize states to administer the UIC program. 40 CFR parts 145 and 147. There are approximately 400 such wells currently injecting only nonhazardous waste.The large facilities that have these wells often mix waste streams and through this mixing remove the characteristic prior to disposal. A  dilution prohibition would require restructuring of these facilities. Alternatively, the facilities could apply for a "no migration” variance under 40 CFR part 148.b. Environmental Considerations.LDR dilution rules for wastes currently disposed of below the characteristic levels in UIC wells would be limited to toxic wastes. As discussed below, EPA is generally providing that treatment of ignitable, corrosive or reactive wastewater may be accomplished simply by removing the characteristic. This could be accomplished by mixing. (There are a few exceptions discussed in the specific discussion on treatment standards.) These general standards are based on EPA’s technical evaluation of appropriate treatment for purposes of 3004(m) regardless of the disposal scenario. Thus, for these particular characteristic wastes, the application of the part 268 dilution prohibition to operators of nonhazardous waste injection wells would not require any additional treatment beyond what is already occurring. Moreover, there is a very limited amount of the pesticide wastes D012-17, and EPA is unaware of deepwell injection practices for these wastes. Thus, the characteristic wastes of concern for UIC wells in this rule are those that exhibit the characteristic of EP toxicity for metals at the point of generation.

>s A  USDW  is defined to include aquifers 
containing waters with up to 10,000 milligrams per 
liter ("mg/1” ) of total dissolved solids (“TDS”). 40 
CFR 144.3.

EPA believes that the application of dilution rules to these wastes would not further minimize threats to human health and the environment.Specifically, EPA believes that disposal of these metals by underground injection at the characteristic level is as sound as the treatment option. Native formation fluids in injection zones already contain substantial concentrations of these metals. The addition of more metalbearing fluid below characteristic levels would not appreciably alter these concentrations. Moreover, the propensity of such metals to adhere to and, thereby, generally stay contained in the injection zones makes the practice of deep well disposal of such constituents an environmentally sound one. The example of immobilizing heavy metals in a unit is also noted in the legislative history.16 In addition, as discussed below, there is a significant body of information that EPA has received from the petition process under 40 CFR part 148 concerning the containment properties of injection zones for dilute levels of the wider range of toxic constituents. This data supports the containment properties of these injection zones.c. Regulatory Problems. There would be significant regulatory problems from application of a dilution prohibition to this category of facilities. If such a prohibition were to apply, many well operators would seek a "no migration” variance for their wells. EPA considers such wells likely candidates to be granted variances. Currently, however, EPA is processing variances for hazardous waste injection wells and is not processing variances for nonhazardous wells.Hazardous waste injection is specifically subject to RCRA’s land disposal restrictions. RCRA section 3004(f), (g) and (k). Approximately 65 of these facilities have submitted petitions to obtain "no migration” variances from the LDR treatment requirements as provided for in 40 CFR part 148. EPA has proposed to grant 15 such variances, has granted 12, and anticipates that many other petitions will be both proposed and granted for underground injection. Thus, as a general matter, EPA believes the practice of deep well injection can be a protective practice within the framework of the land disposal restrictions rule. The petition process, however, has been very time consuming
16 “Another example of a potentially acceptable 

land treatment situation involves wastes containing 
heavy metals. Although land treatment does not 
render the waste nonhazardous, a prohibition would 
not be necessary if there is long-term certainty that 
the hazardous constituents would be immobilized" 
H. Rep. No. 198 at 34.

and resource intensive. In addition, the process has involved a high degree of coordination with states that are authorized to administer the UIC permit program.EPA experience with the "no migration” petition process indicates that many nonhazardous deep wells could probably qualify for a “no migration” variance under 40 CFR part 148. However, operators of nonhazardous waste wells have not had reason to believe that their operations would be subject to the land disposal restrictions and have not submitted variance petitions. Moreover, EPA is not convinced that the Part 148 regulations would be appropriate for nonhazardous waste wells. The goal of the SDW A regulations for deep well injection is containment of the wastes in an injection zone. This goal is consistent with the protectiveness goals behind the "no migration” variance under RCRA. There are no documented problems with the effectiveness of the UIC regulations.Moreover, even where the practice involved disposal of hazardous waste, Congress fashioned statutory provisions in RCRA which reflect the view that there is more certainty concerning the safety of the deep well disposal practice than surface disposal practices. For example, RCRA sections 3004(c) and 3019(b) ban both landfilling of liquid hazardous waste and underground injection of hazardous waste into or above USDW s. RCRA provisions regarding deep well injection of hazardous waste, however, provided for further EPA review of this method of land disposal and allow for variances from the statutory prohibition. RCRA section 3004 (f) and (g). The legislative history of the 1984 Amendments also state that “underground injection of hazardous waste can be safe environmental technology,” Statement of Senator Bentsen, 129 Cong. Rec. S9153 (daily ed. July 25,1983), and envisioned that compliance with the then-existing underground injection control regulations could be sufficient to justify continued operation. Id. Through the Part 148 petitions, EPA has gained further knowledge concerning the critical issues determining the safety of the practice. In general, where the SDW A regulations are followed, injection of dilute amounts of toxic constituents is safe. Where injection is of waste below the characteristic level the injection zone will appropriately contain these hazardous constituents in a properly operating injection well.Accordingly, if EPA were to apply a dilution prohibition to nonhazardous wells at this time, there would be



Fed eral R egister / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 2265considerable disruption at facilities that EPA generally considers safe. On balance, EPA believes it is appropriate to exempt from the LDR prohibitions characteristic waste disposed below the characteristic level in these wells.jEl Implementation o f Requirements for 
Characteristic WastesIn today’s final rule, the Agency is promulgating several new provisions concerning implementation of the land disposal restrictions for characteristic wastes. Specifically, the Agency is amending 40 CFR 268.7 and adding 40 CFR 268.9 to incorporate recordkeeping requirements and special rules for characteristic wastes, and is revising the current regulations in parts 261 and 262 regarding the identification and management of wastes that exhibit a characteristic. In addition, the Agency is clarifying which requirements apply during the period of a national capacity variance both to wastes that are prohibited on the basis of exhibiting a characteristic only, and to wastes that have applicable treatment standards as both listed and characteristic wastes. Finally, the Agency is clarifying whether to apply the TCLP or EP analytical methods to verify compliance with the treatment standards.1. Overlap of Treatment Standards for Listed Wastes that also Exhibit a CharacteristicThe Agency is today promulgating its proposed approach with respect to determining applicable treatment standards for wastes that carry more than one waste code.(1) For wastes that carry more than one characteristic waste code, the waste must be treated to meet the treatment standard fof each characteristic.(2) If a listed waste also exhibits one or more hazardous characteristics, the waste must be treated to meet the treatment standard for each of the waste codes with one exception. Under that exception, if the relevant constituents or narrative characteristics are specifically addressed in the treatment standard for the listed waste, then the standard for the listed waste operates in lieu of the standard for the relevant characteristic(s).One commenter suggested that EPA should require treatment in compliance with the most stringent treatment standard rather than the most waste- specific treatment standard. The Agency disagrees, and EPA is following the general principle set out in previous rulemakings that the more specific treatment standard takes precedence. This is the principle EPA adopted with respect to California list wastes that are

covered by another treatment standard, an analogous situation. See 52 FR 25773 and 25776 (July 8,1987). At the same time, when a listed waste exhibits a characteristic that is not addressed by the listed waste’s treatment standard, EPA believes it is necessary for that characteristic to be treated to meet the characteristic treatment standard.The Agency received several comments indicating that subjecting listed wastes to treatment standards for characteristics is a major shift in the current regulatory program. As stated in the proposed rule, the Agency believes that to ignore the characteristic would mean that the Third Third prohibition for that characteristic is being ignored, and that with respect to that constituent, the waste’s toxicity or mobility is either not being reduced or not being minimized. Since this outcome would satisfy neither the statutory language nor its policy, EPA is requiring treatment. A s with the California list wastes, EPA is applying this principle at the point of generation, since otherwise the treatment standard for the characteristic constituent could be ignored by removing the characteristic. EPA is consequently promulgating new requirements in § 268.9 (b) and (c) as proposed.EPA is further promulgating provisions specifying that disposal of a waste which at the point of disposal exhibits a characteristic is prohibited unless the treatment standard for that characteristic component is above the characteristic level. This approach is again essentially the same as that which EPA adopted for the analogous situation involving California list wastes (see 52 FR 25767), and is needed to ensure that the statutory prohibition against disposal of characteristic hazardous wastes is not violated.2. Revisions to Waste Identification RequirementsA  consequence of the Agency’s interpretation that the prohibition for characteristic wastes can apply concurrently to wastes that also are listed is a change in the initial determination that a generator must make pursuant to § 262.11. That section presently sets out an either/or scheme where if the generator determines that a waste is listed, the generator does not need to determine whether the waste exhibits a characteristic (40 CFR 262.11(b) and (c)). For purposes of compliance with part 268, however, the generator would need to know if the waste exhibits a characteristic, even if the waste is listed, because further treatment of the waste is required if the treatment standard for the listed waste

does not address the characteristic property. Consequently, EPA is amending section 262.11 to indicate that generators must determine whether listed wastes also exhibit characteristics of hazardous waste for purposes of compliance with part 268.In addition, §§ 261.21—261.24 indicate that wastes that exhibit the respective characteristics and are not listed have the designations D001-D017. However, as discussed above, generators (and other handlers) will need to know both the listed waste code and the characteristic waste code in the event a listed waste also exhibits a characteristic which is not addressed by the treatment standard for the listed waste. EPA is consequently amending the language in these sections to indicate that wastes that carry characteristic waste codes may also be fisted wastes.3. Wastes Subject to a Capacity VarianceRCRA section 3004(h)(4) states that during periods of national capacity variances and case-by-case extensions, hazardous wastes subject to those extensions that are disposed in landfills and surface impoundments may only be disposed of if the landfill or surface impoundment is in compliance with the minimum technological requirements of section 3004(c). EPA has interpreted this language to mean that the landfill or impoundment unit receiving such wastes must be in compliance with the minimum technological requirements,I  268.5(h)(2), and this interpretation was sustained in Mobil Oil v. EPA, 871 F. 2d 149 (D.C. Cir. 1989).Under the present rule, it is possible for prohibited characteristic wastes subject to a national capacity variance to become nonhazardous. For example, certain D009 mercury wastes are subject to a two-year national capacity variance. If, during the period of the variance, such a waste was treated to be nonhazardous by a means other than retorting and was disposed of in a landfill or surface impoundment, arguably the landfill or impoundment unit would have to meet the minimum technological requirements.EPA does not read the statute or the rules this way. Rather, section 3004(h)(4) only requires compliance "with the requirements of subsection (o).” Section 3004(o), in turn, only applies to units subject to Subtitle C . See also § 268.5(h)(2), which likewise imposes minimum technological requirements only on landfill and impoundment units that are permitted or that have interim status. Consequently, EPA doe« not



22660 Fed eral R egister / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationsinterpret these provisions as requiring subtitle D landfill and surface impoundment units receiving prohibited wastes during a national capacity variance to have to satisfy the minimum technological requirements.Finally, for wastes that are subject to more than one treatment standard, the Agency is clarifying that during the period of a national capacity variance for one of the wastes, die treatment standards for any other waste codes that have not received such a variance must be met. For example, if a K048 nonwastewater also exhibits the characteristic for chromium, the waste bas a six-month capacity extension as a K048 listed waste, but no capacity extension as a D007 characteristic waste. Therefore, at a minimum, the waste must be treated to meet the treatment standard for D007 (and any other applicable characteristic treatment standard) prior to land disposal. This requirement is consistent with the Agency’s approach in previous rulemakings in which it stated that in setting the treatment standard, the Agency is making a more waste-specific determination; however, this determination is not effective until the capacity variance ends. Because capacity exists to treat the characteristic waste, the characteristic treatment standards still apply, and the K048 waste must meet the prohibitions for characteristic wastes. The K048 treatment standard would then become applicable when the national capacity variance expires. See 53 FR 31188. Furthermore, if such listed/ characteristic wastes have been treated so that they no longer exhibit any characteristic and are to be disposed of on a surface impoundment or landfill, the unit must meet the minimum technology requirements set out in section 3004(o), as required for listed wastes during the period of a national capacity variance.4. Use of TCLP v. EP Analytical Methods for ComplianceThe Agency proposed two alternatives in the proposed rule, that treatment standards for characteristic wastes either be a numerical standard (typically lower then the characteristic level) or be established at “the characteristic level.” See, e.g., 54 FR 48430/3. If the latter alternative were adopted, the Agency did not specify whether the characteristic level would be measured by the EP test or by the TCLP. The Agency did indicate in a somewhat different context, however, that it strongly prefers to use the TCLP to measure compliance wherever possible Id. at 48432/3.

As stated in section III.D of today’s preamble, EPA is establishing treatment standards for most characteristic wastes at the characteristic level. The Agency has determined that this level should be measured by the TCLP. This is the protocol that large quantity generators will use to assess the toxicity of their wastes starting on September 25,1990 and small quantity generators will begin using on March 29,1991. It is also the protocol used to measure the efficacy of stabilization or other immobilization treatment in most of the BDAT standards. Most of the data submitted in response to the Agency’s proposal were based on the TCLP to measure treatment performance, and these data indicate (with a few exceptions) that treatment to the characteristic level, as measured by the TCLP, is achievable. (These data, incidentally, were available for reply comments, and the Agency received dozens of reply comments on the data.)Furthermore, if EPA were to establish the EP as the protocol to measure compliance with metal standards, then regulated entities would have to subject many wastes to both the EP (for purposes of land disposal restriction compliance) and the TCLP (for waste identification purposes). The Agency prefers not to impose this type of duplicative burden. Accordingly, the Agency is adopting the TCLP as the means of measuring compliance with the metal standards for toxic characteristic Third Third wastes in this rule, with two exceptions. For lead characteristic nonwastewaters and ail nonwastewaters containing arsenic as the primary hazardous constituent [i.e., D004, K031, K084, K101, K102, P010,P o ll, P012, P036, P038, and U136), the Agency is specifying that if a waste does not achieve the nonwastewater standard based on analysis of a TCLP extract but does achieve the standard based on analysis of an EP extract, the waste is in compliance with the standard. The Agency is taking this action because the performance data used to develop the treatment standards for these wastes were based on EP toxicity leachate data. A  more detailed discussion is provided in section III.A of today’s preamble.5. Newly Identified TC WastesThere is one final interpretive point dealing with the interplay of the EP and the new TCLP. EPA interprets the statute such that wastes that exhibit the toxicity characteristic by the TCLP but not the EP are not presently prohibited, even if the constituent causing the waste to exhibit the TCLP is also a constituent controlled by the EP. This is because such wastes are newly identified

pursuant to RCRA section 3004(g)(4); they were identified as hazardous after November 7,1984.6. Further Principles Governing Applicabilitya. Other Statutory Exemptions or 
Exclusions. The issues in this rulemaking concerning when hazardous wastes become prohibited from land disposal does not change the status of other regulatory or statutory inclusions or exclusions to the definition of solid or hazardous waste found at 40 CFR 261.2- .6. These provisions can override the LDR point of generation evaluation to keep wastes from being prohibited and subject to a dilution prohibition or treatment standard. This result is consistent with EPA’s existing regulation at 40 CFR 268.1.EPA believes that different legal and policy considerations under exclusions from the statutory and regulatory definitions of solid waste and hazardous waste require an evaluation of the status of the waste at the point of disposal. Generally, these exclusions address the status of the waste without regard to a particular constituent concentration, and thus do not involve issues of treatment levels or dilution. EPA has not fully analyzed these exclusions and, in the absence of specific justification, will continue to provide exclusions from the land disposal restrictions for waste excluded from the definition of hazardous or solid waste under 40 CFR 261.2-.6.For example, solid waste does not include solid or dissolved material in domestic sewage. RCRA section 1004(27). EPA regulations further provide that any mixture of domestic sewage and other waste that passes through a sewer system to a Publicly Owned Treatment Works (POTW) for treatment is not solid waste. 40 CFR 261.4(a)(1). Thus, even if a waste is hazardous at the point of generation, the domestic sewage exclusion would allow land disposal of the solid waste at the POTW without meeting treatment standards under section 3004(m) (assuming that there is no land disposal of the waste before it becomes subject to the domestic sewage exclusion).b. Restricted Wastes Versus 
Prohibited Wastes. Consistent with the cradle-to-grave mandate of RCRA’s land disposal restrictions, those who manage hazardous waste will need to assess what LDR prohibitions apply at different points in the waste management process. First, generators of restricted wastes must assess whether the waste is prohibited under the LDR. Restricted waste is defined by several conditions.



Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22661See 51 FR at 40619—40632 (November 7, 1986); 54 FR 36967, 36968 (Sept 6,1989).As discussed above, however, certain statutory exemptions that would be evaluated at the point of land disposal may apply to restricted wastes. Moreover, during either a national capacity variance under section 3004(h)(2) or a case-by-case variance under section 3004(h)(3), disposal of certain restricted wastes into certain units would not be prohibited. Also, placement of waste in a “no migration” unit is not prohibited land disposal, nor is placement in an impoundment in compliance with 40 CFR 268.4. In addition, there are situations where waste in managed in a way which results in no land disposal. EPA outlined which LDR prohibitions attach to wastes managed under each one of the above scenarios in 54 FR 36967, 36968 (September 6,1989).c. Changes in Treatability Groups.The question of whether a given waste is going to prohibited land disposal is complicated by the fact that wastes may change form or treatability groups after undergoing treatment. For example, treatment of a wastewater often generates a nonwastewater sludge as well as a treated wastewater. Also, incineration of a nonwastewater can generate a nonwastewater (ash) as well as a wastewater (scrubber water). (A treatability group is defined both in terms of the applicable waste code and the form the waste is in.) The specific problem addressed here, which occurs most often with respect to characteristic wastes, is the effect that changes in treatability groups have on the initial status of a waste as prohibited or non- prohibited.First, by way of background, the part 148 and 268 regulations generally divide the universe of wastes potentially subject to land disposal prohibitions into two broad categories: wastewaters and nonwastewaters. For purposes of the LDR program, “wastewaters” are generally defined to have less than 1% total organic carbon (TOC) and less than 1% total suspended solids. Any other waste stream is deemed a nonwastewater. (There are certain enumerated exceptions from certain wastes such as F001-F005 solvents, and K011, K013, and K014 acrylonitrile wastes. See generally § 268.2 in today’s rule, incorporating the various regulatory definitions.) Part 268 provides for different treatment standards for these two broad categories of waste.The standards may also have different effective dates because of national capacity variances. Treatment standards for listed wastes apply to the

waste as generated as well as to all of the residual wastes that are generated in treating the original prohibited waste. 
See 53 FR 31138, 31145 (August 17,1988). However, when EPA specifies a treatment method as the treatment standard, residues resulting from the required treatment method are no longer prohibited from land disposal (unless EPA should specify other requirements). 54 FR 26594, 26624, 26630 (June 23,1989).17A  change in treatability group during the waste management process can affect whether the waste prior to the change in treatability groups is subject to certain LDR requirements. The following rules are important to understand this point. First, if a treatability group, and treatment residues in the same treatability group, is not going to prohibited land disposal, then neither the original waste nor the residue is subject to the treatment standards or to the dilution prohibition. As a corollary, waste is  prohibited if the treatability group, or residues from the same treatability group is land disposed. This interpretation provides a clear line of demarcation, avoids the enormous difficulties of determining new points of generation every time a hazardous waste is altered in some respect, and avoids having an initial waste’s status as prohibited determined in all cases by some later management of a residue derived from the initial waste.d. Examples. Several examples will be useful to help clarify this point.

Example 1. Listed wastewater A  is treated in a tank that yields two residue streams: nonwastewater residue B and wastewater residue C. The nonwastewater residue is land disposed and the wastewater residue is discharged pursuant to an NPDES permit without being land disposed.Only nonwastewater residue B is going to prohibited land disposal. Moreover, residue B is a newly generated hazardous waste belonging to a different treatability group than the original waste. See 53 FR 31209; 52 FR 25667 col. 1 (July 8,1987). The original hazardous wastewater A  is a restricted waste, but not prohibited, and so is not subject to the dilution prohibition in 40 CFR 268.3 or any treatment standard under part 268. Wastewater residue C
17 A  facility is not allowed to dilute or perform 

partial treatment on a waste in order to switch the 
applicability of a nonwastewater standard to a 
wastewater standard or vice versa. S e e  52 FR 21012 
(June 4,1987); but see 52 FR 25787 (June 8,1987) 
noting special circumstances when California list 
wastes are involved. Dewatering technologies (such 
as filtration and centrifugation) that are designed to 
separate wastewater from nonwastewater are not 
prohibited.

also is a restricted waste (due to the “derived from rule” it carries the same hazardous waste code under 40 CFR part 261 as the original waste A), but it is not a prohibited waste because the wastewater treatability group is not going to prohibited land disposal.
Example 2. Listed nonwastewater D is treated to yield two nonwastewater residues E and F (which carry the same waste code as D based on the derived from rule). Residue E is incinerated and the ash is land disposed; residue F is directly reused as a substitute for a commercial chemical product. In this case, nonwastewaters D and E are subject to treatment standards and the dilution prohibition. EPA does not want impermissible dilution of nonwastewater D to be the reason that the nonwastewater residue E meets the BDAT level. Thus, since there is no change in treatability group between the original point of generation and land disposal for one residue of the original waste D the part 268 prohibitions apply. However, residue F is not a prohibited waste because the definition of solid waste excludes secondary materials that are directly reused as substitutes for commercial chemical products.As illustrated by the above examples, a unit treatment operation can be a point of generation for certain treatability groups. To assess what prohibitions apply, one must first determine whether any residues of the listed waste go to prohibited land disposal. If no residues are land disposed then part 268 treatment requirements do not apply. If one or more residues are placed in prohibited land disposal, the dilution prohibition applies between the point of land disposal and the point that a given treatability group first exists. In example 1, that point is immediately after the tank treatment operation. In example 2, that point is the original point of generation for nonwastewater D.The rules regarding treatability groups apply similarly to characteristic wastes. The fact that a waste loses its hazardous characteristic at some point prior to land disposal does not constitute a change in treatability group. The fact that the derived from rule does not apply to characteristic wastes is irrelevant because the derived from rule only affects hazardous waste status, not treatability group determination (which is a function of physical form). To determine if a characteristic waste is prohibited, the decision is still made based on whether the waste or any residue in the same treatability group is destined for land disposal. This approach is necessary to assure that this
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Exam ple 3. Wastewater J is EP toxic for lead. It is treated in a tank and generates a sludge K, that is non- hazardous. The treated wastewater L, which no longer exhibits a characteristic, is then sent to a surface impoundment for further treatment, after which it is discharged under an NPDES permit. The sludge is sent to a landfill.The sludge K is not a restricted hazardous waste, notwithstanding that it derives from treatment of a characteristic hazardous waste. This is because it is a new treatability group which is not hazardous at point of generation. The status of wastewaters J and L is determined by the special rules for characteristic wastes managed in CW A systems; therefore, they are prohibited wastes but are not subject to a dilution prohibition. Since wastewater L meets the treatment standard when it is land disposed, the disposal is legal.
Exam ple 4. Electroplating wastewater M which exhibits a hazardous characteristic, is treated in a tank to yield a treated wastewater N and a nonwastewater sludge O . The treated wastewater N, which no longer exhibits a hazardous characteristic, is discharged into a Class I injection well and the sludge is sent to a landfill.In this example, neither wastewater M nor N is a prohibited waste due to the special rules for wastes managed in Class I injection wells subject to the SDW A. Sludge O is a newly generated waste that meets the listing description for EPA Hazardous Waste No. F006. Sludge O is a prohibited waste because this nonwastewater is destined for placement in a land disposal unit.
Exam ple 5. An EP toxic wastewater slude P is dewatered to yield a nonwastewater sludge Q which is EP toxic and now exceeds the California list level for lead. Also, a wastewater R is generated which exhibits a hazardous characteristic. The sludge Q is sent to a landfill and the wastewater R is mixed with domestic sewage and sent through a sewer system to a POTW.Both sludges P and Q  are prohibited wastes because Q is sent to land disposal and P is in the same treatability group as Q . Note that during a (hypothetical) national capacity variance for the lead characteristic treatment standard, Q  must comply with the California list standard for lead. Wastewater R is a restricted waste, but not a prohibited waste because it is covered by a § 261.4 exclusion from the definition of solid waste.In conclusion, it should be noted that the previous discussion applies in

55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationsdetermining when prohibitions attach. The issue of what administrative requirements apply by virtue of a waste being restricted is discussed elsewhere in this preamble.
F. Am ended Tracking System  for 
Characteristic Prohibited W astesEPA’s decisions concerning characteristic wastes necessitate certain modifications of the tracking provisions contained in § 268.7. See 54 FR 48491 and 48492 (requesting comment on this point). This section of the preamble outlines the modifications the Agency is making to the existing rules, and clarifies certain points regarding the rules’ applicability to listed wastes as well as to characteristic wastes. The Agency is also amending one of the certification provisions that presently fails to mention compliance with the prohibition on impermissible dilution.A . Applicability of Tracking Requirements

1. Clarification o f and Changes to 
Generally Applicable Recordkeeping 
Requirements. Section 268.7 applies to generators, treaters, storers, and disposers of restricted wastes. Most of the provisions contemplate that restricted wastes are being shipped offsite for treatment or disposal (see § 268.7(a) (2) and (a)(3), and § 268.7 (b)(4) and(b) (5)). The first point the Agency wishes to address is the existing requirements that apply when restricted wastes are managed on-site. At a minimum, certain recordkeeping requirements are triggered. Section 268.7(a) states that generators must first determine whether their waste is restricted. Section 268.7(a)(6) indicates that generators must retain a copy of all demonstrations and other waste analysis or documentation for all wastes sent to either on-site or off-site treatment, storage, or disposal. The Agency interprets these two provisions to mean that ordinarily generators managing hazardous wastes on-site must determine if the waste is restricted, and keep some documentation of that determination plus some documentation of where the restricted waste was treated, stored or disposed—whether treatment, storage, or disposal occurs on-site or off-site. These recordkeeping requirements for on-site management are needed to implement the various prohibitions or to account for those restricted wastes that for some reason are not also prohibited. The Agency notes briefly that certain wastes are not subject to recordkeeping requirements at all by virtue of the exemptions from all of part 268 that are contained in sections 268.1 (b) and (e). (See 54 FR

38968 (September 6,1989) discussing what a “restricted” waste is.)The Agency is applying the existing § 268.7 (a) and (a)(6) requirements to characteristic wastes that are restricted under today’s final rule. These requirements apply even when the hazardous characteristic is removed prior to disposal, or when the waste is excluded from the definition of hazardous or solid waste under § 261.2- .6 subsequent to the point o f generation. For example, if a characteristic waste is not prohibited because it is discharged pursuant to a NPDES permit without land disposal, some record must still be kept indicating why the waste is not prohibited. (For example, a statement that there is no land disposal in the system prior to the § 261.4 exclusion should be kept in the facility’s operating record.) The rationale for this is that the § 261.4(a)(1) exclusion for domestic sewage does not attach until the mixture passes through the sewer system to a POTW; in the interim, the waste is restricted. (See also section III.E.6 of today’s final rule.) Finally, this information should already exist in any case, to justify the absence of subtitle C regulation.B. Tracking (i.e. Notification/ Certification) Provisions Applicable to Generators Shipping Wastes Off-SiteUnder existing § 268.7(a), generators managing restricted wastes must determine whether the wastes meet applicable treatment standards on the point of generation, or are otherwise exempt from those standards. Separate tracking provisions apply to each of these situations. Section 268.7(a) (1), (2), and (3). In all cases, however, the generator must prepare a notice for each off-site shipment setting out the hazardous waste identification number, applicable treatment standard or prohibition level, manifest number, and available waste analysis data. If a generator’s waste meets the treatment standard, the generator must prepare a certification to this effect. (EPA is thus using the terms “tracking document” and “notification and certification” synonymously in the discussion that follows.)If a generator’s characteristic waste has been treated to meet the treatment standard before it is sent off-site, EPA believes that the existing tracking scheme requires some modification. There are two principal reasons to make changes. Characteristic wastes that meet treatment standards will be sent (almost invariably) to subtitle D facilities. EPA is concerned that sending part 268 notifications and certifications
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to subtitle D facilities could be counterproductive. These facilities are not familiar with subtitle C  paperwork and could easily mistake the tracking forms fi.e. the notifications and certifications! for manifests and refuse to accept the shipment. Even i f  the forms are not mistaken for manifests, the subtitle D facilities could view the forms as describing hazardous wastes and refuse to accept the wastes. This could result in a situation where scarce subtitle C  management capacity is used for non-hazardous wastes because subtitle D  facilities are refusing the non- hazardous wastes.These potential misunderstandings are probably solvable as subtitle D operators become more sophisticated and as EPA further implements its land disposal restriction training and guidance efforts. The Agnecy believes further, however, that under today’s rule no important interest would be vindicated by requiring notifications and certifications to be sent to subtitle D facilities. When listed wastes are involved, the tracking document tells disposal facilities what standard the waste must meet before it can be land disposed. Treatment standards for most characteristic wastes are established at characteristic levels, however. Thus, these wastes can be land disposed in a subtitle D facility when they no longer exhibit a characteristic. Having a generator certify to an off-site subtitle D facility that the waste no longer exhibits a characteristic adds little or nothing to the information the disposal facility needs to know to dispose of the waste. That is, the disposal facility already must determine that the waste no longer exhibits a characteristic. Since under the present rule, sending the tracking forms to subtitle D facilities could normally have only the counterproductive effects discussed in the previous paragraph,EPA has determined that the tracking forms should not accompany shipments from generators to subtitle D facilities. (As noted helow,. the Agency is adopting the same approach for any shipments to subtitle D facilities, so that a treatment facility that has treated a characteristic waste to meet a treatment standard also would not send tracking documents to a subtitle D disposal facility.) EPA realizes that some of the treatment standards in today’s rule, notably those for reactive cyanides and pesticides, and the standards for characteristic wastes that are treatment methods, would generally result in treatment below characteristic levels* In these cases, the tracking documents would add information useful to a subtitle D facility. EPA is concerned enough about

potential confusion and disruption of subtitle D disposal practices, however, that at this time the Agency believes it the better decision not to require tracking documents for this set of wastes to go to subtitle D facilities.By deciding that tracking documents for prohibited characteristic wastes that no longer exhibit a characteristic should not go to subtitle D  facilities, the. Agency is not deciding that notifications and certifications should net be prepared for such wastes. The Agency’s concern is where those notifications and certifications are sent. EPA believes, and is requiring, that the notifications and certifications be sent to the appropriate EPA Regional Administrator or his delegated representative, or to a state authorized to implement the land disposal restrictions. The person preparing the notification and certification must also include the identity and address of the facility where the treated waste is sent, including the address. This is the approach the Agency adopted in an analogous circumstance where sending notifications and certifications to the ultimate disposer would be counterproductive or otherwise be ill- advised. See § 268*7(bl(8} and 53 FR 31193 (Aug, 17,1988} (notifications and certifications of persons treating hazardous wastes to produce hazardous waste-derived products that are to be used in a manner constituting disposal are to send the notifications and certifications to EPA or to an authorized state, not to the ultimate user of the hazardous waste-derived product). By requiring notifications and certifications to be prepared, EPA is also assuring that a record is kept that the characteristic wraste has been treated to meet the standard and not impermissibly diluted Generators lor treatment facilities, see below) would also have to certify that these requirements were satisfied Thus, the key objectives of the notification and certification provisions are satisfied.EPA is making some slight modifications in the notification form that would be sent to EPA (or to an authorized state). This is because the existing notification form refers to the waste’s ID number and manifest number when shipped. Since wastes no longer exhibiting a characteristic have neither an ID number nor a manifest number, some small modifications are necessary. While the notification form would not contain hazardous waste codes, it must contain a complete and accurate description of the waste, including its former hazardous waste classification. In addition, although a manifest number

would not be included, the notifications must clearly identify the facility receiving the waste.EPA is not amending the tracking requirements for those characteristic wastes that still exhibit a characteristic when they are sent off-site. All of the normal § 268.7(a)(1) notice requirements fit this situation (i.e. the waste has an ID number; it does have to have a manifest, etc.) and do not require any change. The tracking document also would be going
4m r> nn il m f  ̂  11 flw» «m m m m /t tU al u  ck 9 U U U U C  u  i c K u m i y  a u  i u a i  u u i t c  u a  u i ccounterproductive effects discussed above with respect to subtitle D facilities would occur. Thus, no changes to existing rules are required.The following examples illustrate how the revised tracking requirements would apply to generators of characteristic wastes:1. Generator A  generates a D898 nonwastewater that is sent off-site to a treatment facility.The generator would prepare a § 268.7(a)(1) notice which would set out the EPA hazardous waste number, treatment standards, manifest number, and any waste analysis data. Because the waste is still hazardous, no revised notice is necessary.2. Generator B generates a D008 nonwastewater that is not a spent lead acid battery. The generator treats the waste on-site to meet the treatment standard and then sends it off-site for disposal in a subtitle D landfill.Generator B would have to prepare a notice and certification to document that the waste has met the treatment standard and has not been diluted impermissibly. Rather than send the notification and certification to a subtitle D  facility, the generator would send it instead to the EPA Regional Office or to an authorized state.Included on the notification would be the identity and location of the subtitle D facility where the waste has been sent.C. Tracking Provisions Applicable to TreatersEPA is adopting the same approach for treaters of characteristic wastes as it is for generators. Thus, tracking documents for shipments of characteristic wastes that meet a treatment standard, and therefore no longer exhibit a characteristic of hazardous waste, would be sent to EPA or an authorized state (along with information documenting the receiving facility’s location), not to a subtitle D facility. The reasons are the same as those for generators discussed above. EPA is also making the same slight
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adjustments in the notification requirement.The following examples illustrate how the amended rules would apply to treaters:1. Treater A  receives a D007 nonwastewater that it treats to meet the treatment standard and sends to a subtitle D landfill. The treater also generates a wastewater in the course of treatment that does not exhibit a characteristic.The treater must prepare a notice and certification which it would send to the EPA Regional Office or to an authorized state. The wastewater generated during treatment is not a prohibited waste because it is a new treatability group whose status as a non-prohibited waste is determined when it (i.e. the new treatability group) is generated. Therefore, part 268 does not apply to the wastewater.2. Treater B receives a high TOC ignitable waste that it incinerates. The ash, which no longer exhibits a characteristic, is sent to a Subtitle D. landfill.The treater would prepare a notification and certification and send them to EPA or to an authorized state, as in the previous example. At least at this time, the Agency is not requiring that tracking documents be sent to subtitle D facilities, even when the treatment standard is a designated method.D. Land Disposal FacilitiesUnder existing rules, subtitle C disposal facilities receiving prohibited wastes must keep copies of the notice and certification prepared by the generator and/or the treater, must test wastes (or waste extracts) at a frequency specified in their waste analysis plan (as modified in today’s rule), and must dispose of certain types of wastes in minimum technology units. Section 268.7(c) (1), (2), and (3). These requirements do not fit well for the characteristic wastes prohibited in today’s rule. The requirement of disposal in minimum technology units does not have any applicability at all. Moreover, if a land disposal facility is a subtitle D facility receiving non- hazardous waste, EPA does not believe that testing requirements are appropriate to implement today’s rule. These facilities are already barred from accepting hazardous waste and so must ascertain if the wastes they are receiving exhibit a characteristic. Thus, since few of the treatment standards adopted today require treatment to levels below the characteristic, the Agency believes that existing controls to ensure against receipt of hazardous

waste will constitute sufficient corroborative testing by a disposal facility. The Agency is thus indicating that the requirements of § 268.7(c) do not apply to Subtitle D disposal facilities receiving wastes that no longer exhibit a characteristic.E. Changes in Certification to Reflect Dilution ProhibitionEPA is also amending the certifications of compliance required of treaters and generators to state that the treatment standard was not achieved by a form of impermissible dilution. This requirement, of course, is already contained in § 268.3 and today’s amendment simply includes a reference to this requirement in the certification. (The existing certification for treatment facilities in fact refers to the dilution prohibition, but does so in an overbroad manner by referring to all dilution, rather than only impermissible dilution. EPA is thus modifying this reference in today’s rule.)
G. The Dilution Prohibition as it A pplies 
to Centralized Treatment1. BackgroundEPA discussed the issue of permissible and impermissible dilution of prohibited wastes at length in previous rulemakings. EPA’s existing rules state that prohibited wastes cannot be diluted in order to circumvent a statutory or regulatory prohibition or effective date. 40 CFR 268.3.18 The rules also generally discourage aggregation of wastes not amenable to cotreatment by providing that when wastes with different standards for a common constituent are combined for purposes of treatment, the treatment residue must meet the lowest applicable treatment standard. 40 CFR 268.41(b).In interpretive preamble discussions, the Agency explained that these rules are not intended to discourage legitimate centralized treatment, and that aggregation of wastes preceding legitimate centralized treatment is not considered to be impermissible dilution. See e.g., 52 FR 25766 (July 8,1987) and other notices there cited. However, the Agency noted that centralized treatment of incompatible wastestreams was not legitimate treatment and constitutes impermissible dilution. Id. For example, it is impermissible dilution to aggregate a heavily concentrated organic solvent for which incineration is the appropriate treatment technology with less

18 Although section 268.3 i9 written in terms of 
“restricted”  hazardous wastes, it applies equally to 
the narrower class of prohibited hazardous wastes. 
See 54 FR 38968 [Sept. 6,1989) explaining the 
applicability of the dilution prohibition.

concentrated solvent streams for which biological treatment is appropriate.19In this rulemaking, EPA believes that it is a necessary and responsible action on the Agency’s part to indicate how these existing rules apply when prohibited characteristic wastes are involved. Contrary to the views of some of the commenters, this is not a new issue unrelated to the general substance of the Third Third rulemaking. Absent discussion, the existing rules would still apply to prohibited characteristic wastes, but the regulated community would be unaware of how the Agency interpreted their application and would be potentially unable to determine how to conduct their operations in order to comply with the dilution prohibition.EPA also believes that further clarification of the dilution rules with respect to prohibited listed wastes is warranted.2. Summary of ProposalEPA’s proposal dealt with two particular issues. The first was the question of what constitutes legitimate treatment as opposed to impermissible dilution. The Agency indicated that any dilution that failed to meet the section 3004(m) standard of substantially reducing the prohibited waste’s toxicity or mobility would be impermissible, and further proposed to quantify this statutory standard by indicating that there must be some actual reduction in the prohibited waste’s toxicity or mobility as a result of treatment. 54 FR 48494. To satisfy this test, the Agency indicated at a minimum that there would need to be actual reduction through treatment of at least one BOAT constituent for each prohibited waste that is treated. Id. EPA further proposed that any dilution of a prohibited waste to render it non-hazardous, in lieu of treating, would be considered impermissible. Id. at 48495. The Agency solicited comment, however, on whether dilution could be considered a legitimate form of treatment for certain prohibited characteristic wastes. Id. at 48496.These proposals were the focus of many of the comments, most dealing with the implications for wastewater
19 EPA notes that its authority to promulgate a 

dilution prohibition rests not only on the land 
disposal restriction statutory provisions and 
Congressional directives (see in particular section 
3004(m) and related statutory requirements for EPA  
to establish pretreatment standards as a condition 
to land disposal; see also H. Rep. No. 198,98th 
Cong. 1st Sess. 38 (1983) and S. Rep. No. 284, 98th 
Cong. 1st Sess. 17), but in addition, the more general 
authority in section 3004(a)(3) to establish treatment 
standards “as may be satisfactory to the 
Administrator” and “as may be necessary to protect 
human health and the environment” .



Fed eral R egister /  Vol. 55, N o. 106 /  F rid ay , June 1 , 1990  /  Rules an d  R egulations 22665treatment systems that include land- based treatment (often biological treatment ponds) or storage (for example, holding ponds for corrosive wastes that have been neutralized by dilution). Commenters also correctly viewed this issue as being intertwined (at proposal) with the implications of requiring treatment of characteristic wastes below the characteristic levels. More broadly still, the issue presents another aspect of the question of whether to determine if wastes are prohibited at the point of generation or at the point of disposal.3. Today’s ActionThe existing rules on dilution and EPA’s interpretive statements regarding those rules indicate that the dilution prohibition has a two-fold objective: (1) To ensure that prohibited wastes are actually treated; and (2) to ensure that prohibited wastes are treated by methods that are appropriate for that type of waste. EPA has acknowledged that prohibited wastes which are aggregated are not diluted impermissibly if they are treated legitimately in centralized treatment systems, irrespective of the dilution inherent in such a system. Thus, if “dilution” is a legitimate type of treatment, or a necessary pretreatment step in a legitimate treatment system, such dilution is permissible. Conversely, prohibited wastes that are “treated”  by inappropriate methods, or sent to treatment systems that do not treat the wastes, are diluted impermissibly.In applying these principles to characteristic wastes, EPA encountered two major difficulties: first, the interface with regulatory systems established pursuant to the Clean Water Act and Safe Drinking Water Act, and second, difficulties m being able to quantify the proposal in a meaningful way. In section Iil.D above, we have already discussed the potential difficulties of integrating a full-scale dilution prohibition with the Clean Water Act’s NPDES and pretreatment regulations, and the Safe Drinking Water Actfs UIC program. We explain below the attempts EPA made to quantify the proposed standard, and the obstacles the Agency encountered.The Agency’s proposal to require reduction of a BDAT constituent as a means of evaluating if impermissible dilution has occurred did not indicate how much reduction would be deemed adequate, and thus without further elaboration not only fails to provide clear guidance but also potentially fails to achieve the objective of assuring that wastes are treated by an appropriate treatment method. More importantly, quantifying the extent of removal

necessary to be considered legitimate treatment leads to a very complicated system given the number of prohibited wastes, treatability groups, treatment methods and treatment train configurations:Given these, problems and complications, EPA has decided that the most, constructive course is to provide additional interpretive guidance on the existing dilution prohibition contained in § 268.3, and to explain more fully how those rules would apply in specific situations. We also explain again how we have determined to deal with the interface between RCRA and other wastewater regulatory programs.a. The existing dilution prohibition 
ordinarily would not apply to prohibited 
characteristic wastes generated and 
managed in treatment system s regulated 
by the CW A  or SD W A . As explained in a previous section, EPA has determined in most cases not to apply a dilution prohibition to characteristic wastes that are generated and managed in treatment systems regulated under the CW A  or SDW A. EPA believes, however, that where the Agency has established a method as the treatment standard fox a characteristic waste, ami that where application of that method is consistent with and promoting o f the objectives of the Clean Water Act or the Safe Drinking Water Act programs, then the method of treatment attaches to the waste at the point of generation, and dilution to change the treatability group to avoid application of the method is impermissible. For example, in this rale, this is true of the ignitible nonwastewaters containing greater than 10% TO C and the EP toxic pesticide wastewaters (D012-17) if these wastes are managed in wastewater treatment systems regulated under the Clean WafeT Act. The treatment method for these wastes is incineration, fuel substitution, or some type of wastewater treatment technology that destroys organics. Not only aTe these wastes amenable to conbustion treatment (or other treatment that destroys organics), but they typically contain high concentrations of toxic organic constituents whose destruction furthers the RCRA goal of decreasing waste toxicity and minimizing threats from land disposal.Prohibiting dilution of these wastes 
[i.e., requiring application of a specified treatment method) is entirely consistent with the existing regulatory framework of CW A ’s MT)ES/pre treatment programs. For example, the 10% T O C ignitible wastes are inappropriate for wastewater treatment as they would overwhelm the capacity of most

biological treatment systems. (As noted in the preamble section describing the D001 treatment standards, EPA in fact developed the 10% TO C cutoff for ignitible wastes based on the outer limit of design capacity for biological treatment systems.) The Clean Water Act effluent limitations guidelines and the standards addressing these types of wastes already contemplate that these wastes will not be diluted, but rather will be treated in the appropriate manner.The logic that forces this decision for these wastes in a NPDES/pretreatment Clean Water A ct system is not equally persuasive in the case of wastes disposed of by injection. As noted in section III.D, Class I deep wells inject below the lowermost geological formation containing an underground source of drinking water. Deep wells are not currently injecting wastes that contain any of the pesticide constituents found in DQ12-17 characteristic wastes. Additionally, there is not a design concern of overwhelming the biological treatment system in the deep well scenario. In this instance, it is illogical to force deep wells to utilize a specified method as there is little eoncomitment environmental or technical benefit through its utilization. Therefore, in today’s final rale, the Agency is exempting deep wells from specified methods and the dilution prohibition as long as the characteristic is removed before disposalb. Dilution is  considered to be an 
acceptable method o f treatment fo r non
toxic characteristic wastes. Although EPA proposed that the dilution prohibition would cover all characteristic wastes, the Agency specifically noted that dilution might be an acceptable type of treatment for nontoxic characteristic wastes and solicited comment on the issue. 54 FR 48496. After considering the comments, the Agency has determined that for non-toxic hazardous characteristic wastes (i.e., wastes that exhibit a hazardous physical or chemical property), it should not matter how the non-toxic characteristic property is removed so long as it is removed. Thus, dilution is an acceptable treatment method for such wastes. (This issue is discussed in more detail in the sections on each particular characteristic waste.). The Agency realizes that this approach does not fully address the potential problem of toxic constituents that may be present in such wastes, nor encourages minimization or recovery of non-toxic characteristic hazardous wastes. EPA has determined that these potential problems should be addressed, if at all.
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in other rulemakings (or potentially in a reauthorized statute) and are too difficult to resolve in this proceeding, given the extraordinary pressures and limited review time imposed by the May 8 statutory deadline.EPA also notes that it considers high TO C ignitable nonwastewaters, reactive cyanide wastes, and reactive sulfide wastes to be toxic characteristic wastes. As noted above, the high TO C ignitables have been shown to frequently contain high concentrations of organic toxicants. Reactive cyanide and sulfide wastes obviously contain toxic constituents. Thus, dilution would not be an appropriate method of treatment for any of these.c. Determining when types o f 
treatment (including centralized 
treatment) involving dilution are 
perm issible. The Agency is able to provide limited additional guidance today on the issue of when treatment methods involving dilution are permissible. The issue frequently arises when prohibited wastes are aggregated for purposes of treatment. First, if the wastes are all legitimately amenable to the same type of treatment, and this method of treatment is utilized for the aggregated wastes, the aggregation step is not impermissible dilution. Thus, it is permissible (and normally desirable) for prohibited organic-containing wastes that are suitable for combustion to be aggregated before combustion even though the concentration of organics in some of the wastes decreases. (See, for example, the discussion for wastes K048-52.) On the other hand, as noted above, aggregation of high TO C ignitable wastes with ignitable wastewaters for centralized biological treatment is not permissible. Biological treatment is inappropriate for the high TO C ignitable wastes, and the aggregation step merely dilutes the high TO C stream.As noted above, EPA is unable to quantify across-the-board what types of treatment are appropriate for particular prohibited hazardous wastes (both listed and characteristic). Clearly, as stated at proposal, units would have to be doing some treatment (i.e ., removing toxicity or mobility of BDAT constituents). In addition, treatment units would have to be treating wastes that are amenable to treatment in that type of unit or by that type of treatment, or, in the case of centralized treatment units treating aggregated wastes, appropriately combining wastes for common treatment. An example of type of treatment that is inappropriate for treatment of certain prohibited wastes would be biological treatment systems

used to treat prohibited wastes having treatment standards for metals. In these systems, metal removal is incidental and nowhere as efficient as systems designed to treat metals; biological treatment systems are designed solely for organic treatment. (EPA notes, however, that since it is not applying dilution rules for most characteristic wastewaters, the above example would only apply in cases when a listed prohibited metal-bearing wastewater—a wastewater with treatment standards for metals—was being treated in a biological treatment unit. If this hypothetical biological treatment were a surface impoundment, EPA would not view it as satisfying the requirement of section 3005(j)(ll) and § 268.4 that it be conducting “treatment.” See discussion at 52 FR 25778-79 (July 8,1987) where EPA determined in an analogous circumstance that impoundments which primarily evaporate hazardous constituents do not qualify as section 268.4 impoundments which may receive wastes that have not met the treatment standard.) The clearest objective indication that proper treatment for a prohibited waste is being conducted is if the treatment is the same type as that on which the treatment standard is based. Thus, any aggregation before such treatment would ordinarily not be considered to be impermissible dilution. However, other forms of treatment may also be appropriate. Such determinations will be made on a case- by-case basis.
d. Dilution to remove a characteristic. EPA proposed that prohibited hazardous wastes could not be diluted by impermissible means to render them non-hazardous, even though the waste resulting from dilution would not have to be managed in a subtitle C  unit. 54 FR 48495. Although this possibility exists for all prohibited wastes—both those that are listed (i.e., dilution to achieve delisting levels) and those that exhibit characteristics—the issue arises most often with respect to characteristic prohibited wastes.EPA is finalizing this approach in the final rule, modified, however, by a number of principles discussed above. Thus, since it is permissible to dilute prohibited non-toxic ignitable, reactive, and corrosive wastes, it is permissible to remove the characteristic from such wastes by this means. Second, dilution of prohibited characteristic wastewaters is norinally permissible because the Agency does not wish to disrupt existing regulatory programs developed under other statutes for such wastewaters. These two modifications address the

concerns raised by many of the commenters.For other situations, however, dilution to remove a prohibited waste’s characteristic (or to render it delistable) is used “as a substitute for adequate treatment to achieve compliance with [a treatment standard]” , and so falls within the express terms of the § 268.3 dilution prohibition. Furthermore, as the Agency explained in detail in the proposal, if the dilution prohibition were not to apply in such circumstances, the authority Congress granted the Agency to establish treatment standards for characteristic wastes would be essentially meaningless. Thus, EPA adheres to the position that the act of impermissibly diluting a prohibited waste so that it no longer exhibits a characteristic (or is rendered delistable) is illegal.5. Examplesa. Facility A  generates an EP toxic wastewater that it mixes in tanks with other wastewater so that the characteristic is removed. After mixing, the aggregated wastewaters are discharged to waters of the United States.The dilution prohibition does not apply because the wastewater is not a prohibited waste; it is not being land disposed. In addition, the Agency has determined not to apply the dilution prohibition rules to characteristic wastewaters (with the exception of those subject to certain treatment methods that are managed in Clean Water Act facilities).b. Facility B generates a wastewater that is corrosive and EP toxic for a pesticide. It is mixed in tanks with other wastewaters generated at the same facility so that both characteristics are removed. The aggregated mixture is then injected into a Class IU IC  well. While a restricted waste at the point of generation, these wastes are not prohibited because they are injected below the characteristic level in a Class I injection well. See § 268.1(c)(3).c. Facility C generates a wastewater that is a listed hazardous waste that contains metals for which EPA has established treatment standards. It aggregates this waste with organic wastewaters that are generated on-site so that the metal levels in the aggregated wastewaters are below the treatment standard. The aggregated mixture is then sent to a surface impoundment for biological treatment and then discharged to waters of the United States.The dilution prohibition would be violated. EPA does not consider



Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationsbiological treatment to be an appropriate mode of treating metalbearing toxic wastes [i.e., wastes for which there are treatment standards for inorganic hazardous constituents). Any metal removal is incidental because the treatment technology is not designed to remove metals. In addition, removals are at a rate that is considerably less efficient than could be achieved by chemical precipitation or other forms of wastewater treatment. Thus, in the example, dilution would be used as a substitute for treatment of the listed waste and would therefore be illegal dilution and not treatment. (See 54 FR 38968 (Sept. 6,1989) (dilution prohibition applies to wastes managed in section 268.4 impoundments).)d. Facility D generates an EP toxic nonwastewater that it stabilizes to meet the treatment standard. The waste’s volume increases 400 per cent as a result of stabilization.Although there are too few facts in this example to give a definitive answer, normally this large an increase in waste volume would indicate that the treatment standard is being achieved as a result of dilution rather than treatment, and therefore would be impermissible.
H . Applicability o f Today’s  Final Rule 
to M ineral Processing W astesSection 3001(b) (3)(A)(ii) of RCRA excludes from the hazardous waste regulations (pending completion of studies by the Agency) solid wastes from the extraction, beneficiation and processing of ores and minerals. On September 1,1989, EPA published a final rule (54 FR 36592) that narrowed the scope of this exclusion for 25 enumerated wastes that meet the exclusion criteria of “high volume/low hazard,” as specified in the September 1 rule. EPA determined that five specific mineral processing wastes clearly remain within the scope of the exclusion, and 20 additional specified mineral processing wastes remain within the exclusion pending collection of further volume and hazard data. All previously excluded mineral processing wastes, other than these 25 specified wastes, that exhibit one or more of the characteristics of hazardous waste will no longer be excluded from the hazardous waste regulations when the final rule became effective on March 1, 1990. On January 23,1990 (see 55 FR 2322-2354), EPA published another final rule removing an additional five of these wastes from the exclusion based on additional volume and/or hazard data. This final rule becomes effective on July23,1990.

EPA believes that these previously excluded wastes are “newly identified” for the purpose of determining applicability of the land disposal prohibitions. Although technically the wastes are not being identified by a new characteristic, they are being brought into the Subtitle C system after the November 8,1984 enactment of HSW A. A  permissible interpretation of RCRA section 3004(g)(4), which is ambiguous as to whether it applies to wastes first brought into the Subtitle C system after 1984 due to regulatory re-interpretation, is that wastes brought into the system after the 1984 RCRA amendments may be prohibited from land disposal under a different schedule than those wastes that were hazardous on the date of enactment of HSW A, and also are not subject to the statutory hard hammer. The policy reasons for preferring this interpretation are those that prompted Congress to establish a separate prohibition schedule for other newly identified and listed waste«: the need to study such wastes separately, and prioritization of hammer dates. Consequently, because these wastes are considered to be newly identified, the Agency must develop treatment standards for them within six months of their being identified as hazardous wastes (RCRA section 3004(g)(4)(C)).However, as stated above, these wastes are hazardous because they exhibit one or more of the characteristics of hazardous waste. Today’s rule promulgates treatment standards for characteristic wastes. A  question, therefore, is whether the treatment standards for characteristics should apply to these mineral processing wastes recently determined not to fall within the Bevill exclusion. Put another way, although as newly identified wastes they are not subject to the hard hammer, EPA has the choice of whether to apply the treatment standards for characteristic wastes to them at this time.The Agency has not yet performed the technical analyses necessary to determine if the treatment standards promulgated today as BDAT for EP toxic hazardous wastes or other characteristic hazardous wastes can be achieved in treating the various mineral processing wastes. Therefore, EPA has determined that these newly identified mineral processing wastes are not subject to the BDAT standards promulgated today for characteristic hazardous wastes. The Agency plans to study the mineral processing wastes in the future to determine BDAT for these newly identified hazardous wastes.

22667There are circumstances when newly identified mineral processing wastes can, however, be subject to existing hazardous waste prohibitions. In particular, if the mineral processing waste is mixed with other prohibited wastes [i.e., any prohibited solvent, dioxin. First or Second Third hazardous waste), it becomes subject to the prohibition for the prohibited waste with which it is mixed. EPA also solicited comment on applicability of California list prohibitions, but has determined that these prohibitions will not apply. See section III.F for a discussion of this issue.Whether any of these prohibitions would have immediate regulatory effect would be determined by the authorization status of the State in which the waste is managed. Because the final rules removing wastes from the scope of the Bevill exclusion are not being adopted pursuant to H SW A, they do not take effect immediately in authorized States. Thus, in these States, these mineral processing wastes would only be hazardous wastes if they are included within the scope of the State’s authorized program. If they are not, they would not be hazardous wastes until an amended State’s program including them is authorized. Only after authorization would the land disposal prohibitions apply in that State. These mineral processing wastes would be hazardous wastes in unauthorized States as soon as the rule removing them from the exclusion becomes effective. At that time, any land disposal prohibitions that apply to them also would take effect.The Agency, in the proposed rule, solicited comment on whether the BDAT treatment standards proposed for the EP toxic metals are appropriate for the newly identified mineral processing wastes. O f the comments received, almost all supported EPA’s position that the mineral processing wastes are sufficiently different from other characteristic wastes to warrant additional analysis, and that the statutory hammer and the California list prohibitions apply only to those wastes regulated as hazardous at the time of the H SW A enactmentSeveral commenters argued against the Agency’s position on mineral processing wastes. One commenter stated that since EPA has extensive information available from the listing process, that should be sufficient to develop BDAT treatment standards. However, data collected and analyzed for the purpose of listing a waste as hazardous are different from those required to perform BDAT analyses, to addition, most of the analyses



22668 Feceral Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationsperformed have been to determine if the mineral processing wastes fall within the scope of the Bevill Amendment {7e., high volume/low hazard). Thus, the Agency does not agree that it has sufficient data to determine BOAT standards for mineral processing wastes.Another commenter argued that these wastes were improperly excluded from regulation in the first place by an illegal interpretation of the Bevill Amendment in 1980, so should not be considered newly identified at this time. The Agency disagrees with the commenter that mineral processing wastes cannot be considered newly identified wastes. These wastes have become subject to the subtitle C  regulations subsequent to the enactment of HSW A, and thus need not be subject to the hard hammer, nor must treatment standards for characteristic hazardous wastes be applied to them in this rulemaking. Certainly, there is no indication in either the statute or the legislative history that in creating a 66-month deadline for characteristic wastes, Congress expected the Agency to address wastes within the scope of the Bevill Amendment at the time of H SW A’s promulgation.7. Generator Notification Requirem entsThe generator notification requirements set forth in 40 CFR 268.7 specify that when the generator has determined, either through testing or through knowledge of the waste, that the waste is restricted and does not meet the applicable treatment standards, the generator must, with each shipment of waste, notify the treatment facility in writing of the applicable treatment standards and prohibition levels. This notice must include the EPA Hazardous Waste Number, the corresponding treatment standards and all applicable prohibitions set forth in 40 CFR 288.32 or RCRA section 3004(d), the manifest number associated with the shipment of waste, and waste analysis data, where available (40 CFR 268.7(a)(1)). If the generator has determined that the waste being shipped is restricted, but can be land disposed without farther treatment, the generator must submit to the land disposal facility the same information, as well as a certification stating that the waste meets the applicable treatment standards (40 CFR 268.7(a)(2)). (EPA reiterates that such determination must, of course, be accurate. Thus, failure to accurately determine a waste’s status as restricted is a violation of § 268.7 (a)(1) or (a)(2), as well as a potential violation of other provisions.)The Agency had received, prior to the Third Third proposed rule, a number of

questions on whether the actual treatment standards {i.e., the actual number or method) must be placed on the generator notification form, or if it is sufficient to reference the appropriate treatment standards by citation of the applicable part of 40 CFR 268.41, .42, or .43. EPA’s interpretation has been that all applicable treatment standards must be listed completely on the generator notification form sent to the treatment, storage or disposal facility. A  number of these pre-proposal commenters had indicated that they believe the current regulations can be interpreted to allow referencing, rather than listing the specific treatment standards as part of the generator notification. The commenters argued that referencing the standards serves the same purpose as listing the specific treatment standards. Furthermore, they stated that the notification forms are becoming longer, more complicated, and unwieldy as new wastes and corresponding treatment standards are added to the list of wastes restricted from land disposal, and thus listing each treatment standard on the notification form imposes an unnecessary burden on generators.As proposed in the Third Third notice on November 22,1989 (54 FR 48496), the Agency today is amending 40 CFR 268.7 to allow referencing the Code of Federal Regulations (CFR) rather than listing each treatment standard. EPA solicited comment in the Third Third proposed rule on this action to determine if the regulated community anticipated any problems with referencing of the CFR, and to determine the effect this action would have on hazardous waste generators. The comments EPA received on the proposal were overwhelmingly in favor of allowing referencing the CFR. Commenters stated that this action will significantly reduce the paperwork involved in handling the waste shipments, reduce transcription errors, and in no way cause harm to the environment.Although EPA today is allowing such references to the CFR, the following information also must be included in the reference: the EPA Hazardous Waste No., the subcategory of the waste code 
[e.g., D003, reactive cyanide subcategory), the treatability group(s) of the waste(s) [e.g., wastewater or nonwastewater), and the CFR sections and paragraphs where the applicable treatment standards appear. In addition, where treatment standards are expressed as specified technologies in § 268.42, the 5-Ietter treatment code found in Table I of § 268.42 [e.g., INCIN, WETOX) must be listed. Omissions or inaccuracies in listing any of these items

will be considered a violation. In addition, the Agency emphasizes that the change to 40 CFR 268.7 allows referencing of the CFR in lieu of only the individual treatment standards; all other § 268.7 information is still required in the notification.EPA notes that these revised notification requirements also apply to treatment and storage facilities, with the following exceptions. These changes do not apply to generators, or treatment or storage facilities that ship spent solvents (F001-F005), multi-source leachate (F039) or California list wastes off-site to a disposal facility. These waste categories each contain a number of individual constituents or waste groups 
[e.g., the waste code for multi-source leachate (FG39) contains 230 constituents). Therefore, referencing only the CFR section in lieu of the treatment standards would not provide the disposal facility with meaningful information regarding which constituents might reasonably be expected to be present in the waste. The same is true for California list wastes and spent solvents. For each of these wastes, therefore, ail applicable waste groups and individual constituents actually must be listed on the notification.In addition, some pre-proposal commenters raised concerns about notification requirements with regard to shipments subject to the March 24,1986 small quantity generator (SQG) rule.This rule, specifically 40 CFR 282.20(e), exempts SQ Gs (100-1000 kg/mo.) with recycling tolling agreements (as defined in 40 CFR 262.20(e)) from the fall Part 262 manifesting requirements. EPA received a number of comments supporting the proposed approach, and today is amending § 268.7 to allow a one-time notification and certification for SQ G  shipments subject to tolling agreements. Such agreements, as well as the one-time notifications and certifications, must be maintained by the generator for three years after termination or expiration of the agreement in keeping with the provisions of 40 CFR 262.20(e)(2).The Agency is promulgating this amendment because it believes the subsequent handier of the waste under the contractual tolling arrangement has sufficient notification and knowledge of the nature of the wastes being handled. Tolling agreements provide for the collection and reclamation of a specified waste and for redelivery of regenerated material at a specified frequency. The Agency believes that since the same waste is picked up at reguar intervals, one notice will suffice for the duration of



Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  Rules and R egulations 22669the agreement to apprise the subsequent handler of the land disposal restrictions applicable to the waste./. Waste A nalysis Plans and Treatment/ 
D isposal Facility Testing RequirementsIn the proposed rule, EPA noted that § § 268.7 (b) and (c) currently require treatment and disposal facilities to test their wastes in order to ensure that they are in compliance with applicable treatment standards and prohibition levels. EPA also noted that these provisions require such testing to be performed according to the frequency specified in the facility’s § 264.13 or § 265.13 Waste Analysis Plan (WAP). Although § § 264.13 and 265.13 require that waste analyses contain enough information to allow the owner/operator to comply with the 40 CFR 268 requirements, the Agency noted that a comment found in both of these sections has created implementation problems. The comment states, “ the owner or operator of an off-site (treatment, storage, or disposal) facility may arrange for the generator of the hazardous waste to supply part or all of the (waste analysis) information.” This language has been construed _erroneously as precluding EPA (or an authorized State) from requiring the owner/operator to conduct a detailed chemical and physical analysis of the waste where the generator has supplied the owner/operator with such waste analysis information. Although EPA stated in the proposal that it has authority to require owner/operators to test their wastes in such cases, the Agency stated its preference for removing any ambiguities and modifying the regulations in order to clarify EPA’s intent.The Agency noted in the proposal its belief that ordinarily, treatment and disposal facilities should do some corroborative testing to ensure compliance with LDR treatment standards and prohibitions. Although there are certainly situations where test data submitted by the generator, or the knowledge of the generator, may constitute an essential part of the necessary information, EPA’s proposal was premised on a need to ensure that the LDR requirements are met prior to disposal. The Agency also noted that such corroborative testing provides records that may be useful in ascertaining compliance with LDR requriements. Thus, EPA stated that treatment and disposal facilities normally should do periodic independent corroborative testing of prohibited wastes, even if the generator also tests the waste or otherwise

certifies that it is eligible for land disposal.Given this context, the Agency proposed two approaches for specifying the circumstances under which EPA could require corroborative testing. The first approach would allow off-site facilities to arrange for the generator and/or treater of wastes to supply all or part of the waste analysis information only if an EPA-approved W AP affirmatively allows the generator and/ or treater to supply this information. Since interim status facilities do not have their W APs approved until their permit applications are reviewed by EPA (or the authorized State), such facilities would no longer be able to rely upon generator data under this approach. Under the second approach, the Regional Administrator or his designate would determine the owner/ operator’s testing frequency, but such facilities would be required to conduct waste analyses at least once a year. Since such an approach would be self- implementing, no revisions to existing permits would be necessary.Numerous commenters pointed out the advantages and disadvantages of both approaches. The primary issues raised by commenters related to the flexibility and resources associated with the proposed approaches. Several commenters supported the flexibility that the first approach would provide. Individual facility circumstances can be considered, which the commenter, believed would result in appropriate testing frequencies. The Agency agrees with the commenters and continues to believe that the frequency of testing is best determined on a case-by-case basis by the permit writer. This is because the range of variables [e.g., variety of wastes managed, different types of waste matrices, number of processes invovled) is too broad to justify a single national testing frequency. However, evaluating the appropriate testing frequencies for every treatment and disposal facility can be very resource- intensive, a task that likely would take several years to complete. Some commenters expressed a preference for specific minimum testing frequencies, in part to establish a baseline level from which to depart. As stated above, a required testing frequency is difficult to specify for all facilities, and would be excessive and redundant in some situations while not being protective enough in others. To address this problem, the Agency is developing guidance to help identify what testing frequency, based on site-specific considerations, is reasonable and

appropriate for treatment and disposal facilities.Several commenters stated that corroborative testing by treatment and disposal facilities is unnecessary where generators supply such waste analysis data. Some of these commenters felt that testing should be required only where the generator does not supply testing data [i.e., where the generator supplies waste characterization data based only on his knowledge of the waste or waste generation process). EPA disagrees with the commenters, and notes that the D.C. Circuit, in upholding EPA’s § 268.7 testing framework, has expressed its support for treatment and disposal facility corroborative testing requirements:
fl]t is the treatment facility's job to 

transform waste otherwise deemed too 
dangerous to permit into landfills into 
acceptable form. It is therefore not irrational 
for the EPA to introduce a backup, arguably 
"redundant” testing stage for these wastes 
requiring treatment and even to consider this 
a "critical" stage in the process.886 F.2d at 370.The court also noted that such corroborative testing is necessary for dispoasl facilities:

[Jjust prior to land disposal, waste must be 
vigorously tested to confirm that it is what 
others have represented it to be and that it 
may permissibly be land disposed.

Id.Given these concerns, the Agency today is promulgating an approach that combines elements of both the proposed approaches. EPA is revising the comment in § § 264.13 and 265.13 to implement this approach.Under the final approach, treatment and disposal facilities may generally rely on information provided to them by generators or treaters of the waste. However, treatment and disposal facilities must conduct periodic detailed physical and chemical analysis on their waste streams to assure that the appropriate part 268 treatment standards are being met. Specifically, today’s final rule amends the comment in § § 264.13 and 265.13 to make it clear that the restricted waste testing requirement (or other frequency approved by the Agency) is not superseded by the ability of the facility to rely on information supplied by the generator or treater. Also, with today’s change, § 264.13 more clearly specifies that EPA may, through the permit require the owner or generator of a treatment or disposal facility to conduct periodic chemical and physical analysis prior to treatment or other management of wastes.



22670 Fed eral R egister /  Vol. 55, N o. 106  /  Friday, June 1, 1990  /  Rules an d  RegulationsInterim status facilities are subject to the testing requirement for restricted wastes. Interim status waste analysis plans are developed by the facility and maintained on-site, in accordance with, self-implementing procedures of § 265.13. Therefore, interim status facility owners or operators should ensure that their plan conforms with today’s new requirement For example, if the facility’s plan specifies total reliance on generator or treater- provided information, then the plan will likely need to change to require appropriate testing (See discussion below regarding general Agency waste testing considerations). Also, interim status facilities should update their pending permit applications promptly to ensure that the applications reflect the most current information and today’s revised regulatory requirements.If a permitted facility wants to amend its W AP to better address restricted waste testing requirements, then it would follow the permit modification procedures in § 270.42. Under those modification procedures, a change to indicate a different testing frequency would most likely be a Class 2 modification (see appendix I to § 270.42, item B(l)).EPA believes that there will be sufficient time to incorporate appropriate waste analysis requirements into the development of permits for the approximately 1000 interim status treatment and storage facilities expected to receive RCRA permits in the next several years. W APs for permitted storage and treatment facilities (including incinerators) will be examined no later than at permit reissuance. Réévaluation of land disposal facility permits will occur no later than the five year permit review required by § 270.50(d), so W AP changes can be accomplished at that time. It should also be noted that for permitted facilities, EPA may address selected WAPs earlier than the above timeframes by using its general authority to reopen permits when new standards or regulations have been promulgated (§ 270.41(a)(3)).For both permitted and interim status facilities, the Agency retains its authority (particularly where a revised W AP has not been Agency-approved) to determine that, based on an inspection or other information, the testing frequencies and/or protocols are inadequate at a particular facility. In such cases, EPA (or an authorized State) may take a number of actions, including, but not limited to, terminating or modifiying a facility’s permit or pursuing an enforcement action.

In order to aid permit writers and the regulated community in determining the appropriate testing frequencies at both stages in time, the Agency expects to issue guidance soon which will further address these issues.
K . Testing o f W astes Treated in 90-Day 
Tanks or ContainersAs noted in the November 22,1989 proposal, treatment of prohibited wastes conducted in so-called 90-day tanks (or containers) regulated under § 262.34 is not presently subject to a waste analysis plan requirement. 54 FR 48497. Thus, there is no regulatory vehicle for determining testing frequency in such circumstances. In contrast, under § 288.7(b), treatment facilities treating prohibited hazardous wastes must test the treatment residues that they generate at a frequency determined by their waste analysis plan in order to ascertain compliance with the applicable treatment standards. All treatment facilities operating pursuant to interim status or a full permit must have a waste analysis plan.Therefore, in order to close this regulatory gap, EPA proposed that generators treating prohibited wastes in § 262.34 tanks and containers must prepare a plan justifying the frequency of testing they choose to adopt (54 FR 48497). EPA disagrees with several commenters who contended that sufficient regulatory mechanisms are already in place for these units. Most importantly, there is no regulation at all addressing testing frequency. Since a substantial volume of hazardous waste is treated in these units, the issue of testing frequency is viewed by the Agency as important for ensuring the integrity of the section 3004(m) treatment standards. Furthermore, today’s imposition of a waste analysis plan requirement—addressing, among other issues, testing frequency—on persons treating in 90-day tanks is consistent with the Agency’s determination in the Solvents and Dioxins final rule that generators who also treat must assume the same responsibilities as off-site treaters. See 51 FR 40597). Put another way, EPA believes that persons treating prohibited wastes should ordinarily have the same recordkeeping and documentation responsibilities whether the treatment occurs off-site or in 90-day tanks.Therefore, in today’s final rule, the Agency is promulgating the proposed action with several modifications in § 268.7(a)(4). In addition to the modifications (and in accordance with majority of comments), the Agency is clarifying that only generators treating wastes to comply with the applicable

BDAT treatment standards (as opposed to wastes treated partially but receiving further off-site treatment before meeting the treatment standard) are subject to the new requirement to prepare a waste analysis plan. Specifically, generators treating prohibited wastes in § 262.34 tanks and containers to meet the applicable BDAT treatment standard must prepare a plan detailing the frequency of testing that is to be conducted. The plan is to be justified on detailed chemical and physical analysis of a representative sample of the prohibited waste(s) being treated, and must contain all information necessary to treat the waste(s) in accordance with requirements of part 268 (see § § 264.13 and 265.13, from which these substantive requirements are drawn), including the selected testing frequency. Examples of factors EPA would expect to be included in the plan are: discussion of the number of prohibited wastes treated, their variability, and the variability of the treatment process. See section III.) of today’s preamble for more detailed information on factors to include in the plan.EPA does not believe however, that it needs to require waste analysis plans from 90-day generators who treat partially, but do not treat to achieve the treatment standard. Such a requirement would duplicate waste analysis plans of the ultimate treatment facility. The requirement that EPA is adopting today is meant to close an outright regulatory gap which exists only when the 90-day generator is the sole treater.The plan will be self-implementing in the sense that there is no requirement of prior approval from any regulatory entity. There is, however, a requirement that the plan be retained as a facility record, where it serves as the means of justifying to enforcement officials why the frequency of testing selected by the facility is reasonable. Furthermore, as suggested by several commenters, this plan should be filed with the EPA Regional office or State within 30 days prior to the activity by some mechanism that can verify delivery (e.g.,return receipt requested, Federal Express, or messenger). This provision will allow the Agency or State an opportunity to review the testing plan established. EPA notes, however, that it reserves the right at any subsequent time to disapprove of the testing plan. This review mechanism should ease one commenter’s concerns about these plans being self- implementing and not subject to regulatory review.
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L. Clarification o f “P ”  and “U " Solid  
W astes1. Residues Remaining in Containers or Inner Liners .In the November 22,1989 proposal, EPA proposed several amendments to clarify the existing language of 40 CFR 261.33. The first amendment involved 40 CFR 261.33(c), a provision that lists residues remaining in containers or in an inner liner that have held commercial chemical products listed in 40 CFR 261.33(e). EPA believes that this language was partially in error as it does not include residues remaining in containers or in an inner liner contaminated with the 40 CFR 261.33(f) materials. All of the other provisions in 40 CFR 261.33 refer to both 40 CFR261.33 (e) and (f) wastes, and there is no reason that 40 CFR 261.33(c) should not as well. The omission results in fact from an oversight, and is not based on any choice by the Agency.Many commenters misunderstood the Agency’s intent by this clarification. It was not our intent to subject “U” wastes 

[i.e., non-acute hazardous wastes) to the triple-rinsing requirements of 40 CFR 261.7(b)(3) as this section applies solely to acute hazardous wastes. In 40 CFR 261.33(c), there is not a corresponding reference, however, that residues remaining in containers or in an inner liner contaminated with “IT* wastes are subject to regulation, unless empty as defined in 40 CFR 261.7(b)(1). This omission could be read as allowing the disposal of full containers of *TJ”  listed wastes. While this would clearly be an incorrect reading, today’s final action corrects this omission.2. Spill ResiduesIn addition, EPA proposed a clarifying amendment to 40 CFR 261.33(d) to be codified in 40 CFR 261.2 (b) and (c) to state that residues of spills of commercial chemical products listed in 40 CFR 261.33 (e) and (f) will be considered solid wastes if they are not recycled within 90 days of the spill. 54 FR 48493-94. The Agency’s rationale was that although such spilled materials may be considered to be “abandoned” under the existing regulatory language, it might be more appropriate to establish a specific time period after which such spills became solid wastes. The Agency noted further that it ordinarily views spilled commercial chemicals as solid wastes because the nature of a spill constitutes disposal, and because of the difficulty of recycling spill residues in such matrices as soil or groundwater. Id. In these instances, not only are spill residues of commercial chemical products unlike other 40 CFR 261.33

material (e.g., off-specification products), but the Agency believes that marginal claims of recyclability could be asserted to avoid proper cleanup of spills. Id.While comments on this issue were mixed, a number of commenters made the point that this issue was inappropriate for determination in the Third Third rulemaking because it is not directly related to the Land Disposal Restrictions program. Given that these comments have merit and considering the number of issues that must be decided under the pressing timetable imposed by the statute, the Agency will not go forward with the quantified standard that it proposed.Furthermore, the Agency believes that this issue can be addressed by interpretation of existing regulations. Under 40 CFR 261.33, mere assertion of intent to recycle a spill residue of a commercial chemical product does not automatically immunize the spill area from RCRA subtitle C  jurisdiction. The generator has the burden of proving that the spillêd material is not a solid waste, and a generalized assertion does not satisfy the burden. See 40 CFR 261.2(f). Objective considerations that could be pointed to to satisfy this burden include whether the generator has begun to recycle the spill residue, the length of time the spill residue has existed, the value of the spilled material, whether it is technically feasible or technically practical to recycle the spill residue, and whether there is any past history of the company recycling this type of residue. EPA repeats that assertion of intent to recycle does not satisfy the generator’s burden of proof. Rather, there must be objective indicators of intent, and the indicators must be strong given that a spill of hazardous material to soil or groundwater is normally a simple act of disposal.3. D e M inim is Exception to the Mixture RuleIn the context of the Third Third proposal, several commenters requested clarification of the scope of the mixture rule exemption to the definition of hazardous waste under 40 CFR 261.3(a)(2)(iv). This provision exempts mixtures which contain small amounts of listed spent solvents (“F-listed solvents”) or other de m inim is losses of commercial chemical wastes (“P and U wastes”) from manufacturing operations when these listed wastes are mixed with other wastewater “the discharge of which is subject to regulation under either section 402 or section 307(b) of the Clean Water Act (including wastewater at facilities that have eliminated the

discharge of wastewater).’’ 20 Commenters raised the issue of whether disposal of such mixtures via Class I UIC wells allows the facility to claim this exemption. In particular, commenters expressed concern that recent EPA statements regarding the scope of this exemption imply that large volumes of wastewater will require treatment of the P and U wastes within the wastewater stream before injection of a Class I well, and that capacity for treatment of such wastestreams is not currently available.Before responding to these comments, some background information is in order. RCRA subtitle C  generally regulates as hazardous all mixtures of listed hazardous wastes and other solid wastes. One exception from this rule is for mixtures that "consistQ of wastewater the discharge of which is subject to regulation under either section 402 or 307(b) of the Clean Water Act (including wastewater at facilities which have eliminated the discharge of wastewater) and: [contain specific amounts of listed solvents or de m inim is losses of discarded chemical products].”  40 CFR 281.3(a)(2)(iv). This exception to the mixture rule was established by regulation bn November 17,1981. See  46 FR 56582. A  specific level for spent solvents is established by the regulation (either 1 ppm or 25 ppm). The regulation sets a worst-case maximum concentration of solvent within the wastewater stream; the actual concentration will almost certainly be less. Conversely, there is no set regulatory concentration for de m inim is loss levels of P and U wastes that are listed in 40 CFR 261.33(e) and (f).In the 1981 interim final rule, EPA did not exempt all de m inim is mixtures generated at all facilities. Rather, EPA limited the exemption as follows: "[The exemption] applies only to wastewater mixtures managed in wastewater treatment systems whose discharge is subject to regulation under * * * the [CWA]. This requirement will help to prevent indiscriminate discharge of wastes into wastewater treatment systems because to do so would jeopardize the generator’s ability to comply with its [CWA] discharge requirements. * * * (T)he Agency
20 The exemption also covers mixtures of small 

amounts of listed hazardous wastes in wastewaters 
resulting from laboratory operations. 40 CFR  
261.3(a}(2](iv)(E). Also, there is similar, but not 
identical, language contained in a final rule that 
provided interpretations o f certain terms and 
provisions of standards for hazardous waste tank 
systems (53 FR 34078, September 2,1988). Today's 
notice is not changing the applicability of the 
September 2,1988 final rule with respect to 
hazardous waste tank systems.



22672 Fed eral R egister / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationsmeans to include all facilities which generate wastewater which is discharged into surface water or into a POTW(.) The Agency also means to include those facilities (known as ‘zero dischargers’) that have eliminated the discharge of wastewater as a result of, or by exceeding [i.e., doing better than), NPDES or pretreatment program requirements.’ 46 FR 56584 (Nov. 17, 1981).Furthermore, the applicability of the mixture rule exemption for P and U wastes was limited to the introduction of these wastes into wastewaters “in the normal handling of these materials, either as raw products used in the manufacturing process or as intermediate or chemical products used 
in or produced by the manufacturing 
process. ”  [emphasis added] 46 FR 56586.Certain commenters assert that the mixture rule exemption currently applies to wastewater disposed of in a UIC well. Specifically, these commenters argue first that all injection wells dispose of wastewater “ the discharge of which is subject to regulation [under the CW A].” Second, commenters argue that UIC wells per se  constitute a method for facilities to “eliminate * * * the discharge of wastewater." Commenters further suggest that wastewater disposal via UIC wells should be exempted as consistent with the purposes for the exemption expressed by EPA, i.e ., that such wastewater mixed with de m inim is levels of listed wastes are adequately regulated by another statute. These commenters express their belief that disposal of such mixtures down UIC wells would be adequately controlled under the UIC regulations, and that injection was the environmentally sound method of disposal for these wastewaters.EPA does not agree completely with the commenters’ analysis of the scope of the mixture rule exemption. First injection of a fluid in a UIC well is not a “discharge" within the meaning of the CW A. Injection wells can, in appropriate instances, constitute a practice which has “eliminated the discharge of wastewater,” but these instances must be evaluated on a case- by-case basis. As the regulation states, the issue is whether the “discharge” is subject to section 402 or 307(b) of the CW A, not whether the facility is “subject to regulation" under section 402. A  UIC well, whether or not the state adopts its regulations under 402(d) addressing such a well, is not a CW A discharge point. Thus, facilities with wells for injection of wastewater do not fall within the mixture rule exemption

simply because they have an injection well on site.UIC wells may, however, be “zero discharge" facilities, i.e., those which have eliminated their discharge. To qualify as such a facility, it must satisfy the definition of a “zero discharge" facility outlined in the November 17, 1981 regulation. To repeat the language from the 1981 preamble discussing that provision, “(t)he Agency * * * means to include those facilities (known as ‘zero dischargers’) that have eliminated the discharge of wastewater as a result 
of, or by exceeding, NPDES or 
pretreatment program requirem ents." 46 FR 56584 (Nov. 17,1981) [emphasis added). Thus, a UIC well will certainly qualify as a zero discharge facility i f  the facility injects the wastewater to comply with NPDES permit conditions or an applicable CW A  effluent guideline. A  well at a facility which is not “subject to (CWA) regulation” under an NPDES permit or an effluent guideline is not within the scope of the language of the mixture rule exemption. EPA notes that this interpretation is fully consistent with its 1981 preamble, and thus does not constitute a “change” in interpretation, as suggested by certain commenters.EPA notes, that, as a practical matter, the facilities concerned about the scope of the mixture rule exemption are likely unaffected by today’s clarification. Most of these facilities are, in fact, in an industry category (organic chemicals) whose facilities are “subject to regulation” under section 402 by virture of the effluent guideline for that category. See  40 CFR part 414 (1989). Thus, EPA does not believe that there will be a problem with treatment capacity for P and U wastes, because most wastewaters containing de 
m inim is amounts of P and U wastes now being injected are not hazardous waste now being injected are not hazardous waste and will be unaffected by today’s rule. Nonetheless, EPA wishes to caution such facilities that the mixture rule exemption does not constitute a license to mix collected volumes of E, P, or U wastes into a treated wastewater stream and then inject such a stream. As EPA clearly stated in 1981, the exemption is designed to cover situations where “various spills or incidental losses" of solvents or commercial chemicals are “reasonably and efficiently managed by being discharged into a plant’s wastewater treatment system." 46 FR 56584. EPA clearly did not assume that facilities would attempt to avoid treatment of such wastes.

M . Storage ProhibitionIn the proposed rule, EPA recognized that there are concerns with its existing interpretation of the statutory storage prohibition set out in section 3004(j) of RCRA. Section 3004(j) provides that storage of prohibited hazardous waste is itself prohibited “unless such storage is solely for the purpose of the accumulation of such quantities of hazardous waste as are necessary to facilitate proper recovery, treatment, or disposal.” Principal concerns are that some storage may be prohibited even where it is not being used with the intent to circumvent the land disposal prohibitions, and whether the storage prohibition should only apply if storage is used as surrogate disposal.To fully evaluate these concerns, the Agency requested comment on an alternative interpretation of 40 CFR 268.50. Under the alternative approach, storage of prohibited wastes in tanks or containers pending the utilization of proper treatment, recovery or disposal capacity would not be prohibited. EPA provided two examples of allowable storage under this alternative approach:(1) Where a generator is storing wastes in tanks for six weeks because of a backup at an incinerator which the generator has a contract to use; and(2) Where a treatment facility treats a prohibited waste to a level that does not meet the treatment standard and then stores the waste before treating it again to meet the standard.EPA recognized in the proposal that under the alternative approach, the phrase “utilization of proper treatment, recovery or disposal capacity” needed to be further defined. The Agency also sought further comment on how a temporal element might be added to the phrase “pending the utilization * * *” in order to define the limits of the proposed approach. Commenters were also asked to address other potential situations where they believed that an overly literal reading of 3004(j) may have consequences they believe Congress did not intend.Many of the commenters supported the proposed broadening of the allowable bases for storing prohibited wastes. However, the commenters did not offer specific workable suggestions for defining terms such as “pending” and “proper” , as EPA noted was necessary. Without objective criteria for defining the limits of allowable storage, EPA believes that the proposed reinterpretation will be very difficult to implement and enforce. For example, does it matter how far in the future— five years, two years, six months—



Fed eral R egister /  Vol. 55, No. 106 /  F rid ay , June 1* 1990  /  Rules an d  R egulations 2 2 6 7 3proper treatment might be utilized? Must there be a contract with a treatment company? What if it is contingent, or contains option provisions? Thus, the Agency is instead retaining its longstanding interpretation of the storage prohibition and is not finalizing the proposed alternative approach.Under the existing approach, both RCRA 3004(j) and 40 CFR 268.50 provide that storage of prohibited hazardous wastes is itself prohibited ̂ ‘unless such storage is solely for the purpose of the accumulation of such quantities of hazardous waste as are necessary to facilitate proper recovery, treatment or disposal.” Storage of prohibited wastes is only allowed in non-land based storage units [i.e., tanks and containers), since land-based storage is a type of land disposal.Two major principles underlie the storage prohibition: (!) the need to reduce the risks created by long-term storage: and (2) the goal of the Land Disposal Restrictions, and H SW A generally, to encourage the expeditious use of alternative treatment technologies. Cf. Hazardous Waste 
Treatment Council v. EPA, 886 F.2d. 355 (D.C. Cir. Sept. 15,1989) {“H W T C  ///’) where the court said:

Congress believed that permitting storage 
of large quantities of waste as a means of 
forestalling treatment would involve health 
threats equally serious to those posed by 
land disposal, and therefore opted in large 
part for a "treat as you go” regulatory regime.886 F.2d. at 357.Mechanisms such as national capacity variances and case-by-case extensions are intended to address situations where there is a lack of treatment capacity.No firm time limit is established pursuant to § 268.50. Generators and owners or operators can store as long as necessary. The legislative history makes it clear that the intent of RCRA 3004(j) and § 268.50 is to prohibit use of longterm storage to circumvent treatment requirements imposed by the Land Disposal Restrictions. 129 Cong. Ree. H8139 (daily ed. October 6,1983). However, if prohibited wastes are stored beyond one year, the owner/ operator has the burden of proving (in the event of an enforcement action) that such storage is for the allowable reason: prior to one year, EPA maintains the burden of proving that storage has occurred for the wrong reason.Finally, EPA reemphasizes that intent is not a critical factor in determining liability. In order to successfully enforce this provision, the Agency need not demonstrate that those storing prohibited wastes have a particular state of mind. Rather, objective factors

such as the type and amount of waste in storage and the time in storage still may be relied upon as the key factors in interpreting this provision. In determining whether storage is lawful, the Agency will continue to evaluate these factors in light of its “treat as you go” approach noted in H W T C  III. EPA notes, however, that the intent of those storing prohibited wastes may be relevant in the Agency’s determination regarding what type of relief, if any, to seek in a civil or criminal enforcement action.1. Storage of Radioactive Mixed WasteSeveral commentera urged the Agency to modify its existing interpretation of the section 3004(j) storage prohibition as it relates to radioactive mixed waste. Mixed waste contains both a hazardous waste component subject to RCRA hazardous waste management standards and a radioactive waste component regulated under the Atomic Energy Act (AEA). The commentera asserted that there is little or no available permitted treatment or disposal capacity for commercially generated mixed waste, and that many of these mixed wastes contain spent solvents or California list wastes that are not eligible for the national capacity variance which EPA is granting for mixed waste containing first, second, and third-third wastes. The commentera emphasized that generators have no practical option but to store their prohibited mixed waste on-site, pending the availability of treatment and disposal capacity. The commentera stated that the Agency should not interpret such storage as “surrogate disposal” that violates section 3004(f), since this interpretation would result in a requirement allowing no possibility of compliance by generators. The commentera further asserted that interpreting section 3004(f) in this manner could give rise to an inconsistency with the AEA, within the meaning of RCRA section 1006(a).EPA is aware of the difficulties posed by the applicability of the section 3004(j) storage prohibition to mixed wastes under circumstances where there is no treatment or disposal capacity. These issues and their effects on certain low- level waste generators (e.g., hospitals, research institutions, universities), were also discussed at length in a recent report developed by the Office of Technology Assessment (OTA). (See “Partnerships Under Pressure, Managing Commercial Low-level Radioactive Waste,”  OTA, November 1989).EPA acknowledges that the current shortage of treatment or disposal capacity, and the requirements and

deadlines under other statutory programs, are factors which are affecting the management of mixed waste. EPA will further evaluate the legal, policy, and factual issues relevant to this matter. Since this issue is not material to the requirements which EPA must promulgate in order to meet the May 8,1990 Third Third rule statutory deadline, EPA will resolve this matter separately from this rulemaking. The Agency expects to issue its policy on the mixed waste storage issue during the next 90 days.
N. Case-by-Case ExtensionsUnder RCRA Section 3004(h)(3), EPA can grant case-by-case extensions of the prohibition effective dates for up to one year beyond the applicable deadlines; extensions are renewable once for up to one additional year. On November 7, 1986, EPA published a final rule (51 FR 40572) establishing the regulatory framework to implement the land disposal restrictions program, including the procedures for submitting case-by- case petitions.To obtain a case-by-case extension, the statute requires that the applicant make the following demonstrations:(1) A  binding contractual commitment has been made to construct or otherwise provide alternative treatment, recovery, or disposal capacity that protects human health and the environment.2*(2) Due to circumstances beyond his or her control, such alternative capacity cannot reasonably be made available by the applicable effective date.(3) If a surface impoundment or landfill is used by the applicant to manage the waste during the extension period, the unit must meet the requirements of section 3Q04(o). EPA has interpreted these statutory provisions to also require the following (see 40 CFR 268.5(a)):(1) A  good-faith effort must be made to locate and contract with treatment, recovery, or disposal facilities nationwide to manage the waste in accordance with restrictions by the applicable effective date.(2) The capacity being constructed or otherwise provided will be sufficient to manage the entire quantity of waste that is the subject of the petition.

21 Section 3004(h)(3) refers to “ such alternative 
capacity," referring back to Section 3004(h)(2), 
which speaks of “ alternative treatment, recovery, or 
disposal capacity which protects human health and 
the environment." For disposal capacity, EPA  
interprets this language to mean a no-migration unit. 
See Sections 3004 (d)(1), (e)(1), and (g)(5). For 
treatment and recovery capacity, the reference 
refers to capacity that satisfies the Section 3004(m) 
standard.
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mm(3) A  detailed schedule for obtaining required operating and constructing permits, or an outline of how and when alternative capacity will be available.(4) Adequate capacity is available to manage the waste during the extension period, documenting in the petition the location of all sites at which the waste will be managed.After an applicant has been granted a case-by-case extension, the applicant must notify the Administrator as soon as he or she has knowledge of any change in the demonstrations made in the petition. In addition, the applicant must submit progress reports, at specified intervals, that describe the progress being made towards obtaining adequate alternative capacity, identify any delay or possible delay in developing the capacity, and describe the mitigating actions being taken in response to the event. See 40 CFR 268.5 (f) and (g).The Agency has received a number of inquiries on whether a proposed nomigration petition or proposed treatability variance would satisfy the first statutory requirement. That is, could a proposed no-migration variance or a proposed treatability variance constitute the “alternative treatment, recovery, or disposal capacity.” If so, and if the Agency were to grant a case- by-case extension, this could provide petitioners with additional time while their no-migration petition or treatability variance is being considered for final approval.First, it should be noted that the amount of time required to process nomigration and treatability variances (for other than injected wastes) is expected to be 12-18 months due to the complexity of the technical demonstrations that must be made, and their subsequent evaluation. On the other hand, the case-by-case petitions generally can be processed in about 6-8 months because the required demonstrations are more straightforward. This could give the petitioner about 6 months of relief. Some petitioners believe that there are a number of legitimate circumstances where the few extra months gained would make the difference between closing a facility which ultimately will be granted a valid variance request, and keeping it in operation.In response to these inquiries, EPA is taking this opportunity to clarify that the statutory requirement to obtain a “binding contractual commitment to construct or otherwise provide alternative treatment, recovery, or disposal capacity” may be satisfied by a Federal Register notice wherein the Agency proposes to grant either a no- migration extension or a treatability

variance. The Agency believes that EPA’s proposing to grant either a treatability variance petition or a nomigration petition is sufficient demonstration that the petitioner has made a good faith effort to commit to obtaining alternative protective disposal capacity; any further commitment is solely contingent on EPA’s action at this point. In addition, the Agency’s action in proposing to grant the variance petition serves as a partial imprimatur that the alternative capacity under consideration will prove to be protective. However, the mere filing of a variance petition provides no such guarantee (most of the no-migration petitions for surface units filed to date, for example, have proven technically deficient), and thus cannot be deemed to satisfy the statutory requirement.O f course, should EPA then grant a case-by-case extension, that grant would be conditional: if EPA denies the no-migration petition or the treatability variance, then the basis for the case-bycase extension may no longer exist, and the variance will be terminated unless there is additional basis for the variance. In addition, when the nomigration or treatability variance is granted, the case-by-case extension automatically expires (since it is no longer needed).Because significant time and resources would have been expended on the case-by-case petition review unnecessarily if the no-migration petition or treatability variance is ultimately denied, EPA will begin review of a case-by-case extension petition only  after receiving a clear indication that the Agency has the intention of proposing to grant the nomigration petition or treatability variance (and will not propose to grant a case-by-case extension unless the Agency has actually proposed to grant the variance). Conversely, when the clear indication is that the no-migration petition or treatability variance will be denied, EPA will not review the case-bycase petition, and the petitioner will be notified at the same time he or she is notified of the status of the other petition.
O . A pplicability o f California L ist 
Prohibitions after M ay 8,1990In the November 22,1989 proposal, EPA discussed two issues relating to California list wastes. 54 FR 48498. The first issue is the question of continued applicability of California list prohibitions to wastes which are granted a national capacity variance in today’s rulemaking. The second issue is whether California list prohibitions apply to wastes that are first identified

and listed after the date of the H SW A amendments. 54 FR 48498-99.EPA discussed the relationship of California list prohibitions to scheduled wastes subject to a capacity variance (either national or case-by-case) in the preamble to the First Third rule. 53 FR 31188. The Agency established in the First Third rule that although specific prohibitions and treatment standards take precedence over California list prohibitions, during the period of a capacity variance the California list prohibitions continue to apply. EPA included this discussion in the Third Third proposal not to reopen the issue but to put persons on notice that the same reading applies to Third Third wastes, including characteristic wastes. In fact, the few commentera on the issue indicated that they agreed with and were aware of the Agency’s position.The Agency did solicit comment, however, on whether it would be permissible to reevaluate whether the California list prohibitions for acid corrosive wastes would apply during the period of a national capacity variance for Third Third acid corrosive wastes (which are identical substances).Several commentera suggested that the prohibition for California list corrosives should not apply to Third Third corrosives that are granted national capacity variances in today’s rulemaking. The Agency disagrees with this assertion and believes that not applying the more generally applicable California list prohibitions as an interim prohibition is contrary to the literal statutory language and enunciations of Congressional intent in the legislative history. See S. Rep. No. 284,98th Cong. 1st Sess. 17. Also, given the fact that these wastes have been restricted since July 8,1987, it is illogical that the Agency would grant these wastes a capacity extension in today’s rulemaking. Therefore, a corrosive waste that is injected underground is at a minimum subject to the California list prohibitions on August 8,1990.The other issue on which EPA solicited comment is whether newly identified or listed wastes could be covered by California list prohibitions. Most of the comments supported the Agency’s tentative conclusion that the statutory language does not compel a reading that California list prohibitions apply, and further supported the view that California list prohibitions should not apply. EPA is adopting that reading in today’s rule. As the Agency noted at proposal, there would be massive dislocations in the regulated community if California list prohibitions were to apply to newly identified and listed



Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  Rules an d  Regulations 22673wastes. For example, if wastes identified by the new Toxicity Characteristic were HOCs, thus triggering immediate California list prohibitions, there would be immediate prohibitions of these wastes rather than the more phased schedule specified in section 3004(g)(4). EPA does not believe this result is desirable. In addition, the Agency believes that the better reading of the statute is that the California list prohibitions were not meant to apply to wastes that are newly identified or listed. Consequently, EPA is determining today that wastes that are newly identified and listed 22 are prohibited only when the Agency takes specific action with regard to them pursuant to section 3004(g)(4).Since the California list prohibitions are superseded by more specific treatment standards (with the caveat that the prohibitions continue to apply during capacity variance periods as discussed above) with the promulgation of the Third Third final rule, almost all of the California list prohibitions will be superseded by more specific prohibitions and treatment standards.23 The California list prohibitions remain applicable for (1) liquid hazardous wastes that contain over 50 ppm PCBs; (2) HOC-containing wastes identified as hazardous by a characteristic property that does not involve HOCs, as, for example, an ignitable waste that also contains greater than 1000 ppm HOCs (but not an EP toxic waste that exhibits the characteristic because it contains one of the six chlorinated organic pesticides covered by the EP toxicity characteristic); and (3) liquid hazardous wastes that exhibit a characteristic and also contain over 134 mg/1 of nickel and/or 130 mg/1 of thallium.Finally, EPA proposed that it would delete the provision specifying burning in boilers and furnaces as a specified method of treatment for California list HOCs (existing § 268.42(a)(2)) because there are virtually no situations to which the provision could apply. 54 FR 48499. There was virtually no comment on this point, and EPA is finalizing this action as proposed for the reasons stated at proposal.
22 Newly identified means either newly subject to 

an existing characteristic (e . g such as those wastes 
removed from the Bevill exclusion) or subject to a 
new characteristic. Newly listed wastes may still be 
subject to any preexisting applicable characteristic 
standards or California list prohibitions stemming 
from the characteristic.

23 See 52 F R  29993 (August 12,1987) and 52 FR 
25773 (July 8,1987); see also 40 CFR 268.32(h) (HOC  
prohibition superseded by treatment standard and 
effective date for a particular HOC).

IV . State Authority
A . A pplicability o f Rules in Authorized 
StatesUnder section 3006 of RCRA, EPA may authorize qualified States to administer and enforce the RCRA program within the State. Following authorization, EPA retains enforcement authority under sections 3008, 3013, and 7003 of RCRA, although authorized States have primary enforcement responsibility. The standards and requirements for authorization are found in 40 CFR part 271.Prior to HSW A, a State with final authorization administered its hazardous waste program in lieu of EPA administering the Federal program in that State. The Federal requirements no longer applied in the authorized State, and EPA could not issue permits for any facilities that the State was authorized to permit. When new, more stringent Federal requirements were promulgated or enacted, the State was obliged lo  enact equivalent authority within specified time frames. New Federal requirements did not take effect in an authorized State until the State adopted the requirements as State law.In contrast, under RCRA section 3006(g) (42 U .S.C. 6926(g)), new requirements and prohibitions imposed by H SW A take effect in authorized States at the same time that they take effect in nonauthorized States. EPA is directed to carry out these requirements and prohibitions in authorized States, including the issuance of permits, until the State is granted authorization to do so. While States must still adopt HSWA-related provisions as State law to retain final authorization, H SW A applies in authorized States in the interim.With one exception, today’s final rule is promulgated pursuant to sections 3004(d) through (k), and (m), of RCRA (42 U .S.C. 6924 (d) through (k), and (m)). Therefore, it will be added to Table 1 in 40 CFR 271.1(j), which identifies the Federal program requirements that are promulgated pursuant to H SW A and take effect in all States, regardless of their authorization status. States may apply for either interim or final authorization for the HSW A provisions in Table 1, as discussed in the following section. Table 2 in 40 CFR 271.1(j) will also be modified to indicate that this rule is a self-implementing provision of HSW A.The exception is the clarifying amendment to § 261.33(c). This clarification is not effective in authorized States since the requirements are not imposed pursuant to HSW A.

Thus, these requirements will be applicable only in those States that do not have interim or final authorization. In authorized States, the requirements will not be applicable until the State revises its program to adopt equivalent requirements under State law.
B. Effect on State AuthorizationsAs noted above, EPA will implement today’s final rule in authorized States until their programs are modified to adopt these rules and the modification is approved by EPA. Because the rule is promulgated pursuant to H SW A, a State submitting a program modification may apply to receive either interim or final authorization under RCRA section 3006(g)(2) or 3006(b), respectively, on the basis of requirements that are substantially equivalent or equivalent to EPA’8. The procedures and schedule for State program modifications for either interim or final authorization are described in 40 CFR 271.21. It should be noted that H SW A interim authorization will expire on January 1,1993 (see 40 CFR 271.24(c)).Section 271.21(e)(2) requires that States that have final authorization must modify their programs to reflect Federal program changes and must subsequently submit the modification to EPA for approval. The deadline by which the State must modify its program to adopt these regulations is July 1,1991, in accordance with section 271.21(e). These deadlines can be extended in certain cases (see section 271.21(e)(3)). Once EPA approves the modification, the State requirements become subtitle C RCRA requirements.States with authorized RCRA programs may already have requirements similar to those in today’s rule. These State regulations have not been assessed against the Federal regulations being promulgated today to determine whether they meet the tests for authorization. Thus, a State is not authorized to implement these requirements in lieu of EPA until the State program modification is approved. O f course, States with existing standards may continue to administer and enforce their standards as a matter of State law. In implementing the Federal program, EPA will work with States under agreements to minimize duplication of efforts. In many cases, EPA will be able to defer to the States in their efforts to implement their programs rather than take separate actions under Federal authority.States that submit official applications for final authorization less than 12 months after the effective date of these regulations are not required to include
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standards equivalent to these regulations in their application.However, the State must modify its program by the deadline set forth in § 271.21(e). States that submit official applications for final authorization 12 months after the effective date of these regulations must include standards equivalent to these regulations in their application. The requirements a state must meet when submitting its final authorization application are set forth in 40 CFR 271.3.The regulations being promulgated today need not affect the State’s Underground Injection Control (UIC) primacy status. A  State currently authorized to administer the UIC program under the Safe Drinking Water Act (SDWA) could continue to do so without seeking authority to administer these amendments. However, a State which wished to implement Part 148 and receive authorization to grant exemptions from the land disposal restrictions would have to demonstrate that it had the requisite authority to administer sections 3004(f) and (g) of RCRA. The conditions under which such an authorization may take place are summarized below and are discussed in a July 15,1985 final rule (50 FR 28728).
C. State ImplementationThe following four aspects of the framework established in the November 7,1986, rule (51 FR 40572) affect State implementation of today’s rule and impact State actions on the regulated community:1. Under part 268, subpart C , EPA is promulgating land disposal restrictions for all generators, treaters, storers, and disposers of certain types of hazardous waste. In order to retain authorization, States must adopt the regulations under this Subpart since State requirements can be no less stringent than Federal requirements.2. Also under part 268, EPA is granting two-year national variances from the effective dates of the land disposal restrictions based on an analysis of available alternative treatment, recovery, or disposal capacity. Under§ 268.5, case-by-case extensions of up to one year (renewable for one additional year) may be granted for specific applicants lacking adequate capacity.The Administrator of EPA is solely responsible for granting variances to the effective dates because these determinations must be made on a national basis. In addition, it is clear that RCRA section 3004(h)(3) intends for the Administrator to grant case-by-case extensions after consulting the affected States, on the basis of national concerns which only the Administrator can
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evaluate. Therefore, States cannot be authorized for this aspect of the program.3. Under § 268.44, the Agency may grant waste-specific variances from treatment standards in cases where it can be demonstrated tht the physical and/or chemical properties of the wastes differ significantly from wastes analyzed in developing the treatment standards, and the wastes cannot be treated to specified levels or treated by specified methods.The Agency is solely responsible for granting such variances since the result of such an action may be the establishment of a new waste treatability group. A ll wastes meeting the criteria of these new waste treatability groups may also be subject to the treatment standard established by the variance. Granting such variances may have national impacts; therefore, this aspect of the program is not delegated to the States at this time.4. Under § 268.6, EPA may grant petitions of specific duration to allow land disposal of certain hazardous wastes where it can be demonstrated that there will be no migration of hazardous constituents for as long as the waste remains hazardous. States which have the authority to impose restrictions may be authorized under RCRA section 3006 to grant petitions for exemptions from the restrictions. Decisions on site-specific petitions do not require the national perspective required to restrict wastes or grant extensions. EPA will be handling “no migration”  petitions for surface disposal facilities at Headquarters, though the States may be authorized to grant these petitions in the future. The Agency expects to gain valuable experience and information from review of “no migration” petitions which may affect future land disposal restrictions rulemakings. In accordance with RCRA section 3004(i), EPA will publish notice of the Agency’s final decision on petitions in the Federal Register.V . Effect O f the Land Disposal Restrictions Program on Other Environmental Programs
A . Discharges Regulated Under the 
Clean Water A ct

A s  a result of the land disposal restrictions program, some generators might switch from land disposal of restricted Third Third wastes to discharge to publicly-owned treatment works (POTWs) in order to avoid incurring the costs of alternative treatment. In shifting from land disposal to discharge to POTWs, an increase in human and environmental risks could

occur. Also as a result of the land disposal restrictions, hazardous waste generators might illegally discharge their wastes to surface waters without treatment, which could cause damage to the local ecosystem and potentially pose health risks from direct exposure or bioaccumulation.Some generators might treat their wastes prior to discharging to a POTW, but the treatment step itself could increase risks to the environment. For example, if incineration were the pretreatment step, metals and other hazardous constituents present in air scrubber waters could be discharged to surface waters. However, the amount of Third Third waste shifted to POTWs would be limited by such factors as the physical form of the waste, the degree of pretreatment required prior to discharge, and State and local regulations.
B. Discharges Regulated Under the 
M arine Protection, Research, and 
Sanctuaries A ctThere could be a potential demand for some of the hazardous wastes included in today’s rulemaking to be shifted from land disposal to ocean dumping and ocean-based incineration. If the cost of ocean-based disposal plus transportation were lower than the cost of land-based treatment, disposal, and transportation, this option could seem to be an attractive alternative. In addition, ocean-based disposal could seem attractive to the regulated community if land-based treatment were not available.However, the Ocean Dumping Ban Act of 1988 has restricted ocean dumping of sewage sludge and industrial wastes to existing, authorized dumpers until December 31,1991, after which “ . . .  it shall be unlawful for any person to dump (sewage sludge or industrial wastes) into ocean waters.. Therefore, the Ocean Dumping Ban Act has made moot any economic or other incentive to ocean dump industrial hazardous wastes, including the wastes subject to this regulation.
C. W ellhead Protection Regulated under 
the Safe Drinking Water A ct (SDW A)Section 1428 of the SDW A contains requirements for the development and implementation of state Wellhead Protection (WHP) Programs to protect wells and wellfields which are used, or may be used to provide drinking water to public water systems. Under section 1428, each state must adopt and submit to EPA for approval a WHP program that, at a minimum:

(1) Specifies the duties of state agencies, 
local governments, and public water systems
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in the development and implementation of 
the W H P  program;

(2) For each wellhead, determines the 
wellhead protection area (W HPA), as defined 
in section 1428(e) of S D W A , based on all 
reasonably available hydrogeologic 
information on ground-water flow, recharge, 
and discharge and other information the state 
deems necessary to adequately determine the 
W H PA;

(3) Identifies within each W H P A  all 
potential human sources of contaminants 
which may have any adverse health effects;

(4) Describes provisions for technical 
assistance, financial assistance, 
implementation of control measures, and 
education, training, and demonstration 
projects to protect the water supply within 
W H PAs from such contaminants;

(5) Includes contingency plans for the 
location and provision of alternate drinking 
water supplies for each public water system  
in the event of well or wellfield 
contamination by such contaminants;

(6) Requires that state and local 
governments and public water systems 
consider all potential sources of human 
contamination within the expected wellhead 
area of a new water well which serves a 
public water system; and

(7) Requires public participation in 
developing the W H P  program.SDW A required all states to submit a WHP program to EPA by June 19,1989, for EPA review and approval. EPA has received 29 state submittals for review. SDWA requires that ail Federal agencies having jurisdiction over any potential source of contaminants identified by a state program under this section shall comply with all the requirements of the state program.Any private or public entity subject to the land disposal restrictions regulations must also be in compliance with the appropriate state’s wellhead protection program. The Agency reiterates that the land disposal of hazardous wastes must comply not only with the land disposal restrictions and other RCRA regulations, but with other environmental programs, such as the Wellhead Protection Program under the Safe Drinking Water Act.
D. A ir Em issions Regulated Under the 
Clean A ir A ct (CAA)There are two air emission concerns with respect to the land disposal restrictions. The first is a cross-media concern about air emissions that occur as a result of waste treatment such as incineration of metal-bearing wastes causing metal emissions to the atmosphere. Another concern is with air emissions from the land disposal of the treatment residue. Air emissions control programs are under development using both the C A A  and RCRA to address these concerns as discussed below.Specific cross-media air emission concerns have been identified for

treatment technologies applicable to Third Third wastes, but EPA believes that existing Clean Air Act controls adequately address the potential problems. Retorting of mercury sulfide wastes can result in air emissions of both elemental mercury and sulfur dioxide (S02). The Agency has promulgated a National Emission Standard for Hazardous Air Pollutants (NESHAP) for mercury emissions under section 112 of the C A A  (40 CFR part 61, subpart E). There are no industry- specific national C A A  control standards for S02 emissions from retorting mercury sulfide wastes. There are, however, regulations for the prevention of significant deterioration (PSD) of air quality that would address not only these S02 emissions but also any mercury emissions that are not regulated by the NESHAP.The NESHAP limits mercury emissions to the atmosphere from mercury processing facilities, mercury cell chlor-alkali plants, and plants that incinerate and/or dry wastewater treatment plant sludges. In all these cases, the NESHAP limits mercury emissions across the entire processing facility to the extent necessary to protect human health. The NESHAP would not apply to a dedicated mercury sulfide waste retorting facility that is not located in an ore processing or a mercury cell chlor-alkali plant. EPA is addressing problems of potential mercury emissions by requiring that retorters either be subject to the NESHAP or operate with the PSDs on which the NESHAP was based.Under section 165(a) of the CA A , all new major stationary sources and major modifications to existing sources of air pollution must obtain a PSD permit. If the mercury of S02 emissions from the retorting process were to come from a major stationary source or a major modification subject to the PSD regulations and would be emitted in significant amounts (greater than 0.1 tons per year of mercury or 40 tons per year of S02), then such emissions would be subject to best available control technology (BACT) requirements. An air quality analysis for mercury and S02 would also be required under PSD. Moreover, an air quality analysis must be conducted to demonstrate that the S02 emissions would neither cause nor contribute to violations of any national ambient air quality standard (NAAQS) or PSD increment for S02. Facilities that are located in areas that have failed to meet any N A A Q S for S02 (i.e., designated nonattachment areas) and emit more than 100 tons per year of S02, must not only apply emission controls that meet the lowest achievable

emission rate but also offset their remaining S02 emissions by acquiring federally enforceable emission reductions from other nearby S02 emissions sources.The Agency is also concerned whether incineration of wastes containing brominated organics or organo-nitrogen compounds may adversely affect air quality. The presence of bromine complicates the evaluation of incineration of these wastes. A  detailed discussion of the Agency’s approach for brominated organics is contained in section III.A.5.b of today’s preamble. A  discussion of potential nitrogen oxide emissions from organo-nitrogen wastes is contained in section III.A.5.C.There are several general regulatory development programs under RCRA that address treatment technology air emissions. The Agency has initiated a three-phased program under § 3004(n) of RCRA to address air emissions from hazardous waste management Units other than incinerators. The first phase addresses organic air emissions as a class from two types of emission sources. The first source category is process equipment (pumps, valves, etc.) that contact hazardous waste that contain greater than 10 percent organic compounds, including such as distillation units and incinerators. The second source category is certain vents on various treatment technologies, such as air or steam strippers. These standards were proposed in the Federal Register on February 5,1987 (52 FR 3748) and are expected to be promulgated this spring.The second phase of standards development under section 3004(n) of RCRA addresses organic air emissions as a class from tanks, containers, and surface impoundments. Treatment technologies that occur in tanks or containers that are not controlled by the Phase I standards would be controlled by these standards. Wastes that would be prohibited from land disposal may continue to be managed in a surface impoundment as long as the treatment residuals that do not meet the applicable treatment standards are removed from the impoundment within one year of entry into the impoundment. These standards will control air emissions from the management of wastes in the surface impoundment. These standards are expected to be proposed in the Federal Register this spring.In the third phase of the section 3004(n) standards development, the Agency will develop additional standards for the sources addressed in
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the first two phases as necessary to address residual risks.In addition to the section 3004(n) standards, general standards to control both organic and metal emissions from the combustion of hazardous waste in incinerators and other types of combustion devices are under various stages of development.In certain cases, waste treatment may occur in treatment technologies that are not required to obtain RCRA permits. Guidance for the control of air emissions from these sources, such as exempt biological treatment tanks and recycling units, is being developed under the C A A .None of the regulatory efforts discussed above address air emissions from the land disposal of treatment residue in landfills, land treatment units, or waste piles because the Agency presently presumes that these units will only receive wastes that have been treated to meet the BDAT requirements. The Agency is considering whether to propose regulations in a separate rulemaking to limit air emissions from land disposal units seeking to land dispose of wastes under a no migration variance.
E. Clean Up Actions Under the 
Com prehensive Environm ental 
Response, Compensation, and Liability  
A ctThe land disposal restrictions may have significant effects on the selection and implementation of response actions that are taken under the Comprehensive Environmental Response,Compensation, and Liability Act (CERCLA). There are three primary areas in which these effects may occur.One area that may be affected by the land disposal restrictions is in the selection of treatment standards at the remedial action site. The cleanup standards set at CERCLA sites are risk- based, while treatment standards developed under the land disposal restrictions program are technology- based. Therefore, the technology-based treatment standards may be more stringent than the risk-based cleanup standards developed based on the CERCLA selection of remedy criteria, and vice versa. Another matter that may be affected is the treatment of soil and debris contaminated with wastes restricted from land disposal. Contaminated soil and debris are a primary type of waste that must be remediated at most CERCLA sites. In many cases, the soil matrix is different from that of the industrial wastes for which treatment standards are set. CERCLA site managers must either comply with the treatment standards or

request and be granted a variance from the treatment standard (§ 268.44) or a “no-migration” variance (§ 268.6).Finally, even though the hazardous substances at a CERCLA remediation site may have been disposed prior to the effective date of RCRA, if the action involves removal of restricted wastes after the prohibition effective date, the land disposal restrictions are legally applicable (51 FR 40577, November 7, 1986). See also Chem ical Waste 
Management v. EPA, 869 F. 2d at 1535- 37 (D.C. Cir. 1989). For example, if a waste is excavated from a unit, treated, and redisposed, EPA has indicated that “placement” (see RCRA section 3004(k)) of the waste in a land disposal unit has occurred, and the applicable treatment standards must be met (see 53 FR 51444 and 51445, December 21,1988).However, if the waste is capped in place, removal or “placement” has not occurred, and the treatment standards are not legally applicable.
F  A pplicability o f Treatment Standards 
to W astes from Pesticides Regulated 
Under the Federal Insecticide,
Fungicide, and Rodenticide A ctA  number of generators of pesticide waste that have heretofore been comparatively unaware of the land disposal restrictions may be regulated under today’s rulemaking. This will require that the Agency develop guidance materials and provide training on how to comply with the requirements of the land disposal restrictions.Generators of significant quantities of pesticide P and U wastes are farmers. and commercial pesticide applicators. The provisions of 40 CFR 262.70 and268.1 exempt farmers from regulation under the land disposal restrictions program; however, no such exemption exists for commercial applicators. Such generators of hazardous wastes have traditionally land disposed their pesticide wastes. With promulgation of today’s final rule, these generators must comply with the requirements of the land disposal restrictions if they dispose a restricted hazardous waste.
G. Regulatory Overlap o f 
Polychlorinated Biphenyls (PCBs)
Under the Toxic Substance Control A ct 
(TSCA) and R C R A .Certain P and U listed wastes contain PCBs. The PCB component of such a waste mixture is regulated primarily under T SCA  (although it may also be a California list waste, and subject to RCRA regulation (both substantive and administrative as well)), while the listed P or U component of the waste is regulated under RCRA. Such a mixture of listed/PCB waste must meet the

applicable requirements under both statutes. Such a waste must go to an incinerator permitted under both T SCA and RCRA. Any ash residual from incineration must meet the treatment standard for the listed waste component prior to land disposal.VI. Regulatory Requirements
A . Regulatory Impact A nalysis—Surface 
D isposed W astesIn accordance with Executive Order No. 12291, the Agency has reviewed the costs and benefits of today’s final rule and has determined that today’s final rule constitutes a “major regulation” because it results in an annual cost to the economy in excess of $100 million. As a result of this determination, the Agency has conducted a regulatory impact analysis (RIA) in support of today’s final rule. The complete RIA document, Regulatory Impact Analysis of the Land Disposal Restrictions for Third Third Scheduled Wastes Final Rule (April 24,1990), is available for review in the public docket for today’s final rule. The complete document was also submitted to the Office of Management and Budget for review, as required by Executive Order No. 12291.This section of the preamble summarizes the results of the regulatory impact analysis of the final rule, as detailed in the RIA document, as well as comments received on the regulatory impact analysis for the proposed rule. Section V I.A .l below describes the universe of wastes and facilities affected by today’s rule. Section VI.A.2 below summarizes the analysis of human health and environmental benefits attributable to today’s rule. Section VI.A.3 summarizes the economic cost and impact analysis performed for today’s rule.The Agency analyzed benefits, costs, and economic impacts using the same approach and methodology that was used for the August 17,1988, First Third final rule (53 FR 31138).24 The effects of the final rule were estimated by comparing post-regulatory management practices and conditions with those occurring under baseline conditions.Two post-regulatory scenarios were examined. Under the first scenario, the “subtitle C ” scenario, all treatment residuals would be disposed of in subtitle C units. For the second, “subtitle D,” scenario, all characteristic waste treatment residuals would be disposed of in Subtitle D units. The baseline was

24 For detailed information on the cost 
methodology, see R egu latory  Im pact A n alysis o f  the 
L an d  D isp osa l R estriction s on F irst T hird W astes: 
F in al R eport, August 1988, ICF Incorporated.



Fed eral R egister /  Vol. 55, No. 106 /  Frid ay , June 1, 1990 /  Rules and R egulations 22679defined as continued land disposal of wastes in units meeting minimum technological requirements.The Agency adjusted reported waste management practices to reflect compliance with the land disposal restriction rules covering solvents and dioxins, California list wastes, and First and Second Third scheduled wastes. In making these adjustments, EPA assumed that facilities would comply with these other rules by the least costly methods allowable. However, though First Third soft hammer wastes were examined under the First Third rule Second Third soft hammer wastes are included in today’s analysis. Thus, all First Third, Second Third, and Third Third wastes have been addressed in the land disposal restrictions rules collectively.1. Overview of Affected Wastes, Facilities, and ManagementThe universe of waste and facilities examined for the RIA was developed from EPA’s “National Survey of Hazardous Waste Treatment, Storage, Disposal, and Recycling Facilities” (hereafter, the TSDR survey) and EPA’s 1984 “National Survey of Hazardous Waste Generators and Treatment, Storage, and Disposal Facilities Regulated under RCRA in 1981” (hereafter, the RIA Mail survey). Data from these surveys have been updated as part of the capacity analysis accompanying this rulemaking (see discussion in Section 3B). The data used for the final regulatory analysis reflect this updated data base and are consistent with the data used for the capacity analysis accompanying the proposed rule.As with past land disposal restrictions RIAs, the TSDR and RIA Mail surveys provide an overview of the number of facilities treating, storing, and disposing of waste; the quantities and types of waste (by RCRA waste code) managed at each facility; and the current practice or method of treatment. The adjusted information contained in the two surveys is accepted as the baseline (i.e., pre-Third Third rule) practice for this RIA.Several commenters noted that the quantities of waste estimated do not include non-hazardous waste that may have been affected by the Agency’s proposed dilution prohibition. In today’s rule, however, the Agency is allowing facilities that discharge their characteristic wastes under a NPDES permit or dispose of it in a UIC well to dilute. The Agency is also allowing facilities that generate non-toxic characteristic wastes (with the exception of high TO C ignitable

nonwastewaters, reactive cyanide wastes, and reactive sulfide wastes) to dilute their wastes in order to achieve treatment standards. However, characteristic wastes discharged pursuant to an NPDES permit, with a specified method, cannot be rendered nonhazardous through dilution alone. The Agency believes, therefore, that it has accurately analyzed the impact of today’s rule.
Quantity o f A ffected Waste. Today’s rule affects approximately 277 million gallons of waste per year as shown in Table VI-1. An additional 44 million gallons (per year) of multisource leachate may also be affected by today’s rule.

Table VI—1.— Third T hird Rule 
Quantity by Waste Type

[in million gallons per year]

Voi. Per
cent

Ignitable (D001), corrosive (D002), 
and reactive wastes (D003) 42 15

EP toxic wastes (D004-D016) and
mixtures............................................ 1 2 2 44

Listed wastes........................................... 2 1
Mixtures of wastes________________ ... 32 1 2
CBI wastes............................................... 79 28

Total 277 1 0 0
Characteristic wastes constitute the largest volume of wastes covered by the final rule. In addition to the 59 percent identified as D001-D016, the waste mixtures category is dominated by characteristic wastes. Table VI-2 gives the volumes of the most affected characteristic wastes.

Table VI-2.— Predominant 
Characteristic Wastes by Volume

[in million gallons per year]

D008 (EP Toxic for lead)____ _
D007 (EP Toxic for chromium)
D002 (Corrosive)........................
D001 (Ignitable)______________
Mixtures of D006 and D008__
D006 (Cadm ium )......... ...............
D003 (Reactive)______________

S3
41
17
17

9
8
7

A ffected Facilities. A  total of 110 waste management facilities and nearly 1,700 waste generators are affected by today’s final rule. Table VI-3 provides a breakdown of affected facilities and their volumes managed.

Tabi f  VI-3.— T hird T hird Rule 
Volumes by Facility Type

[in million gallons per year]

Faculties Vol
ume

Per
cent

No. of 
facili
ties

Commercial Facilities__ 2 1 2 77 37
Non-Commercial 

Facilities........ ................ 65 23 73
Generators........................ NA NA 1 ,6 8 6

Total....................... . 277 1 0 0 1,796

The affected facilities represent a wide variety of industries in 22 major industrial groups. A  further examination of the TSDR survey data reveals the following information about the range of industries with large volumes of Third Third wastes.The volume of commercial process waste, which accounts for 77 percent of the total waste volume, is distributed across the following SIC groups:
• Electric, Gas, & Sanitary Services(SIC 49)..... — ....................... .... .........43 percent
• Services Not Elsewhere Classified(SIC 89)............................... ....................8 percent
• Chemicals & Allied Products (SIC2 8 )...............—.......... ........................... ... 7 percent• CBI F a cilitie s................ ....................... 32 percentThe volume of noncommercial processwaste, which accounts for 23 percent of the total waste volume, is distributed across the following Standard Industrial Code (SIC) groups:
• Non-classifiable Establishments (SIC

99)........................................................... 52 percent
• Primary Metals Industries (SIC 33J...13 per

cent
• Petroleum Refining & Related

Industries (SIC  29)............................io  percent
• Chemicals & Allied Products (SIC

28)................................. ..............— ........ 6 percent
• CBI Facilities........................... ...... ......16 percent

Waste Management Practices. Based on the TSDR survey, the RIA examined five land disposal baseline management practices: disposal in landfills, disposal by land treatment disposal in surface impoundments, treatment in waste piles, and storage in waste piles. Table VI-4 provides a breakdown of these baseline management practices by volume and number of facilities. As shown, approximately half of the waste volume covered by the final rule is currently managed in landfills. Landfills are also the most prevalent baseline practice, occurring at just over one half of the affected facilities.
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T able VI-4.— T hird Third Rule 

Baseline Management Practices

[in million gallons per year]

Baseline practice Volume Percent

Facilities: 2 1 2 77
Land treatment........................... 6 2
Storage waste piles.................. 28 1 0
Treatment waste piles............. 27 1 0
Disposal surface impound-

ments........................................ 3 1
Total*.................................... . 277 1 0 0

* Excludes estimated 44 million gallons of multi
source leachate.The quantity of multisource leachate is not well characterized at present. However, the RIA estimates that over 150 million gallons of leachate are generated (annually) creating up to 44 million gallons of leachate residue subject to the land disposal restrictions.Treatment practices in compliance with today’s final rule significantly redistribute the quantities of waste among managemnt practices. Most important, while 277 million gallons of waste per year are land disposed under baseline management practices (of which 212 million gallons are landfilled), 208 million gallons of waste per year would be disposed of in landfills under the subtitle C scenario as a result of today’s final rule and 208 million gallons of waste per year under the subtitle D scenario. Thus, the final rule results in a 26 percent reduction in the volume of Third Third wastes being land disposed under the Subtitle C scenario, and a 25 percent reduction under the subtitle D scenario. Many of the wastes covered by the final rule are treated by chemical precipitation or stabilization.2. Benefits of the Final RuleThe final rule would result in several benefits including reduced human health risks, imroved safety at facilities, and reduced ecological effects. As with previous land disposal restrictions, the Agency quantified the human health benefits and conducted a qualitative analysis of the other benefits.

Human Health Benefits. The quantitative benefits analysis estimated that over a 70-year lifetime, the final rule reduces cancer cases by 316 and reduces the number of people exposed to at least one noncarcinogen above health based criteria by about 5,400. These results are the same for both scenarios.In general, the majority of cancer cases averted is due to reduced inhalation exposure to benzene, acrylonitrile, phenanthrene, fluroanthene, dichloromethane and

other carcinogenic constituents in D001 ignitable wastes and mixtures of ignitable and reactive wastes. The majority noncarcinogenic benefits is due to reduced ingestion of cadmium (D006), chromium (D007), lead (D008), as well as mixtures with these metals or mercury and D001 ignitable waste containing pentaclorobenzene and methanol.It is important to note that these human health benefits are highly sensitive to the facility (and population) and waste characterizations used for the analysis. In fact, the majority of human health benefits is due to a limited number of waste streams at a few facilities. For example, over 4,000 of the non-cancer “benefits” result from the reduction of a highly concentrated chromium waste that leaches to ground water used as a drinking water source for a populous Northeastern community. And nearly 1,000 non-cancer“benefits” are attributable to reducing high concentration air releases of pentachlorobenzene and methanol in a land application and a landfill unit. Similarly, over 200 of the cancer cases averted result from reducing air releases of phenanthrene and fluroanthene in land application units at two facilities.What these examples reveal is the relationship between human health benefits and the attributes of a facility. Given any data base, the facilities with highly concentrated waste in densely populated areas will significantly drive the human health benefits results. Therefore, we believe that the data gives a true representation of reality by the inclusion of these few driving facilities.The Agency has not estimated benefits attributable to treating multisource leachate residue because of a lack of characterization and facility data. Ho wever, the Agency, by way of a screening analysis, developed a hypothetical characterization of multisource leachate residue and simulated releases at several well- defined facilities. While the results are extremely sensitive to the assumptions and hypothetical characterization, they showed the possibility of roughly 200 cancer and 200 non-cancer cases avoided. Again, these results are highly uncertain because of the lack of sufficient data, but they do suggest that the benefits associated with the treatment of multisource leachate residues may be significant.The Agency believes that the overall benefit estimates are uncertain and may overstate or underestimate the human- health benefits of the proposed rule The RCRA Risk-Cost Analysis model does not contain enough data to model all of

the constituents found in the Third Third wastes. As a result, benefits of regulating wastes with one or more of these missing constituents may be underestimated. This underestimate is most likely to occur for wastes containing pesticides, the sole hazardous constituent of D012-D017, and about 16 “P” wastes.Human health benefits may also be underestimated because the benefits model only includes exposure via drinking water or air. Not estimated are the deleterious effects from consuming of contaminated food, such as fish caught downstream of releases, recreation exposure, due to contact with polluted rivers, lakes, or streams, and the averting of public benefits due to the destruction of these recreational areas.At the same time, benefits may be overestimated due to conservative exposure assumptions. Exposure scenarios are based on drinking 2 liters/ day for seventy years of contaminated water or inhalation of 20 cubic meters/ day of air for seventy years.
Safety Benefits. In addition to adverse human health effects, ignitable (DQ01) and reactive (D003) wastes may pose a general safety hazard. In the past, land disposal of these wastes has only been allowed if the waste either is deactivated or precautions are taken to prevent accidental ignition or reaction. Until the ignitable or reactive wastes are deactivated, there is some continuing risk that the precautions may fail, resulting in fires, explosions, or release of toxic gases. The final rule requires deactivation of the approximately 24 million gallons of D001 and D003 being land disposed, thereby eliminating the safety risk. However, this benefit is not significant due to the popular practice of deactivation currently employed by facilities.
Environm ental Benefits. The final rule results in an overall reduction in toxic releases to the environment, thereby reducing adverse effects to ecosystems. The resulting improvement in ecological health is extremely difficult to quantify due to uncertainty in estimating exposure levels and species populations. However, the sensitivity of certain species to hazardous constituents of wastes covered by the final rule suggests a very high potential for ecological effects.A s an example, aquatic species are at least two orders of magnitude more sensitive than humans to arsenic (D004), mercury (D009), silver (D011), lindane (D013), methoxychior (D014), and toxaphene (D015). Therefore, aquatic ecosystems may be at some risk even when there is no human health risk.



Federal Register /  Vol. 55, No. 106 /  Frid ay , June 1, 1990  /  Rules an d  Regulations 22681Another way to look at the potential for ecological effects is to consider the proximity of land disposal facilities to waterbodies. A  recent Agency study on ecological risks showed that for a sample of 52 National Priorities List sites, almost 90 percent of the sites posed a threat to freshwater ecosystems due to their proximity to waterbodies.25 Wastes removed from some of these sites may be subject to the treatment standards promulgated in this rule.Thus, the final rule reduces ecological risk associated with Third Third wastes managed at these sites.3. CostsThe final rule results in an annual incremental cost of approximately $353 million under the Subtitle D scenario and $440 million under the Subtitle C scenario, and afreets over 1,700 facilities in 22 industrial sectors. Table Vl-5 summarizes the estimated incremental costs associated with today’s final rule by waste type.
Table Vl-5.— T hird T hird Rule 

Volumes a n d  Incremental Cost

[Million gallons/yr and million $/yr]

Waste type Vol
ume

Cost (in dollars)

Subtitle
D

Subtitle
C

D001, D002, D003.......... 42 $61 $67
D004-D016.................... 1 2 2 123 166
Listed waste..................... 2 15 15
Mixtures.............................. 32 93 1 0 2
CB I facilities...................... 79 61 90

Total............................ 277 $353 $440

As expected, based on volumes, the largest incremental cost is attributed to the management of D008 (lead) waste. Although the listed wastes are a small volume and have the lowest total cost, expensive treatment technologies such as incineration result in a much higher cost per volume treated. Conversely, the corrosive wastes and mixtures with corrosive wastes are relatively inexpensive to neutralize, resulting in a low cost per volume treated.Five characteristic wastes contribute about 45 percent of the incremental cost of the rule as shown in table VI-6. EP toxic wasteafor lead (D008) and ignitable wastes (D001) are the two single wastes that incur the most incremental cost.
25 Sum m ary of E co lo g ica l R isks. A ssessm en t 

Methods-, and R isk  M anagem ent D ecision  in  
Superfund and RCRA  (EPA-230-03-8&-0461 June 1989

Table VI-6.—Wastes Incurring the 
Most Incremental Cost

[In  million dollars/year]

Waste stream
Costs

Subtitle
D

Subtitle
C

Dooa............................ 57 85
D001............................................... 46 47
D007................................... , ........ 34 38
D009................................................. 16 17
D004/D006/D007/D008.................. 16 16
D003................................... 9 1 2
D007/D008..................... .................... 1 2 1 2
D001/D002/D007/D008_________ 11 11
D002...................................................... 6 9

The cost of treating D002 corrosive wastes attributed to the final rule may be overestimated by as much as $5 million because some of these wastes may be treated due to the California List Land Disposal Restrictions rule (52 FR 25760). That rule established a performance standard prohibiting land disposal of wastes with a pH less than 2, while the final rule establishes a technology-based standard of deactivation (i.e., neutralization). The Agency does not have data on how facilities are meeting the California List standard. Without specific data about the post-California List practices, the entire cost of neutralizing D002 acidic wastes were attributed to this final rule.4. Economic ImpactsTables VI-7 and VI-8 summarize the cost and economic impact of the final rule under subtitle D and subtitle C, respectively. Compliance costs are the tax-adjusted revenue requirements needed to fund the incremental costs discussed above. Significantly affected facilities are those that either need to increase costs by more than 5 percent or their compliance costs exceed 5 percent of their cash from operations.
Table Vi-7.— Summary of Economic 

Impact b y  Type of Facility— Sub
title D

Economic
impact

Noncom
mercial Com Gener

ator Total

Compliance
cost
($Mif) 24 329 235 259

Affected
facs. 73 37 1 ,6 8 6 1,796

Significantly
affected 3 NA 429 432

Estimated
closures 0 NA 14 14

Affected
industry
groups 1 2 9 16 2 2

Table VI-8.— Summary of Economic 
Impact by T ype of Facility— Sub- 
title C

Economic
impact

Noncom
mercial Com Gener

ator Total

Compliance
cost
($Mii) 30 410 299 329

Affected
facs. 73 37 1 ,6 8 6 1,796

Significantly
affected 4 NA 552 556

Estimated
closures 0 IA 14 14

Affected
industry
groups 1 2 9 16 2 2
The economic analysis estimates that the final rule does not have a significant effect on industry. The effects of the final rule are distributed over a wide range of industries in 22 major industrial groups rather than concentrated in a few industries.Generators are the type of facilities that incur the largest economic impact. The analysis estimates that 91 percent of the compliance cost are borne by generators under both subtitle C  and subtitle D scenarios. Also, 33 percent of the affected generators are significantly affected under subtitle C  scenario, and 25 percent are significantly affected under subtitle D scenario.The analysis estimates that 14 facilities would close as a result of the final rule. By comparison, the First Third rule was estimated to result in almost 200 closures. These 14 potential closures represent less than 4 percent of the 429 significantly affected generators under subtitle D scenario and less than 3 percent of the 552 significantly affected generators under subtitle C  scenario.The TSDR survey identified only 2 small businesses that currently land dispose Third Third waste. Neither is significantly affected under the final rule.

B. Regulatory F lexib ility A nalysis— 
Surface D isposed WastePursuant to the Regulatory Flexibility Act, 5 U.S.C. 601 et seq .t whenever an Agency is required to publish a notice of rulemaking, it must prepare and make available for public comment a Regulatory Flexibility Analysis (RFA) that describes the effect of the rule on small entities (i.e., small businesses, small organizations, and small governmental jurisdictions). This analysis is unnecessary, however, if the Agency’s Administrator certifies that the rule will not have a significant economic effect on a substantial number of small entities.
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EPA evaluated the economic effect of the final rule on small entities, here defined as firms employing fewer than 50 persons. Because of data limitations, the Agency was unable to include generators of large quantities of Third Third wastes. The small business population therefore included only two groups: all noncommercial TSDFs employing fewer than 50 persons and all small quantity generators (SQGs) that were also small businesses. As a result, the effect of the final rule on small businesses is underestimated. However, the Agency would not expect the conclusions of the small business analysis to change significantly if the generator data were available.According to EPA’s guidelines for conducting an RFA, if over 20 percent of the population of small businesses, small organizations, or small government jurisdictions is likely to experience financial distress based on the costs of the rule, then the Agency is required to consider that the rule will have a significant effect on a substantial number of small entities and to perform a formal RFA. EPA has examined the final rule's effects on small entities as required by the Regulatory Flexibility Act.The economic analysis identified only 2 small businesses affected by the final rule. Neither of the 2 would be significantly affected. The Administrator therefore certifies that part 268 does not have significant economic effects on a substantial number of small entities. As a result of this finding, the Agency has not prepared a formal RFA.

C. Regulatory Impact Analysis— 
Underground Injected WastesThe Agency has completed a separate regulatory impact analysis for underground injected wastes affected by today’s final rule. The completed R1A document, Regulatory Impact Analysis of Proposed Hazardous Waste Disposal Restrictions For Class ¡ Injection of Third Thirds List Wastes, is available in the public docket for the final rule.There are 65 injection facilities, of the total number of Class I injection facilities, injecting approximately 6 billion gallons of Third Third wastes annually, including over 4.7 billion gallons of characteristic wastes. These Class I hazardous injection facilities are required to either treat wastes, or file “no migration" petitions as outlined in 40 CFR part 148 (See 53 FR 28118 preamble for a more thorough discussion of the no migration petition review process). The additional facilities affected by today’s rulemaking substantially contribute to overall compliance costs already incurred by

Class I injection well owners and operators managing hazardous wastes regulated by previous rulemaking.The Agency analyzed costs and benefits for today’s rule by using the same approach and methodology developed in the Regulatory Impact Analysis of the Underground Injection Control Program: Proposed Hazardous Waste Disposal Injection Restrictions used for the July 26,1988 final rule (53 FR 28118) and subsequent rulemaking. An analysis was performed to assess the economic effect of associated compliance costs for the additional volumes of injected wastes attributable to today’s final rule.Total compliance costs for injected wastes are estimated at $54 million annually. Alternative treatment costs are estimated at $53.7 million annually, and no migration petition costs are annualized at $0.3 million. The RIA estimates that 17 facilities will eventually treat their wastes, and therefore be significantly affected economically by today’s final rule. All of these costs will be incurred by Class I hazardous injection well owners and operators.The benefits to human health and the environment in the RIA are generally defined as the reduced human health risk resulting from fewer instances of ground-water contamination. In general, potential health risks from Class I hazardous waste injection wells are extremely low. However, the RIA references a few isolated cases where . risks to human health and the environment may be greater, but are still too low to quantify. These cases involve possible grout seal failure around the protective casing of an injection well, and the occurrence of unplugged bore holes around the injection well site. O f studies conducted to describe Class I well problems, only six wells, or less than two percent of all Class I wells, were reported to have experienced malfunctions that contributed to any contamination of the surface or an underground source of drinking water. No health-related problems attributed to Class I injection were reported.
D. Regulatory Flexibility Analysis— 
Underground Injection WastesOwners and operators of hazardous waste injection wells are generally major chemical, petrochemical, and other manufacturing companies. The Agency is not aware of any small entities of injection wells that would be affected by part 148 of today’s final rule. The Administrator therefore certifies that part 148 and part 268 will not have significant economic effects on a substantial number of small entities. As

a result of this finding, the Agency has not prepared a formal RFA.
E. Paperwork Reduction ActA ll information collection requirements in this final rule were promulgated in previous land disposal restrictions rulemakings (including those for the Underground Injection Control Program) and approved by the Office of Management and Budget (OMB) at that time. Since there are no new information collection requirements being promulgated today, an Information Collection Request has not been prepared.
F. Review of Supporting DocumentsThe primary source of information on current land disposal practices and industries affected by this rule was EPA’s 1986 “National Survey of Hazardous Waste Treatment, Storage, Disposal, and Recycling Facilities” (the TSDR Survey). The average quantity of waste contributed by generator facilities was obtained from EPA’s “National Survey of Hazardous Waste Generators and Treatment, Storage, and Disposal Facilities Regulated under RCRA in 1981" (April 1984).Waste stream characterization data and engineering costs of waste management were based on the following EPA documents:• “Characterization of Waste Streams Listed in 40 CFR Section 261 Waste Profiles,” Vols. I and II (August 1985);• “Characterization of Constituents from Selected Waste Streams Listed in 40 CFR Section 261,” Vols. I and II (August 1985);• RCRA background and listing documents for 40 CFR Section 261;• RQRA Section 3007 industry studies;• “RCRA Risk-Cost Analysis Model, Appendix A: Waste Stream Data Base" (March 1984);• Source assessment documents for . various industries; and• “1986-1987 Survey of Selected Firms in the Commercial Hazardous Waste Management Industry: Final Report” (March 1988)Financial information for the economic impact analysis was obtained from the 1982 Census of Manufacturers and 1984 Annual Survey of Manufacturers. Producer price indices were used to restate 1984 dollars in 1990 terms.list of Subjects in 40 CFR Parts 148,261, 262,264,265,268,270,271, and 302Administrative practice and procedure, Confidential business information, Designated facility, Environmental protection, Hazardous



Federal Register / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulations 22683materials, Hazardous materials transportation, Hazardous waste, Intergovernmental relations, Labeling, Manifests, Packaging and containers, Penalties, Recycling, Reportable Quantities, Reporting and recordkeeping requirements, Waste treatment and disposal, Water pollution control, Water supply.
Dated: M ay 8,1990.

F. Henry Habicht,
Acting Adm inistrator.For the reasons set out in the preamble, title 40, chapter I of the Code of Federal Regulations is amended as follows:
PART 148— HAZARDOUS WASTE 
INJECTION RESTRICTIONS1. The authority citation for part 148 continues to read as follows:

Authority: Section 3004, Resource 
Conservation and Recovery A ct, 42 U .S .C . 
6901 et seq.2. Section 148.1 is amended by adding paragraph (d) to read as follows:
§ 148.1 Purpose, scope, and applicability.* * * ★  *(d) Wastes that are hazardous only because they exhibit a hazardous characteristic, and which are otherwise prohibited under this part, are not prohibited if the wastes:(1) Are disposed into a nonhazardous or hazardous injection well defined under 40 CFR 144.6(a); and(2) Do not exhibit any prohibited characteristic of hazardous waste identified in subpart C of part 261 at the point of injection.3. Section 148.14 is amended by redesignating paragraphs (d), (e), (f), and(g) as paragraphs (e), (g), (h), and (j); by revising the introductory text of newly redesignated paragraph (j); and by adding new paragraphs (d), (f), and (i) to read as follows:
§148.14 Waste specific prohibitions— first 
third wastes.
* * * * *(d) Effective August 8,1990, the wastes specified in 40 CFR 261.31 as EPA Hazardous Waste Number F006 (wastewaters) and F019; the wastes specified in 40 CFR 261.32 as EPA Hazardous Waste Numbers K004, K008, K015 (nonwastewaters), K017, K021 (wastewaters), K022 (wastewaters),K031, K035, K046 (reactive nonwastewaters and all wastewaters), K060 (wastewaters), K061 (wastewaters), K069 (calcium sulfate nonwastewaters and all wastewaters), K073, K083, K084, K085, K086 (all but solvent washes), K101 (high arsenic nonwastewaters), K102 (high arsenic

nonwastewaters), and K106; and the wastes specified in 40 CFR part 261.33 as EPA Hazardous Waste Numbers P001, P004, P005, P010, POH, P012, P015, P016, P018, P020, P036, P037, P048, P050, P058, P059, P068, P069, P070, P081, P082, P084, P087, P092, P102, P105, P108, P110, P115, P120, P122, P i23, U007, U009, U010, U012, U016, U018, U019, U022, U029, U031, U036, U037, U041, U043, U044, U046, U050, U051, U053, U061, U063, U064, U066, U067, U074, U077, U078, U086, U089, U103, U105, U108, U115, U122, U124, U129, U130, U133, U134, U137, U151, U154, U155, U157, U158, U159, U171, U177, U180, U185, U188, U192, U200, U209, U210, U211, U219, U220, U226, U227, U228, U237, U238, U248, and U249 are prohibited from underground injection at off-site injection facilities. * * * * *(f) Effective November 8,1990, the wastes specified in paragraph (d) of this section are prohibited from underground injection at on-site injection facilities.
* * * * *(i) Effective May 8,1992, the wastes specified in 40 CFR 261.32 and 261.33 as EPA Hazardous Waste Numbers K011 (wastewaters), K013 (wastewaters), and K014 are prohibited from underground injection.(j) The requirements of paragraphs (a) through (i) of this section do not apply:
* * * * *4. Section 148.15 is amended by redesignating paragraphs (d) and (e) as paragraphs (e) and (g); by revising the introductory text of newly redesignated paragraph (g); and by adding new paragraphs (d) and (f) to read as follows:
§ 148.15 Waste specific prohibitions- 
second third wastes. 
* * * * *(d) Effective August 8,1990, the wastes specified in 40 CFR 261.32 as EPA Hazardous Waste Number K025 (wastewaters), K029 (wastewaters), K041, K042, K095 (wastewaters), K096 (wastewaters), K097, K098, and K105; and the wastes specified in 40 CFR part261.33 as P002, P003, P007, P008, P014, P026, P027, P049, P054, P057, P060, P066, P067, P072, P107, P112, P113, P114, U002, U003, U005, U008, U011, U014, U015, U020, U021, U023, U025, U026, U032, U035, U047, U049, U057, U059, U060, U062, U070,11073, U080, U083, U092, U093, U094, U095, U097, U098, U099, 
moi, uio6, uio9, uno, uni, uii4, U116, U119, U127, U128, U131, U135, U138, U140, U142, U143, U144, U146, U147, U149, U150, U161, U162, U163, U164, U165, U168, U169, U170, U172, U173, U174, U176, U178, U179, U189,

U193, U196, U203, U205, U206, U208, U213, U214, U215, U216, U217, U218, U239, and U244 are prohibited from underground injection at off-site injection facilities.
* * * * *(f) Effective November 8,1990, the wastes specified in paragraph (d) of this section are prohibited from underground injection at on-site injection facilities.(g) The requirements of paragraphs (a) through (f) of this section do not apply: * * * * *5. Section 148.16 is amended by redesignating paragraph (c) as paragraph (g); by revising the introductory text of newly redesignated paragraph (g); and by adding new paragraphs (c), (d), (e), and (f) to read as follows:
§ 148.16 Waste specific prohibitions—  
third third wastes.
* * * * *(c) Effective August 8,1990, the wastes identified in 40 CFR 261.31 as EPA Hazardous Waste Number F039 (multi-source leachate); the wastes specified in 40 CFR 261.32 EPA Hazardous Waste Numbers K002, K003, K005 (wastewaters), K006, K007 (wastewaters), K023, K026, K032, K033, K034, K093, K094 and K100 (wastewaters); the wates specified in 40 CFR 261.33 as P006, P009, P017, P022, P023, P024, P028, P031, P033, P034, P038, P042, P045, P046, P047, P051, P056, P064, P065, P073, P075, P076, P077, P078, P088, P093, P095, P096, P099, P101, P103, P i09, P116, P118, P119, U001, U004, U006,U017, U024, U027, U030, U033, U038, U034, U038, U039, U042, U045, U048, U052, U055, U056, U068, U071, U072, U075, U076, U079, U081, U082, U084, U085, U087, U088, U090, U091, U096, U112, U113, U117, U118, U120, U121, U123, U125, U126, U132, U136, U139, U141, U145, U148, U152, U153, U156, U160, U166, U167, U181, U182, U183, U184, U186, U187, U191, U194, U197, U201, U202, U204, U207, U222, U225, U234, U236, U240, U243, and U247; and the wastes identified in 40 CFR 261.21, 261.23 or 261.24 as hazardous based on a characteristic alone, designated as D001, D004, D005, D006, D008, D009 (wastewaters), D010, D011, D012, D013, D014, D015, D016, D017 are prohibited from underground injection at off-site injection facilities.(d) Effective August 8,1990, mixed radioactive/hazardous waste in 40 CFR 268.10, 268.11, and 268.12, that are mixed radioactive and hazardous wastes, are prohibited from underground injection.(e) Effective November 8,1990, the wastes specified in paragraph (c) of this section are prohibited from underground
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injection at on-site injection facilities. These effective dates do not apply to the wastes listed in 40 CFR 148.12(b) which are prohibited from underground injection on August 8,1990.(f) Effective May 8,1992, the wastes identified in 40 CFR 261.22,261.23 or 261.24 as hazardous based on a characteristic alone, designated as D002 (wastewaters and nonwastewaters),D003 (wastewaters and nonwastewaters), D007 (wastewaters and nonwastewaters), and D009 (nonwastewaters) are prohibited from underground injection. These effective dates do no apply to the wastes listed in 40 CFR 148.12(b) which are prohibited from underground injection on August 8, 1990.(g) The requirements of paragraphs (a) through (f) of this section do not apply:
PART 261— IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTES1. The authority citation for part 261 continues to read as follows:Authority: 42 U .S .C . 6905,6912(a), 6921,
6922, and 6938.

Subpart C— Characteristics of 
Hazardous Waste2. In § 261.20, paragraph (b) is revised to read as follows:
§ 261.20 General.* * * * *(b) A  hazardous waste which is identified by a characteristic in this subpart is assigned every EPA Hazardous Waste Number that is applicable as set forth in this subpart. This number must be in complying with the notification requirements of section 3010 of the Act and all applicable recordkeeping and reporting requirements under parts 262 through 265, 268, and 270 of this chapter. * * * * *3. In § 261.21, paragraph (b) is revised to read as follows:
§ 261.21 Characteristic of IgnitabiNty. 
* * * * *(b) A  solid waste that exhibits the characteristic of ignitability has the EPA Hazardous Waste Number of D001.4. In § 261.22, paragraph (b) is revised to read as follows:
§ 261.22 Characteristic of corrosivity.
* * * * *(b) A  solid waste that exhibits the characteristic of corrosivity has the EPA Hazardous Waste Number of D002.5. In § 261.23, paragraph (b) is revised to read as follows:

§ 261.23 Characteristic of reactivity. 
* * * * *(b) A  solid waste that exhibits the characteristic of reactivity has the EPA Hazardous Waste Number of D003.6. In § 261.24, paragraph (b) introductory text is revised to read as follows:
§ 261.24 r Toxicity characteristic. 
* * * * *(b) A  solid waste that exhibits the characteristic of toxicity has the EPA Hazardous Waste Number specified in Table I which corresponds to the toxic contaminant causing it to be hazardous.
* * * * *

Subpart D— Lists of Hazardous Wastes7. Section 261.31 is amended by adding the following waste code in alphanumeric order.
§ 261.31 Hazardous wastes from non
specific sources.* * * * *

Hazardous wastehazardous code
waste No.

F039..........  Leachate resulting from (T).
the treatment, storage, 
or disposal of wastes 
classified by more than 
one waste code under 
Subpart O, or from a 
mixture of wastes clas
sified under Subparts C 
and D of this part 
(Leachate resulting from 
the management of one 
or more of die following 
EPA Hazardous Wastes 
and no other hazardous 
wastes retains its haz
ardous waste code(s):
F020, F021, F022,
F023, F026, F027, and/ 
or F028.).

8. Paragraph (c) of § 261.33 is revised to read as follows: (the comment paragraph remains):
§ 261.33 Discarded commercial chemical 
products, off-specification species, 
container residues, and spill residues 
thereof.* * * * *(c) Any residue remaining in a container or in an inner liner removed from a container that has held any commercial chemical product or manufacturing chemical intermediate having the generic name listed in paragraphs (e) or (f) of this section, unless the container is empty as defined in § 261.7(b) of this chapter. * * * * *

9. Appendix VII is amended by adding the following waste stream in alphanumeric order to read as follows:
Appendix VII— Basis for Listing 
Hazardous Waste

EPA hazardous Hazardous constituents for 
waste No. which listed

F039.....................  All constituents for which treat
ment standards are specified 
for multi-source leachate 
(wastewaters and non
wastewaters) under 40 CFR 
268.43(a), Table CCW.

* * * * *

PART 262— STANDARDS APPLICABLE 
TO  GENERATORS OF HAZARDOUS 
W ASTE1. H ie authority citation for part 262 continues to read as follows:

Authority: 42 U .S .C . 6906, 6912, 6922, 6923, 
6924, 6925, and 6937.

Subpart A— General2. Paragraph (c) introductory text of § 262.11 is revised to read as follows:
§ 262.11 Hazardous waste determination. 
* * * * *(c) For purposes of compliance with 40 CFR part 268, or if the waste is not listed in subpart D of this part, the generator must then determine whether the waste is identified in subpart C of 40 CFR part 261 by either:
* * * * *

Subpart C— Pre-Transport 
Requirements

3. Paragraph (a)(4) of § 262.34 is revised to read as follows:
§ 262.34 Accumulation time.(a) * * *(4) The generator complies with the requirements for owners or operators in subparts C  and D in 40 CFR part 265, with § 265.16, and with 40 CFR 268.7(a)(4).
* * * * *

PART 264— STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS W ASTE TREATM ENT, 
STORAGE, AND DISPOSAL 
FACILITIES1. The authority citation for part 264 continues to read as follows:

Authority: 42 U .S .C . 6905, 6912(a), 6924, and 
6925.
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Subpart B— General Facility Standards2. In § 264.13, the comment following Paragraph (a)(2) is revised to read as follows:§ 264.13 General waste analysis.(a) * * *(2)* * *
[Comment: For example, the facility’s 

records of analyses performed on the waste 
before the effective date of these regulations, 
or studies conducted on hazardous waste 
generated from processes similar to that 
which generated the waste to be managed at 
the facility, may be included in the data base 
required to comply with paragraph (a)(1) of 
this section. The owner or operator of an off
site facility may arrange for the generator of 
the hazardous waste to supply part of the 
information required by paragraph (a)(1) of 
this section, except as othewise specified in 
40 CFR  268.7 (b) and (c). If the generator does 
not supply the information, and the owner or 
operator chooses to accept a hazardous 
waste, the owner or operator is responsible 
for obtaining the information required to 
comply with this section.)★  * * * *
Subpart K— Surface Impoundments3. The introductory text of § 264.229 is revised to read as follows:§ 264.229 Special requirements for ignitable or reactive waste.Ignitable or reactive waste must not be placed in a surface impoundment, unless the waste and impoundment satisfy all applicable requirements of 40 CFR part 268, and:
*  *  *  *  *

Subpart L— -Waste Piles4. The introductory text of § 264.256 is revised to read as follows:§ 264.256 Special requirements for Ignitable or reactive waste.Ignitable or reactive waste must not be place in a waste pile unless the waste and waste pile satisfy all applicable requirements of 40 CFR part 268, and: * * * * *
Subpart M— Land Treatment5. The introductory text of § 264.281 is revised to read as follows:§ 264.281 Special requirements for ignitable or reactive waste.The owner or operator must not apply ignitable or reactive waste to the treatment zone unless the waste and the treatment zone meet all applicable requirements of 40 CFR part 268, and:
* * * * *

Subpart N— Landfills6. In § 264.312, paragraphs (a) introductory text and (b) are revised to read as follows:
§ 264.312 Special requirements for 
ignitable or reactive waste.(a) Except as provided in paragraph(b) of this section, and in § 264.316, ignitable or reactive waste must not be placed in a landfill, unless the waste and landfill meet all applicable requirements of part 268, and: * * * * *(b) Except for prohibited wastes which remain subject to treatment standards in subpart D of part 268, ignitable wastes in containers may be landfilled without meeting the requirements of paragraph (a) of this section, provided that the wastes are disposed of in such a way that they are protected from any material or conditions which may cause them to ignite. At a minimum, ignitable wastes must be disposed of in non-leaking containers which are carefully handled and placed so as to avoid heat, sparks, rupture, or any other condition that might cause ignition of the wastes; must be covered daily with soil or other noncombustible material to minimize the potential for ignition of the wastes; and must not be disposed of in cells that contain or will contain other wastes which may generate heat sufficient to cause ignition of the waste.7. In § 264.316, paragraph (f) is added to read as follows:
§ 264.316 Disposal of small containers of 
hazardous waste in overpacked drums (lab 
packs).* * * * *(f) Such disposal is in compliance with the requirements of Part 268. Persons who incinerate lab packs according to the requirements in 40 CFR 268.42(c)(1) may use fiber drums in place of metal outer containers. Such fiber drums must meet the DOT specifications in 49 CFR173.12 and be overpacked according to the requirements in paragraph (b) of this section.
PART 265— INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATM ENT, STORAGE, AND 
DISPOSAL FACILITIES1. The authority citation for part 265 continues to read as follows:

Authority: 42 U .S .C . 6905, 6912(a), 6924, 
6925, and 6935.

Subpart A— General2. Section 265.1(e) is revised to read as follows:

§ 265.1 Purpose, scope, and applicability. 
* * * * *(e) The requirements of this part apply to owners or operators of all facilities which treat, store or dispose of hazardous waste referred to in 40 CFR part 268, and the 40 CFR part 268 standards are considered material conditions or requirements of the part 265 interim status standards.
Subpart B— General Facility Standards3. The comment at the end of paragraph (a) of § 265.13 is revised to read as follows:
§ 265.13 General waste analysis.(a) * * *

( 2 )  * * *

Comment: for example, the facility's 
records of analyses performed on the waste 
before the effective date of these regulations, 
or studies conducted on hazardous waste 
generated from processes similar to that 
which generated the waste to be managed at 
the facility, may be included in the data base 
required to comply with paragraph (a)(1) of 
this section. The owner or operator of an off
site facility may arrange for the generator of 
the hazardous waste to supply part of the 
information required by paragraph (a)(1) of 
this section, except as otherwise specified in 
40 C F R  268.7 (b) and (c). If the generator does 
not supply the information, and the owner or 
operator chooses to accept a hazardous 
waste, the owner or operator is responsible 
for obtaining the information required to 
comply with this section.)
* * * * *

Subpart K— Surface Impoundments4. The introductory text of § 265.229 is revised to read as follows:
§ 265.229 Special requirements for 
ignitable or reactive waste.Ignitable or reactive waste must not be placed in a surface impoundment, unless the waste and impoundment satisfy all applicable requirements of 40 CFR part 268, and:* * * * *
Subpart L— Waste Piles5. Paragraph (a) introductory text of § 265.256 is revised to read as follows:
§ 265.256 Special requirements for 
ignitable or reactive waste.(a) Ignitable or reactive waste must not be placed in a pile unless the waste and pile satisfy all applicable requirements of 40 CFR part 268, and: * * * * *
Subpart M— Land Treatment6. The introductory text of § 265.281 is revised to read as follows:
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§ 265.281 Special requirements for 
ignitable or reactive waste.The owner or operator must not apply ignitable or reactive waste to the treatment zone unless the waste and treatment zone meet all applicable requirements of 40 CFR part 268, and: * * * * *
Subpart N— Landfills7. Paragraphs (a) introductory text and (b) of § 265.312 are revised to read as follows:
§ 265.312 Special requirements for 
ignitable or reactive waste.(a) Except as provided in paragraph (b) of this section, and in § 265.316, ignitable or reactive waste must not be placed in a landfill, unless the waste and landfill meets all applicable requirements of 40 CFR part 268, and: * * * * *(b) Except for prohibited wastes which remain subject to treatment standards in subpart D of part 268, ignitable wastes in containers may be landfilled without meeting the requirements of paragraph [a) of this section, provided that the wastes are disposed of in such a way that they are protected from any material or conditions which may cause them to ignite. At a minimum, ignitable wastes must be disposed of in non-leaking containers which are carefully handled and placed so as to avoid heat, sparks, rupture, or any other condition that might cause ignition of thé wastes; must be covered daily with soil or other noncombustible material to minimize the potential for ignition of the wastes; and must not be disposed of in cells that contain or will contain other wastes which may generate heat sufficient to cause ignition of the waste.8. In § 265.316, paragraph (f) is added to read as follows:
§ 265.316 Disposal of small containers of 
hazardous waste in overpacked drums (lab 
packs).* * * * *(f) Such disposal is in compliance with the requirements of 40 CFR part 268. Persons who incinerate lab packs according to the requirements in 40 CFR 268.42(c)(1) may use fiber drums in place of metal outer containers. Such fiber drums must meet the DOT specifications in 49 CFR 173.12 and be overpacked according to the requirements in paragraph (b) of this section.
PART 268— LAND DISPOSAL 
RESTRICTIONS1. The authority citation for part 268 continues to read as follows:

Authority: 42 U .S .C . 6905, 6912(a), 6921, and 
6924.

Subpart A— General2. In §268.1, paragraph (c)(3) is added, and paragraph (c)(5) is removed, to read as follows:
§ 268.1 Purpose, scope, and applicability.(°) * * ‘  . ,(3) Wastes that are hazardous only because they exhibit a hazardous characteristic, and which are otherwise prohibited from land disposal under this part, are not prohibited from land disposal if the wastes:(i) Are disposed into a nonhazardous or hazardous injection well as defined in 40 CFR 144.6(a); and(ii) Do not exhibit any prohibited characteristic of hazardous waste at the point of injection.
* * * * *3. Section 268.2 is revised to read as follows:
§ 268.2 Definitions applicable in this part.When used in this part the following terms have the meanings given below:(a) Halogenated organic compounds or H O C s  means those compounds having a carbon-halogen bond which are listed under appendix III to this part.(b) Hazardous constituent or 
constituents means those constituents listed in appendix VIII to part 261 of this chapter.(c) Land disposal means placement in or on the land and includes, but is not limited to, placement in a landfill, surface impoundment, waste pile, injection well, land treatment facility, salt dome formation, salt bed formation, underground mine or cave, or placement in a concrete vault or bunker intended for disposal purposes.(d) Nonwastewaters are wastes that do not meet the criteria for wastewaters in paragraph (g)(6) of this section.(e) Polychlorinated biphenyls or PCBs are halogenated organic compounds defined in accordance with 40 CFR 761.3.(f) Wastewaters are wastes that contain less than 1% by weight total organic carbon (TOC) and less than 1% by weight total suspended solids (TSS), with the following exceptions:(1) FOOl, F002, F003, F004, F005 
solvent-water m ixtures that contain less than 1% by weight TO C or less than 1% by weight total FOOl, F002, F003, F004, F005 solvent constituents listed in §268.41, Table CCW E.(2) K011, K013, K014 wastewaters (as generated) that contain less than 5% by weight TO C and less than 1% by weight TSS.

(3) K103 and K104 wastewaters contain less than 4% by weight TO C and less than 1% by weight TSS.(g) Inorganic Solid  Debris are nonfriable inorganic solids that are incapable of passing through a 9.5 mm standard sieve that require cutting, or crushing and grinding in mechanical sizing equipment prior to stabilization, limited to the following inorganic or metal materials:(1) Metal slags (either dross or scoria).(2) Classified slag.(3) Glass.(4) Concrete (excluding cementitious or pozzolanic stabilized hazardous wastes).(5) Masonry and refractory bricks.(6) Metal cans, containers, drums, or tanks.(7) Metal nuts, bolts, pipes, pumps, valves, appliances, or industrial equipment.(8) Scrap metal as defined in 40 CFR 261.1(c)(6).4. Section 268.3 is revised to read as follows:
§268.3 Dilution prohibited as a substitute 
for treatment.(a) Except as provided in paragraph (b) of this section, no generator, transporter, handler, or owner or operator of a treatment, storage, or disposal facility shall in any way dilute a restricted waste or the residual from treatment of a restricted waste as a substitute for adequate treatment to achieve compliance with subpart D of this part, to circumvent the effective date of a prohibition in subpart C of this part, to otherwise avoid a prohibition in subpart C of this part, or to circumvent a land disposal prohibition imposed by RCRA section 3004.(b) Dilution of wastes that are hazardous only because they exhibit a characteristic in a treatment system which treats wastes subsequently discharged to a water of the United States pursuant to a permit issued under section 402 of the Clean Water Act (CWA) or which treats wastes for purposes of pretreatment requirements under section 307 of the CW A  is not impermissible dilution for purposes of this section unless a method has been specified as the treatment standard in §268.42.5. In §268.7, paragraphs (a)(l)(ii),(a) (2)(i)(B), (a)(3)(ii), and (a)(4) are revised; new paragraphs (a)(7), (a)(8), and (a)(9) are added; paragraph (b)(4)(ii) is revised; the certification in paragraph(b) (5)(i) is revised; new paragraph (b)(5)(iii) is added; paragraph (b)(7) is removed and paragraph (b)(8) is redesignated as paragraph (b)(7); the
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introductory text to paragraph (c) is revised; and paragraphs (e)(3) and (c)(4) are removed, to read as follows:
§ 268,7 Waste analysis and recordkeeping.(a) * * *(1) * * *(ii) The corresponding treatment standards for wastes FOO1-F0O5, F039, and wastes prohibited pursuant to § 268.32 or RCRA Section 3004(d). Treatment standards for all other restricted wastes may be referenced by including on the notification the subcategory of the waste, the treatability group(s) of the waste{s), and the CFR section(s) and paragraphs where the treatment standards appear. Where the applicable treatment standards are expressed as specified technologies in § 268.42, the applicable five-letter treatment code found in Table 1 of §268.42 [e.g., INCIN, WETOX) also must be listed on the notification. * * * * *

(2) * * *(Î) * * *(B) The corresponding treatment standards for wastes F001-F005, F039» and wastes prohibited pursuant to § 268.32 or RCRA Section 3004(d). Treatment standards for all other restricted wastes may be referenced by inckiding cm the notification the subcategory of the waste* the treatability group(s) of the waste(s), and the CFR section(s) and paragraphs where the treatment standards appear. Where the applicable treatment standards are expressed as specified technologies in § 268.42, the applicable five-letter treatment code found in Table 1 § 268.42 [e.g., INCIN, WETOX) also must be listed on the notification. * * * * *(3) * * *(ii)The corresponding treatment standards for wastes F001-F005, F039, and wastes prohibited pursuant to § 268.32 or RCRA section 3004(d). Treatment standards for aH other restricted wastes may be referenced by including on the notification the subcategory of the waste, the treatability groupfs) of the waste(s), and the CFR section(s) and paragraphs where the treatment standards appear. Where the applicable treatment standards are expressed as specified technologies in § 268.42, the applicable five-letter treatment code found m Table Î  of § 268,42 [e.g., INCIN, WETOX) also must be listed on the notification.(4) If a generator is managing a prohibited waste in tanks or containers regulated under 40 CFR 262.34, and is treating such waste in such tanks or containers to meet applicable treatment

standards under Subpart D of this part, the generator must develop and follow a written waste analysis plan which describes the procedures the generator will carry out to comply with the treatment standards. The plan must be kept on-site in the generator’s records, and the following requirements must be met:(i) The waste analysis plan must be based on a detailed chemical and physical analysis of a representative sample of the prohibited waste(s) being treated, and contain all information necessary to treat the waste(s) in accordance with the requirements of this Part, including the selected testing frequency.(ii) Such plan must be filed with the EPA Regional Administrator (or his designated representative) or State authorized to implement Part 268 requirements a minimum of 30 days prior to the treatment activity, with delivery verified.(iii) Wastes shipped off-site pursuant to this paragraph must comply with the notification requirements of § 268.7(a)(2). * * * * *(7) If a generator is managing a lab pack that contains wastes identified in Appendix IV  of this part and wishes to use the alternative treatment standard under § 268.42, with each shipment of waste the generator must submit a notice to the treatment facility in accordance with paragraph (a)(1) of this section. The generator must also comply with the requirements in paragraphs (a)(5) and (a)(6) of this section, and must submit the following certification, which must be signed by an authorized representative:
I certify under penalty of law that 1 

personally have examined and am familiar 
with the waste and that the lab pack contains 
only the wastes specified in appendix IV to 
part 268 or solid wastes not subject to 
regulation under 40 CFR part 261.1 am aware 
that there are significant penalties for 
submitting a false certification, including the 
possibility of fine or imprisonment.(8) If a generator is managing a lab pack that contains organic wastes specified in Appendix V  of this Part and wishes to use the alternate treatment standards under § 268.42, with each shipment of waste the generator must submit a notice to the treatment facility in accordance with paragraph (a)(1) of this section. The generator also must comply with the requirements in paragraphs (a)(5) and (a)(6) of this section, and must submit the following certification which must be signed by an authorized representative:

I certify under penalty of law that I 
personally have examined and am familiar

with the waste through analysis and testing 
or through knowledge of the waste and that 
the lab pack contains only organic waste 
specified in Appendix V  to Part 268 or solid 
wastes not subject to regulation under 40 CFR Part 261.1 am aware that there are 
significant penalties for submitting a false 
certification, including the possibility of fine 
or imprisonment.(9) Small quantity generators with tolling agreements pursuant to 40 CFR 262.20(e) must comply with the applicable notification and certification requirements of paragraph (a) of this section for the initial shipment of the waste subject to the agreement. Such generators must retain on-site a copy of the notification and certification, together with the tolling agreement, for at least three years after termination or expiration of the agreement. The three- year record retention period is automatically extended during the course of any unresolved enforcement action regarding die regulated activity or as requested by the Administrator.

(b) * * *(4) * * *(ii) The corresponding treatment standards for wastes F001-F005, F039, and wastes prohibited pursuant to§ 268.32 or RCRA Section 3004(d). Treatment standards for all other restricted wastes may be referenced by including on the notification the subcategory of the waste, the treatability group(s) of the waste(s), and the CFR section(s) and paragraphs where the treatment standards appear. Where the applicable treatment standards are expressed as specified technologies in § 268.42, the applicable five-letter treatment code found in Table 1 of § 268.42 [e.g., INCIN, WETOX) also must be fisted on the notification.(5) * * *
f f )  * * *
I certify under penalty of iaw that I have 

personally examined and am familiar with 
the treatment technology and operation of the 
treatment process used to support this 
certification and that, based on my inquiry of 
those individuals immediately responsible for 
obtaining this information. I believe that the 
treatment process has been operated and 
maintained properly so as to comply with the 
performance levels specified in 40 CFR part 
268, subpart D, and all applicable 
prohibitions set forth in 40 CFR 268.32 or 
RCRA section 3004(d) without impermissible 
dilution of the prohibited waste, i am aware 
that there are significant penalties for 
submitting a false certification, including the 
possibility of fine and imprisonment 
* * * * *(iii) For wastes with treatment standards expressed as concentrations in the waste pursuant to § 268.43, if compliance with the treatment standards in subpart D of this part is
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I certify under penalty of law  that I have 

personally examined and am familiar with 
the treatment technology and operation of the 
treatment process used to support this 
certification and that, based on my inquiry of 
those individuals immediately responsible for 
obtaining this information, I believe that the 
nonwastewater organic constituents have 
been treated by incineration in units operated 
in accordance with 40 C F R  part 264, subpart 
O) or 40 C FR  part 265, subpart .O, or by 
combustion in fuel substitution units 
operating in accordance with applicable 
technical requirements, and I have been, 
unable to detect the nonwastewater organic 
constituents despite having used best good 
faith efforts to analyze for such constituents.
I am aware that there are significant 
penalties for submitting a false certification, 
including the possibility of fine and 
imprisonment.
* * * * *(c) Except where the owner or operator is disposing of any waste that is a recyclable material used in a manner constituting disposal pursuant to 40 CFR 266.20(b), the owner or operator of any land disposal facility disposing any waste subject to restrictions under this part must:* ★  * ★  ★6. Paragraph (a) of § 268.8 is revised to read as follows:
§ 268.8 Landfill and surface impoundment 
disposal restrictions.(a) Prior to May 8,1990, wastes which are otherwise prohibited from land disposal under § 268.33(f) of this part may be disposed in a landfill or surface impoundment which is in compliance with the requirements of § 268.5(h)(2) provided that the requirements of this section are met. As of May 8,1990, this section is no longer in effect.★  ★  ★  * ★7. Section 268.9 is added to subpart A  to read as follows:
§ 268.9 Special rules regarding wastes that 
exhibit a characteristic.(a) The initial generator of a solid waste must determine each waste code applicable to the waste in order to determine the applicable treatment standards under subpart D of this part. For purposes of part 268, the waste will carry a waste code designation for any applicable listing under 40 CFR part 261, subpart D, and also one or more waste code designations under 40 CFR part 261, subpart C where the waste exhibits the relevant characteristic.(b) Where a prohibited waste is both listed under 40 CFR part 261, subpart D and exhibits a characteristic under 40

CFR part 261, subpart C, the treatment standard for the waste code listed in 40 CFR part 261, subpart D will operate in lieu of the standard for the waste code under 40 CFR part 261, subpart C, provided that the treatment standard for the listed waste includes a treatment standard for the constituent that causes the waste to exhibit the characteristic. Otherwise, the waste must meet the treatment standards for all applicable listed and characteristic waste codes.(c) In addition to any applicable standards determined from the initial point of generation, no prohibited waste which exhibits a characteristic under 40 CFR part 261, subpart C may be land disposed unless the waste complies with the treatment standards under subpart D of this part.(d) Wastes that exhibit a characteristic are also subject to § 268.7 requirements, except that once the waste is no longer hazardous, for each shipment of such wastes to a subtitle D facility the initial generator or the treatment facility need not send a§ 268.7 notification to such facility. In such circumstances, a notification and certification must be sent to the appropriate EPA Regional Administrator (or his delegated representative) or State authorized to implement part 268 requirements.(1) The notification must include the following information:(1) The name and address of the subtitle D facility receiving the waste shipment;(ii) A  description of the waste as initially generated, including the applicable EPA Hazardous Waste Number(s) and treatability group(s);(iii) The treatment standards applicable to the waste at the initial point of generation.(2) The certification must be signed by an authorized representative and must state the language found in§ 268.7(b)(5)(i).
Subpart C— Prohibitions on Land 
Disposal8. Section 268.35 is added to read as follows:
§ 268.35 Waste specific prohibitions—  
Third Third wastes.(a) Effective August 8,1990, the following wastes specified in 40 CFR 261.31 as EPA Hazardous Waste Numbers F006 (wastewaters), F019, and F039 (wastewaters); the wastes specified in 40 CFR 261.32 as EPA Hazardous Waste Numbers K002; K003; K004 (wastewaters); K005 (wastewaters); K006; K008 (wastewaters); K011 (wastewaters);K013 (wastewaters), K014

(wastewaters); K017; K021 (wastewaters); K022 (wastewaters); K025 (wastewaters); K026; K029 (wastewaters); K031 (wastewaters); K032; K033; K034; K035; K041; K042;K046 (wastewaters); K048 (wastewaters); K049 (wastewaters); K050 (wastewaters); K051 (wastewaters); K052 (wastewaters); K060 (wastewaters); K061 (wastewaters); K069 (wastewaters); K073; K083 (wastewaters); K084 (wastewaters); K085; K095 (wastewaters); K096 (wastewaters); K097; K098; K100 (wastewaters); K101 (wastewaters); K102 (wastewaters); K105; and K106 (wastewaters); the wastes specified in 40 CFR 261.33(e) as EPA Hazardous Waste Numbers P001; P002; P003; P004; P005; P006; P007; P008; P009; P010 (wastewaters); P011 (wastewaters); P012 (wastewaters);P014; P015; P016; P017; P018 (wastewaters); P020; P022; P023; P024; P027; P028; P031; P033; P034; P036 (wastewaters); P037; P038 (wastewaters); P042; P045; P046; P047; P048; P049; P050; P051; P054; P056; P057; P058; P059; P060; P064; P065 (wastewaters); P066; P067; P068; P069; P070; P072; P073; P075; P076; P077; P078; P081; P082; P084; P088; P092 (wastewaters); P093; P095; P096; P101; P102; P103; P105; P108; P109; P110; P112; P113; P114; P115; P116; P118; P119; P120; P122; and P123; and the wastes specified in 40 CFR 261.33(f) as EPA Hazardous Waste Numbers U001; U002; U003; U004; U005; U006; U007; U008; U009; U010; U011; U012; U014; U015; U016; U017; U018; U019; U020; U021; U022; U023; U024; U025; U026; U027; U029; U030; U031; U032; U033; U034; U035; U036; U037; U038; U039; U041; U042; U043; U044; U045; U046; U047; U048; U049; U050; U051; U052; U053; U055; U056; U057; U059; U060; U061; U062; U063; U064; U066; U067; U068; U070; U071; U072; U073; U074; U075; U076; U077; U078; U079; U080; U081; U082; U083; U084; U085; U086; U089; U090; U091; U092; U093; U094; U095; U096; U097; U098; U099; U101; U103; U105; U106; U108; U109; U110; U l l l ;  U112; U113; U114; U115; U116; U117; U118; U119; U120 (wastewaters); U121; U122; U123; U124; U125; U126; U127; U128; U129; U130; U131; U132; U133; U134; U135; U136 (wastewaters); U137; U138; U140; U141; U142; U143; U144; U145; U146; U147; U148; U149; U150; U151 (wastewaters); U152; U153; U154; U155; U156; U157; U158; U159; U160; U161; U162; U163; U164; U165; U166; U167; U168; U169; U170; U171; U172; U173; U174; U176; U177; U178; U179; U180; U181; U182; U183; U184; U185; U186; U187; U188; U189: U191; U192; U193;



Fed eral R egister /  V o l /5 5 , No. 106  /  Friday, June 1, 1990 /  Rules and R egulations 22689U194; U196; U197; U200; U201; U202; U2G3; U204; U205; U206; U207; U208; U209; U210t U211; U213; U214; U215{ 11216; U2175 U218; U219; U220; U222; LF225; U226; U227; U228? U234; U236; U237; U238; U239; U240; U243; U244; U246; 13247; U248; U249; and the following wastes identified as hazardous based on a characteristic alone: DG01; D002, D003, DGG4 (wastewaters), D005, D006; D0Q7; D008 (except for lead materials stored before secondary smelting), D009 (wastewaters), D01Q, D011, D012, D013, D014, D015, D016, and D017 are prohibited from land disposal.(b) Effective November 8,1990, the following wastes specified in 40 CFR 261.32 as EPA Hazardous Waste Numbers KQ48 (nonwastewaters), K049 (nonwastewaters), KO50 (nonwastewaters), K051 (nonwastewaters), and K052 (nonwastewaters) are prohibited from land disposal.(c) Effective May 8,1992, the following waste specified in 40 CFR 261.31 as EPA Hazardous Waste Numbers F039 (nonwastewaters); the wastes specified in 40 CFR 261.32 as EPA Hazardous Waste Numbers K031 (nonwastewaters); K084 (nonwastewaters); K101 (nonwastewaters); K102 (nonwastewaters); K106 (nonwastewaters); the wastes specified in 40 CFR 261.33(e) as EPA Hazardous Waste Numbers P010 (nonwastewaters); P011 (nonwastewaters); PG12 (nonwastewaters); P038 (nonwastewaters); P038(non waste waters); P065 (nonwastewaters); P087 (nonwastewaters); and P092 (nonwastewaters); the wastes specified in 40 CFR 261.33(f) as EPA Hazardous Waste Numbers U130 (nonwastewaters); and U151 (nonwastewaters); and the following wastes identified as hazardous based on a characteristic alone: D004 (nonwastewaters); D0G8 (lead materials stored before secondary smelting); and D009 (nonwastewaters); inorganic solids debris as defined in 40 CFR 268.2(a)(7) (which also applies to chromium refractory bricks carrying the EPA Hazardous Waste Numbers K048-K052); and RCRA hazardous wastes that contain naturally occurring radioactive materials are prohibited from land disposal.(d) Effective May 8,1992, hazardous wastes listed in 40 CFR 268.12 that are mixed radioactive/hazardous wastes are prohibited from land disposal.(e) Effective May 8,1992, file wastes specified in this section having a treatment standard in subpart D of this part based on incineration, mercury

retorting, or vitrification, and which are contaminated soil or debris, are prohibited from land disposal.(f) Between May 8,1990 and August 8, 1990, the wastes included in paragraph(a) may be disposed o f in a landfill or surface impoundment only if such unit is m compliance with the requirements specifiedin § 268.5(h)(2).(g) Between May 8,1990 and November 8,1990, wastes included in paragraph (b) of this section may be disposed of in a landfill or surface impoundment only if such unit is in compliance with the requirements specified in § 268.5(h)(2).(h) Between May 8,1990, and May 8, 1992, wastes included in paragraphs (c),(d), and (e) of this section may be disposed of in a landfill or surface impoundment only if such unit is in compliance with the requirements specified in § 268.5(h)(2).(i) The requirements of paragraphs (a),(b) , (c), (d), and (e) of this section do not apply if;(1) The wastes meet the applicable standards specified in subpart D of this part;(2) Persons have been granted an exemption from a prohibition pursuant to a petition under § 268.6, with respect to those wastes and units covered by the petition;(3) The wastes meet the applicable alternate standards established pursuant to a petition granted under § 268.44;(4) Persons have been granted an extension to the effective date of a prohibition pursuant to § 268.5, with respect to these wastes covered by the extension.(j) To determine whether a hazardous waste listed in § 268.10,268.11, and268.12 exceeds the applicable treatment standards specified in §§ 268.41 and 268.43, the initial generator must test a representative sample of the waste extract or the entire waste, depending on whether the treatment standards are expressed as concentrations in the waste extract or the waste, or the generator may use knowledge of the waste. If the waste contains constituents m excess of the applicable subpart D levels, the waste is prohibited from land disposal, and all requirements of part 268 are applicable, except as otherwise specified.9. Section 268.40 is amended by revising paragraphs (a) and (c) to read as follows:
§ 268.40 Applicability of treatment 
standards.(a) A  restricted waste identified in § 268.41 may be land disposed only if an extract of the waste or of the treatment

residue of the waste developed using the test method in appendix I of this par* does not exceed the value shown in Table CCW E of § 268.41 for any hazardous constituent listed in Table CCW E for that waste, with the following exceptions: D004, D008, K031, K084,K101, K102, PO10, P011, P012, P036, P038, and U13& Wastes D004, D008, K031, K064, K101, K102, P010, P011, P012, P036, P038, and U136 may be land disposed only if an extract of the waste or of the treatment residue of die waste developed using either the test method in Appendix I of this part or the test method in appendix U of part 261 does not exceed the value shown in Table CCW  of § 268.41 for any hazardous constituent listed in Table CCW E for that waste.* * * * *(c) Except as otherwise specified in § 268.43(c), a restricted waste identified in § 268.43 may be land disposed only if the constituent concentrations in the waste or treatment residue of the waste do not exceed the value shown in Table CCW  of § 268.43 for any hazardous constituents listed in Table CCW  for that waste.10. Section 268.41 is amended by revising paragraph (a) and Table CCW E—Constituent Concentrations in Waste Extract, to read as follows:
§ 268.41 Treatment standards expressed 
as concentrations in waste extract(a) Table CCW E identifies the restricted wastes and the concentrations of then associated constituents which may not be exceeded by the extract of a waste or waste treatment residual developed using the test method in Appendix I of this part for the allowable land disposal of such wastes, with the exception of wastes D004, D008, K031, K084, K101, K102, P010, F o il, P012, P036, P038, and U136. Table CCW E identifies the restricted wastes D004, D003, K031, K084, K101, K102, P010, P011, P012, P036, P038, and U136 and the concentrations of their associated constituents which may not be exceeded by the extract of a waste or waste treatment residual developed using the test method in Appendix I of this part or appendix II of 40 CFR part 261 for the allowable land disposal of such wastes. (Appendix II of this part provides Agency guidance on treatment methods that have been shown to achieve the Table CCW E levels for the respective wastes. Appendix II of this part is not a regulatory requirement but is provided to assist generators and owners/ operators in their selection of appropriate treatment methods.) Compliance with these concentrations is required based upon grab samples.
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T a b l e  CCWE.—C o n s t i t u e n t  C o n c e n t r a t i o n s  in  W a s t e  E x t r a c t

Waste code See also Regulated hazardous constituent

C A S  number 
for regulated 

hazardous 
constituent

Wastewaters 
concentra
tion (mg/i)

Non-
wastewaters 
concentra
tion (mg/l)

P004 Table C C W  in 268.43................................. Arsenic............................................................ 7440-38-2 NA 5.0#
0005 ......................................................... Table C C W  in 268.43................................. Barium............................................................. 7440-39-3 NA 100
nnofi ..................................................... Table C C W  in 268.43................................. Cadmium........................................................ 7440-43-9 NA 1.0
pnr>7 Table C C W  in 268.43........................ » ...... Chromium (Total)......................................... 7440-47-32 NA 5.0
DOOR ....................................................... Table C C W  in 268.43................................. Lead................................................................ 7439-92-1 NA 5.0
0009 (Low Mercury Subcategory— Table 2 in 268.42 and Table C C W  in Mercury........................................................... 7439-97-6 NA 0.20

less than 260 mg/kg Mercury). 268.43.
p o m Table CC W  in 268.43................................. Selenium......................................................... 7782-49-2 NA 5.7
0011 ........................................................... Table C C W  in 268.43................................. Silver............................................................... 7440-22-4 NA 5.0

Tabie 2 in 268.42 and Table CC W  in Acetone.......................................................... 67 -64-1 0.05 0.59
268.43.

n-Butyl alcohol.............................................. 71 -3 6 -3 5.0 5.0
Carbon disulfide........................................... 7 5 -1 5 -0 1.05 4.81
Carbon tetrachloride................................... 5 6 -2 3 -5 0.05 0.96
Chlorobenzene............................................. 108-90-7 0.15 0.05
Cresols (and cresylic acid)....................... 2.82 0.75
Cyclohexanone............................................. 108-94-1 0.125 0.75
1,2-Dichlorobenzene.................................. 95 -50-1 0.65 0.125
Ethyl acetate................................................. 141-78-6 0.05 0.75
Ethylbenzene................................................. 100-41-4 0.05 0.053
Ethyl ether..................................................... 6 0 -2 9 -7 0.05 0.75
Isobutanol...................................................... 78-83-1 5.0 5.0
Methanol......................................................... 67 -56-1 0.25 0.75
Methylene chloride...................................... 7 5 -9 -2 0.20 0.96
Methyl ethyl ketone..................................... 78 -9 3 -3 0.05 0.75
Methyl isobutyl ketone............................... 108-10-1 0.05 0.33
Nitrobenzene................................................. 9 8 -9 5 -3 0.66 0.125
Pyridine........................................................... 110-86-1 1.12 0.33
Tetrachloroethylene................................... 127-18-4 0.079 0.05
Toluene........................................................... 108-88-3 1.12 0.33
1,1,1 -Trichloroethane................................. 7 1 -5 5 -6 1.05 0.41
1,1,2-Trichloro-1,2,2-Tetrifluorethane..... 76 -13-1 1.05 0.96
Trichloroethylene......................................... 7 9 -0 1 -6 0.062 0.091
T  richlorofluoromethane.............................. 7 5 -6 9 -4 0.05 0.96
Xylene............................................................. 0.05 0.15

F006 Table C C W  in 268.43................................. Cadmium......................................................... 7440-43-9 NA 0.066
Chromium (Total)......................................... 7440-47-32 NA 5.2
Lead................................................................ 7439-92-1 NA 0.51
Nickel.............................................................. 7440-02-0 NA 0.32
Silver............................................................... 7440-22-4 NA 0.072

F007 Table C C W  in 268.43................................. Cadmium......................................................... 7440-43-9 NA 0.066
Chromium (Total)............................. :.......... 7440-47-32 NA 5.2
Lead................................................................ 7439-92-1 NA 0.51
Nickel.............................................................. 7440-02-0 NA 0.32
Silver............................................................... 7440-22-4 NA 0.072

F008 ...................................................... Table CC W  in 268.43................................. Cadmium................................. ....................... 7440-43-9 NA 0.066
Chromium (Total)......................................... 7440-47-32 NA 5.2
Lead................................................................. 7439-92-1 NA 0.51
Nickel.............................................................. 7440-02-0 NA 0.32
Silver............................................................... 7440-22-4 NA 0.072

F009 ......................................................... Table C C W  in 268.43................................. Cadmium........................................................ 7440-43-9 NA 0.066
Chromium (Total)......................................... 7440-47-32 NA 5.2
Lead................................................................ 7439-92-1 NA 0.51
Nickel.............................................................. 7440-02-0 NA 0.32
Silver............................................................... 7440-22-4 NA 0.072

F011 Table C C W  in 268.43................................. Cadmium........................................................ 7440-43-9 NA 0.066
Chromium (Total)......................................... 7440-47-32 NA 5.2
Lead................................................................ 7439-92-1 NA 0.51
Nickel.............................................................. 7440-02-0 NA 0.32
Silver............................................................... 7440-22-4 NA 0.072

F012 ......................................................... Table CC W  in 268.43................................. Cadmium........................................................ 7440-43-9 NA 0.066
Chromium (Total)......................................... 7440-47-32 NA 5.2
Lead.................;.............................................. 7439-92-1 NA 0.51
Nickel.............................................................. 7440-02-0 NA 0.32
Silver............................................................... 7440-22-4 NA 0.072

F 0 1 9 ............................................................... Table C C W  in 268.43................................. Chromium (Total)......................................... 7440-47-32 NA 5.2
F090-F0P3 and FOOR-FOD« riinvin HxCDD-Ail Hexachlorodibenzo-p-diox-

containing wastes.*. ins. < 1  ppb < 1  ppb
< 1  ppb < 1  ppb

PeCDD-All Pentachlorodibenzo-p-
dioxins. < 1  ppb < 1  ppb

PeCDF-Ail Pentachlorodibenzofurans.... < 1  ppb < 1  Ppb
TCDD -AII Tetrachlorodibenzo-p-diox-

ins. < 1  ppb < 1  ppb
TC D F-AII Tetrachlorodibenzofurans...... < 1  ppb < 1  ppbJStpr 2,4,5-Trichlorophenol................................. 95 -9 5 -4 < 0 .05  ppm <0 .05  ppm
2,4,6-Trichlorophenol................................. 88 -0 6 -2 < 0 .05  ppm <0 .05  ppm
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T a b l e  CCWE.— C o n s t i t u e n t  C o n c e n t r a t i o n s  in  W a s t e  E x t r a c t — Continued

Waste code See also Regulated hazardous constituent

C A S  number 
for regulated 

hazardous 
constituent

Wastewaters 
concentra
tion (mg/l)

Non-
wastewaters 
concentra
tion (mg/l)

2,3,4,6 -Tetrachlorophenol.......................... 5 8 -9 0 -2 < 0 .0 5  ppm < 0 .0 5  ppm
Pentachloropheno!...................................... 8 7 -8 6 -5 < 0 .0 1  ppm < 0 .0 1  ppm

F024 . . Table C C W  in 268.43................................. Chromium (Total)......................................... 7440-47-32 NA 0.073
Lead................................................................ 7439-92-1 NA 0 .0 2 1
Nickel.............................................................. 7440-02-0 NA 0.088

pnso Tahin C C W  in Pfift A3 ............................... Antimony...................... « ............................... 7440-36-0 NA 0.23
Arsenic......................................... „ ................ 7440-38-2 NA 5.0
Barium............................................................. 7440-39-3 NA 52
Cadmium.»..................................................... 7440-43-9 NA 0.066
Chromium (Total)_________ ____ ~ _______ 7440-47-32 NA 5.2
Lead.................... » .......................................... 7439-92-1 NA 0.51
Mercury.................... ...................................... 7439-97-6 NA 0.025
Nickel.............................................................. 7440-02-0 NA 0.32
Selenium......................................................... 7782-49-2 NA 5.7
Silver................................................... :........... 7440-22-4 NA 0.072

pom Tahin C C W  in Pfift A3 Lead.......................................» ....................... 7439-92-1 NA 0.51
K0 0 ? Table CC W  in 268.43................................. Chromium (Total).............._ ........ » .............. 7440-47-32 NA 0.094

Lead..............» ................................................ 7439-92-1 NA 0.37
K003 . Tabin CC W  in Pfift A3 Chromium (Total).........,.............................. 7440-47-32 NA 0.094

Lead......................................... ...................... 7439-92-1 NA 0.37
finrtA Table CC W  in 268.43.......... _.................... Chromium (Total)......................................... 7440-47-32 NA 0.094

Lead................................................................ 7439-92-1 NA 0.37
K005 Tahla CC W  in Pfift A3 Chromium (Total)......................................... 7440-47-32 NA 0.094

Lead................................................................ 7439-92-1 NA 0 3 7
Tahin C C W  in Pfift A3 ............................... Chromium (Total)»....... » ............................. 7440-47-32 NA 0.094

Lead....................................» .....» . ................. 7439-92-1 NA 0 3 7
Tphln CC W  in Pfift A 3 ................................ Chromium (Total)........... » ..............» .......... 7440-47-32 NA 5.2

K007...» Tahin CC W  in Pfift A3 Chromium (Total)....................... » ._______ 7440-47-32 NA 0.094
Lead................................................................ 7439-92-1 NA 0.37

lim a Tahin CC W  in Pfift 4 3 .............................. Chromium (To ta l)» .».................................... 7440-47-32 NA 0.094
Lead................................................................ 7439-92-1 NA 0 3 7

Kntfi ...............  ......... Table CC W  in 268.43...............................» Chromium (Total).......... » . » ................. »» ... 7440-47-32 NA 1.7
Lead....................... »..’...... ................... » ....... 7439-92-1 NA 0 3

KrtPI Tahin CC W  in Pfift 43 Antimony..:..................................................... 7440-36-0 NA 0 3 3 #
KflPP Tahin CC W  in 968.43....... Chromium (Total)...................... .................. 7440-47-32 NA 5 3

Nickel ___ _______ ___ __________ 7440-02-2 NA 0.32
Kftpft Tahin CC W  in Pfifl A3 Chromium (Total)».................» ..............»... 7440-47-32 NA 0.073

7439-92-1 NA 0 .0 2 1
Nickel.............................................................. 7440-02-0 NA 0.088

Knai Tahin C C W  in Pfifl A3 Arsenic................................................. .......... 7440-38-2 NA 5.6#
K04fi.................  ........... ........................... Table C C W  in 268.43............ .................... Lead................................ » ............................. 7439-92-1 NA 0.18
K04ft ........ Table C C W  in 268.43............................... . Chromium (Total)............ » .......... » ............. 7440-47-32 NA 1.7

Nickel.................... » ............» ......................... 7440-02-0 NA 0 .2 0
Tahin C C W  in 268.43........... Chromium (Total)......................................... 7440-47-32 NA 1.7

Nickel................................ » ........................... 7440-02-0 NA 0 .2 0
Kosn Tahin C C W  in Pfifl A 3 ................................ Chromium (Total)......................................... 7440-47-32 NA 1.7

Nickel................................................ » .......... 7440-02-0 NA 0 .2 0
X0 R1 Tahin C C W  in Pfift A3 Chromium (Total)........... ............................. 7440-47-32 NA 1.7

Nickel..................................................» ......... 7440-02-0 NA 0 3 0
KOSP Tahin C C W  in Pfift A 3 ................................ Chromium (Total)__- ................................... 7440-47-32 NA 1.7

Nickel.....................................» ...................... 7440-02-0 NA 0 .2 0
T flhin C C W  in Pfifl A3 Cadm ium ........................... ........................... 7440-43-9 NA 0.14

than 15% Total Zinc). Chromium (Total).........................» .............. 7440-47-32 NA 5.2
Lead................................................................ 7439-92-1 NA 0 3 4
Nickel....................................................... „».. 7440-02-0 NA 0.32

KOfiP Tahin CC W  in Pfift A3 ................... Chromium (Total).......... .............................. 7440-47-32 NA 0.094
Lead.................................... .................. » ...... 7439-92-1 NA 0.37

K069 (Calcium Sulfate Suhcategory).... Table 2 in 268.42 and Table C C W  in Cadmium........................................................ 7440-43-9 NA 0.14
268.43. Lead...........................» ..... » ........................... 7439-92-1 NA 0 3 4

Tahin CC W  in Pfift A3 M ercury......................................................... 7439-97-6 NA 0.025
-  less than 16 mg/kg Mercury).

K083.... Tahin CC W  in Pfifi A3 Nickel ............ ................................................ 7440-02-0 NA 0.088
K084................ Tahin C C W  in Pfifl A3 Arsenic........................................................... 7440-38-2 NA 5.6#
K086............... Tahin C C W  in Pfift A3 Chromium (Total)..... ................................... 7440-47-32 NA 0.094

Lead.................» ............................................ 7439-92-1 NA 0.37
K087................................................................ Tahin C C W  in Pfifl A3 I n a d ...................................... ......................... 7439-92-1 N A 0.51
KfOO................... ;....................... ......... ......... Table CC W  in 268.43.................... ........ Cadmium........................................................ 7440-43-9 NA 0.066

Chromium (Total)......................................... 7440-47-32 NA 5.2
Lead................................................ ............... 7439-92-1 NA 0.51

K 1 0 1 ..................... .................. .,.................. . Table CC W  in Pfift A3  ................. A rsenic.......................................................... 7440-38-2 NA 5.6#
K102............ Tahin C C \ V  in P fifl A3 7440-38-2 NA 5.6#
K106 (Low Mercury Subcategory— Table 2 in 268.42 and Table C C W  in Mercury........................................................... 7439-97-6 NA 0 3 0

less than 260 mg/kg Mercury— resi- 268.43.
dues from RM ERC).

K106 (Low Mercury Subcategory— Table 2 in 268.42 and Table CC W  in Mercury........................................................... 7439-97-6 NA 0.025
less than 260 mg/kg Mercury— that 268.43.
are not residues from RM ERC). ' -
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T a b l e  CCWE.—C o n s t i t u e n t  C o n c e n t r a t i o n s  i n  W a s t e  E x t r a c t — Continued

Waste code See also Regulated hazardous constituent

C A S  number 
for regulated 

hazardous 
constituent

Wastewaters 
concentra- ; 
tion (mg/l)

Non
wastewaters 
concentra
tion (mg/l)

K115________ ____________________ __ _ Table f f iW 7440-02-0 NA 0.32

# — These treatment standards have been based on EP  Leachate analysis but this does not preclude the use of TC L P  analysis. 
*— These waste codes are not subcategorized into wastewaters and nonwastewaters.
NA— Not Applicable.

T a b l e  CC W E —C o n s t i t u e n t  C o n c e n t r a t i o n s  f o r  W a s t e  E x t r a c t s

Waste code See also Commercial chemical name Regulated hazardous 
constituent

C A S  number 
for regulated 

hazardous 
constituent

Wastewaters
concentration

(mg/l)

Non
wastewaters

concentration
(mg/l)

P010................................................ Table C O W  in 266 43 Arsenic acid..................... 7440 38 2 NA
P011................................................ Table C C W  in 268.43................ Arsenic pentnxide....................... 744Q-30-2 NA
P012............................................... Tahle n C W  in 266 43 7440-38-2 NA
P013............................................... Table C C W  in 268.43................ Barium cyanide........................... 7440-39-3 NA
P036................................................ Tahle C C W  in 266 43 7440-38-2 NA
P038............................................... Table C C W  in 268.43............ .. Diethyfarsine................................. 7440-36-2 NA
P065 (Low Mercury Subcate- Table 2 in 268.42 and Table Mercury fulminate....................... Mercury........................... 7439-97-6 NA 0 .2 0

gory— less than 260 mg/kg C C W  in 268.43.
Mercury-residues from
RM ERC).

P065 (Low Mercury Subcate- Table 2 in 268.42 and Table Mercury fulminate....................... Mercury........................... 7439-97-6 NA 0.025
gory— less than 260 mg/kg C C W  in 268.43.
Mercury-incinerator re si-
dues (and are not residues
from RM ERC)).

P073............................................... Tahle CCW  in 266 43 Nickel carbonyl................ 7440-02-0 NA
P074................................................ Table C C W  in 268.43_________ Nickel cyanide . ............ 744O-02-0 NA 0  32
P092 (Low Mercury Subcate- Table 2 in 268.42 and Table Phenyl mercury acetate............ Mercury........................... 7439-97-6 NA 0 .2 0

gory— less than 260 mg/kg C C W  in 268.43.
Mercury residues from
RM ERC).

P092 (Low Mercury Subcate- Table 2 in 268.42 and Table Phenyl mercury acetate______ Mercury..................... 7439-97-6 N A 0.025
gory— less than 260 mg/kg C C W  in 268.43.
Mercury-incinerator resi-
dues (and are not residues
from RM ERC)).

P099................................................ Table C C W  in 268.43_________ Potassium silver cyanide.......... Silver . 7440-22-4 NA 0 0 7 2
P103....... .................................... Table C C W  in 268.43 Seienourea........................ 7782-49-2 NA 5 7
P104.......................................... _... Table C C W  in 268.43 Silver cyanide.......................... Silver........................ 7440-22-4 NA 0072
P110............................................... Table C C W  in 268.43................. Tetraethyl lead............................. 7439-92-1 NA
P114.......... ........ ............................ Table C C W  in 268.43................. Thallium selenite.......................... Selenium......................... 7782-49-2 NA 5^7
U032............................................... Table C C W  in 268.43 Calcium chromate....................... 7440-47-32 NA
U051............................................... Table C C W  in 268.43................. Creosote........................ 7439-92-1 N A Q5~f
U136.......... .............................. ...... Table C C W  in 268.43................. Cacodylic acid.............................. 7440-38-2 NA
U144............................................... Table C C W  in 268.43................. L ead a ceta te .................... 7439-92-1 NA
U145......... ......... ................... ........ Table C C W  in 268.43 Lead phosphate...................... I ead ......................... 7439-92-1 NA 0  5*1
U146........................ ...................... Table C C W  in 268.43................. Lead auhacetate.................. 7439-92-1 NA 0  51
U151 (Low Mercury Subcate- Table C C W  in 268.43 and in Mercury................. ........................ M ercury........................... 7439-97-6 NA 0 .2 0

gory— less than 260 mg/kg Table 2 in 268.42.
Mercury— residues from
RM ERC).

U151 (Low Mercury Subcate- Table C C W  in 268.43 and Mercury.......................................... Mercury........................... 7439-97-6 NA 0.02S
gory— less than 260 mg/kg Table 2 in 268.42.
Mercury— that are not resi-
dues from RM ERC).

U204................................................ Table C C W  in 268.43................. Selenium dioxide........................ 7762-49-2 NA 5 7 Î
U205.......................................... .. Table C C W  in 268.43................. Selenium sulfide........................ 7782-49-2 NA 5.7 |

— These treatment standards have been based on EP Leachate analysis but this does not preclude the use of TC L P  analysis. 
*— These waste codes are not subcategorized into wastewaters and nonwastewaters.
NA— Not Applicable.

Section 268.42 is amended by revising paragraphs (a) introductory text and (a)(2), by removing paragraphs (a)(3) and (a)(4), by revising paragraph (b), and by adding paragraphs (c), (d), and(e) to read as follows:
L

§ 268.42 Treatment standards expressed 
as specified technologies.(a) The following wastes in paragraphs (a)(1) and (a)(2) of this section and in Table 2 and Table 3 of this section must be treated using the technology or technologies specified in

paragraphs (a)(1) and (a)(2) and Table 1 of this section.* * * * *(2) Nonliquid hazardous wastes containing halogenated organic compounds (HQCs) in total concentration greater than or equal to 1,000 mg/kg and liquid HOC-containing



22693Federal Register / V o l. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulationswastes that are prohibited under § 268.32(e)(1) of this part must be incinerated in accordance with the requirements of 40 CFR part 264, subpart
O or 40 CFR part 265, subpart O . These treatment standards do not apply where the waste is subject to a part 268, subpart C treatment standard for

specific H O C (such as a hazardous waste chlorinated solvent for which a treatment standard is established under § 268.41(a)).
Technology

code

ADG A S

AMLGM

BiODG

CARBN

CHOXD

CH R ED

D EA C T
FSU 8 S
HLVIT

IMERC:

INCIN
LLEXT

M ACRO

NEUTR

NLDBR
PRECP

RBERY
RCGAS

RCORR

RLEAD
RM ERC

RM ETL

RORGS

RTHRK

Table 1.— T echnology Codes and Description of T echnology-Based Standards

Description of technology-based standard

Venting of compressed gases into an absorbing or reacting media (i.e,, solid or «quid)— venting can be accomplished through physical release utilizing 
values/piping; physical penetration of the container; and/or penetration through detonation.

Amalgamation of liquid, elemental mercury contaminated with radioactive materials utilizing inorganic reagents such as copper, zinc, nickel, gold, and 
sulfur that result in a nonliquid, semi-solid amalgam and thereby reducing potential emissions of elemental mercury vapors to the air. 

Biodegradation of organics or non-metallic inorganics (i.e., degradable inorganics that contain the elements of phosphorus, nitrogen, and sulfur) in units 
operated undo' either aerobic or anaerobic conditions such that a surrogate compound or indicator parameter has been substantially reduced in 
concentration in the residuals (e.g., Total Organic Carbon can often be used as an indicator parameter for the biodegradation of many organic 
constituents that cannot be directly analyzed in wastewater residues).

Carbon adsorption (granulated or powdered) of non-metallic inorganics, organo-metallics, and/or organic constituents, operated such that a surrogate 
compound or indicator parameter has not undergone breakthrough (e.g., Total Organic Carbon can often be used as an indicator parameter for the 
adsorption of many organic constituents that cannot be directly analyzed in wastewater residues). Breakthrough occurs when the carbon has 
become saturated with the constituent (or indicator parameter) and substantial change in adsorption rate associated with that constituent occurs 

Chemical or electrolytic oxidation utilizing the following oxidation reagents (or waste reagents) or combinations or reagents: ( 1 ) Hypochlorite (e.g. 
bleach); (2) chlorine; (3) chlorine dioxide; (4) ozone or UV (ultraviolet light) assisted ozone; (5) peroxides; (6 ) persulfates; (7) perchlorates; (8 ) 
permangantes; and/or (9) other oxidizing reagents of equivalent efficiency, performed in units operated such that a surrogate compound or indicator 
parameter has been substantially reduced in concentration in the residuals (e.g.. Total Organic Carbon can often be used as an indicator parameter 
for the oxidation of many organic constituents that cannot be directly analyzed in wastewater residues). Chemical oxidation specifically includes what 
is commonly referred to as alkaline chlorination.

Chemical reduction utilizing the following reducing reagents (or waste reagents) or combinations of reagents: ( t )  Sulfur dioxide; (2 ) sodium potassium 
or alkali salts of sulfites, bisulfites, metabisulfites, and polyethylene glycols (e.g„ NaPEG and KPEG); (3) sodium hydrosulfide; (4 ) ferrous salts- and/ 
or (5) other reducing reagents of equivalent efficiency, performed in units operated such that a surrogate compound or indicator parameter has been 
substantially reduced in concentration in the residuals (e.g., Total Organic Halogens can often be used as an indicator parameter for the reduction of 
many halogenated organic constituents that cannot be directly analyzed in wastewater residues). Chemical reduction is commonly used for the 
reduction of hexavalent chromium to the bivalent state.

Deactivation to remove the hazardous characteristics of a waste due to its ignitability, corrosivity, and/or reactivity.
Fuel substitution in units operated in accordance with applicable technical operating requirements.
Vitrification of high level mixed radioactive wastes in units in compliance with all applicable radioactive protection requirements under control of the 

Nuclear Regulatory Commission.
Incineration of wastes containing organics and mercury in units operated in accordance with the technical operating requirements of 40 C F R  part 264 

subpart O  and 40 C F R  part 265, subpart O. All wastewater and nonwastewater residues derived from this process must then comply with thé 
corresponding treatment standards per waste code with consideration of any applicable subcategories (e g., High or Low Mercury Subcategories). 

Incineration in units operated in accordance with the technical operating requirements of 40 CFR  part 264, subpart O  and 40 C F R  part 265, subpart O. 
Liquid-liquid extraction (often referred to as solvent extraction) of organics from liquid wastes into an immiscible solvent for which the hazardous 

constituents have a greater solvent affinity, resulting in an extract high in organics that must undergo either incineration, reuse as a fuel, or other 
recovery/reuse and a raffinate (extracted liquid waste) proportionately low in organics that must undergo further treatment as specified in the 
standard.

Macroencapsulation with surface coating materials such as polymeric organics (e.g. resins and plastics) or with a jacket of inert inorganic materials to 
substantially reduce surface exposure to potential leaching media Macroencapsulation specifically does not include any material that would be 
classified as a tank or container according to 40 CFR  260.10.

Neutralization with the following reagents (or waste reagents) or combinations of reagents: (1) Acids; (2 ) bases; or (3) water (including wastewaters) 
resulting in a pH greater than 2 but less than 12.5 as measured in the aqueous residuals.

No land disposal based on recycling.

Chemical precipitation of metals and other inorganics as insoluble precipitates of oxides, hydroxides, carbonates, sulfides, sulfates, chlorides, flourides 
or phosphates. The following reagents (or waste reagents) are typically used alone or in combination: (1 ) Lime (i.e., containing oxides and/or 
hydroxides of calcium and/or magnesium; (2 ) caustic (i.e., sodium and/or potassium hydroxides; (3 ) soda ash (i.e., sodium carbonate); (4 ) sodium 
sulfide, (5) ferric sulfate or ferric chloride; (6 ) alum; or (7) sodium sulfate. Additional floculating, coagulation, or similar reagents/processes that 
enhance sludge dewatering characteristics are not precluded from use.

Thermal recovery of Beryllium.

Recoveiy/reuse of compressed gases including techniques such as reprocessing of the gases for reuse/resale; filtering/adsorption of impurities- 
remixing for direct reuse of resale; and use of the gas as a fuel source.

Recovery of acids or bases utilizing one or more of the following recovery technologies: ( 1 ) Distillation fi e., thermal concentration); (2 ) ion exchange- 
(3) resin or solid adsorption; (4) reverse osmosis; and/or (5) incineration for the recovery of acid— Note: this does not predude the use of other 
physical phase separation or concentration techniques such as decantation, filtration (including ultrafiltration), and centrifugation when used in 
conjunction with the above listed recovery technologies.

Thermal recovery of lead in secondary lead smelters.
Retorting or roasting in a thermal processing unit capable of volatilizing mercury and subsequently condensing the volatilized mercury for recovery The " * * ¡ " 8  ** roastmg unit (or facility> must h »  subject to one or more of the following: (a) A  National Emissions Standard for Hazardous Air Pollutants 

(N ESH AP) for mercury; (b) a Best Available Control Technology (B A C T) or a Lowest Achievable Emission Rate (LAER ) standard for mercury 
imposed pursuant to a Prevention of Significant Deterioration (PSD) permit; or (c) a state permit that establishes emission limitations (within meaning 
of Section 302 of the Clean Air Act) for mercury. AH wastewater and nonwastewater residues derived from this process must then comply with the 
corresponding treatment standards per waste code with consideration of any applicable subcategories (e.g., High or Low Mercury Subcategories). 

Recovery of metals or inorganics utilizing one or more of the following direct physfcal/removal technologies: (1) Ion exchange; (2) resin or solid fie 
zeolites) adsorption; (3) reverse osmosis; (4) chelation/solvent extraction; (5) freeze crystalization; (6 ) ultrafiltration; and/or 6  simple precipitation f i e ’ 
crystalization)— Note: this does not preclude the use of other physical phase separation or concentration techniques such as decantation, filtration 
(including ultrafiltration), and centrifugation, when used in conjunction with the above listed recovery technologies.

Recovery of organics utilizing one or more of the following technologies: ( 1 ) Distillation; (2) thin film evaporation; (3 ) steam stripping; (4 ) carbon 
adsorption; (5) critical fluid extraction; (6 ) liquid-liquid extraction; (7) precipitation/crystaliization (including freeze crystallization); or (8 ) chemical phase 
separation techniques (le., addition of acids, bases, demulsifiers, or similar chemicals); Note: This does not preclude the use of other physical phase 
separation techniques such as decantation, filtration (including ultrafiltration), and centrifugation, when used in conjunction with the above listed 
recovery technologies.

Thermal recovery of metals or inorganics from nonwastewaters in units defined in 40 CFR  260.10, paragraphs ( 1), (6 ) (7) (11) and (12) under 
I definition of “industrial furnaces”.
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Technology
code Description of technology-based standard

RZINC
S TA B !

S S TR P

W E TO X

W TR R X

Resmelting in for the purpose of recovery of zinc high temperature metal recovery units.
Stabilization with the following reagents (or waste reagents) or combinations of reagents: (1) Portland cement; or (2) lime/pozzolans (e.g., fly ash and 

cement kiln dust)— this does not preclude the addition of reagents (e.g., iron salts, silicates, and clays) designed to enhance the set/cure time and/ 
or compressive strength, or to overall reduce the teachability of the metal or inorganic.

Steam stripping of organics from liquid wastes utilizing direct application of steam to the wastes operated such that liquid and vapor flow rates, as weU 
as, temperature and pressure ranges have been optimized, monitored, and maintained. These operating parameters are dependent upon the design 
parameters of the unit such as, the number of separation stages and the internal column design. Thus, resulting in a condensed extract high in 
organics that must undergo either incineration, reuse as a fuel, or other recovery/reuse and an extracted wastewater that must undergo further 
treatment as specified in the standard.

Wet air oxidation performed in units operated such that a surrogate compound or indicator parameter has been substantially reduced in concentration 
in the residuals (e.g.. Total Organic Carbon can often be used as an indicator parameter for the oxidation of many organic constituents that cannot 
be directly analyzed in wastewater residues).

Conti-oiled reaction with water for highly reactive inorganic or organic chemicals with precautionary controls for protection of workers from potential 
violent reactions as weil as precautionary controls for potential emissions of toxic/ignitable levels of gases released during the reaction.

Note i :  When a combination of these technologies (i.e., a treatment train) is specified as a single treatment standard, the order of application is specified in 
§ 268.42, Table 2 by indicating the five letter technology code that must be applied first, then the designation “fb." (an abbreviation for “followed by”), then the five 
letter technology code for the technology that must be applied next and so on.

Note 2: When more than one technology (or treatment train) are specified as alternative treatment standards, the five letter technology codes (or the treatment 
trains) are separated by a semicolon (;) with the last technology preceded by the word “O R ” . This indicates that any one of these B O A T technologies or treatment 
trains can be used for compliance with the standard.

Table 2.—T echnology-Based Standards b y  RCHA Waste Code

Waste
code

C A S  No. for . regulated 
hazardous 

constituents

Technology code
See also Waste descriptions and/or treatment subcategory

Wastewaters Nonwastewaters

D001 -------------------------- . ..-------- Ignitablo Liquids based on 261.21(a)(1)—  
Wastewaters.

NA D E A C T NA.

D001 ....... .......................................... . fgnitabte Liquids based on 261.21(a)(1)— Low 
T O C  Ignitable Liquids Subcategory— Less than 1 0 %  total organic carbon.

NA NA D EA C T.

D001 Ignitable Liquids based on 261.21(a)(1)— High 
T O C  Ignitable Liquids Subcategory— Greater 
than or equal to 1 0 %  total organic carbon.

NA NA FS U B S ; R O R G S; or 
INCIN.

D001 -----------------------------------... Ignitable compressed gases based on 
261.21(a)(3).

NA NA DEACT**.

D001 Ignitable reactives 261.21(a)(2)........... ........ .. .............. NA NA D EA C T.
D001 Oxidizers based on 261.21(a)(4)....................... ............ N A D E A C T D F A C T
D002 .________ ___ _________ r--.-r-rirrilT_ Acid subcategory based on ¿¿1.22(a)(1 )__________ NA D E A C T D EA C T.
D002 Alkaline subcategory based on 261.22(a)(1)________ NA D E A C T D EA C T.
D002 Other corrosives based on 261.22(a)(2)____ ________ NA D E A C T D EA C T.

D EA C T.
D E A C T.

D003 Reactive sulfide« hassri on 261.23(a)(5)................... . NA D E A C T
D E A C TD003 -r____,.Tr.... ,trTtrlr,rrrrI„ f____ Explosives based on 261 -23(a) (6 ), (7), and (8)____ NA

D003 Water reactives based on 261.23(a) (2), (3), and 
(4).

Other reactives based on 261.23(a)(1)..................... NA NA D EA C T.

D EA C T.
R TKR M .
RLEAO.

D003 NA D E A C T
D006 7440-43-9 NA
D0C8 Lead acid batteries (Note: This standard only 

applies to lead acid batteries that are identified 
as R CR A  hazardous wastes and that are not 
excluded elsewhere from regulation under the 
land disposal restrictions of 40 CFR  268 or 
exempted under other EPA regulations (see 40 
C F R  266.80).).

7439-92-1 NA

DC09 Table C C W E in 268.41 
and Table C C W  in 
268.43.

Mercury. (High Mercury Subcategory— greater 
than or equal to 260 mg/kg total Mercury—  
contains mercury and organics (and are not 
incinerator residues)).

7439-97-6 N A IM ERC; or R M ERC.

DOC 9 Table C C W E in 263.41 
and Table C C W  in 
268.43.

Mercury. (High Mercury Subcategory— greater 
than or equal to 260 mg/kg total M e rc u ry - 
inorganics (including incinerator residues and 
residues from R M ERC)).

7439-97-6 NA RM ERC.

DOt 2 Table C C W  in 268.43___ Endrin.................................................. ..................................... 72 -20 -8 BIODG; or INCIN 
CAR BN; or INCIN 
W ETO X ; or INCIN 
BIODG; or INCIN 
CH O X D ; BIODG; or INCIN 
CH O XD; or INCIN 
(W E TO X  or CH O XD) fb CAR BN; 

or INCIN

NA.
D013 Table C C W  in 268.43......... l indane ....................................... 5 8 -8 9 -9 NA.

NAD014 Table CC W  in 268.43.____ MethoxycWor..................................................................................... 7 2 -4 3 -5
D015 Table CC W  in 268.43____ ; Tovaphene ........................................................................................ 8001-35-1 NA.
D 015 Table C C W  in 268.43____ 2 ,4 -D ____ ____________________ __________ ____________________ 9 4 -7 5 -7 NA.

NA.D017 Table C C W  in 268.43_____ 2 ,4 ,5 -TP .................-............................................................................. 93-72-1
F005

L

Table C C W E in 268.41 
and Table C C W  in 
268.43.

2-Nttiopropane............... ................................................................... 7 9 -4 6 -9 INCIN.
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Waste
code

F005

F024

K025

K026

K027

K039

K044

K045

K047
K061

K069

K106

K113

K114

K115

K116

P001

P002

P003

P005

P006

P007

poca
P009

PQ14

P015
P016

P017

P018

P022
P023

P026

P027

P028

C A S  No. for 
regulated 

hazardous 
constituents

Technology code

See also Waste descriptions and/or treatment subcategory
Wastewaters Nonwastewaters

Table  C C W E in 268.41 
and Table CC W  in
266.43.

Table C C W E  in 268.41 
and Table C C W  in
268.43.

11 0-80 -5 BiO DG: or IN O N INCIN.

NA INCIN INCIN.

Distillation bottoms from the production of nitro
benzene by the nitration of benzene.

Stripping stili tails from the production of methyl 
ethyl pyridines.

Centrifuge and distillation residues from toluene 
diisocyanate production.

Fitter cake from the filtration of diethyl phosphoro-

NA L LE X T fb S S TR P  ft) CAR BN; or INCIN.

N A
INCIN

INCIN INCIN.

NA CAR BN; or INCIN F S U B S ; or INCIN.

N A CA R BN ; or INCIN F S U B S ; or INCIN.
dithioc a d d  in the production of phorate. 

Wastewater treatment siudges from t ie  manufac
turing and processing of explosives.

Spent carbon from the treatment of wastewater 
containing explosives.

Pink/red water from T N T  operations— .......................

NA D E A C T D EA C T.

NA D E A C T D EA C T.

N A D E A C T D EA C T.
Table CC W  in 268.43.......

Table C C W E  in 268.41 
•and Table CC W  in

268.43.
Table C C W E in 268.41 

and Table C C W  in
268.43.

Emission control dust/sludge from the primary 
production of steel in elecfric furnaces (High 
Zinc Subcategory— greater than or equal to 
15 %  total Zinc).

Emission control dust/sludge from secondary 
lead smelting: Non-Calcium Sulfate Subcatego- 
ty.

Wastewater treatment sludge from the mercury 
ceti process in chlorine production (High Mer
cury Subcategory-greater than or equal to 260 
mg/kg total mercury).

Condensed liquid light ends from ttte purification 
of toluenediamine in the production of toluene- 
diamine via hydrogenation of dinitrotoluene.

Vicinals from the purification of toluenediame in 
the production of toluenediamine via hydrogen
ation of dinitrotoluene

Heavy ends from the purification of toluenediame 
in the production of tobenedamine via hydro
genation of dinitrotoluene.

Organic condensate from the solvent recovery 
column in the production of toluene diisocyan
ate via phosgenation of toluenediamine

NA

N A

NA

NA

NA

NA

NA

NA

C A R BN ; or INCIN 

C A R B N ; or INCIN

NLDBR.

RLEAD.

RM ERC.

F S U B S ; or INCIN. 

FSUBS; or INCIN.

NA CAR BN; or INCIN F S U B S ; or INCIN.

N A CA R B N ; or INCIN F S U B S ; or INCIN.

8 1 -8 1 -2 (W E TO X  or CH O X D ) fb CARBN; FSUBS; or INCIN.

1 -Acetyl-2-thiourea............................................................ 591-08-2
or IN O N

(W E TO X  or CH O X D ) fb CARBN; INCIN.

Acrolein........................... .................................................... 107-02-8
or IN O N

(W E TO X  or CH O X D ) fb CARBN; FSUBS; or INCIN.

Allyl alcohol__________ - .................................................. 107-18-6
or INCIN

(W E TO X  or CH O X D ) fb CAR BN; FSUBS; or INCIN.

Aluminum phosphide........................................................ 20859-73-8
, or IN O N
CH O XD; CH R ED; or INCIN CH O XD; CH R ED , or

5-Aminoethyl 3-isoxazolol_______ _____ _ _________ 2763-96-4 QMETQX or C H O X D ) fb CA R B N ; 
or INCIN

(W E TO X  or CH O X D ) fb CARBN;

INCIN.
INCIN.

4-Aminopyndine.................. ............................................... 504-24-5 INCIN.

Ammonium picrate_________ _____________ 131-74-8
or INCIN

CHOXD; C H R E D ; C A R B N ; F S U B S ; CHOXD;

.1 0 8 -9 8 -5
BIODG; or INCIN 

(W E TO X  or C H O X D ) fb CA R B N ;
or INCIN 

N A

CH R ED ; or INCIN. 
INCIN.

Beryllium dust ................... ...............  .. .. , 7440-41-7 R M E T U o r  RTHR M .
542-88-1 (W E TO X  or CH O X D ) fb CARBN; 

or INCIN
(W E TO X  or CH O X D ) fb CAR BN; 

i or INCIN
(W E TO X  or CH O X D ) fb CARBN;

or ftlO N  
NA

INCIN.

Bromoacetone..................................................._ ......... .... 598-31 -2 INCIN.

357-57-3 INCIN.

Table CC W  in 268.43....... 7 5 -1 5 -0 IN O N .
107-20-0 (W E TO X  or CH O X D ) fb CARBN; 

or INCIN
(W E T O X  or C H O X D ) fb C A R B N ; 

or INCIN
(W E T O X  or C H O X D ) ft) CA R B N ; 

or INCIN
(W E TO X  or CH O X D ) fb CA R B N ; 

or INCIN

IN O N .

■ t-fo-Chtorophenyl) thiourea.'.......................................... 5344-82-1 IN C IN

542-76-7 INCIN.

100-44-7 INCIN.
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Waste
code

P031

P033

P034

P040
P041
P042

P043
P044
P045

P046

P047

P049

P054

P0 56 
P057

P058

P062
P064

P065

P065

P066

P067

P068

P069

P070

P072

P075

P076
P078
P081

P082
P084

P085
P087
P088

P092

P092

P093

P095

P096

See also Waste descriptions and/or treatment subcategory

C A S  No. for 
regulated 

hazardous 
constituents

Cyanogen............................................................................ 460-19-5

Cyanogen chloride............................................................ 506-77-4

2-Cyclohexyl-4,6-dinitrophenol....................................... 131-89-5

0,0-Diethyl 0-pyrazinyl phosphorothioate................... 297-97 -2
Diethyl-p-nitrophenyl phosphate................................... 311-45-5

5 1 -4 3 -4

Diisopropylfluorophosphate (D FP )................................ 5 5 -9 1 -4
Dimethoate.......................................................................... 6 0 -5 1 -5
Thiofanox............................................................................. 39196-18-4

alpha, alpha-Dimethylphenethylamine........................ 122-09-8

4,6-Dinitro-o-cresol salts.................................................. 534-52-1

2,4-Dithiobiuret................................................................... 541-53-7

151-56-4

Table C C W  in 268.43....... Fluorine................................................................................. 7782-41-4
Fluoroacetamide................................................................ 640-19 -7

Fluoroacetic acid, sodium salt....................................... 6 2 -7 4 -8

Hexaethyltetraphosphate................................................. 757-58-4
Isocyanic acid, ethyl ester............................................... 624-83 -9

Table C C W E  in 268.41 Mercury fulminate: (High Mercury Subcategory— 628-86 -4
and Table C C W  in greater than or equal to 260 mg/kg total Mer-
268.43. cury— either incinerator residues or residues

from RM ERC).
Table C C W E  in 268.41 Mercury fulminate: (All nonwastewaters that are 628-86 -4

and Table C C W  in not incinerator residues from R M ERC; regard-
268.43. less of Mercury Content).

Methomyl...................... -...................................................... 16752-77-52-Methy laziridine................................................................ 75 -5 5 -8

Methyl hydrazine................................................................ 6 0 -3 4 -4

Methyl lactonitrile................................................................ 75 -8 6 -5

A 1 dicar b ................................................................................. 116-06-3

1 -Naphthyl-2-thiourea....................................................... 86 -8 8 -4

Nicotine and salts.............................................................. 54-11-5*

Nitric oxide.......................................................................... 10102-43-9
Nitrogen dioxide................................................................. 10102-44-0
Nitroglycerin........................................................................ 5 5 -6 3 -0

Table C C W  in 268.43....... N-Nitrosodimethylamine................................................... 6 2 -7 5 -9
N-Nitrosomethylvinylamine............................................. 4549-40-0

Octamethylpyrophosphoramide..................................... 152-16-9
Osmium tetroxide.............................................................. 20816-12-0
Endothall.............................................................................. 145-73-3

Table C C W E  in 268.41 Phenyl mercury acetate: (High Mercury Subcate- 6 2 -3 8 -4
and Table CC W  in gory— greater than or equal to 260 mg/kg total
268.43. Mercury— either incinerator residues or resi-

dues from RM ERC).
Table C C W E in 268.41 Phenyl mercury acetate: (All nonwastewaters that 6 2 -3 8 -4

and Table CC W  in are not incinerator residues and are not resi-
268.43. dues from RM ERC: regardless of Mercury Con-

tent).
N-Phenylthiouea................................................................ 103-85-5

Phosgene........................................................ ................... 7 5 -4 4 -5

7803-51-2

Technology code

Wastewaters Nonwastewaters

CH O XD; W ETO X ; or INCIN CH O XD; W ETO X ; or 
INCIN.

CH O XD; W ETO X ; or INCIN CH O X D ; W ETO X ; or 
INCIN.

(W E TO X  or CH O X D ) fb CARBN; INCIN.
or INCIN

CA R BN ; or INCIN FSUBS; or INCIN.
CAR BN; or INCIN FSUBS; or INCIN.
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
CAR BN; or INCIN FSUBS; or INCIN.
CAR BN; or INCIN FSUBS; or INCIN.
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
NA A D G A S  fb N EU TR .
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
CAR BN; or INCIN FSUBS; or INCIN.
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
NA RM ERC.

NA IMERC.

(W E TO X  or CH O X D ) fb CAR BN; INCIN.
or INCIN

(W E TO X  or CH O X D ) fb CAR BN; INCIN.
or INCIN

CH O XD; CH R ED ; CARBN; FSUBS; CHOXD;
BIODG; or INCIN CH R ED; or INCIN.

(W E TO X  or CH O X D ) fb CARBN; INCIN.
or INCIN

(W E TO X  or CH O X D ) fb CAR BN; INCIN.
or INCIN

(W E TO X  or CH O X D ) fb CARBN; INCIN.
or INCIN

(W E TO X  or CH O X D ) fb CARBN; INCIN.
or INCIN

A D G A S ADGAS.
A D G A S A D G A S.
CH O XD; CH R ED ; CARBN; FSUBS; CHO XD;

BIODG; or INCIN CH R ED; or INCIN.
NA INCIN.
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
CAR BN; or INCIN FSUBS; or INCiN.
NA R M ETL; or RTHRM .
(W E TO X  or CH O X D ) fb CARBN; FSUBS; or INCIN.

or INCIN
NA RM ERC.

NA IMERC; or RM ERC.

(W E TO X  or CH O X D ) fb CAR BN; INCIN.
or INCIN

(W E TO X  or CH O X D ) fb CARBN; INCIN.
or INCIN

CHOXD; CH R ED. or INCIN CH O XD; CH R ED; or 
INCIN.
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T a b l e  2 .— T e c h n o l o g y -B a s e d  Standards b y  RCRA Waste Code— Continued

Waste
code

P102

P105

P108

P109
P112

P113
P115
P116

P118

P119
P120
P122

U001

U003
U006

U007

U008

U010

U011

U014

U015

U016

U017

U020

U021

U023

U026

U033

U034

1)035

U038
U041

U042
U046

U049

U053

U055

U056

UC57
U058
U059

U062

U064

See also Waste descriptions and/or treatment subcategory
CAS No. for 

regulated 
hazardous 

constituents

Propargyl alcohol.....„................ ..... ........................ 107-19-7

Sodium azide......................................................... 26628-22-8

Strychnine and salts................................................ 57-24-9*

Tetraethyldithiopyrophosphate................................ 3689-24-5
Tetranitromethane................................................... 509-14-8

Table CCW in 268.43...... Thatlic oxide............................................................ 1314-32-5
Table CCW in 268.43...... Thallium (l) sulfate................................................. 7446-48-6

Thiosemtcarbazide............._.................................... 79-19-6

Trichioromethanethiol......... ................................... 75-70-7

Table CCW in 268.43.__ Ammonium vanadate.............................................. 7803-55-6
Table CCW in 268.43...... Vanadium pentoxide................................................ 1314-62-1

7inr. Phnsphkte ....................................... 1314-84-7

Acetaldehyde 75-07-0

Table CCW in 268.43...... Acetonitrile...................................... „..................... 75-05-8
Acetyl Chloride.........................„........................... 75-36-5

Acrylamide............................................................... 79-06-1

Acrylic acid............... -............ -..........-.................... 79-10-7

Mitomycin C .......................... ................................. 50-07-7

Amitrote......... ......................................................... 61-82-5

Auramine.......... _............................ ........................ 492-80-8

Azaserine..............................................„................. 115-02-6

Benz(c)acridine................. ...... ..... „....................... 225-51-4

Benzal chloride............................. .......................... 98-87-3

Benzenesuifonyl chloride ........................... 98-09-9

Benzidine ...................................... „........................ 92-87-5

Benzotrichloride„.................................................... 98-07-7

Chlornaphazin ....................„.................................... 494-03-1

353-50-4

Trichloroacetaldehyde (Chloral).............................. 75-87-6

Chlorambucil.. .„.......................... .......................... 305-03-3

Table CCW in 268.43...... Chlorobenzilate....................„.................................. 510-15-6
1 -Chif>fo-2,3-epoxyprcipane (Epichlorohydrin)......... 106-89-8

Table CCW in 268.43...... 2-Chloroethyl vinyi ether.......................................... 110-75-8
Chioromethyi methyl ether. ............ ..................... 107-30-2

4-Chioro-o-toluidine hydrochloride.......................... 3165-93-3

Crotonalrlehyrle....................................... 4170-30-3

Cumene................................................................... 98-82-8

110-82-7

! Table CCW in 268.43___ Cyclohexanone....................................................... 108-94-1
Cyclophosphamide........................... „..................... 50-18-0
Daunomycin.................... ....... ................................ 20830-81-3

Diattate............. .......................„.............................. 2303-16-4

189-55-9

Technology code

Wastewaters Nonwastewaters

(W E TO X  or C H O X D ) fb CAR BN; FSUBS; or tNCINi
or INCIN

C H O X D ; CH R ED ; CARBN; FSUBS; CH O XD;
BIODG; or INCIN CH R ED ; or INCIN.

(W E TO X  or C H O X D ) fb CARBN; INCIN.
or INCIN

CAR BN; or INCIN FSUBS; or INCIN.
CH O XD; CH R ED ; CARBN; FSUBS; CH O XD;

BIODG; or INCIN CH R ED ; or INC3M
NA R TH R M ; or S T A B L
NA R TH R M ; or S TA B L.
(W E TO X  or C H O X D ) fb C A R BN ; INCIN.

or INCIN
(W E TO X  or C H O X D ) fb CAR BN; INCIN.

or INCIN
NA S TA BL.
NA S TA BL.
CH O XD; CH R ED ; or INCIN CH O X D ; O ffiE D ; or

INCIN.
(W E TO X  or C H O X D ) fb CAR BN; FSUBS; or INCIN.

or INCIN
NA INCIN.
(W E TO X  or C H O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or C H O X D ) fb CAR BN; INCIN.

or INCIN
(W E TO X  or C H O X D ) fb CAR BN; FSUBS; or INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or C H O X D ) fb CAR BN; INCIN.

or INCIN
(W E T O X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
(W E T O X  or CH O X D ) fb CAR BN; FSUBS; or INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
(W E T O X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
CHOXD; CH R ED; CARBN; FSUBS; CHO XD;

BIODG; or INCIN CH R ED ; or INCIN.
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E T O X  or CH O X D ) fb CA R BN ; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
NA INCIN.
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
NA INCIN.
(W E TO X  or CH O X D ) fb CA R B N ; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CA R BN ; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CA R BN ; FSUBS; o r INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CAR BN; F S U B S ; or INCIN.

or INCIN
(W E T O X  or CH O X D ) fb CARBN; FS U B S ; or INCIN.

or INCIN
NA FSUBS; or INCIN.
CAR BN; or INCIN FSUBS; or INCIN.
(W E TO X  or CH O X D ) fb C A R BN ; INCIN.

or INCIN
(W E T O X  or C H O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or C H O X D ) fb CARBN; FS U B S ; or M CIN .

or INCIN
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Waste
code

U073

U074

U085

U086

U087
U089

U090

U091

U092

U093
U094

U095

U096

U097

U098

U099

U103

U109U110
U113

U114

U115

U116

U119

U122

U123

U124

U125

U126

U132

U133

U134

U135

U143

U147

U148

U149

in so

See also

Table C C W  in 268.43.

Table CC W  in 268.43.

C A S  No. for 
regulated 

hazardous 
constituents

Technology code

Waste descriptions and/or treatment subcategory
Wastewaters Nonwastewaters

3,3'-Dichlorobenzidine...................................................... 91-94-1 (W E TO X  or C H O X D ) fb CAR BN; 
or INCIN

INCIN.

cis-1,4-Dichloro-2-butene................................................
trans-1,4-Dichloro-2-butene.......... ..................................

1476-11-5 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

(W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

INCIN
INCIN.

1 ,2:3,4-Diepoxybutane..................................................... 1464-53-5 (W E TO X  or C H O X D ) fb CA R BN ; 
or INCIN

FSUBS; or INCIN.

N, N-Diethylhydrazine......................................

O, 0-Diethyl S-methyldithiophosphate...........................

1615-80-1

3288-58-2

CH O XD; CH R ED ; CAR BN;
BIO DG; or INCIN 

CAR BN; or INCIN

FSUBS; CH O XD;
CH R ED ; or INCIN. 

FSUBS; or INCIN.
Diethyl stilbestrol............................................................... 56-53-1 (W E TO X  or CH O X D ) fb CAR BN; 

or INCIN
FSUBS; or INCIN.

Dihydrosafrole.................................................................... 9 4 -5 8 -6 (W E TO X  or CH O X D ) fb CARBN; 
or INCIN

FSUBS; or INCIN.

3,3'-Dimethoxybenzidine.................................................. 119-90-4 (W E TO X  or C H O X D ) fb CARBN; 
or INCIN

INCIN.

Dimethy lamine...................................................................

p-Dimethy laminoazobenzene.........................................

124-40-3

621-90 -9

(W E TO X  or CH O X D ) fb CAR BN;
or INCIN 

NA

INCIN.

INCIN.
7,12-Dimethyl benz(ajanthracene................................. 5 7 -9 7 -6 (W E TO X  or C H O X D ) fb CAR BN; 

or INCIN
FSUBS; or INCIN.

3,3'- Dimethy Ibenzidine..................................................... 119-93-7 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

INCIN.

a,a-Dimethyl benzyl hydroperoxide.............................. 8 0 -1 5 -9 CH O X D ; CH R ED ; CAR BN; 
BIODG; or INCIN

FSUBS; CHO XD; 
CH R ED ; or INCIN.

Dimethylcarbomyl chloride............................................. 7 9 -4 4 -7 (W E TO X  or C H O X D ) fb CAR BN; 
or INCIN

INCIN.

1,1 -Dimethylhydrazine...................................................... 5 7 -1 4 -7 CH O X D; CH R ED ; CAR BN; 
BIODG; or INCIN

FSUBS; CH O XD; 
CH R ED ; or INCIN.

1,2-Dimethylhydrazine...................................................... 54 0-73 -8 CH O X D; CH R ED ; CAR BN; 
BIODG; or INCIN

FSUBS; CHOXD; 
CH R ED ; or INCIN.

Dimethyl sulfate................................................................. 77-78-1 CH O X D; CH R ED ; CAR BN; 
BIODG; or INCIN

FSUBS; CHOXD; 
CH R ED; or INCIN.

1,2-Diphenylhydrazine...................................................... 122-66-7 CH O X D; CH R ED ; CAR BN; 
BIODG; or INCIN

FSUBS; CH O XD; 
CH R ED ; or INCIN.

Dipropylamine..................................................................... 142-84-7 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

INCIN.

Ethyl acrylate...................................................................... 140-88-5 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

FSUBS; or INCIN.

Ethylene bis-dithiocarbamic acid.................................. 111-54-6 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

INCIN.

Ethylene oxide.................................................................... 7 5 -2 1 -8 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

CH O XD; or INCIN.

Ethylene thiourea............................................................... 96 -4 5 -7 (W E TO X  or C H O X D ) fb CARBN; 
or INCIN

INCIN.

Ethyl methane sulfonate.................................................. 6 2 -5 0 -0 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

INCIN.

Formaldehyde..................................................................... 50 -0 0 -0 (W E TO X  or C H O X D ) fb CAR BN; 
or INCIN

FSUBS; or INCIN.

Formic acid.......................................................................... 6 4 -1 8 -6 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

FSUBS; or INCIN.

Furan..................................................................................... 110-00-9 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

FSUBS; or INCIN.

Furfural.................................................................................. 98-0.1-1 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

FSUBS; or INCIN.

Glycidaldehyde.....................................;............................ 76 5-34 -4 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

FSUBS; or INCIN.

Hexachlorophenene.......................................................... 7 0 -3 0 -4 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

INCIN.

Hydrazine.............................................................................

Hydrogen Flouride.............................................................

30 2-01 -2

7664-39-3

CH O X D ; CH R ED ; CARBN;
BIODG; or INCIN 

NA

FSUBS; CHO XD;
CH R ED ; or INCIN. 

A D G A S  fb N EU TR ; or 
N EU TR .

Hydrogen Sulfide............................................................... 7783-06-4 CH O X D ; CH R ED , or INCIN CH O XD; CH R ED; or 
INCIN.

Lasiocarpine........................................................................ 303-34 -4 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

INCIN.

Maleic anhydride............................................................... 108-31-6 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

FSUBS; or INCIN.

Maleic hydrazide................................................................ 123-33-1 (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

INCIN.

Malononitrile........................................................................ 109-77-3 (W E TO X  or CH O X D ) fb CARBN; 
or INCIN

INCIN.

Melphalan............................................................................ 148-82-3 (W E TO X  or CH O X D ) fb CARBN; 
or INCIN

INCIN.
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Table 2.— Technology-Based Standards by RCRA Waste Code— Continued

Waste
code

U151

U153 

U154 

U156 

U160 

U163 

U164 

1)166 

U167 

in 68
U171

U173

U176

u i n

U178

U162

U184

1)186

U189

U191

U193

1)194

U197

U200

U201

U202

1)206

1)213

1)214
U215
U216
U217
1)218

U219

1)221
U222

U223
1)234

U236

U237

1)238

See also Waste descriptions and/or treatment subcategory
CAS No. for 

regulated 
hazardous 

constituents

Table CCWE in 268.41 Mercury: (High Mercury Subcategory— greater 7439-97-6
and Table CCW in than or equal to 260 mg/kg total Mercury).
268.43.

Methane thiol ................................... ............... 74-93-1

67-56-1Methanol—............... ............................................

Methyl chlorocarbonate........................................... 79-22-1

Methyl ethyl ketone peroxide.................................. 1338-23-4

70-25-7

Methylthiouracil.................................................... 56-04-2

1,4-Naphthoquinone.............. .................................. 130-15-4

1 -Naphthlyamine........ 134-32-7

Table CCW in 268.43...... 2-Naphthlyamine.................................................. . gi_59_8
2-Nitropropane......................................................... 79-46-9

N-Nitroso-di-n-ethanolamine.............................. 1116-54-7

N-Nitroso-N-ethylurea.............................................■. 759-73-9

N-Nitroso-N-methylurea.. 684-93-5

N-Nitroso-N-methylurethane......................... 615-53-2

123-63-7Paraldehyde............................................................

Pentachloroothane................................................ 76-01-7

1,3-Pentadiene....................................................... 504-6Q-9

Phosphnn is si ilfide................... 1314-80-3

2-Picoline........................ ,....................................... 109-06-8

1,3-Pmpane si tifone......................................... 1120-71-4

n-Propylamine............................................. 107-10-8

p-Benzoquinone.............. ...................................... 106-51-4

Reserpine...................... 50-55-5

Resorcinol............................................................... 108-46-3

Saccharin and salts 81-07-2*

Streptozatocin.......................................................... 18883-66-4

Tetrahydrofuran........................... ........................ 109-99-9

Table CCW in 268.43....... Thallium (I) acetate....... ..................... 563-68-8
table CCW in 268.43...... Thallium (i) carbonate.............................................. 6533-73-9
Table CCW in 268.43...... Thallium (I) chloride........................... ...................... 7791-12-0
Table CCW in 268.43 Thallium (I) nitrate........................ 10102-45-1

Thioacetamide......................................................... 62-55-5

Thiourea..................................................... 62-56-6

25376-45-8
636-21-5O-Toluidine hydrochloride.........  .

Toluene diisocyanate.............. ................................ 26471-62-5
sym-Trinitrnhenzena................................... 99-35-4

Trypan Blue............................................. 72-57-1

Uracil mustard.......................... ............................... 66-75-1

Ethyl carbamate......„.............................................. 51-79-6

Technology code

Wastewaters Nonwastewaters

NA R M ERC.

(W E TO X  or CH O X D ) fb CAR BN; INCIN.
o rlN C IN

(W E TO X  or CH O X D ) fb CARBN; FSUBS; or INCIN.
or INCIN

(W E TO X  or CH O X D ) fb CAR BN; INCIN.
or INCIN

CH O X D ; CH R ED; CARBN; FSUBS; CH O XD;
BIODG; or INCIN CH R ED ; or INCIN.

(W E TO X  or CH O X D ) fb CARBN; INCIN.
o rIN C iN

(W E TO X  or CH O X D ) fb CARBN; INCIN.
or INCIN

(W E TO X  or C H O X D ) fb CAR BN; FSUBS; or INCIN.
or INCIN

(W E TO X  or CH O X D ) ft) CARBN; INCIN.
or INCIN

NA INCIN.
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or C H O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; 4NCIN.

or INCIN
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
(W E TO X  or C H O X D ) fb CA R BN ; FSUBS; or INCIN.

or INCIN
(W E TO X  or CH O X D ) ft) CAR BN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CAR BN; FSUBS; or INCIN.

or INCIN
CH O X D ; CH R ED ; or INCIN CH O X D ; CH R ED ; or

INCIN.
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

o rlN C IN
(W E TO X  or C H O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CAR BN; FSUBS; or INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

o rlN C IN
(W E TO X  or CH O X D ) fb CARBN; FSUBS; or INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or CH O X D ) ft) CARBN; FSUBS; or INCIN.

orIN C IN
NA R TH R M ; or S T A B L
NA R TH R M ; or S T A B L
NA R TH R M ; or S T A B L
NA R TH R M ; or S T A B L
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

o rIN C iN
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

or INCIN
CAR BN; or INCIN FSUBS; or INCIN.
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
CA R BN ; or INCIN FSUBS; or INCIN.
(W E TO X  or CH O X D ) fb CAR BN; INCIN.

o rlN C IN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
(W E TO X  or C H O X D ) fb CAR BN; INCIN.

or INCIN
(W E TO X  or CH O X D ) fb CARBN; INCIN.

or INCIN
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T a b l e  2 .— T e c h n o l o g y -B a s e d  S t a n d a r d s  b y  R C R A  W a s t e  C o d e — Continued

Waste
code

C A S  No. for 
regulated 
hazardous 

constituents

Technology code
See also Waste descriptions and/or treatment subcategory

Wastewaters Nonwastewaters

U240 2.4-Dichlorophenoxyacetie (salts and esters).... 94-75-7* (W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

(W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

CH O X D; W ETO X ; or INCIN

(W E TO X  or CH O X D ) fb CAR BN; 
or INCIN

CH O X D ; CH R ED ; or INCIN

INCIN.

INCIN.

CH O XD; W ETO X ; or 
INCIN.

FSUBS; or INCIN.

CH O XD; CH R ED ; or 
INCIN.

U244 Thiram .................................................................................. 137-26-8

U246 Cyanogen bromide............................................................ 506-68-3

U248 Warfarin (greater than nr equal tn 3 % ) ... 8 1 -81 -2

U249 Zinc Phosphide (< r1 0 % )...................................... 1314-84-7

* CA S  Number given for parent compound only.
** This waste code exists in gaseous form and is not categorized as wastewater or nonwastewater forms. 
NA— Not Applicable.

T a b l e  3 .— T e c h n o l o g y -B a s e d  S t a n d a r d s  f o r  S p e c i f i c  R a d i o a c t i v e  H a z a r d o u s  M ix e d  W a s t e

Waste descriptions and/or treatment subcategory C A S  Number

Radioactive High Level Wastes Generated During the Reprocessing of Fuel Rods Subcate- N A .......................
gory.

Radioactive High Level Wastes Generated During the Reprocessing of Fuel Rods Subcate- N A ...................... .
gory.

Radioactive High Level Wastes Generated During the Reprocessing of Fuel Rods Subcate- N A .......................
gory-

Radioactive High Level Wastes Generated During the Reprocessing of Fuel Rods Subcate- N A .......................9 ory.
Radioactive High Level Wastes Generated During the Reprocessing of Fuel Rods Subcate- N A .......................

gory.
Radioactive Lead Solids Subcategory (Note: these lead solids include, but are not limited to, 7 4 39-9 2-1 .........

all forms of lead shielding, and other elemental forms of lead. These lead solids do not 
include treatment residuals such as hydroxide sludges, other wastewater treatment 
residuals, or incinerator ashes that can undergo conventional pozzolanic stabilization, nor 
do they include organo-lead materials that can be incinerated and stabilized as ash.).

Radioactive High Level Wastes Generated During the Reprocessing of Fuel Rods Subcate- N A .......................
gory.

Elemental mercury contaminated with radioactive materials................................................................. 7439-97-6
Hydraulic oil contaminated with Mercury Radioactive Materials Subcategory................................ . 7 4 3 9 -9 7 -6 .........
Radioactive High Level Wastes Generated During the Reprocessing of Fuel Rods Subcate- N A .......................

gory.
Radioactive High Level Wastes Generated During the Reprocessing of Fuel Rods Subcate- N A .......................

gory.
Radioactive High Level Wastes Generated During the Reprocessing of Fuel Rods Subcate- N A .......................

gory.
Mercury: Elemental mercury contaminated with radioactive materials................................................ 7 4 39-9 7-6 .........

Waste code
Technology code

Wastewaters Nonwastewaters

D002..

D004..

D005..

D006..

D007..

D0C8..

D008..

D009..
D009..
D009..

D010..

D011..

U151-

N A .

N A .

N A .

N A .

N A .

N A .

N A .

N A .
N A .
N A .

N A .

N A .

N A .

H LV IT

H LV IT

H L v rr

H LV IT

H LV IT

M ACR O

H LV IT

AM LGM
INCIN
H LV IT

H LV IT

H LV IT

AM LGM

NA— Not Applicable.

(b) Any person may submit an application to the Administrator demonstrating that an alternative treatment method can achieve a measure of performance equivalent to that achievable by methods specified in paragraphs (a), (c), and (d) of this section. The applicant must submit information demonstrating that his treatment method is in compliance with federal, state, and local requirements and is protective of human health and the environment. On the basis of such information and any other available information, the Administrator may approve the use of the alternative treatment method if he finds that the alternative treatment method provides a measure of performance equivalent to that achieved by methods specified in

paragraphs (a), (c), and (d) of this section. Any approval must be stated in writing and may contain such provisions and conditions as the Administrator deems appropriate. The person to whom such approval is issued must comply with all limitations contained in such a determination.(c) A s an alternative to the otherwise applicable subpart D treatment standards, lab packs are eligible for land disposal provided the following requirements are met:(1) The lab packs comply with the applicable provisions of 40 CFR 264.316 and 40 CFR 265.316;(2) A ll hazardous wastes contained in such lab packs are specified in appendix IV or appendix V  to part 268;

(3) The lab packs are incinerated in accordance with the requirements of 40 CFR part 264, subpart O or 40 CFR part 265, subpart O; and(4) Any incinerator residues from lab packs containing D004, D0G5, D006, D007, D0C8, D010, and D011 are treated in compliance with the applicable treatment Standards specified for such wastes in subpart D of this part.(d) Radioactive hazardous mixed wastes with treatment standards specified in Table 3 of this section are not subject to any treatment standards specified in § 268.41, § 268.43, or Table 2 of this section. Radioactive hazardous mixed wastes not subject to treatment standards in Table 3 of this section remain subject to all applicable treatment standards specified in



Federal R egister / V o l. 55. N o. 106 / Frid ay, June 1, 1990 / R ules and Regulations 22701§ 268.41, § 268.43, and Table 2 of this section.12. Section 268.43 is amended by revising paragraph fa) and Table CCW —Constituent Concentrations in W astes, and by adding paragraph (c) to read as follows:
§ 268.43 Treatment standards expressed 
as waste concentrations.(a) Table CCW  identifies the restricted wastes and the concentrations of their associated hazardous constituents which may not be exceeded by the waste,or treatment residual (not

an extract of such waste or residual) for the allowable land disposal of such waste or residual. Compliance with these concentrations is required based upon grab samples, unless otherwise noted in the following Table CCW .
T a b l e  CCW .—C o n s t i t u e n t  C o n c e n t r a t i o n s  i n  W a s t e s

Waste code See also Regulated hazardous constituent

0003 (Reactive cyanides subcatego
ry—based on 261.23(a)(5)).

D004................. ............................... ...........
0005— ................__________________ ........
0006....... ............................. .........................
0007.................................................. ..........
D008.......... ....................................... ...........
D009_______________________________________
0010........ ........ ...........................™ .„™ .™ ..
DQ11_______."...................................... ...... ....
0012............ ......................... ........ .
0013 ...................................... .
0014 .      ....
D015............ ..........................;_____________
0016________ ___________________
D017........ ................. ...................................
F001-F005 spent solvents......__________

F001-F005 spent solvents (Pharma
ceutical industry wastewater sub
category).

F006............................................. ................

Table CCWE in 268.41.......... ™...™........
Table CCWE in 268.41........ ...................
Table CCWE in 268.41............................
Table CCWE in 268.41___ ___________
Table CCWE in 268.41............................
Table CCWE in 268.41™.................... ..
Table CCWE in 268.41........... ........ ........
Table CCWE in 268.41....................™.....
Table 2  in 268.42...................................
Table 2 in 268.42......................................
Table 2 in 268.42................ .....................
Table 2 in 268.42........._______________
Table 2 in 268.42......................................
Table 2 in 268.42......................................
Table CCWE in 268,41 and Table 2 

in 268.42.

Table C C W E  in 268.41.

F007.. Table C C W E in 268.41.

F008.. Table C C W E  in 268.41.

F009.. Table C C W E  in 268.41.

F010._

F0Ì1... Table C C W E in 268.41.

F012.. Table C C W E in 268.41.

F019..

F024..

Table C C W E  in 268.41.

Table C C W E  in 268.41 and Table 2 
* in 268.42 (Note: F024 organic 

standards must be treated via in
cineration (INCIN)).

Cyanides (Total)..........
Cyanides (Amenable)___
Arsenic________ ___.____
Barium__________.............
Cadmium________ _____
Chromium (Total)............
Lead.......... ....... .....;_____
Mercury_____ _________
Selenium..........................
Silver___ ......___________
Endrin___............______ ....
Lindane_____________ .....
Methoxychior__________
Toxaphene.....__________
2,4-D..™.____ ___________
2,4,5-TP Silvex __________
1.1.2- Trichloroethane____
Benzene__..................___
Methylene chloride...........

Cyanides (Total)-........____
Cyanides (Amenable)
Cadmium_______________
Chromium_______..............
Lead...........___     .:
Nickel .................____ ____
Cyanides (Total)................
Cyanides (Amenable)____
Chromium (Total)__ _____
Lead........™.........   ....
Nickel__ ____   ..........
Cyanides (Total)___ ____...
Cyanides (Amenable)____
Chromium.................... .
Lead..™__ .............. ...... ....
Nickel__________________
Cyanides (Total)............... .
Cyanides (Amenable)........
Chromium........................ .
Lead....................... .... ......
Nickel____________ _____
Cyanides (Total)__...____
Cyanides (Amenable)____
Cyanides (Total)...:.............
Cyanides (Amenable)_____
Chromium (Total)......™.......
Lead....................... ..........
Nickel...._____ .....__ _____
Cyanides (Total)........... ....
Cyanides (Amenable).........
Chromium (Total)..............
Lead.™...................... ........
Nickel.........I_________ .......
Cyanides (Total)........____
Cyanides (Amenable)____
Chromium (Total).....___ ...
2- Chloro-1,3-butadiene___

3- Chloropropene.........
1,1 -D ich lo ro e th a n e__
1.2- Dichloroethane..
1.2- Dichloropropane__ .....
ds-1,3-Dichloropropene..... 
trans-1,3-Dichloropropene..

C A S  No. for 
regulated 

hazardous 
constituent

Wastewaters
concentration

(mg/l)

Non
wastewaters

concentration
(mg/kg)

5 7 -1 2 -5 Reserved # 5 9 0
5 7 -1 2 -5 0 .8 6 30
7440-38-2 5.0 NA
7440-39-3 1 0 0 NA
7440-43-9 1 .0 NA
7440-47-32 5.0 NA
7439-92-1 5.0 NA
7439-97-6 0 .2 0 NA
7782-49-2 1 .0 NA
7440-22-4 5.0 NA
720-20-8 NA 0.13
5 8 -8 9 -9 NA 0.066
72.43-5 NA 0.18
8001-35-1 NA 1.3
9 4 -7 5 -7 NA 1 0 .0
9 3 -7 6 -5 NA 7.9
7 1 -5 5 -6 0.030 •7.6
7 1 -4 3 -2 0.070 •3.7
7 5 -0 9 -2 0.44 NA

5 7 -1 2 -5 1 .2 590
5 7 -1 2 -5 0 .8 6 30
7440-43-9 1 .6 NA
7440-47-32 0.32 NA
7439-92-1 0.040 NA
7440-02-0 0.44 NA
5 7 -1 2 -5 1.9 590
5 7 -1 2 -5 0 .1 30
7440-47-32 0.32 NA
7439-92-1 0.04 NA
7440-02-0 0.44 NA
57 -1 2 -5 1.9 590
5 7 -12-5 0 .1 30
7440-47-32 0.32 NA
7439-92-1 0.04 NA
7440-02-0 0.44 NA
5 7 -1 2 -5 1.9 590
5 7 -1 2 -5 0 .1 30
7440-47-32 0.32 NA
7439-92-1 0.04 NA
7440-02-0 0.44 NA
5 7 -1 2 -5 1.9 1.5
5 7 -1 2 -5 0 .1 NA
5 7 -1 2 -5 1.9 1 1 0
5 7 -1 2 -5 0 .1 9.1
7440-47-32 0.32 NA
7439-92-1 0.04 NA
7440-02-0 0.44 NA
5 7 -1 2 -5 1.9 1 1 0
5 7 -1 2 -5 0 .1 9.1
7440-47-32 0.32 NA
7439-92-1 0.04 NA
7440-02-0 0.44 NA
5 7 -1 2 -5 1 .2 ♦590
5 7 -1 2 -5 0 .8 6 *3 0
7440-47-32 0.32 NA
126-99-8 * 0 3 8 •0.28

107-05-1 •0.28 •0.28
7 5 -3 4 -3 •0.014 •0.014
107-06-2 •0.014 •0.014
7 8 -8 7 -5 •0.014 •0.014
10061-01-5 •0.014 •0.014
10061-02-6 •0.014 I •0.014
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Table CON.—Constituent Concentrations in Wastes— Continued

Waste code See also Regulated hazardous constituent

C A S  No. for 
regulated 

hazardous 
constituent

Wastewaters
concentration

(mg/l)

Non
wastewaters

concentration
(mg/kg)

Bis(2-ethylhexyl)phthalate....................... 117-81-7 • 0.036 • 1 .8
Hexachloroethane....................................... 67 -72-1 «  0.036 • 1 .8
Chromium (Total.......................................... 7440-47-32 0.35 NA
Nickel.............................................................. 7440-02-0 0.47 NA

F025 (Light ends subcategory).............. Chlnrnfnrm..... ............ 6 7 -6 6 -3 * 0.046 • (f p
1,2-Dichioroethane...................................... 107-06-2 *0 .2 1 • 6 .2
1,1 -Dichloroethy lene.................................. 7 5 -3 5 -4 * 0.025 • 6 .2
Methylene chloride..................................... 7 5 -9 -2 * 0.089 •31
Carbon tetrachloride.................................. 5 6 -2 3 -5 *0.057 • 6 .21 ,1 ,2 -Trichloroethane................................. 7 9 -0 0 -5 *0.054 • 6 .2
Trichloroethylene........................................ 7 9 -0 1 -6 *0.054 •5.6
Vinyl chloride....................................... 7 5 -0 1 -4 *0 27 • 33

F025 (Spent fiiters/aids and desic- Chloroform.................................................... 6 7 -6 6 -3 *0.046 • 6 .2
cants subcategory).

Methylene chloride.............. ...................... 7 5 -9 -2 * 0.089 •31
Carbon tetrachloride.................................. 5 6 -2 3 -5 * 0.057 • 6 .2
1,1,2 -T  richloroethane........... ...................... 79 -00 -5 *0.054 • 6 .2
T  richioroethy lene......................................... 7 9 -01 -6 * 0.054 •5.6
Vinyl chloride................................................ 75 -01 -4 *0.27 •33
Hexachlorobenzene................................... 118-74-1 * 0.055 •37
Hexachlorobutadiene................................. 8 7 -6 8 -3 * 0.055 •28
Hexachloroethane....................................... 67 -72-1 * 0.055 •30

F039............................................................... Table CC.W F in P6A41 R7-64-1 • q  28
Acenaphtalene............................................ 20 8-96 -8 * 0.059 •3.4
Acenaphthene............................................. 8 3 -3 2 -9 * 0.059 « 4 .0
Acetonitrile.................................................... 7 5 -0 5 -8 *0.17 NA
Acetophenone............................................. 9 6 -8 6 -2 *0 .0 1 0 •9.7
2-Acetylaminofluorene.............................. 5 3 -9 6 -3 * 0.059 «1 4 0
Acrylonitrile................................................... 107-13-1 *0.24 « 8 4
Aldrin.....................................„ ........................ 309-00 -2 *0 .0 2 1 *0.066
4-Aminobiphenyl.......................................... 92-67-1 *0.13 NA
Aniline........„ .................................................. 6 2 -5 3 -3 *0.81 « 1 4
Anthracene.................................................... 120-12-7 * 0.059 *4 .0
Aroclor 1016................................................. 12674-11-2 *0.013 «0 .9 2
Arodor 1221................................................. 11104-28-2 *0.014 •0.92
Aroclor 1232................................................. 11141-16-5 *0.013 *0.92
Aroclor 1242................................................. 53469-21-9 *0.017 «0 .9 2
Aroclor 1248................................................. 12672-29-6 *0.013 «0 .9 2
Aroclor 1254................................................. 11097-69-1 *0.014 « 1 .8
Aroclor 1260................................................ 11096-82-5 *0.014 « 1 .8
alpha-BHC..................................................... 31 9-84 -6 * 0.00014 «0 .0 6 6
beta-BHC....................................................... 319-85 -7 *0.00014 «  0.066
delta-BHC...................................................... 319-86 -8 *0.023 «  0.066
gam m a-BH C............ „ .................................. 58 -8 9 -9 *0.0017 «  0.066
Benzene........................................................ 71 -43 -2 *0.14 « 3 6
Benzo(a)anthracene................................... 5 6 -55 -3 * 0.059 • 8 .2
Benzo(b)fluoranthene........... „ .................. 2 0 5-99 -2 * 0.055 « 3 .4
Benzo(k)fluoranthene................................ 207-08 -9 * 0.059 •3.4
Benzo(g,h,i)perytene.................................. 191-24-2 * 0.0055 «1 .5
Benzo(a)pyrene........................................... 5 0 -3 2 -8 * 0.061 « 8 .2
Bromodichloromethane............................. 7 5 -2 7 -4 *0.35 « 1 5
Bromoform.................................................... 7 5 -2 5 -2 *0.63 •15
Bromomethane (methyl bromide)........... 7 4 -8 3 -9 *0 .1 1 « 1 5
4-Bromophenyl phenyl ether........ ........... 101-55-3 *0.055 * 15
n-Butyl alcohol............................................. 7 1 -36 -3 *5.6 * 2 .8
Butyl benzyl phthalate............................... 8 5 -6 8 -7 *0.017 « 7 .9
2-sec-Butyi-4,6-dinitrophenol................... 8 8 -8 5 -7 *0.066 « 2 .5
Carbon tetrachloride.................................. 5 6 -2 3 -5 * 0.057 « 5 .6
Carbon disulfide.......................................... 7 5 -1 5 -0 *0.014 NA
Chlordane...................................................... 5 7 -7 4 -9 * 0.0033 *0.13
p-Chloroaniline............................................. 106-47-8 *0.46 «  16
Chlorobenzene............................................ 108-90-7 * 0.057 «5 .7
Chlorobenzilate............................................ 510-15-6 *0 .1 0 • N A
Chlorodibromomethane............................. 124-48-1 * 0.057 « 1 6
Chloroethane................................................ 7 5 -0 0 -3 *0.27 * 6 .0
bis(2-Chloroethoxy) methane..:................ 111-91-1 * 0.036 «7 .2
bis(2-Chlofoethyl) ether............................. 111-44-4 * 0.033 « 72.

- 2-Chloroethyl vinyl ether.......................... * 0.057 NA
Chloroform.................................................... 6 7 -6 6 -3 * 0.046 «5 .6
bis(2-Chloroisopropyl) ether..................... 39638-32-9 * 0.055 «7.2
p-Chloro-m-cresol........................................ 5 9 -50 -7 *0.018 «  14
Chloromethane (Methyl chloride)........... 7 4 -87 -3 *0.19 « 3 3
2-Chloronaphthalene................................. 9 1 -8 -7 * 0.055 «5 .6
2-Chlorophenol............................................ 9 5 -5 7 -8 *0.044 «5 .7
3-Chloropropene......................................... 107-05-1 * 0.036 « 2 8
Chrysene....................................................... 218-01-9 * 0.059 * 8 .2
o-Cresol.......................................................... 9 5 -48 -7 *0 .1 1 «5 .6
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Waste code Regulated hazardous constituent

C A S  No. for 
regulated 

hazardous 
constituent

Wastewaters
concentration

(mg/l)

Non
wastewaters

concentration
(mg/kg)

Cresol (m- and p-isomers) *0 77 • 3  2
Cyclohexanone.................................. ........ 108-94-1 * 0 36 N A1 ,2-Dibromo-3-ch!oropropane................. 9 6 -1 2 -8 * 0  11 • 15
1,2-Dtoromoethane (Ethylene dibro- 106-93-4 *0.028 • 15

mide).
Dibromomethane.................................... 7 4 -9 5 -3 * 0 1 1 • 15
2,4-Diehlorophenoxyacetic acid (2,4- 9 4 -7 5 -7 *0.72 • 1 0

D).0 ,p '-D DD ........................................................ 5 3 -1 9 -0 *0.023 • 0.087
p,p '-DD D ........................................................ 7 2 -5 4 -8 *0.023 • 0.087
o ,p '-D D E ........................................................ 3424-82-6 *0.031 •0.087
p,p’-D D E ......................................................... 7 2 -5 5 -9 * 0.031 •0.0870 ,p '-D D T........................................................ 789-02 -6 * 0.0039 • 0  087
p .p '-D D T....... ..................................... ....... 5 0 -2 9 -3 *0.0039 •0.087
Dibenzo(a,h)anthracene............................ 5 3 -7 0 -3 * 0.055 • 8 .2
m-Dichkxobenzene..................................... 541-73-1 *0.036 • 6 .2
o-Oich!orobenzene...................................... 95 -50-1 *0.088 • 6 .2
p-Dichlorobenzene................................ . 106-46-7 *0.090 • 6 .2
Dichtorodifluoromethane........................... 7 5 -7 1 -8 *0.23 • 7.2
1,1 -Dichloroethane...................................... 7 5 -3 4 -3 * 0.059 •7.2
1,2-Dichk>roethane...................................... 107-06-2 *0 .2 1 •7.2
1,1 -Dichloroethytene.................................. 7 5 -3 5 -4 * 0.025 • 33
trans-1 ,2 -Oichioroethene............ „ ........... *0.054 • 3 3
2.4-Dichlof opiienoS................................... 120-83-2 * Q 044 i  14
2,6-Dichloropheno!...................................... 8 7 -6 5 -0 *0.044 • 1 41 ,2-Dichloropropane................................... 7 8 -8 7 -5 *0.85 • 1 8
cis-1,3-Dichloropropene........................ 10061-01-5 *0036 * 18
trans-1,3-Dichloropropene......................... 10061-02-6 *0.036 • 1 8
Dieldrin......................... ................................ 60 -57 -1 *0.017 •0.13
Diethyl phthalate............................. ........... 8 4 -6 6 -2 *0 .2 0 •28
p-Dimethylaminoazobenzene................... 6 0 -1 1 -3 *0.13 NA
2,4-Dimethyl phenol............................. ...... 105-67-9 * 0.036 • 14
Dimethyl phthalate........ ............................. 131-11-3 *0.047 • 28
Di-n-butyl phthalate..................................... 8 4 -7 4 -2 * 0.057 •28
1,4-Dinitrobenzene...................................... 100-25-4 *0.32 •2.3
4,6-Dinrtro-o-creso!...................................... 534-52-1 *0.28 • 160
2,4-Dinitrophenol...................... .................. 5 1 -2 8 -5 *0 .1 2 •160
2,4-Dinitrotoluene........................................ 121-14-2 *0.32 • 140
2,6-Dinürotoluene........................................ 6 0 6-20 -2 *0.55 • 28
Di-n-octyl phthalate..................................... 117-84-0 *0.017 • 28
Di-n-propylnitrosoamine.................... ........ 62 1-64 -7 *0.40 « 1 41 ,2 -Diphenyl hydrazine.............................. * 0.087 NA
1,4-Dioxane................................................... 123-91-1 *0 .1 2 * 170
Disutfoton...................................................... 298-04-4 *0.017 • 6 .2
Endosulfan I.................................................. 939-98 -8 * 0.023 •0.066
Endosulfan li....... ......................................... 33213-6-5 *0029 • 0 13
Endosulfan sulfate...................................... 1 -3 1 -0 7 -8 * 0.029 •0.13
Endrin ...„....................................................... 7 -2 0 -8 * 0.0028 •0.13
Endrin aldehyde.......................................... 7421-93-4 *0.025 •0.13
Ethyl acetate................................................. 141-78-6 *0.34 • 33
Ethyl cyanide............................... ................ *0.24 NA
Ethyl benzene............................................... 100-41-4 * 0.057 • 6 .0
Ethyl ether..................................................... 6 0 -2 9 -7 *0 .1 2 •160
bis(2-Ethylhexyl) phthalate....................... 117-81-7 *0.28 « 2 8
Ethyl methacrylate...................................... 9 7 -6 3 -2 *0.14 •160
Ethylene oxide............................................. 7 5 -2 1 -8 *0 .1 2 NA
Famphur.............................. .......................... 5 2 -85 -7 *0.017 •15
Fluoranthene................................ ................ 2 0 6-44 -0 *0.068 «  8 .2
Fluorene......................................................... 8 6 -7 3 -7 * 0.059 •4.0
Fluorotrichloromethane............................. 7 5 -6 9 -4 *0 .0 2 0 •33
Heptachlor..................................................... 7 6 -4 4 -8 *0 .0 0 1 2 •0.066
Heptachlor epoxide..................................... 1024-57-3 *0.016 •0.066
Hexachlorobenzene.................................... 118-74-1 *0.055 • 37
Hexachlorobutadiene................................. 8 7 -6 8 -3 *0.055 • 28
Hexachlcrocyclopentadiene..................... 7 7 -4 7 -4 * 0.057 •3.6
Hexachlorodibenzo-furans....................... * 0 000063 • 0  0 0 1
Hexachlorodibenzo-p-dioxins................... *0 000063 • 0 .0 0 1
Hexachioroethane....................................... 67 -72-1 * 0.055 •28
Hexachloropropene......... ....... ................... 1888-71-7 * 0.035 • 28
lndeno(1 ,2,3,-c,d)pyrene............................ 193-39-5 * 0.0055 • 8 .2
lodomethane................................................. 7 4 -8 8 -4 *0.019 •65
Isobutanol...................................................... 78-83-1 *5.6 • 170
Isodrin............................................................. 4 6 5-73 -6 * 0 .0 2 1 •0.066
Isosafrole....................................................... 120-58-1 * 0.081 • 2 .6
Kepone........................................................... 143-50-8 *0 .0 0 1 1 •0.13
Methacrylonitrile.......................................... 126-98-7 *0.24 • 84
Methapyrilene............................................... 9 1 -8 0 -5 *0.081 •1.5
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Non
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Methoxychlor................................................ 7 2 -4 3 -5 * .0.25 *0.18
3-Methylcholanthrene................................ 5 6 -4 9 -5 * 0.0055 « 1 5
4,4-Methylene-bis-(2-chloroaniline)....... 101-14-4 *0.50 « 3 5
Methylene chloride...................................... 7 5 -0 9 -2 *0.089 •33
Methyl ethyl ketone.................................... 7 8 -9 3 -3 *0.28 « 3 6
Methyl isobutyl ketone............................... 108-10-1 *0.14 « 3 3
Methyl methacrylate.................................. 8 0 -6 2 -6 *0.14 «  160
Methyl methansulfonate............................ * 0  018 NA
Methyl parathion.......................................... 29 8-00 -0 *0.014 « 4 .6
Naphthalene................................................ 9 1 -2 0 -3 * 0.059 •3.1
2-Naphtylamine........................................... 91 -5 9 -8 *0.52 NA
p-Nitroaniline................................................. 1 0 0 - 0 1 - 6 * 0.028 « 2 8
Nitrobenzene............................................... 9 8 -9 5 -3 *0.068 «  14
5-Nitro-o-toluidine........................................ 9 9 -5 5 -8 *0.32 « 2 8
4-Nitrophenol........... .................................... 100-02-7 *0 .1 2 « 2 9
N-Nitrosodiethylamine............................... 5 5 -1 8 -5 *0.40 « 2 8
N-Nitrosodimethylamine........................... 6 2 -7 5 -9 *0.40 N A
N-Nitroso-di-n-butylamine............. ........... 924-16-3 *0.40 «  17
N-Nitrosomethytethylamine...................... 10595-95-6 *0.40 «2 .3
N-Nitrosomorpholine.................................. 5 9 -8 9 -2 *0.40 *2 .3
N-Nitrosopiperidine..................................... 100-75-4 *0.013 « 3 5
N-Nitrosopyrrolidine.................................... 93 0-55 -2 *0.013 « 3 5
Parathion....................................................... 5 6 -3 8 -2 *0.017 « 4 .6
Pentachlorobenzene................................... 6 0 8-93 -5 * 0.055 « 3 7
Pentachlorodibenzo-furans..................... *0000035 « 0  0 0 1
Pentachlorodibenzo-p-dioxins..... ............ ’  0.000063 « 0  0 0 1
Pentachloronitrobenzene.......................... 8 2 -6 8 -8 * 0.055 « 4 .8
Pentachlorophenol................................. 8 7 -8 6 -5 * 0.089 « 7 .4
Phenacetin................................................... . 6 2 -4 4 -2 * 0.081 * 1 6
Phenanthrene...................... ........................ 8 5 -0 1 -8 * 0.059 «3 .1
Phenol............................................................ 108-95-2 *0.039 « 6 .2
Phorate.......................................................... 298-02 -2 * 0 .0 2 1 « 4 .6
Propanenitrile (ethyl cyanide).................. 107-12-0 *0.24 «3 6 0
Pronamide.................................. ..... ............. 23950-58-5 * 0.093 «  1.5
Pyrene............................................................ 129-00-0 * 0.067 « 8 .2
Pyridine.............................. ...... ...... ............... 1 1 0 - 8 6 ^ 1 * 0.014 « 1 6
Safrole........ ................................................... 9 4 -5 9 -7 * 0.081 « 2 2
Silvex (2 ,4 ,5 -TP )......................................... . 93-72-1 *0.72 « 7 .9
2 ,4 ,5 -T ....................................... ................ 9 3 -7 6 -5  ; *0.72 « 7 .91 ,2,4,5,-Tetrachlorobenzene.................... 9 5 -9 4 -3 *0.055 « 1 9
Tetrachlorodibenzo-furans........ ............... * 0.000063 « 0  0 0 1
Tetrdchlorodibenzo-p-dioxins................... *0.000063 • 0 .0 0 1
2,3,7,8-Tetrachlorodibenzo-p-dioxin.... *0.000063 NA1 ,1 ,1 ,2 -Tetrachloroethane......................... 6 3 0-20 -6 * 0.057 * 4 21 ,1 ,2 ,2 -Tetrachloroethane.......... .............. 7 9 -3 4 -6 * 0.057 « 4 2
Tetrachloroethene................................ ...... 127-18-4 *0.056 « 5 .6
2,3,4,6-Tetrachlorophenol......................... 5 8 -9 0 -2 *0.030 « 3 7
Toluene.......................................................... 108-88-3 *0.080 * 2 8
Toxaphene.................................................... 8001-35-1 * 0.0095 « 1 .3
1,2,4-Trichlorobenzene.............................. 120-82-1 * 0.055 « 1 91, 1 ,1  -Trichloroethane........... ..................... 7 1 -5 5 -6 *0.054 « 5 .61 ,1 ,2 -Trichloroethane.......... ................ ...... 7 9 -0 0 -5 *0.054 « 5 .6
Trichloroethylene..................'........ .............. 7 9 -0 1 -6 *0.054 « 5 .6
2,4,5-Trichlorophenol................................. 9 5 -9 5 -4 *0.18 « 3 7
2,4,6 -Trichlorophenol................................. 8 8 -0 6 -2 *0.035 « 3 7
1,2,3-Trichloropropane.......... ....... ............ 9 6 -1 8 -4 * 0.85 « 2 81 ,1 ,2 -Trichloro-1 ,2 ,2 -trifiuoro-ethane...... 76-13-1 * 0.057 « 2 8
Vinyl chloride................................................ 75_01_4 *0.27 « 3 3
Xytene(s)....................................................... *0.32 « 2 8
Cyanides (Tota l)......................................... 5 7 -1 2 -5 * 1 .2 • 1 .8
Cyanides (Amenable).................. .............. 5 7 -1 2 -5 *0 .8 6 NA
Fluoride........................................................... 16964-48-8 *35 NA
Sulfide............................................ ................ 8496-25-8 *14 NA
Antimony................................. ..................... 7440-36-0 *1.9 NA
Arsenic.................................................. ......... 7440-38-2 *5.0 NA
Barium........................................................... 7440-39-3 * 1 .2 NA
Beryllium........................................................ 7440-41-7 *0.82 NA
Cadmium ............................ ................. ......... 7440-43-9 *0 .2 0 NA
Chromium (To ta l)........................................ 7440-47-32 *0.37 NA
Copper............................................................ 7440-50-8 *1.3 NA
I earl............................................................... 7439-92-1 *0.28 NA
Mercury................ ......................................... 7439-97-6 *0.15 NA
Nickel............................................. ................ 7440-02-0 *0.55 NA
Selenium............................... ....... ................ 7782-49-2 *0.82 NA
Silver........................................ ...................... 7440-22-4 *0.29 NAVanadium................................................................... 7440-62-2 ‘ 0.042 NA

K 001..._____:____ ...___ __________ ______ Table C C W E  In 268.41.............................. Naphthalene................................................ 9 1 -2 0 -3 • 0.031 «1 .5
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C A S  No. for 
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concentration

(mg/l)

Non
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concentration
(rrtg/kg)

Pentaehlnrnphfirjnl ............................ 8 7 -8 6 -5 •0.031 • 1.5
Pbenanthrene............................................... 8 5 -0 1 -8 •0.031 • 1.5
Pyrene................... ....................................... 129-00-0 •0.028 •1.5
Toluene.......................................................... 108-88-3 •0.028 • 2 8
Xylenes (To ta l)....................... .......... ......... • 0.032 • 33
Lead................................................................ 7439-92-1 •0.037 NA

KTSft? Table C C W E  in 268.41_____________ .... Chromium (To ta l)........................................ 7440-47-32 * 2 9 NA
Lead................................................................ 7439-92-1 *3.4 NA

Kona Table C C W F  in Pfift 41 Chromium (Total) 7440-47-32 * 2.9 N A
Lead........ ........................................................ 7439-92-1 *3.4 N A

Kfifw .................................................................... Table C C W F  in Pfifi 41 Chromium (T o t a l) ......................... 7440-47-32 *2.9 NA
Lead................................................................ 7439-92-1 *3.4 NA

k îv w  .............. Tahle C C W F  in Pfift 41 Chromium (To ta l)........................................ 7440-47-32 * 2 9 N A
Lead..................... ............................... .......... 7439-92-1 *3.4 N A
Cyanides (Total)............... ......................... 57 -1 2 -5 *0.74 n

K n n s ......................................................................... Table G G W E  in 268 41 Chromium (Total) ............. 7440-47-32 *2.9 NA
Lead............................................................... 7439-92-1 *3.4 NA

KW>7 Table n C W F Chromium (To ta l)............................................... 7440-47-32 * 2 9 N A
Lead................................................................ 7439-92-1 *3.4 4 N A
Cyanides (Tota l)..............  ........................ 5 7 -1 2 -5 *0.74

Knna Tahle HT.W F in Pfifl 41 Chromium (Total) 7440-47-32 * 2 9 NA
Lead................................................................ 7439-92-1 *3.4 NA

K f i O f l ............................................... ................... Chloroform .................. 6 7 -6 6 -3 0 .1 • 6 0
K o m .................................. .................................. . 6 7 -6 6 -3 0  1 6 0
K 011..................•...................... :..................... Acetonitrile............................... .................... 7 5 -0 5 -8 38 1 8

Acrylonitrile................................................... 107-13-1 0.06 1.4
Acrylamide................... ................................ 79-06-1 19 23
Benzene........................................................ 7 1 -4 3 -2 0 .0 2 0.03
Cyanide (Total)............................................ 5 7 -1 2 -5 21 57

KOI 3 ..........................  ..................................:... Acetonitrile.................................................... 7 5 -0 5 -8 38 • 1 .8
Acrylonitrile................................................... 107-13-1 0.06 • 1.4
Acrylamide............. ...................................... 79-06-1 19 « 2 3
Benzene.................... .................................... 7 1 -4 3 -2 0 .0 2 •0.03
Cyanide (Total)................................. ............ 5 7 -1 2 -5 2 1 57

K014 .......................... ............................................... Acetonitrile.................. ........................................ 75-05-8 38 * 1 .8
Acrylonitrile................................................... 107-13-1 0.06 •1.4
Acrylamide................................................. ........... 79-06-1 19 •23
Benzene ................................................................... 7 1 -4 3 -2 0 .0 2 * 0.03
Cyanide (Total)....... ........................................... 5 7 -1 2 -5 2 1 57

KOtfi ...............................................  ............ Table C C W E in 268.41................................... Anthracene.............................................................. 120-12-7 t o «  3 4
Benzal chloride.................................................... 9 8 -87-3 . 0.28 • 6 .2
Sum of Benzo(b)fluoranthene and 20 5-99 -2

Benzo(k)fluoranthene. 207-08-9 0.029 3.4
Pbenanthrene............................................... 85 -0 1 -8 0.27 •3.4
Toluene.......................................................... 108-88-3 0.15 • 6 .0
Chromium (To ta l)...................... ................. 7440-47-32 0.32 NA
Nickel......................................................................... 7440-02-0 0.44 NA

K Q tf i ................... .............................................. .. 118-74-1 * 0  033 © 29
Hexachlorobutadiene..................... ................. 8 7 -6 8 -3 •0.007 • 5.6
Hexachlorocyclopentadiene......................... 77 -4 7 -4 •0.007 •5.6
Hexachloroethane............................................. 67 -72-1 • 0.033 * 2 8
Tetrachloroethene.............................................. 127-18-4 •0.007 • 6 .0

K017 .................................. ................................. 78 -8 7 -5 *,@ 0.85 • 18
1,2,3-Trichloropropane.................................... 96 -1 8 -4 0.85 « 2 8
Bis(2-chloroethyl)ether................................... 111-44-4 0.033 •7.2

K018.......................................................................... Chlornethane.......................................... 7 5 -00-3 • 0.007 «  6 0
1,1 -Dichloroethane............................................. 75 -3 4 -3 •0.007 • 6 .0
1,2-Dichloroethane............................................. 107-06-2 • 0.007 • 6 .0
Hexachloroethane.............................................. 67-72-1 •0.007 • 28
Hexachlorobutadiene........................................ 8 7 -6 8 -3 • 0.033 * 5 .6
Hexachloroethane.............................................. 67-72-1 • 0.007 * 2 8
Pentachloroethane............................................. 7 6 -0 1 -7 •0.007 * 5 .6
1,1, 1 -T  richloroethane....................................... 7 1 -5 5 -6 • 0.007 « 6 . 0

K013 ................................................... 111-44-4 ® 0 007 * 5 6
Chlorobenzene ................. ................................... 108-90-7 •0.006 * 6 .0
Chloroform .............................................................. 6 7 -6 6 -3 •0.007 * 6 .0
p-Dichlorobenzene............................................. 106-46-7 •0.008 NA
1,2-Dichloroethane............................................. 107-06-2 •0.007 « 6 .0
Fluorene ................ ............... ................................ 86 -73 -7 •0.007 NA
Hexachloroethane.............................................. 67-72-1 • 0.033 • 28
Naphthalene......................................................... 9 1 -2 0 -3 •0.007 •5.6
Phenanthrene...................................................... 85 -0 1 -8 •0.007 •5.6
1,2,4,5-Tetraehlorobenzer.e......................... 9 5 -9 4 -3 •0.017 N A
Tetrachloroethene____________________________ 127-18-4 • 0.007 • 6 .01 ,2,4-Trichlorobenzene.................................... 120-82-1 • 0.023 • 1 91 ,1 ,1 -Trichloroethane....................................... 7 1 -5 5 -$ •0.007 • 6 .0

K020 .................. ....... 1,2-Dichloroethane................... .................... 106-93-4 •0.007 • 6 .0
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K021

K022

K023 

K 0 2 4 .... 

K 028....

K029

K 0 3 0 ....

K031 .... 
K032....

K 033.... 
K034 ..... 
K 035.....

K036 ..„ 
K 0 3 7__

K038__
K 040.... 
K041 .... 
K 0 4 2 ....

Waste code See also

--------  Table C C W E  in 268.41

........ Table C C W E  in 268.41

Table C C W E  in 268.41

Table C C W E  in 268.41........

Regulated hazardous constituent

C A S  No. for 
regulated 

hazardous 
constituent

Wastewaters
concentration

(mg/l)

Non
wastewaters

concentration
(mg/kg)

1,1,2,2-Tetrachloroethane....................... 7 9 -3 4 -6 « 0  007 «  S O
Tetrachioroethene...................................... 127-18-4 « 0  007 «  6 0
Chloroform.............................. 6 7 -6 6 -3 • 0.046 «  6  2
Carbon tetrachloride............... 5 6 -2 3 -5 *0 057 «  6  ?
Antimony.....................................  , . 7440-36-0 • 0.60 fcâÂ
Toluene........... ............................................. 108-88-3 *0380 «  0  034
Acetophenone............................................ 9 6 -6 6 -2 0 ,0 1 0 «  19
Diphenylamine.................................... ........ 2 2 -3 9 -4 * 0.52 N Ä
Diphenylniirosamine................................. 8 6 -3 0 -6 *0.40 NA
Sum of Diphenylamine and Diphenyl-

nitrosamine. NÀ « 1 3
Phenol........................................ ................... 108-95-2 0.039 « 1 2
Chromium (To ta l)............................... ........ 7440-47-32 0.35 NA
Nickel.................... „ ............................ .......... 7440-02-0 0 4 7 NA
Phthalic anhydride (measured as 8 5 -4 4 -9 «0 .5 4 « 2 8

Phthalic acid).
Phthalic anhydride (measured as 8 5 -4 4 -9 «0 .5 4 « 2 8

Phthalic acid).
1,1 -Dichioroetftane..................................... 7 5 -34 -3 «  0  007 « 6 0
trans-1,2-Dichloroethane.................... . «0 .0 3 3 « 6 0
Hexachlofobutadiene..................... ...... . 8 7 -6 8 -3 «0 .0 0 7 « 5 .6
HexacMoroethane.......................... .......... . 67 -72-1 • 0.033 « 2 8
Pentachloroethane............................ 7 6 -01 -7 « 0  033 ' ■ ■ « 6 61 ,1 ,1 ,2 -Tetrachioroethane......................... 6 3 0-20 -6 «0 .0 0 7 « 5 .61 ,1 ,2 ,2 -Tetrachioroethane........_............. 7 9 -3 4 -6 «0 .0 0 7 « 5 -61 ,1 , 1-Trichloethane...................... 7 1 -5 5 -6 «  0.007 « 6 0
1,1,2 -T  richlorethane...................... ............ 7 9 -0 0 -5 « 0 0 0 7 «  6 0
Tetrachioroethylene................................ 127-18-4 « 0 0 0 7 «  6  0
Cadmium.................................................... . 7440-43-9 6.4 NA
Chromium (To ta l)............ .......................... 7440-47-32 0.35 NA
Lead................... 7439-92-1 0.037 N Â
Nickel:...____________ _________________ _ 7440-02-0 0.47 NA
Chloroform.......... .................. ......... ............. 6 7 -6 8 -3 0 4 6 «  6  01 ,2-Dichloroethane........................... 107-06-2 0  91 «  6 0
1,1 -Dichloroethytene................................... 7 5 -3 5 -4 0.025 «  6 .01 ,1 ,1 -Trichloroethane............................ 7 1 -5 5 -6 0.054 «  6 .0
Vinyl chloride.................. ...... ...................... 7 5 -0 1 -4 0.27 « 6 0
o-Dicrilorobenzene................ 95-50-1 «  0  008
p-Dichiorobenzene.................... ................. 106-46-7 «  0.008 NA
Hexachlorobutadiene.................. .........,..... 8 7 -6 8 -3 «  0.007 « 5 .6
Hexachlorobutadiene.............. .......... ....... 67 -72-1 «0 .0 3 3 « 2 8
Hexachloropropene.................................... 1888-71-7 NA «  19
Pentachlorobenzene.......................... . 608-93 -5 NA « 2 8
Pentachloroethane...................................... 7 6 -0 1 -7 «0 .0 0 7 « 5 .6
1,2,4,5-Tetrachlorobenzene........... ......... 9 5 -9 4 -3 «0 .0 1 7 «  14
Tetrachloroethane...................... ............... 127-18-4 «0 .0 0 7 » 6 01 ,2,4-Trichlorobenzene.............................. 120-82-1 «0 .0 2 3 «  19
Arsenic........ .................................. .......... .:... 7440-38-2 0.79 NA
Hexachloropentadiene......... ................. . 7 7 -4 7 -4 * 0.057 « 2 .4
CNordane...................................................... 5 7 -7 4 -9 *0.0033 «0 .2 6
Heptachlor....................... ............................. 7 6 -4 4 -8 *0 .0 1 2 «0 .0 6 6
Heptachlor epoxide.................................... 1024-57-3 *0.016 «  o:o6 6
Hexachiorocyclopentadiene............ ........ 7 7 -4 7 -4 * 0.057 «  2.4
Hexachlorocyclopentadiene.....____ ____ 7 7 -4 7 -4 * 0.057 «  2.4
Acenaphthene............................... .............. 8 3 -3 2 -9 NA « 3 .4
Anthracene................................................... 120-12-7 NA « 3 .4
Benz(a)anthracene............ ;........................ 5 6 -5 5 -3 * 0.059 « 3 .4
Benzo(a)pyrene...................... ................. . 5 0 -3 2 -8 NA « 3 .4
Chrysene............ ......................................... 21 8-01 -9 *0.059 «  3.4
Dibenz(a.h)anthracene...................... ....... 5 3 -7 0 -3 NA « 3 .4
Fluoranthene-....................... ....................... 20 6-44 -0 *0.068 « 3 .4
Fluorene........................................ ....... ........ 8 6 -7 3 -7 NA «  3.4
lndeno(1,2,3-cd)pyrene........ ...................... 193-39-5 NA « 3 .4
Cresols (m - and p-isomers) - ................... *0 77 NA
Naphthalene..:..__ 3 1 -2 0 -3 *0.059 « 3 .4
o-cresol— .............................. ........................ 95 -48 -7 *0 .1 1 NA
Phenanthrene..... ................ - ....... ............... 85 -0 1 -8 *0.059 « 3 .4
Phenol.................................. ...... ...... ........... 108-95-2 0.039 NA
Pyrene.......... ................................................. 129-00-0 * 0.067 « 8 .2
Disulfoton...................................................... 298-04-4 * 0.025 «  0 .1
Disulfoton................. ......... ..... ..... ............... 298-04-4 *0.025 « 0 .1
Toluene......................................................... 108-88-3 * 0.080 « 2 8
Phorate....... ..................... ...... ....................... 298-02-2 0.025 « 0 . I
Phorate-------- ------ ......________ _ _____ 298-02-2 0.025 « 0 .1
Toxaphene.................................................... 8001-35-1 * 0.0095 « 2 .61 ,2,4,5-Tetrachlorobenzene..................... 95 -9 4 -3 * 0.055 «  4.4
o-Dichlorobenzene...................................... 95-50-1 *0.088 «4 .4
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Waste code See also Regulated hazardous constituent

C A S  No. for 
regulated 
hazardous 
constituent

Wastewaters
concentration

(mg/f)

Non
wastewaters 

concentration 
(mg/kg)

p-Dichlorobenzene...................................... 106-46-7 *0.090 •4.4
Pentachlorobenzene.................................. 6 0 8-93 -5 *0.055 • 4 4
1,2,4-T richlorobenzene.............................. 120-82-1 *0.055 * 4 .4

K043.......... .................................................... 120-83-2 • 0.049 • 0.38
2,6-Dichlorophenol...................................... 8 7 -6 5 -0 •0.013 •0.34
9,4,6-Trirhlnrophfinnl ............... 9 5 -9 5 -4 • 0.016 • 8  2
2,4,6-Trichkxophenoi................................. 8 8 -0 6 -2 •0.039 •7.6
Tetrachlorophenols (Total)....................... •0.018 • o.6 a
Pentachlorophenol...................................... 8 7 -8 6 -5 • 0 .2 2 •1.9
Tetrachloroethene....................................... 7 9 -0 1 -6 •0.006 • 1 .7
Hexachlorodibenzo-p-dioxins__________ • 0 .0 0 1 • 0 .0 0 1
Hexachlorodibenzo-furans....................... • 0  0 0 1 • 0 .0 0 1
Pentachlorodibenzo-p-dioxins.................. • 0 .0 0 1 • 0 .0 0 1
Pentachlorodibenzo-furans...................... • 0  0 0 1 • 0  0 0 1
Tetrachlorodibenzo-p-dioxins................... • 0 .0 0 1 • 0 .0 0 1
T  etrachlorodibenzo-turans....................... • 0  0 0 1 • 0 .0 0 1

K046............. .................... ............................ Table C C W E  in 268.41.............................. Lead................................................................ 7439-92-1 0 037 NA
K048..................................................... ......... Table C C W E  in 268.41.............................. Benzene..................................................... 7 1 -4 3 -2 • O Q 11 * 14

Benzo(a)pyrene........................................... 50 -3 2 -8 •0.047 • 1 2
Bis(2-ethyihexyl)phthalate........................ 117-81-7 •0.043 • 7 3
Chrysene___________________ ____ _____ 218-01 -9 •0.043 • 15
Di-n-butyl phthalate..................................... 8 4 -7 4 -2 •0.06 •3.6
Ethylbenzene................................................ 100-41-4 • 0 .0 1 1 • 14
Fluorene........................................................ 8 6 -7 3 -7 •0.05 NA
Naphthalene................................................. 9 1 -2 0 -3 •0.033 • 42
Phenanthrene............................................... 8 5 -0 1 -8 • 0.039 • 34
Phenol............................................................ 108-95-2 • 0.047 •3.6
Pyrene............................................................ 129-00-0 •0.045 • 36
Toluene......................................................... 108-88-3 • 0 .0 1 1 • 14
Xylene(s)................................................... • 0  0 1 1 • 2 2
Cyanides (Total).......................................... 5 7 -1 2 -5 • 0.028 • 1.8
Chromium (To ta l)....................................... 7440-47-32 0 .2 NA
Lead................................................................ 7439-92-1 0.037 NA

K049............................................................... Table C C W E  in 268.41.............................. Anthracene......................................... 120-12-7 • 0 039 • 28
Benzene........................................................ 7 1 -4 3 -2 • 0 .0 1 1 • 14
Benzo(a)pyrene........................................... 5 0 -3 2 -8 •0.047 • 1 2
Bis(2-ethylhexyl)phthalate........................ 117-81-7 •0.043 •7.3
Carbon disulfide........................ ................. 7 5 -1 5 -0 • 0 .0 1 1 NA
Chrysene....................................................... 2218-01-9 •0.043 • 15
2,4-Dimethylphenol..................................... 105-67-9 •0.033 N A
Ethylbenzene................................................ 100-41-4 • 0 .0 1 1 • 14
Naphthalene................................................. 9 1 -2 0 -3 • 0.033 • 42
Phenanthrene.............................................. 8 5 -0 1 -8 • 0.039 •34
Phenol............................................................ 108-95-2 •0.047 •3.6
Pyrene............................................................ 129-00-0 •0.045 •36
Toluene......................................................... 108-88-3 • 0 .0 1 1 • 14
Xylene(s)............................... ........................ • 0 0 1 1 • 2 2
Cyanides (Total)....... .................................. 5 7 -1 2 -5 • 0.028 • 1 .8
Chromium (To ta l)........................................ 7440-47-32 0 .2 NA
Lead................................................................ 7439-92-1 0.037 NA

K050............................................................... Table C C W E  in 268.41.............................. Benzo(a)pyrene........................................... 5 0 -3 2 -8 • 0.047 • 1 2
Phenol............................................................ 108-95-2 •0.047 •3.6
Cyanides (Total)..................... .................... 5 7 -1 2 -5 • 0.028 • 1 .8
Chromium (To ta l)........................................ 7440-47-32 0 .2 NA
Lead................................................................ 7439-92-1 0.037 NA

K051............................................................ .. Table C C W E  in 268.41............................. Acenaphthene ................................... 20 8-96 -8 • 0 06 NA
Anthracene.................................................... 120-12-7 • 0.039 • 28
Benzene........................................................ 7 1 -4 3 -2 • 0 .0 1 1 • 14
Benzo(a)anthracene.................................. 5 0 -3 2 -8 •0.043 • 2 0
Benzo(a)pyrene........................................... 117-81-7 •0.047 • 1 2
Bis(2-ethyihexyl)phthalate........................ 7 5 -1 5 -0 •0.043 •7.3
Chrysene....................................................... 2218-01-9 •0.043 • 15
Di-n-butyl phthalate..................................... 105-67-9 «0 .0 6 •3.6
Ethylbenzene............................................... 100-41-4 • 0 .0 1 1 • 14
Fluorene....................................................... 8 6 -7 3 -7 •0.05 • N A
Naphthalene................................................. 9 1 -2 0 -3 • 0.033 • 42
Phenanthrene............................................... 8 5 -0 1 -8 • 0.039 • 34
Phenol............................................................ 108-95-2 • 0.047 •3.6
Pyrene............................................................ 129-00-0 •0.045 « 3 6
Toluene......................................................... 108-88-3 • 0 .0 1 1 • 14
Xylene(s)................................... ................... • 0 .0 1 1 • 2 2
Cyanides (Total).......................................... 5 7 -1 2 -5 •0.028 • 1 .8
Chromium (To ta l)........................................ 7440-47-32 0 .2 NA
Lead................................................................ 7439-92-1 0.037 NA

K052.................................................... Table C C W E  in 268.41.............................. 7 1 -4 3 -2 • 0  0 1 1 • 14
Benzo(a)pyrene........................................... 5 0 -3 2 -8 •0.047 • 12
o-Cresol......................................................... 9 5 -4 8 -7 • 0 .0 1 1 *6.2
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Waste code See also Regulated hazardous constituent
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hazardous 
constituent

Wastewaters
concentration

(mg/1)
Non

wastewaters
concentration

(mg/kg)

p-Cresol......................................................... 106-44-5 • 0 .0 1 1 • 6 .2
2,4-Oimethytphenol..................................... 105-67-9 • 0.033 • N A
Ethylbenzene................................................ 100-41-4 • 0 .0 1 1 • 14
Naphthalene................................................. 91 -2 0 -3 * 0.033 • 42
Phenanthrene.............................................. 85 -0 1 -8 • 0.039 • 34
Phenol............................................................ 108-95-2 •0.047 •3.6
Toluene......................................................... 108-88-3 • 0 .0 1 1 «  14
Xylenes........................................................... • 0 .0 1 1 • 2 2
Cyanides (Total).......................................... 57 -1 2 -5 • 0.028 • 1 .8
Chromium (To ta l)........................................ 7440-47-32 0 .2 NA
Lead................................................................ 7439-92-1 0.037 NA

K06C Benzene........................................................ 7 1 -4 3 -2 *•« 0.17 • 0.071
Benzo(a)pyrene........................................... 50 -3 2 -8 *•• 0.035 •3.6
Naphthalene................................................. 9 1 -2 0 -3 *•« 0.028 •3.4
Phenol............................................................ 108-95-2 *•« 0.042 •3.4
Cyanides (Total).......................................... 5 7 -1 2 -5 1.9 1 .2

K 0 6 1 ........................... ...............................- Table C C W E in 268.41 and Table 2 Cadmium.................................. _ .................. 7440-43-9 1.61 NA
in 268.42.

Chromium (To ta l)........................................ 7440-47-32 0.32 NA
Lead................................................................ 7439-92-1 0.51 NA
Nickel.............................................................. 7440-02-0 0.44 NA

K 0 6 2 ............................... ............................. Table C C W E in 2 6 8.4Î........... ....... ..... ..... Chromium (To ta l)........................................ 7440-47-32 0.32 NA
Lead................................................................ 7439-92-1 0.04 NA
Nickel.............................................................. 7440-02-0 0.44 NA

K 0 6 9 ........................ ......... ........................._. Table C C W E  in 268.41 and Table 2 Cadm ium ....................................................... 7440-43-9 1 .6 NA
in 268.42.

Lead........................................ ........................ 7439-92-1 0.51 NA
K071 Table C C W E  in 268.41.............................. Mercury........................................................... 7439-97-6 0.030 NA
K073 .......................... Carbon tetrachloride.................................. 5 6 -23 -5 ’ 0.057 • 6 .2

Chloroform.................................................... 6 7 -6 6 -3 * 0.046 « 6 .2
Hexachloroethane....................................... 67-72-1 ’ 0.055 « 3 0
Tetrachloroethene....................................... 127-18-4 ‘ 0.056 « 6 .2
1,1,1-Trichloroethane................................. 7 1 -5 5 -6 • 0.054 « 6 .2

K083 Table C C W E  in 268.41.............................. Benzene ............................................ 7 1 -4 3 -2 *0.14 • 6 .6
Aniline............................................................. 6 2 -5 3 -3 *0.81 « 1 4
Diphenylamine............................................. 2 2 -3 9 -4 '  0.52 NA
Diphenylnitrosamine.................................... 8 6 -3 0 -6 *0.40 NA
Sum of Diphenylamine and Diphenyl-

nitrosamine. NA «  14
Nitrobenzene................................................ 9 8 -9 5 -3 * 0.068 « 1 4
Phenol............................................................ 108-95-2 0.039 « 5 .6
Cyclohexanone............................................ 108-94-1 0.36 « 3 0
Nickel.............................................................. 7440-02-0 0.47 NA

K 0 8 4 ............................................................ Arsenic............................................................ 7440-38-2 0.79 NA
K 085.................... „  ......................... ..... Benzene........................................................ 7 1 -4 3 -2 *0.14 « 4 .4

Chlorobenzene............................................ 108-90-7 * 0.057 « 4 .4
o-Dichlorobenzene...................................... 95-50-1 * 0.088 « 4 .4
m-Dichlorobenzene..................................... 541-73-1 * 0.036 « 4 .4
p-Dichiorobenzene...................................... 106-46-7 * 0.090 « 4 .4
1,2,4-Trichlorobenzene.............................. 120-82-1 * 0.055 « 4 .4
1,2,4,5-Tetrachlorobenzene..................... 9 5 -94 -3 * 0.055 « 4 .4
Pentachlorobenzene.................................. 608-93 -5 0.055 « 4 .4
Hexachlorobenzene................................... 118-74-1 * 0.055 « 4 .4
Aroclor 1016................................................. 12674-1, 2 *0.013 ® 0.92
Aroclor 1221........ ........................................ 11104-28-2 *0.014 «0 .9 2
Aroclor 1232....................... .......... .............. 11141-16-5 *0.013 «0 .9 2
Aroclor 1242................................................. 53469-21-9 *0.017 «0 .9 2
Aroclor 1248................................................. 12672-29-6 *0.013 «0 .9 2
Aroclor 1254................................................. 11097-69-1 *0.014 ® 1 .8
Aroclor 1260................................................. 11096-82-5 *0.014 ® 1.8

KHRfi Table n r .W F  in Pfifi 41 Acetone.......................................................... 67-64-1 0.28 * 160
Acetophenone.............................................. 9 6 -8 6 -2 0.010 « 9 .7
Bis(2-ethylhexyl)phthalate........................ 117-81-7 *0.28 « 2 8
n-Butyl alcohol.............................................. 7 1 -3 6 -3 5.6 « 2 .6
Butylbenzylphthalate................................... 8 5 -6 8 -7 *0.017 « 7 .9
cyclohexanone............................................. 108-94-1 0.36 NA
1,2-Dichlorobenzene................................... 95-50-1 0.088 « 6 .2
Diethyl phthalate......................................... 8 4 -6 6 -2 *0 .2 0 « 2 8
Dimethyl phthalate...................................... 131-11-3 * 0.047 « 2 8
Di-n-butyl phthalate..................................... 8 4 -7 4 -2 * 0.057 « 2 8
Di-n-octyl phthalate..................................... 117-84-0 *0.017 « 2 8
Ethyl acetate................................................. 141-78-6 *0.34 « 3 3
Ethylbenzene................................................ 100-41-4 * 0.057 « 6 .0
Methanol....................................................... 67-56-1 *5.6 NA
Methyl isobutyl ketone............................... 108-10-1 0.14 « 3 3
Methyl ethyl ketone.................................... 7 8 -93 -3 0.28 « 3 6
Methylene chloride...................................... 7 5 -0 9 -2 * 0.089 « 3 3
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C A S  No. for 
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Wastewaters
concentration

(mg/l)

Non-
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Naphthalene................................................. 9 1 -20 -3 * 0.059 •3.1
Nitrobenzene................................................ 9 8 -95 -3 *0.068 • 14
Toluene......................................................... 108-88-3 *0.080 • 281 ,1 ,1  -Trichloroethane................................. 7 1 -5 5 -6 *0.054 « 5 .6
T  richloroethylene......................................... 7 9 -0 1 -6 *0.054 •5.6
Xylenes (To ta l)............................................ *0.32 • 28
Cyanides (Total).......................................... 57 -1 2 -5 1.9 1.5
Chromium (To ta l)........................................ 7440-47-32 0.32 NA
Lead................................................................ 7439-92-1 0.037 NA

K087............................................................... Table C C W E in 268.41............. ................ Acenaphthalene.......................................... 208-96-8 • 0.028 3 4
Benzene....................... „ .............................. 7 1 -4 3 -2 •0.014 • 0.071
Chrysene....................................................... 21 8-01 -9 • 0.028 • 3 4
Fluoranthene................................................. 206-44-0 •0.028 •3.4
lndeno(1 ,2,3-cd)pyrene.............................. 193-39-5 • 0.028 •3.4
Naphthalene................................................. 9 1 -20 -3 •0.028 •3.4
Phenanthrene....................... ....................... 8 5 -0 1 -8 • 0.028 •3.4
Toluene......................................................... 108-88-3 •0.008 •0.65
Xylenes........................................................... • 0.014 • 0  07
Lead......... ....................................................... 7439-92-1 0.037 NA

K 093............................................................... Phthalic anhydride (measured as 8 5 -4 4 -9 •0.54 * 2 8
Phthalic acid).

K 094............................................................... Phthalic anhydride (measured as 8 5 -4 4 -9 •0 54 *28'
Phthalic acid).

K 095............................................................... 1,1,1,2 -T etrachloroethane........................ 630-20 -6 0 057 * 5 61 ,1 ,2 ,2 -Tetrachloroethane........................ 7 9 -3 4 -6 0.057 * 5 .6
T  etrachloroethene....................................... 127-18-4 0.056 * 6 .0
1,1,2-T richloroethane................................. 7 9 -0 0 -5 0.054 • 6 .0
Trichloroethylene......................................... 7 9 -0 1 -6 0.054 « 5 .6
Hexachloroethane....................................... 67-72-1 0.055 * 2 8
Pentachloroethane......................... ............ 7 6 -0 1 -7 0.055 •5.6

K096............................................................... 1,1,1,2 -T etrachloroethane........................ 6 3 0-20 -6 0 057 * 5 6
1,1,2,2-T etrachloroethane........................ 7 9 -3 4 -6 0.057 « 5 .6
Tetrachloroethene....................................... 127-18-4 0.056 • 6 .01 ,1 ,2 -Trichloroethane................................. 7 9 -0 0 -5 0.054 « 6 .0
Trichloroethene........................................... 7 9 -0 1 -6 0.054 •5.6
1,3-Dichlorobenzene.................................. 541-73-1 0.036 * 5 .6
Pentachloroethane...................................... 7 6 -01 -7 0.055 « 5 .6
1,2,4-T richlorobenzene.............................. 120-82-1 0.055 «  19

K097............................................................... 77_47_4 * 0.057 2.4
Chlordane...................................................... 5 7 -7 4 -9 * 0.0033 «0 .2 6
Heptachlor..................................................... 7 6 -44 -8 *0 .0 0 1 2 •0.066
Heptachlor epoxide.....:.............................. 1024-57-3 *0.016 « 0  066

K098............................................................... Toxaphene.................................................... 8001-35-1 *0 0095 « 2 6
K099............................................................... 94_75_7 « 1

Hexachlorodibenzo-p-dioxins................... • 0 .0 0 1 « 0 .0 0 1
Hexachlorodibenzofurans......................... • 0  0 0 1 * 0  0 0 1
Pentachlorodibenzo-p-dioxins.................. « 0  0 0 1 « 0  0 0 1
Pentachlorodibenzofurans........................ • 0  0 0 1 « 0  0 0 1
T  etrachlorodibenzo-p-dioxins................... « 0 .0 0 1 « 0  0 0 1
T  etrachlorodibenzof urans.......................... • 0  0 0 1 « 0  0 0 1

K100....................................................... ....... Table C C W E in 268.41.............................. Cadmium........... ........................................... 7440-43-9 1 6 NA
Chromium (To ta l)........................................ 7440-47-32 0.32 NA
Lead................................................................ 7439-92-1 0.51 NA

K101............................................................... ® Q 27 «  14
Arsenic............................................................ 7440-38-2 0.79 N A
Cadmium....................... ............................... 7440-43-9 0.24 NA
Lead................................................................ 7439-92-1 0.17 N A
Mercury.......................................................... 7439-97-6 0.082 NA

K 1 0 2 ............................................................... Table C C W E in 268.41..........  ................ • 0  0 2 » * 13
Arsenic.......................................................... 7440-38-2 0.79 NA
Cadmium....................... ............................... 7440-43-9 0.24 NA
Lead........................ ;...................................... 7439-92-1 0.17 NA
Mercury.......................................................... 7439-97-6 0.082 NA

K103....................................................... 6 2 -53 -3 « 4 5 5 6
Benzene........................ ............................... 7 1 -43 -2 •0.15 * 6 .0
2,4-Dinitrophenol................................ ........ 5 1 -28-5 «0 .61 * 5 .6
Nitrobenzene............................................... 9 8 -95 -3 «  0.07C *5.6

r Phenol............................................................ 108-95-2 «  1.4 * 5.6
K1G4...............................................................,............................................................................ 6 2 -5 3 -3 @ 4 A

Benzene........................................................ 7 1 -4 3 -2 «0 .1 5 * 6
2,4-Dinitrophenol.......’............................... 5 1 -28 -5 «0 .61 5.6
Nitrobenzene............................ ................. 9 8 -95 -3 «  0.073 *5.6
Phenol............................................................ 108-95-2 • 1.4 *5.6
Cyanides (Total)..........................:....... ....... 5 7 -12 -5 2.7 * 1 .8

K105............................................................... Benzene......................................... 7 1 -43 -2 0  V » 4 41 ' K il t ! Chlorobenzene............................................ 108-90-7 0.057 >  4.4
o-Dichlorobenzene...................................... 95-50-1 0.08£ * 4.4
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p-Dichlorobenzene...................................... 106-46-7 0.090 « 4 .4
2,4,5-Trichlorophenol................................. 95 -9 5 -4 0.18 *4 .4
2,4,6-Trichlorophenol................................. 8 8 -0 6 -2 0.035 * 4 .4
2-Chlorophenol............................................ 9 5 -57 -8 0.044 * 4 .4
Phenol............................................................ 108-95-2 0.039 * 4 .4

K 1 0 6 ............................................... ............... Table C C W E  in 268.41 and Table 2 Mercury........................................................... 7439-97-6 0.030 NA
in 268.42.

K115.................. ...................... ............. Table C C W E in 268.41.............................. Nickel.............................................................. 7440-02-0 0.47 NA

* Treatment standards for this organic constituent were established based upon incineration in units operated in accordance with the technical requirements of 40 
CFR  Part 264 Subpart O  or Part 265 Suopart O , or based upon combustion in fuel substitution units operating in accordance with applicable technical requirements. A  
facility may certify compliance with these treatment standards according to provisions in 40 CFR  Section 268.7.

* Based on analysts of composite samples.
* As analyzed using SW -846 Method 9010; sample size: 0.5-10; distillation time: one hour to one hour and fifteen minutes.
N A — Not Applicable.

T a b l e  CCW .—C o n s t i t u e n t  C o n c e n t r a t i o n s  i n  W a s t e s

Waste
code

P004 
P010 P011 
P012 
P013

PO 20 
PO 21

PO 22 
P024 
P029

P030

P036
PG37
P038
P039
P047
P048
POSO

P051

P056
P059

P060
P063

P065

P071
P073
P074

P077
P082
P089
P092

P094
P097
P098

P099

P101 
P I 03

Commercial chemical name See also Regulated hazardous constituent

C A S  No. for 
regulated 

hazardous 
constituent

Wastewaters 
concentra
tion (mg/l)

Aldrrn. ...........................  ........ ......... Aldrin.................................................................... 309-00 -2 *0 .2 1
Table C C W E  in 268.41..... Arsenic................................................................ 7440-38-2 0.79

Ta b le  C C W E  in 268.41 Arsenic................................................................ 7440-38-2 0.79
Arsenic trioxide...................... ....  ........... Table C C W E  in 268.41..... Arsenic................................................................ 7440-38-2 0.79

Table C C W E  in 268.41__ Cyanides (Total)................................................ 5 7 -1 2 -5 1.9
Cyanides (Amenable)...................................... 5 7 -1 2 -5 0 .1

2-sec-Butyl-4,6-dinitrophenol (Dinoseb)..... 2-sec-8utyl-4,6-dinitropheno! (Dinoseb)..... 8 8 -8 5 -7 0.066
Cyanides (Total)................................................ 5 7 -12 -5 1.9
Cyanides (Amenable)...................................... 5 7 -1 2 -5 0 .1

Table 2 in 268.42________ Carbon disulfide................................................ 7 5 -1 5 -0 0.014
p-Chloroamlme.............................. ........ .......... p-Chtoroaniline.................................................. 106-47-8 0.46
Copper cyanide ................................. Cyanides (Total)................................................ 5 7 -1 2 -5 1.9

Cyanides (Amenable)...................................... 5 7 -1 2 -5 0 .1
Cyanides (soluble salts and complexes)... Cyanides (Total)................................................ 5 7 -12 -5 1.9

Cyanides (Amenahle)..................................... 5 7 -1 2 -5 0 .1
Table C C W E in 268.41..... Arsenic................................................................ 7440-38-2 0.79

Dieidrin ................... ........... ................... Dieidrin................................................................ 60-57-1 *0.017
Diethylarsine..................................... ................ Table C C W E  in 268.41..... Arsenic................................................................ 7740-38-2 0.79

Disuifoton..................„ ........................... ........ . 298-04 -4 0.017
4,6-Dinitro-o-cresol.......................................... 534-52-1. *0.28
2,4-Dinitrophenol.............................................. 5 1 -2 8 -5 *0 .1 2
Endosulfan I ............................................. '....... 939-98-8 * 0.023
Endosutfan II..................................................... 33213-6-5 * 0.029
Endosulfan sulfate........................................... 1031-07-8 * 0.029
Endrin.................................................................. 7 2 -2 0 -8 * 0.0028
Endrin aldehyde................................................ 7421-93-4 * 0.025

Table ? ^  42 ...... Fluoride............................................................... 16964-48-8 35
Heptachlor......................................................... 7 6 -4 4 -8 *0 .0 0 1 2
Heptachlor epoxide......................................... 1024-57-3 *0.016
Isodrin................................................................. 46 5-73 -6 * 0 .0 2 1
Cyanides (T o ta l).............................................. 5 7 -1 2 -5 1.9
Cyanides (Amenable)...................................... 5 7 -1 2 -5 0 .1 0

Table C C W E  in 268.41 Mercury............................................................... 7439-97-6 0.030
and Table 2 in 268.42.

Methyl parathion............................................... 298-00-0 0.025
Table C C W E  in 268.41..... Nickel.................................................................. 7440-02-0 0.44
Table C C W E  in 268.41..... Cyanides (Table).............................................. 57 -1 2 -5 1.9

Cyanides (Amenable)...................................... 5 7 -1 2 -5 0 .1 0
Nickel.................................................................. 7440-02-0 0.44
p-Nitroaniline..................................................... 1 0 0 - 0 1 - 6 *0.028

Table 2 in 268.42.............. N-Nitrosodimethyiamine................................. 6 2 -7 5 -9 *0.40
Parathion............................................................. 5 6 -38 -2 0.025

Table C C W E  in 268.41 Mercury............................................................... 7439-97-6 0.030
and Table 2 in 268.42.

Phorate............................................................... 29 8-02 -2 0.025
Famphur.............................................................. 5 2 -85 -7 0.025
Cyanides (Total)................................................ 5 7 -1 2 -5 1.9
Cyanides (Amenable).......... ........................... 5 7 -1 2 -5 0 .1 0

Table C C W E in 268.41..... Cyanides (Total)................................................ 5 7 -12 -5 1.9
Cyanides (Amenable)...................................... 5 7 -1 2 -5 0 .1
Silver.................................................................... 7440-22-4 0.29

Ethyl cyanide (Propanenitrile)...................... Ethyl cyanide (Propanenitrile)...................... 107-12-0 *0.24
Selenourea........................................................ Table C C W E  in 268.41..... Selenium............................................................. 7782-49-2 * 1  0

Non
wastewaters 
concentra

tion (mg/kg)

0.066
NA
NA
NA
110
9.1 

* 2.5
110
9.1 
NA

® 16 
110
9.1 
110
9.1 
NA

*0.13 
. NA 

* 0.1 
* 1 60 
* 1 60 

*0.066 
*0.13 
*0.13 
*0.13 
*0.13 

NA
* 0.066 
«0 .0 6 6  
«0 .0 6 6  

110
9.1 
NA

« 0.1
NA
110
9.1 
NA

* 2 8
NA

« 0.1
NA

« 0.1
« 0.1

110
9.1 
110
9.1 
NA8 360 
NA
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T a b l e  CCW .—C o n s t i t u e n t  C o n c e n t r a t i o n s  i n  W a s t e s — Continued
Waste
code Commercial chemical name See also Regulated hazardous constituent

Table C C W E  in 268.41.. Cyanides (Total)............. ................ .........
Cyanides (Amenable)............... ............... ......
Silver— .......... - ............... ..................................
Cyanides (Total)...... .............................. j

♦ Cyanides (Am enable)............................
Table C C W E  in 268.41 Lead ............................... ............................ .....

and Table 2 in 268.42. !T*hl« P in Pfifl 4P I Thallium . .. .. _____ —
Table C C W E  In 268.41__ 1 Selenium. . ... . ___  .. ___________
Table 2 in 268.42 ¿ Thallium ..... ........................................................
Table 2  in 268.42 _ Vanadium.........................................................
Table 2  in 268.42________ Vanadium__ __________________________

Cyanides (Total) _____- J
Cyanides (Amenable) „. _
Toxaphene... _  ............ .....
Acetone.. ......................  ...............................

Table 2  in 268.42_______ j Acetonitrile ........... ....  .....
Acetophenone__  _ __  ________ _
?-Acety!aminofluorene...............................
Acrylonitrile __  ___  ________ _
Aniline.................................................................
Benz(a)anthracene......................................
Benzene........................ „ ...................................
Benzo(a)pyrene................................................
Bis(2-chloreethoxy)me thane______________
Bis(2-chloroethyi)ether ____...._________ _
Bis(2-ch!oroisopropy!) ether__ _____ _____ _
Bis(?-ethylhexyt) pthalate............................
Bromomsthane (Methyl bromide)..... ........ .
4-Bromophenyl phenyl ether__________ j
n-Rr rtyi alcohol . ............................

Table C C W E  in 268.41 Chromium (Total)______  ______ ____ ____t
Chlordane (alpha and gam m a)...................
Chlorobenzene.............................. ..................

Table 2  in 268.42- ....... Chlorobenzilate ............... ............
p-Cbloro-m-cresof.. ................ ...................

Table 2 in 268.42 2-Ghioroethyl vinyl .....  ...............................
Vinyl chloride..................... ........ ...... ................
Chloroform..................— .... ...... .................
Chloromethane (Methyl chloride)...............j
2-Chloronaphthalene ...................................
2-Chloropheno!............... .................. .......... .

Table C C W E  in 268.41__ Naphthalene
Pentachlorophenol__  ___  ___ __ ___
Phenanthrene .........................Pyrene............Toluene............................................. .
Lead...............„  _ ..... .........................
o -C resoi____________  . .... ....... ....
Gresois (rn- and p- isomers)Tahle P in Pfifl.4?.......... :i Cyctohexanone ....n ,P '-n n n ............  .................................. .......................
P4 >'-ODD...................  _ ......... ............—0 4 >'-ODT .... ____  . ......... ...
p^>'-ODT.. ____ __________  __ _____
o .p '-m n  ..............................................
p,p'-DDD ............................................................

p,p -D D E ______ . _________  _________ _
Dibenzo(a»h)anthracene. __________ _____

1,2-Oibromoethane (Ethylene dibromide) ̂  
Dibromonethane. ........... ........ „ ........ ......... j
Oi-n-butyt phthalate ____________ __
o-Oichiorobenzene. ______ „ _________ „ j
m-Dichtorober.zGne..
p-Oichlorobenzene... ______  — ......... .....
Oichtorodif luoromethane............................... .
1,1-Dichioroethane __________ ______1 ,2-Dichioroethane .................1 ,1 -Oichloroethylene............ .....  .................
trans-1,2-Dichioroethylene... . ....... .......
Methylene chloride—  ____
2,4-Oichlorophenol...... ................................
2.6-DichiOfOphenot_______________________

C A S  No. for 
regulated 
hazardous 
constituent

Wastewaters 
concentra
tion (mg/l)

Non-
wastewaters 
concentra

tion (mg/kg)

5 7 -1 2 -5 1.9 1 1 0
5 7 -1 2 -5 0 .1 0 9.1
7440-22-4 0 2 9 N A
5 7 -1 2 -5 1.9 1 1 0
5 7 -1 2 -5 0 .1 0 9.1
7439-92-1 0.040 N A

7440-28-0 '0 .1 4 N A
7782-49-2 1 .0 N A
7440-26-0 ‘ 0.14 N A
7440-62-2 *28 N A
7440-62-2 *28 N A
5 7 -1 2 -5 1.9 1 1 0
5 7 -1 2 -5 0 .1 0 9.1
8001-35-1 *0.0095 i • 1 9
67-64-1 0.28 • 160
7 5 -0 5 -8 017 N A
9 8 -8 6 -2 • 0 .0 1 0 •9.7
5 3 -9 6 -3 *0.059 •140
107-13-1 *0.24 • 8 4
6 2 -5 3 -3 0.81 •14
5 6 -5 5 -3 * 0.059 « 8 .2
7 1 -4 3 -2 *0.14 • 36
5 0 -3 2 -6 *0.061 • 8 .2
111-91-1 0.036 • 7.2
111-44-4 0.033 I •7.2
39638-32-9 *0.055 • 7.2
117-81-7 ! •0.54 • 28
7 4 -8 3 -9 *0 .1 1 • 1 5
101-55-3 *0.055 • 15
7 1 -3 6 -3 5.6 • 2 .6
7440-47-32 0.32 N A
5 7 -7 4 -9 *0.0033 «0 .1 3
108-90-7 *0.057 •5.7
5 1 0 -1 5 -6 *0 .1 0 N A
5 9 -5 0 -7 * 0.018 ! • 14
110-75-8 0.057 NA
75 -0 1 -4 '0 2 7  I • 33
6 7 -6 6 -3 *0.046 ; •5.6
74 -8 7 -3 *0.19 I • 33
9 1 -5 8 -7 *0.055 j •5.8
95 -5 7 -8 *0.044 i « 5 .7
216-01 -9 *0.059 ! « 8 .2
91 -2 0 -3 •0.031 ! « 1 .5
8 7 -8 6 -5 • 0.18 ! « 7 .4
8 5 ^ ) i -8 •0.031 « 1 .5
129-00-0 • 0.028 ! « 2 8
108-88-3 •0.028 • 33
7439-92-1 ! •0.032 

•0:037 i
N A

9 5 -4 8 -7  1 *0 .1 1  ! « 5 .6
*0.77 i « 3 9

108-94-1 0.36 | N A
5 3 -1 9 -0 0.023 •0.087
72 -5 4 -8 0.023 «0 .0 8 7
78 9-02 -6 *0.9039 1 •0.087
5 0 -2 9 -3 *0.0039 : •0.087
5 3 -1 9 -0  ! *0.023 1 •0.087
72 -5 4 -8 *0.023 ! • 0.087
34 24-6 2-6 *0.031 «  0.087
72 -5 5 -9 *0.031 •0.087
5 3 -7 0 -3 *0.055 j • 8 .2
96 -1 2 -6 *0 .1 1  ! • 15
106-93-4 *0.028 i 15
7 4 -9 5 -3 *0 .1 1  : 15
8 4 -7 4 -2 •0.54 • 28
95-50-1  ! * 0.088 • 6 .2
541-73-1 0.036 6 2
104-46-7 *0.090 • 6 . 2
7 5 -7 1 -8 *0.23 •7.2
7 5 -34-3 * 0.059 7.2
107-06-2 *0 .2 1  ! « 7 .2
7 5 -3 5 -4 *0.025 • 33
156-60-5 *0.054 1 * 33
7 5 -0 9 -2 *0.089 *33
120-83-2  ! *0.044 * 14
8 7 -6 5 -0  ! *0.044 » 14

P104

P i 06P110
P113
P114
P115
P119
P120
P121

PI 23 
U0G2 
U003 
U004 
UQQ5 
UGC9 
1*012 
U018 
U019 
U022 
U024 
U025 
U027 
U028 
U029 
U030 
U'031 
U032 
U036 
U037 
U038 
U039 
U042 
U043 
U044 
U045 
U047 
U048 
U050 
U05I

U 063 
U066 
U067 
U068 
U069 
U070 
U071 
U072 
U075 
U076 
U077 
U078 
U079 
U080 
U081 
U082

Silver cyanide__________________

Sodium cyanide__________________

Tetraethyl lead......_....... ...................

ThaHic oxide________ __ __________
Thallium selenite_________________
ThaBium(l)sulfate_________________
Ammonia vanadate______________
Vanadium pentoxide_____ ________
Zinc cyanide........... ......... ..................

Toxaphene.......................... .................
Acetone____:______ _______________
Acetonitrile.______________________
Acetophenone........ .... ....__________
2-Acetylarninof!uorene.....________
Acrylonitrile______________ ...__ ____

Benz(a)anthracene_______________
Benzene........... ....... ........ ....................
Benzc*(a)pyrene__________________
Bis(2-chtoroethoxy)methane______
Bis(2-ch!oroethyl)ether____________
Bis(2-chloroisopropyl) ether______
Bis(2-ethylhexyl) pthalate_________
Bromomethane (Methyl bromide)..
4-Bromophenyl phenyl ether______
n-Butyt alcohol___________________
Calcium chromate........... ...................
Chlordane (alpha and gam m a)___
Chlorobenzene........ ...........................
Chlorobenzilate.....____ __________
p-Chloro-m-cresoi......... ........ ............
2-Chloroethyl vinyl___ _____________
Vinyl chloride........... .................
Chloroform....... ........ ........... ................
Chloromethane (Methyl chloride)..
2-Chloronaphthalene....... ..................
2 Chiorophenol........_..........................
Chrysene____ _____ _______________
Creosote...__...____ ,__ A:_________

U052 Gresois (Cresyiic acid)__

U057 Cyclohexanone................
UO60 O DD .....................................

UQ61 D D T ____________________

Dibenzo(a,h)anthracene_________________
1.2- Dibromo-3-chloropropane-----1 .2 -  Dibromoethane (Ethylenedibramide).
Dibromonethane............... ............................
Di-n-butyl phthalate_____ _______________
o-Diohlorobenzene________ „ __________
m- Dichlorobenzene____________________
p-Didhlorobenzene____ _______ ...________
Dichlorodifluoromethane________________1,1  -Dichioroethane .„__ ________________1 .2 -  O ichloroethane______ ____
1.1- Diohloroethylene.................................. ...................... ......................
1.2- Dichloroethylene....................
Methylene chloride___ _________________
2,4-Dichtorophenol........................................
2,6-Dichlorophenol........................................

Rl
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T a b l e  CON.— C o n s t i t u e n t  C o n c e n t r a t i o n s  in  W a s t e s — Continued

Waste
code Commercial chemical name See also Regulated hazardous constituent

C A S  No. for 
regulated 

hazardous 
constituent

Wastewaters 
concentra
tion (mg/l)

Non
wastewaters 
concentra

tion (mg/kg)

U083 1,2-Dichloropropane........................................ 1,9-Dichlnrnprnpane........................ 7 8 -6 7 -5 * 0 85 1 18
U084 1,3-Dichloropropene........................................ cts-1,3-Dichloropropylene.............................. 10061-01-5 *0 036 1 18

trans-1,3-Dichloropropylene.......................... 10061-02-6 * 0.036 > 18
U088 Diethyl phthalate............................................... 8 4 -6 6 -2 1 0.54 1 28
U093 p-Dtmethylaminoazobenzene....................... Tahle 2 in 288 42 6 0 -1 1 -7 * 0.13 NA
U101 2,4-Dimethylphenol..................... .................... 2,4-Dimethylphenol........... 105-67-9 * 0  036 1 14
U102 Dimethyl phthalate........... ............................... Dimethyl phthalate........................................... 131-11-3 1 0 54 i 28
U105 2,4-Dinitrotoluene............................................ 2,4-Dinitrotoluene................................ 121-14-2 * 0  32 1 140
U106 2,6-Dinitrotoluene............................................. 2,6-Dinitrotoluene.......................................... 6 0 6-20 -2 *0 55 1 28
U107 D4-n-octy1 phthalate......................................... Di-n-octyl phthalate......................................... 117-84-0 1 0.54 1 28
U108 1,4-Dioxane........................................................ 123-91-1 * 0  1 2 1 170
U 1 1 1 Di-n-prnpylnitrnsnamina................................. 6 2 1-84 -7 * 0  40 1 1 4
U112 Ethyl acetate..................................................... Ethyl acetate..................................................... 141-78-6 * 0 3 4 1 33
U117 Ethyl ether......................................................... Ethyl ether......................................................... 6 0 -2 9 -7 * 0 .1 2 1 160
U118 Ethyl methacrylate....... .............................. . Ethyl methacrylate........................................... 9 7 -6 3 -2 * 0 14 1 160
U120 Fluoranthene..................................................... Fluoranthene..................................................... 206-44 -0 * 0.068 1 8 .2
U 1 2 1 Trichloromonofluoromethane....................... 7 5 -6 9 -4 * 0  0 2 0 1 33
U127 Hexachlorobenzene......................................... Hexachlorobenzene................................ ........ 118-74-1 * 0.055 1 37
U128 Hexachiorobutadiene..................... ................ Hexachiorobutadiene...................................... 8 7 -6 8 -3 *0 055 * 28
U129 Lindane.............................................................. alpha-BH C......................................................... 3 1 9-84 -6 * 0  00014 1 0666

beta-BH C............................................................ 319-85 -7 0.00014 * 0.066
Delta-BHC........... ............................................... 3 1 9-86 -8 0.023 »0.066
gamma-BHC (Lindane).................................. 5 8 -8 9 -9 0.0017 »0.066

U130 Hexachtorocyclopentadiene.......................... Hexachlorocyclopentadiene.......................... 77_47_7 *0 057 » 3 6
U131 Hexachloroethane........................................... Hexachloroethane........................................... 67 -72-1 * 0.055 * 28
U134 Hydrogen fluoride............................................ Table 2 in 268.42............... Fluoride.......................................... .................... 16964-48-8 35 NA
U136 Cacodylic acid................................................... Table C C W E  in 268.41..... Arsenic................................................................ 7440-38-2 0 79 NA
U137 lndeno(1 ,?,3-c,ri)pyrene . 193-39-5 * 0.0055 i 8 .2
U138 lodomethane..................................................... lodomethane..................................................... 7 4 -8 8 -4 * 0  19 1 65
U140 Isobutyl alcohol................................................. Isobutyl alcohol................................................. 78-83-1 5 6 1 170
U141 Isosatrole....................... .................................... Isosatrole............................................................ 120-58-1 0.081 1 2 6
U142 Kepone...........................„ ................................... Kepone......................................... ....................... 143-50-8 0  0 0 1 1 »0 .13
U144 Lead acetate..................................................... Table C C W E  in 268.41..... Lead..................................................................... 7439-92-1 0.040 NA
U145 Lead phosphate..............................„ ............... Table C C W E  in 268.41..... Lead..................................................................... 7439-92-1 0 040 NA
U146 Lead subacetate.............................................. Table C C W E  in 268.41..... L ead..................................................................... 7439-92-1 0 040 NA
U151 Mercury.......................................... : ................... Table C C W E  in 268.41 Mercury........................................... ................. 74 39-9 7-6 0.030 NA

and Table 2 in 268.42.
U152 Methacry lonitrile............................................... Methacrylonitrile...................... ............ ..... 126-98-7 * 0.24 1 84
U155 Methapyrilene.................................. ................. Methapyrilene.................................................... 9 1 -8 0 -5 0081 1 1 5
U157 3-Methylchtoanthrene...................................... 3-Methyl cholanthrene..................... ................ 5 6 -4 9 -5 * 0 0055 * 15
U158 4,4’-Methy!enebis(2-chloroani!ine).............. 4.4'-Methylenebis(2-chloroaniline)............... 101-14-4  , *0.50 135
U159 Methyl ethyl ketone......................... ............... Methyl ethyl ketone.:..................................... 7 8 -9 3 -3 O 28 1 36
U161 Methyl isobutyl ketone.................................... Methyl isobutyl ketone.................................... 108-10-1 0 14 * 33
U162 Methyl methacrylate............... .................. 8 0 -6 2 -6 n 14 1 160
U165 Naphthalene...................................................... Naphthalene................................................... 9 1 -2 0 -3 * 0 059 1 3  1
U168 2-Naphthylamine............. ................................ Table 2  in 268.42............... 2-Naphthylamine.................................... 9 1 -5 9 -8 * 0 52 NA
U169 Nitrobenzene..................................................... Nitrobenzene..................................................... 9 8 -9 5 -3 * 0  068 »1 4
U170 4-Nitrophenol..................................................... 4-Nitrophenol.................................................... 100-02-7 * 0 .1 2 »2 9
U172 n-Nitrosodi-n-butylamine................................ n-Nitrosodi-n-butylamine................................. 924-16-3 * 0  40 1 17
U174 N-Nitrosodiethylamine..................................... n-Nitrosodiethyiamine...................................... 5 5 -1 8 -5 *0 40 * 28
U179 N-Nitrosopiperidine................................ ......... n-Nitrosopiperidine.............. ......... 100-75-4 * 0 0 1 3 1 35
U180 N-Nitrosopy rrolidine......................................... 93 0-55 -2 * 0.013 1 35
U181 5-Nitro-o-toluidine............................................ 5-Nitro-o-toluidine............................................. 9 9 -5 5 -8 * 0.32 * 28
U183 Pentachlorobenzene....................................... Pentachlorobenzene....................................... 6 0 8-93 -5 * 0.055 1 37
U185 Pentachloronitrobenzene............................... Pentachloronitrobenzene............................... 8 2 -6 8 -8 »  0.055 » 4  8
U187 Phenacetin.......................................... ............... Phenacetin.......................................................... 6 2 -4 4 -2 0.081 1 16
U188 Phenol................................................................. Phenol ................................. 108-95-2 0639 1 6  p
U190 Phthalic anhydride (measured as Phthal- \ .11-1 r it ¡WïïMjV. Hu i# Phthalic anhydride (measured as Phthal- 8 5 -4 4 -9 1 0.54 *28

ic acid). ic acid).
U192 Pronamide......................................................... Pronamide................................. 23950-58-5 0 093 1 1 5
U196 Pyridine............................................................... Pyridine............................................................ 1 1 0 - 8 6 - 1 * 0 014 * 16
1)203 Safrole............................... „ ......... „ ................... Safrole...................... ................. ................ ........ 9 4 -5 9 -7 0  081 * 2 2
U204 Selenium dioxide..................... ..................... . Table C C W E  in 268.41..... Selenium _______ 1........... ...................... ............ 7782-49-2 1 0 NA
1)205 Selenium sulfide...................................... Table C C W E  in 268.41..... Selenium...................... 7782-49-2 1 .0 NA
U207 1 ,2,4,5-Tetrachlprohenzenp,.,......... ...... ....... 1,2,4,5-TetracMorohenzene........................... 9 5 -9 4 -3 * 0.055 1 19
U208 1,1,1,2-Tetraohlorciethane „ .....  ............ 1 ,1 ,1 ,2 -Tetrachloroethane............................. 6 3 0-20 -6 0.057 ‘ 42
U209 1,1,2,2-Tetraohlnrnethene ... 1 .1 ,2 ,2 -Tetrachloroethane............................. 7 9 -3 4 -5 * 0 057 1 42
U 2 1 0 Tetrachloroethyleno........................................ Tetrachloroethy lene......................................... 127-18-4 * 0 0 5 6 *5 61)211 Carbon tetrachloride.______ ______________ Carbon tetrachloride........................................ 5 6 -2 3 -5 * 0 057 * 5 6
U214 Tallium(l)acetate.....  .................................. Table 2  in 288 42.............. Thallium ............................................................. 74 40-2 8-0 *0 14 NA
U215 ThalHum(l)carbonate........................................ Table 2 in 268.42 Thallium ......... ..................................................... 7440-28-0 * 0 14 NA
U216 Thallium(l)chloride,..... .................................... Table 2 in 288 42 Thallium ............................................................ 7440-28-0 *0 14 NA
U217 Thallium(l)nitrate.................... .......................... Table 2 in 268.42 T h a lliu m .........  .............. 7440-28-0 * 0 T4 NA
U 2 2 0 Toluene............................................................... Toluene............................................................... 108-88-3 * n 080 * 28
U225 Tribromomethane (Rromoform) 7 5 -2 5 -2 * 0.63 * 15
U226 1 ,1 ,1-Trichinrnnthana..................................... 1 ,1 ,1  -Trichloroethane..................................... 7 1 -5 5 -6 * 0654 * 5 6
U227 1,1,2-Trichloroethane...................................... 1 ,1  ̂ -Trichloroethane...................................... 7 9 -0 0 -5 *0.054 » 5 6



2 2 7 1 3_______________ F ed eral R egister /  Voi. 55. N o. 106 /  Frid ay , June 1, 1990 /  R ules an d  R egulationsa— — — ———— —— — —Ta b le  GCW .—C o n st it u e n t  C o n c en t r a t io n s in Wa s t e s —Continued
Waste 
code i Commercial chemical name See also Regulated hazardous constituent

C A S  No. for 
regulated 

hazardous 
constituent

Wastewaters 
concentre- : 
»o n  tmg/E)

Non
wastewaters 
concentra

tion (mg/kg)

U228 T  r ichioroethy lene__________________  j i *0.054 j »5 .6
U235 tris-(2,3-Oibromopropyf)-ptiosphate. ____i 1 2 6-72 -7  j
U239 Xylenes___________ _________I__ ________ J Xytenes ........ ..
U240 2,4-Dichk>rophenoxyace»c acid... „ 9 4  7 5 - 7
U243 Hexachioropropene______________________ 1838-71-7 2 q  9 3 5  <
U247 Methoxychlor___________________ .... 7 2 -4 3 -5 *0-25 ‘ 0.18

standards lor » ms organic constituent were established based upon incineration In units operated in accordance with the technical requirements of 40 
C FH  Part 264 Subpart O or Part 265 Subpart 0, or based upon combustion, in fuel substitution units operating In accordance with applicable technical requirements A 
facility may certify compliance with these treatment standards according to provisions in 40 C FH  Section 268.7.

* Based on analysis of composite samples.3 As analyzed using S W -84 6 Method 9010; sample size: 0.5 -10; distillation »m e: one hour to one hour fifteen minutes.
NA— Not Applicable.* * * * *(c) Notwithstanding the prohibitions specified in paragraph (a) of this section, treatment and disposal facilities may demonstrate (and certify pursuant to § 288.7(b)(5)) compliance with the treatment standards for organic constituents specified in this section provided the following conditions are satisified:(1) The treatment for the organic constituents were established based on incineration in units operated in accordance with the technical requirements of 40 GFR part 264, subpart O or 40 CFR part 265, subpart O , or based on combustion in fuel substitution units operating in accordance with applicable technical requirements;(2) The organic constituents have been treated using the methods referenced in paragraph (c)(1) of this section; and(3) The treatment or disposal facility has been unable to detect the organic constituents despite using its best good- faith efforts as defined by applicable Agency guidance or standards. Until such guidance or standards are developed, such good-faith efforts may be demonstrated where the treatment or disposal facility has detected the organic constituents at levels within an order of magnitude of the treatment standard specified in this section.13. Appendix IV  is added to part 268 to read as follows;Appendix IV —Organometailic Lab PacksHazardous waste with the following EPA waste codes may be placed in an “organometailic" or “Appendix IV  lab pack:”

P001, P0Q2, PQ03, P004, P005, P006, PGQ7, P008, P009, PG13, PQ14, P015, P016,P017, P018, P020, P022, P023, P024,P025, P026, P027, P028, P031, P034,P036, P037, P038, P039, P040, P041,P042, P043, P044, P045, P047, P048,P049, PO50, P051, P054, P056, P057,P058, P059, P060, P062, P063, P064,

P965, P066, P067, P068, P069, PQ70, 
P071, P072, P073, P074, F075, P077, 
P081, P082, P084, P085, P087, P088, 
P089, P092, P093, P094, P095, P098, 
P097, P098, P099, P101, P102, P103, 
P104, P105, P108, P109, P110, P112, 
P113, P114, P115, P118, P118, P119,
P i20, P i22, P i23

U001, U002, U003, U004, U005, U006, 
UÜ07, U008, U009, U010, U011, U012, 
U014, U015, U016, U017, U018, U019, 
U020, U021, U022, U023, U024, U025, 
U026, U027, U028, U029, U030, U031, 
U032, U033, U034, Ü035, U036, U037, 
U038, U039, U041, U042, U043, U044, 
U045, U046, U047, U048, U049, U050, 
U051, U052, U053, U055, U056, U057, 
U058, U059, U060, U061, U062, U063, 
U064, U066, U067, U068, U069, U070, 
U071, U072, U073, U074, U075, U076, 
U077, U078, U079, U080, U081, U082, 
U083, U084, U085, U086, U087, U088, 
U089, U090, U091, U092, U093, U094, 
U095, U096, U097, U098, U099, U101, 
U102, U103, U105, U106, U107, U108, 
U109, U110, U l l l ,  U112, U113, U114,
u ii5 , u n e , U117, u n a , u n a  U 120,
U121, U122, U123, U124, U125, U126, 
U127, U128, U129, U130, U131, Ü132, 
U133, U134, U135, U136, U137, U136, 
U137, U138, U139, U140, U141, U142, 
U143, U144, U145, U146, U147, U148, 
U149, U150, U152, U154, U153, U154, 
U155, U156, U157, U158, U159, U160, 
U161, U162, U164, U165, U166. U167, 
U168 U169, U170, U171, U172, U173, 
U174, U178, U177, U178, U179, U180, 
U181, U182, U183, U184, U185, U186 
U187, U188, U189, U190, U191, U192, 
U193, U194, U196, U197, U200, U201, 
U202, U203, U204, U205, U206, U207, 
U208, U209, U210, U211, U213, U214, 
U215, U216, U217, U218, U219, U220, 
U221, U222, U223, U225, U226, U227, 
U228, U234, U235, U236, U237, U238, 
U239, U240, U243, U244, U246, U247, 
U248, U249, U328, U353, Ü359

F001, F002, F003, F004, F005, F006, F010, 
F020, F021, F023, F024, F026, F027, 
F028

K001, K002, K008, K009, K010, K011, K013, K014, K015, K016, K017, K018, K019, K020, K021, K022, K023, K024, K025, K026, K0Z7, K028, K029, K030, K031, K032, K033, K034. K035, K036, K037, K038, K039, K040, K041, K042, K043, K044, K045, K046, K047, K048, K049, K050, K051, K052, K054, K060. K061, K064, K065, K066, K069, K071, K073, K083, K084, K085, K086, K087, K093, K094, K095, K096, K097, K098, K099, K101, K102, K103, K104, K105, K i l l , K112, K113, K114, K115, K118, K117, K118, K123, K124, K125, K126, K136D001, D002, D003, D004, D005, D006, DC07, D008, D010, D O ll, D012, D013, D014, D015, D016, D017 U032, U138, U144, U145, U146, U163, U214, U215, U218, U21714. Appendix V  is added to part 268 to read as follows;Appendix V —Organic Lab PacksHazardous wastes with the following EPA Hazardous W aste Code No. may be . placed in an “organic" or "Appendix V ;” P001, P002, P003, P004, P005, P006. P007, P008, P009, P013, P014, P015, P018,P017, P018, P020, P022, P023, P025,P024, P028, P027, P028, P031, P034,P036, P037, P038, P039, P040, P041,P042, P043, P044, P045, P048, P047,P048, P049, P050, P051, P054, P057,P058, P059, P060, P062, P063, P064,P064, P065, P066, P067, P068, P069,P070, P071, P072, P073, P074, P075,P077, P081, P082, P084, P085, P087,P088, P089, P092, P093, P094, P095,P096, P097, P098, P099, P101, P102,P103, P I04, P i05, P i08, P ira, P110,P i l l , P112, P113, P114, P115, P116,P118, P119, P i20, P122, Pi 23 U001, U002, U003, U004, U005, U006, U007, U008, U009, U010, U011. U012, U014, U015, U016, U017, U018, U019, U020, U021, U022, U023, U024, U025, Ü026, U027, U028, U029, U030, U031, U033, U034, U035, U036, U037, U038,



22714 Federal Register / V o i 55, N o. 106 / Friday, June 1, 1990 / R ules and RegulationsU039, U041, U042, U043, U044, U045, U046, U047, U048, U049, U050, U051, U052, U053, U055, UO50, U057, U058, U059, U060, U061, U062, U063, U064, U066, U067, U068, U069, U070, U071, U072, U073, U074, U075, U078, U077, U078, U079, U080, U081, U082, U083, U084, U085, U086, U087, U088, U089, U090, U091, U092, U093, U094, U095, U096, U097, U098, U099, U101, U102, U103, U105, U106, U107, U108, U109,u n a  u n i , u n a  U1 1 3 , u ii4 , u n s , u iie , u ii7 , u n a  u n a  u i2 a  U 1 2 1 ,U122, U123, U124, U125, U l2 a  U127, U128, U129, U130, U131, U132, U133, U135, U137, U138, U139, U140, U141, U142, U143, U147, U148, U149, U150, Ù153, U154, U155, U156, U157, U l5 a  U159, U180, U161, U162, U163, U164, U165, U166, U167, U168 U169, U170, U171, U172, U173, U174, U l7 a  U177,
Ul7a U179, U180, U181, Ù182, U183, 
U184, U185, U186 U187, U188, U189, 
U190, U191, U192, U193, U194, U196, 
U197, U200, U201, U202, U203, U205, 
U206, U207, U208, U209, U2ia U21Ì,

U213, U214, U218, U219, U220, U221, U222, U223, U225, U226, U227, U228, U234, U235, U236, U237, U238, U239, U240, U243, U244, U246, U247, U248, U249, U328, U353, U359 F001, F002, F003, F004, F005, F010, F020, F021, F023, F024, F026, F027, F028 K0 0 1 , K009, K O ia K0 1 1 , K013, K014, K015, K016, K017, K018, K019, K020, K021, K022. K023, K024, K025, K026, K027, K029, K030, K031, K032, K033, K034, K035, K03a K037, K038, K039, K040, K041, K042, K043, K044, K045, K04a K047, K048, K049, K050, K051, K052, K054, K060, K065, K073, K083, K084, K085, K086, K087, K093, K094, K095, K096, K097, K098, K099, K101, K102, K103, K104, K105, K i l l , K112, K113, K114, K115, K110, K117, K118, K123, K124, K125, K l2 a  K136 D001, D012, D013, D014, D015, D016, D01715. Appendix V I is added to part 2 6 a  to read as follows:

Appendix VI-—Recommended Technologies to Achieve Deactivation of Characteristics in Section 268.42The treatment standard for many subcategories of D001, D002, and D003 wastes as well as for K044, K045, and K047 wastes is listed in 268.42 simply as “Deactivation to remove the characteristics of ignitability, corrosivity, and reactivity” . EPA has determined that many technologies, when used alone or in combination, can achieve this standard. The following appendix presents a partial list of these technologies, utilizing the five letter technology codes established in 40 CFR 268.42 Table 1. Use of these specific technologies is not mandatory and does not preclude direct reuse, recovery, and/ or the use of other pretreatment technologies provided deactivation is achieved and these alternative methods are not performed in units designated as land disposal.
Waste code/subcategory Nonwastewaters Wastewaters

DOOl^Ignitable Liquids based on 261.21(a)(1)— Low T O C  Nonwastewater Subcategory (containing 1 %  to < 1 0 %

D001 Ignitabie Liquids based on 261.21(a)(1)— ignitable Wastewater Subcategory (containing < 1 %  TO C )...

0001 Compressed Gases based on 261.21(A)(3).

RORGS.t. 
IN C tN ....: 
W ETO X ... 
CH O X D ... 
B iO D G  .... 
n .a ....__ ...

R C G A S ..................
iNciN
F S U B S ...........
A D G A S  fb: INCIN.

R O R G S
INCiN
W E TO X
C H O X D
B1QDG
n.a.

0001 ignitable Reactives based on 261.21 (a )(2 )..... .. .....___ ...___ __; '

0001 Ignitable Oxidizers based on 2 6 l.2 i(a )(4 )..'.'...l......--I

D0 0 2  Acid Subcategory based on 261.22(a)(1) with pH less than or equal to 2 _____ .......

0002 Alkaline Subcategory based on 261.22(a)(1) with pH greater than or equal to 12.5.

0002 Other Corrosives based on 26l.22(aK 2)...„.„...„......^.....„.______ ....... _____

0003 Water Reactives based on 261.23(a) (2), (3), and (4 ) ________________

0003 Reactive Sulfides based on 261^!3(i^(5)...„.;.'„.;...;..™...___

0003 Explosives based on 261.23(a) (6 ), (7), and (8 )....~ ............ _________________________

D003 Other Reactives based on 261.23(a)(1)_____ _______ ......... .............................................„

A D G A S fb. (CHOX D; or CHRED).,.. 
W TR R X ..................................................
c h o x d  ....l.___________ ______
C H R E O  ______ ...........
S TA B L ______ ______________
IN C IN .......... ................... .....................
C H R ED  ___ ______________
i n c i n  ____ L.Z___________
r c q Rr ,..„........
N E U T R ___
IN C IN ......... .............^ ........... .. .. . ..
N E U TR .......
i n c i n  ........_______________________¿
C H O X D ............ ......... ...............
C H R E O ....____ ..........  ................
INCIN .......
S T A B L . . .................... :......... ................
IN C IN ...............................................
W TR R X ______ . . . . . . . . .  
C H O X D ______________ __ _________ _
C H R E O ___ .........._________  .......
C H O X D
C H R E O ______ . . . __________________
IN C IN _____________  ........
STA BI____ ________.. . . . . .  ____ ______
INCIN ....l...^._...U........_-......_.....;„„
C H O X D ................................ ;__ ______
C H R E O ............................ .......................

IN C IN ... 
CH O X D  
C H R EO

n.a.

C H R EO
INCIN
N E U TR
INCIN

N E U TR
INCIN
C H O X D
CH R ED
INCIN

n.a.

C H O X D
C H R EO
BIODG
INCIN
INCIN
C H O X D
CH R ED
BIODG
CAR BN
INCIN
CH O X D
CH R ED
BIODG
CAR BN
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Waste code/subcategory Nonwastewaters Wastewaters

K044 Wastewater treatment sludges from the manufacturing and processing of explosives............................................ C H n x n C H O X D
C H R E D ................................................... CH R ED
IN C IN ...................................................... BIOOG

K045 Spent carbon from the treatment of wastewaters containing explosives..................................................................... C H O X D

CAR BN
INCIN
C H O X D

C H R E D ......... ......................................... C H R E D
IN C IN ...................................................... BIO DG

K047 Pink/red water from T N T  operations.............................................................................................................. ......................... C H O X D ........

CAR BN
INCIN
CH O X D

C H R F D ................................................ C H R E D
IN C IN ...................................................... BIO DG

C A R BN
INCIN

Note: “n.a.” stands for “not applicable”; “fb.” stands for “followed by” .

16. Appendix VIÌ is added to part 268, 'to read as follows:
A p p e n d i x  VII.— E f f e c t i v e  D a t e s  o f  

S u r f a c e  D i s p o s e d  W a s t e s  R e g u l a t 
e d  in  t h e  L D R s  a

[Comprehensive List]

Waste code Waste category Effective date

California list.

California list.

California list.

California list.

Liquid 
hazardous 
wastes, 
including free 
liquids 
associated 
with solid or 
sludge, 
containing 
free cyanides 
at
concentra
tions greater 
than or equal 
to 1 ,0 0 0  mg/l 
or certain 
metals or 
compounds of 
these metals 
greater than 
or equal to 
the prohibition 
levels.

Liquid (aqueous) 
hazardous 
wastes having 
a pH less 
than or equal 
to 2 .

Dilute H O C  
wastewaters, 
defined as 
HOC-waste 
mixtures that 
are primarily 
water and 
that contain 
greater than 
or equal to1 .0 0 0  mg/l 
but less than1 0 .0 0 0  mg/l.

Liquid
hazardous 
waste 
containing 
PCBs greater 
than or equal 
to 50 ppm.

July 8,1987.

July 8 , 1987.

July 8 , 1987.

July 8,1987.

A p p e n d i x  V I I — E f f e c t i v e  D a t e s  o f  
S u r f a c e  D i s p o s e d  W a s t e s  R e g u l a t 
e d  in  t h e  LDRs •— Continued

[Comprehensive List]

Waste code Waste category

California list... Other liquid and 
non-liquid 
hazardous 
wastes 
containing 
H O Cs in total 
concentration 
greater than 
or equal to 
.1 ,0 0 0  mg.

California list... Soil and debris 
H O Cs not 
from
CER CLA/
RCR A
corrective
actions.

California list... Soil and debris 
H O Cs from 
CER CLA/ 
RCRA 
corrective 
actions.

D 001................. All............................
non? All
n o o s ................ AH
D 004................. Inorganic solid 

debris.
D 004................. Nonwastewater...
D004 . . . Wastewater .....
D 005................. Inorganic solid 

debris.
D 005................. AH others...............
D 006................. Inorganic solid 

debris.
D 006................. All others..............
D 007................ Inorganic solid 

debris.
D 007................. All others......
D 008................. Inorganic solid 

debris.
D 008................. Lead acid 

batteries.
D 008................. AH others..............
D 009................. Inorganic solid 

debris.
D 009................. High mercury 

non
wastewater.

D 009................. Low mercury 
non
wastewater.

D 009................. All others...............

Effective date

Nov. 8 , 1988.

July 8 , 1989.

Nov. 8 , 1990.

Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8,1992.

May 8,1992. 
Aug. 8,1990. 
May 8,1992.

Aug. 8,1990. 
May 8 , 1992.

Aug. 8,1990. 
M a y 8 ,1992.

Aug. 8,1990. 
May 8 , 1992.

May 8,1992.

Aug. 8,1990. 
M a y 8 ,1992.

May 8.1992.

May 8,1992.

Aug. 8 , 1990.

A p p e n d i x  V II.— E f f e c t i v e  D a t e s  o f  
S u r f a c e  D i s p o s e d  W a s t e s  R e g u l a t 
e d  in  t h e  LDRs “— Continued

[Comprehensive List]

Waste code

D010 ..........

D010____
D 011_____

D 011_____
D012.....___
D 013_____
D0014____
D0015........
D0016........
D0017____
F001-F005
F001-F005

F001-F005... 
F 0 0 2 b ...........
F005
F006___ ........
F006________
F006

(cyanides).
F007......____
F008...............
F009________
F010________
F010...______
F011..............
F012...........;..
F019..._____...
F020________
F020____ ._...
F021_____.....

Waste category

Inorganic solid 
debris.

Ail others___ _
Inorganic solid 

debris.
AH others____ _

AH, except:______
Small quantity 

generators, 
CER CLA / 
R CR A  
corrective 
action, initial 
generator’s 
solvent-water 
mixtures, 
solvent- 
containing 
sludges and 
solids, and 
non
CER CLA/ 
R CR A  
corrective 
action soils 
with less than 1 percent 
total solvent 
constituents.

Soil and debris....

Wastewater__ .....
Nonwastewater... 
Nonwastewater...

Soil and debris.... 
All others_____ _

Soil and debris....
AH others..............
Soil and debris....

Effective date

May 8 , 1992.

Aug. 8,1990. 
May 8 , 1992.

Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Nov. 8 , 1986. 
Nov. 8 , 1988.

Nov. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
Aug. 8 , 1988. 
July 8 , 1989.

July 8 , 1989. 
July 8 , 1989. 
July 8 , 1989. 
June 8 , 1991. 
June 8,1989. 
July 8 , 1989. 
July 8 , 1989. 
Aug. 8 , 1990. 
Nov. 8 , 1990. 
Nov. 8 , 1988. 
Nov. 8 , 1990.

AH,
All.

All.
AH.
AH.

All
Ail
AH
All

All
All
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A ppendix  VII.— Ef f e c tiv e  Da t e s  o f  

S u r fa c e  D is p o se d  W a s t e s  Re g u l a t 
e d  in t h e  LDRs *—Continued

(Comprehensive List]

A ppendix  VII.—Ef f e c tiv e  Da t e s  o f  
S u r fa c e  D is p o s e d  W a s t e s  Re g u l a t 
e d  in t h e  LDRs “—Continued

[Comprehensive List]

A ppen d ix  VII.— E f f e c tiv e  Da t e s  o f  
Su r fa c e  D is p o s e d  W a s t e s  Re g u l a t 
e d  in t h e  LDRs “— Continued

(Comprehensive List]

Waste code Waste category Effective date

P091 ....... . AH others............... Nov. 8,1988.
F022.................. Soil and debris.™ Nov. 8,1990.
f noo All others.............. Nov. 8 , 1988.
F023__ Soil and debris.... Nov. 8,1990.
F023 AH others.............. Nov. 8,1988.
F024__ Soil and debris...: June 8,1991.
F024 (metals).. Nonwastewater... Aug. 8,1990.
F024 AH............. .............. Aug. 8 , 1990.

(dioxins/
furans).

P C\OA All others............... June 8,1989. 
Aug. 8,1990. 
Nov. 8,1990.

pnon AH........................ ...
F026.— ............ Soil and debris....
prwfi All others............... Nov. 8,1988.
F027................. Soil and debris™. Nov. 8,1990.
pn?7 ............ All others............... Nov. 8.1988.
F028.................. Soil and debris.™ Nov. 8 , 1990.
FH9A All others............... Nov. 8,1988.
F039___ ____ Wastewater.......... Aug. 8,1990. 

May. 8 . 1992.F039™ Nonwastewater...
K 001 -................ Soil and debris.... Aug. 8,1990.
K001 (lead/ All............................ Aug. 8 , 1990.

organics).
K001....... .......... All others._______ Aug. 8,1988.
•rnn? All............ ......... ..... Aug. 8 , 1990. 

Aug. 8 , 1990. 
Aug. 8,1990. 
Aug. 8 , 1990.

K003.................. All............................
Knna.................. All_____ _________
Knn*; * All............................
K006.................. AH.__ ___________ Aug. 8,1990.
K007“ ____ ... All............................ Aug. 8,1990. 

Aug. 8,1990.iron« All............................
K009.................. Soil and debris.... June 8,1991.
irnno All others.............. June 8,1989. 

June 8,1991.K010_________ Soil and debris.™
K010.____  .... All others________ June 8 , 1989.
K0 1 1 .................. Wastewater.......... Aug. 8,1990. 

June 8,1989.K0 1 1 .................. Nonwastewater™
K011.................. Soil and debris.™ June 8,1991.
K013 ............. Wastewater.......... Aug. 8,1990. 

June 8,1989.K013.................. Nonwastewater...
K 013................. Soil and debris.... June 8,1991.
K014 Wastewater.......... Aug. 8 , 1990. 

June 8,1989.K014.................. Nonwastewater...
K014.................. Soil and debris ...J June 8,1991.
«0 1 5 .................. Wastewater.......... Aug. 8 , 1988. 

Aug. 8 , 1990.K015.................. Nonwastewater...
K016.................. Soil and debris.... Aug. 8,1990.
« 0 1 6 ................. All others............... Aug. 8 , 1988. 

Aug. 8,1990. 
Aug. 8,1990.

K m 7 All....................... .
K018.................. Soil and debris.™
K018 ............ AH others............ - Aug. 8,1988. 

Aug. 8 , 1990. 
Aug. 8 , 1988. 
Aug. 8,1990.

trniQ Soil and debris....
K019.................. All others..............
K020.................. Soil and debris...
xnon All others.............. Aug. 8 , 1988. 

Aug. 8,1990. 
Aug. 8,1990. 
Aug. 8 , 1988. 
Aug. 8,1990. 
June 8 , 1991.

K0 2 1 • ........... All .........................
irn29 Wastewater.........
Kn 2 2  -----........... Nonwastewater..
Kn2 2 ................. Soil and debris...
Kn23 - .......... Soil and debris...
K023 .............. All others.............. June 8,1989.
xn?A ............ Soil and debris... Aug. 8 , 1990. 

Aug. 8 , 1988. 
Aug. 8 , 1990.

K 0 2 4 ................ AH others.............
K025•.............. AH______________
im p « All ................... Aug. 8 , 1990. 

June 8,1991.irn97 .............. Soil and debris...
irn97 All others.............. June 8 , 1989.
K09A .............. Soil and debris... June 8 , 1991.
K028 Nonwastewater.. Aug. 8 , 1990.

(metals).
K028 ............. AH others............. June 8,1989.
K09A :........... Wastewater......... Aug. 8 , 1990.
K029_________ Nonwastewater.. June 8,1989.
knpfl Soil and debris.... June 8,1991.
K030................. . Soil and debris.. . Aug. 8 , 1990.

Waste code Waste category Effective date

K030..
K031..
K031..
K032..
K033..
K034..
KQ35..
K036*
K037..
K037..
K037..
K038-
K038..
K039..
K039..
K040..
K040..
K041..
K042..
K043-,
K043..
K044..
K045..
K046..

K046.™ 
K047.™ 
K048.™ 
K048.™ 
K049—  
K049.... 
K050.... 
K050.... 
K051.™ 
K051.™ 
K052.™ 
K052.... 
K060*. 
K061.... 
K061 ....
K062__
K069.™
K073™.
KQ83....
K084™.
K084™.
K085....
K086....
K087™.
K087...
K093...
K093...
K094...
K094...
K095™
K095...
K095...
K096...
K096...
K096...
K097...
K098...
K099...
K100*K101...
K101...
K102...
K102...KIOSK S ..
K104..
K104..
K105..

All others......
Wastewater.. 
Nonwastewater...
All______ ________ _
All_______________
All_______ _______ _
All____________.....
All____ ,__________
Soil and debris....
Wastewater----------
All others---------------
Soil and debris.™
AH others........— .
Soil and debris....
All others--------------
Soil and debris....
All others--------------
All_______________
AIL...____________
Soil and debris....
All others_______
All______________ _
All____________ ....
Nonreactive

non
wastewater.

All others_______
All_____ _________
Wastewater..........
Nonwastewater _
Wastewater----------
Nonwastewater „
Wastewater.........
Nonwastewater... 
Wastewater. 
Nonwastewater..
Wastewater_____
Nonwastewater...
All___ ___________
Wastewater_____
Nonwastewater...
All.......:__________
All___ ____________
AH______________ _
All...______ ______ J
Wastewater..........
Nonwastewater...
All..........................
All---------------------------
Soil and debris....
AH others_______
Soil and debris....
AH others______ _
Soil and debris....
All others--------------
Wastewater_____
Nonwastewater... 
Soil and debris.™
Wastewater_____
Nonwastewater... 
Soil and debris...:
All............. ..............
All............ ...............
All______________
All____________ __
Wastewater— .... 
Nonwastewater...
Wastewater.........
Nonwastewater... 
Soil and debris ...
All others__ ____
Soil and debris...
All others_______
All........____ _____

Aug. 8 , 1988. 
Aug. 8 , 1990. 
M a y 8 ,1992. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1988. 
June 8,1991. 
June 8,1989. 
June 8,1991. 
June 8,1989. 
June 8,1991. 
June 8,1989. 
Aug. 8 , 1990. 
Aug. 8,1990. 
June 8,1991. 
June 8,1989. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1988.

Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
Nov. 8,1990. 
Aug. 8 , 1990. 
Nov. 8 , 1990. 
Aug. 8 , 1990. 
Nov. 8 , 1990. 
Aug. 8 , 1990. 
Nov. 8,1990. 
Aug. 8,1990. 
Nov. 8 , 1990. 
Aug. 8,1990. 
Aug. 8,1990. 
Aug. 8 , 1988. 
Aug. 8,1988. 
Aug. 8,1990. 
Aug. 8,1990. 
Aug. 8,1990. 
Aug. 8 , 1990. 
M a y 8 ,1992. 
Aug. 8,1990. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8,1988. 
June 8 , 1991. 
June 8 , 1989. 
June 8,1991. 
June 8 , 1989. 
Aug. 8,1990. 
June 8 , 1989. 
June 8,1991. 
Aug. 8 , 1990. 
June 8,1989. 
June 8,1991. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1988. 
Aug. 8 , 1990. 
Aug. 8 , 1988. 
May 8 , 1992. 
Aug. 8,1988. 
May 8,1992. 
Aug. 8 , 1990. 
Aug. 8,1988. 
Aug. 8 , 1990. 
Aug. 8,1988. 
Aug. 8 , 1990.

Waste code Waste category Effective date

K106..

K106..

K106....
K113__
K113.... 
K114.... 
K114.... K115.... 
K115.™ 
K116™. 
K116.... 
POOL... 
P002.... 
P003™. 
P004.... 
P005.... 
P006... 
P007.... 
P008.™ 
P009™. 
P010™. P010.... 
P011™. 
P011.... 
P012... 
P012... 
P013... 
P014... 
P015... 
P016... 
P017... 
P018... 
P020... 
P021 ... 
P022... 
P023... 
P024... 
P026... 
P027... 
P028... 
P029... 
P030... 
P031... 
P033... 
P034... 
P036... 
P036... 
P037... 
P038... 
P038.. 
P039.. 
P039.. 
P040.. 
P040.. 
P041.. 
P041.. 
P042.. 
P043.. 
P043.. 
P044.. 
P044.. 
P045.. 
P046.. 
P047.. 
P048.. 
P049.. 
P050.. 
P051.. 
P054.. 
P056. 
P057.

High mercury 
non
wastewater. 

Low mercury 
non
wastewater.

All others...............
Soil and debris....
All others...............
Soil and debris....
All others........—
Soil and debris ....
All others__ _____
Soil and debris.™
AH others..............
All............ ...............
All_______________
AH_______________
AH______________ _
All............................
All_______________
All............ ..............
All_______________
All___ ___________ _
Wastewater..........
Nonwastewater...
Wastewater_____
Nonwastewater...
Wastewater_____
Nonwastewater...
All______________
All______________
All...........................
All.™----------------------
All______________
A IL .........................
A IL ............... - ......
All...........................
All............ - ............
All...........................
All---------- ----------------
All............ ..............
A ll--------------------------
All..................... .....
A IL __ __________
All...........................
All......... .................
All..........................
All..........................
Wastewater.........
Nonwastewater..
A IL ........................
Wastewater.........
Nonwastewater.. 
Soil and debris...
All others............
Soil and debris..
AH others............
Soil and debris..
All others............
AH......... ................
Soil and debris..
All others....... .....
Soil and debris..
All others............
All........................
AH......... ................
All........ .................
All..........................
All.........................
AH.......... ...............
AH____ _________
All...™.™....™..™..
AH.......... ..............
All....................... .

May 8 , 1992.

May. 8 , 1992.

Aug. 8 , 1990. 
June 8,1991. 
June 8 , 1989. 
June 8 , 1991. 
June 8,1989. 
June 8,1991. 
June 8 , 1969. 
June 8,1991. 
June 8,1989. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8,1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
Aug. 8 , 1990. 
June 8 , 1989. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
June 8,1989. 
June 8,1989. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8,1992. 
Aug. 8,1990. 
Aug. 8 , 1990. 
May 8,1992. 
June 8 , 1991. 
June 8,1989. 
June 8,1991. 
June 8,1989. 
June 8 , 1991. 
June 8,1989. 
Aug. 8,1990. 
June 8,1991. 
June 8,1989. 
June 8 , 1991. 
June 8,1989. 
Aug. 8 ,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990.
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[Comprehensive List] [Comprehensive List] [Comprehensive List]

Waste code Waste category Effective date Waste code Waste category Effective date Waste code Waste category Effective date

PfiRfi All Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
June 8,1991. 
June 8,1989. 
June 8 , 1989. 
Aug. 8 , 1990. 
May 8 , 1992.

P1 1 0 .................. All............................ Aug. 8,1990. 
June 8,1991. 
June 8,1989.

U 0 4 4 ................. All............................ Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
May 8 . 1992.

PfFiQ All P111.................. Soil and debris.... U 0 4 5 ................. All............................
P060 All P111.................. All others............... U 0 4 6 ................. Soil and debris....
P06? Soil and debris.... P112.................. All............................ Aug. 8,1990. 

Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
June 8 , 1989. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
May 8,1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8.1992. 
Aug. 8 , 1990. 
May 8 , 1992.

U 0 4 6 ................. All others...............
pofip P113.................. All............................ U 0 4 7 ................. All............................

AH P114.................. All............................ U 0 4 8 ................. All............................
P064 All P115............. All............. .............. U 0 4 9 ................. Soil and debris....

High mercury 
non- • 
wastewater.

Low mercury 
non
wastewater.

P116.................. Soil and debris.... U 04 9................. All others............... Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
June 8 , 1992.

P116.................. All others.............. U 0 5 0 ................. All............................
P118.................. Soil and debris.... U 0 5 1 ................. All............................

May 8,1992. P11B ............... All others............... U 0 5 2 ................. All............................
P119.................. All............................ U 0 5 3 ................. All............................
P120...... All............................ U 0 5 5 ................. All............................

pOfiS Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
June 8,1991. 
June 8,1989. 
Aug. 8,1990. 
Aug. 8 , 1990. 
June 8 , 1989. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
June 8 , 1991. 
June 8 , 1989. 
May 8 , 1992. 
Aug. 8,1990. 
June 8 , 1991. 
June 8 , 1989. 
May 8 , 1992.

P121.................. All........ .................. . U 0 5 6 ................. All............................
pnfif; All P122.................. All........ ................... U 0 5 7 ................. All............................
P067 All P123.................. All............................ U 0 5 8 ................. Soil and debris....
pnfift All U 00 1................. All............................ U 0 5 8 ................. All others.............. June 8 , 1989.
pOnQ All U 00 2................. All............................ U 0 5 9 ................. Soil and debris.... May 8 , 1992.
P070 All U00 3................. Soil and debris.... U 05 9................. All others.............. Aug. 8 , 1990. 

May 8 . 1992. 
Aug. 8 , 1990. 
May 8 . 1992.

Soil and debris.... U 00 3................. All others.............. U 0 6 0 ................. Soil and debris....
P071 U 00 4................. All............................ U 0 6 0 ................. All others..............
P07? All U 00 5................. All............................ U 0 6 1 ................. Soil and debris....
P07S All U 00 6................. Soil and debris.... U 0 6 1 ................. All others............... Aug. 8 ,1990. 

May 8 . 1992.P07á All U 00 6 ................. All others.............. U 0 6 2 ................. Soil and debris....
P07< All U 00 7................. Soil and debris.... U 0 6 2 ................. All others............... Aug. 8 , 1990. 

Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990.

P076 All U 00 7................. All others............... U 0 6 3 ................. All............................
P077 All U 0 0 8 ................. All............................ U 0 6 4 ................. All............................
PQ7fi All U0 0 9 ................. All............................ U 0 6 6 ................. All............................
p n «i All U 0 1 0 ................. Soil and debris.... U 0 6 7 ................. All............................ Aug. 8 , 1990. 

Aug. 8 , 1990. 
June 8 , 1991.

PORP All U 0 1 0 ................. All others.............. U 0 6 8 ................. All............................
P 0 R 4 All U 0 1 1 ................. Soil and debris.... U 0 6 9 ................. Soil and debris....
p n ftR Soil and debris.... U011 ................. All others.............. Aug. 8 , 1990. 

Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8,1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
June 8 , 1991.

U 0 6 9 ................. All others............... June 8 , 1989.
p n f t ^ U 0 1 2 ................ All............................ U 0 7 0 ................. All............................ Aug. 8 , 1990. 

Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8.1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
June 8 , 1991.

P0ft7 All U 0 1 4 ................. Soil and debris.... U 0 7 1 ................. All............................
pOftft All U 0 1 4 ................. All others............... U 0 7 2 ................. All............................
POftQ Soil and debris.... U01 5.......... ...... Soil and debris.... U 0 7 3 ................. Soil and debris....
PfSRQ U01 5................. All others............. U 0 7 3 ................. All others...............
pnQp High mercury 

non-
wastewater 

Low mercury 
non
wastewater

U01 6................. All............................ U 0 7 4 ................. Soil and debris....
U 0 1 7 ................. Soil and debris.... U 0 7 4 ............. '.. All others...............
U 01 7.... U 0 7 5 ................. All............................

P O Q P May 8 , 1992. U 01 8................. All............................ U 0 7 6 ................. All............................
U 0 1 9.... All............................ U 0 7 7 ................. All............................
U020. . U 0 7 8 ................. All............................

POS? Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
June 8 , 1991. 
June 8 , 1989. 
May 8,1992. 
Aug. 8 , 1990. 
Aug. 8,1990. 
June 8 , 1991. 
June 8,1989. 
June 8 , 1989. 
Aug. 8 , 1990. 
June 8 , 1989.

U 0 2 0 ................. All others.;............ U 0 7 9 ................. All............................
posa Soil and debris.... U 0 2 1 ................. Soil and debris.... U 0 8 0 ................. All............................
pona U 0 2 1 ................. All others............... U 08 1................. All............................
P D Q 4 Soil and debris.... Ù0 2 2 ................. All............................ U 08 2................. All............................
P 0 Q 4 U 0 2 3 ................. All............................ U 08 3................. All............................
POflfi U 0 2 4 ................. All............................ U 0 8 4 ................. All............................
POOR U 0 2 5 .......... ...... All............................ U 0 8 5 ................. All............................
P096 All U 0 2 6 ................. Soil and debris.... U 0 8 6 ................. All............................
P097 Soil and debris.... U 0 2 6 ................. All others.............. U 0 8 7 ................. Soil and debris....
P097.. U 0 2 7 ................. All............................ U 0 8 7 ................. All others............... June 8 , 1989.
P098 All U 0 2 8 ................ Soil and debris.... U08 8 ................. Soil and debris.... June 8 , 1991
P099 (silver).... 
P099

(cyanides).
P099

U 0 2 8 ............... All others.............. June 8 , 1989. 
Aug. 8 , 1990. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8,1992. 
Aug. 8,1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 . 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990.

U 0 8 8 ................. All others.............. June 8 , 1989.
U 0 2 9 ................. All............................ U 0 8 9 ................. All............................ Aug. 8 , 1990. 

Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 . 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 . 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 . 1990. 
Aug. 8 , 1990. 
June 8 , 1991

U 0 3 0 ................. All............................ U 0 9 0 ................. All............................
Nonwastewater... June 8 , 1989. U03 1................. All............................ U 0 9 1 ................. Soil and Debris....

(cyanides/ 
silver). 

P101....

U 03 2................. All............................ U 0 9 1 ................. All others..............
U 03 3................. Soil and debris.... U 0 9 2 ................. Soil and debris....

All Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
June 8 , 1989.

U 03 3................ All others............. U 0 9 2 ................. All others..............
P102.................. All............................ U 03 4................. Soil and debris .... U 0 9 3 ................. Soil and debris....
P103...... All : . U 0 3 4 ................. All others.............. U 0 9 3 ................. All others...............
P104 (silver).... 
P104

U035 .... U09 4................. All............................
U 0 3 5 ................. All others.............. U 0 9 5 ................. Soil and debris....

(cyanides).
P104

U03 6................. All............................ U 0 9 5 ................. All others..............
Nonwastewater... June 8 , 1989. U 0 3 7 ................. All............................ U 0 9 6 ................. All............................

(cyanides/
silver).

P105..................

U 0 3 8 ................. Soil and debris.... U 0 9 7 ................. Soil and debris....
U 0 3 8 ................. All others.............. U 0 9 7 ................. All others..............

All............................ Aug. 8 , 1990. 
June 8 , 1989. 
May 8 , 1992. 
Aug. 8 , 1990. 
June 8,1991 
June 8 , 1989.

U 03 9................. All............................ U 0 9 8 ................. All............................
P106.................. All............................ U 04 1................. Soil and debris.... U 09 9................. All............................
P108.................. U 0 4 1 ... All others.............. U 10 1................. All............................
P108.................. All others.............. U 0 4 2 ................. Soil and debris.... U 10 2................. Soil and debris...
P109.........:...... U 0 4 2 ................. All others.............. U 10 2................. All others............. j June 8 , 1989.
P109................. All others.............. U 0 4 3 ................. All............................ U10 3................. All........................... ) Aug. 8 , 1990.
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S u r f a c e  D i s p o s e d  W a s t e s  R e g u l a t 

e d  i n  t h e  LDRs *—Continued
[Comprehensive List]

Waste code Waste category

111 os .............. All............................
U 1 0 6 ................. All............................
11107 ............... Soil and debris.... 

All others..............U 1 0 7 .................
U 1 0 8 ................. All............................
U 1 0 9 ................. All............................
11110 ................ Soil and debris.... 

All others..............U 1 1 0 .................
U 1 1 1 ................. All............................
11119 ............. A ll............................
11119 ............. All............................
U 1 1 4 ................. Soil and debris .... 

All others..............U 1 1 4 .................
1I11S All............................
U 1 1 6 ................. Soil and debris .... 

All others..............U 1 1 6 ................
11117 All............................
U 1 1 8 ................. All............................
U 1 1 9 ................ Soil and debris..J  

All others..............U 1 1 9 .................
U 1 2 0 ................. All............................
11191 ............... All............................
11199 ................. All............................
11199 ................ All............................
U 1 2 4 ................. All............................
I119S .............. All .........................
11198 ................. All............................
11197 ............... A ll ..........................
11198 ................ All............................
11199 ................. All............................
11190 ................. Soil and debris__

All others...............11190..................
11191 All ................................
11199 ................ Soil and debris....
111.9 9 All others ........
11199.................. All............................
U 1 3 4 ......... ....... All............................
11136 All............................
11196 Wastewater
U 1 3 6 ................. Nonwastewater...
11197 All............................
11138................ All............................
11140.................. All............................
11141 All............................
11149 All............................
11149 Soil and debris.... 

All others...............U14 3 ........ ........
11144 ............... All............................
11146 All............................
11146.................. All............................
11147 All............................
11148.................. Soil and debris....
U 1 4 8 ................. All others..............
U 1 4 9 ................. Soil and debris__

All others..............U 1 4 9 .................
U 1 5 0 ................. Soil and debris.... 

All others..............111.60
111*51 High mercury 

non
wastewater.

Low mercury 
non
wastewater.

Soil and debris....
All others...............

11161

U 15 1................
U 15 1.................
11169....... .......... All..................„ .......
U15 3................. Soil and debris....

Effective date

Aug. 8,1990. 
Aug. 8,1990. 
June 8,1991. 
June 8 , 1989. 
Aug. 8 , 1990. 
Aug. 8 ,. 1990. 
May 8.1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8,1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 6 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8,1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8,1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
M a y 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992.

May 8 , 1992.

May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 . 1992.

S u r f a c e  D i s p o s e d  W a s t e s  R e g u l a t 

e d  i n  t h e  LDRs "—Continued
[Comprehensive List]

W a s te  c o d e W a s te  c a te g o ry

U 1 5 3 .................... A ll o th e rs .................
U 1 5 4 ................. A l l .................................
11166 A l l .................................
U 1 5 6 .................... S o il a n d  d e b ris  .... 

A ll o th e rs .................11166

U 1 5 7 .................... A l l .................................
U 1 5 8 .................... A I L ..............................
U 1 5 9 ......„ ......... A l l .................................
U 1 6 0 ................. A l l ......................... .......
1 1 1 61 .................... A l l .................................
11169 A D .................................
11169 S o d  a n d  d e b r is ....
U 1 6 3 .................. A ll n th ftrs .................

U 1 6 4 .................... S o d  a n d  d e b r is .... 
A ll o th e rs .................U 16 4 ....................

U 1 6 5 .................... A l l .................................
U 16 6 .................... A l l .................................
11167 S o il a n d  d e b r is ....
11167 A ll o th e rs .................
11168 S o il a n d  d e b ris  .... 

A ll o th e rs .................U 16 8 ....................
U 16 9 .................... A l l .................................
U 17 0 .................... A l l .................................
11171 S o il a n d  d e b r is __

A ll o th e rs .................11171
11179 A ll

U 1 7 3 ™ _ ™ w S o d  a n d  d e b r is ....
11179 A ll o th e rs ..................
11174 A ll
1 1 1 7 6 ................... S o d  a n d  d e b r is .... 

A ll o th e rs .................1 1 1 7 6 ....................
1 1 1 77 .................... S o il a n d  d e b r is ....
11177 A ll o th e rs
11178 S o il a n d  d e b r is ....
11178............ A ll o th e rs .................
U 1 7 9 .................... A l l .................................
m a n A ll..................................
11181 All..................................
11189.................. A l l.................................
11189.................. A l l .................................
11184 S o il a n d  d e b ris  .... 

A ll o th e rs .................U 18 4 ....................
11186 A l l.................................
U 1 8 6 ................. A l l .................................
11187 A l l .................................
U18 8 ....... .......... A IL ..............................
U 18 9 .................... A l l .................................
U19 0 .... ............... S o d  a n d  d e b r is .... 

A ll o th e rs .................U19 0 ....................
U191 . . ................. S o d  a n d  d e b r is .... 

A ll o th e rs .................U 1 9 1 ....................
11199 A l l .................................
U 1 9 3 .................... S o d  a n d  d e b ris  ....Alt others..............11199..................
11194.................. S o d  a n d  d e b r is ....  

A ll o th e rs .................U 1 9 4 ....................
U 1 9 6 .................... A l l .................................
11197 A l l.................................
11900 S o d  a n d  d e b r is .... 

A ll o th e rs ..................U 2 0 0 ....................
U 2 0 1 .................... A l l .................................
11909 S o il a n d  d e b r is .... 

A ll o th e rs .................U 2 0 2 ....................
11909.................. A l l ...............„ ...............
U 2 0 4 .................... A l l .................................
11906 A l l .................................
U 20 6................. S o il a n d  debris....

Effective date

Aug. 8,1990. 
Aug. 8,1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8,1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8,1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 6 , 1990. 
June 8,1991. 
June 8 , 1989. 
May 8 , 1992. 
Aug. 8,1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8,1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8,1992.

S u r f a c e  D i s p o s e d  W a s t e s  R e g u l a t 

e d  i n  t h e  LDRs ■— Continued
[Comprehensive List]

Waste code Waste category Effective date

U 2 0 6........... ..... All others.............. Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990.

11907 All............................
11908 ................. A ll............................
11909 All............................
11910 All
11911 All
U213 All............................
11914 ................. A ll............................
U 2 1 5 ................. All............................ Aug. 8 , 1990. 

Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
June 8 , 1991. 
June 8,1989.

U 2 1 6 ................. All
11917.................. AU............................
U21 8................. Sod and debris....
U 2 1 8 ................. All others..............
11919 Sod and debris.... 

All others...............11919..................
U 2 2 0 ________ _ All............................
11991 ................ Sod and debris....

All others..........11991 ................
11999 ........... Sod and debris....

All others..............
May 8 , 1992. 
Aug. 8 , 1990. 
June 8 , 1991. 
June 8 , 1989.

11999..................
11999 Sod and debris .... 

All others..............11999...............
U29R .............. All............................ Aug. 8 , 1990. 

Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
June 8,1991. 
June 8 , 1989. 
May 8,1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
May 8,1992. 
Aug. 8,1990. 
Aug. 8 , 1990. 
May 8 , 1992. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990. 
Aug. 8 , 1990.

11996 All...........................
11997.................. All............................
11998.................. All............................
U234 . Soil and debris.... 

All others...............U 23 4........ ........
11996 Sod and debris.... 

All others...............11996
11996 Soil and debris .... 

All others...............11996
11997 Sod and debris.... 

All others...............1 )9 9 7 ..................
11998 Sod and debris.... 

All others...............U 2 3 8 .................
U 2 3 9 ................. All............................
11940 Sod and debris .... 

All others..............U 2 4 0 .................
U 2 4 3 ................. All............................
U 2 4 4 ................. Soil and debris.... 

All others....... .......U 2 4 4 .......... ......
U 2 4 6 ................. All.......................... .
11947 All............................
U 2 4 8 ................. All............................
U 2 4 9 ................. A ll............................

■This table does not include mixed radioactive 
wastes (from the First, Second, and Third Third 
rules) which are receiving a national capacity vari
ance until May 8 , 1992 for all applicable treatment 
technologies.

b Standards are being promulgated for 1,1,2-trich- 
loroetnane and 2 -nitropropane for wastewaters and 
nonwastewaters.

c Standards are being promulgated for benzene 
and 2 -ethoxyethano! for wastewaters and non
wastewaters.

"Treatm ent standards for nonwastewaters dis
posed of after June 8 , 1989, were promulgated June 8 , 1989.

■Treatment standards for nonwastewaters dis
posed of after August 17, 1988, were promulgated 
May 2. 1989.

Note: This table is provided for the convenience 
of the reader.17. Appendix VIII is added to part 268, to read as follows:

A p p e n d i x  VIII—N a t i o n a l  C a p a c i t y  LDR V a r i a n c e s  f o r  UIC W a s t e s  a Comprehensive List

Waste code Waste category Effective date

F001-F005. ....................................................... All spent F001-F005 solvent containing less than 1 percent 
total F001-F005 solvent constituents.

August 8 , 1990.
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A p p e n d i x  VIII—N a t i o n a l  C a p a c i t y  LDR V a r i a n c e s  f o r  UIC W a s t e s  ■  Comprehensive List—Continued

Waste code Waste category

California list......................................... - ..........................

California list.---------------------------------------------------------------------
California list.....................................................................

P0 0 2 b ...........................................................................

Liquid hazardous wastes, including free liquids associated with 
any solid or sludge, containing free cyanides at concentra
tions greater than or equal to 1 ,0 0 0  mg/l, or containing 
certain metals or compounds of these metals greater than or 
equal to the prohibition levels.

Liquid hazardous waste having a pH less than or equal to 2 ..........
Hazardous wastes containing H O Cs in total concentrations less 

than 1 0 ,0 0 0  mg/l but greater than or equal to 1 ,0 0 0  mg/l.
A ll........................................... ..........................................................................

August 8 , 1990.

August 8,1990. 
August 8 , 1990.

May 8 , 1992. 
M ayS , 1992. 
May 8,1992. 
M ayS , 1992. 
May 8 , 1992. 
May 8 , 1992. 
May 8,1992. 
June 8.1991.

A ll.............................................................:........................................................
A ll........................................:..............................................................................
A ll......................................................................................................................

P007 .................................................. A ll.......................................................................................................................
D009................................ ................................................... High Mercury Nonwastewater...................................................................
P009 .............................................................................. Low Mercury Nonwastewater....................................................................
IP 0 .II  , .......... .............. ..... ________________ . ________.... All................ *.........................•............. .............................................................
P039 ....................... Wastewater..................................................................................................... May 8,1992. 

June 8,1991. 
June 8,1991. 
M ayS, 1992. 
June 8,1991. 
May 8 , 1992. 
May 8,1992. 
June 8 , 1991. 
August 8,1990. 
August 8 , 1990. 
August 8,1990. 
August 8 , 1990. 
August 8,1990. 
Augusts, 1990. 
August 8 , 1990. 
August 8 , 1990.

K009 ............................................................................. Wastewater.....................................................................................................
Kfi-H ..................................................... Nonwastewater.......................................... „ .......................................... .......
K0 1 1 ; ................................................................................. Wastewater.....................................................................................................
Kni3 _ ........ .................. „ .................. .......................... Nonwastewater...............................................................................................
K013 Wastewater.....................................................................................................
K014 ...................................... A ll.......................................................................................................................
K016 (dilute) ................................................................... A ll.......................................................................................................................
K048 .................................................................... -.......... A ll............................................................................................................. .........
ITH A  Q  ................................... All.......................................................................................................................
KO'iO A ll.......................................................................................................................
«051 .................................. A ll.......................................................................................................................
K052 ........................................................ !........................ A ll.......................................................................................................................
KOfi? . ......  ................................... A ll.......................................................................................................................
KÏV71 A ll.......................................................................................................................
Kirwi A ll.......................................................................................................................

■ Wastes that are deep well disposed on-site receive a six-month variance, with restrictions effective in November 1990. 
b Deepwell injected D002 liquids with a pH less than 2 must meet the California List treatment standards on August 8,1990. 
Note: This table is provided for the convenience of the reader.

PART 270— EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM1. The authority citation for part 270 continues to read as follows:

Authority: 42 U.S.C. 6905, 6912, 6924, 6925, 
6927, 6939, and 6974.

Subpart D— Changes to Permit2. Section 270.42, appendix I isamended by redesignating item B(l)(b) as B(l)(c), and adding item B(i)(b) as follows: -
§ 270.42 Permit modification at the 
request of the permittee.
* * * * *

Appendix I to  Section 270.42—  
Classification of Permit Modification

Modification Class

B. General Facility Standards1. * * *
b. T o  incorporate changes associat

ed with F039 (multi-source leach
ate) sampling or analysis methods.... 1

PART 271— REQUIREMENTS FOR 
AUTHORIZATION OF STA TE 
HAZARDOUS W ASTE PROGRAMS1. The authority citation for part 271 continues to read as follows:

Authority: 42 U.S.C. 6905,6912(a), and 6926.

Subpart A-Requirements for Final 
Authorization2. Section 271.1(j) is amended by adding the following entry to Table 1 in chronological order by date of publication in the Federal Register:
§ 271.1 Purpose and scope.* * * * *0) * * *

T able 1.— Regulations Implementing th e  Hazardous and Solid Waste  Amendments of 1984

Promulgation date Title of regulation Federal Register reference Effective date

June 1,1990............................................................ Land Disposal Restrictions for Third Third wastes..... [Insert page numbers].......................................... May 8 . 1990.

3. Section 271.1 (j) is amended by revising the entry for May 8,1990 in Table 2 to read as follows: § 271.1 Purpose and Scope.
* * * * *

(})* *  *
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Table 2.— Self-Implementing Provisions of the Hazardous and Solid Waste Amendments of 1984

Effective Self-implementing provision R CR A citation Federal Register reference

M a y 8 , 1990..................................................... Prohibition on land disposal of 3/3 of 
listed wastes.

3004(g)(6)(C)..................... .............................. [June 1, 1990 and page numbers of 
this document.]

PART 302— DESIGNATION, 
REPORTABLE QUANTITIES, AND 
NOTIFICATION1. The authority citation for part 302 continues to read as follows:

Authority: Sec. 102 of the Comprehensive 
Environmental Response, Compensation, and 
Liability A ct of 1980,42 U .S .C . 9602; secs. 311 
and 501(a) of the Federal W ater Pollution 
Control A ct, 33 U .S .C . 1321 and 1361.2. Section 302.4 is amended by adding the following entry in alphabetical order

under the column “Hazardous Substance” and adding as the first footnote, footnote f  to read as follows. Footnotes 1* and 4 are republished.
§ 302.4 Designation of Hazardous 
Substances.★  Hr ★  * *

Statutory Final RQ

Hazardous Substance CA SR N Regulatory Synonyms
R Q

RCRA
Codet Waste 

Number

Pounds
Category («g )# . « *

Multi Source Leachate......................
• * •

..... 1 * 4 F039 X 1 (0.454)

t  Indicates the statutory source as defined by 1, 2, 3, and 4 below.4 — indicates that the statutory source for designation of this hazardous substance under C ER C LA  is RCR A Section 3001. 
1*— indicates that the 1-pound R Q  is a C ER C LA  statutory RQ.

[FR Doc. 90-12028 Filed 5-31-90: 8:45 am]
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 86

[Docket No. R-90-1481; FR-2732-P-01]

RIN 2501-AA93

Requirements Governing the Lobbying 
of HUD Personnel; Section 112 of the 
Reform Act

a g e n c y : Office of the Secretary, HUD. 
a c t i o n : Proposed rule.
SUMMARY: This rule would establish the standards under which:—Persons who make expenditures to influence a HUD officer or employee in the award of financial assistance or the taking of a management action by the Department must keep records, and report to HUD, on the expenditures; and—Persons who are retained to influence a HUD officer or employee in the award of financial assistance or the taking of a management action by the Department must register with HUD, and report to HUD on their lobbying activities.It also would place limitations on the fees that may be paid to consultants who are engaged in influencing the award or allocation of the Department’s financial assistance.The rule is designed to improve the Department’s ability to ensure that the process by which the Department awards financial assistance and takes management actions is conducted in a manner that is fair and open, and free from improper influence.
DATES: Comments must be received by July 31,1990.
a d d r e s s e s : Interested persons are invited to submit comments regarding this rule to the Rules Docket Clerk, Office of General Counsel, Room 10276, Department of Housing and Urban Development, 451 Seventh Street SW ., Washington, DC 20410. Communications should refer to the above docket number and title. A  copy of each communication submitted will be available for public inspection and copying between 7:30a.m. and 5:30 p.m. weekdays at the above address.As a convenience to commenters, the Rules Docket Clerk will accept brief public comments transmitted by facsimile (“FA X”) machine. The telephone number of the FA X receiver is (202) 708-2575. (This is not a toll-free number.) Only public comments of six(6) or fewer total pages will be accepted

via FAX transmittal. This limitation is necessary in order to ensure reasonable access to the equipment. Comments sent by FA X in excess of six (6) pages will not be accepted. Receipt of FA X transmittals will not be acknowledged, but the sender may request confirmation of receipt by calling the Rules Docket Clerk (202) 708-2084; TDD: (202) 708- 1112. (There are not toll-free numbers.) 
FOR FURTHER INFORMATION CONTACT: Roosevelt Jones, Acting Director, Office of Ethics, room 10155, Department of Housing and Urban Development, 451 Seventh Street SW ., Washington, DC 20410. Telephone: (202) 708-1290, TDD: (202) 708-1112. (These are not toll-free numbers.)
SUPPLEMENTARY INFORMATION:.Information Collection RequirementsThe information collection requirements contained in this rule have been submitted to the Office of Management and Budget (OMB) for review under the provisions of the Paperwork Reduction Act of 1980 (44 U .S.C . 3501-3520). No person may be subjected to a penalty for failure to comply with these information collection requirements until they have been approved and assigned an OMB control number. The OMB control number, when assigned, will be announced in the Federal Register. Information on the estimated public reporting burden is provided later in this preamble under Other Matters. Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the Department of Housing and Urban Development, Rules Docket Clerk, 451 Seventh Street SW ., Room 10276, Washington, DC 20410; and to the Office of Information and Regulatory Affairs, Office of Management and Budget, Attention: Desk Officer for HUD, Washington, DC 20503.Table of Contents
I. Statutory Background
1. Influencing the Aw ard of Financial

Assistance and Management Actions
a. Those who make the expenditures
b. Those who provide the influencec. Civil money penalties

2. Limitations on Consulting Fees

II. This Proposed Rule 
1. Those W ho Make Expenditures to 

Influence a Departmental Decision
a. In general
(1) Agreements and expenditures
(2) W ho is subject to the rule?
(3) Solo lobbying
(4) Actual and constructive influence
(5) Covered lobbying
b. Record keeping

c. Reporting
d. Exception for compliance with H U D  

requirements
e. Exception for litigation
f. Forms

2. Those W ho Are Retained and Receive
Payment

a. In general
b. Registration
c. Reporting
d. Minimum dollar requirement
e. Exceptions for compliance with H U D  

requirements and litigation
f. Forms

3. Public Inspection and Publication
Requirements

a. Public inspection
b. Federal Register publication

4. Penalties
a. In general
b. Civil money penalties
c. Civil money penalties— amount of 

penalty
d. Civil money penalties— procedures for 

imposing the penalty
e. Civil money penalties— prohibition on 

consulting activities5. Limitation on Fees to Consultants
6. The Byrd Amendment
7. Relation Between Section 112 and the Byrd

Amendment
8. Manner o f Enforcement

III. Other Matters
1. Environmental Review
2. Regulatory Impact Analysis
3. Regulatory Flexibility A ct
4. Executive Order 12612, Federalism5. Executive Order 12606, The Fam ily
6. Information Collection
7. Semi-Annual Agenda of Regulations8. Catalog of Federal Domestic Assistance
9. List of Subjects in 24 C FR  Part 86

AppendixI. Statutory BackgroundThis rule would implement section 112 of the Department of Housing and Urban Development Reform Act of 1989, Pub. L. 101-235, approved December 15,1989 (the "Reform A ct’’). Section 112 added a new section 13 to the Department of Housing and Urban Development Act,42 U .S.C . 3531, et seq. (the “HUD A ct”).The new provision contains two principal features. The first establishes the standards under which:—Persons who make expenditures to influence a HUD officer or employee in the award of financial assistance or the taking of a management action by the Department must keep records, and report to HUD, on the expenditures; and—Persons who are engaged to influence a HUD officer or employee in the award of financial assistance or the taking of a management action by the Department must register with HUD, and report to HUD on their lobbying activities.



Federal Register / Vol. 55, No. 106 / Friday, June 1, 1990 / Proposed Rules 22723The second feature imposes limitations on the fees that may be paid to consultants who are engaged in influencing the award or allocation of the Department's financial assistance.It should be noted that section 13 contains procedural requirements only It neither expands nor limits the circumstances in which communications designed to influence the Department's decisions may be made.
1. Influencing the Award o f Financial 
Assistance and Management ActionsSection 13 deals with the two players who are typically involved in efforts to influence the Department with respect to the award of financial assistance or the taking of management actions: those who obtain the services of another for this purpose and those who provide the services. Specific features include the following;a. Those who make the expenditures. Section 13 requires those who make an expenditure to influence a departmental decision to keep records on the expenditure, and to report it to HUD. Two exceptions to the reporting requirements are provided: expenditures for reasonable compensation paid to regularly employed personnel, and expenditures that total less than $10,000 for a reporting year. The provision also/ contains an exception for expenditures incurred in complying with conditions, requirements, or procedures imposed by the Department.b. Those who provide the influence. Section 13 requires each person retained to influence the Department with regard to any financial assistance or management action to register with the Department and to report to HUD on the activities involved. Reporting is not required if the total expenditures received by a person from all sources for HUD lobbying services in the reporting year is less than $10,000.c. Civil money penalties. Section 13 authorizes the imposition of civil money penalties on any person who knowingly fails to comply with the provision’s reporting and registration requirements. The penalty is the greater of $10,000 or the total amount received by a person for any lobbying service to which the failure to report or register relates.2. Limitations on Consulting Fees. Section 13 contains two limitations on the fees that may be paid to consultants who are engaged in influencing the award or allocation of the Department's financial assistance. It prohibits any fee that is tied to the amount of assistance, or to the number of housing units involved in the request for assistance. It also limits any fee that is contingent

upon the award of the assistance to situation in which:—The lobbying services are provided to a nonprofit applicant, and —A ll or part of the professional service provided with respect to the project are donated to the nonprofit if the assistance is not received.II. This Proposed Rule
1. Those Who Make Expenditures to 
Influence a Departmental Decisiona. In general. Proposed § 86.20 contains the rule’s coverage for those who make expenditures to a person for the purpose of carrying out lobbying activities. It specifically would apply to each person—(i) That makes, or that enters into an agreement to make, an expenditure to a person;(ii) That makes, or that enters into an agreement to make, an expenditure to a person on behalf of another person: or(iii) On whose behalf an expenditure is made to a person, or an agreement to make an expenditure to a person is entered into;If the expenditure is intended to influence, or should reasonably be expected to have the effect of influencing, a decision of the Department with respect to the award of any financial assistance or the taking of any management action, through direct communication with any officer or employee of the Dëpartment.The Appendix to this rule contains guidance in determining the types of activities that constitute “influence” within the meaning of section 13. Among other things, the Appendix; discusses the nature of an expenditure and an agreement to make an expenditure, the meaning of “ influence,” and the contacts with HUD officers or employees that would trigger the proposed rule’s requirements. The Appendix provides illustrative examples on each aspect of the guidance. The Department encourages thé public to read the Appendix along with this preamble, and expressly incorporates the Appendix into the preamble for this purpose. Several points, however, bear additional explanation.(1) Agreements arid expenditures. Section 13 defines the term, “expenditure,” to include:A payment, distribution, loan, advance, deposit, gift of money, or anything else of value, and includes a contract, promise, or agreement * * * to make an expenditure.Section 86.15 would split the statutory definition of “expenditure” into two parts: agreements to make expenditures and the expenditures themselves. The Department believes that section 13 requires this approach, since the definition of “expenditure” contains

both agreement and expenditure . aspects. It also reflects the agreement/ payment nature of the typical transactions covered by section 13.“Agreement" would be defined to include:All or part of a contract, agreement, promise, or any other arrangement, whether or not legally enforceable, that involves an undertaking of any kind by, or on behalf of. a person to make an expenditure.The term would include a number of persons and arrangements. An agreement may include arrangements, such as an employment contract, under which a person uses its officers and employees to lobby the Department.Any party to an agreement—whether or not named in any writing—that commits to provide an expenditure is covered.Those who have financial involvement in the transaction may also be subject to part 86. These include persons who assume contingent liability in any agreement to make an expenditure, or who lend or otherwise provide the money or other thing of value that is the subject of the expenditure. For these persons, the test for coverage is whether they have any interest in the subject of the lobbying, an arrangement under which any contingent liability to make an expenditure is assumed by, or on behalf of, a person. This is designed to ensure that all those who have any financial interest in the matter come within section 13’8 reach. For purposes of reporting the agreement, the full amount of the person's participation in the arrangement is counted. For example, the full amount of a contingent liability would be counted, even if the contingency is not triggered.An agreement is considered to have been made when the Contract or agreement is entered into, or the promise or other arrangement is made, even though a person receiving the expenditure may not receive it at that time. This would set the time at which § 86.20’s requirements attach.An “expenditure” would be defined to include:A payment, distribution, loan, advance, deposit, gift of money, or the provision of anything else of value. The term includes an - expenditure made by, or on behalf of. a person.This is essentially the statutory definition. The rule would set the time that an expenditure is considered to have been made as the point at which a person makes it available to another person without restriction.The definition of “expenditure" also contains rules governing the valuation of



2 2 7 2 4 Federal Register /the expenditure. The value of any expenditure with monetary value, other than cash, would be determined as of the date of the expenditure:(a) By reference to an objective standard, such as a stock or bond quotation in the case of a stock or bond; or(b) If no objective standard is available at reasonable cost, by any other means that are reasonably designed to produce a fair and accurate valuation.These valuation rules accord those involved in lobbying activities considerable freedom in the choice of methods of valuing non-cash monetary expenditures—especially those that do not have readily available market indices. A ll valuations would be subject to review—and in appropriate cases, disapproval—by the Department. In making such a review, the Department would consider the reasonableness of both the method of valuation selected and the value assigned. These valuation rules would also apply to agreements to make expenditures and consideration received by lobbyists.It should be noted that the rule would also reach non-monetary expenditures— those that do not have a monetary value. An example might involve an arrangement under which an individual performs lobbying services in return for help in admitting his child to a prestigious university. Although the individual does not receive a monetary gain, he clearly receives a thing of value. Thus, non-monetary arrangements are fully subject to part 80’s record keeping, registration, and reporting requirements.(2) Who is subject to the rule? Section 13 applies to any “ person”  who makes the requisite expenditure. Section 13(f)(1) defines the term, "person,” to mean:An individual (including a consultant, lobbyist, or lawyer), corporation, company, association, authority, firm, partnership, society, State, local government, or any other organization or group of people."Person,” for purposes o f section 13, may include both a natural person and an entity. In many situations, both entities and individuals may be involved in the same lobbying transaction. For example, an association may wish to influence HUD through its professional employees. Similarly, a client may retain a law firm to provide lobbying services, but the actual representation is done by individual lawyers.The Department believes that the requirements of section 13 and part 86 should be applied in a functional manner: the record keeping, reporting, and registration requirements would

Vol. 55, No. 108 /  Friday, June 1, 1990 /  Proposed Rulesapply to each “person” according to its substantive role in the covered activity. Thus, in the example mentioned above, the association would be the "person” that must keep records and report expenditures (in this case, the salaries allocable to the lobbying effort) under § 86.20. This is because it is the association, not the employees, that is the party sponsoring the lobbying effort the one making the expenditure to influence the Department. In the case of the law firm, both the client and the firm would have to keep records and report their expenditures. Each is making an expenditure to exert the desired influence.On the other hand, the association’s professional staff and the lawyers providing the representation would be subject to both the registration and reporting requirements of § 86.25, discussed in detail below. This is because these individuals are “retained” by the firm or the association to actually provide the influence.Finally, it should be noted that section 13 requires covered lobbying to be in connection with the award of financial assistance or the taking of a management action. Coverage, therefore, depends on the relationship of the lobbying and the financial assistance or management action.Again, the Department proposes to take a functional approach: is the expenditure designed to influence the Department’s decision with respect to the award of financial assistance or the taking of a management action? In making this determination, the Department does not believe that part 86*8 coverage depends on the existence of an application. Notice of Funding Availability, or other formal "kick-off' for the assistance involved. If the effort to influence is focused on specific financial assistance, the statute would be triggered, without regard to the point in the process at which the lobbying occurs.Representation with respect to policy issues, not related to specific cases, however, would not generally be covered. Examples would include lobbying by an association on tax legislation or regulations of interest to its membership. It should be noted, however, that even in these instances, substance is determinative: if the lobbying involves a regulatory change that would affect a management action, it would be subject to part 86.(3) Solo lobbying. Covered expenditures must be madfe for the purpose of engaging another to furnish the lobbying services. Expenditures made by an individual attempting to influence a departmental decision on his

or her own behalf would not be covered. Although the language of section 13 may be broad enough to reach such an individual, the Department believes that the statute was intended to reach the "two-player” scenario described above.This exception would generally be limited to the “sole practitioner” situation, in which the “person” making the expenditures and doing the lobbying is the same. The presence of another “person”  on the scene (as, for example, in the law firm or association case) would defeat the exception.(4) Actual and constructive influence. Section 86.20 would cover both actual and constructive influence. That is, situations in which there can be demonstrated an actual intent to influence the Department, as well as those in which the intent can be inferred from all the circumstances: where the covered activity should reasonably been expected to have the effect of having the requisite influence.The Department believes that an “intent” test alone could erect evidentiary barriers that would hinder enforcement of the law. Use of a constructive intent test to supplement "actual intent” would provide the Department with an independent, objective basis for determining the existence of an intent to influence. In addition, since the constructive test would be based on objective factors, the Department believes that the test would protect the interest of those engaged in lobbying.(5) Covered lobbying. Section 13(a)(1) of the HUD Act covers expenditures designed to influence—The decision of any officer or employee of the Department, through communication with such officer or employee * * *This provision could be construed to reach a number of situations, including: 
—The fin a l ‘‘decision m aker" (generally an Assistant Secretary) for each award of assistance or management action, with section 13 triggered only when influence is applied through direct communication with that person.
—The fin a l ‘‘decision maker”  with section 13 triggered by communication directly with that person, or indirectly with that person through other persons inside or outside the Department.—Any officer or employee of the Department who makes “decisions" (preliminary decisions, recommendations, etc.) with regard to the assistance or management action, as it moves through the "decision making process,” with section 13



2 2 7 2 5Federal Register /  VoL 55, No. 106 /  Friday, June 1, 1990 /  Proposed Rulestriggered only when influence is applied through direct communication with that person.—Any officer or employee of the Department who makes “decisions” (preliminary decisions, recommendations, etc.) with regard to the assistance or management action, as it moves through the “decision making process,” with section 13 triggered by communication directly with that person, or indirectly with that person through other persons inside or outside the Department.—Any officer or employee of the Department, whether or not in “ the decision making process,” with section 13 triggered only when influence is applied through direct communication with that person.The Department believes that the final reading is most appropriate, The Department believes that the first two interpretations are too narrow, and ignore the fact that the decision making process can be a long one, in which a potentially large number of individuals make a host of preliminary decisions that may never reach the review of the ultimate decision maker.The third and fourth possibilities recognize the dynamic nature of the Department’s decision making process. However, they put the public at its peril. The “decision making process” and its participants change with each assistance and management action, and even with given phases of an action,Such ambiguity would put the public in the position of trying at each turn to identify those who may be in the decision making process, with potential civil money penalities awaiting a wrong judgment. This “hide and seek” situation would also prevent full compliance with, and enforcement of, section 13’s requirements.The final approach recognizes both the realities of the decision making process and provides a relatively “bright line” for both the Department and the public. The “decision” of the employee or officer need not be related to the award of assistance or the management action. It may be a more immediate decision: what is the officer or employee's judgment of the subject of the lobbying—a decision that may be transmitted to others who actually are in the decision making process? Thus, the rule provides that section 13 covers attempts to influence a decision of the Department with respect to the award of any financial assistance or the taking of any management action, through direct communication with any officer or employee of the Department.

b. Record keeping. Section 86.20(b) would require each person that enters into an agreement to make, or that makes, a covered expenditure to:(1) Keep a detailed and exact account of:(1) All agreements, and all expenditures, subject to part 86;(ii) The name and address of every person—(A) With whom any such agreement, or to whom any such expenditure, is made;(B) That makes, or that enters into an agreement to make, an expenditure on behalf of the person; and(C) On whose behalf an expenditure is made, or an agreement to make an expenditure is entered into; and(iii) The date of any such agreement or expenditure.(2) Obtain a bill, stating the particulars, for every agreement and expenditure.(3) Keep all records required by this paragraph (b) for not less than the two- year period beginning:(i) On the date on which the required report is filed; or(ii) If no report is required to be filed, on January 10 of the year after the calendar year in which the agreement was entered into or the expenditure made.The two-year retention period raises an issue of statutory interpretation, section 13(a)(3) of the HUD Act states:Each person making such an expenditure shall obtain a bill, stating the particulars, for every such expenditure, and shall retain all records required * * * for not less than the 2-year period beginning on the date of the filing of the report required by subsection (b), which shall include the information under paragraph (2).The Department believes that this language requires the retention of the records for two years, irrespective of whether the person is required to file a report on the underlying agreements and expenditures. Put another way, the reference to the “filing of the report required by subsection (b)” means either the date of actual filing or if none is filed, the January 10 submission deadline contained in subsection (b).The Department believes that several reasons support this conclusion. First, section 13 imposes two distinct requirements with respect to agreements and expenditures: record keeping and reporting. The regular employment and dollar threshold exceptions to section 13's reporting requirements make clear that some persons that enter into agreements to make expenditures may not have to file a report on them with HUD. As noted in the quoted language, above, section 13(a) states the required

record keeping requirements in equally clear and independent fashion.Given these independent requirements, the Department believes that if Congress intended to apply the two-year retention standard only to instances in which a report was filed it would have said so plainly. It would not, in the Department’s view, have attempted to effect a result of this substance in a clause that is procedural—simply setting the time at which the two-year period begins to run.In addition, such a restrictive reading would seriously hamper the Department’s ability to enforce the law. Section 13 relies largely on voluntary cooperation by covered persons. This voluntary system would likely result in some, and perhaps considerable, time lag between the making of an agreement or expenditure and the point at which HUD is alerted to the need to look into the person’s activities. If these persons were able to destroy all records at any point in the year in which it appeared that no report would be required, the vast majority of the records would likely be lost to the Department and to the business of eliminating abuse in the Department’s programs. The Department believes that if the Congress adopted such a position, it would have done so in a direct fashion.Finally, the Department does not believe that the final clause of section 13(a)(3)—"which shall include the information under paragraph (2)”— affects this conclusion. In die Department’s view, this clause refers to the nature of the records to be maintained, not to the contents of the report. Indeed, the report’s contents are clearly—and correctly—stated in section 13(b)(1).c. Reporting. Section 86.20(c) would require each person subject to part 86 to file with the Department, between the first and 10th day of January of each year, a report specifying the totals of all the information during the preceding calendar year that the person was required to retain, above.) A  report is considered properly filed when it is deposited in a post office within the prescribed time, and is sent by certified or registered mail, postage prepaid and return receipt requested, to the Office of Ethics. If the Office does not receive a properly filed report, the person must promptly file a duplicate report upon notification by the Office that the original report has not been received. As noted below, failure to properly file the report in timely fashion may be grounds for the imposition of a civil money penalty and any other applicable sanction.



22726 Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Proposed RulesThe statute only refers to the use of “registered mail" as the means of forwarding the report to HUD. The rule would also permit the use of certified mail, return receipt requested. The Department believes that this option provides the same degree of protection to the Department and the public as registered mail, and should be a permissible means of sending the report to HUD.These reporting requirements do not apply in the following cases:—Payment of reasonable compensation to a regularly employed officer or employee of the person that requests or receives financial assistance, or that is involved in any management action; and—If the sum of the amounts involved in all the agreements and all the expenditures made by or on behalf of a person is less than $10,000.It should be noted that under the terms of the statute, these exceptions reach only § 86.20(c)’s reporting requirements: they do not effect § 86.20(b)’s record keeping requirements.(i) Reasonable compensation to 
regularly em ployed individuals. The reasonable compensation exception for , an award of financial assistance carries its own time limitation: it is only available to one who “requests or receives financial assistance.” The proposed rule would define the "request or receipt” period as beginning with the submission of the application or other submission that begins the Department’s consideration for the assistance, and ending with the award of the assistance involved. Expenditures for financial assistance awards made outside this time frame would not be exempt from the reporting requirements n f § 86.20(c).The term also is limited to officers or employees of the person that requests or receives assistance or that is involved in a management action. For example, if HUD proposes to take a management action against a lender, the lender may pay its regularly employed officers or employees to lobby the Department without reporting the expenditures. If, however, the lender retains outside lobbying help, the exception does not apply: the lender must report the expenditures.To qualify for the exception, the officer or employee must:—Be employed on a full-time basis, or on a part-time basis under a program offered by the person to officers or employees of similar rank and responsibilities for specific purposes, such as to permit participation in a work-study program or to permit the individual to care for his or her child;

—Have meaningful responsibilities; and —Have duty hours not less than individuals of similar rank and responsibilities.These requirements are designed to ensure that the employment relationship is a genuine one. The special exception for part-time employment is intended to permit the employer to continue to use special part-time programs for certain types of employees. Qualifying programs may include work-study programs and programs to permit employees to care for their children.To qualify for the “regularly employed” exception, the officer or employee must be employed by the person—For at least 130 working days within one year immediately before the date of the submission that initiates the Department's consideration of the person for receipt of the assistance, or the date of initiation of any management action.The Department believes that the statute contemplates a “strict constructionist” approach. When the event that triggers the Department’s consideration occurs, the “regularly employed” exception only applies to those who have been employed for at least 130 days within the one year period counting back from the event.The Department understands that this approach may cause hardship in certain cases, and specifically requests public comment on the legal adequacy and desirability of either of the following scenarios:—An individual who is employed for less than 130 days within one year immediately preceding the date of the relevant submission may be considered to be a regularly employed person as soon as he or she is employed for 130 days; or —An individual who is employed for less than 130 days within one year immediately preceding the date of the relevant submission may be considered to be a regularly employed person if he or she is expected to be employed by such person for 130 days, except that if it turns out that the person actually is employed for less than 130 days, the employee would lose this special status, and the employer would be subject to the law’s disclosure and record keeping requirements.Finally, the rule would require any person asserting the reasonable compensation exception to demonstrate, upon the Department’s request and to the Department’s satisfaction, that the person qualifies for the exception. This would include a demonstration that the person paid reasonable compensation to

a regularly employed officer or employee, as those terms are defined in § 86.15.d. Exception for compliance with 
H U D  requirements. Section 13 contains the following exception:The preceding sentence [section 13(a)(1)] shall not apply to expenditures incurred in complying with conditions, requirements, or procedures imposed by the Secretary in connection with any financial assistance.This provision raises questions of both coverage and content. First, section 13 sets forth the following requirements: 
—For those making expenditures

(§66.20): record keeping andreporting.
—For those receiving payments

(§ 86.25): registration and reporting.It is unclear to which of these categories the exception applies.The “preceding sentence" of section 13(a)(1) deals only with record keeping for those making expenditures designed to influence the Department. An argument may be made that the exception—particularly in light of the Reform Act’s purposes—should be narrowly construed to apply only to record keeping.In this case, however, the Department believes that it is appropriate to extend the coverage of this exception to both the record keeping requirements of § 86.20 and the reporting requirements of §§ 86.20 and 86.25. Where compliance with a HUD requirement is the source of the expenditure or communication, the Department believes that the opportunity for improper influence is greatly diminished. As a result, the record keeping and reporting would impose an unjustified burden.This interpretation would result in different treatment for an agreement to make an expenditure as opposed to the actual expenditure.(i) Actual expenditures. In the case of actual expenditures, the link between the expenditure/payment and the activity involved is direct. A ll actual expenditures may qualify for the exception, without vulnerability to abuse.(ii) Agreements. In the case of agreements, however, the agreement/ engagement comes before the expenditure/payment. This sequence leaves open the possibility that the expenditure will not in fact be made for an excepted purpose. In light of these considerations, the Department proposes to limit the exception in the case of agreements/engagements as follows:—For a person entering into anagreement to make an expenditure



Fed eral R egister / VoL 55, No. 106 / Friday, June 1, 1990 / Proposed Rules 2 2 7 2 7(§ 86.20), the exception would be limited to any part of the agreement that is wholly and expressly limited to an excepted category.—For a person engaged to provide the lobbying services (§ 86.25), the exception would apply only if the entire agreement was so limited. This treatment of lobbyists reflects the fact that registration is a “yes or no” proposition: if any part of the agreement may involve a non- excepted use, the individual must register with the Department.In addition, the exception would apply in the following instances for both expenditures and agreements:—Where the conditions, requirements, or procedures are imposed, or are reasonably believed by the person to be imposed, by law, regulation, directive (such as a HUD Handbook or notice), or other written instruction (such as a Notice of Fund Availability or an application document)..—In all other cases, where the conditions, requirements, or procedures are imposed by an officer or employee of the Department.It should be noted that where the communication is in response to a written HUD requirement, it may be initiated by the lobbyist. This reflects the fact that such communications entail influence that is an expected, prescribed part of the process.Where, however, the communication does not emanate from a written requirement, in order to qualify for the exception, it may be initiated only by the Department. This would permit lobbyists to respond to HUD’s nan- written requirements, but would ensure that all other communications— communications are not within the formal channels open equally to all— benefit from the “sunshine”  of part 86.The Department recognizes that the “give and take” between the Department and lobbyists is not a static process. A  given communication may have elements that fit within the exception, do not fit within the exception, or are not subject to part 86 at all. The Department realizes that this situation raises difficult issues for both the Department and the public, and specifically request comments on the approach suggested. All comments on this point should address how the rule may give full implementation to the exception, while ensuring that any attempts to influence the Department beyond complying with HUD-imposed requirements are subject to part 86.e. Exception for litigation. The record keeping requirements of § 8 6 .2 0 (b), and the reporting requirements of § 86.20(c),

would not apply to any agreement to make an expenditure, or to any expenditure, in connection with litigation to which the person is a party. The exception would also apply to certain pre-litigation activities, such as the negotiation, compromise, or other resolution of an issue that, without such resolution, could reasonably be expected to result in litigation to which the person would be a party. The prelitigation exception would begin with the retention of counsel for this purpose. A  similar exception would be provided for registration and reporting under § 86.25.For purposes of the rule, the term, "litigation,”  would mean:(a) Any civil action at law or any proceeding in equity to which the Department is a party, including any appeal or settlement or other negotiations with respect to the action or proceeding;(b) Any criminal proceeding involving a program administered by the Department, including any appeal, or negotiations with respect to the charge, sentence, or otherwise, with respect to the proceeding; and(c) Any administrative proceeding conducted by the Department pursuant to statute or regulation that provides for the resolution of issues of fact or law (er both), or the imposition of a sanction or a penalty, by a hearing officer or by an officer or employee of the Department An administrative proceeding includes any appeal or settlement or other negotiations with respect to the proceeding.Some administrative proceedings include proceedings conducted under 24 CFR part 24 (Debarment and Suspension), 24 CFR part 25 (Mortgagee Review Board), the Fair Housing Act (24 U.S.C. 3601), title VI of the Civil Rights Act of 1964 (42 U.S.C. 20Q0d-l), section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), section 109 of the Housing and Community Development Act o f 1974 (42 U.S.C. 5309), and the Age Discrimination Act of 1975 (42 U.S.C. 6103).Section 13 does not contain a specific expection for litigation. The Department believes, however, that as a matter of agency discretion, the very nature of litigation—whether civil, criminal, or administrative—requires exemption from the rule. The principles underlying litigation include the untrammeled right of a person to seek and retain counsel, and the untrammeled right of counsel to represent his or her client in the course of the proceeding. Application of the requirements of section 13 to litigation would, in the Department’s view,

inappropriately burden both of these rights.In addition, the Department believes that application of section 13’s requirements to the litigation context would be unnecessary. Section 13 is designed to prevent unfair influence in the Department’s business. Litigation involves influence, but not unfair influence. Litigation is conducted according to rules that are designed to elicit information that can form the basis for a final decision. Any improprieties that occur in the course of litigation would be addressed in the context of the litigation and its ancillary rules.Ensuring the integrity of the litigation process does not require recourse to section 13's requirements.The Department believes that the exception for certain pre-litigation activities is a necessary concomitant to the litigation exception. The Department is concerned, however, about the possibility for abuse. Litigation is a virtually omnipresent option—almost every issue that a lawyer handles gives rise to some degree of litigation potential. Unchecked, this exception could, therefore, swallow up the rule as it applies to lawyers.To guard against this, the rule would circumscribe the pre-litigation exception in two ways. First the exception would only begin to apply with the retention of counsel for the specific issue involved (general retainers would not be adequate to invoke the exception). This is designed to limit the exception to cases in which a person’s concern is serious enough to warrant retaining counsel.The second limitation would require that there be a reasonable likelihood that the matter would proceed to litigation to which the person would be a party. This is designed to weed out matters that may have little litigation merit, and to ensure that the exception is focused upon genuine and serious issues.The Department realizes that the prelitigation aspects of this exception raise many legitimate issues and concerns.The Department requests comments on this feature of the rule, specifically on ways to ensure that the exception is limited to furtherance of genuine issues with real litigation potential.f. Forms. The rule provides that the Department may prescibe the form and manner of record keeping and reporting under § 86.20. If the Department does so, it would publish a Notice in the Federal Register specifying any form to be used and where it may be obtained, as well as any other relevant information. The Department wishes to note that if it fails



22728 Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  Proposed Rulesto prescribe forms, no person would be relieved of the responsibility of complying with the record keeping and reporting requirements of § 86.20.Some of the other defined terms used in § 86.20 and elsewhere in the rule include:
—Financial assistance: Any contract, grant, loan, cooperative agreement, or other form of assistance that is provided under a program administered by the Department. The term includes the insurance or guarantee of a loan, mortgage, or pool of mortgages by the Department.
—Management action: Any action of the Department that involves a change in the terms and conditions or status of financial assistance awarded to a person.
—O fficer or employee o f the 

Department: Includes:—An individual who is appointed to a position in the Department under title 5, United States Code, including a position under a temporary appointment;—A  special government employee, as defined in section 202, title 18, United States Code; and—An individual who is a member of a Federal Advisory Committee, as defined by the Federal Advisory Committee Act, title 5, United States Code.—Person: An individual (including a consultant, lobbyist, or lawyer); corporation; company; association; authority (including an Indian Housing Authority); firm; partnership; society; State, unit of general local government, or other governmental entity (including a public housing agency), or any agency or instrumentality thereof; or any other organization or group of people. The term would not include an Indian tribe.The term, "financial assistance," would be defined to exclude contracts, such as procurement contracts, that are subject to the Federal Acquisition Regulation (FAR) (48 FR chapter 1). This reflects the Department’s belief that these contracts are designed to purchase goods or services, and do not provide “assistance" within the meaning of section 13.It should be noted that the proposed rule would not cover Indian tribes.Indian tribes are sovereign entities, and do not seem to fit within the definition of a "person" for purposes of section 13. Indian Housing Authorities (IHAs), however, would appear to be subject to section 13, since section 13 expressly provides that an “authority” is within the statutory coverage. The Department

specifically requests comments on the exclusion of Indian tribes from the definition of “persons.” The Department also specifically requests comments on the propriety and desirability of including IHAs in the definition.The other definitions largely reflect the statute. The definition of "officer or employee” of the Department is taken from the interim rule on the “Byrd Amendment," discussed below.
2. Those Who A re Retained and Receive 
Paymenta. In general. Section 86.25 applies to:Each person that is retained to influence a decision of the Department with respect to the award of any financial assistance or the taking of any management action.As above, the reader is encouraged to review the Appendix of the proposed rule for further guidance on what constitutes "influence" and the meaning of other terms used in § 86.25.b. Registration. Each person that is retained for the above purpose would have to register with the Office of Ethics. The registration must be received by the Office not later than 14 days after the date on which the person is retained.The registration would have to be in writing, and include:(1) The name and business address of the registrant;(2) The name and address of the registrant’s employer, and of any person in whose interest the registrant appears or works; and(3) A  statement of whether the registrant has been employed by the Federal Government during the two- year period ending on the date of the registration and, if so, in what capacity.The Department does not believe that the term “retained," should be viewed in the narrow sense of a "retainer” relationship, under which a client engages the services of a lawyer, counselor, or advisor. The Department considers the term to encompass any agreement subject to section 13 of the HUD Act under which a person undertakes lobbying activities. The term also would include the employer/ employee relationship, under which the employer compensates the employee for carrying out lobbying activities.Limiting the registration provisions of section 13 to "retainer” relationships would have the effect of making the provision’s coverage turn on the type of relationship and arrangement involved, and would permit other forms of lobbying of the Department proceed undetected. The Department does not believe that the Congress intended such a serendipitous result.

In addition, the Department believes that section 13 is designed to treat lobbying as a single endeavor comprising the perspectives of the two actors involved: those who agree to make expenditures to retain lobbyists and those who are retained to provide the lobbying services. Defining "retained” narrowly would result in a break in this essential structure.Moreover, the "single endeavor/two player" approach is one of the principal tools that the Department has to enforce the statute. Under this approach, information that shows up on the "expenditure” side of the ledger should generally show up on the “registration" side, and vice versa. If not, the Department would be on notice of the need to question the information further. Adopting the narrow view would deprive the Department of this important enforcement tool.c. Reporting. Each registrant must, between the first and 10th day of January of each year, file with the Office of Ethics a detailed report of all money or other thing of value received and of all money or other thing of value expended, by the registrant during the preceding year in carrying out covered activities. The report would also have to include such information as the Department may prescribe in administrative instructions, pertaining to whom, and for what purposes, the money or any other thing of value was provided.In specifying the content of the reports, the Department intends to reach all receipts and expenditures that arise—either directly or indirectly—from the lobbying activities. This would include direct expenditures, such as costs incurred in preparing an application for financial assistance, as well as indirect expenditures, such as phone bills in talking with HUD officers and employees.The statute requires each registrant to report all “money" received and expended for lobbying purposes. Although the term “money" might be narrowly interpreted to mean the “coin of the realm,” the Department believes that such an interpretation would be inappropriately narrow. Under the statute, lobbyists subject to registration are referred to as persons “receiving payment or other consideration." The Department can find no congressional intent to have different thresholds for determining whether the same person should register and report on its activities.Given section 13’s reform impetus, the Department believes that “money” should be interpreted to include



Fed eral R egister /  Vol. 55, No. 106 /  Friday, ]une 1, 1990 /  Proposed Rules 22729anything of value. This would bring the registration and reporting requirements into conformity, and would ensure that information necessary to full enforcement of section 13 is provided.d. Minimum dollar requirement. The reporting requirements of paragraph(c)(1) would not apply if the sum of the total payments received by the person from all sources for covered activities is less than $10,000 in that year.e. Exceptions for compliance with 
HUD requirements and litigation. As discussed above, the rule would except communications made to comply with HUD requirements, and litigation and certain pre-litigation activities, from the registration requirements of § 86.25(b); and the reporting requirements of§ 86.25(c)(1).f. Forms. As in the discussion under § 86.20, the Department may prescribe forms for registration and reporting under § 86.25. Failure to do so would not relieve any person of the responsibility of meeting the requirements of § 86.25.
3. Public Inspection and Publication 
Requirements.a. Public inspection. Each, report on agreements and expenditures under§ 86.20(c) that is filed with the Office of Ethics would:(1) Be retained by the Office for at least the two-year period beginning on the date of filing.(2) Constitute part of the public records of the Department; and(3) Be open to public inspection.The Department would publish aNotice in the Federal Register informing the public when and how public inspection may be conducted.b. Federal Register publication. The Department would compile all information submitted to the Office of Ethics regarding agreements and expenditures, and all registration information, as soon as practicable after the close of the calendar year with respect to which the information is filed. The Department would publish this information annually in a Notice in the Federal Register.It should be noted that information derived from reporting by registrants would not be published in the Federal Register. The Department believes that the statute’s reference to “registration information” includes information pertaining to the registration (by whom retained, etc.), but excludes reporting information submitted by registrants.
4. Penaltiesa. In general. The Department may impose whatever sanctions or penalties are available under any applicable law for any violation of the requirements of

this rule. In appropriate cases, the Department would refer appropriate cases to the Department of Justice for prosecution.b. C iv il money penalties. Section 13 provides the Department specific statutory authority to impose civil money penalties on persons that violate certain of the provision’s requirements. Specifically, the rule would provide that the Department may impose a civil money penalty on any person that knowingly fails:(i) To file a report required under § 86.20(c),(ii) To register under § 86.25(c), or(iii) To file a report required under § 86.25(c).Consistent with the statute, the civil money penalty would be in addition to any other available civil remedy or criminal penalty, and could be imposed whether or not the Department imposes other administrative sanctions.It should be noted that section 13 does not provide for the imposition of civil money penalties for failure to keep records by those making covered expenditures. The rule follows this coverage. Failure to meet these record keeping requirements, however, may result in the imposition of other applicable penalties and sanctions.c. C iv il m oney penalties—amount o f 
penalty. Section 13 provides the following guidance on the amount of the civil money penalty that may be imposed. The amount would be determined on the basis of such factors as the gravity of the offense, any history of prior offenses (including offenses occurring before [insert effective date]), ability to pay the penalty, injury to the public, benefits received, deterrence of future violations, and such other factors as may be determined to be appropriate. In no event, however, could the penalty exceed the greater of:(1) $10,000 for each violation; or(2) In the case of a person subject to registration, the total amount that the person received for any services performed to which the violation relates. The rule contains these requirements.d. C iv il money penalties—procedures 
for imposing the penalty. Section 13 contains detailed procedures regarding imposition of civil money penalties. These procedures, as well as procedures regarding final orders, reviewability, judicial review, actions to collect penalties, and settlements by the Department will be promulgated in a separate rule making.e. C iv il money penalties—prohibition 
on consulting activities. Section 13 provides that any person upon whom a civil money penalty is imposed may be prohibited, for the three-year period

beginning on the date of the imposition of the penalty, from receiving any payment or thing of value for performing any services (with respect to any application for financial assistance) for any applicant. The rule reflects this provision.f. Crim inal Penalty. Section 13 provides that any person who violates a prohibition on consulting activities, above, shalh upon conviction, be guilty of a felony, and shall be fined under title 18, United States Code, or imprisoned not more than five years, or both. The rule reflects this provision.
5. Limitations on Fees to ConsultantsSubpart D of the proposed rule would provide that no person engaged for pay, or for any other consideration, for the purpose of attempting to influence any award or allocation of financial assistance may seek or receive any fee or remuneration of any kind that is:(1) Based on the amount of the assistance or the number of units that may be provided by the Department; or(2) Contingent in any way on an award of assistance by the Department, except where:(i) Services are provided to a public or private nonprofit entity applying for the award or allocation of assistance; and(ii) All or part of the professional services related to a project are donated to the nonprofit entity in the event assistance for a project is not awarded.For purposes of this exception:
—Professional services would include (but would not be limited to) legal and other advice concerning the financial assistance involved, preparation of application and other documents with respect to the financial assistance, and any professional activities subject to reporting under § 86.25.
—Part o f  the professional services would mean at least 33% percent of the total professional services provided“ to the nonprofit entity.The statute permits contingent fee arrangements if the consulting services are donated "in whole or in part" to the nonprofit entity involved. If the “in part” language is read literally, a donation of $1 would be sufficient to trigger the statute. The Department does not believe that this result was intended, and would require that the donation may not be lower than 33% percent of the value of all the professional services provided to the nonprofit. The Department believes that this approach does justice to the reform spirit of section 13, and provides a meaningful measure of the extent of donated
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professional services that would trigger special treatment under the exception.
6. The Byrd AmendmentIn reviewing this proposed rule, the reader should be aware of the requirements of the so-called “Byrd Amendment.” The Byrd Amendment was enacted as section 319 of the Department of the Interior and Related Agencies Appropriations Act for Fiscal Year 1990, Pub. L. 101-121, approved October 23,1989.The Byrd Amendment contains a general prohibition on the use of federally appropriated funds for influencing any Executive or Legislative Branch personnel in the award of Federal contracts, grants, loans, cooperative agreements, and certain post-award actions (such as the modification or extension of any of these forms of assistance). It also requires disclosure of certain information on payments from non- appropriated funds that are used to influence the above Federal actions, as well as the insurance or guarantee of loans.The Byrd Amendment applies to a ll Federal agencies, and was implemented by a govemmentwide "interim final rule” that was drafted by the Office of Management of Budget (OMB) and published on February 26,1990 (55 FR 7636). The reader should consult this rule for a full discussion of the Byrd Amendment’s requirements.7. Relation Between Section 112 and the 
Byrd AmendmentSection 112 and the Byrd Amendment deal with the same subject—attempts to influence HUD in the award of financial assistance and the taking of post-award actions—and they contain a number of overlapping provisions. The reader is strongly urged to become familiar with the requirements of each. As an overall matter, however, the following rules would guide the Department’s implementation of the two authorities: —The reader should first determine whether his or her activities meet the applicability thresholds for either provision.—If section 112 applies, but not the Byrd Amendment, the provisions of section 112 must be met.—If the Byrd Amendment applies, but not section 112, the provisions of the Byrd Amendment must be met.—If both section 112 and the Byrd Amendment apply, the provisions of both must be met. For example, if an expenditure must be reported under each part, the reporting provisions of both the Byrd Amendment (reporting at request or receipt of assistance, as

well as quarterly updates in certain circumstances) and section 112 (onetime annual reporting) apply.Similarly, if both parts apply, the greater of the civil money penalty provisions under section 112 or the Byrd Amendment would take precedence.The Department notes that nothing in these two rules would remove the responsibilities of program participants to comply with program record keeping, reporting, registration, and certification requirements established by individual program regulations or other department-wide regulations (e.g., certification requirements for participants in HUD housing programs, as set forth under 24 CFR part 200, Subpart H—Participation and Compliance Requirements).
8. M anner o f EnforcementThe Byrd Amendment and section 112 were designed to correct certain abuses in the award of covered assistance and management actions, by opening the process to the “sunshine” of public scrutiny. The Department wishes to note that it intends to enforce both of these authorities with the utmost vigor, and to impose whatever sanctions are available under those authorities, or under any other applicable law, on any individual or entity that violates any of their provisions.III. Other Matters1. Environmental Review . A  Finding of No Significant Impact with respect to the environment has been made in accordance with HUD regulations at 24 CFR part 50, which implement section 102(2)(C) of the National Environmental Policy Act of 1969. The Finding of No Significant Impact is available for public inspection between 7:30 a.m. and 5:30 p.m. weekdays in the Office of the Rules Docket Clerk, Office of the General Counsel, Department of Housing and Urban Development, Room 10276, 451 Seventh Street, SW ., Washington, DC 20410.2. Regulatory Impact Analysis. This rule would not constitute a “major rule” as that term is defined in section 1(d) of the Executive Order on Federal Regulations issued on February 17,1981. An analysis of the rule indicates that it would not (1) have an annual effect on the economy of $100 million or more; (2) cause a major increase in costs or prices for consumers, individual industries, Federal, State, or local government agencies, or geographic regions; or (3) have a significant adverse effect on competition, employment, investment, productivity, innovation, or the ability of the United States-based enterprises to

compete with foreign-based enterprises in domestic or export markets.3. Regulatory Flexibility Act. In accordance with 5 U.S.C. § 605(b) (the Regulatory Flexibility Act), the Undersigned hereby recognizes that an Initial Regulatory Flexibility Analysis is needed to examine the possible impact of this rule on small entities. That analysis is set forth below.
OverviewThe issue to be addressed, under the Regulatory Flexibility Act, is whether the Department’s proposed action "is likely to have a significant economic impact upon a substantial number of small entities.”It is HUD’s view that the proposed rule setting forth requirements governing the lobbying of HUD personnel would have a sufficiently broad and widespread economic impact so as to warrant an Initial Regulatory Flexibility Analysis, and to elicit public comment on this aspect of the Department’s action.The discussion that follows addresses specific impacts of the law and this rule on small entities and provides a basis for the Department’8 findings. Public comment is invited on the analysis, A  final analysis will be drafted after review and consideration of the full public record.I. What Does This Rule Attempt? Why? Under What Authority Is It Promulgated?This rule would set forth the standards under which persons who make expenditures to influence a HUD officer or employee in the award of financial assistance or the taking of a management action by the Department must keep records, and report to HUD, on the expenditures. It also would establish standards under which persons who are retained to influence a HUD officer or employee in the award of financial assistance or the taking of a management action by the Department must register with HUD, and report to HUD on their lobbying activities. The rule is designed to improve the Department’s ability to ensure that the process by which the Department awards financial assistance and takes management actions is conducted in a manner that is fair and open, and free from improper influence. The rule also contains provisions that set limitations on the payment of fees to persons who are engaged for the purpose of attempting to influence any award or allocation of financial assistance from the Department.
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The rule is being promulgated to implement section 112 of the Department of Housing and Urban Development Reform Act of 1989, Pub. L. 101-235, approved December 15,1989.II. Who Is Affected By This RuleThe rule would affect (1) persons who make expenditures to influence a HUD officer or employee in the award of financial assistance, or in the taking of a management action, and (2) persons who are retained to influence a HUD officer or employee in the award of financial assistance, or in the taking of a management action by the Department. In order to comply with the statute, persons who make expenditures to influence must, except in certain instances that are discussed earlier in this preamble, keep records on those expenditures and report to HUD annually on those expenditures. In addition, also in order to comply with the statute, parsons who are retained to influence must, except for certain instances discussed earlier, register with the HUD Office of Ethics within 14 days of being retained and report to HUD annually on the money and other things of value received for the lobbying activities. .Through the definition of “person,” this rule is intended to apply to individuals (including consultants, lobbyists, or lawyers), corporations, companies, associations, authorities, firms, partnerships, societies, States, * local governments, or any other organizations or groups of people involved in activities to influence or to attempt to influence HUD decisions. Conceivably, this rule could affect in varying degrees the full rèalm of recipients of HUD assistance, including grantees, contractors, PH As, sponsors, developers, builders, mortgagees, and mortgagors.III. How Are Small Entities Affected By This Rule?What is the cost or benefit of compliance?There would be an increase in paperwork requirements in that (1) persons who make expenditures must keep records of those expenditures and file an annual report and (2) persons who receive payment must submit a registration form to the Department and file an annual report. It should be noted that the reporting requirements—both

for persons making expenditures and providing lobbying services—are subject to a $10,000 annual threshold. Persons spending less than that amount would have to keep records, but would not have to file annual reports. Persons receiving payments would have to register, but not report.In some instances, there may be the need to use lawyers and accountants, although it is unlikely that small entities would carry out lobbying activities to the extent that such specialized assistance would be needed routinely. It is unlikely that any specialized equipment or facilities would be required. It is also unlikely that this rule would significantly delay or accelerate the day-to-day business functions of those affected. However, this rule would promote the exercise of discretion relative to the conduct of business with HUD in that it would improve the Department's ability to ensure that the process by which the Department awards financial assistance and takes management actions is conducted in a manner that is fair and open, and free from improper influence.IV. AlternativesThe Department does not have the leeway to consider other alternatives. The requirements are imposed by statute, and the Department does not have the authority to reduce or change them, either as a general matter, or for smiail entities.V. Net Effect on Small EntitiesSmall entities will be affected by this rule only to the extent that they involve themselves With influencing activities.In those cases, they will have to comply with the statutorily set requirements regarding record keeping, registration, and reporting, as discussed above.4. Executive Order 12612. FederalismThe General Counsel, as the Designated Official under section 6(a) of Executive Order 12612, Federalism , has determined that this rule does not have ''federalism implications” because it does not have substantial direct effects on the States (including their political subdivisions)* or on the distribution of power and responsibilities among the various levels of government.The statute subjects State and local governments and their employees to its record keeping, disclosure, and

registration requirements. The Department does not believe, however, that the effect would be substantial, since section 13 provided only procedural requirements: the authority would not affect their substantive communications with the Department. In any event, the requirement is statutory, and is not subject to discretionary implementation by the Department5. Executive Order 12606, the FamilyThe General Counsel, as the Designated Official under Executive Order 12606, the Family, has determined that this rule does not have potential significant impact on family formation, maintenance, and general well-being. It would only impose record keeping, disclosure, and registration requirements on those seeking to influence the Department's decision making process.6. Information CollectionThe information collection requirements contained in this rule have been submitted to the Office of Management and Budget (OMB) for review under the Paperwork Reduction Act of 1980. No person may be subjected to a penalty for failure to comply with these information collection requirements until they have been approved and assigned an OMB control number. The OMB control number, when assigned, will be announced by separate notice in the Federal Register The public reporting burden for the collection of information requirements contained in this rule are estimated to include the time for reviewing the instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Information on die estimated public reporting burden is provided below. Send comments regarding this burden estimate or any other aspect of this Collection of information, including suggestions for reducing this burden, to the Department of Housing and Urban Development, Rules Docket Clerk, 451 Seventh Street, SW, Room 10276, Washington, D C 20410; and to the Office of Information and Regulatory Affairs, Office of Management and Budget, Attention: Desk Officer for HUD, Washington, DC 20503.
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(FR-2732)

Description of information collection
Section of 

24 C F R  
affected

! Number of 1 respondents

1 Number of 
responses 

per1 respondent

Total annual 
responses

I Hours per 
response ! Total hours

Reporting by person making expenditure. .............. ................................................ 86.20(c)_____86 25(b) __
1,247
2,229
1,204

! t 1,24?
2,229
1,204

1 1,247
2,229

T3J54S7
Registration of person receiving axpeerifotte ..... ......................................... 1 1
Reporting by person receiving expenditure..... ............................... ......... 86 25(C) p t tt.2 5

Total annual burden........................... ...... ...... .................. ................................. 1_______ ______ 17,029

7. Semi-Annual Agenda of RegulationsThis rule was listed as item number 
1113 in the Department's Semiannual Agenda of Regulations published on April 23,, 1990 J55 F R 16226} in accordance with Executive Order 12291 and the Regulatory Flexibility A c t8. Catalog of Federal Domestic AssistanceThere are no Catalog of Federal Domestic Assistance Program numbers assigned to this rule.List of Subjects in 24 CFR Part 86Lobbying (Government agencies}, Administrative practice and procedure. Reporting and record keeping requirements.Accordingly, the Department proposes to amend title 24 of the Code of Federal Regulations to add a new part 86- to read as follows:
PART 86— REQUIREMENTS 
GOVERNING THE LOBBYING OF HUD 
PERSONNEL— SECTION f 12 O F THE 
REFORM A C TSubpart A—Relationship Between Part» ©S 
and 87 x

Sec.86.1 Relationship between parts 88 and 87.
Subpart B— General86.10 Purpose.
86.15 Definitions.

Subpart C— Record Keeping, Reporting, 
and Registration Requirements
86.20 Requirements for persons m aking 

expenditures to obtain lobbying services. 
88.25 Require men ts for persons engaged to  

provide lobbying services.86.30 Public inspection and publication requirements.86.35 Penalties.
Subpart D— Limitations on Fees to  
Consultants
86.50 Limitations on fees to consultants.

Authority: Section 13(g), Department of 
Housjng and Urban Development A ct (42 
U .S .C . 3537b(g)); sec. 7(d), Department of 
Housing and Urban Development A ct (42 
U .S .C . 3535(d)).

Subpart A— Relationship Between 
Parts 86 and 87

§ 86.1 Relationship between parts 86 and 
87(a) Purpose. This part and part 87 of this chapter set forth reporting and other requirements governing expenditures to influence the Department in connection with certain actions involving HUD contracts, grants, loans, and other forms of HUD “assistance.** This section specifies the rales governing the overall relationship between this part and part 87. The reader should read both of these parts for a full understanding of their substantive requirements,(b) Statutory basis—(1) Part 86. Section 112 of the Department of Housing and Urban Development Reform Act o f1989 (Pub, L. 101-235, approved December 15„ 1989) added a new section 13 to the Department of Housing and Urban Development Act. Section 13 requires certain persons making an expenditure to influence HUD personnel with respect to the award of any financial assistance (contract, grant, loan, cooperative agreement, or loan insurance or guarantee), or with respect to any management action involving a change in the terms and conditions or status of financial assistance that was previously awarded, to keep records and to report to HUD on the expenditures. The provision also requires certain persons engaged to provide to influence the Department with regard to any financial assistance or management action, to register with the Department and to report to HUD on the activities involved.(2) Part 87. Part 87 implements section 319 of the Department of the Interior and Related Agencies Appropriations Act for Fiscal Year 1990 (Pub. L. 101-121, approved October 23,1989). This provision amended subchapter III of chapter 13 of title 31, United States Code, to add a new section 1352 (the “Byrd Amendment’’). It contains a general prohibition on the use of federally appropriated funds for influencing any Executive or Legislative Branch personnel in the award of

Federal contracts, grants, loans, cooperative agreements, and certain post-award actions (such as the modification or extension of any of these forms of assistance^ It also requires disclosure of certain information on payments from noa- appropriated funds that are used to influence the above Federal actions, as well as the insurance or guarantee of loans. The Byrd Amendment applies to all Federal agencies, and was implemented by a government-wide common rule that was published on February 26,1990, at 55 FR 6736. HUD’s adoption of the common rale is set forth at 24 CFR part 87.(c) Relationship between Parts 38 and 
87—(1) In general. The reader should first determine whether his or her activities meet the applicability thresholds for either part.(2) O ne part only applies. If part 88 applies, but not part 87, the provisions of part 86 must be met. If part 87 applies, but not part 86, the provisions of part 87 must be met.(3) Both parts apply. If both part 86 and part 87 apply, the provisons of both parts must be met For example, if an expenditure must be reported under each part, the reporting provisions of both the Byrd Amendment (reporting at request or receipt of assistance, as well as quarterly updates in certain circumstances) and section 13 (one-time annual reporting) apply. Similarly, if both parts apply, the greater of the civil money penalty provisions under section 13 or the Byrd Amendment would take precedence.Subpart B— General
§ 86.10 Purpose.(a) Subpart C . The purpose of subpart C is to set forth the standards under which:(1) Persons that make expenditures to influence a HUD officer or employee in the award of financial assistance, or in the taking of a management action, by the Department must keep records, and report to HUD, on the expenditures; and



Federal Register / V ol. 55, No. 106 / Friday, June 1, 1990 / Proposed Rules 22733(2) Persons that are engaged to provide to influence a HUD officer or employee in the award of financial assistance, or in the taking of a management action by the Department, must register with HUD and report to HUD on their lobbying activities.(b) Subpart D. The purpose of subpart D is to place limitations on the fees that may be paid to consultants who are engaged in influencing the award or allocation of financial assistance by the Department.
§ 86.15 Definitions.As used in subparls C and D:

Agreement to make an expenditure or 
agreement includes all or part of a contract, agreement, promise, or any other arrangement, whether or not it is in writing or is legally enforceable, that involves an undertaking of any kind to make an expenditure. The term includes an arrangement under which a person has a financial involvement in the transaction, such as where contingent liability to make an expenditure is assumed by, or on behalf of, a person, or where the expenditure is provided by, or on behalf of, a person, but only if the person has an interest in the effort to influence the Department under this part. The term also includes any employment arrangement between a person and an officer or employee of the person. An agreement is considered to have been made when the contract or agreement is entered into, or the promise or other arrangement is made, even though a person receiving the expenditure may not receive it at that time. The value of any expenditure that has monetary value, other than cash, that is the subject of an agreement, must be determined as of the date that the agreement is entered into:(a) By reference to an objective standard, such as a stock or bond quotation in the case of a stock or bond; or(bj If no objective standard is available at reasonable cost, by any other means that are reasonably designed to produce a fair and accurate valuation.

Communication includes written, oral, electronic, or any other means of communication.
Department or HUD  means the United States Department of Housing and Urban Development.
Directive includes (but is not limited to) a Handbook (including a change or supplement), notice, interim notice, special directive, as defined in paragraph 2-1., HUD Handbook 000.2 REV-1., HUD Directives System, and any other issuance that the Department may classify as a directive.

Expenditure includes a payment, distribution, loan, advance, deposit, gift of money, or the provision of anything else of value. An expenditure may have either monetary or non-monetary value. The term includes an expenditure made by a person to an officer or employee as part of an employment relationship. An expenditure is considered to have been made when the person makes it available to another person without restriction. The value of any expenditure with monetary value, other than cash, must be determined as of the date of the expenditure:(a) By reference to an objective standard, such as a stock or bond quotation in the case of a stock or bond; or(b) If no objective standard is available at reasonable cost, by any other means that are reasonably designed to produce a fair and accurate valuation.
Financial assistance includes any contract, grant, loan, cooperative agreement, or other form of assistance that is provided under a program administered by the Department. The term includes the insurance or guarantee of a loan, mortgage, or pool of mortgages by the Department. The term does not include contracts, such as procurement contracts, that are subject to the Federal Acquisition Regulation (FAR)(48 CFR chapter 1).
Indian means an individual who is recognized as being an Indian or Alaska Native by an Indian tribe, the Federal government, or any State.
Indian Housing Authority means any entity that:(a) Is authorized to engage or assist in the development or operation of lower income housing for Indians; and(b) Is established:(1) By exercise of the power of self government of an Indian tribe independent of State law; or(2) By operation of State law providing specifically for housing for housing authorities for Indians, including regional housing authorities in the State of Alaska.
Indian tribe means, for purposes of this section only, any tribe, band, pueblo, group, community, or nation of Indians or Alaska Natives.* Influence means to affect in any way any aspect, including (but not limited to) the outcome, of the award of any financial assistance or the taking of any management action by the Department.
Knowingly means having actual knowledge of, or acting with deliberate ignorance of, or reckless disregard for the requirements of this subpart.
Litigation means:

(a) Any civil action at law or any proceeding in equity to which the Department is a party, including any appeal or settlement or other negotiations with respect to the action or proceeding;(b) Any criminal proceeding involving a program administered by the Department, including any appeal, or negotiations with respect to the charge, sentence, or otherwise, with respect to the proceeding; and(c) Any administrative proceeding conducted by the Department pursuant to statute or regulation that provides for the resolution of issues of fact or law (or both), or the imposition of a sanction or a penalty, by a hearing officer or by an officer or employee of the Department. An administrative proceeding includes any appeal or settlement or other negotiations with respect to the proceeding. Administrative proceedings include (but are not limited to) proceedings conducted under 24 CFR part 24 (Debarment and Suspension), 24 CFR part 25 (Mortgagee Review Board), the Fair Housing Act (24 U .S.C. 3601), Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d-l), section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), section 109 of the Housing and Community Development Act of 1974 (42 U .S.C. 5309), and the Age Discrimination Act of 1975 (42 U.S.C. 6103).
Management action means any action of the Department that involves a change in the terms and conditions or status of financial assistance awarded to a person.
Office o f Ethics or Office means the Department’s Office of Ethics. It is located in room 10110,451 Seventh Street, SW ., Washington, DC 20410. Its telephone number is (202) 755-6943. The TDD number is (202) 755-5111. These telephone numbers are not toll-free.
Officer or employee: (a) In the case of an individual employed by the Department, the term includes:(1) An individual who is appointed to a position in the Department under title 5, United States Code, including a position under a temporary appointment;{2) A  special government employee, as defined in section 202, title 18, United States Code; and(3) An individual who is a member of a Federal Advisory Committee, as defined by the Federal Advisory Committee Act, title 5, United States Code.(b) In the case of an individual employed by a person, the term includes an individual who is in any way retained, designated, appointed, employed, or receiving compensation of
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Person means an individual (including a consultant, lobbyist, or lawyer); corporation; company; association; authority (including an Indian Housing Authority); firm; partnership, society. State, unit of general local govemement or other governmental entity (including a public housing agency); and any other organization or group of people. The term does not Include an Indian tribe.
Public housing agency means any State, county, municipality, or other governmental entity or public body, or agency or instrumentality thereof, that is authorized to engage or assist in the development or operation of lower income housing. The term includes an Indian Housing Authority.
Reasonable compensation means, with respect to s  regularly employed officer or employee of any person, compensation that is consistent with the normal compensation for the officer or employee for work that is not furnished to, or not furnished in cooperation with, the Department.
Regularly employed means, with respect to an officer or employee of a person requesting or receiving financial assistance or who is involved in a management action, an officer or employee who is employed by the person for at least 130 working days within one year immediately before the date of the submission that initiates the Department’s consideration of the person for receipt of such assistance, or the date of initiation of any management action. For purposes of this term, the officer or employee must:(a) Be employed on a full-time basis, or on a part-time basis under a program offered by the person to officers or employees of similar rank and responsibilities for specific purposes, such as to permit participation in a work-study program or to permit employees to provide child care for their children;(b) Have meaningful responsibilities; and(c ) Have duty hours not less than individuals of similar rank and responsibilities.
Retained means engaged pursuant to an agreement to make an expenditure. The term includes the employment relationship between a person and its officers and employees.
State means the several States and the Commonwealth of Puerto Rico.
Unit o f general local government means any city, county, town, township, parish, village, or other general purpose political subdivision of a State; Guam,

the Northern Mariana Islands, the Virgin Islands, and American Samoa, or a general purpose political subdivision thereof; a combination of such political subdivisions recognized by HUD; the District of Columbia; and the Trust Territories of the Pacific Islands.
Subpart C— Record Keeping, 
Reporting, and Registration 
Requirements

$ 86.20 Requirements for persons making 
expenditures to obtain lobbying services.(a) In general.—(1) Coverage. This section applies to each person—(1) That makes, or that enters into an agreement to make, an expenditure to a person;(ii) That makes, or that enters into an agreement to make, an expenditure to a person on behalf of another person; or(iii) On whose behalf an expenditure is made to a person, or an agreement to make an expenditure to a person is entered into;if the expenditure is intended to influence, or should reasonably be expected to have the effect of influencing, a decision of the Department with respect to the award of any financial assistance or the taking of any management action, through direct communication with any officer or employee of the Department This section only applies to expenditures that are made to another person: a person that makes covered expenditures on its own behalf is not subject to this section.(2) Record keeping and reporting.Each person subject to paragraph (a)(1) must meet:(i) Except as provided by paragraphs(d) and (e), the record keeping requirements of paragraph (b); and(ii) Except as provided by paragraphs(c)(2) and (3), (d), and (e), the reporting requirements of paragraph (c)(1).(3) Additional guidance. Appendix A  contains additional guidance on the types of activities that constitute influence under this paragraph (a).(b) Recordkeeping. Each person subject to paragraph (a)(1) must:(1) Keep a detailed and exact account of:(i) All agreements, and all expenditures, referred to in paragraph(a)(1);(ii) The name and address of every person—(A) With whom any such agreement, or to whom any such expenditure, is made;.(B) That makes, or that enters into an agreement to make, an expenditure on behalf of the person subject to paragraph (a)(1); and

(C) On whose behalf an expenditure is made, or an agreement to make an expenditure is entered into; and(iii) The date of any agreement or expenditure under this paragraph (b).(2) Obtain a bill, stating the particulars, for every agreement and expenditure.(3) Keep ail records required by this paragraph (b) for not less than the two- year period beginning:(1) On the date on which the report required by section (c) is filed; or(ii) If no report is required to be filed under that paragraph, on January 10 of the year after the calendar year in which the agreement was entered into or the expenditure made.(c) Reporting.—(! ) Annual report. Except as provided for by paragraphs (c)(3) and (4), each person subject to paragraph (a)(1) must file with the Department, between the first and 10th day of January of each year, a report specifying all the information required to be retained under paragraph (b)(1) with respect to the preceding calendar year.(2) Filing reports. A  report referred to in paragraph (c)(1) is considered properly filed when it is deposited in a post office within the prescribed time, and is sent by certified or registered mail, postage prepaid and return receipt requested, to the Office of Ethics. If the Office does not receive a properly filed report, the person must promptly file a duplicate report upon notification by the Office that the original report has not been received.(3) Exception for compensation to 
regularly employed personnel, (i) The reporting requirements of paragraph(c)(1) do not apply in the case of payment of reasonable compensation to a regularly employed officer or employee of the person that requests or receives financial assistance, or that is involved in any management action.(ii) For purposes of paragraph (c)(3)(i), financial assistance is requested or received during the period—(A) Beginning with the submission of the application or other submission that begins the Department’s consideration for the assistance, and(B) Ending with the award of the assistance involved.(iii) Any person asserting the exception in this paragraph (c)(3) must demonstrate, upon the Department's request and to the Department’s satisfaction, that it qualifies for the exception, including that it paid reasonable compensation to a regularly employed officer or employee, as those terms are defined in § 86.15.



Federal Register f VoL 55, N o . 106 / Friday, June 1, 1990 / Proposed Rules 22735(4) Minimum dollar requirem ent Tlie reporting requirements of paragraph(c)(1) do not apply if the sum of tire amounts involved in all the agreements to make an expenditure entered into, and of all the expenditures made, by or on behalf of a person under paragraph(a)(1) during the year covered by the report, is less than $10,000»(d) Exception fo r com pliance with 
HUD requirements. The record keeping requirements of paragraph (b), and the reporting requirements of paragraph (c), do not apply to—(1) Any part of an agreement that is wholly and expressly limited to making an expenditure to comply with conditions, requirements, or procedures imposed by the Department in connection with any financial assistance or management action; or(2) Any expenditure that is limited to complying with conditions, requirements, or procedures imposed by the Department in connection with any financial assistance or management action; but only if—(i) The conditions, requirements, or procedures are imposed, or are reasonably believed by the person to be imposed, by law, regulation, directive, or other written instruction [such as a Notice of Fund Availability or application document); or(ii) The conditions, requirements, or procedures are imposed by an officer or employee of the Department, other than as provided by paragraph (d)(2)(f).

{e} Exception for litigation. The record keeping requirements of paragraph (bj, and the reporting requirements of paragraph (cj, do not apply to any agreement to make an expenditure, or any expenditure made, in connection with;(1) The negotiation, compromise, or other resolution of an issue that, without such resolution, could reasonably be expected to result in litigation to which the person would be a party, commencing with the retention of counsel for this purpose; and(2 Litigation to which the person is a party.(f) Updates for changes in  agreements. Any person that makes a change to an expenditure or to an existing agreement to make an expenditure must comply with alT applicable record keeping and reporting requirements under this section.(g) Counting expenditures. (1) 
Expenditures pursuant to agreements. If an expenditure is made pursuant to an agreement, the amount of the expenditure is not taken into account in reporting under paragragh (c)(1), or in determining the dollar threshold under

paragraph (c)(4), but only to the extent that;(1) The amount involved in the agreement is taken into account for those purposes, and(ii) The expenditure does not exceed the amount in the agreement that is so taken into account.(2) Contingent liability. The amount of any contingent liability assumed by a person equals the expenditure that the person would have had to make, if the contingency had been realized.(h) Form and manner o f record 
keeping and reporting. The Department may prescribe the form and manner of record keeping under paragraph (b) and reporting under paragraph (c)(1). If the Department prescribes such requirements, it will publish a Notice in the Federal Register specifying any form to be used and where it may be obtained, as well as any other relevant information. Failure of the Department to prescribe such requirements does not relieve any person from complying with the record keeping and reporting requirements of this section.
§ 86.25 Requirements ter persons 
engaged to provide lobbying services.(a) In general.—(1) Coverage. This section applies to each person that is retained by a person to influence a decision of the Department with respect to the award of any financial assistance or the taking of any management action. It does not apply to a person that attempts to influence the Department on its own behalf.(2) Registration and reporting Each person subject to paragraph (a)(1), must meet:(1) Except as provided by paragraphs(d) and (e), the registration requirements of paragraph (b); and(ii) Except as provided by paragraphs(c)(2), (d) and (e), lire reporting requirements of paragraph (c}„(3} Additional guidance. Appendix A  contains additional guidance on the types of activities dial constitute influence under this paragraph (a).(b) Registration.—(I) Time and place. Each person sub ject to paragraph (a)(1) must register with toe Office of Ethics» The registration must be received by toe Office not later than 14 days after the date cm which the person is retained, as provided by that paragraph.(2) Form and content The registration referred to in paragraph (b)(1) must be in writing, and must include:(i) The name and business address of the registration;(ii) The name and address of the registrant's employer, and o f any person in whose interest the registrant appears or works; and

(iii) A  statement of whether the registrant has been employed by the Federal Government during the two- year period ending on the date of the registration and, if so, in what capacity.(c) Annual reporting.—(1) In general. (i) Except as provided by paragraph(c)(2), each registrant under paragraph(b) must, between the first and 10th day of January of each year, file with the Office of Ethics a detailed report of ail money or other thing of value received, and of all money or other thing of value expended, by the registrant during the preceding year in carrying out activities subject to paragraph (a)(1). The report must include such information as the Department may prescribe pertaining to whom, and for what purposes, the money or other thing of value was provided.(if) The value of anything with monetary value, other than cash, must be determined as of the date of the expenditure:(A) By reference to an objective standard, such as a stock or bond quotation in the case of a stock or bond; or(B) If no objective standard is available at reasonable cost, by any other means that are reasonably designed to produce a fair and accurate valuation.(iii) For purposes of this paragraph(c) (1), money or an other thing of value is:(A) Received when the registrant actually receives, or has the unrestricted right to receive, it; and(B) Expended when toe registrant makes it available to another person without restriction.(2) Minimum dollar requirement. The reporting requirements of paragraph(c)(1) do not apply, i f  the sum of all the money or other things of value received by the person for activities under paragraph (a)(1) is less than $10,000 in that year.(d) Exception for com pliance with 
H U D  requirements. The registration requirements of paragraph (b), and toe reporting requirements of paragraph(c)(1), do not apply to—(1) Any agreement that is wholly and expressly limited to complying with conditions, requirements, or procedures imposed by the Department in connection with any financial assistance or management action; or(2) The receipt of any money or other thing of value that is limited to complying with conditions, requirements, or procedures in connection with any financial assistance or management action;but only if:
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(i) The conditions, requirements, or procedures are imposed, or are reasonably believed by the person to be imposed, by law, regulation, directive, or other written instruction (such as a Notice of Fund Availability or application document); or(ii) The conditions, requirements, or procedures are imposed by an officer or employee of the Department, other than as provided by paragraph (d)(2)(i).(e) Exception for litigation. The registration requirements of paragraph (b), and the reporting requirements of paragraph (c)(1), do not apply to any agreement, or to the receipt or expenditure of money or another thing of value in connection with:(1) The negotiation, compromise, or other resolution of an issue that, without such resolution, could reasonably be expected to result in litigation to which the person would be a party, commencing with the retention of counsel for this purpose; and(2) Litigation to which the person is a party.(f) Updates for changes in agreements. Each person that makes a change to the receipt or expenditure of money or a thing of value, or to an existing agreement under paragraph (a)(1), must comply with all applicable registration and reporting requirements under this section.(g) Form and manner o f registration 
and reporting. The Department may prescribe the form and manner of registration under paragraph (b)(2) and reporting under paragraph (c)(1). If the Department prescribes such requirements, it will publish a Notice in the Federal Register specifying any form to be used and where it may be obtained, as well as any other relevant information. Failure of the Department to prescribe such requirements does not relieve any person from complying with the registration and reporting requirements of this section.
§ 86.30 Public inspection and publication 
requirements.(a) Public inspection. Each report on an agreement or an expenditure that is filed with the Office of Ethics under § § 86.20(c)(1) Will:(1) Be kept by the Office for at least the two-year period beginning on the date of filing;(2) Constitute part of the public records of the Department; and(3) Be open to public inspection.The Department will publish a Noticein the Federal Register before this part takes effect, and as needed thereafter, informing the public when and how public inspection under this paragraph (a) may be conducted.

(b) Federal Register publication. The Department will compile all information submitted to the Office of Ethics regarding agreements and expenditures under § 86.20, and registrations under § 86.25(b), as soon as practicable after the close of the calendar year with respect to which the information is filed. The Department will publish this information annually in a Notice in the 
Federal Register.
§ 86.35 Penalties.(a) Penalties and sanctions. The Department may impose whatever sanctions or penalties are available under any applicable law for any violation of the requirements of this part. In appropriate cases, the Department will refer appropriate cases to die Department of Justice for prosecution.(b) C ivil money penalties.—(1)
Grounds for imposition o f penalty. The Deparment may impose a civil penalty on any person that knowingly fails:(1) To file a report required under § 86.20(c),(ii) To register under § 86.25(b), or(iii) To file a report required under § 86.25(c).A  civil money penalty under this paragraph (b)(1) is in addition to any other available civil remedy, administrative sanction or penalty, or criminal penalty, and may be imposed whether or not the Department imposes other administrative sanctions or penalties.(2) Amount o f penalty. The amount of the penalty that may be imposed under paragraph (b)(1) will be determined on the basis of the factors listed in paragraph (b)(3), but may not exceed the greater of:(i) $10,000 for each violation; or(ii) In the case of a person subject to registration under § 86.25(b), the total amount that the person received for any services performed to which the violation under paragraph (b)(1) relates.(3) Factors in determining amount of 
penalty. In determining the amount of a penalty under this paragraph (b), consideration will be given to such factors as the gravity of the offense, any history of prior offenses (including offenses occurring before [insert effective date of this rule]), ability to pay the penalty, injury to the public, benefits received, deterrence of future violations, and such other factors that the Department may deem appropriate.(4) Procedures for imposing penalty. Agency procedures regarding imposition of civil money penalties under this paragraph (b), as well as procedures regarding final orders, reviewability, judicial review, actions to collect

penalties, and settlements by the Department, will be published in a parallel proposed rule.(c) Prohibition on consulting 
activities.—(1) In general. Any person upon whom a civil money penalty is imposed under paragraph (b) may be prohibited, for die three-year period beginning on the date of the imposition of the penalty, from receiving any payment or thing of value for performing any services (with respect to any application for financial assistance) for any person.(2) Crim inal penalty. Any person that violates the prohibition under paragraph(c)(1) shall, upon conviction, be guilty of a felony, and shall be fined under title 18, United States Code, or imprisoned not more than five years, or both.
Subpart D— Limitations on Fees to 
Consultants

§ 86.50 Limitations on fees to consultants.(a) General rule. No person engaged for pay, or for any other consideration, for the purpose of attempting to influence any award or allocation of financial assistance may seek or receive any fee or remuneration of any kind that:(1) Is based on the amount of the assistance or the number of units that may be provided by the Department; or(2) Is contingent in any way on an award of assistance by the Department, except where:(i) Services are provided to a public or private nonprofit entity applying for the award or allocation of assistance; and(ii) All or part of the professional services related to a project are donated to the nonprofit entity in the event assistance for a project is not awarded.(b) Definitions, for purposes of paragraph (a)(2)(ii):(1) Professional services includes (but is not limited to) legal and other advice concerning the financial assistance involved, the preparation of application and other documents with respect to the financial assistance, and any professional activities subject to § 86.25 with respect to the award or allocation of the financial assistance.(2) Part o f the professional services means at least 33 Vb percent of the total professional services provided to the nonprofit entity.Appendix To Part 86 
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IIL Persons Receiving Payments
IV. Influencing the Decision of the 

Department Through Direct 
Communication with an Officer or 
Employee of the Department

1. Intent to influence
2. Decision of the Department—Covered 

Communications
3. Compliance with- H U D  Requirements
4. Litigation

V . Additional Exam ples o f Actions Subject to
Part 86

VI. Further Information

I. Purp ose
1. la  General. Part 86 deals with the two  

players who are typically involved in efforts 
to influence the Department with respect to 
the award o f financial assistance or the 
taking of management actions: those w ho  
obtain the services of another for this 
purpose and those who provide the services. 
In general, those who obtain services are 
required to keep records and to report their 
expenditures to H U D ; those who provide 
services must register with, and report their 
activities to, the Department

2. Ground Rules. A s  required by section 
13(h) of the Department of Housing and 
Urban Development A ct (the “ H U D  A ct”), 
this Appendix is designed to provide 
guidance to the public in determining the 
types of activities that constitute influence 
subject to part 86.

In each case, die Appendix seta forth the 
general rules for the topic and provides 
illustrative examples. Far purposes of the 
examples, unless otherwise indicated, " A “ 
represents the person obtaining die services, 
and “B” represents the person providing 
them; the roles o f  other actors are described 
in the examples. The examples are provided 
for informational purposes only, and their 
conclusions are limited to the facts stated 
therein.

In using this Appendix, several points 
should be noted:
—Sections I. and IT. o f the Appendix view  

lobbying activities from the perspective o f  
each o f  the tw o actors described above. 
This approach follows the structure o f Part 
88, and is designed to provide the reader 
with the ability to refer to the preamble 
and the rule text for further explanation of 
each of the issues involved.

—The definitions contained in part 86  apply 
to this Appendix.

—All reports required under part 86— from 
both the person obtaining the services and 
the person providing the services— must be  
submitted by January 16 of the year after 
the reportable activity occurred.
Finally, it should be noted that part 86  

contains procedural requirements only It 
neither expands nor limits the situations in 
which communications designed to influence 
the Department's decisions may b e made.

II. Persons Making Expenditures
Section 86.28 covers the following persons 

who make, or agree to make, expenditures to 
influence the Department:, 
each person who makes-, or who enters into 
an agreement to make: an expenditure to or 
on behalf of a person that is intended to 
influence, or that should reasonably be

expected to have the effect o f  influencing, a 
decision o f  the Department with respect to 
the award o f any financial assistance or the 
taking o f any management action, through 
direct communication with any officer or 
employee o f the Department 

The first step in defining w het constitutes 
“ influence" for purposes o f  this provision is 
to establish what constitutes an  
“ expenditure" and an “agreement to make an  
expenditure.’*1. Expenditures

General Rule. A n  expenditure includes (but 
is not limited to), a payment, distribution, 
loan, advance, deposit, gift of money, or the 
provision of anything else of value. It is 
considered to have been m ade when the 
person makes it available to another person, 
without restriction. A n  expenditure may be 
made by, or on behalf of, a  person.

A il expenditures made for the purpose of 
obtaining covered lobbying services are 
subject to Part 86. This could include 
expenditures made by a person to an officer 
or employee o f  the person as part of an 
employment relationship. However, 
expenditures made by an individual 
attempting to influence a departmental 
decision on his or her own behalf are not 
covered.

In some cases, more than one "person*“— 
both natural and otherwise—m ay be  
involved in the same lobbying transaction. In 
these cases, the Department w ill look to the 
substance o f  each person's role in 
determining part 88’s  applicability. Thus, in a  
given transaction, there may be mere than 
one person making an expenditure, as weH as  
more than one person retained to c a n y  oat 
the lobbying;

Part 86 is limited to expenditures with 
respect to the award of financial assistance 
or the taking o f a management action. 
Representation with respect to other issues, 
such as policy matters, that are not related to 
specific cases is generally not covered..

Consistent with the statute, an expenditure 
will be given the most inclusive meaning 
possible. It w ill cover anything that has any 
value whatsoever, even things of nominal or 
noil-monetary value.

The value of any expenditure with 
monetary value, other than cash, must be 
determined as of the date of the expenditure: 
— By reference to an  objective standard; or  
— If no objective standard is available art 

reasonable cost, b y any etoer means that 
are reasonably designed to produce a fair  
and accurate valuation.

Exam ples 1
.—A  makes a  cash payment to B  to lobby 

H U D  ,A incurs the expenditure at the point 
that the payment is made.

1 The following- examples address o»iy A  9 
responsibilities under Part 88; B's obligations are 
addressed in section IIL of the Appendix Each o f 
the examples assumes that the applicable cfoHar 
thresholds1 hare been reached

—A  depos its  a payment in B’s bank 
account as compensation for lobbying 
services, and has imposed no restriction on 
B's access to the payment. A  incurs the 
expenditure when he makes the payment to 
B's account, even if B  actually withdraws ilW 
payment at a later time.

— A  gives B  a check in payment fox 
lobbying services, but tells B that he must 
wait for further instructions before cashing, it. 
A  incurs the expenditure only when he 
authorizes B to cash the check.

— A  allows B  to use his vacation home in
payment for covered lobbying, Use of the 
home is a thing of monetary value that 
constitutes an expenditure. Since use of the 
home in this context is a noncash, 
expenditure, A  must assign an appropriate 
value to it.

Assuming that no objective valuation 
standard for the house is available at a  
reasonable cost. A  is free to use any means 
that are reasonably designed to produce a 
fair and accurate valuation. For example. A  
could refer to other, recent occasions on 
which the house was rented at market value. 
If this information is not available, A  could 
conduct a brief survey o f  similar 
accommodations in the area. A  is not 
required to attempt an exact valuation 
through costly means, such as real estate 
appraisals, even if they would produce a 
more exact valuation.

hi addition, the valuation o f the use of the 
home must reflect the circumstances present 
when the home is used. For example, i f  the 
home is in Aspen, Colorado, and is used 
during the winter ski season, the valuation 
must reflect its use at that time.

— A  helps B’s  son gain admission to a 
university as part o f a lobbying venture. A  
incurs an expenditure, even though it may 
have no monetary value to either A  or B .

— A  gives B common stock in payment for 
lobbying activities. A  must value the stock as 
of the date that the stock w as given. 
Valuation must be by reference to an 
objective standard, such as the New  York 
Stock Exchange fadex.

— A  asks C ,  a business associate, to make 
a payment to B to lobby H U D  for A . A  incurs 
an expenditure, since the payment w as made 
on fu& behalf. A s  noted later, C  may also  
incur an expenditure i f  he had a  financial 
stake in the lobbying venture.

—A  is  a  national association, with a  full- 
time governmental affairs staff that is  
responsible, among other things, for 
representing the association before H U D  A  
derives its operating income from 
membership dues and other contributions 
from members. A  assigns B, one of its 
employees, to represent the association in a  
management action involving C , a  member o f  
the association. C  makes an additional 
contribution' to the association specifically' to  
help defray the costs o f  the representation

Both A  and C  have incurred an 
expenditure. A  is subject to part 86 for the 
portion of A 's compensation that is affocable 
to the employee s activities with respect to 
the management action. C  is subject to- part 
86 for the -contribution to defray the cost o f  
representation, hi both cases, the subject o f 
the lobbying is covered by part 86, and A  and
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C  are making expenditures to influence the 
outcome of the management action.

It should be noted that general membership 
dues and other general contributions to A  are 
not covered by part 86, even though amounts 
from these sources may ultimately be used in 
covered lobbying. Part 86 only reaches 
expenditures designed to influence the 
Department’s decision with respect to 
specific awards of financial assistance and 
management actions.

It should also be noted that the association 
cannot avail itself of the "regular 
employment” exception to $ 88.20‘s reporting 
requirements, sinee that exception only runs 
to officers or employees who are employed 
by the person that requests or receives the 
financial assistance or is involved in the 
management action. In the example, the 
association’s interest in the matter is as C ’s 
representative.

— A  is the national association referred to 
above. One of A 's  employees is assigned to 
talk to H U D  policy makers regarding a 
general provision in a tax bill pending in 
Congress.

A ’s salary to the employee with respect to 
the management action is not an expenditure 
for purposes of part 86. The tax matter is a 
general one, unrelated to the award of any 
financial assistance or management action.

— A  is the national association referred to 
above. One of A 's employees is assigned to 
talk to H U D  policy makers about a proposed 
regulation. Although the regulation expresses 
general policy, A ’s position is designed to 
help C , a member o f the association, in a 
management action pending before the 
Department.

A ’s salary to the employee with respect to 
the management action is an expenditure for 
purposes of part 86. Although the regulation 
involves a general issue, it is primarily 
intended to further A ’s position in a pending 
management action.

— A , a developer, engages B, a law firm, to 
represent him in a management action 
pending before H U D . B assigns the matter to 
two o f its associates, who provide the 
representation throughout the action.

— Both A  and B have to report1 their 
expenditures: A , because he has engaged B 
for a covered undertaking; B, because it pays 
the salaries o f the associates. Each is making 
an expenditure to influence the Department’s 
decision on the management action.

— A  is a sole practitioner who has an 
assistance application pending with the 
Department. A  attempts to influence H U D  
officials with regard to the award o f the 
assistance. A  is not subject to part 86. 
Coverage under part 66 requires the “ two- 
player” scenario mentioned above.
2. Agreements to Make an Expenditure

General rule. Part 88 covers “ agreements to 
make an expenditure." To qualify as an 
“ agreement to make an expenditure" under 
part 86, both elements must be present: there 
must be an “ agreement," and the 
“ agreement" must involve an “ expenditure," 
as discussed in section II.l. of this Appendix, 
above.

The “ agreement” element is to be accorded 
the widest possible definition. A n  
"agreement" includes all or part of a contract, 
promise, agreement, or other arrangement

that involves an undertaking of any kind by. 
or on behalf of, a person to make an 
expenditure. It covers any bilateral, 
unilateral, or other arrangement under which 
a person agrees to make an expenditure in 
the future. A n arrangement is considered an 
“ agreement" for purposes o f part 88, whether 
or not it is in writing or is legally enforceable.

Although State or local contract law may 
be helpful in determining whether the 
arrangement constitutes a contract or a 
promise, the fact that even legally 
unenforceable arrangements are covered 
required H U D  to make the final 
determination o f whether an “ agreement” 
subject to part 86 has been made. The 
Department will make this judgment based 
on all the circumstances involved, and will 
consult State and local law  as appropriate.

Part 86 reaches a number of persons and 
arrangements. A n  agreement may include 
arrangements, such as an employment 
contract, under which a person uses its 
officers and employees to lobby the 
Department. A n y  party to an agreement-^ 
Whether or not named in any writing— that 
commits to provide an expenditure is 
covered. Those who have financial 
involvement in the transaction may also be 
subject to part 86. These include persons who 
assume contingent liability in any agreement 
to make an expenditure, or who lend or 
otherwise provide the money or other thing of 
value that is the subject of the expenditure. 
For these persons, the test for coverage is 
whether they have any interest in the subject 
o f the lobbying.

For purposes o f dbteimining part 86’s dollar 
threshold for reporting expenditures, the full 
amount of the person’s participation in the 
arrangement is counted. For example, the full 
amount o f a contingent liability is counted, 
even though the contingency is not triggered.

A n  agreement is considered to have been 
made when the contract or agreement is 
entered into, or the promise or other 
arrangement is made, even though a person 
receiving the expenditure may not receive it 
at that time. The reporting and record 
keeping requirements of § 86.20 attach at that 
point.

The value of the expenditure involved in an 
agreement must be determined at the time the 
agreement is entered into, and must use the 
valuation rules discussed in section II.l. of 
this Appendix.

A  person who enters into an agreement to 
make an expenditure, and later makes the 
expenditure, is not required to “ double 
count" it: the agreement triggers the reporting 
requirement and the later expenditure is not 
counted, provided that it involves the same 
consideration. If the expenditure differs from 
the consideration specified in the agreement, 
the difference must be reported to the extent 
its value is greater. If the expenditure is less 
than the consideration in the agreement, no 
change may be made in the amount in the 
agreement.

Exam ples 2
— A  makes a promise to pay B $1,000 to 

influence the Department. The expenditure is

* The following examples address only A  s responsibilities under part 86; B 8 obligations are

considered made at that point, ft is irrelevant 
that the actual payment is made later, the 
making of the promise triggers part 86.

If A  later pays B.the $1,000, the actual 
payment need not be reported, if  A  pays B 
the $1,000 plus a $500 bonus, the additional 
$500 must be reported. If A  pays B $900, no 
further reporting is required: the initial 
reportable amount may not be reduced by 
later events.

— A  enters into an agreement in July to 
allow B to use his Aspen, C O  vacation home 
for one week in December in payment for 
covered lobbying. Use of the home is a thing 
o f monetary value that constitutes an 
expenditure. Since use of the home in this 
context is a non-cash expenditure, A  must 
assign an appropriate value to it at the time 
that the agreement is entered into.

Assuming that nò objective valuation 
standard for the house is available at a 
reasonable cost, A  is free to use any means 
that are reasonably designed to produce a 
fair and accurate valuation. For example, A  
could refer to other recent occasions on 
which the house was rented at market value. 
If this information is not available, A  could 
conduct a brief survey of similar 
accommodations in the area. A  is not 
required to attempt an exact Valuation 
through costly means, such as real estate 
appraisals, even if they would produce a 
more exact valuation,

In addition, the valuation to the use of the 
home must reflect the circumstances present 
when the home is used. Thus, the valuation 
must reflect use o f  the house in December.

Once the valuation is made, À  need not 
revalue the expenditure, provided the 
expenditure is made as provided in thè 
agreement. This is the case even if the value 
of the use of the home increases between July 
and December. If, however, A  moves the 
December use to M ay, or throws in one- 
weeks worth of ski instructions and lift 
passes, the new expenditures must be 
assigned a value and reported.

— A  enters into an arrangement under 
which A  promises to pay for B's lobbying 
services cm an “ as-provided” basis. The 
triggering event is not the agreement, but the 
payments that are made over the life of the 
agreement.

— A  is a developer arid promises to arrange 
for B, in return for lobbying H U D  in a pending 
managemént action involving A , to get an  
extremely favorable loan at the local bank at 
an interest rate below any rate permitted by 
the bank's board. Part 86 is triggered, even 
though B has rio recourse if, at some point 
later, the bank does not honor the promise.

— A  enters into an agreement with B that a 
State court finds to violate the parol evidence 
rule. Mere unenforceability is not relevant 
The Department will review all the 
circumstances and determine whether A  and 
B had an agreement to influence the 
Department.

— A  has a grant proposal pending before 
the Department. He asks C , a business. 
partner, to guarantee 50 percent of a bank

addressed in section III of this Appendix. Each of the examples assumes that the applicable dollar thresholds have been reached.
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loan to cover the cost of retaining B to lobby 
the proposal with H U D . If A ’s proposal is 
funded, C  stands to share in the proceeds. C  
agrees to make the guarantee, but is not 
referred to in the contract. A  repays the loan 
on time: C  has incurred no financial loss.

C ’s assumption of guarantor status is 
subject to part 86, to the full extent of his 
contingent exposure. The amount is set at the 
time the arrangement is entered into and is 
not subject to change, irrespective to whether 
the contingency is in fact triggered. In 
addition, the substance of the arrangement 
controls: the fact that C  is not mentioned in 
the agreement is irrelevant.

— A  needs cash to finance a lobbying 
effort. A  secures a loan from C , a bank, for 
the full amount needed. A  indicates on the 
loan papers that the loan proceeds will be 
used to lobby H U D .

The bank has no financial interest in A ’s 
endeavor. It has not incurred an expenditure 
subject to part 86, since it is not interested in 
the outcome of the lobbying activities.

III. Persons Receiving Payments
Section 86.25 provides that each person 

who is retained to influence the decision of 
the Department with respect to the award of 
financial assistance or the taking of a 
management action must meet certain 
registration and reporting requirements.
General rule

The registration requirements of § 86.25 
apply to any person who is engaged, pursuant 
to an agreement to make an expenditure, to 
influence a decision of the Department with 
respect to the award of any financial 
assistance or the taking of any management 
action. A s  noted above, § 86.20 applies where 
a person makes an agreement to make an 
expenditure to influence the Department. 
Under § 86.25, a person is engaged for that 
purpose when he or she enters into that 
agreement: the agreement to perform 
lobbying services in return for the 
expenditure.

The reporting requirements of § 86.25 apply 
when the lobbyist receives the expenditure: 
in the words of the statute, when the lobbyist 
receives "payment or other consideration." 
“Receipt” occurs when the person either 
actually receives the payment or has the 
unrestricted right to receive it. The valuation 
rules with respect to “ expenditures,”  above, 
apply here as well.

These standards point up an important 
distinction between A  and B in the examples: 
A ’s reporting obligations begin when an 
agreement to make an expenditure, or an 
expenditure, is made; B is required to register 
at that point, but is required to report only 
when he or she receives all or part of the 
agreed-upon expenditure.

The types of arrangements covered by part 
86 include an employment relationship 
between a person and its officers and 
employees.

Exam ples3
—A  enters into an agreement to make an 

expenditure with B. Payment under the

3 The following examples address only B’s responsibilities under Part 86; A's obligations are addressed in section II., above. Each of the

agreement is wholly conditioned upon B’s 
future lobbying services. B must register with 
H U D . He is not required to report to H U D  
until he receives an expenditure under the 
agreement.

— A  enters into an agreement with B under 
which A  will compensate B after B has 
completed his lobbying services. B must 
register with H U D . A  gives B a cash advance 
to cover B’s “ start-up" expenses. B must 
report the cash payment.

— A  enters into an agreement to make an 
expenditure with B. B must register with 
H U D . A  deposits a payment under the 
agreement in B’s bank account, without 
restriction as to B's access to it. The payment 
is considered received when the account 
receives the payment, even if B actually 
withdraws the payment at a later time.

— A  helps B’s nephew (who lives in another 
State) gain admission to a university as part 
of a lobbying agreement. B must report A 's  
help, since it is part of the consideration of 
the agreement. This is so, even though A ’s 
actions may have no direct monetary value to 
B.

— A  allows B to use its vacation home in 
payment for covered lobbying. Use of the 
home is a thing of monetary value that 
constitutes a payment. B must place a value 
on the use of the home as of the time he or 
she actually usés it. The same valuation rules 
noted in the example under section II.l. apply 
here as well.

A s  noted in the examples, above, A  must 
also assign a value to the use of the home. B’s 
and A ’s valuations come at different times: 
A ’s when the agreement is entered into; B’s 
upon “receipt” (use) of the home. B is free to 
obtain his own valuation, but, to avoid paper 
burden, B may use A ’s valuation.

— A  is a national association, with a full
time governmental affairs staff that is 
responsible, among other things, for 
representing the association before H U D . A  
assigns B, one of its government affairs 
employees, to represent the association in a 
management action involving C , a member of 
the association.

A s  noted in the example under section II.l., 
both A  and C  have incurred an expenditure.
B must register with H U D  when the 
assignment is made, and must report the 
portion of his or her salary that is allocable to 
activities with respect to the management 
action.

— A  is the national association referred to 
above. One of A ’s employees is assigned to 
talk to H U D  policy makers regarding a 
general provision in a tax bill pending in 
Congress.

A s noted above, A ’s salary to the employee 
with respect to the management action is not 
an expenditure for purposes of part 86. B is 
not required to register or report the activity, 
since the lobbying activities must involve a 
specific assistance award or management 
action

— A  is the national association referred to 
above. B, one of A ’s government affairs 
employees, is assigned to talk to H U D  policy 
makers about a proposed regulation.
Although the regulation expresses général

examples assumes that the applicable dollar thresholds have been met.

policy. A ’s position is designed to help C , a 
member of the association, in a management 
action pending before the Department.

A s  noted above, A ’s salary to the employee 
with respect to the management action is an 
expenditure for purposes of part 86. B must 
register, since although the regulation 
involves a general issue, the representation is 
primarily intended to further A 's position in a 
pending management action.

— A  is a law firm that has been engaged by 
C , a developer, to represent it in a 
management action pending before H U D . B, 
an equity partner in A , and D, one of A ’s 
associates, provide the lobbying services on 
behalf of the firm.

A s  noted above, both A  and C  have to 
report their expenditures. Each is making an 
expenditure to exert the desired influence. B 
and D must register with H U D  within 14 days 
of being assigned to the case. D must report 
the portion of his salary allocable to the 
endeavor; B must report the compensation 
provided the firm for his work. This 
difference reflects the fact that the best 
indicator of the value of B’s work is the 
overall income to the firm, not B’s partner 
share, which may have little correlation to 
the enterprise involved.

IV . Influence the Decision o f the Department 
Through Direct Communication With an 
O fficer or Em ployee o f the Department

Part 86 covers:
— Those who make an agreement or an 

expenditure that is intended to influence, or 
that should reasonably have been expected 
to have the effect of influencing, a decision of 
the Department with respect to the award of 
assistance or the taking of a management 
action, though direct communication with any 
officer or employee o f the Department; and

— Those who are retained, and receive any 
kind of payment, for this purpose.
1. Intent to Influence

General rule. “ Influence" is to be given the 
broadest possible reading. It includes (but is 
not limited to) any effort to affect any aspect, 
including (but not limited to) the outcome, of 
the award of any financial assistance or the 
taking of any management action by the 
Department,

A n  “ intent to influence” may be shown in 
two ways: If the agreement or expenditure 
was actually intended to have the requisite 
influence (actual intent), or should 
reasonably have been expected to have the 
effect of having the requisite influence 
(constructive intent). In determining an intent 
to influence, the Department will take into 
account all the circumstances involved, 
including (but not limited to) oral and 
documentary evidence, and the actions of the 
parties involved.

The expenditure or communication must be 
designed (actually or constructively) to 
influence the officer or employee. 
Communications of another nature need not 
be reported, even if they are made during an 
otherwise covered lobbying venture.

: Exam ples
— A  writes a check to B pursuant to a 

written contract specifying that B is to lobby 
H U D . B endorses the check. The cancelled
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check and the contract are documentary 
evidence o fa n  intent tolbbby the 
Department

— A  makes an oral promise to pay B to 
lobby the Department; The intent to lobby 
may b e established'by all the circumstances 
involved, including the actions-of A  and B 
and the record of any payment actually 
made.

— A  pays B to “ look into” a H U D  
management action-involving A ; B attempt» 
to influence the Department on A ’s behalf..A . 
may not claim that i f  is not subject to part: 86, 
since it did notgiye B specific directions-to 
lobby the Department A  reasonableperson 
would conclude that A  in fa ct intended B to 
attempt to influence:the Department

— B was a senior-HUD official overlO  
years ago. He is representing A», whose 
funding application is pending before the 
Department B'personally delivers. A ’s 
application to C , the H U D  official designated 
to receive applications for the assistance 
involved. W hen C  asks B.for his name, B also 
mentions his title while a t  H U D;

B‘s reference to his former position is not 
covered. Simple reference to B's former title 
does notin:and of itself invoke part 86.

Assume further, however, that after 
delivering the application, B stops by the 
office o f D. D is-a-HUD employee-in the 
decision making process for die assistance 
involved, and was a Special Assistant to B 
while he was at H U D .

B knows that D. has-an- official: role in- 
considering, A 'a  application. Although he 
hasn’t seen D since he left H U D ,.B  considers 
it advantageous to A ’s cause tO)"press the 
flesh” with D, In the course of.the 
conversation, B tells D  that he is.representing 
an applicant in the ftmding competition..

B'aconduct would invoke part 86. Unlike 
his remarks to C , B’s approach,to D  was 
outside the usualchannels and was intended 
to “ cash in”  on an old relationship.
2. Decision of the Department^—Covered 
Communications

General rule;, Parf 88 covers any direct, 
communication with a H U D  officer or 
employee that is intended to influence a 
decision o f  the Department with'respect to 
the award o f financial assistance or the- 
taking of a management action..Specifically, 
part 86 covers:

Any communication for the purpose of 
influencing any H U D  officer or employee 
with regard'to any decision.of the 
Department concerning the award of: 
financial assistance.or the taking o f  a 
management action— whether o rn o f the 
employee participates in any w ay in the 
decision making process for the assistance or 
the. action-—is covered.

A ll types o f  communicationsare covered; 
including (but not limited to) oral; written,. 
and1 electronic:

Exam ples
— B stops by the office o f G, a--HUD official 

involvedin a pending managemenf action in  
which B is representing a-client: C  is-at lunch, 
so B chats with D, C ’s secretary. B asks D 
about the status of C ’s decision on the 
management action. B aliso tells D about the 
proposal, and highlights what B considers3 to 
be its strong points.

O n the w ay out B runs into E. a 
paraprofessional in the official'» office who 
used-to work with him; B says in parting)
"You should see the gem o f a proposal-Fve 
submitted this time.”

B!s inquiry o fD  concerning the-status o f the 
action does not trigger part 88: the 
communication ie simply a request for 
information; and does not-involve any 
attempt to’ influence:

The "briefing" of D, however, does trigger 
part 88; B's recitation o f  his position, and its 
strong-point»; could reasonably be expected  
to prompt D to pass the information along to 
C .

B’s remark to-E does not trigger p a rt 80.
The remarii w a s a humorous “good-bye^* 
between old  co-workers, and could not 
reasonably be said to have been intended to- 
influence the Department's decision.
3. Compliance with H U D  Requirements

General rule. Part 86 does n o t apply to any 
agreement orexpenditure under § 86.20, or 
any-payment or communication under 
§ 86.25, involving compliance with conditions, 
requirements, or procedures imposed: b ythe  
Secretary in connection with any financial 
assistance or management action. The- 
exception-covers both the record keeping 
requirements o f  § 86.20 and the registration 
and-reporting requirements of § § 66:20 and. 
86.25«

In the case of record keeping and-reporting; 
on expenditures and agreements to make 
expenditures under §. 86.20, the exception  
applies to:

— A ny part o f an agreement that is wholly 
and expressly limited to makingism 
expenditure-, to comply with conditions, 
requirements«,or procedures imposed b y  the 
Department in connection w ith any financial 
assistance or management action;, or

— A n y expenditure that is-limited, to 
complying with conditions, requirements, or 
procedures: imposed b y  the: Department in 
connection with any- financial assistance or 
management action;butonly i f —

— The conditions, requirements, or 
procedures-are imposed, or ate reasonably 
believed by the person to b e  imposed, b y  law, 
regulation« directive, or other written 
instruction (such-as a Notice o f Fund 
A vailability or application- document);, or

— The conditions, requirements,, or 
procedures are imposed by an officer or 
employee of.the Department,, other thanby  
law, regulation, directive,.or other written 
instruction.

In the case of registration and reporting, of 
payments for lobbying services, the exception 
would, apply to:

— A n y agreement that is. wholly and 
expressly Limited to complying with 
conditions, requirements,, or procedures- 
imposed by the Department in connection 
w ithan y financial assistance, or management 
action; or

— The receipt of any. money or other thing 
o f value that is. limited!to complying with 
conditions) requirements,.or procedures in 
connection withany. financial’ assistance or 
management action; but-only if:

— The conditions, requirements, or 
procedures are imposed, or are reasonably 
believed by-the person to be imposed, by law, 
regulation, directive, or other written

instruction (such as a Notice o f  Fund - 
Availability or application document); or

—The conditions; requirements, or 
procedures are imposed by an officer or 
employee ofthe Department, other thanby  
law, regulation, directive, or other written 
instruction.

W here the communibation is inresponse to 
a written H U D  requirement; i f  may b e  
initiated by the lobbyist. Where, however, the 
communication does not emanate from a 
written requirement» the exception may be 
claimed only where it is initiated by the 
Department.

A  single communication may have 
elements that both are and are not subject to 
part 86.

Exam ples
— A  pays B to prepare an application, using 

an  application, “ kit" pro-vided b y  HUD! Part 
66 does not apply to either A  or,B. The. 
relationship: between A  and B is. for the 
purpose of meeting a H U D  requirement

— A  pays B to prepare an application, using 
an application “ kit” supplied by HUD« B 
review» the "k it”  He also reads-the 
applicable regulation and concludes that he 
is required-to send some additional 
information to the Department in connection 
with theapplication-..

B is in fact wrong, but the regulation led 
him to believe, as a reasonable person, that 
the additional submission w as required! Part 
88 is not triggered: a reasonablfebeHefthat a 
communication is'required'by H U D  i»  
sufficient grounds for action withoutinvoking 
part 86.

P&rt 86 does not apply to A  A '»  only 
directive to B* was to  use the "kit" toprepare 
the submission.

— A  pays B to prepare an application, using 
an application “kit" supplied by H U D : B 
reviews the “kit” 'and also talks to C , a co‘  
worker w ho sometimes dabbles in H U D  
work. C  tells B that he’s heard that H U D  has 
an unwritten policy o f requiring an additional 
submission for this type of application. 
Without further research, B  makes the 
submission; C ’s information proves to  be  
wrong.

B is subject to part 86. C s  representation 
would not lead a reasonable person to 
believe (at least without independent 
corroboration) that the additional: submission 
w as required.

A s  above«.part 86 does not apply to A  A ’s 
only directive to B was to use the “ kit" to 
prepare thesubmission.

— B, an attorney, represents A . who is 
seeking to-purchase a HUD-assisted project 
through atran sfero f physical assets (TPA); B 
helps his client comply with the rules of the 
Department, a» set forth in various 
Handbooks and-other issuances in 
connection with such an acquisition. O n e of 
the required documents is a narrative 
description of the transaction, including a 
showing that certain, specified criteria are 
being met: This narrative aiso normally 
serves as a-“ cover letter" conveying and 
explaining an application package that often 
contains m any separate groups-of documents. 
The narrative is clearly required and is meant 
to show-compliance withdhe H UD
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requirements. It is, by its nature, also an 
advocacy piece.

The “ cover letter” is not subject to part 80. 
M any forms of H U D  submissions— notably 
applications— are advocacy in nature. Their 
very purpose is to persuade the Department 
to take an action in favor of the applicant.
The critical question under the statute is 
whether the submission is necessary to 
comply with H U D  requirements. If it is, the 
presence of persuasion does not in and of 
itself bring it within part 86's ambit.

— B in the preceding example performs all 
the work in connection with the TPA, and 
drafts the “ cover letter,”  but asks A  to sign it.

Even though B’s name doesn’t appear in the 
submission, he must comply with part 86. Part 
86 applies to any person who attempts to 
influence the Department’s decision making 
through direct communication with a H U D  
officer or employee. The inquiry is 
substantive— who is attempting to exert 
influence— rather than procedural— who 
signed the document.

This does not mean, however, that every 
person involved in any aspect of the 
submission is subject to part 86. The inquiry 
is a functional one— which person or persons 
can be said to be attempting to influence the 
Department? Typists, paraprofessionals, and 
even junior attorneys would ordinarily not be 
covered by part 88. Their efforts contribute to 
the ultimate product, but they are not a 
“principal”  in the lobbying effort— one of the 
“persons” attempting to influence the 
Department.

— C , a H U D  officer, contacts B regarding a 
pending application for financial assistance.
C  indicates that some necessary information 
is missing. B supplies the information. It turns 
out that C  was wrong: the information was 
not required.

B has not triggered part 80. C  indicated that 
the additional material was required. This is 
enough to provide the exception, even though 
the requirement may not have been pursuant 
to a written H U D  document.

— C , a H U D  officer, contacts B regarding 
his pending application for financial 
assistance. C  indicates that he’d like to hear 
more about B’s application, “ even though it’s 
not strictly required by the application and 
other requirements.”  B meets with C .

Part 86 does not apply. Even though C ’s 
request was not a requirement, B should not 
be put in the position of risking unfavorable 
consideration of the application by denying 
C ’s request. O f  course, a different result 
would be reached if B initiated the meeting 
by asking C  to ask him for a meeting.

—A  enters into an agreement with B to 
provide lobbying services. H alf o f the 
agreement deals with the submission of 
material that is required by H U D  regulations.

A  is not subject to part 86 in so far as the 
contract involves meeting H U D  requirements. 
B must register, even though part of the 
contract would otherwise be exempt. This is 
because registration is an “ all or nothing” 
proposition that,is not susceptible to division.
4. Litigation

General rule. Part 86 does not apply to any 
agreement or expenditure under § 86.20, or 
any payment or communication under 
§ 86.25, involving compliance with litigation 
and certain pre-litigation activities. The

exception covers both the record keeping 
requirements of § 86.20 and the reporting 
requirements of § § 86.20 and 86.25. 
Specifically, the exception applies to:

(1) The negotiation, compromise, or other 
resolution of an issue that, without such 
resolution, could reasonably be expected to 
result in litigation to which the person would 
be a party; commencing with the retention of 
counsel for this purpose; and

(2) Litigation to which the person is a party.
The term, “ litigation,”  means:
(a) A n y civil action at law or any 

proceeding in equity to which the Department 
is a party, including any appeal or settlement 
or other negotiations with respect to the 
action or proceeding;

(b) A n y criminal proceeding involving a 
program administered by the Department, 
including any appeal, or negotiations with 
respect to the charge, sentence, or otherwise, 
with respect to the proceeding; and

(c) A n y administrative proceeding 
conducted by the Department pursuant to 
statute or regulation that provides for the 
resolution of issues of fact or law (or both), or 
the imposition of a sanction or a penalty, by a 
hearing officer or by an officer or employee of 
the pepartment. A n administrative 
proceeding includes any appeal or settlement 
or other negotiations with respect to the 
proceeding.

The exception for litigation reaches all 
litigation activities for the full term of the 
litigation, including any appeals. The 
exception for pre-litigation activities may 
change one or more times in the course of the 
matter, depending on whether the issue 
continues to meet the threshold standard: can 
the issue reasonably be expected to result in 
litigation to which the person would be a 
party?

The litigation and pre-litigation exceptions 
are independent from the exception 
discussed above for complying with H U D  
requirements.

Exam ples
—A  retains B, a lawyer and sole 

practitioner, to represent him in a H U D  
debarment proceeding. A s  part of his case,
B—

— Performs legal work;
— Commissions several studies to be done 

by economists;
— Calls several H U D  officials;
— Calls a number of witnesses, including 

character witnesses; and
— Submits to H U D  a number of advocacy 

pieces that were not invited by H U D  officials 
or required by written H U D  procedures.
A  pays all B’s fees.

A  need not keep records or report; B need 
not register or report. A n y expenditure or 
representation in the course of litigation 
(including appeals and settlement) or pre- 
litigation is excepted from part 86.

—A  retains B, a lawyer and sole 
practitioner, pursuant to a general retainer. A  
asks B to try to dissuade H U D  on an aspect 
of a pending management action. B does so, 
and is compensated by A .

A  must report the expenditure, and B must 
register and report. To qualify for the 
exception, B would have to have been 
retained for the specific issue in which A  was

of interest to A —general retainers are 
insufficient to invoke the exception.

— A  retains B, a lawyer and sole 
practitioner, to attempt to resolve a 
disagreement with H U D . Whether A ’s 
expenditures and B’s activities come within 
part 86 is essentially a factual question: 
would the matter, if unresolved, have genuine 
litigation potential— a reasonable likelihood 
of actual litigation.

V. Additional Exam ples o f Actions Subject to 
Part 86 4

— A  pays B (who is not regularly employed 
by A) to contact an officer or employee of 
H U D  regarding obtaining a favorable 
decision on A 's application for financial 
assistance.

A  must keep records of this transaction 
and report it to H U D  between January 1 and 
January 10 of the next year. B must register 
with H U D  within 14 days after being paid by 
A  and must report it to H U D  between 
January 1 and January 10 of the next year.

— A  promises to contact C  (a corporate 
executive friend) about a job for B’s wife, if 3 
will contact D (a friend of B's at HUD) 
regarding a favorable decision on A ’s 
application for financial assistance.

A  must keep records of this transaction 
and report to H U D , as stated in the above 
example, and B must register and report, as 
stated in the above example.

— A  arranges for B and B’s family to take a 
trip to Europe, if B will contact his old 
employer at H U D  regarding a favorable 
decision on A ’s application for financial 
assistance.

A  must keep records as stated above, and 
B must register and report.

— A  pays B $6,000 to contact B’s friend at 
H U D  regarding a favorable decision on A 's  
application to increase the award of A ’s 
financial assistance. This is A 's only dealing 
with H U D — but B has also been retained by 
other applicants for H U D  assistance and 
already has received $4,000.

A  must keep a record of this transaction, 
but need not report i t  The dollar threshold 
only reaches § 86.20’s reporting requirements, 
not its record keeping requirements.

B must register within 14 days after being 
retained by A , and should have registered for 
each of the other applicants for whom B was 
lobbying. B must also report all of these 
transactions between January 1 and January 
10 of the next year, since total of B’s H U D  
business exceeds $10,000.

—A  pays B and three other friends $3,000 
each to use their influence and connections 
with H U D  officers to obtain a favorable 
decision on A ’s application for financial 
assistance. B and the other three friends are 
professional lobbyists, but this is their only 
contact with H U D .

A  must register and report, but B and the 
other three friends need only register.

— A  pays B $1,000 to use his influence and 
connections with H U D  officers and 
employees to obtain a favorable decision on 
A 's application. B is a lobbyist and is also

4 Unless otherwise indicated, the examples assume that the applicable dollar thresholds have been reached.
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working to obtain favorable H U D  decisions 
for two other-client»; e a c h o f whom-has paid 
him $5,000.

A  must keep a record o f this transaction 
but need not report'd. B must register within 
14 days o f  being retained by A  and m ust" 
report all of His.lbbbying activities with H U D  
for. that year,

— If A ’s total expenditures for all actions of 
influence or attempting to influence are less 
than $10,000 for the oalendar year, then A  is 
exempt from the reporting requirements o f  
part 86. but A  still must keep records of each 
transaction.

— If B’s total compensation for the calendar 
year is less than $10,000, then B is exempt 
from the reporting requirements of part 88. 
However, B must still register with the 
Department each time he is; retained for 
lobbying purposes. B!s  total compensation is 
determined by a d d in g a llo f the 
compensations received.by B during a given 
calendar year.' fbrrall o f the work done with 
the Department in attempting to influence 
derisioneof the Department.

VI. Further Information 
Anyone who has a question, or wants 

additional information, regarding this

Appendix; or any. other aspect of part 86, 
should contact the Office of Ethics, room 
10155,451 Seventh Street SW ., Washington;
D C  20410. The telephone number is (202) 708- 
1290. The TDD number is (202) 708-1112:
(These telephone numbers are not toll-free). 

Dated: M ay 25,1990.
Jack Kemp,
Secretary..
[FR Doc. 90-12662 Filed 5-31-90; 8:45 am) 
BILLING CODE «210-32-?*
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ENVIRONMENTAL PROTECTION 
AGENCY

[OPTS-53128; FRL 3768-3]

Premanufacture Notices; Monthly 
Status Report for February 1990

a g e n c y : Environmental Protection Agency (EPA).
a c t i o n : Notice.
s u m m a r y : Section 5(d)(3) of the Toxic Substance Control Act (TSCA) requires EPA to issue a list in the Federal Register each month reporting the premanufacture notices (PMNs) and exemption request pending before the Agency and the PMNs and exemption requests for which the review period has expired since publication of the last monthly summary. This is the report for FEBRUARY 1990.Nonconfidential portions of the PMNs and exemption request may be seen in the Public Reading Room NE-G004 at the address below between 8 a.m. and 4 p.m., Monday through Friday, excluding legal holidays.
a d d r e s s : Written comments, identified with the document control number “(OPTS-53128)” and the specific PMN and exemption request number should be sent to: Document Processing Center (TS-790), Office of Toxic Substances, Environmental Protection Agency, 401M Street, SW ., room L-100, Washington,DC 20460, (202) 382-3532.
FOR FURTHER INFORMATION CONTACT: Michael M  Stahl, Director, Environmental Assistance Division (TS- 799), Office of Toxic Substances, Environmental Protection Agency, room EB-44,401M Street, SW ., Washington, DC 20460 (202) 382-3725.
SUPPLEMENTARY INFORMATION: The monthly status report published in the Federal Register as required under section 5(d)(3) of T SCA  (90 Stat 2012 (15 U .S.C. 2504)), will identify: (a) PMNs received during February; (b) PMNs received previous and still under review at the end of February; (c) PMNs for which the notice review period has ended during February; (d) chemical substances for which EPA has received a notice of commencement to manufacture during February; and (e) PMNs for which the review period has been suspended. Therefore, the February 1990 PMN Status Report is being published.

Dated: M ay 25,1990.
Steven Newburg-Rinn,
Acting Director, Information Management 
D ivision, O ffice o f Toxic Substances.Premanufacture Notice Monthly Status Report for February 1990.
I . 136 Premanufacture notices and exemption 
requests received during the month:PMN No.
P 90-0412 
P 90-0418 
P 90-0420 
P 90-0424 
P 90-0428 
P 90-0433 
P 90-0437 
P 90-0441 
P 90-0445 
P 90-0449 
P 90-0453 
P 90-0457 
P 90-0401 
P 90-0465 
P 90-0469 
P 90-0473 
P 90-0477 
P 90-0481 
P 90-0485 
P 90-0489 
P  90-0493 
P 90-0497 
P 90-0501 
P 90-0505 
P 90-0509 
P 90-0513 
P 90-0517
Y  90-0108
Y  90-0112
Y  90-0116
Y  90-0120
Y  90-0124
Y  90-0128
Y  90-0132

P 90-0413 P 90-0414 P 90-0415
P 90-0417 P 90-0418 P 90-0419
P 90-0421 P 90-0422 P 90-0423
P 90-0425 P 90-0426 P 90-0427
P 90-0429 P 90-0430 P 90-0431
P 90-0434 P 90-0435 P 90-0436
P 90-0438 P 90-0439 P 90-0440
P 90-0442 P 90-0443 P 90-0444
P 90-0446 P 90-0447 P 90-0448
P 90-0450 P 90-0451 P 90-0452
P 90-0454 P 90-0455 P 90-0456
P 90-0458 P 90-0459 P 90-0460
P 90-0462 P 90-0463 P 90-0464
P 90-0466 P 90-0467 P 90-0468
P 90-0470 P 90-0471 P 90-0472
P 90-0474 P 90-0475 P 90-0476
P 90-0478 P 90-0479 P 90-0480
P 90-0482 P 90-0483 P 90-0484
P 90-0486 P 90-0487 P 90-0488
P 90-0490 P 90-0491 P 90-0492
P 90-0494 P 90-0495 P 90-0496
P 90-0498 P 90-0499 P 90-0500
P 90-0502 P 90-0503 P 90-0504
P 90-0506 P 90-0507 P 90-0508
P 90-0510 P 90-0511 P 90-0512
P 90-0514 P 90-0515 P 90-0516
P 90-0518 P 90-0519 P 90-0520
Y  90-0109 Y  90-0110 Y  90-0111
Y  90-0113 Y  90-0114 Y  90-0115
Y  90-0117 Y  90-0118 Y  90-0119
Y  90-0121 Y  90-0122 Y  90-0123
Y  90-0125 Y  90-0126 Y  90-0127
Y  90-0129 Y  90-0130 Y  90-0131

Y  90-0133 Y  90-0134 Y 90-0135

11. 219 Premanufacture notices received 
previously and still under review at the end of 
the month:PMN No.
P 85-0216 
P 85-0619 
P 86-1603 
P 87-0197 
P 87-0201 
P 87-1192 
P 87-1881 
P 88-0319 
P 88-0515 
P 88-0831 
P 88-0889 
P 88-0918 
P 88-1211 
P 88-1273 
P 88-1473 
P 88-1618 
P 88-1622 
P 88-1690 
P 88-1783 
P 88-1844 
P 88-1980 
P 88-1995 
P 88-2100

P 85-0433 
P 85-0718 
P 86-1604 
P 87-0198 
P 87-0323 
P 87-1555 
P 87-1882 
P 88-0320 
P 88-0522 
P 88-0838 
P 88-0890 
P 88-1020 
P 88-1212 
P 88-1274 
P 88-1540 
P 88-1619 
P 88-1630 
P 88-1691 
P 88-1807 
P 88-1856 
P 88-1982 
P 88-1999 
P 88-2169

P 85-0535 
P 85-0730 
P 86-1607 
P 87-0199 
P 87-0502 
P 87-1780 
P 88-0083 
P 88-0353 
P 88-0576 
P 88-0837 
P 88-0894 
P 88-1021 
P 88-1271 
P 88-1303 
P 88-1567 
P 88-1620 
P 88-1831 
P 88-1761 
P 68-1809 
P 88-1937 
P 88-1984 
P 88-2000 
P 88-2177

P 85-0536 
P 86-1602 
P 87-0105 
P 87-0200 
P 87-0723 
P 87-1872 
P 88-0217 
P 88-0468 
P 88-0671 
P 88-0888 
P 88-0898 
P 88-1035 
P 88-1272 
P 88-1480 
P 88-1568 
P 88-1621 
P 88-1632 
P 88-1763 
P 88-1811 
P 88-1938 
P 88-1985 
P 88-2001 
P 88-2179

P 88-2180 P 88-2181 P 88-2188 P 88-2196
P 88-2210 P 88-2212 P 88-2213 P 88-2228
P 88-2229 P 88-2230 P 88-2231 P 88-2236
P 88-2237 P 88-2271 P 88-2275 P 88-2389
P 88-2469 P 88-2473 P 88-2484 P 88-2518
P 88-2529 P 88-2530 P 88-2568 P 89-0030
P 89-0031 P 89-0073 P 89-0089 P 89-0090
P 89-0091 P 89-0225 P 89-0254 P 89-0321
P 89-0326 P 89-0336 P 89-0385 P 89-0386
P 89-0387 P 89-0388 P 89-0448 P 89-0538
P 89-0539 P 69-0589 P 89-0701 P 89-0711
P 89-0721 P 89-0750 P 89-0760 P 89-0764
P 89-0775 P 89-0776 P 89-0810 P 89-0867
P 89-0870 P 89-0906 P 89-0918 P 89-0924
P 89-0942 P 89-0957 P 89-0958 P 89-0959
P 89-0963 P 89-0977 P 89-0978 P 89-0979
P 89-0980 P 89-0998 P 89-1010 P 89-1038
P 89-1058 P 89-1072 P 89-1082 P 89-1093
P 89-1104 P 89-1125 P 89-1148 P 90-0002
P 90-0009 P 90-0013 P 90-0113 P 90-0123
P 90-0142 P 90-0145 P 90-0158 P 90-0159
P 90-0169 P 90-0187 P 90-0211 P 90-0212
P 90-0220 P 90-0226 P 90-0231 P 90-0237
P 90-0244 P 90-0245 P 90-0248 P 90-0249
P 90-0260 P 90-0261 P 90-0262 P 90-0263
P 90-0274 P 90-0299 P 90-0313 P 90-0314
P 90-0315 P 90-0316 P 90-0317 P 90-0318
P 90-0319 P 90-0321 P 90-0331 P 90-0333
P 90-0335 P 90-0347 P 90-0349 P 90-0350
P 90-0359 P 90-0360 P 90-0361 P 90-0364
P 90-0372 P 90-0383 P 90-0384 P 90-0385
P 90-0404 P 90-0405 P 90-0408

I I I .  149 Premanufacture notices and 
exemption request for which the notice review 
period has ended during the month. (Expiration 
or the notice review period does not signify that 
the chemical has been added to the Inventory).PMN No.
P 87-1226 P 87-1227 P 88-0049 P 88-0195
P 88-0225 P 88-2100 P 88-2169 P 88-2343
P 88-2540 P 89-0097 P 89-0301 P 89-0396
P 89-0661 P 89-0676 P 69-0836 P 89-0837
P 89-1134 P 90-0035 P 90-0099 P 90-0100
P 90-0101 P 90-0102 P 90-0104 P 90-0106
P 90-0107 P 90-0108 P 90-0109 P 90-0110
P 90-0111 P 90-0112 P 90-0114 P 90-0115
P 90-0116 P 90-0117 P 90-0118 P 90-0119
P 90-0120 P 90-0121 P 90-0122 P 90-0125
P 90-0126 P 90-0127 P 90-0128 P 90-0129
P 90-0130 P 90-0131 P 90-0132 P 90-0133
P 90-0134 P 90-0135 P 90-0136 P 90-0137
P 90-0138 P 90-0139 P 90-0140 P 90-0141
P 90-0143 P 90-0147 P 90-0148 P 90-0149
P 90-0150 P 90-0151 P 90-0152 P 90-0153
P 90-0154 P 90-0155 P 90-0156 P 90-0157
P 90-0160 P 90-0161 P 90-0182 P 90-0163
P 90-0164 P 90-0165 P 90-0166 P 90-0167
P 90-0170 P 90-0171 P 90-0172 P 90-0173
P 90-0174 P 90-0175 P 90-0176 P 90-0177
P 90-0178 P 90-0179 P 90-0180 P 90-0181
P 90-0182 P 90-0183 P 90-0185 P 90-0186
P 90-0188 P 90-0189 P 90-0190 P 90-0191
P 90-0192 P 90-0193 P 90-0194 P 90-0195
P 90-0196 P 90-0197 P 90-0198 P 90-0199
P 90-0200 P 90-0201 P 90-0202 P 90-0203
P 90-0204 P 90-0205 P 90-0206 P 90-0207
P 90-0208 P 90-0209 P 90-0210 P 90-0213
P 90-0214 P 90-0215 P 90-0216 P 90-0217
P 90-0218 P 90-0219 P 90-0221 P 90-0222
P 90-0223 P 90-0224 P 90-0225 P 90-0227
P 90-0228 Y 90-0095 Y 90-0096 Y  90-0097
Y  90-0098 Y 90-0099 Y 90-0100 Y  90-0101
Y  90-0102 Y 90-0103 Y 90-0104 Y  90-0105
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90-0106 Y  90-0107 Y  90-0108 Y  90-0109 
90-0110 Y  90-0111 Y  90-0112 Y  90-0113 
90-0114

IV. 75 Chemical Substances for Which EPA Has Received Notices of Commencement To Manufacture

PMN No. Identity/Generic Name Date of
Commencement

P 81-0351 Dimethyl ester, 1,4-benzene dicarboxyfic acid, 2,2-dimethyf-t,3- propanediol, 1 ¿-propanediol, hexandioic acid . November 12,

P 82-0454 G Saturated polyester resin___ __________ _________
1961.

P 83-1167 G Tr¡substituted methylsilane hydrochloride.......................... Fnhntary iq *i5
P 86-1492 G Substituted alkyl peroxy-2-ethyl hexanoate............................ ........  •__
P 87-0610 G Polyester resin of an aryl ester, alkyl dicarboxytic acid and an alkyl (Sol___ _________
P 87-1337 G Di-sulfonic acid amine sail.........................................
P 87-1370 Sodium mono-, di-, and triisopropyl naphthalene sulfonate..... ..............
P 87-1426 G Quaternary ammonium salt________________________
P 87-1826 G Polyoxy alkylate of trimethylo! propane........................................
P 88-0027 G Substituted phenyl bis(substituted aminophenyl) methylium salt....................... June 1,1988. 

November 29,P 88-0292 G Polyether polyol....................................................

P 88-0293 G Polyether polyol.............................. ..................
1989.

P 88-0804 G Saturated polyester........... ..................................
1989.

P 88-0883 G Polyamide-epichlorchydrin-modified resin.................................
P 88-0943 G Alkoxysilane-terminated polyether polymer........................... . January 5,1990.P 88-1037 G Alkoxy polyoxyethylene fatty ester.............. ........ ..... ...........
P 88-1043 G Aikoxylate of an organic alcohol.................. .................... January 22,1990. 

January 4,1990. 
January 9, 1990. 
January 18,1990.

P 88-1460 
P 88-1523

G 2,5-Dimercapto-1,3,4-thiadiazole reaction product........ .............................
G Substituted maleic anhydride, styrene, acrylate copolymer..................

P 88-1750 G Heteromonocydic derivative of a substituted oxoaikanamide...........................
P 88-1823 G Polyacrylate sodium salt.___ ___ _________________ _
P 88*1893 Phenyl-2,4,6-trimethylphenylmethanone...................................
P 88-1894 G Olig(4-(alpha-hydroxyisobutyril)-alpha-methystyrene)......................... .
P 88-1987 G Substituted-substituted-substituted-benzene polymer, aminomethylated, chloromethane quartemized, chloride . February 23,1989. 

January 17,1990. 
January 17,1990. 
January 17,1990.

P 88-2346 G Alkyldiamine, JV,/V-{chioro-substituted sulfonatednaphthaienyl)(heterocycfe)-sodium salt......
P 88-2347 G Alkyldiamine, Af,/V-(chloro-substituted sulfonatednaphthalenylj-heterocyclej-sodium salt ...
P 88-2348 G Alkyldiamine, /V,/V-(chloro-substituted sulfonatednaphthalenylj-heterocyclei-sodium salt..............
P 89-0249 G Acrylic solution polymer.......................................
P 89-0293 G Modified polyester of carbomonocyclic acids and anhydride with neopentyl glycol.... November 29, 

1989.P 89-0448 G Cylic phosphate...............................................
P 89-0490 G Styrene acrylate copolymer..................................
P 89-0515 G Alkyl aryl amine sulfonate.................................
P 89-0562 G Sulfurized mixed ester product natural oils..................
P 89-0581 G Chloride substituted teritary amine..........................

P 89-0583
V**

G Substituted polycyclic acid derivative..........................
1990.

P 89-0592 G Ethylene interpolymer..............................

P 89-0648 G Substituted-phenyl-azo-pyrazolone....................
1989.

P 89-0702 2,2-dimethyl 3-hydroxy-(2-cyano-3,3-diphenyl}propenoate....................... December 16, 
1990.

January 27,1990. 
January 3,1990. 
January 18,1990. 
January 18,1990. 
November 21, 

1989.

P 89-0795 2',2’-dimethyl-3’-hydroxypropyt-2,2-dimethyt-3-hydroxypropionate, di C10-C20 fatty acids ester..................
P 89-0806 G (Substituted nitrogen heterocycle)amino substituted pyrazole..........
P 89-0820 Isophtalic acid; trimethylo! propane; pentaerythritol palm oil.................
P 89-0900 G Ethylenically unsaturated ethylene urea..........................
P 89-0914 G Substituted pyrazol azo metai complex dye.........................

P 89-0930 G Trisubstiuted heteropoly cyclic mixed salt....................
P 89-0934 G Dimer acids, polymer with a dicarboxylic acid, diamines and ethylenediamines.................
P 89-0936 G Substituted naphthalene disulfonic acid...................
P 89-0944 G Bis((pentesubstituted polycarbocyclicamino) disubstituted mon heterocyclic amine)monocarbocycfic, sodium salt ... January 5, 1990.P 89-0947 G Modified phenolic resin...............................
P 89-0985 G Lithium aikyl silanoiate...................................... December 20, 

1989.P 89-0986 G Methacrylates silane........................................
P 89-0988 G Acrylic silicone polymer......................................
P 89-0989 G Acrylic silicone polymer...............................
P 89-1022 G  Substituted thioamides.............. ................
P 89-1023 G  Substituted thioamides.............................
P 89-1026 G Organo polyanhydride....................................

P 89-1045 G  Muitisubstituted naphthalene........... ..............................
1989.

P'89-1087 G  Striazine oligomer........... ................. ............ 1989.
P 89-1133 G  Unsaturated polyester resin........ .........................
P 89-1142 G Oxyalkylated glycol ester........... ..... ...............
P 89-1146 
P 90-0008

Vinyl chloride; alyl glycidyl ether; hydroxy propyl methacrylate; vinyl acetate.............. .... January 16,1990.
G  Unsaturated polyester resin................ .....

P 90-0012 G  Modified acrylic polymer...........................
P 90-0056 |G  Polyol resin.............................................
P 90-0067 I G  Diphenyl methane diisocyanate prepolymer...................................................... ....... January 26,1990.
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PMN No. Identity/Generic Name Date of
Commencement

P 900083 G Modified methylene cftphenytidüsocyanate. ...„.................._........ .*............... ’.............. ................. ................................ ..................... January 30, 1990.
V 850156 G Polyurethane dispersion......................................................... ................................................ ........................................................ January 16, 1990. 

January 15,1990. 
August 14,1986. 
January 11,1988. 
January 29, 1990. 
January 30,1990. 
January 13,1990. 
January 10,1990. 
December 13,

Y 860175 G Acrylate copolymer............................................................. ......................... ........................................................ ...........
Y 860205 G Water reducible alkyd resin........................ ................. ...... ..................................................................... ......................................
Y 870135 G Alkyiene copolymer....... ........................................................................... ..................................... ;....................................... ...........
Y 890016 G Chain stopped alkyd resin........................................ „.............. .............. .............................................. ...... .............. ................ .....
Y 890134 G Polymer of alkaline glycol, alkane polyol, benzene dicarboxylic add maleic anhydride dibasic adds................... .............................
Y 900002 G Flexible un saturated polyester polymer.....« ......................... ......................... ..................... .................................. .....................
Y 900013 G Acrylic dispersion............................... ... ................................... „........... .....„......................... ......................... ..
Y 900019 G Styrene-acrylic add polymer................. ............................ .............. ................. .... ................ .......... ............... ................. ..............

Y 900087 G Maleic anhyride styrene copolymer, half ester ammonium salt............................. ......................... ............ .............. ................ ......
1989.

January 26,1990.

V . 22 Premanufacture notices for which the 
Period has been suspended.

PMNNo.
P 89-0073 P 89-0991 
P 90-0113 P 90-0123 
P 90-0158 P 90-0159 
P 90-0187 P 90-0211 
P 90-0231 P 90-0260 
P 900283 Y  90-0116

P 89-0998 P 90-0105 
P 900124 P 900148 
P 900168 P 90-0169 
P 900220 P 900226 
P 900261 P 900262

[FR Doc. 90-12718 Filed 5-31-90; 8:45 am]
BILUNO CODE 6560 50-D
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 123 and 130 

[FRL-3783-8]

EPA Action on Individual Control 
Strategies Under the Clean Water Act

a g e n c y : Environmental Protection Agency (EPA).
ACTION: Notice of final agency interpretation.
s u m m a r y : EPA is clarifying when its final agency action on an individual control strategy (ICS) under section 304(1) of the Clean Water Act occurs. Further, EPA is providing notice of what judicial forum EPA believes is appropriate for review of approvals and disapprovals of ICSs, in cases in which such decisions are reviewable. Finally, EPA is providing notice of its position regarding the reviewability of EPA’s decision to list waters under section 304(1).
FOR FURTHER INFORMATION CONTACT:For questions regarding this notice, Diane Regas or Roland Dubois, Office of General Counsel (LE-132S), U.S. Environmental Protection Agency, 401M Street SW., Washington, DC 20460, (202) 382-7700; or, for questions regarding particular decisions, the Water Management Division in the relevant regional office: Region 1, (617) 565-3478; Region 2, (212) 264-2513; Region 3, (215) 597-9410; Region 4, (404) 347-4450; Region 5, (312) 353-2147; Region 6, (214) 655-7100; Region 7, (913) 551-7030; Region 8, (303) 293-1542; Region 9, (415) 705-2078; Region 10, (206) 442-1237. 
SUPPLEMENTARY INFORMATION: On June 2,1989, EPA published final rules implementing section 304(1) of the Clean Water Act (CWA) 54 FR 23868.Those rules specified the bases on which EPA would approve or disapprove lists and ICSs submitted by the states pursuant to section 304(1). In addition, the rules established EPA’s procedures for involving the public in making section 304(1) decisions.Since then, EPA has made initial approvals or disapprovals of all of the states’ lists and ICSs, and has requested public comment on most of these decisions. At the same time EPA and the states, in cooperation, have been developing final lists and ICSs.In the preamble to the final regulations EPA interpreted section 509(b)(1)(G) of the CW A by saying,“EPA believes that the permits that EPA issues as ICSs are reviewable in the court of appeals. Review of any other actions by EPA under section 304(1)

must be obtained in district court'* 54 FR at 23895. Various questions have arisen regarding when EPA’s actions taken under section 304(1) are final for the purposes of judicial review and regarding the above interpretation of section 509(b)(1)(G).The purpose of this notice is to clarify when EPA believes that decisions made by it under section 304(1) of the CW A are final agency actions for purposes of judicial review. Identifying the date of final agency action will ensure more orderly judicial review of those Agency decisions that are judicially reviewable. The date of final agency action with respect to ICS-related decisions is important because it is now the Agency’s position that any judicial challenge to ICS-related actions must be filed in the courts of appeals pursuant to section 509(b)(1)(G) of the CW A. Section 509(b)(1) requires petitions for review to be filed within 120 days of final agency action. This notice does not address defenses to judicial review that the Agency might invoke, but only the timing for bringing such action.EPA’s regional offices made initial decisions approving or disapproving lists1 and ICSs submitted by the states on or about June 4,1989. The Regions requested public comment on all of their disapproval decisions and on most of their approval decisions. EPA’s regulations require that when a Region seeks public comment on its decision» the Region must issue a subsequent decision and respond to public comments by June of 1990. (54 FR 23868, 23897-23899, 40 CFR 123.465(e)(3).) It is the Agency’s position that when a Region solicited public comment on its initial decision, that decision was not final.I. Finality of ICS DecisionsICSs, like NPDES permits, may be developed by the states or by EPA. NPDES permits, however, are the only vehicle under the CW A for imposing effluent limitations on point source dischargers. An ICS consists of a draft or final NPDES permit with supporting documentation showing that the limitations in the permit would be sufficient to meet the water quality standards within the statutory deadlines. 40 CFR 123.46(c) (1989). Changes in NPDES permits because of the section 304(1) program are only effective after the permitting authority has determined, as a part of the permitting process, what limitations are
1 This notice focusses on EPA decisions regarding 

ICSs because those decisions must be challenged, if 
judicially reviewable, in the courts of appeals 
within 120 days of final agency action.

necessary to meet water quality standards as required by CW A section 301(b)(1)(C). Until the permitting authority issues a new permit or modifies an existing permit, a discharger listed on a section 304(1) list must only comply with its pre-existing permit requirements, even if an ICS has been developed. Therefore approvals and disapprovals of ICSs do not themselves affect the legal obligations of dischargers. Given that EPA’s actions on ICSs do not impose or alter legal obligations, EPA believes that the critical factors in determining whether the Agency has taken final agency action on an ICS are (1) whether EPA has made its definitive pronouncement on what limitations will be sufficient to comply with water quality standards, and (2) whether EPA intends to take any further action. The timing of this definitive decision in turn depends on whether the state or EPA is issuing the permit.
A . State-Issued Permits 1. After an ApprovalEPA will consider regional decisions approving state-developed ICSs to be final agency actions if the Region issues its decision and does not seek further public comment. The decision shall be final on the date the Region publishes notice of the decision pursuant to the June 2,1989 regulations, 40 CFR 123.46(e)(2) (1989), 54 FR 23897.EPA approvals of state draft or final permits that constitute ICSs represent EPA’s final determination that the limitations in the permit or draft permit will be sufficient to attain and maintain water quality standards. To the extent such a determination may be reviewed at all, the time for seeking judicial review of EPA approvals of ICSs begins on the date of the approval, and is not dependent on issuance of a final permit by the state. The precise permit limitations may be determined only through the state permitting process, including any evidentiary hearing. (If the state unacceptably modifies the permit during that process, EPA may reconsider its approval decision or review the permit pursuant to section 402(d) and object to the permit in accordance with that section.)When EPA approves a state draft or final permit as an ICS, EPA has made a determination, as required by section 304(1), that the limitations will be sufficient to protect water quality standards. This finding is not a substitute for the normal permitting process in which the necessity of particular limitations is determined by



Federal Register / V ol. 55, No. 106 /Friday, June 1, 1990 /the permitting authority. A  determination to impose limitations in the permit must be supported by an administrative record showing that there is a reasonable potential for an exceedance of the water quality standard, caused or contributed to by the discharger, and thus the limitations are necessary. See 40 CFR 122.44(d). Thus, EPA believes that its approval of an ICS can be challenged, if at all, only on claims that the Agency's finding under section 304(1) is in error; this means reviewing EPA’s determination that the limitations will be sufficient to satisfy the requirements of that section.On some initial decisions issued on or about June 4,1989, the Regions approved ICSs without seeking public comment, finding that there previously had been adequate notice and opportunity to comment. However, in some cases, the regional decisions did not make clear that the Region intended these decisions to be final agency actions. To prevent prejudice stemming from any resulting confusion, EPA is publishing this Federal Register notice that the Agency considers those actions final agency actions. Therefore, those regional approvals of state draft or final permits as ICSs, that were initially issued without seeking public comment, are final decisions representing final agency actions for the purpose of judicial review as of the date of publication of this notice. EPA believes the 120-day judicial review period in CW A section 509(b)(1) will start with the publication of this notice.2. After a DisapprovalAfter EPA makes a final disapproval decision, the state still may draft a permit that satisfies EPA’s reasons for disapproving the state’s initial ICS. Where EPA has disapproved a state’s initial ICS (or the state’s failure to submit an ICS) and the state subsequently drafts an NPDES permit that EPA determines to be an acceptable ICS, EPA intends to revise its disapproval decision and issue an approval decision. Because there is uncertainty with respect to which path will be taken and because further EPA action is contemplated, EPA believes that its disapproval decision would not be directly reviewable. (See the discussion of this issue below at B. 2.)EPA’s revised approval decision would constitute final agency action unless EPA solicits public comment on the approval, in which case final agency action would occur when the Agency issues a decision after considering public comment.

B. EPA-Issued Permits1. In Unauthorized StatesWhere EPA is the permit issuing authority, EPA’s action in establishing the ICS is not final agency action until EPA’s administrative review process regarding the underlying NPDES permit is complete. 40 CFR 124.91(e). Until that time, the Agency will not have made any final determination regarding what limits must be included in the permit that will serve as the ICS.2 Therefore, a permittee or other interested party in a state not authorized to issue permits must exhaust its administrative remedies on the permit before it can obtain judicial review of any decision regarding the permit limitations including EPA’s actions under section 304(1). (This same reasoning would apply to any permit where EPA is the permitting authority, e.g., where EPA has assumed permit issuance authority under section 402(d).) This view has support in a recent decision of the Fourth Circuit Court of Appeals, 
Champion Int’l  Corp. v. United States 
Environmental Protection Agency, No. 89-2463 (4th Cir. March 12,1990). In that case the court dismissed as premature a challenge to EPA’s ICS for Champion where EPA had not yet completed the full administrative process on the permit.2. In Authorized StatesSimilarly, where EPA disapproves an authorized state’s ICS and EPA subsequently issues the permit to the discharger, it is EPA’s position that judicial review of EPA’s action is not appropriate until EPA takes final action on the underlying permit. Thus, EPA’s disapproval would never, by itself, constitute reviewable final Agency action.Until EPA completes the administrative review process, the Agency will not have taken a definitive position regarding what limitations are necessary and sufficient to meet water quality standards. When EPA is issuing the permit, it will ultimately make only a single decision, i.e ., that the limitations in the final permit are necessary and sufficient to meet water quality standards. Where EPA is making both of these findings [i.e., is the permitting authority), neither will be definitive until the other is made. Therefore, the Agency’s tentative decisions regarding

* Just as an EPA-issued permit's status as an ICS  
does not change the timing of judicial review of the 
permit, where IC S is part of a record of decision 
under the Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA) the ICS  
is not subject to review any differently from other 
records of decision under CER CLA.

Rules and Regulations 22749the limitations that are appropriate will not be final agency action until the end of the permitting process, including the administrative appeal processes. This view was recently endorsed in a case in which the litigant challenged EPA's initial disapproval of an ICS. Westvaco 
Corp. versus United States 
Environmental Protection Agency, et al.. Nos. 89-2180, 89-2181, slip op. at 15 (4th Cir. Feb. 13,1990). In addition EPA’s position regarding when final agency action on disapprovals of ICSs occurs is consistent with the Agency's position regarding the finality of permit objections under section 402(d). See 
Champion Int’l  Corp. versus EPA, 850F.2d 182 (4th Cir. 1988); American Paper 
Institute versus EPA, 890 F.2d 873 (7th Cir. 1989).II. Review of ICS Decisions in Federal CourtAs discussed above, it is the Agency's position that any judicial challenge to ICS-related decisions must be filed in the courts of appeals pursuant to section 509(b)(1)(G) of the CW A .3 EPA’s position that its approvals of state ICSs, if judicially reviewable, would be reviewable in the courts of appeals under section 509(b)(1)(G) of the Clean Water Act differs from the statement made in the preamble to the section 304(1) regulation. See 54 FR 23895. However, for the following reasons EPA believes challenges to EPA’s approval of state ICSs must be brought in the courts of appeals.Section 509(b)(1)(G) allows review in the courts of appeals of the Administrator’s action “in promulgating an individual control strategy under section 304(1).” The use of the term “promulgating” to describe EPA actions on ICSs is ambiguous because there is no action required under section 304(1) that is expressly described as “promulgation.” Furthermore, the legislative history does not specify what actions Congress intended to be reviewed in the courts of appeals. Section 304(1) speaks of disapprovals, which may be followed by additional state or federal action, and of approvals, which may be followed by additional state action. All of these actions are federal actions with legal effect that may appropriately be categorized as “promulgations.”EPA believes that it would create an irrational bifurcation of review between federal courts of appeals and district courts to interpret section 509(b)(1)(G) to grant the courts of appeals jurisdiction

3 Review of listing decisions is discussed 
separately in section III.
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to review some, but not all, federally reviewable final EPA actions on ICSs. The reasoning of the Supreme Court in 
Crown Simpson Pulp Co. versus Costle, 445 U.S. 193 (1980), supports this view.In Crown Sim pson, the Court held that where the effect of an EPA permit objection was to deny the issuance of the permit, review should be in the courts of appeals under section 509(b)(1)(F) in part to avoid allowing review of similar actions in different courts depending on whether EPA or the state is the permit-issuing authority. A  similar result should be reached regarding EPA’s decisions under section 304(1). If, for example, review of EPA action were allowed under section 509(b)(1)(G) only if EPA disapproved an ICS and issued the underlying permit, then jurisdiction of die courts of appeals would be dependent “on the fortuitous circumstance of whether the State in which the case arose” issues the permit 
Crown Sim pson, 445 U.S. at 197-98. Similarly, if approvals could be challenged in district court and disapprovals in the courts of appeals, then an approval that was remanded by the district court could be re-litigated in a court of appeals if it subsequently „ became a disapproval. EPA does not believe that Congress intended to create such a system.m . Finality and Reviewability of listing DecisionsUnlike decisions related to ICSs, decisions regarding lists do not fall within the ambit of section 509(b)(1). Nonetheless, because of die amount of interest that has been expressed in these lists, the Agency is announcing its position on the reviewability of EPA approvals of state listing decisions, and EPA’s decisions to list water segments on the lists required by section 304(1)(1)(B) (“B lists” ) and dischargers on the section 304(1)(1)(C) lists ("C lists”). Initial listing decisions were for the most

part, made in June of 1989. These decisions included both approvals and disapprovals of state listings as well as the identification of the waters EPA expected to add to or delete from the lists. (Referred to below as "listing decisions.” ) At that time EPA requested comments on most of its listing decisions.EPA will provide notice of its responses to comments, along with any revisions to the B and C  lists, in most cases, by June of 1990. Although these lists will represent EPA’s decisions regarding listing (and may be called “final lists” or “final agency actions” in some contexts, see e.g. 54 FR 23894),EPA does not believe that decisions to include waters or dischargers on lists are reviewable final agency actions within the meaning of the Administrative Procedure Act or are otherwise ripe for review.4The listing of a water segment or a point source identifies that segment or point source as one that EPA or the state expects will need additional controls in order to attain and maintain water quality standards. It is not until the permit process is completed, however, that a definitive determination is made regarding what limitations, if any, will be necessary, and it is only through permit limitations that dischargers are obliged to act. Therefore, listing a facility has no concrete impact on the facility; only the modification of permit limitations does.Accordingly, EPA believes that the basis for a determination to list a water segment or discharger is not ripe for review until EPA changes a permit on that basis. When the state issues the modified permit, the finding that additional limitations are necessary would only be reviewable in a state
4 The discussion below does not address 

challenges to EPA’s actions based on EPA’s failure 
to list specific waters.

forum. In addition, because limitations are only imposed through permits, where EPA does not issue the permit, a discharger would not have standing to challenge EPA’s decision because any harm suffered would not be traceable to EPA nor could a court reviewing the listing remedy limitations that a discharger claimed were unnecessarily stringent Finally, EPA believes the statute’s specific allowance for review of the promulgation of ICSs, but not of the lists, indicates that the intermediate steps leading to permit modifications, including the listing or approval of listing, were only intended for review at the end of the process—when the permit is finalized.The section 304(1) listing process is an important step in the development of water quality-based limitations in permits and thus in ensuring that water quality standards for toxic pollutants are met. The inclusion of a water segment or a facility on a list does not, however, impose obligations on dischargers and is therefore not reviewable.IV. Effect of Today’s NoticeToday's notice is not a legislative rule binding on particular parties; instead, it simply provides persons affected by EPA’s actions a clarification of the Agency’s position regarding when and where EPA’s actions under section 304(1) of the CW A may be judicially reviewable. Accordingly, this notice is an interpretative rule which is exempt from the notice and comment requirements of the Administrative Procedure Act, 5 U.S.C. 553(b) and from the requirement that publication of the rule occur not less than 30 days before its effective date, 5 U.S.C. 553(d).
Dated: M ay 25,1990.

F. Henry Habicht,
Deputy Administrator.
[FR Doc. 90-12713 Filed 5-31-90; 8:45 am] 
B ILLING CO D E 6560-50-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 141

[W H -FR L-3744-2J

National Primary Drinking Water 
Regulations: Analytical Techniques; 
Coliform Bacteria

a g e n c y : Environmental Protection Agency (EPA).
ACTION: Proposed rule.
s u m m a r y : On June 19,1989, EPA promulgated revised National Primary Drinking Water Regulations (NPDWRs) for total coliforms (54 FR 27544, June 29, 1989) pursuant to section 1412 of the Safe Drinking Water Act (SDWA). As part of those regulations, EPA promulgated four analytical methods for total coliforms and one method for fecal coliforms. Today’s action proposes to amend those regulations by providing three analytical methods for the detection of Escherichia coli (E. coli) for determining compliance with the maximum contaminant level (MCL) in § 141.63(a) and (b). This action also proposes to modify the procedure described in § 141.21(f)(5) of the revised regulations for transferring total coliform-positive colonies on membrane filters to EC medium to determine whether fecal coliforms are present. 

d a t e s : Written comments should be submitted on or before July 16,1990. 
ADDRESSES: Send written comments on this proposed rule to Coliforms Comment Clerk, Criteria and Standards Division, Office of Drinking Water (WH-550D), Environmental Protection Agency, 401 M Street SW ., Washington, DC 20460. To insure that EPA can read, understand and therefore properly respond to comments, the Agency would prefer for commenters to type or print comments in black ink, and to cite, where possible, the paragraph(s) in this proposed regulation to which each comment refers (e.g., § 141.21(f)(6)). Commenters should use a separate paragraph(s) for each issue discussed. EPA requests that commenters submit any articles cited in their written comments.A  copy of the proposed regulation and supporting documents are available for review at the EPA, Drinking Water Docket, 401 M Street SW., Washington, DC 20460. For access to the docket materials, call (202) 382-3027 on Monday through Friday, excluding Federal holidays, between 9 a.m. and 3:30 p.m. eastern time.
FOR FURTHER INFORMATION CONTACT: Paul S. Berger, Ph.D., Office of Drinking

Water (WH-550D), Environmental Protection Agency, 401 M Street SW., Washington, DC 20460, telephone (202) 382-3039; or the Safe Drinking Water Hotline, telephone (800) 426-4791; callers in the Washington, DC area and Alaska may reach the Hotline at (202) 382-5533. The Safe Drinking Water Hotline is open Monday through Friday, excluding Federal holidays, from 8:30 a.m. to 4 p.m. eastern time. 
SUPPLEMENTARY INFORMATION:
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V . ReferencesI. Statutory AuthorityThe SDW A requires EPA to promulgate NPDWRs which include MCLs or treatment techniques (section 1412). NPDWRs also contain “criteria and procedures to assure a supply of drinking water which dependably complies with such maximum contaminant levels; including quality control and testing procedures to insure compliance with such levels * * *” (section 1401(1)(D)). In addition, section 1445(a) of the SDW A authorizes the Administrator to require monitoring to assist in determining whether persons are in compliance with the requirements of the SDW A. EPA’s promulgation of analytical techniques is authorized under these sections of the SDW A. EPA has promulgated analytical techniques for all currently regulated drinking water contaminants; persons must use one of the approved analytical techniques for determining compliance with the MCLs (see 40 CFR 141.21-30).II. Regulatory BackgroundOn June 19,1989, EPA promulgated revised regulations for total coliforms (54 FR 27544, June 29,1989), with an effective date of December 31,1990. Paragraph 141.21(e) of those regulations requires public water systems to test all total coliform-positive cultures for the presence of either fecal coliforms or E. 
coli. The regulations specified the - analytical method for testing for fecal coliform presence (paragraph

141.21(f)(5)), but not fori?, coli presence In the preamble to the regulations, EPA stated that the Agency would propose analytical methods for E. coli in a subsequent Federal Register notice. Three analytical methods for E. coli are proposed in today’s notice.In addition, today’s notice proposes to approve for use a slight modification in the procedure for detecting fecal coliforms that will facilitate transfer of total coliform-positive colonies on a membrane filter to EC medium.III. Discussion of Proposed Rules
A . Analytical Methods for E. coliIn this notice, EPA proposes to approve three tests for detecting the presence of E. coli. All three tests are based on the ability of E. coli to produce the enzyme beta-glucuronidase, which hydrolyzes the 4-methylumbelliferyl- beta-D-glucuronide (MUG) contained in the medium to form 4- methylumbelliferone, which fluoresces when exposed to ultraviolet light (366 nm). Few noncoliforms or coliforms other than E. coli produce the enzyme beta-glucuronidase. Consequently, fluorescence is a selective indicator for the presence of E. coli in a water sample. The three tests are described below.1. Minimal Medium ONPG-MUG TestOn June 19,1989, EPA approved the use of the Minimal Medium ONPG-MUG test, or MMO-MUG test, for detection of total coliforms in the revised regulation for total coliforms (see 54 FR 27544, at 27556, June 29,1989, § 141.21{f)(3)(iv)).On July 10,1989, the Agency approved the use of the MMO-MUG test as a five- tube test for the enumeration of total coliforms under the current total coliform rule (54 FR 29998, July 17,1989). In today’s notice, EPA proposes to extend the applicability of the MMO- M UG test to include its use for the detection of E. coli under the revised regulation. This test is described in Edberg et al. (1989). Upon promulgation of this rule, if a laboratory uses the MMO-MUG test for total coliform detection, and the culture becomes yellow in color after incubation (i.e., total coliform-positive), the laboratory would detect the presence of E. coli by placing the culture close to an ultraviolet light source in a darkened environment to detect fluorescence.The MMO-MUG test has several advantages. It is rapid (if total coliforms are present, as indicated by a yellow color, the presence, of E. coli can be determined immediately). It is also sensitive (detects one E. coli/100 ml),
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easy to perform, and the medium has a long shelf life (one year at ambient temperature).EPA has evaluated the sensitivity and specificity of the MMO-MUG test for detecting E. coli in a total coliform- positive culture. In one study, a total of 460 human, 105 cow, and 55 horse E. coli isolates (as determined by the API 20E multitest system) were tested. Results showed 95.5% of the E. coli isolates were MUG-positive after 24 hours, and 99.9% were MUG-positive after 28 hours of incubation. All 100 non-Z?. coli coliform isolates tested were MUG- negative in the MMO-MUG test, including 28 isolates of Klebsiella (Rice et al., 1990, in press). Hall and Moyer (personal communications) are also finding that a 28-hour or a 48-hour incubation time with the MMO-MUG test yields more MUG-positive samples than a 24-hour incubation time. EPA requests comment, with data, on whether the incubation time for the MMO-MUG test should be extended beyond 24 hours to 28 or 48 hours.In another investigation, Lewis and Mak (1989) examined 950 drinking water samples by the Membrane Filter Technique and MMO-MUG test, and found that six samples contained E. coli, as determined by (1) a MUG-positive MMO-MUG test, (2) an API 20E identification of total colonies on a membrane filter, or (3) an API 20E identification of cultures recovered from a total coliform-positive MMO-MUG test. O f the six samples, only two were MUG-positive, and in neither could E. 
coli be cultured. In two other samples, E. 
coli were recovered from total coliform- positive, MUG-negative cultures, but not from the membrane filters. In the last two samples, E. coli were recovered from membrane filters, but not from the MMO-MUG tests. These data support the finding by others that some E. coli strains in water will not produce a MUG-positive result. In addition, in an EPA study of environmental water samples, E. coli was isolated from three of four MUG-positive tubes; E. coli was also isolated from two samples that were ONPG-positive, but MUG-negative (Covert et al., 1989).In another study, EPA examined 240
E. coli isolates from natural waters (USEPA, 1989a,c; USEPA, 1990b). Thirty- three were MUG-negative when grown in lauryl tryptose broth supplemented with MUG (LTB +  MUG). When the 33 isolates which failed to fluoresce in LTB +  MUG were tested in the MMO-MUG test, only 11 failed to fluoresce. All the
E. coli isolates that were MUG-positive in the LTB +  M UG medium were MUG- positive in the MMO-MUG test. In a

supplemental test, EPA tested three additional E. coli isolates of human fecal origin which were MUG-negative in LTB +  M UG, and found that they were also MUG-negative in the MMO- M UG test. Based upon the above data, EPA believes that the false-negative rate (i.e., the percent of E. coli strains which fail to fluoresce in this test when exposed to ultraviolet light) is reasonably low (0.1 -10%).The Agency seeks additional comment, with data, on the suitability of the M M O -M U G  test for determining whether E. coli are present in total coliform-positive cultures from the Multiple Tube Fermentation Technique, Membrane Filter Technique, or the Presence-Absence (P-A) Coliform Test In addition, EPA is aware that several manufacturers have developed tests that are very similar, but not identical, to the M M O-M UG test approved under § 141.21(f)(3)(iv) of the revised total coliform rule; the Agency requests commentera to provide EPA any comparative data they have on such tests.2. EC Medium Plus M UGIn this test, EC medium, as defined in the 16th edition of Standard Methods (p. 879) (APHA, 1985), is supplemented with 50 jxg/ml (final concentration) of M UG. After the laboratory inoculates and incubates the broth at 44.5 °C for 24 hours, it observes if fluorescence is visible when exposed to ultraviolet light. Visible fluorescence denotes the presence of E  coli. This method is described in Rippey et al. (1987). Laboratories using this method to test for E. coli need not use the Durham tube used in the fecal coliform test, since the EC medium +  M UG test does not depend on gas production.Laboratories can transfer total coliform-positive cultures from presumptive tubes or bottles to tubes containing EC medium +  M UG by traditional methods. For membrane filters, laboratories may swab the entire filter with a cotton swab, and transfer the inoculum to both EC medium +M UG and a total coliform validation medium. The swab should not be left in the tube containing EC medium +  MUG, because EPA has found that the swab’s presence may obscure the detection of fluorescence (possibly the basic fuchsin dye in m-Endo agar picked up by the swab caused this difficulty).Rippey et al. (1987) transferred inocula from gas-positive LTB tubes containing shellfish homogenate to EC medium +  M UG to determine whether E. coli were present. They found that E. coli could be isolated from 91% of the 844 MUG- positive tubes, while E. coli were

cultured from only 11% of the 307 MUG- negative tubes. EC medium +  M UG tubes were incubated at 44.5 °C for 22- 24 hours. These investigators then tested in 293 pure cultures of E. co li originally recovered from the shellfish in EC medium +  M UG and found that 95% were MUG-positive; of 210 non-Zs. coli isolates, only one [Shigella boydii] was MUG-positive. The investigators also found that of the 293 pure cultures of E. 
coli tested, incubation at 44.5 eC produced about the same false-negative rate (5%) as incubation at 35 °C. They conjectured that the higher incubation temperature may preclude growth by non-Z£ coli strains which produce beta- glucuronidase, and thus yield a lower false-positive rate than incubation at 35 °C.In contrast to the Rippey et al. results, Lum and Chang (unpublished) found that an incubation temperature of 44.5 °C for LTB +  M UG resulted in a lower number of MUG-positive E. coli strains than did an incubation temperature of 37 °C (16¡72 vs. 11/72); this suggests that an incubation temperature of 44.5 °C may adversely affect E. co li growth even for EC medium +  M UG. Preliminary data from an EPA study, however, suggest that the recovery of E. coli in EC medium +  M UG is better at an incubation temperature of 44.5 °C than 35 “C  (USEPA, 1990a).The advantages of EC medium 4- M UG for detection of E. co li are that it is simple, relatively specific for E. coli, and inexpensive, especially given the fact that many laboratories already stock EC medium for fecal coliform analyses. One disadvantage is that the incubation temperature is different from that used in the total coliform test, and thus the laboratory will probably need two incubators.EPA believes that the data, with some exceptions, indicate that EC medium +  M UG is satisfactory for E. coli detection, and is, therefore, proposing to approve the use of this test for E. co li detection under the revised total coliform rule.EPA solicits additional information and data on false-positive and falsenegative results with regard to fluorescence in EC medium +  MUG, and requests comment on whether the Agency should require laboratories to examine the M UG reaction at incubation times of both 24 hours and 48 hours. EPA also requests comment, with data, on which incubation temperature is most appropriate for EC medium +  M UG. In addition, the Agency seeks comment on the suitability of a test based on lauryl tryptose both supplemented with 50 ftg/ml of M UG for
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detection of E. coJi, especially with regard to the false-negative rate.3. Nutrient Agar Plus M UGThis test would be used to determined if a total coliform-positive sample, as determined by the Membrane Filter Technique or any other method which employs a membrane filter, contains E. 
coli. In this test, as described by Mates and Shaffer (1989), the laboratory would transfer a membrane filter containing a total coliform colony(ies) to nutrient agar supplemented with 100 jxg/ml (final concentration) of MUG. After incubating the nutrient agar plate at 35 °C for 4 hours, the laboratory would observe the colony(ies) under ultraviolet light (366 nm) in a darkened room for fluorescence. If fluorescence is visible on a total coliform colony, E. co li are present.The advantages of the nutrient agar +  M UG test are that it is simple and inexpensive, and the incubation time is only four hours. The test does not contain an acid-forming lactose-based medium, and thus the suppression of fluorescence by low pH is not a concern.Mates and Shaffer (1989) examined 92 samples of drinking water and found that 36 of 37 E. coli colonies isolated and identified as such by several biochemical tests were MUG-positive. EPA does not have any data on the false-positive rate, i.e., the percent of non-£. coli strains that are MUG- positive in this test, and requests such information. The Agency does not regard this lack of false-positive data as a major shortcoming, however, since the inoculum would come from a medium selective for total coliforms, e.g., m-Endo medium, and consequently the falsepositive rate would probably be similar to that observed for EC medium above.Based on the above information, especially the short incubation time needed, EPA is proposing to approve the use of the nutrient agar +  M UG test for 
E. coli detection under the revised total coliform rule. The Agency solicits additional false-positive and falsenegative data with regard to fluorescence in nutrient agar -|- MUG. EPA also requests comment, with data, on the effectiveness of M UG concentrations in Nutrient agar lower than 100/ig/ml.4. Other MethodsEPA evaluated a number of other analytical methods for E. coli detection. Some methods were excluded from consideration because they require laboratories to use a water sample to test for E. coli rather than a total coliform-positive culture, as required by the regulation. Other methods were

excluded because the laboratory would need to isolate a pure culture(s) of the organism from the sample before testing. The time for processing a total coliform- positive culture to obtain a pure culture(s) would generally take days, necessitating a delay in warning the public if E. coli were present. Because of the acute risks associated with E. coli contamination, EPA is unwilling to allow such as extended delay. Other methods were excluded because of lack of supporting data. EPA requests comments on any analytical methods not proposed in this rulemaking that may be appropriate for determining the presence of E. coli in a total coliform- positive culture.
B. Change to A nalytical M ethod for 
Fecal Coliform sParagraph 141.21(f)(5) of the revised regulation for total coliforms (54 FR 27544, at 27565, June 29,1989) discusses the procedure for analyzing total coliform-positive cultures for the presence of fecal coliforms. This paragarph includes the following statement: “For EPA-approved analytical methods which use a membrane filter, remove the membrane containing the total coliform colonies from the substrate with a sterile forceps and carefully curl and insert the membrane into a tube of EC medium.” A  drawback to this procedure for transferring colonies to EC medium is that it is cumbersome and time- consuming to insert a curled membrane into a tube containing an inverted fermentation tube. A  study completed by EPA after promulgation of this rule suggests that swabbing the membrane filter with a cotton swab and transferring the bacterial growth on the swab to the EC medium was as effective as transferring the membrane and performed more rapidly and easily (USEPA, 1989b). For this reason, EPA is proposing to allow laboratories to transfer colonies from a total coliform- positive membrane to EC medium via a cotton swab, and then remove it, in lieu of transferring the membrane filter. The same cotton swab can also be used to transfer the inoculum to other broth media, if desired. Alternately, the laboratory can choose to pick individual colonies on the membrane filter for total coliform confirmation and then swab the membrane filter for transfer to EC medium.IV. Regulation Assessment Requirements
A . Executive Order 12291Executive Order 12291 requires EPA to judge whether a regulation is “major”

and, if so, to prepare a regulatory impact analysis. A  rule is considered major if it has an economic impact of $100 million or more, causes a significant increase in cost of prices, or any of the other adverse effects described in the Executive Order. Since the objective of this rule is merely to make additional analytical methods available for use in complying with the regulation for total coliforms, EPA has determined that this action is not a major rule within the meaning of the Executive Order1. Water systems/laboratories may use the new methods or continue using previously- approved methods. Water systems which choose to use an E. coli test in lieu of the fecal coliform test will likely experience fewer false-positive results, thereby generally reducing their overall costs of compliance. Therefore, there will not be any adverse economic impacts.This notice was submitted to the Office of Management and Budget for its review under the Executive Order.
B. Regulatory Flexibility A nalysisThe Regulatory Flexibility Act requires EPA to explicitly consider the effect of proposed regulations on small entities. If there is a significant effect on a substantial number of small systems, means should be sought to minimize the effects.The Small Business Administration defines a small water utility as one which serves fewer than 50,000 people. Uridef this definition, this rule would affect about 200,000 small systems.This proposed rule is consistent with the objectives of the Regulatory Flexibility Act because it will not have a significant economic impact on small entities. The proposed rule specifies analytical methods laboratories must use if they choose to test a total coliform-positive culture for E- coli, rather than fecal coliforms. The requirement for a system/laboratory to test all total coliform-positive cultures for either fecal coliforms or E. coli was promulgated in an earlier notice (54 FR 27544; June 29,1989). Since use of the E. 
coli tests is optional, and EPA is not proposing any new requirement, the Agency believes that the impact of this notice would not have a significant effect on a substantial number of small entities.C. Paperwork Reduction A ctThis rule contains no information collection requirements and consequently is not covered by the Paperwork Reduction Act, 44 U.S.C.3501 et seq.
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D. Science Advisory Board, National 
Drinking Water Advisory Council, and 
Secretary o f Health and Human 
ServicesIn accordance with section 1412 (d) and (e) of the Safe Drinking Water Act, the Agency is consulting with the Science Advisory Board, National Drinking Water Advisory Council, and the Secretary of Health and Human Services and will take their comments into account before promulgating these regulations.List of Subjects in 40 CFR Part 141Administrative practice and procedure, National primary drinking water regulations, Total coliforms. Analytical methods, Microorganisms, Incorporation by reference, Intergovernmental relations, Water supply.Dated: May 22,1990.William K . Reilly,
Administrator.V. ReferencesAPHA. 1985. American Public Health , Association. Standard methods for the examination of water and wastewater (16th ed.). Washington, DC.Covert, T ., L. Shadix, E. Rice, J. Haines, and R. Freyberg. 1989. Evaluation of die Autoanalysis Colilert Test for detection and enumeration of total coliforms. Appl. Environ. Microbiol. 55:2443-2447.Edberg, S ., M . Allen, D. Smith, and the National Collaborative Study. 1989. National held evaluation o f a defined substrate method for the simultaneous detection of total coliforms and 

Escherichia coli from drinking w ater comparison with presence-absence techniques. Appl. Environ. Microbiol. 55:1003-1008.Lewis, C ., and J. Mak, 1989. Comparison of membrane filtration and Autoanalysis Colilert presence-absence techniques for analysis of total coliforms and 
Escherichia coli in drinking water samples. Appl. Environ. M icrobiol 55:3091-3094.Lum, R„ and G . Chang. Glucuronidase- negative Escherichia coli in the ECOR reference collection. (Unpublished draft, 1989)Mates, A h' and M. Shaffer. 1989. Membrane filtration differentiation of £  coli from coliforms in the examination of w ater.}. Appl. BacterioL 67:343-346.Rice, Eh M . Allen, and S. Edberg, 1990. Sensitivity and specificity of f i -  glucuronidase assay for the identification of Escherichia coli by the defined substrate technology, (in press)Rippey, S ., L  Chandler, and W . W atkins.1987. Fluorometric method for enumeration of Escherichia coli in mollu8can shellfish. J. Food Protection 50:685-690.

USEPA. 1989a. Memorandum from L  Shadix, Office of Drinking Water, U .S. Environmental Protection Agency, to R. Bordner, Environmental Monitoring Systems Laboratory, U .S. Environmental Protection Agency. 3/27/89. Methods recommended for K  coli in drinking water.U SEPA  1989b. Memorandum from R.Bordner, Environmental Monitoring Systems Laboratory, U .S. Environmental Protection Agency, to P. Berger, O ffice of Drinking Water, U .S. Environmental Protection Agency. 10/12/89. Methods for total coliform verification and 
Escherichia coli detection from membrane filter analyses.U SEPA  1989c. Memorandum from L  Shadix, O ffice of Drinking Water, U .S. Environmental Protection Agency, to P. Berger, Office of Drinking W ater, U .S. Environmental Protection Agency. 11/13/89. Using M UG for identification of 
Escherichia coliUSEPA. 1990a. Memorandum from L  Shadix, O ffice of Drinking W ater, U .S. Environmental Protection Agency, to P. Berger, O ffice of Drinking W ater, U .S. Environmental Protection Agency. 1/22/90, revised 2/2/90. Data summary on analytical methods for K  Coli.USEPA. 1990b. Memorandum from L. Shadix, O ffice of Drinking W ater, U .S. Environmental Protection Agency, to P. Berger, O ffice of Drinking W ater, U .S. Environmental Protection Agency. 3/29/ 90. Identification of Escherichia coli using M UG.For the reasons set out in the preamble, part 141 of title 40 of the Code of Federal Regulations is amended as follows:

PART 141— NATIONAL PRIMARY 
DRINKING WATER REGULATIONS1. The authority citation for part 141 continues to read as follows:Authority: 42 U .S .C . 300-f, 300g-l, 300g-2, 300g-3,30Qg-4, 300g-5, 300g-6. 300j-4 and 300j-9.2. Section 141.21 is amended by revising paragraph (f)(5) to read as follows:
§ 141.21 Coliform sampling.* * * - . * 'p(f)* * *(5) Public water systems must conduct fecal coliform analysis in accordance with the following procedure. When the MTF Technique or Presence-Absence (P-A) Coliform Test is used to test for total coliforms, shake the lactosepositive presumptive tube or P-A  bottle vigorously and transfer the growth with a sterile 3-mm loop or sterile applicator stick into brilliant green lactose bile broth and EC medium to determine the presence of total and fecal coliforms, respectively. For EPA-approved analytical methods which use a

membrane filter, remove the membrane containing the total coliform colonies from the substrate with sterile forceps and carefully curl and insert the membrane into a tube of EC medium. (The laboratory may first remove a small portion of selected colonies for verification.) Alternatively, swab the entire membrane filter surface with a sterile cotton swab and transfer the swab to the EC medium. (The cotton swab should not be left in the EC medium). Gently shake the inoculated tubes of EC medium to insure adequate mixing and incubate in a waterbath at 44.5 ±  0.2°C for 24 ±  2 hours. Gas production of any amount in the inner fermentation tube of the EC medium indicates a positive fecal coliform test The preparation of EC medium is described in Standard Methods for the 
Examination o f Water and Wastewater, American Public Health Association, 16th Edition, Method 908C—p. 879, paragraph la . Public water systems need only determine the presence or absence of fecal coliforms; a determination of fecal coliform density is not required.♦  *  *  *  *3. Section 141.21 is amended by redesignating paragraph (f)(6) as paragraph (f)(7) and by adding a new paragraph (f)(6) to read as follows:
$ 141.21 Coliform sampling.♦  ♦  * * ' *(0* * ‘(6) Public water systems must conduct analysis of Escherichia coli in accordance with one of the following analytical methods:(i) Minimal Medium ONPG-M UG (MMO-MUG) Test, as set forth in the article “National Field Evaluation of a Defined Substrate Method for the Simultaneous Detection of Total Coliforms and Escherichia coli from Drinking Water: Comparison with Presence-Absence Techniques" (Edbeig et al.), Applied and Environmental Microbiology, Volume 55, pp. 1003-1008, April 1989. (Note: The Autoanalysis Colilert System is an M M O-M UG test.); or(ii) EC medium supplemented with 50 ug/ml of 4-methylumbelliferyl-beta-D- glucuronide (MUG) (final concentration). EC medium is described in Standard 
Methods for the Examination o f Water 
and Wastewater, 1985, American Public Health Association et al., 16th edition, p. 879. M UG may be added to EC medium before autoclaving. EC medium supplemented with 50 ug/ml of M UG is commercially available. At least 10 ml of EC medium supplemented with MUG must be used. The inner inverted



22756 Fed eral R egister / Vol. 55, No. 106 / Friday, June 1, 1990 / Proposed Rulesfermentation tube may be omitted. The procedure for transferring a total coliform-positive culture to EC medium supplemented with M UG shall be as specified in paragraph (f)(5) of this section for transferring a total coliform- positive culture to EC medium, except that the cotton swab must be removed after inoculation to avoid interference with the detection of fluorescence. Observe fluorescence with an ultraviolet light (366 nm) in the dark after incubating tube at 44.5 ±  0.2°C for 24 ±  2 hours; or

(iii) Nutrient agar supplemented with 160 ug/ml 4-methylumbelliferyl-beta-D- glucuronide (MUG) (final concentration), as set forth in the article “ Membrane Filtration Differentiation of E  coli from Coliforms in the Examination of Water” (Mates and Shaffer), Journal of Applied Bacteriology, Volume 55, pp. 345-346. Nutrient Agar is described in Standard 
Methods for the Examination o f Waster 
and Wastewater, 1985, American Public Health Association et al., 16th edition, p. 874. This test is used to determine if a total coliform-positive sample, as determined by the Membrane Filter

Technique or any other method in which a membrane Biter is used, contains E  
coli. Transfer the membrane filter containing a total coliform colony(ies) to nutrient agar supplemented with 100 ug/ ml (final concentration) of M UG. After incubating the agar plate at 35°C for 4 hours, observe the colony(ies) under ultraviolet light (366 nm) in the dark, for fluorescence. If fluorescence is visible,
E. coli are present.* * * * *[FR Doc. 90-12714 Filed 5-31-90; 8:45 ami 
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

23 CFR Part 658

[FHWA Docket No. 87-1, Notice No. 5]

RIN 2125-A370

Truck Size and Weight; Reasonable 
Access

AGENCY: Federal Highway Administration (FHWA), DOT.
ACTION: Final rule.
s u m m a r y : The FHW A, by this document, amends the regulation which relates to reasonable access for commercial motor vehicles with lengths and widths authorized by-the Surface Transportation Assistance Act of 1982 (STAA), as amended. This amendment defines “terminal" and establishes national minimum access requirements to and from the National Network in all States for STAA-dimensioned vehicles. The amendment responds to the Transportation Research Board (TRB) Special Report 223, Providing Access for Large Trucks, on reasonable access as well as comments received on the notice of proposed rulemaking (NPRM) issued in the Federal Register at 53 FR 53006 on December 30,1988, and a subsequent supplemental NPRM issued at 54 FR 41278 on October 6,1989.
EFFECTIVE d a t e : June 1,1990.
FOR FURTHER INFORMATION CONTACT: Mr. Kevin E. Heanue, Office of Planning, (202) 366-2951, Mr. John F. Grimm,Office of Motor Carrier Information Management and Analysis, (202) 366- 4039, or Mr. David C. Oliver, Office of the Chief Counsel, (202) 366-1356, Federal Highway Administration, Department of Transportation, 400 Seventh Street SW „ Washington, D C 20590. Office hours are from 7:45 a.m. to 4:15 p.m. ET, Monday through Friday, except legal holidays.
SUPPLEMENTARY INFORMATION:BackgroundThe January 6,1983, Surface Transportation Assistance Act (STAA) of 1982 (Pub. L  97-424, 93 Stat. 2097) required that a Federal National Network be designated and that “reasonable access" be provided to commercial STAA vehicles for travel between designated primary highways and facilities for food, fuel, repair and rest, and to terminals. For household goods carriers access must be provided to points of loading and unloading.The June 5,1984, final rule (23 CFR part 658), was published at 49 FR 23302 to implement the STAA. It established

the National Network and allowed the States to establish their own provisions for reasonable access to and from the Network for commercial motor vehicles with the dimensions and configurations authorized by the STAA and described in 23 CFR part 658 § § 658.13 and 658.15 (STAA-dimensioned vehicles or STAA vehicles), In the preamble to the regulation, FHW A stated that it would monitor the States’ access policies and practices with regard to these vehicles and that FHW A had the authority to seek injuntive relief where it determined a State’s actions to be in violation of the law.The October 30,1984, Tandem Track Safety Act (TTSA) (Pub. L. 98-554,98 Stat. 2829) amended the STAA to permit semitrailers (which generally operate as doubles) up to 28% feet long and 102 inches wide the same access to points of loading and unloading as household goods carriers.On August 28,1986, the National Industrial Transportation (NIT) League petitioned DOT/FHW A to issue an interim rule followed by a final rule providing a single definition of “reasonable access." Although the request for an interim rule was denied for lack of factual information, FHW A published an advance notice of proposed rulemaking (ANPRM) in the Federal Register at 52 FR 298 on January 5,1987, seeking comments on whether the existing rule at 23 CFR 658.19 should be revised. The FHW A concluded that further study was needed.On April 2,1987, die Surface Transportation and Uniform Relocation Assistance Act of 1987 (STURAA) (Pub. L. 100-17,101 Stat. 132) directed the Department of Transportation (DOT) to arrange for the TRB to study the issue and report its findings within 30 months.The December 1987 Conference Report accompanying the 1988 DOT Appropriations Act (Pub. L. 100-202,101 Stat. 1329) directed that the TRB study be accelerated and the report on access be submitted within 18 months. The Conference Report also directed DOT to refrain from issuing a final rule until the TRB report was released and to accord substantial weight to the findings and recommendations contained in the TRB report. (H.R. Rept. No. 498,100th Cong., l3t ses3.1131 (1987)).The FHW A published an NPRM in the Federal Register on December 30,1988, at 53 FR 53006 which solicited comments from interested parties on proposed amendments to the June 5,1984, final rule. The NPRM contained four key provisions: (a) A  definition of “ terminals” ; (b) a 5-mile minimum standard of “reasonable access"; (c) a State process to evaluate requests for

access beyond the 5-mile minimum; and(d) a certification provision as an alternate means for a State to gain compliance with the “reasonable access” provisions. To provide for additional opportunity to comment on the TRB study (which was released on July 7,1989), comments were accepted until September 1,1989.In a supplemental NPRM, published in the Federal Register on October 6,1989, at 54 FR 41278, FHW A proposed a third option based on the TRB report recommendations. This option included:(a) A  broader definition of "terminal” ;(b) a process for evaluating access requests for terminals not located on the National Network; and (c) a certification process whereby a State’s reasonable access policy Would be certified or approved. The comment period was extended to December 1,1989.Docket CommentsThe comment period for the ANPRM (Docket No. 87-1) closed on May 5,1987, with 230 responses, 200 of which were from industry associations and shipping and trucking companies. On the basis of the responses to the ANPRM, FHW A determined that further Federal regulation in the area of reasonable access was warranted.In the December 30,1988, NPRM (Docket No. 87-1 Notice No. 2), FHW A proposed two options built around a "5- mile” access provision. Both options included: (a) A  definition of “terminal”; (b) a requirement that all States have a process for evaluating requests for access to terminals beyond the minimum 5-mile standard; and (c) a certification provision which would provide an alternative means for States to gain compliance with the “reasonable access” provisions. Under Option 1, the State’s process would be subject to specific Federal criteria. Option 2 does not require that State processes include the Federal criteria.There were 191 responses to the NPRM. Most of the commenters stressed safety. Many did not respond directly to the key provisions in the NPRM. Commenters can generally be classified as representing the industry (industry associations—25, trucking companies— 70, and shippers—9), the States (State highway agencies—24, Governor’s Association—1), local governments—34, individuals—23, and public interest groups—2.The industry commenters (which included the American Trucking Associations, Inc. (ATA)], generally supported a federally defined reasonable access standard, but indicated that a mileage based standard



Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  Rules and Regulations 22759was unworkable. This position was best expressed in the comments submitted by ATA which recommended: (a) That the regulation define “terminal” broadly as any point where STAA vehicles are manufactured, stored, fueled or maintained or where freight is transferred or stored; (b) that the rule define “reasonable access” to require that States provide access to terminals by the most direct route unless there are clear and measurable safety problems on the route; and (c) that ST A A  tractor semitrailers with spacing of up to 41 feet, kingpin to the center of the rear tandem, be presumed to be able to use any access route available to other tractor semitrailer combinations.State responses were mixed; however, the majority disagreed with the proposal that a minimum mileage based standard be set for reasonable access. A  few States already had a fixed access mileage ranging from 2 to 10 miles. Each indicated that its standard was the best solution. Two States indicated that they would go along with whatever TRB suggested in the report. One State suggested that a 1-mile standard be established for access to service facilities. The remainder indicated indirectly that they did not want a mileage based standard for reasonable access. The latter group of commenters generally expressed a view that each State or local government (when applicable) could best determine its own reasonable access policy without further Federal requirements. Nine of the States responding supported the proposal for FHWA to certify State reasonable access processes.Several of the individual responses to the NPRM were form letters reiterating the various ATA recommendations. Others did not address themselves to the subject of the NPRM.The comment period for FHW A Docket No. 87—1, Notice No. 2, scheduled to close on May 1,1989, was extended to September 1,1989, (FHWA Docket No. 87-1, Notice No. 3), to provide for an additional opportunity to comment on the TRB study. The report was released on July 7,1989.Following publication of the TRB report, 39 additional comments were received. Commenters can generally be classified as representing the industry (industry associations—7, trucking companies—18, and shippers—0), the States (State highway agencies—-6), local governments—5, and individuals— 2. The industry related responses either supported the TRB definition of “terminal” or recommended that “terminal" be defined as any “location where (a) Freight either originates,

terminates, or is handled in the transportation process or (b) carriers maintain operating facilities.” This group of commenters also requested: that the 41-foot kingpin setting be adopted; that the TRB timetable (30 days for States, 90 days for combined State and local governments) for reviewing access requests be accepted; and that the access question should not be left solely to the States using the criteria presented by TRB.The State and local government responses did not support the TRB definition of “terminal.” One State agreed with the proposal to limit the maximum kingpin setting to no less than 41 feet Some commenters objected to the timetable proposed (i.e., recommended by TRB) which would mandate that access be granted automatically if a State fails to respond.The Supplemental NPRM (FHWA Docket No. 87-1, Notice No. 4) further extended the comment period for the December 30,1988, NPRM from September 1,1989, to December 1,1989. The Supplemental NPRM proposed the following third option based on the TRB report recommendations: (a) A  broader definition of “terminal;” (b) a process for evaluating access requests for terminals not located on the National Network; and (c) a certification process.There were 87 additional comments received in response to the Supplemental NPRM. Commenters can generally be classified as representing the industry (industry associations—15, with 3 supporting all of Option 3; trucking companies—43, with 3 supporting all of Option 3, and shippers—0); the States (State highway agencies—21, with 1 supporting all of Option 3, and 2 opposed to all of Option 3); local governments—3, with 1 supporting all of Option 3; individuals— 3, and public interest groups—2.O f the industry association responses two thirds supported the Option 3 definition of “ terminal.” O f the 15 commenters who responded to the certification provision, as many respondents favored the proposal as opposed it  Nearly one half of the commenters preferred the 41-foot kingpin setting. Other commenters offered various conditions for supporting the proposal, such as agreeing to the provisions for using test drives or templates only if the vehicle does not meet the 41-foot kingpin setting standard. A  test drive would involve driving the STAA-dimensioned vehicle, of the type requesting access, over the proposed access route and carefully observing its capability to remain within the markings delineating the lane in which it is travelling. Templates are

devices that measure, to scale, the degree of off-tracking on detailed road plans. The use of templates would assess off-tracking and possible lane encroachmentO f the trucking company responses, most commentera supported the Option 3 definition of “terminal.” O f the 43 commentera who responded to the certification provision, the majority objected with identical letters. They also stated that the certification provision would be too complicated and that if used there would be no national uniformity. Only one response was favorable. O f the 15 commentera who responded to the 41-foot kingpin setting, all were in support. Ten of those were definitely against both the test drive and the templates. The remaining commenters offered to agree to the test drive or templates only if the vehicle could not meet the 41-foot kingpin setting standard.O f the 21 State related responses, one quarter preferred Options 1 and 2 from the December 30,1988, NPRM. The remainder of the responses varied with the majority against the Option 3 definition of "terminal.” One State felt that the definitions for “ terminal" and “access” couldn’t be separated. One fifth of those responding were in favor of certification. One of which stated that certification was the most realistic approach. Another indirectly stated that it should be optional, not mandatory, with safety not the sole basis. Only two respondents were in favor of the 41-foot kingpin setting.The one local government commenter considered Option 3 the only acceptable option, thereby supporting the Option 3 definition of “terminal,” and the certification and 41-foot kingpin setting provisions.Neither of the public interest commenters supported the Option 3 definition of “ terminal,” the test drive or the use of templates.The one individual commenter addressing the issues supported the Option 3 definition of “ terminal” and the 41-foot kingpin setting.SummaryThe FHW A has concluded, after analyzing all comments sent to the docket and after carefully considering the findings and recommendations of the TRB report, that Option 3 is the most logical and practicable approach to use as a basis for a Federal reasonable access policy. This option closely parallels the recommendations of the TRB report and complies with the specific directions of the Congress to accord substantial weight to the TRB



22760 Fed eral R egister / V o l. 55, N o. 106 / Friday, June 1, 1990 / Rules and Regulationsreport in developing a Federal reasonable access policy. The FHW A believes that Option 3 is an effective approach to ensure that reasonable access is provided for STAA- dimensioned vehicles in States that currently restrict access. In addition, Option 3 provides specific criteria for State reasonable access review processes to follow which will help achieve consistency and uniformity, and Option 3 incorporates a safety criterion as a basic factor in evaluations of specific routes by the States.Although some States and local units of government did not agree with all of the requirements included in Option 3, FHW A believes that the basic concept underlying the option, i.e., that the States adopt sound safety and engineering criteria to evaluate reasonable access routes for STAA- dimensioned vehicles, provides a logical basis for selecting this option. Option 3 allows alternative State requirements and is intended to minimize regulatory preemption of State laws where possible.At the same time, and notwithstanding the industry preference for a more wide-open, less governmental access standard, FHW A believes that Option 3 is a reasonable and practicable approach to ensure that evaluations of reasonable access routes are based on sound safety and engineering criteria and to provide an equitable recognition of State and industry concerns.General DiscussionThe TRB report highlights the existence of a large number and variety of current State policies and practices for granting access to STAA- dimensioned vehicles to and from the National Network. (The term “STAA vehicles” in the TRB report refers to the 1982 STAA authorized commercial vehicles of greater width and length than were legal in some States before passage of the STAA. The authorized dimensions for STAA vehicles are described in 23 CFR 658.13 and 658.15.) This situation provides compelling evidence of the need for a more common approach to evaluating the adequacy of proposed access routes for STAA- dimensioned vehicles. The majority of States have established reasonable access policies and practices that are appropriate and effective. However, the docket comments show that a limited number of States, principally in the east, have restrictive access policies that reflect a very conservative position with regard to STAA-dimensioned vehicles. These restrictive policies inhibit interstate commerce and disregard the experience of the majority of States that

have not experienced safety problems in granting access to STAA-dimensioned vehicles.Discussion of Proposed OptionsThe December 30,1988, NPRM and its October 6,1989, supplement proposed three options for the final rule. All three define "terminal” broadly and would preempt current narrower State definitions that unduly restrict access to STAA-dimensioned vehicles. The three options with respect to all of the other provisions are further described as follows:The Option 1 proposal was built around a 5-mile preemptive standard. Reasonable access for a terminal or for services within 5 road-miles of the National Network would be permitted unless safety problems were present on specific routes. Reasonable access for terminals beyond 5 miles would be based on a State process that included specific Federal criteria.The Option 1 proposal also included an alternate approach whereby a State with reasonable access provisions that differ from Federal criteria, but which provide for a substantially equivalent level of access, could petition FHW A for certification of its provisions as being in compliance with 23 CFR 658.19. The FHW A would review and evaluate the State processes for compliance as needed.The Option 2 proposal would have had much less Federal impact on the States than would Option 1. The definition of terminal and Federal preemption up to 5 miles were the same as Option 1, but there were no additional Federal requirements for access to terminals beyond 5 miles. Under Option 2, the State process for access to terminals beyond 5 miles would have been left to the States. As long as a State had adopted a process for evaluating requests for access beyond 5 miles, Option 2 would not have required it to meet further Federal requirements. The alternate certification approach under Option 1 would have been available under Option 2.The Option 3 proposal involved review and certification of State reasonable access review processes by FHW A. This option included many of the recommendations of the TRB report. All of the States would have been required to have their reasonable access procedures reviewed and certified by FHW A. The States would have been required to adopt reasonable access processes for evaluating access requests to terminals that are based only on safety and geometric considerations of the requested access route in relation to the STAA-dimensioned vehicle. Option

3 included a list of criteria that State processes would be required to meet to be certified by FHW A. The FHW A could certify other State processes that differ from the required criteria if they provide for rational accommodation of STAA-dimensioned vehicles and do not impose unreasonable burdens on the freight carriers and shippers. The FHW A would review and certify each State’s process for providing reasonable access initially and periodically thereafter as needed.Discussion of Final RuleThe conference report accompanying the 1988 DOT Appropriations Act directed DOT to accord substantial weight to the findings and recommendations contained in the TRB report. The FHW A carefully considered the TRB report’s recommendations and the comments received in response to the NPRM and its supplement. As a result, FHW A has decided to adopt the basic proposal set forth in Option 3 with significant modifications to the review and approval requirements. The principal elements of the final rule and their relationship to the findings and recommendations in the TRB report are discussed below.Definition of TerminalThe FHW A has adopted the definition of "terminal” recommended by the TRB report for the final rule. It is broad and includes any location where freight originates, terminates or is handled in the transportation process or where carriers maintain operating facilities. The TRB report’s findings indicate that more than 90 percent of all freight moved by combination trucks require broad access to shippers and receivers. A  narrow definition of “terminal” would do little to increase productivity. Conventional terminals as well as all points of freight pickup and delivery are covered by the broad definition in the final rule.Reasonable access to terminals may involve deliveries to successive terminals on an approved access route or routes. The FHW A does not intend that STAA-dimensioned vehicles, after providing service to terminals, be required to return to the National Network on the same route if it is feasible and more practical to follow another routing. The same applies to STAA-dimensioned vehicles leaving the National Network for services. In addition, reasonable access to terminals also includes access to services along the approved access routes.The FHW A does not intend that this definition supersede existing bans or



Fed eral R egister /  Vol. 55, No. 106 /  Friday, June 1, 1990 /  Rules and Regulations 22761preclude new bans on combination truck travel, such as those on through travel on residential streets, weight posted roads or bridges, or roads not deemed appropriate for access on the basis of sound safety and engineering considerations.General Preemption—1 Mile to Terminals and ServicesThe basic approach in Option 3 involves a State access review process. A State may deny access to terminals and services, through this process, only on the basis of safety and engineering analysis of the access route and, in the case of 102-inch wide vehicles, the characteristics of specific routes (in particular, significant deficiencies in lane widths).The situation is different with respect to areas within 1 mile of the National Network. The regulation prohibits States from restricting access within 1 mile from the National Network using the most reasonable and practicable route available, except for specific safety reasons on individual routes. This is consistent with the TRB report recommendation that “States should provide a distance-based access limit of at least 1 mile to service facilities. . .The State access review process does not apply to this 1-mile area, where it is intended that vehicles will have unrestricted access. As the TRB report noted, “allowing short distance limits to service facilities is sensible because it would be impractical and of limited value to require States to evaluate all of these short road segments.”There is one exception to the requirement that States permit unrestricted access within 1 mile of the National Network. This exception is for “specific safety reasons on individual routes.” In applying this exception, FHWA does not intend that the States need use their State access review process, which is basically intended for determinations about routes outside the 1-mile area. However, FHW A does intend that States apply the exception only in cases where allowing access within a mile of the National Network would result in a significant, clearly evident, safety problem. While FHW A does not propose to exercise prior review over specific State applications of this exception, FHW A oversight of the States’ implementation of this regulation could include correction of the overuse or misuse of the exception.Reasonable Access Review Process— Approval RequiredThe TRB report recommended that the States should be required to adopt reasonable access processes based only

on safety and engineering considerations to assess the adequacy of access routes to accommodate STAA- dimensioned vehicles and that FHW A should review and certify these processes.The FHW A has determined that reasonable access includes both access to terminals and access to services. Approval of an access route for terminals automatically includes services along the route. Access only for services must be reasonable regardless of the distance from the National Network.The TRB report further recommended that States with procedures or provisions which differ from those developed by FHW A, but which accommodate government and industry concerns on access, be permitted to request FHW A “certification" of their current procedures. Consistent with normal FHW A management actions, FHW A reads “certification" to mean approval since the term typically applies to State, not Federal, actions. The TRB report did not recommend State certification and FHW A agrees. Therefore, the final rule establishes an approval action by FHW A for State access provisions that meet the requirements of this rule.Consistent with the TRB report recommendation, the final rule allows States to submit access provisions which may differ from the required criteria, but which provide for the reasonable accommodation of STAA- dimensioned vehicles, and which do not impose unreasonable burdens on freight carriers, shippers, and receivers.The final rule requires that each State submit its access provisions to FHW A within 6 months after the effective date of the final rule. The State access provisions that must be submitted to FHW A include the requirements established by §§ 658.5(r) and 658.19. Where a State’s law authorizes the operation of STAA-dimensioned vehicles on all public roads and highways, its access provisions are considered reasonable and need not be submitted for approval. Further, the final rule requires that States follow the Federal criteria if they do not have FHWA-approved provisions within 12 months. The 6-month period provides the States time, if needed, to develop or revise their provisions for initial submission to FHW A. Some of the State provisions may require State legislative action. The 12-month period provides time for changes and resubmission of provisions that were not initially approved by FHW A.The final rule adds requirements and criteria that State access provisions

must meet to be approved by FHWA. Most are based on the findings and recommendations of the TRB reportAdditional requirements in the final rule provide for access for all vehicles of the same type on approved routes, prohibition of blanket restrictions on the STAA 102-inch width, prohibition of dimension limits more restrictive than Federal requirements. State responsibility for local unit of government compliance, and, in certain States, a process for reviewing requests for access.The required State access review process must provide reasonable access to STAA-dimensioned vehicles consistent with the ability of the proposed route to accommodate them.Some of the important geometric features discussed in the TRB report include: sight distance for passing and stopping, horizontal curvature and grades, lane and shoulder widths, roadside design features, and interchange and intersection design elements. The details of these features are covered in the American Association of State Highway and Transportation Officials (AASHTO) policies and guides adopted for Federal- aid highway projects. These criteria may be found in 23 CFR 625, Design Standards for Highways.Criteria for the access review process are included in two parts of the final rule. The first part (658.19(i)(2)(i)) requires that State access review processes include one or more of the following three criteria:(1) A  vehicle test drive over the access route.(2) The use of STAA-dimensioned vehicle templates on access route plans.(3) Access for STAA-dimensioned semitrailers with a kingpin distance of 41 feet or less (measured from the kingpin to the center of the rear axle, if single, or the center of a group of rear axles).The 41-foot kingpin distance for semitrailer configurations was selected because the TRB report findings indicate that the maneuverability of the 48-foot STAA semitrailer is nearly equivalent at this setting to that of the 45-foot pre- STAA semitrailer which it is replacing as the standard semitrailer in use by the trucking industry.In addition to including at least one of the above three criteria, State reasonable access processes must include all of the following criteria (658.19(i)(2)(ii)):(A) Denial of access only on the basis of safety.(B) Automatic approval of access route requests if not acted on in 90 days.
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This provision must be effective no later than 12 months after the effective date of the final rule, unless an extension is requested by the State and approved by FHW A.(C) Denial of access to 102-inch wide vehicles only on the basis of the characteristics of the specific access route. The final route does not designate a specific lane width for the safe operation of STAA-dimensioned vehicles. The FW HA expects the State to evaluate proposed access routes based on sound safety and engineering considerations to determine the ability of the routes to accommodate STAA- dimensioned vehicles. The TRB report found that the 6-inch increase in vehicle width from 96 to 102 inches "has only a minor effect on the safe operation of STAA vehicles, except on narrow lanes of 10 feet or less.”
Final Rule— Option SelectionOption 1 was not selected for the final rule because it contains a 5-mile distance-based provision for reasonable access. The TRB report found that a distance-based limit for access is insensitive to geographic and demographic differences among the States and regions within States.Option 2 was not chosen for the final rule because it contains the same 5-mile distance-based provision for reasonable access as Option 1.Option 3, with some modifications necessary to implement and clarify its provisions, was chosen by FHW A for the final rule. It was selected because FHW A believes it is the most effective approach to improve reasonable access for STAA vehicles in States that are currently restricting access. In addition, it closely parallels the findings and recommendations of thè TRB report. Further, it provides specific criteria for State access review processes.
ConclusionTherefore, FHW A is amending § 658.5 to include a definition of the term “terminal.” Also, § 658.19 is amended to include requirements and criteria that State access-provisions must meet and to provide for FHW A approval of the State access provisions. This rule preempts State law where State provisions are in conflict.The FHW A believes this rule will eliminate unnecessary or arbitrary restrictions on access for STAA- dimensioned vehicles that are currently in effect in several States. The FHW A also expects the States to promptly implement the provisions of this rule. Each State is encouraged to assist local units of government where needed to develop access provisions that comply

with § 658.19; however, the State is responsible for the implementation and enforcement of the access requirements under § 658.19 for roads under the jurisdiction of local units of government as well as the States. Both State and local governments are encouraged to maintain liaison with the motor carrier industry in the development of their access provisions.
Federalism Impact on StatesThe FHW A has considered the Federalism implications of this action in accordance with the principles and criteria of E .0 .12612. This rule impacts upon the relationship of the States and the Federal Government. Because the problem of reasonable access is national in scope and affects the productivity of our Nation, action by the Federal Government is warranted.Since the beginning of this rulemaking process to determine whether a definition of “reasonable access” is warranted, we have sought comments from the States and the States have submitted comments in response to our notices through State highway agencies and the National Governors’Association. We have given careful consideration to these comments and have attempted to give the States the maximum administrative discretion in providing reasonable access, while according substantial weight to the TRB report. As noted above, this rule allows alternative State requirements and is intended to minimize regulatory preemption of State laws where possible. The majority of the States have established access policies that are effective and this rule may not preempt those policies.
Regulatory ImpactThe FHW A has determined that this rulemaking is not a major rulemaking action within the meaning of Executive Order 12291. However, this rulemaking has been included in DOT’s Regulatory Program for significant rulemakings. These determinations by FHW A are based on the nature of die rulemaking. The FHW A is amending the existing final rule, issued June 5,1984, by establishing minimum requirements and criteria for the implementation of the reasonable access provisions required by the STAA. Since the vast majority of States presently provide reasonable access for STAA-dimensioned vehicles, the impacts of the revisions addressed in the proposed rulemaking do not significantly alter the impacts initially projected. A  Regulatory Impact Analysis was prepared for the June 1984 rulemaking and is available for inspection in FHW A’s Headquarters

Office, 400 Seventh Street SW., Washington, DC 20590. Copies may be obtained by contacting Mr. Kevin E. Heanue at the address provided under the heading “ FOR FURTHER INFORMATION 
CONTACT.” For the same reason, and under the criteria of the Regulatory Flexibility Act, FHW A certifies that this action will not have a significant economic impact on a substantial number of small entities.In consideration of the foregoing, FHW A amends chapter 1 of title 23, Code of Federal Regulations, by revising part 658 as set forth below.
(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding.intergovernmental consultations on 
Federal programs and activities apply to this 
program.)A  regulatory information number (RIN) is assigned to each regulatory action listed in the Unified Agenda of Federal Regulations. The Regulatory Information Service Center publishes the Unified Agenda in April and October of each year. The RIN number contained in the heading of this document can be used to cross reference this action with the Unified Agenda.List of Subjects in 23 CFR Part 658Grant programs—transportation, Highways and roads, Motor carriers— size and weight.

Issued on: M ay 25,1990.
T.D. Larson,
Administrator.

PART 658— TRUCK SIZE AND WEIGHT, 
ROUTE DESIGNATIONS— LENGTH, 
WIDTH AND WEIGHT LIMITATIONS1. The authority citation for 23 CFR part 658 continues to read as follows:

Authority: Secs. 133,411, 412, 413, and 416 
of Pub. L. 97-424, 96 Stat. 2097 (23 U .S.C . 127; 
49 U .S .C . app. 2311, 2312, 2313, and 2316), as amended by Pub. L. 96-17, 97 Stat. 59, and 
Pub. L. 98-554, 98 Stat. 2829; 23 U .S .C . 315; and 49 CFR 1.48.2. Section 658.5 is amended by adding a new paragraph (r) as follows:
§ 658.5 Definitions. 
* * * * *(r) Term inal The term “terminal” as used in this regulation means, at a minimum, any location where:(1) Freight either originates, terminates, or is handled in the transportation process; or(2) Commercial motor carriers maintain operating facilities.



Federal Register / V o l. 55, No. 106 / Friday, June 1, 1990 / Rules and Regulations 227633 Section 658.19 is amended by adding new paragraphs (d), (e), (f), (g).(h), (i), and (j) as follows:
§ 658.19 Reasonable access.* * * * * •(d) No State may enact or enforce any law denying access within 1 road-mile from the National Network using the most reasonable and practicable route available except for specific safety reasons on individual routes.(e) Approval of access for specific vehicles on any individual route applies to all vehicles of the same type regardless of ownership. Distinctions between vehicle types shall be based only on significant, substantial differences in their operating characteristics.(f) Blanket restrictions on 102-inch wide vehicles may not be imposed.(g) Vehicle dimension limits shall not be more restrictive than Federal c requirements.(h) States shall ensure compliance with the requirements of this section for roads under the jurisdiction of local units of government.(i) (l) Except in those States in which State law authorizes the operation of ST AA-dimensioned vehicles on all public roads and highways, all States shall have an accessreview process that provides for the review of requests for access from the National Network.(2) State access review processes shall provide for:(i) One or more of the following:

(A) An analysis of the proposed access routes using observations or other data obtained from the operation of test vehicles over the routes;(B) An analysis of the proposed access routes by application of vehicle templates to plans of the routes;(C) A  general provision for allowing access, without requiring a request, for commercial motor vehicles with semitrailers with a kingpin distance of 41 feet or less (measured from the kingpin to the center of the rear axle, if single, or the center of a group of rear axles). State safety analyses may be conducted on individual routes if warranted; and(ii) All of the following:(A) The denial of access to terminals and services only on the basis of safety and engineering analysis of the access route.(B) The automatic approval of an access request if not acted upon within 90 days of receipt by the State. This provision shall become effective on later than 12 months following the effective date of this rule unless an extension is requested by the State and approved by FHW A.(C) The denial of access for any 102- inch wide vehicles only on the basis of the characteristics of specific routes, in particular significant deficiencies in lane width.(j)(l) Each State shall submit its access provisions to FHW A for approval within 6 months after June 1,1990. In those States in which State law

authorizes the operation of ST AA- dimensioned vehicles on all public roads and highways, no submission or approval under this paragraph is required. If, in the future, such a State changes its authorizing legislation and restricts the operation of STAA- dimensioned vehicles, then compliance with these provisions will be necessary.(2) The FHW A will review the access provisions as submitted by each State subject to the provisions in paragraph (j)(l) and apprpve those that are in compliance with the requirements of this section. The FHW A may, at a State’s request, approve State provisions that differ from the requirements of this section if FHW A determines that they provide reasonable access for ST AA- dimensioned vehicles and do not impose an unreasonable burden on motor freight carriers, shippers and receivers and service facility operators.(3) Any State that does not have FHW A approved access provisions in effect within 1 year after (June 1,1990) shall follow the requirements and the criteria set forth in this section and section 658.5 and 658.19 for determining access for STAA-dimensioned vehicles to terminals and services. The FHW A may approve a State’s request for a time extension if it is received by FHW A at least 1 month before the end of the 1 year period.
(FR Doc. 90-12781 Filed 5-30-90; 12:24 pm]
BILLING CODE 4910-22-M
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1
Reader Aids Federal Register Vol. 55. No. 106 Friday. June 1. 1990
INFORMATION AND ASSISTANCE

Federal Register
Index, finding aids & general information ■ 523-5227
Public inspection desk 523-5215
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Document drafting information 523-5237
Machine readable documents 523-3447
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Public Laws Update Service (PLUS) 523-6641
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CFR PARTS AFFECTED DURING JUNE__________________

At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title.

LIST OF PUBLIC LAWS

Last List May 31, 1990 
This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “P L U S” (Public Laws 
Update Service) on 523-6641. 
The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphlet form 
(referred to as “slip laws”) 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, 
DC 20402 (phone 202-275- 
3030).
H.R. 1805/Pub L. 101-303 
To amend title 5, United 
States Code, to allow Federal 
annuitants to make 
contributions for health 
benefits through direct 
payments rather than through 
annuity withholdings if the 
annuity is insufficent to cover 
the required withholdings, and 
for other purposes. (May 29, 
1990; 104 Stat 250; 2 pages) 
Price: $1.00
H.R. 3961/Pub. L. 101-304 
To redesignate the Federal 
building at 1800 5th Avenue, 
North in Birmingham,
Alabama, as the “Robert S. 
Vance Federal Building and 
United States Courthouse”. 
(May 29, 1990; 104 Stat 252; 
1 page) Price: $1.00
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This table is used by the Office o f  the Federal Register to compute certain dates, such as effective dates and comment deadlines, which appear in agency documents. In computing these
dates, the day after publication is counted as the first day.When a date falls on a weekend or holiday, the next Federal business day is used. (See 1 CFR 18.17)
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