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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9CFRPart 78
[Docket 90-041]

Validated Brucellosis-Free States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule.

SUMMARY: We are affirming without
change an interim rule that amended the
brucellosis regulations concerning the
interstate movement of swine by adding
West Virginia to the list of validated
brucellosis-free States. We have
determined that West Virginia meets the
criteria for classification as a validated
brucellosis-free State.

EFFECTIVE DATE: May 2, 1990,

FOR FURTHER INFORMATION CONTACT:
Dr. William C. Stewart, Chief Staff
Officer, Swine Diseases Staff, VS,
APHIS, USDA, room 736, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-7767.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule published in the
Federal Register and effective on
January 5, 1990 (55 FR 419420, Docket
Number 89-196), we amended the
brucellosis regulations in 9 CFR part 78
concerning the interstate movement of
swine by adding West Virginia to the
list of validated brucellosis-free States
in § 78.43. Comments on the interim rule
were required to be received on or
before March 6, 1990. We did not receive
any comments. The facts presented in
the interim rule still provide a basis for
this rule.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12281, and we have determined that it is
not a “major rule.” Based on
information compiled by the
Department, we have determined that
this rule will have an effect on the
economy of less than $100 million; will
not cause a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and will not cause a significant
adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

For this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12291.

Herd owners in West Virginia are
affected by this action. It allows
breeding swine to be moved interstate
from West Virginia without being tested
for brucellosis. Approximately nine
swine are tested for brucellosis in West
Virginia each year, at an average cost to
the seller of $11.88 per test, resulting in a
potential savings of $106.92 for West
Virginia swine herd owners. Of the
approximately 3,000 swine herd owners
nationwide who regularly ship breeding
swine interstate, fewer than five
regularly ship breeding swine interstate
from West Virginia. Of these herd
owners, four would be considered small
entities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 ef
seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with

State and local officials. (See 7 CFR part
3015, subpart V.)

List of Subjects in 9 CFR Part 78

Animal diseases, Brucellosis, Cattle,
Hogs, Quarantine, Transportation.

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR 78.43 and that
was published at 55 FR 419-420 on
January 5, 1990.

Authority: 21 U.S.C. 111-114a-1, 114g, 115,
117, 120, 121, 123-128, 134b, 134f; 7 CFR 217,
2.51, and 371.2(d).

Done in Washington, DC, this 28th day of
March 1990.

James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 80-7468 Filed 3-30-90; 8:45 am|
BILLING CODE 3410-34-M

—

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
RIN 3150-AD19

Stabilization and Decontamination
Priority and Trusteeship Provisions

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule,

suMMARY: The Nuclear Regulatory
Commission (NRC) is amending the
provisions of its property/accident
recovery insurance regulations
applicable to commercial power reactor
licensees. The changes (1) clarify the
scope and timing of the stabilization and
decontamination processes after an
accident at a covered reactor; (2) specify
that the insurance is required to ensure
that commercial power reactor licensees
will have sufficient funds to carry out
their obligation to clean up and
decontaminate after an accident; and (3)
eliminate the requirement that insurance
proceeds after an accident are paid to
an independent trustee. This rule
responds to issues raised in three
petitions for rulemaking.

EFFECTIVE DATE: April 2, 1990.

FOR FURTHER INFORMATION CONTACT:
Robert S. Wood, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Telephone (301) 492-1280.




12164

Federal Register / Vol. 55, No. 63 /| Monday, April 2, 1990 / Rules and Regulations

SUPPLEMENTARY INFORMATION:

1. Background

After the receipt of three petitions for
rulemaking assigned Docket Nos.
(PRM50-51) from Linda S: Stein, Steptoe
& Johnson, counsel to American Nuclear
Insurers and MAERP Reinsurance
Association (ANI/MAERP): (PRM-50-
51A) from |.B. Knotts; |r., Bishop; Cook,
Purcell & Reynolds, counsel to the
Edison Electric Institute (EEI}, the
Nuclear Utility Management and
Resources Couneil (NUMARC) and
several power plant licensees; and
(PRM-50~-51B) from Peter D. Lederer,
Baker & McKenzie, counsel te Nuclear
Mutual Limited and Nuclear Electric
Insurance Limited (NML and NEIL-1I),
the Commission published a notice of
receipt requesting public comment on
the petitions in the Federal Register of
September 19, 1988 (53 FR 36335). The
petitions were filed in response to a
final rule on changes in property
insurance requirements published by the
Commission on August 5, 1987 (52 FR
28963), These petitions sought (1)
clarification of the scope and timing of
the stabilization after an
accident at a covered reactor; (2)
clarification of the procedures by which
the NRC determines and approves
expenditures of funds necessary for
decontamination and cleanup, and
clarification of how such precedures
affect both insurer’s needs to secure
appropriate proofs of loss and when
payments may be made for non-cleanup
purposes; (3) a change in the
terminology of the required insurance
from “property” insurance to
“decontamination liability’" insurance
so as to better forestall claims on
insurance proceeds by a licensee’s
bondhelders; and (4) rescission of the
provision that proceeds of the required
insurance are to be paid to an
independent trustee, whe will disburse
the proceeds for decontamination and
cleanup of the facility before any other
purpose.

Four comments were received o the
petitions for rulemaking, all of which
supported the amendments
recommended ir the petitions. The
Commission responded to the comments
received on the petitions in a proposed
rule published on Nevember 6; 1989 (54
FR 46624). This final rule, in effeet,
grants these petitions and completes
NRC action in response to PRMg 50-51,
50-51A, and 50-51B.

I1. Analysis of and Response to
Comments

On November 6, 1989, the Commission
published in the Federal Register (54 FR
46624] a proposed rule to.amend 10 CFR

50.54(w). The rule was developed in
response to the three petitions for
rulemaking discussed above. As of
January 18, 1990, the NRC received
seven comments on the proposed rule.
Six comments came from electric
utilities or their representatives. One
comment came from the Association of
the Bar of the City of New York. All
commenters essentially supported the
Commission’s rulemaking, although
some took issue with specific provisions.
Two aspects of the propesed rule, in
particular, were oppesed by several
commenters. The first is the statement in
the preamble of the proposed rule that
the NRC retains the authority to require
an independent trustee to hold and to
disburse insurance proceeds in
individual cases, if warranted. Further,
the NRC expressed its intention that if
the NRC obtains authority to receive
and retain insurance proceeds itself, it
will consider whether to exercise this
authority and the best method of
implementing the authority (54 FR 46624,
at p. 46627).

In support of their objections, the
commenters refer to the case cited in the
proposed rule—In re Smith-Douglass
(Nos. 87-1683, <1884 (4th Circuit,
September 6, 1988)}—and take issue
with the Commission’s conclusion that
the decisfon inr this case justifies future
reimposition of a trusteeship
requirement. The Commission confinues
to believe that uncertainties remain with
respect to interpretation of this and
similar decisions. Consequently, if the
€ommission concludes that future
conditions warrant reinstitution of the
trusteeship requirement, it will recpen
this issue for reconsideration. If the
Commission does make such a decision,
however, it will provide ample
opportunity for public comment at that
time. Because no provision of this final
rule s affected by these concerns, the
Commission proposes no further
discussion or action at this time.

The second issue raised by several
commenters concerns how the
Commission might address possible
increases in accident cleanup costs
resulting from inflation or other factors.
Commenters expressed the opinion that
there is insufficient experience from:
which to develop an effective formula to
estimate future accident cleanup costs.
Furthermeore, such a formula would net
be able to account for advances in
technology that might reduce future
costs. Commenters suggest that rather
than use a formula to estimate future
cleanup costs and censequently
establish future insurance requirements,
the NRC reevaluate aceident cleanup
costs.every 3 to 5 years by conducting

specific studies using then-current
technology. One commenter
recommended using a simple formula
based on the Consumer Price Index to
estimate future cleanup costs.

Since publication of the proposed rule,
the NRC's contractor has updated
NUREG/CR-2601 ! (hereinafter cited as
Addendum 1) which provided the basis
for the $1.06 billion in insurance
currently required. The report found that
in 1989 dollars, approximately $1.03
billien would be needed far cleanup
after a severe accident at a reference
boiling water reactor. In addition,
depending on whether a 4 percent or an
8 percent inflation rate is assumed, an
additional $186.5 million to $409.9
million would be needed to cover
incremental cost escalation during the
cleanup process. In evaluating these
costs, the contractor considered labor,
energy, waste disposal, and nuclear
insurance as those cost components
with the greatest potential effect on cost
escalation.

Except for nuclear insurance, these
factors are the same as those used in the
Commission's decommissioning rule,
although the relative weights of the
factors vary (53 FR 24018, June 27, 1988)
(See 10 CFR 50.75(c)(2)). The
Commission notes, however, that
commenters had ample apportunity to
evaluate and comment upon the
technical studies that the NRC used as
the basis for its decommissioning
requirements. Na such opportunity has
been available heretofore for Addendum
1. Consequently, the Commission
conchudes that the public interest would
best be served if the issue of whether
and to what extent the amount of
accident cleanup insurance should
increase is deferred pending public
comment on Addendum: 1. As part of its
conclusion, the Coammission further
notes that most licensees already carry
accident cleanup insurance in amounts
that exceed the maximum amount
predicted by the formula in Addendum
1. Thus, there is no compelling health or
safety reason to increase the required
amount of insurance in advance of
public comment. Concurrently, the
Commission believes that the public
comments on Addendum 1 will enable
the Commission to make more informed
decisions in connection with any future

' *Technology. Salety and Costs of
Decommissioning Reference Light Water Reactors
Following Postulated Accidents—Addendum 1.
Pacific Northwest Laboralery. to be published: This
report will be available by approximately May 1990
for purchase from the [I'S. Government Printing.
Office, P.O. Box 37082, Washington, DC 20073-7082
A notice of availability will be published.
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rulemaking proceeding to increase the
amount of required insurance.

Individual commenters also have
raised specific concerns with the
proposed rule. These concerns include
the stabilization priority threshold, the
60-day priority period, and the cleanup
plan. One commenter indicates that,
pursuant to proposed 10 CFR
50.54(w)(4)(i), insurance proceeds would
only be required to be dedicated to
stabilization and decontamination if the
estimated costs exceeded $100 million.
Further, this priority would initially
apply to stabilization costs for 60 days
and could be extended in 60-day
increments. Within 30 days after the
reactor is stabilized, the licensee is
required to submit a cleanup plan which
must be approved by the Director of the
Office of Nuclear Reactor Regulation.
This commenter also suggests that the
rule should clarify (a) whether the NRC
or the licensee provides the cost
estimate, and (b) how the Director of the
Office of Nuclear Reactor Regulation
determines the length of the
stabilization priority and the criteria for
approving the cleanup plan.

The NRC believes that these and
similar issues have been discussed in
previous rulemaking and that additional
specificity may be cumbersome and
counterproductive. The Commission
clearly intends to rely on licensees to
prepare initial cost estimates of
accidents, although it is conceivable that
the Commission could prepare its own
confirmatory estimates if unusual
circumstances warranted. Furthermore,
a cut-off figure of $100 million represents
a relatively minor accident where the
availability of funds would not, as a
practical matter, be at issue. Thus, it is
very uniikely that the Commission
would dispute estimates unless they
significantly exceeded $100 million.
Further, § 50.54(w)(4)(i) explicitly
defines what constitutes stabilization.
Therefore, it is unlikely that serious
disagreements would arise concerning
when a reactor is stabilized.

However, if disputes over
stabilization should arise, the
Commission’s Rules of Practice under10
CFR part 2 provide adequate procedures
to resolve them. Similarly, part 2
procedures are also available to resolve
disputes that may arise over the content
of cleanup plans. The Commission notes
that the proposed rule was drafted in
response to the suggestions of
petitioners representing most power
reactor licensees and their insurers. The
petitioners did not raise these specific
issues in their petitions or in comments
on the proposed rule. Consequently, the
Commissicn concludes that the

suggested changes to the proposed rule
are not needed.

One commenter takes issue with the
following statement in the Regulatory
Analysis published in connection with
the proposed rule: “Although the effect
of these formulas, if developed and
adopted, would be to increase the
required amount of insurance for some
licensees, there should be little impact
on insurance costs to licensees because
almost all licensees buy the maximum
amount of insurance available” (54 FR
46624, at p. 46628, November 6, 1989).
This commenter states that, “This may
have been true in the past, however we
do not agree with this assessment. In
fact, we did not automatically purchase
the maximum amount of insurance
available this year following an increase
in available coverage.”

Notwithstanding this commenter's
decision not to buy additional insurance,
the Commission notes that the maximum
amount of insurance currently offered
exceeds by a significant margin the
amount that would be required if the
maximum figure suggested in Addendum
1 were adopted. Most licensees
currently purchase substantially more
than this maximum. Thus, the
Commission stands by the statement in
question.

These amendments provide relief from
restrictions under regulations due to
take effect on April 4, 1990. Therefore,
pursuant to 5 U.S.C. § 553(d)(1), the
Commission is making the rule effective
on the date of publication in the Federal
Register without the customary 30-day
waiting period.

I11. Finding of No Significant
Environmental Impact; Availability

Noting that the text of the final rule is
identical to that of the proposed rule, the
Commission has reviewed the
environmental assessment and finding
of no significant environmentai impact
published in the Federal Regisier on
November 6, 1989 (54 FR 46624, at 46627)
in connection with the proposed rule.
On the basis of that review, and after
considering the public comments and
determining that such comments do not
affect the conclusion reached in the
earlier finding of no significant impact,
the Commission has concluded that this
amendment to 10 CFR 50.54(w) is not a
major Federal action significantly
affecting the quality of the human
environment, and therefore, an
environmental impact statement is not
required,

The environmental assessment and
finding of no significant impact on
which this determination is based are
available for inspection and copying at
the NRC Public Document Room, 2120 L

Street, NW. (Lower Level), Washington,
DC.

IV. Paperwork Reduction Act Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.). The final rule
has been referred to the Office of
Management and Budget for review and
approval.

Public reporting burden for this
collection of information is estimated to
average 2,000 hours per response,
including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
the Information and Records
Management Branch (MNBB-7714), U.S.
Nuclear Regulatory Commission,
Washington, DC 20555; and to the
Paperwork Reduction Project (3150-
0011), Office of Management and
Budget, Washington, DC 26503.

V. Regulatory Analysis

On November 6, 1989, the Commission
published in the Federal Register (54 FR
46624) a proposed rule to amend 10 CFR
50.54{w). The rule was developed in
response to three petitions for
rulemaking. Notice of receipt of these
petitions was published in the Federal
Register on September 19, 1988 (53 FR
36335). These petitions sought
clarification of the stabilization and
decontamination priority provisions and
rescission of the trusteeship provisions
currently contained in 10 CFR 50.54(w).
The petitions further stated that the
trusteeship provisions may actually
have an effect counter to their intended
purpose by delaying the payment of
claims and thus possibly the cleanup
process. The rule developed in response
to the petitions for rulemaking should
help clarify the mechanism by which
accident cleanup funds may be
guaranteed to be used for their intended
purpose. Even without formal
stabilization and decontamination
priority and trusteeship provisions, the
NRC has authority to take appropriate
enforcement action to order cleanup in
the unlikely event of an accident. By
rescinding the trusteeship requirement,
the Commission would be eliminating
licensees' cosis to obtain trustee
services. Thus, the rule will not create
substantial costs for licensees.

The rule will not have significant
impacts on State and local governments
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and geographical regions, on the
environment, or create substantial costs
to the NRC or other Federal agencies.
The foregoing discussion constitutes the
regulatory analysis for this rule.

VI. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the Commission certifies that this final
rule does not have a significant
economic impact upon a substantial
number of small entities. The rule only
affects licensees of nuclear power
plants. None of the holders of these
licenses fall within the scope of the
definition of “small entities" set forth in
the Regulatory Flexibility Act or the
Small Business Size Standards set out in
regulations issued by the Small Business
Administration at 13 CFR part 121.

VII. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this rule because this rule will
not impose a backfit as defined in
§ 50.109(a)(1). Therefore, a backfit
analysis is not required for this rule.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information, Fire
protection, Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Penalty,
Radiation protection, Reactor siting
criteria, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendment to 10 CFR part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161, 182,
183, 186, 189, 68 Stat. 936, 937, 938, 948, 953,
954, 955, 956, as amended, sec. 234, 83 Stat.
1224, as amended (42 U.S.C. 2132, 2133, 2134,
2135, 2201, 2232, 2233, 2236, 2239, 2282); secs.
201 as amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101, 185,
68 Stal. 936, 955, as amended (42 U.S.C, 2131,
2235); sec. 102, Pub. L. 91-190, 83 Stat. 853 (42
U.S.C. 4332). Sections 50.13, 50.54(dd) and
50.103 also issued under sec. 108, 68 Stat. 939,
as amended (42 U.S.C. 2138). Sections 50.23,
50.35, 50.55, and 50.56 also issued under sec.
185, 68 Stat. 955 (42 U.S.C. 2235). Sections
50.33a, 50.55a and Appendix Q also issued

under sec. 102, Pub. L. 91-190, 83 Stat. 853 (42
U.S.C. 4332). Sections 50.34 and 50.54 also
issued under sec. 204, 88 Stat. 1245 (42 U.S.C.
5844). Sections 50,58, 50.91, and 50.92 also
issued under Pub. L. 97415, 96 Stat. 2073 (42
U.S.C. 2239). Section 50.78 also issued under
sec. 122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80 through 50.81 also issued under sec. 184,
68 Stat. 954, as amended (42 U.S.C. 2234).
Appendix F also issued under sec. 187, 68
Stat, 955 (42 U.S.C. 2237).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273); §§ 50.46(a) and (b),
and 50.54(c) are issued under sec. 161b, 68
Stat. 948, as amended (42 U.S.C, 2201(b));

§ § 50.7(a), 50.10(a)-(c), 50.34(a) and (e),
50.44(a)-(c), 50.46(a) and (b}, 50.47(b),
50.48(a), (c), (d), and (e), 50.49(a), 50.54(a), (i),
(1), (1)=(n), (p). (q). (1), (v), and (y) 50.55(f),
50.55a(a), (c)-{e), (g), and (h), 50.59(c),
50.60(a), 50.62(c) 50.64(b), and 50.80(a) and (b)
are issued under sec. 161i, 68 Stat. 949, as
amended (42 U.S.C. 2201(i)); and § § 50.49(d),
(h), and (j), 50.54(w), (z), (bb), (cc), and (dd),
50.55(e), 50.59(b), 50.61(b), 50.62(b), 50.70(a),
50.71(a)-(c) and (&), 50.72(a), 50.73 (a) and (b),
50.74, 50.78, and 50.90 are issued under sec.
1810, 88 Stat. 950, as amended (42 U.S.C.
2201(0)).

2. Section 50.54 is amended by .
revising paragraph (w) to read as
follows:

§ 50.54 Conditions of licenses.

- - - - *

(w) Each electric utility licensee under
this part for a production or utilization
facility of the type described in
§ 50.21(b) or § 50.22 shall take
reasonable steps to obtain insurance
available at reasonable costs and on
reasonable terms from private sources
or to demonstrate to the satisfaction of
the Commission that it possesses an
equivalent amount of protection
covering the licensee's obligation, in the
event of an accident at the licensee's
reactor, to stabilize and decontaminate
the reactor and the reactor station site
at which the reactor experiencing the
accident is located, provided that:

(1) The insurance required by
paragraph (w) of this section must have
a minimum coverage limit for each
reactor station site of either $1.06 billion
or whatever amount of insurance is
generally available from private sources,
whichever is less. The required
insurance must clearly state that, as and
to the extent provided in paragraph
(w)(4) of this section, any proceeds must
be payable first for stabilization of the
reactor and next for decontamination of
the reactor and the reactor station site.
If a licensee’s coverage falls below the
required minimum, the licensee shall
within 80 days take all reasonable steps
to restore its coverage to the required
minimum. The required insurance may,
at the option of the licensee, be included
within policies that also provide

coverage for other risks, including, but
not limited to, the risk of direct physical
damage.

(2)(i) With respect to policies issued

or annually renewed on or after April 2,
1991, the proceeds of such required
insurance must be dedicated, as and to
the extent provided in this paragraph, to
reimbursement or payment on behalf of
the insured of reasonable expenses
incurred or estimated to be incurred by
the licensee in taking action to fulfill the
licensee's obligation, in the event of an
accident at the licensee's reactor, to
ensure that the reactor is in, or is
returned to, and maintained in, a safe
and stable condition and that
radioactive contamination is removed or
controlled such that personnel
exposures are consistent with the
occupational exposure limits in 10 CFR
part 20. These actions must be
consistent with any other obligation the
licensee may have under this chapter
and must be subject to paragraph (w)(4)
of this section. As used in this section,
an “accident” means an event that
involves the release of radioactive
material from its intended place of
confinement within the reactor or on the
reactor station site such that there is a
present danger of release off site in
amounts that would pose a threat to the

public health and safety.

(ii) The stabilization and
decontamination requirements set forth
in paragraph (w)(4) of this section must
apply uniformly to all insurance policies
required under paragraph (w) of this
section.

(3) The licensee shall report to the
NRC on April 1 of each year the current
levels of this insurance or financial
security it maintains and the sources of
this insurance or financial security.

(4)(i) In the event of an accident at the .
licensee's reactor, whenever the |
estimated costs of stabilizing the
licensed reactor and of decontaminating
the reactor and the reactor station site
exceed $100 million, the proceeds of the
insurance required by paragraph (w) of
this section must be dedicated to and
used, first, to ensure that the licensed
reactor is in, or is returned to, and can
be maintained in, a safe and stable
condition so as to prevent any
significant risk to the public health and
safety and, second, to decontaminate I
the reactor and the reactor station site
in accordance with the licensee's )
cleanup plan as approved by order of
the Director of the Office of Nuclear
Reactor Regulation. This priority on
insurance proceeds must remain in
effect for 60 days or, upon order of the
Director, for such longer periods, in
increments not to exceed 60 days except
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as provided for activities under the
cleanup plan required in paragraphs
(w)(4)(iii) and (w)(4)(iv) of this section,
as the Director may find necessary to
protect the public health and safety.
Actions needed to bring the reactor to
and maintain the reactor in a safe and
stable condition may include one or
more of the following, as appropriate:
(A) Shutdown of the reactor; (B)
Establishment and maintenance of long-
term cooling with stable decay heat
removal; (C) Maintenance of sub-
criticality; (D) Control of radioactive
releases; and (E) Securing of structures,
systems, or components to minimize
radiation exposure to onsite personnel
or to the offsite public or to facilitate
later decontamination or both.

(ii) The licensee shall inform the
Director of the Office of Nuclear Reactor
Regulation in writing when the reactor is
and can be maintained in a safe and
stable condition so as to prevent any
significant risk to the public health and
safety. Within 30 days after the licensee
informs the Director that the reactor is
in this condition, or at such earlier time
as the licensee may elect or the Director
may for good cause direct, the licensee
shall prepare and submit a cleanup plan
for the Director's approval. The cleanup
plan must identify and contain an
estimate of the cost of each cleanup
operation that will be required to
decontaminate the reactor sufficiently to
permit the licensee either to resume
operation of the reactor or to apply to
the Commission under § 50.82 for
authority to decommission the reactor
and to surrender the license voluntarily.
Cleanup operations may include one or
more of the following, as appropriate:
(A) Processing any contaminated water
generated by the accident and by
decontamination operations to remove
radioactive materials; (B)
Decontamination of surfaces inside the
auxiliary and fuel-handling buildings
and the reactor building to levels
consistent with the Commission's
occupational exposure limits in 10 CFR
part 20, and decontamination or
disposal of equipment; (C)
Decontamination or removal and
disposal of internal parts and damaged
fuel from the reactor vessel; and (D)
Cleanup of the reactor coolant system.

(iii) Following review of the licensee's
cleanup plan, the Director will order the
licensee to complete all operations that
the Director finds are necessary to
decontaminate the reactor sufficiently to
permit the licensee either to resume
operation of the reactor or to apply to
the Commission under § 50.82 for
authority to decommission the reactor
and to surrender the license voluntarily.

The Director shall approve or
disapprove, in whole or in part for
stated reasons, the licensee's estimate of
cleanup costs for such operations. Such
order may not be effective for more than
1 year, at which time it may be renewed.
Each subsequent renewal order, if
imposed, may be effective for not more
than 6 months.

(iv) Of the balance of the proceeds of
the required insurance not already
expended to place the reactor in a safe
and stable condition pursuant to
paragraph (w)(2)(i) of this section, an
amount sufficient to cover the expenses
of completion of those decontamination
operations that are the subject of the
Director's order shall be dedicated to
such use, provided that, upon
certification to the Director of the
amounts expended previously and from
time to time for stabilization and
decontamination and upon further
certification to the Director as to the
sufficiency of the dedicated amount
remaining, policies of insurance may
provide for payment to the licensee or
other loss payees of amounts not so
dedicated, and the licensee may proceed
to use in parallel (and not in preference
thereto) any insurance proceeds not so
dedicated for other purposes.

- * * * -

Dated at Rockville, Maryland. this 23rd day
of March 1980.

For the Nuclear Regulatory Commission.
James M. Taylor,

Executive Director for Operations.
[FR Doc. 80-7462 Filed 3-20-90; 8:45 am]
BILLING CODE 7590-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284
[Docket No. RM89-17-000]

Deletion of Subpart H; Transportation
of Naturai Gas From the Cuter
Continental Shelf on Behalf of Local
Distribution Companies

Issued March 23, 1990.

AGENCY: Federal Energy Regulatory
Commission, Energy.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
deleting from its regulations subpart H
of part 284 because it has been
superseded and rendered redundant by
subpart K of part 284. Subpart H is a
statement of policy adopted by the
Commission in 1980 to facilitate the

transportation of natural gas produced
from certain leases on the Outer
Continental Shelf (OCS) owned in whole
or in part by an eligible local
distribution company for its general
system supply. Nine years later, in
Order Nos. 509 and 509-A, the
Commission adopted subpart K of part
284, which provided every jurisdictional
interstate natural gas pipeline that
transports gas on or across the OCS
with a blanket certificate authorizing
nondiscriminatory transportation of
natural gas on behalf of others and
required every OCS pipeline to file
tariffs to implement that blanket
certificate authorization. Since subpart
K is a comprehensive regulatory scheme |
that supersedes the specialized

provisions of subpart H, subpart H no

longer serves a useful purpose and will

be deleted from the Commission's

regulations.

DATES: This final rule is effective March
23, 1990.

FOR FURTHER INFORMATION CONTACT:
Julia Lake White, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20428, (202) 357-
8530.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of this
document in the Federal Register, the
Commission also provides all interested
persons an opportunity to inspect or

‘copy the contents of this document

during normal business hours in Hearing
Room A at the Commission's
Headquarters, 825 North Capitol Street,
NE., Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 357-8987. To
access CIPS, set your communications
software to use 300, 1200 or 2400 baud,
full duplex, no parity, 8 data bits, and 1
slop bit. The full text of this final rule
will be available on CIPS for 30 days
from the date of issuance. The complete
text on diskette in WordPerfect format
may also be purchased from the
Commission’s copy contractor, La Dorn
Systems Corporation, also located in
Hearing Room A, 825 North Capitol
Street, NE., Washington, DC 20426.

Before Commissioners: Martin L. Allday,
Chairman; Charles A. Trabandt, Elizabeth
Anne Moler and Jerry J. Langdon.

ORDER NO. 522
Issued March 23, 1990.
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1. Introduction

The Federal Energy Regulatory
Commission (Commission) is deleting
from its regulations subpart H of part
284,' because it has been superseded
and rendered redundant by subpart K of
part 284.2

II. Background

Subpart H of part 284, "“Transportation
of Natural Gas from the Outer
Continental Shelf on Behalf of Local
Distribution Companies,” is a statement
of policy adopted by the Commission in
1980 ? to facilitate the transportation of
natural gas produced from certain leases
on the Outer Continental Shelf (OCS)
owned in whole or in part by an eligible
local distribution company (LDC) for its
general system supply. Subpart H was
promulgated in response to a
congressional mandate in section 603 of
the Outer Continental Shelf Lands Act
Amendments of 1978 (OCSLAA).* The
purpose of section 603 was to encourage
interstate transportation of OCS gas. It
reflected congressional concern that the
Commission's policy on LDC
participation on the OCS, which at that
time was evolving in case-by-case
adjudication, created uncertainty that
tended to discourage LDC participation.

Subpart H encouraged expanded
participation by LDCs in the acquisition
of OCS leases and development of
natural gas resources on the OCS by
facilitating the transportation of OCS
gas in interstate commerce.® Under
subpart H, the Commission gave priority
to the processing of applications for
transportation of distributor-owned OCS
gas. The Commission also gave LDCs
the option of applying for transportation
authorization on behalf of the
transporting pipeline based on either
section 7(c) of the Natural Gas Act © or
section 311 of the Natural Gas Policy
Act of 1978 (NGPA).7

Section 284.243 set forth a statement
of Commission policy in furtherance of
such transportation. Section 284.244 set
forth application requirements for
transportation by interstate pipelines of
gas covered by the rule, while § 284.245
prescribed various terms and conditions.

' 18 CFR 284.241-264.246 (1989).

£ 18 CFR 284.301-284.305 (1989).

“ Statement of Policy on Distribution Access to
Outer Continental Shelf Gas, Order No. 92, 45 FR
49,247 (July 24, 1880); FERC Stats. & Regs.
[Regulations Preambles 1977-1981) § 30,173 (July 15.
1980); reh’y denied, 13 FERC Y 61,101 (Nov. 5, 1980).

* Public Law No. 95-372, codified at 43 US.C,
1801, 1862 (1982).

5 45 FR 49,247 (July 24, 1980}); FERC Stats. & Regs.
[Regulations Preambles 1977-1981| § 30,173 (July 15.
1980). reh g denied. 13 FERC { 61,101 {(Nov. 5, 1980).

¢ 15 U.S.C. 717f(c) (1988).

715 U.S.C. 3371(a) (1988).

Finally, § 284.246 clarified that subpart
H does not in any way limit any other
form of transportation available to
interstate and intrastate pipelines to
transport such gas.

Nine years later, in Order Nos. 509 &
and 509-A,* the Commission adopted
subpart K of part 284, “Transportation of
Natural Gas on the Outer Continental
Shelf by Interstate Natural Gas
Pipelines on Behalf of Others.” 1©
Subpart K provides every jurisdictional
interstate natural gas pipeline that
transports gas on or across the OCS
with a blanket certificate authorizing
and requiring nondiscriminatory
transportation of natural gas on behalf
of others, and requires every OCS
pipeline to file tariffs to implement that
blanket certificate authorization. The
service performed under the blanket
certificate includes both firm and
interruptible transportation service, and
all OCS pipelines having such
certificates must provide open and
nondiscriminatory access for both
owner and nonowner shippers.

I11. Discussion

Subpart K is a comprehensive
regulatory scheme that supersedes the
specialized provisions of subpart H. The
certificate application process in
§ 284.244 of subpart H, for instance, has
been rendered irrelevant by the blanket
transportation certificates issued to all
jurisdictional OCS pipelines in subpart
K. Similarly, the definitions, statement
of policy, and terms and conditions
enunciated and adopted in subpart H
have been superseded by the policies
and regulatory procedures established
in Order Nos. 509 and 509-A. Subpart H
was designed to assist LDCs in
obtaining transportation of their system
supply gas from the OCS. The blanket
transportation certificates issued in
subpart K provide comprehensive
certificate authority to transport the
LDCs' OCS gas, and go well beyond
subpart H by requiring those OCS
pipelines to transport that gas on a
nondiscriminatory basis. See the
discussion in Order No. 509-A: !

® [nterpretation of, and Regulations under, section
5 of the Outer Continental Shelf Lands Act
Governing Transportation of Natural Gas by
Interstate Natural Gas Pipelines on the Outer
Continental Shelf, 53 FR 50,925 (Dec. 19, 1988), 111
FERC Stats. & Regs. § 30,842 (Dec. 9, 1988).

® 54 FR 8301 (Feb, 28, 1989), Il FERC Stats. &
Regs. 1 30,848 (Feb. 21, 1989).

10 As discussed in Order Nos. 509 and 509-A.
subpart K implements section 5 of the Outer
Continental Shelf Lands Act, 43 U.S.C. 1334 {1982).

' |cite] {slip opinion at 56).

* * * the goals of section 603 and Order No.
92 are furthered by the requirements of Order
No. 509. The blanket certificates issued by
Order No. 509 will provide local distribution
companies (LDCs) significant opportunities to
obtain transportation of their gas.

As Order No. 509-A noted, section 603
of the OCSLAA mandated a policy
statement by the Commission, and
subpart H was adopted in
implementation of that mandate.
Subpart K implements that mandate
more effectively and more
comprehensively than subpart H, by
putting in place a regulatory framework
requiring nondiscriminatory
transportation for all shippers on the
OCS, including LDCs.

Accordingly, inasmuch as subpart H
has been superseded by subpart K, and
no longer serves a useful purpose; it will
be deleted from the Commission's
regulations.!?

IV. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act '?
generally requires a description and
analysis of final rules that will have
significant economic impact on a
substantial number of small entities. The
Commission certifies that promulgating
this rule does not represent a major
Federal action having a significant
economic impact on a substantial
number of small entities. Therefore, no
regulatory flexibility analysis is
required.

V. Information Collection

The Office of Management and
Budget's (OMB) regulations * require
that OMB approve certain information
collection requirements imposed by
agency rule. The Commission is
notifying OMB of the information
collection and recordkeeping
requirements deleted by this rule.

V1. National Environmental Policy Act
Statement

The Commission concludes that
promulgating this rule does not
represent a major Federal action having
significant adverse effect on the human
environment under the Commission's
regulations implementing the National
Environmental Policy Act.!s This rule is
procedural in nature and therefore falls
within the categorical exemptions
provided in the Commission’s

12 To the extent subpart H certificates have been
issued, they will continue in effect pursuant to their
terms.

195 U.S.C. 801-612 (1988).

'4 5 CFR part 1320 (1989).

15 52 FR 47,897 {Dec. 17, 1987), 11l FERC Stats. &
Regs. § 30.783 (Dec. 10, 1987).
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regulations.’® Consequently, neither an
environmental impac! statement nor an
environmental assessment are required.

VII. Administrative Findings and
Effective Date

This rule does not alter the
substantive rights or interests of any
interested persons, and it conforms the
regulations to Commission practice.
Therefore, prior notice and comment
under section 4 of the Administrative
Procedure Act (APA) 7 are
unnecessary. Since the purpose of this
final rule is to delete certain regulations
that are no longer pertinent, the
Commission finds good cause to make
this rule effective immediately upon
issuance. This rule therefore is effective
March 23, 1990.

List of Subjects in 18 CFR Part 284

Continental shelf, Natural gas,
Reporting and recordkeeping.

In consideration of the foregoing, the
Commission amends part 284, chapter |,
title 18, Code of Federal Regulations, as
set forth below.

By the Commission.
Lois D. Cashell,
Secretary.

PART 284—CERTAIN SALES AND
TRANSPORTATION OF NATURAL GAS
UNDER THE NATURAL GAS POLICY
ACT OF 1978 AND RELATED
AUTHORITIES

1. The authority citation continues to
read as follows:

Authority: Natural Gas Act, 15 U.S,C. 717~
717w (1988), as amended; Natural Gas Policy
Act of 1978, 15 U.S.C. 33013432 (1988); Outer
Continental Shelf Lands Act of 1953, 43
U.S.C. 1331-1356 (1982) as amended;
Department of Energy Organization Act, 42
U.S.C. 7101-7352 (1982); E.O. 12009, 3 CFR
1978 Comp., p. 142.

§284.7 [Amended]

2. In § 284.7, paragraph (a), the words
“subparts B, G and H" are removed and
the words "'subparts B and G" are
inserled in their place.

§284.7 [Amended]

3.In § 284.7, paragraph (b)(1), the
words “subpart B, G or H" are removed
and the words “subpart B or G" are
inserted in their place.

§284.8 [Amended]

4. In § 284.8, paragraph (a)(1), the
words “subpart B, G or H" are removed
and the words "'subpart B or G are
inserted in their place.

16 18 CFR 380.4(a)(2)(ii} (1989).
175 U.S.C. 553(b) (1988).

§284.8 [Amended]

5. In § 284.8, paragraphs (b), (d) and
(e) the words “subpart B, C, G or H" are
removed and the words “subpart B, C or
G" are inserted in their place.

§284.9 [Amended]

6. In § 284.9, paragraph (a)(1), the
words “subpart B, G or H" are removed
and the words “subpart B or G are
inserted in their place.

§284.9 [Amended]

7.In § 284.9, paragraph (b) and (e), the
words “subpart B, C, G or H" are
removed and the words “subpart B, C or
G" are inserted in their place.

§284.11 [Amended]

8. In § 284.11, the words "subparts B,
C and H" are removed and the words
“subparts B and C" are inserted in their
place.

§ 284.13 [Amended]

9. In § 284.13, paragraph (a)
introductory text, the words “subparts
B, G, or H" are removed and the words
“subpart B or G" are inserted in their
place.

§5 284,241, 264.242, 234.243, 264.244,
284.245, 284.246 [Removed]

10. Subpart H, §§ 284.241 through
284.246, are removed in their entirety.

§284.262 [Amended]

11. In § 284.262, paragraph (a)(2), the
words “subpart B, C, G or H" are
removed and the words “subpart B, C or
G" are inserted in their place.
|FR Doc. 90-7417 Filed 3-30-90; 8:45 am|
BILLING CODE 6717-01-M

18 CFR Part 381
[Docket No. RM90-2-000]

Revision of Formula for Determining
Filing Fees; Interim Rule

Issued March 23, 1990

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Interim rule; request for
comments.

sumMMARY: The Federal Energy
Regulatory Commission (Commission) is
adopting an interim rule revising the
formula for determining the annual
adjustment of filing fees in § 381.104 of
the regulations. Under the revised
formula, the Commission will average
the three previous fiscal years' data to
determine the annual filing fee for a fee
category. In addition, the Commission is
seeking comments on the interim rule's
changes. After reviewing the submitted
comments, the Commission intends to

issue a final rule, no later than 120 days
after the date of issuance of this interim
rule.

DATES: The interim rule is effective
March 23, 1990. An original and 14
copies of the written comments on this
interim rule must be filed with the
Commission by May 2, 1890.

ADDRESSES: All filings should refer to
Docket No. RM90-2-000 and should be
addressed to: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:
Julia Lake White, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426, (202) 357-
8530.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of this
document in the Federal Register, the
Commission also provides all interested
persons an opportunity to inspect or
copy the contents of this document
during normal business hours in Hearing
Room A at the Commission's
Headquarters, 825 North Capitol Street,
NE., Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 357-8997. To
access CIPS, set your communications
software to use 300, 1200 or 2400 baud,
full duplex, no parity, 8 data bits, and 1
stop bit. The full text of this interim rule
will be available on CIPS for 30 days
from the date of issuance. The complete
text on diskette in WordPerfect format
may also be purchased from the
Commission’s copy contractor, La Dorn
Systems Corporation, also located in
Hearing Room A, 825 North Capitol
Street, NE., Washington, DC 20426.

Before Commissioners: Martin L. Allday,
Chairman; Charles A. Trabandt, Elizabeth
Anne Moler and Jerry ]. Langdon.

ORDER NO. 521
1. Introduction

The Federal Energy Regulatory
Commission (Commission) is adopting
this interim rule revising the formula for
determining the annual adjustment of
filing fees in § 381.104 of the regulations.
Under the revised formula, the
Commission will average the three
previous fiscal years' data to determine
the annual filing fee for a fee category.
The Commission is amending its
regulations in this interim rule while, at
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the same time, seeking comments on its
changes. After reviewing the comments
submitted on the action taken in this
rulemaking docket, the Commission
intends to issue a final rule, no later
than 120 days after the date of issuance
of this interim rule.

I1. Background and Discussion

The Commission is authorized under
the Independent Offices Appropriations
Act of 1952 (IOAA) to establish fees for
the services and benefits it provides.! In
addition, the Omnibus Budget
Reconciliation Act of 1986 authorizes
the Commission to “assess and collect
fees and annual charges in any fiscal
year in amounts equal to all of the costs
incurred by the Commission in that
fiscal year." *

The Commission’s present fees
schedule was established in a series of
rulemaking proceedings from 1984
through 1989.3 Each fiscal year the
Commission updates its fees according
to the formula in § 381.104{c), which
states: “The formula for determining
each fee is the actual work-months
dedicated to a given fee category for the
previous fiscal year divided by the
number of actual completions in the
previous fiscal year multiplied by the
average cost per work-month in the
previous fiscal year."” 4

In Order No. 361 the Commission
viewed “numbers of completions™ as the
best and most current data on the
workload of the Commission, and as a
reasonable barometer of Where the
Commission is spending its resources.
At the same time it recognized that an

131 US.C. 483{a) {1982).

2 Public Law 98-500, Title lIL subtitle E, section
3401 (1988), ,

3 See Order No. 38’;09!;? 5074 (Feb. 10, 1984),

FERC Stats. & Regs. (Reg Preambles 1982-
1985) § 30,542 {Feb. 6, 1984). Order No. 361, 48 FR
5083 (Feb. 10, 1984). FERC Stats. & Regs.
{Regulations Preambles 1982-1985) § 30,543 (Feb. 6,
1964} Order No. 395, 48 PR 35,346 (Sept. 7, 1964).
FERC Stats. & Regs. (Regulations Preambles 1962
1985) § 30,608 {Oct. 31, 1984); Order No. 433, 50 FR
40,332 [Oct. 3, 1985), FERC Stats. & Regs.
(Regulations Preambles 1982-1985) § 30,662 {Oct. 3,
1985): Order No. 435, 50 FR 40,347 (Ocl. 3, 1985).
FERC Stats. & Regs. {Regulations Preambles 1982-
1985) § 30,663 (Sep!. 30, 1985).

* Under the formula, the workmonths reported for
a class of docketed activity are added to that class's
pro-rata share of the workmonths reported for
relevant support activities. This figure, representing
the total number of workmonths dedicated to a
class of docketed activity for a year, is divided by
the number of completions for that year for the
given aclivity. The resulting quotient represents the
average amount of time required to complete one
proceeding In that given class of docketed activity,
Next, the average cost of & workmonth is calculated
based on the Commission's fiscal year actual costs.
Then, in order to determine Lhe fee for a given class
of activity. the average cost per workmonth is

itiplied by the ge amounnt of time. ed

unusually low or high number of
completions in any given year could
raise or lower the fee in the succeeding
year, and that as a result the application
of other statistical technigques might be
more appropriate than the present
formula for establishing fees at a
reasonable level. ® Using the formula
prescribed in § 381.104(c] to determine
the fiscal year 1990 filing fees based on
1989 fiscal year data would establish
filing fees for certain categories that are
out of line with the purposes underlying
the fee program.

The problem of wide fluctuations in
fees arises when the workmonths and
completions fluctuate, and when the
number of filings is comparatively small.
To produce fees, the workmonths/
completions ratios are multiplied by the
average employee cost. It is the
fluctuation of these ratios that causes
variations in fees; the average employee
costs change at a fairly modest and
steady rate.

In fee categories wherein relatively
few filings are made, the completion of
one or twe cases in September of one
fiscal year instead of in October of the
next fiscal year may (as a percentage)
significantly affect the total completions
count, thereby significantly affecting the
workmonths/completions ratio and the
resulting fee. Similarly, one or two
particularly complex filings, that involve
unusually substantial workmenths to
analyze and process, will have a much
greater impact on the average filing fee
for that category if the total number of
filings in that category is relatively
small; there will be fewer filings over
which to average the atypical
workmonths.

The Commission believes that the
breadth of the fluctuations can be
reduced considerably by using a wider
data base for calculations, so as to have
the bases overlap each year. For
example, the calculation of 1990 fees
would use workmonths and completions
from 1987, 1988, and 1989, rather than
only from 1989. Similarly, the calculation
of 1991 fees would use workmonths and
completions from 1988, 1989, 1990, rather
than only from 1990. Where three years’
data is unavailable due to changes in fee
parameters or for any other reason,
calculations would use the maximum
data available. The average employee
cost also would be calculated using data
from the three previous years, in order
to have the base for cost equal the base
for workmenths and completions.

The Commission, therefore, is revising
§ 381.104{c) of its regulations to permit

in workmonths, required to complete ene
proceeding in that class.

* See FERC Stats. & Regs. § 30,543 at 50.878-887
(Feb. 6, 1964},

averaging the three previous fiscal
years' data to determine the annual
filing fee for a fee category. For those fee
categories where data is not available
for three previous years, the
Commission will use the data for the
longest period available to determine
the filing fee.

The Commission is amending its
regulations in an interim rule while, at
the same time, seeking comments on
these changes. The Commission believes
that this action must be taken before the
1990 filing fees are published in order to
avoid impesition of some unfair or
ineguitable filing fees. After reviewing
the comments submitted on the action
taken in this rulemaking decket, the
Commission will issue a final rule.

111. Administrative Findings and
Effective Date

The Commission is adopting a rule
prior to providing a notice and obtaining
comments, as generally required by the
Administrative Procedure Act (APA) for
any rulemaking proceeding.® The
Commission is invoking exceptions to
this requirement to provide an
immediate remedy to certain proposed
1990 filing fees that would otherwise be
unfair or inequitable. The Commission is
making a special effort to implement this
interim rule promptly in order to
minimize the impact of the proposed
1990 filing fees and to provide some
measure of certainty about these filing
fees.

The Commission, therefore. finds good
cause to issue this rule without prior
notice and comment. The Commission
believes the public interest is best
served in this instance with the
promulgation of an interim rule.
However, the Commission intends to
issue a final rule no later than 120 days
after the date of issuance of this interim
rule.

This interim rule is effeciive March 23,
1990.7

IV. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act (RFA) #
generally requires a description and
analysis of rules that will have a
significant economic impact on a
substantial number of small entities.

¢ 5 U.S.C. 553 (b} and (c) (1988).

7 Pursuant to § 381.104(al. the Executive Director
updates the filing fees each fiscal year and
publishes these fees in the Federal Register. This
formula will be applied to the next update of the
filing fees, scheduled to be issued this spring. Thus.
this interim rule does not affect the fiting fees thet
are in effect on the date of issuance of the rule.

* 5 U.S.C. 601-612 (1988).
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The revised fees adopted in the rule
may have a significant impact on a
substantial number of small entities. In
effect, the Commission's rule will lessen
the economic impact of certain filing
fees that would otherwise fluctuate too
high, The revised formula will permit a
more modest increase or even a
decrease in the fees that will be more
equitable for all the filing fees. The
Commission believes, therefore, this rule
will have in the aggregate a beneficial
impact on small entities rather than a
negative impact. The Commission
concludes, therefore, that this impact
will not be “significant’ within the
meaning of the RFA. Accordingly, the
Commission certifies that this rule will
not have a “significant economic impact
on a substantial number of small
entities”

V. Environmental Statement

The Commission concludes that
promulgating this rule does not
represent a major federal action having
a significant adverse effect on the
human environment under the
Commission regulations implementing
the National Environmental Policy Act.?
This rule is procedural in nature and
therefore falls within the categorical
exemptions provided in the
Commission's regulations.
Consequently, neither an environmental
impact statement nor an environmental
assessment are required.!©

VI. Public Comment Procedures

Interested persons are invited to
submit written comments on the interim
rule to the Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426. Comments
should refer to Docket No. RM90-2-000
on the outside of the envelope and on all
documents submitted to the
Commission. Fourteen copies should be
submitted with the original.

Comments must be filed on or before
May 2, 1990. Copies of the written
comments may be obtained from the
Commission's Division of Public
Information, Hearing Room A, 825 North
Capitol Street, NE., Washington, DC
20426. Comments are available for
public inspection during business hours
at the same location. Copies of
comments will be available for
purchase.

52 FR 47,897 (Dec. 17, 1987), 111 FERC Stats. &
Regs. § 30,783 (Dec. 10, 1987) (codified at 18 CFR
part 380).

19 See 18 CFR 380.4{a)(1) (1989).

List of Subjects in 18 CFR Part 381

Natural gas, Reporting and
recordkeeping requirements.

In consideration of the foregoing, the
Commission amends part 381, chapter I,
title 18 of the Code of Federal
Regulations as set forth below.

By the Commission.
Lois D. Cashell,
Secretary.

PART 381—FEES

1. The authority citation for part 381 is
revised to read as follows:

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (1982);
E.O. 12009, 3 CFR 1978 Comp., p. 142;
Independent Offices Appropriations Act, 31
U.S.C. 9701 (1982); Natural Gas Act, 15 U.S.C.
717-717w (1988); Federal Power Act, 16 U.S.C.
791-828c (1988): Public Utility Regulatory
Policies Act, 16 U.S.C. 2601-2645 (1988);
Interstate Commerce Act, 49 U.S.C. 1-27
(1976); Omnibus Budget Reconciliation Act of
1986, Public Law 99-509, Title III, subtitle E,
section 3401 (October 21, 1986).

2.In § 381.104, paragraph (c) is revised
to read as follows:

§381.104 Annual adjustment of fees.

» w * * *

(c) Formula. (1) The formula for
determining each fee is the actual
workmonths dedicated to a given fee
category for the three previous fiscal
years divided by the number of actual
completions in the three previous fiscal
years multiplied by the average cost per
workmonth in the three previous fiscal
years. The fee is rounded down to the
nearest $5 increment if the fee is $100 or
less, and to the nearest $10 increment if
the fee is more than $100.

(2) When data is not available to
permit the three year averaging
provided in paragraph (c)(1) of this
section, the formula for determining the
fee will use the data for the longest
period available.

[FR Doc. 90-7418 Filed 03-30-90; 8:45am)
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 74, 173, and 178
[Docket No. 90N-0076]

Food for Human Consumption; Food
and Color Additives; Technical
Amendments

AGENCY: Food and Drug Administration
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
color additive and food additive
regulations to correct certain
typographical and other inadvertent
€rrors.

DATES: Effective April 2, 1990, except for
21 CFR part 74, which is effective May 2,
1990; written objections and requests for
a hearing by May 2, 1990.

ADDRESSES: Written objections may be
sent to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Laura M. Tarantino, Center for Food
Safety and Applied Nutrition (HFF-330),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-472-
5740.

SUPPLEMENTARY INFORMATION: FDA has
discovered that certain errors have
become incorporated into the agency's
codified regulations on color additives
and food additives. FDA is correcting
these errors. These corrections are
nonsubstantive. The following errors in
the regulations are addressed in this
document:

1. 21 CFR 74.1602 D&C Violet No. 2. In
an amendment to § 74.1602 published on
September 23, 1980 (45 FR 62978), the
word “polyglactin” in paragraph (c)(2)(i)
was inadvertently misspelled. The
agency is correcting the spelling.

2. 21 CFR 173.310 Boiler water
additives. In a document published on
December 3, 1985 (50 FR 49535), the
agency revised and corrected the
Chemical Abstracts Service Registry
Numbers (CAS Reg. Nos.) for several
compounds in the agency's regulations.
At that time, the agency changed the
CAS Registry Number for the sodium
salt of polymaleic acid in paragraph (c)
of § 173.310 from 70247-90-4 (2,5-
Furandione, homopolymer, hydrolyzed,
sodium salts) to 30915-61-8 (2-
Butenedioic acid (Z-), homopolymer,
sodium salt), because the agency found
all references to the sodium salt of
polymaleic acid listed under the CAS
Reg. No. 30915-61-8. The agency has
since learned that both CAS Registry
Numbers refer to sodium salts of
polymaleic acid, synthesized using
either maleic anhydride (CAS Reg. No.
70247-90-4) or maleic acid (CAS Reg.
No. 30915-61-8) as the starting material.
In changing the CAS Registry Number,
the agency did not intend to imply that
the manufacturing process described by
the original CAS Registry Number was
no longer permitted. The agency finds




12172

Federal Register / Vol. 55, No. 63 /| Monday, April 2, 1980 / Rules and Regulations

that the substance identified in this
section of the regulations is correctly
described by either CAS Registry
Number. Therefore, the agency is
revising the regulation to include both
CAS Registry Numbers.

3. 21 CFR 173.357 Materials used as
fixing agents in the immobilization of
enzyme preparations. The entry in the
table in paragraph (a)(2) of § 173.357
identified by the CAS Reg. No. 68130~
97-2 and described as “the reaction
product of homopolymerization of
ethylenimine in aqueous hydrochloric
acid at 100 °C and of cross-linking with
1,2-dichloroethane™ was incorrectly
listed as “Polyethylenimine” on October
22, 1987 (52 FR 39508). The substance
identified by this CAS Registry Number
and this description is more accurately
named as "Polyethylenimine reaction
product with 1,2-dichloroethane.” The
agency is therefore changing the name
of this entry in the table. This action has
no effect on the identity of the substance
regulated.

4. 21 CFR 178.3700 Petrolatum.
Paragraph (d) of § 178.3700 cross-
references other sections of the
regulations that prescribe uses of
petrolatum. When this section was
recodified on March 15, 1977 (42 FR
14302}, these cross-references were
incorporated incompletely. Correcting
these cross-references has no
substantive effect on the regulation. In
addition, the word *or” was
inadvertently omitted from paragraph
(a) of § 178.3700 in the printing of the
Code of Federal Regulations in 1977.
Replacing this word restores the correct
language, as published in the Federal
Register.

Publication of this document
constitutes final action on these changes
under the Adminisfrative Procedures
Aet (5 U.S.C. 553). Notice and public
procedure on these corrections is
unnecessary because FDA is merely
remedying nonsubstantive errors.

Any person who will be adversely
affected by these revisions may at any
time on or before May 2, 1990, file with
the Dockets Management Branch
(address abeve) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and

analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects.
21 CFR Part 74
Color additives, Cosmetics, Drugs.
21 CFR Part 173
Food additives.
21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR parts 74, 173,
and 178 are amended as follows:

PART 74—LISTING OF COLOR
ADDITIVES SUBJECT TO
CERTIFICATION

1. The authority citation for 21 CFR
part 74 continues to read as follows:

Authority: Secs. 201, 401, 402, 463, 409, 501,
502, 505, 601, 602, 701, 706 of the Federal
Food, Drug, and Cosmetic Act (21 UL.S.C. 321,
341, 342, 343, 348, 351, 352, 355, 361, 362, 371,
376).

§74.1602 [Amended]

2. Section 74.16802 D&C Violet No. 2 is
amended in paragraph (c)(2)(i) by
removing “polygalactin” and replacing it
with “polyglactin”.

PART 173—SECONDARY DIRECT
FOOD ADDITIVES PERMITTED IN
FOOD FOR HUMAN CONSUMPTION

3. The authority citation for 21 CFR
part 173 continues to read as follows:

Authority: Secs. 201, 402, 409 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 321,
342, 348).

§173.310 [Amended]

4. Section 173.310 Boiler water
additives is amended in paragraph (c) in
the entry for “Polymaleic acid” in the
table under the heading “Substances”
by removing “[CAS Reg. No. 30915-61—
8]" and replacing it with “[CAS Reg. No.

30915-61-8 or CAS Reg. No. 70247-90-
4.

§ 173.357 [Amended]

5. Section 173.357 Materials used as
fixing agents in the immobilization of
enzyme preparations is amended in
paragraph (a)(2) by revising the entry for
“Polyethylenimine™ in the table under
the heading “Substances™ to read
“Polyethylenimine reaction product with
1,2-dichloroethane™.

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

6. The authority citation for 21 CFR
part 178 continues to read as follows:
Authority: Secs. 201, 402, 409, 706 of the

Federal Food, Drug, and Cosmetic Ac! {21
11.S.C. 321, 342, 348, 376).

§ 178.3700 [Amended]

7. Section 178.3700 Petrolatum is
amended in paragraph (a) by revising
“white petrolatum in” to read “white
petrolatum or in”, and in paragraph (d)
by removing “§§ 175.105, 175, 176, 177,
and 178 of this chapter 177.2600, and
177.2800 of this chapter and § 178.3570"
and replacing it with “§§ 175.105,
175125, 175.300, 176.170, 176.200, 176.210,
177.2600, 177.2800, and 178.3570 of this
chapter”.

Dated: March 23, 1990.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 90-7440 Filed 3-30-90; 8:45 am}
BILLING CODE 4160-01-M

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Part 515

Removal From List of Speciaily
Designated Nationais (Cuba)

AGeNcY: Office of Foreign Assets
Control, Department of the Treasury.
ACTION: Notice of removal from the list
of Specially Designated Nationals
(Cuba).

sumMMARY: This notice provides the
name of a firm which has been removed
from the list of Specially Designated
Nationals under the Treasury
Department's Cuban Assets Control
Regulations (31 CFR part 515).
EFFECTIVE DATE: April 2, 1990.

FOR FURTHER INFORMATION CONTACT:
Richard J. Hollas, Chief, Enforcement
Division, Office of Foreign Assets
Control, Tel: (202) 376-0400. Copies of
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the list of Specially Designated
Nationals are available upon request at
the following location: Office of Foreign
Assets Control, Department of the
Treasury, 1331 G Street. NW.,
Washington, DC 26220
SUPPLEMENTARY INFORMATION: The
Panamanian company, Atlantic Pacific,
S.A. (APSA), was listed in the Federal
Register as a Specially Designated
National {Cuba) on October 31, 1989 (54
FR 45730), pursuant to the Cuban Assets
Control Regulations {31 CFR part 515). It
has been determined that Atlantic
Pacific, S.A. (APSA) no longer comes
within the scope of the definition of a
“specially designated national” of Cuba
as defined in § 515.306 of the
Regulations; and, therefore, it is
removed from the list of Specially
Designated Nationals.

Specially Designated Nationals of Cuba,
Removal

The list of Specially Designated
Nationals, December 10, 1986 (51 FR
44458), as amended on November 3, 1988
(53 FR 44397), January 24, 1989 (54 FR
3446), March 7, 1989 (54 FR 9431), April
10, 1989 (54 FR 32064), September 20,
1989 (54 FR 38810), October 31, 1989 (54
FR 45730), November 29, 1989 (54 FR
49258) and January 26, 1990 (55 FR 2644),
is amended by remaving the name:
Atlantic Pacific, S.A. [APSA), Panama.

Dated: March 8, 1990.

R. Richard Newcomb,

Director, Office ef Foreign Assets Control.
Approved: March 13, 1990.

Peter K. Nunez,

Assistant Secretary, (Enforcement).

|FR Doc. 90-7461 Filed 3-28-90; 11:53 am]

BILLING CODE 4810-25-M

DEPARTMENT OF DEFENSE
Department of the Navy
32 CFR Part 752

Admiralty Claims Provisions

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its Admiralty Claims
Regulations. This revision reflects
changes by the Secretary of the Navy to
the delegation of autherity to
compromise and settle admiralty claims,
and correction of statutory citations and
other matters, and is intended to update
and clarify these agency procedural
rules for better understanding by the
public.

EFFECTIVE DATE: March 23, 1990.

FOR FURTHER INFORMATION CONTACT:
Captain P.C. Turner, JAGC, U.S. Navy
Admiralty Counsel, Office of the Judge
Advocate General Navy Department,
200 Stevall Street, Alexandria, VA
22332-2400 Telephone number: (202)
325-9744.

SUPPLEMENTARY INFORMATION: Part 752
of chapter VI, title 32 of the Code of
Federal Regulations is being amended to
update and clarify Department of the
Navy (DON} admiralty claims
procedures. This regulation involves an
established body of technical
regulations.

Routine amendments are necessary to
keep them operationally current. Since
this regulation contains only minor
technical amendments to DON claims
procedures, netice and public comment
under 5 U.S.C. 533(b) are unnecessary.

The Department of the Navy has
determined that this regulation is not a
major rule as defined by Executive
Order 12291, is not subject to the
relevant provisions of the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354), is
not subject to the relevant provisions of
the National Environmental Policy Act
of 1969 (42 U.S.C. 4321-4347). and does
not contain reporting or record keeping
requirements under the criteria of the
Paperwork Reduction Act of 1980 [Pub.
L. 96-511).

List of Subjects in 32 CFR Part 752

Adminisfrative practice and
procedure.

PART 752—{AMENDED]

Accordingly, 32 CFR part 752 is
amended as follows:

1. The authority citation for 32 CFR
part 752 is revised to read:

Authority: 5 U.S.C. 301; 10 U.S.C. 5013, 5148,
and 7621-7623; 32 CFR 700.206 and 700~1202.

2. The Note immediately preceding
§ 7521 is removed.

§752.2 [Amended]

3. Paragraphs (a) and (b) of § 752.2 are
revised to read:

(a) Administrative authority of the
Secretary of the Navy. The Secretary of
the Navy has administrative authority
for settlement and direct payment where
the amount paid dees not exceed
$1,000,000 and where the matter is not in
litigation, of claims for damage caused
by naval vessels or by other property
under the jurisdiction of the Navy, or
damage caused by a maritime tort
committed by an agent ar employee of
the Navy, and for towage or salvage
services rendered to naval vessels (10
U.S.C. 7622 (1982)). The Secretary also
has authority to settle affirmative

admiralty claims for damage caused by i
a vessel or floating object to property ‘
under the jurisdiction of the Navy (10 ‘
U.S.C. 7623 (1282)).

(b} Admiralty Division of the Office of
the Judge Advocate General. The Navy's
admiralty-tort claims are processed and
adjudicated in the Admiralty Division of
the Office of the Judge Advocate
General. All correspondence with the
Admiralty Division should be addressed
to the Office of the Judge Advocate
General (Code 31), Navy Department,
200 Stovall Street, Alexandria, Virginia
22332-2400.

. * . . -

§752.3 [Amended]

4, Paragraphs (a) and (c) of § 752.3 are
revised to read:

B * - * .

(a) Settlement authority. 10 U.S.C.
7622 (1982) provides settlement
authority for “(1) Damage caused by a
vessel in the naval service or by other
property under the jurisdiction of the
Department of the Navy; (2)
compensation for towage or salvage
service, including contract salvage,
rendered to a vessel in the naval service
or to other property of the Navy; or(3)
damage caused by a maritime tort
committed by any agent or employee of
the Department of the Navy or by
property under the jurisdiction of the
Department of the Navy." The limit on
the Secretary’s settlement authority is
payment of $1,000,000. A clainy which is
settled for an amount over $1,000,000 is
certified to Congress for payment.
Section 7622 provides that the Secretary
may delegate his settlement authority in
matters where the amount to be paid is
not over $100,000. Under the Secretary's
delegation, settlements not exceeding
$100,000 may be effected by the Judge
Advocate General, Deputy Judge
Advocate General, Assistant Judge
Advocate General (General Law), and
the Deputy Assistant Judge Advocate
General (Admiralty). Authority has also
been delegated to Deputy Commander
in Chief, U.S. Naval Forces, Europe, and
to Commander Sixth Fleet, to pay
admiralty claims against the Navy not
exceeding $10,000, and to Commander
Fleet Air, Caribbean, for damage to
fishing equipment arising in Culebra-
Vieques waters, not to exceed $3,000.

(c) Settlement procedures. Where the
amount paid is over $100,000, after
agreement is reached with counsel or
claimants, the procedure is to prepare a
settlement recommendation for the
approval of the Secretary of the Navy.
When settlement has been approved,
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the voucher required for effecting
payment is prepared.

The settlement check is then
exchanged, in keeping with the
commercial practice, for an executed
release. In some situations, where the
exchange of documents is impracticable,
a claimant is requested to forward the
executed release by mail, on the
understanding that the release does not
become effective until the check is
received in payment. Claims settled
under 10 U.S.C. 7622 are paid out of
annual Department of Defense
eppropriations.

* * * * *

§752.4 [Amendad]

5. Paragraphs (a) and (c) of § 752.4 are
revised to read:

* - * - *

{a) Settlement cuthority. The Navy
has the same authority to settle
affirmative admiralty claims as it does
claims against the Navy. The statute
conferring this authorization is codified
in 10 U.S.C. 7623 (1982), and is the
reciprocal of 10 U.S.C. 7622 (1982)
referred to in § 752.3.

* » - * .

(c) Statute of limitation. The United
States is subject to a three-year statute
of limitation when it asserts an
affirmative claim for money damages
grounded in tort. This limitation is
subject to the usual exclusions, such as
inability to prosecute due to war,
unavailability of the “res" or defendant,
and certain exemptions from legal
process (28 U.S.C. 2415, 2416 (1982)).

- * * * -

§752.5 [Amended]

6. Paragraph (b) of § 752.5 is revised to
read:

* * . - *

(b) Affirmative claims. Authorization
for the settlement of affirmative salvage
claims is contained in 10 U.S.C. 7365
(1982). Assertion of such claims is
handled in the first instance by the
Assistant Supervisor of Salvage
(Admiralty), USN, Naval Sea Systems
Command (SEA OOCL), Washington,
DC 20362-5101. Salvage claims are
referred to the Admiralty Division only
if the Assistant Supervisor of Salvage
(Admiralty) is unsuccessful in making
collection. Any money received in
settlement of affirmative salvage claims
is credited to appropriations for
maintaining salvage facilities by the
Navy, pursuant to 10 U.S.C. 7367 (1982).

Dated: March 23, 1990.
Sandra M. Kay,

Department of the Navy, Alternate Federal
Register Liaison Officer.

[FR Doc, 90-7438 Filed 3-30-90; 8:45am|
BILLING CODE 3810-01-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1801, 1803, 1806, 1807,
1819, 1822, 1825, 1837, 1839, 1842,
1845, and 1852

RIN 2700-AA87, 2700-AA92
[NASA FAR Supplement Directive 89-3.]

Acquisition Regulation; Miscellaneous
Amendments to NASA FAR
Supplement

AGENCY: Office of Procurement,
Procurement Policy Division, NASA.

ACTION: Final rule.

SUMMARY: This document amends the
NASA Federal Acquisition Regulation
Supplement (NFS) to reflect the final
version of an interim rule and to
accommodate a number of
miscellaneous changes implementing
higher level issuances and other changes
dealing with NASA internal or
administrative matters.

EFFECTIVE DATE: March 31, 1990.

FOR FURTHER INFORMATION CONTACT:
W.A. Creene, Chief, Regulations
Development Branch, Procurement
Policy Division (Code HP), Office of
Procurement, NASA Headquarters,
Washington, DC 20546, Telephone: (202)
453-8923.

SUPPLEMENTARY INFORMATION:
Background

The major changes involve: (1) The
limitation on the payment of funds to
influence Federal transactions; (2)
acquisition forecasting; (3) Trade
Agreements Act Threshold; (4) Advisory
and Assistance Services; and (5)
delegation of procurement authority
procedures. Subpart 18-25.71 was
originally published as an interim rule
on April 27, 1989 (54 FR 18112), with a
correction May 8, 1989 (54 FR 19576).
The only substantive public comment
received was accommodated in the May
8, 1989, correction. The NASA FAR
Supplement, of which this rule is a part,
is available in its entirety on a
subscription basis from the
Superintendent of Documents,
Government Printing Office,
Washington, DC 20402. Cite GPO
Subscription Stock Number 933-003-
00000-1. It is not distributed to the

public, either in whole or in part,
directly by NASA.

Impact

The Director, Office of Management
and Budget (OMB), by memorandum
dated December 14, 1984, exempted
certain agency procurement regulations
from Executive Order 12291. The
regulations herein are in the exempted
category. NASA certifies that this
regulation will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.). The
regulation imposes no burdens on the
public within the ambit of the
Paperwork Reduction Act, as
implemented at 5 CFR part 1320.

List of Subjects in 48 CFR Parts 1801,
1803, 1806, 1807, 1819, 1822, 1825, 1837,
1839, 1842, 1845, and 1852

Government procurement.
S.]. Evans,
Assistant Administrator for Procurement.
1. The authority citation for 48 CFR
parts 1801, 1803, 1806, 1807, 1819, 1822,
1825, 1837, 1839, 1842, 1845, and 1852
continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1801—FEDERAL ACQUISITION
REGULATIONS SYSTEM

PART 1803—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

2.-3. Section 1803.602 is revised to
read as follows:

1803.602 Exceptions.

The Administrator has delegated to
the Assistant Administrator for
Procurement authority to authorize an
exception to the policy in FAR 3.601 (see
NMI 5101.8, Delegation of Authority—To
Take Actions in Procurement and
Related Matters (Assistant
Administrator for Procurement)). The
Assistant Administrator for
Procurement hereby redelegates this
authority to a head of contracting
activity (HCA) for individual actions in
the aggregate of $100,000 and below,
inclusive of follow-on procurements,
with concurrence by the HCA's Office of
Chief Counsel. All requests above the
HCA's authority shall be forwarded to
the Assistant Administrator for
Procurement (Code HS) for approval.

4. Subpart 1803.8 is added to read as
follows:

Subpart 1803.8—Limitation on the Payment
of Funds to Influence Federal Transactions

1803.804 Policy.
1803.806 Processing suspected violations.
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Subpart 1803.8—Limitation on the
Payment of Funds To Infiluence
Federal Transactions.

1803.804 Policy.

(a) The Headquarters Procurement
Management Division (Code HM) is
responsible for collecting and compiling
contractors' disclosures and for
preparing the report for submission te
Congress.

(b) Procurement officers shall forward
one copy of each Disclesure of Lobbying
Activities Form furnished pursuant to
FAR 3.803 to Code HM. The original
shall be retained in the contract file.
Forms shall be submitted quartecly by
the 15th of the month following the end
of the guarter.

1803.806 Processing suspected violations.

The Assistant Administrator for
Procurement (Code HP) is the
designated official to whom suspected
violations of the Act shall be referred.

PART 1806—COMPETITION
REQUIREMENTS

1806.304-70 [Removed]}
5. Section 1806.304-70 is removed.

PART 1807—ACQUISITION PLANNING
1807.7103-1 [Amended]

6. Section 1807.7103-1(a) is revised to
read as follows:

(a) Prior to July I5th of every year,
each installation shall submit to the
Assistant Administrator for
Procurement (Code HS) a Master Buy
Plan (original and eight copies) for the
next fiscal year, listing in it every known
procurement that (1) meets the criteria
in 1807.7102, (2] is expected to be
initiated in that fiscal year, and (3) has
not been included in a previous Master
Buy Plan or amendment to a Master Buy
Plan. The plan shall include any phased
precurement whose overall value
exceeds the dollar threshold in
1807.7102, even if the value of the initial
phase is below the threshold. Initial
phase for all procurements is considered
to be Phase B or its equivalent.

- - - » -

PART 1819—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

7. Subpart 1819.8 is amended as set
forth below:

1819.801, 1819.803, 1819.808, 1819.809,
1819.809-1 [Removed] ‘

a. Sections 1819.801, 1819.803,
1819.808, 1819.809, and 1819.809-1 are
removed.

b. The heading and text of section
1819.804 is revised to read as follows:

1619.804 Evaluation, offering, and
acceptance.

The Small Business Specialist shall
review and evaluate all procurement
requirements to determine their
suitability for offering to SBA for 8(a)
acceptance and make a
recommendation to the contracting
officer concerning award to SBA.

PART 1822—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

1822.804, 1822.805 and 1822.805-70
[Removed]

8. Sections 1822.804. 1822.805 and
1822.805-70 are removed.

8A. Subpart 1822.8 is revised to read
as follows:

1822.804-2 Construction.

Each procurement office will maintain
and furnish to contracting officers the
listing required by FAR 22.804-2(b). The
Assistant Administrator for
Procurement (Code HP] will furnish the
listing to be maintained. The current
listing is 45 FR 85979 “Goals for
Minority Participation in the
Construction Industry” (October 3,
1980).

1822.807 Exemptions.

Requests for exemption pursuant to
FAR 22.807(a}(1) shall be forwarded to
the Administrator through the
Headquarters Procurement Policy
Division (Code HP), which shall obtain
concurrence from appropriate Officials-
in-Charge. Requests shall be
accompanied by detailed written
justification and the proposed
exemption request for signature.

1822.870 Reports and other required
information.

(a) If an offeror completes a negative
representation pursuant te FAR §2.222—
22, the coniracting officer shall obtain
the contractor's initial report within 30
days of contract award and retain it in
the contract file. Such a report by the
prime or subcontractor is required by 41
CFR 60-1.7 and FAR 22.8.

(b) If requested by a contractor or
subcontractor, any reports filed with the
contracting officer shall be held in
confidence as privileged information in
accordance with 32 CFR 286.6(b}(4). All
reports required by 1822.870(a) may be
used only for the administration of
Executive Order 11246, the Civil Rights
Act of 1964, or in furtherance of the Act
or Executive Order.

PART 1825—FOREIGN ACQUISITION

9. Section 1825.108 is added to read as
follows:

1825.108 Excepted articles, materials, and
supplies.

NASA has determined that the end
products listed at FAR 25.108(d) shall be
treated as domestic.

1825.402 [Amended]

10. In section 1825.402, the amount
“$156,000" is changed to “$172.000."

11. Subpart 1825.71 is revised to read
as follows:

Subpart 1825.71—NASA Domestic
Preference

1825.7100 Scope of subpart,

1825.7101 Definitions.

18257102 Policy.

1825.7103 Procedures.

18257104 Determination by United States
Trade Representative.

1825.7105 Solicitation provision and
contract clause.

Subpart 1825.71—NASA Domestic
Preference

1825.7100. Scope of subpart.

This subpart implements sec. 209 of
Pub. L. 100-685, the National
Aeronautics and Space Administration
Authorization Act of 1989 and applies
only to solicitations and contracts which
are more than 50% funded with Fiscal
Year 1980 funds.

1825.7101 Definitions.

Code country, as used in this subpart,
means a country that is a signatory to
the Agreement on Government
Procurement [the “Procurement Code”),
The Code countries are Austria,
Belgium, Canada, Denmark, Federal
Republic of Germany, Fintand, France,
Hong Kong, Ireland, Israel, taly, Japan,
Luxembourg, Netherlands, Norway,
Singapore, Sweden, Switzerland, and
United Kingdom.

Code country end product, as used in
this subpart, means an article that (a) is
wholly the growth, product, or
manufacture of the Code country, or (b}
in the case of an article which consists
in whole or in part of materials from
another country or instrumentality, has
been substantially transformed into a
new and different article of commerce
with a name, character, or use distinct
from that of the article or articles from
which it was so transformed. The term
includes services {except transportation
services) ineidental to its supply:
provided, that the value of those
incidental services does not exceed that
of the product itself. It does not include
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service contracts as such (see FAR
25.401).

Components, as used in this subpart,
means those articles, materials, and
supplies incorporated directly into the
end products.

Domestic firm, as used in this subpart,
means a business entity that is
organized under the laws of the United
States and that conducts business
operations in the United States.

Domestic product, as used in this
subpart, means the final manufactured
end product of a domestic firm that will
be completely assembled in the United
States and of which, when completely
assembled, not less than 50 percent of
the cost of all the components will be
domestically incurred.

Foreign firm, as used in this subpart,
means a business entity other than a
domestic firm.

Procurement code, as used in this
subpart, means the Agreement on
Government Procurement (see FAR
25.400).

1825.7102 Policy.

(a) When the use of competitive
procedures to buy an end product (see
FAR 6.1 and 6.2) results in an apparent
award of a contract to a foreign firm, the
contracting officer shall award the
contract to a domestic firm offering a
domestic product if the domestic offer
does not exceed the foreign offer by
more than six percent.

(b) Paragraph (a) of this section does
not apply if—

(1) Such applicability would not be in
the public interest;

(2) Compelling national security
considerations require otherwise; or

(3) The United States Trade
Representative determines that such an
award would be in violation of the
General Agreement on Tariffs and
Trade or an international agreement to
which the United States is a party.
Examples of such international
agreements are the Procurement Code,
the U.S.-Canada Free Trade Agreement,
and the U.S.-Israel Free Trade
Agreement.

1825.7103 Procedures.

(a) The NASA domestic preference
procedure is to be applied when the use
of competitive procedures, including any
other domestic preference program or
exception thereto, indicates award is to
be made to a foreign firm.

(b) The contracting officer shall award
the contract to that domestic firm
offering a domestic product whose price
does not exceed the price of the low
foreign firm by more than six percent,
unless the contracting officer has
documented the file to indicate that one

or more of the conditions at 1825.7102(b)
applies.

1825.7104 Determination by United States
Trade Representative.

The United States Trade
Representative has determined that
when NASA is procuring supply-type
products, application of the domestic
preference established by section 209 of
the National Aeronautics and Space
Administration Authorization Act of
1989 would violate the General
Agreement on Tariffs and Trade, and
certain international agreements to
which the United States is a party, when
the following conditions exist:

(a) NASA is using competitive
procurement procedures; and

(b) NASA receives one or more offers
from foreign firms to supply—

(1) A Code country end product at a
price above the Trade Agreements Act
threshold;

(2) A Canadian end product (see FAR
25.401) at a price above $25,000 and
below the Trade Agreements Act
threshold; or

(3) An Israeli end product at a price
above $50,000.

1825.7105 Solicitation provision and
contract clause.

The contracting officer shall insert the
provision at 1852.225-74, NASA
Domestic Preference Certificate, and the
clause at 1852.225-75, NASA Domestic
Preference, in all competitive
solicitations and contracts for supplies
which are more than 50% funded with
Fiscal Year 1989 funds.

PART 1837—SERVICE CONTRACTING

Subpart 1837.2—[Amended]

12. Subpart 1837.2 is revised to read as
follows:

Subpart 1837.2—Advisory and Assistance
Services

1837.200 Scope of subpart.

1837.202 Policy.

1837.202-70 NASA policy.

1837.202-71 Public inspection.

1837.205 Management controls.
1837.205-70 Requests for approval.
1837.205-71 Negotiation of contracts.

Subpart 1837.2—Advisory and
Assistance Services

1837.200 Scope of subpart.

This subpart implements and
supplements FAR subpart 37.2 and NMI
5104.5, Guidelines for the Use of
Advisory and Assistance Services
Obtained by Contract, and establishes
procedures to be followed in contracting
for advisory and assistance services.

1837.202 Policy.

1837.202-70 NASA policy.

In addition to the prohibitions
regarding advisory and assistance
services listed at FAR 37.202(c)—

(a) Contracts for advisory and
assistance services shall not be
continued longer than five years;

(b) Advisory and assistance services
of individual experts and consultants
shall normally be obtained by
appointment rather than by contract
(see NMI 3304.1, Employment of Experts
and Consultants);

(c) Task orders for advisory and
assistance services issued under the
prime contract between the California
Institute of Technology and NASA for
the operation of the JPL facility must be
reviewed and approved in accordance
with this subpart 1837.2; and

(d) Persons or organizations providing .
advisory and assistance services to
NASA must be free from conflict of
interest as delineated in FAR subpart
9.5, Organizational Conflicts of Interest,
and NFS subpart 1809.5. When
considering advisory and assistance
service arrangements with former
Government employees, compliance
with NFS 1803.7001 and 18 U.S.C. 207 is
required.

1837.202-71 Public inspection.

(a) NASA's annual Appropriations
Act states: “Except as otherwise
provided under existing law or under an
existing Executive Order issued \
pursuant to an existing law, the
obligation or expenditure of any
appropriation under this Act for
contracts for any consulting service
shall be limited to contracts which are
(1) a matter of public record and
available for public inspection, and (2)
thereafter included in a publicly
available list of all contracts entered
into within twenty-four months prior to
the date on which the list is made
available to the public and of all
contracts on which performance has not
been completed by such date. The list
required by the preceding sentence shall
be updated quarterly and shall include a
narrative description of the work to be
performed under each such contract.”

(b) In accordance with paragraph (a)
of this section, on a quarterly basis the
Office of Procurement (Code HM)
prepares a list for public inspection and
distributes it to NASA Information
Centers pursuant to NMI 1382.2 (14 CFR
1206), Availability of Agency Records to
Members of the Public.

(c) Public inspection of advisory and
assistance service contracts and
purchase orders at NASA field
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installations in accordance with the
Appropriations Act shall be limited to
basic contract documents and
modifications. Requests for copies of
contracts or other data will be handled
in accordance with NMI 1382.2.

1837.205 Management controls.

The contracting officer shall include a
copy of the contracting officer’s
technical representative’s report,
required by NMI 5104.5, subparagraph
6.d, in each contract or purchase order
file.

1837.205-70 Requests for approval.

(a) When a NASA field installation or
headquarters office considers advisory
and assistance services necessary and
desirable, in accordance with the policy
in FAR 37.202 and 1837.202-70, the
requiring activity is responsible for
preparing the documentation required
by NMI 5104.5 and securing the prior
approval of the Associate Administrator
for Management (Code N).

(b) Before processing any procurement
action for advisory and assistance
services, the contracting officer shall
provide advice, as necessary, to the
requiring activity on preparing the
documentation required by NMI 5104.5
and ensure that this required
documentation, including the necessary
concurrences/approvals, is included in
the official contract or purchase order
file. For any proposed requirement,
regardless of dollar value, where there is
uncertainty as to whether the
requirement is for advisory and
assistance services, the contracting
officer shall make a determination. For
those requirements determined to be for
advisory and assistance services which
have not been approved by the
Associate Administrator for
Management (Code N), the contracting
officer shall return the procurement
request to the originating office for
action in accordance with NMI 5104.5. In
all such cases, the contracting officer's
determination is final,

1837.205-71 Negotiation of contracts.

(a) Contracting Officers shall include
in all solicitations for advisory and
assistance services a requirement that
each offeror furnish the following
information with the proposal,
regardless of the pricing arrangements
anticipated:

(1) The names and qualifications of
principal members of the contractor
organization who will be responsible for
the project.

(2) The title of each official and the
number of employees who will
participate.

(3) The estimated number of hours
that each official and employee will
contribute to the proposed project.

(4) The standard billing rate per hour
for each official and employee.

(b) In addition, the solicitation and the
resulting contract shall require that—

(1) The contractor warrants that the
rates quoted are not in excess of those
charged nongovernmental clients for the
same services performed by the same
individuals;

(2) The Government has the right to
the working papers used by the
participating officials and employees of
the firm or organization in connection
with the project;

(3) Publication or distribution of the
study, data, or related material is
prohibited, except to the extent
authorized by the contracting officer;
and

(4) The contractor agrees that any
reports regarding organizational matters
(as required by the contract) shall
include, when feasible and in addition
to the recommendations, alternative
methods to be considered and the pros
and cons of each alternative.

PART 1839—ACQUISITION OF
INFORMATION RESOURCES

13. Subpart 1839.70 is amended as set
forth below:

a. Section 1839.7001 is revised to read
as follows:

1839.7001 Policy.

The Associate Administrator for
Management, with the concurrence of
the Assistant Administrator for
Procurement, has responsibility for
submitting agency procurement requests
(APRs) to the GSA to obtain delegations
of procurement authority (DPAs) for
ADPE. Telecommunications services
shall be obtained in accordance with
NMI 2520.1, Communications System
Management.

1839.7003-1 [Amended]

b. In section 1839.7003-1(d), “(Code
HP)" is changed to “(Code HS) of™.

1839.7003-2 [Amended]

c. In section 1839.7003-2(c)(5)(ii).
"Code HP" is changed to "'Code HS"
and in 1839.7003-2(c)(7) “Code HP" is
changed to read "NASA".

d. Section 1839.7003-3 is revised to
read as follows:

1839.7003-3 Submission.

Forward two copies of requests for
DPAs to the Assistant Administrator for
Procurement (Attn: Code HS). Allow a
minimum of nine weeks for processing.

1839.7004 [Amended]

e. In section 1839.7004, paragraph (a) is
deleted; paragraph (b) is redesignated
as (a) and amended by changing “Code
NT" to “Code NTD"; and paragraph (c)
is redesignated (b).

f. Sections 1839.7005 and 1839.7006 are
revised to read as follows:

1839.7005 Coordination.

(a) Requests for DPAs are subject to
general review, comparison with
acquisition plans, and discussion
between Codes HS and NTD before
submission of an APR to GSA.

(b) Communications with GSA
regarding APRs shall be through the
Headquarters Information Resources
Management Policy Division (Code
NTD), unless that office directs
otherwise. Installations may respond to
contacts initiated by GSA, but should
inform Code NTD of the contact and its
nature.

(c) NASA will not normally make
presentations to GSA regarding APRs
unless requested by GSA. Any
exceptions are subject to coordination
by Codes HS and NTD.

1839.7006 DPA transmittal.

GSA's delegations of procurement
authority to NASA are transmitted to
the Associate Administrator for
Management or designee (Code NTD),
and are in turn sent to the appropriate
procurement officer by transmitting the
signed DPA with a cover letter
containing additional instructions and
guidance. Questions regarding the DPA
shall be referred to Code NTD.

PART 1842—CONTRACT
ADMINISTRATION

1842.102-70 [Amended]

14. In section 1842.102-70, the numbers
(1) and (2) are removed.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

1852.208-83 [Amended]

15. Section 1852.208-83 is amended as
set forth below:

a. The citation "1808.002-76" is
changed to read ''1808.002-71."

b. In the clause, Acquisition of
Helium, the date "DECEMBER 1988" is
changed to “"MARCH 1990".

c. Paragraph (a) of the clause is
revised to read as follows:

(a) In accordance with 30 CFR parts
601 and 602, helium furnished under this
contract (purchase order) shall be
Department of the Interior, Bureau of
Mines, helium or shall be replaced by
the supplier with an equivalent volume
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of helium purchased from the Bureau of
Mines.

- * - - .

16. Section 1852.225-74 is revised to
read as follows:

1852.225-74 NASA Domestic Preference
Certificate.

As prescribed in 1825.7105, insert the
following provision:

NASA Domestic Preference Certificate (April
1989)

(a) For purposes of this provision, the
following definitions apply:

“Code country,” as used in this subpart,
means a country that is a signatory to the
Agreement on Government Procurement (the
“Procurement Code"). The Code countries are
Austria, Belgium, Canada, Denmark, Federal
Republic of Germany, Finland, France, Hong
Kong, Ireland, Israel, Italy, Japan,
Luxembourg, Netherlands, Norway,
Singapore, Sweden, Switzerland, and United
Kingdom.

""Code country end product,” as used in this
subpart, means an article that () is wholly
the growth, product, or manufacture of the
Code country, or (b) in the case of an article
which consists in whole or in part of
materials from another country or
instrumentality, has been substantially
transformed into a new and different article
of commerce with a name, character, or use
distinct from that of the article or articles
from which it was so transformed. The term
includes services (except transportation
services) incidental to its supply; provided,
that the value of those incidental services
does not exceed that of the product itself. It
does not include service contracts as such
(see FAR 25.401).

"Components,” as used in this provision,
means those articles, materials, and supplies
incorporated directly into the end products.

“Domestic firm," as used in this provision,
means a business entity that is organized
under the laws of the United States and that
conducts business operations in the United
States.

“Domestic product™ means the final
product of a domestic firm that will be
completely assembled in the United States
and of which, when completely assembled,
not less than 50 percent of the cost of all the
components will be domestically incurred.

“Foreign firm,” as used in this provision,
means a business entity other than a
domestic firm.

“Foreign product,” as used in this
provision, means a product other than a
domestic product.

(b) The offeror certifies thatitis [ ]is not
| ] a domestic firm.

(¢} The offeror certifies that (1) each final
product, except those listed below, will be
completely assembled in the United States
and (2) when completely assembled, not less
than 50 percent of the cost of all the
components of the final product will be
domestically incurred.

Foreign products {also specify if a product
is a Code-country, Canadian, or Israeli end
product):

(End of provision)

17. Section 1852.225-75 is revised to
read as follows:

1852.225-75 NASA Domestic Preference.
As prescribed in 1825.7105, insert the
following clause:

NASA Domestic Preference (April 1989)

(a) The NASA domestic preference {P.L.
100-147, 101 Stat. 866) provides that NASA
give preference 10 domestically produced and
assembled final products of domestic firms.

“Components,” as used in this clause,
means those articles, materials, and supplies
incorporated directly into the end products,

“Domestic firm" means a business entity
that is organized under the laws of the United
States and that conducts business operations
in the United States.

“Foreign firm" means a business entity that
is not a domestic firm.

(b) The contractor, if certified as a
domestic firm, shall deliver only the final
product of a domestic firm that will be
completely assembled in the United States
and of which, when completely assembled,
not less than 50 percent of the cost of all the
components will be domestically incurred.
(End of clause)

[FR Doc. 80-7379 Filed 3-30-90; 8:45 am]

BILLING CODE 7510-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB35

Endangered and Threatened Wildlife
and Plants; Determination of
Threatened Status for the Mojave
Population of the Desert Tortoise

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines the Mojave
population of the desert tortoise
(Gopherus agassizii) to be a threatened
species pursuant to the Endangered
Species Act of 1973, as amended (Act).
The Mojave population covered by this
rule includes all tortoises north and
west of the Colorado River in California,
southern Nevada, southwestern Utah,
and northwestern Arizona. Construction
projects such as roads, housing
developments, energy developments and
conversion of native habitats to
agriculture have destroyed habitat
supporting tortoises in the Mojave
population. Grazing and off-road-vehicle
use have degraded additional habitat.
The continued existence of the Mojave
population also is threatened by illegal
collection, an upper respiratory disease,
excessive predation of juvenile tortoises
by common ravens, and other factors.

The listing of the Mojave population of
the desert tortoise as threatened
provides protective measures of the Act
and will provide for an active recovery
program for the population. For
purposes of regulating commerce and
taking of federally listed species, the
rule determines the Sonoran population
of the desert tortoise found outside its
natural range of Arizona (south and east
of the Colorado River) and Mexico to be
a threatened species due to similarity of
appearance to the Mojave tortoises.

EFFECTIVE DATE: The effective date of
this rule is April 2, 1990.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, 1002 NE Holladay Street,
Portland, Oregon 97232-4181.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert Ruesink, Chief, Branch of
Endangered Species at the above
address (503/231-6131 or FTS 429-6131).

SUPPLEMENTARY INFORMATION:

Background

The desert tortoise is one of three
species in the genus Gopherus found in
the United States. The Berlandier's
tortoise (G. berlandieri) is found in
northeastern Mexico and southern
Texas. The gopher tortoise (G.
polyphemus) is found in the hot, humid
portions of southeastern United States.
G. agassizii is relatively large, with
adults measuring up to 15 inches in shell
length and inhabits the Mojave,
Colorado, Sonoran, and Sinaloan
deserts in the southwestern United
States and adjacent Mexico. G. agassizii
has been referred to in the literature as
Xerobates agassizii or Scaptochelys
agassizil.

Recent studies based on shell shape
and variations in genetic composition
indicate that the species has two
distinct populations, the Mojave and
Sonoran populations. The Mojave
population may be further divided into
two subpopulations based on allozyme
and mitochondrial DNA analysis. The
genetic differences within the Mojave
population appear to be more like a
cline or gradation from east to west.

The Colorado River has been an
effective geographic barrier, separating
the'Mojave and the Sonoran populations
for millions of years. The Mojave
population is found to the west and the
north of the river and the Sonoran
population is found to the east and
south. The Mojave population may be
further divided into two subpopulations,
western and eastern. A low sink that
generally runs from Death Valley to the
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south may be used to separate the
western and eastern subpopulations.
The western Mojave subpopulation
includes tortoises occurring within the
western Mojave Desert, west of this
sink. The eastern Mojave subpopulation
includes tortoises in eastern California
(Mojave and Colorado Deserts),
southern Nevada, northwestern Arizona,
and Utah. The northeastern corner of
the population's range is sometimes
referred to as the Beaver Dam Slope
subpopulation. In 1980 the Beaver Dam
Slope subpopulation was listed as
threatened in Utah. However, the
Beaver Dam Slope subpopulation also
encompasses tortoises in parts of
Nevada and Arizona that were not
listed. This rule treats the entire Beaver
Dam Slope subpopulation as part of the
Mojave population of the desert tortoise.
Tortoises occur in creosote bush (Larrea
tridentata), cactus and shadscale
(Atriplex confertifolia) scrub habitats,
and Joshua tree (Yucca brevifolia)
woodlands (Dodd 1986).

The Desert Tortoise species is long-
lived with a relatively slow rate of
reproduction. Animals do not reach
sexual maturity until they are 10 to 15
years old. Tortoise populations are
probably dependent on relatively rare
years of sufficient and timely
precipitation to produce sufficient forage
for reproduction and survival. This life
history makes a species susceptible to
environmental perturbations that may
affect recruitment of young animals into
the population, or survival of breeding
adults before replacement.

Analysis of study plot data from sites
in the western Mojave Desert indicate
that subpopulations (both adults and
especially juveniles) have declined over
the last decade. Vandalism, collecting,
raven predation, and disease are a few
of the many factors that are implicated
in population declines. Habitat
conditions have deteriorated and/or
habitat has been lost in certain localities
resulting from urban, energy, and
mineral development; conversion of
native habitats to agriculture (*'ag-land
conversion'); vehicle-oriented
recreation; livestock grazing; military
activities; and other uses. Luckenbach
(1982) concluded that human activity is
the most significant cause of tortoise
mortality.

The eastern Mojave subpopulation
includes tortoises in the Mojave Desert
in eastern California, southern Nevada,
extreme northwestern Arizona (north of
the Grand Canyon) and the Beaver Dam
Slope and the Virgin River Basin of
southwestern Utah. The Beaver Dam
Slope subpopulation of the Mojave
population of desert tortoises was listed

in Utah as threatened with critical
habitat on August 20, 1980 (45 FR 55654).
Eastern Mojave tortoises occur in
creosote bush-burro bush (Ambrosia
dumosa) or creosote bush-Joshua tree
vegetation types. Analyses of data
suggest that there has been a notable
decline in population numbers at the
northeast end of the range in Utah and
extreme northern Arizona in the Beaver
Dam slope subpopulation. The rest of
the eastern Mojave population shows a
decline in juveniles, but data are
insufficient to indicate a clear trend in
overall numbers. Urban development,
long-term livestock grazing, mining, off-
road vehicle use, collecting, military
activities, and many other human-
related uses continue to adversely affect
tortoises in the eastern Mojave.

Land that supports the Mojave
population of the desert tortoise is
owned by a wide variety of agencies
and individuals. About half of the land
is owned by the Bureau of Land
Management. Other Federal holdings
include military installations such as
Fort Irwin, Edwards Air Force Base,
Twenty-nine Palms Marine Corps
Training Facility, Chocolate Mountains
Gunnery Range and China Lakes Naval
Weapons Station. Tortoises are also
found on lands managed by Indian
tribes. About two-thirds of the habitat is
federally owned. The State governments
own small amounts of land supporting
the tortoise. Private parties also own
large amounts of habitat, particularly
near the growing urban centers. In
several portions of the Mojave Desert
alternating sections are owned by
private parties and the Bureau,

The distribution of Sonoran
population includes Arizona (south and
east of the Colorado River) and Mexico.
Tortoises in this area are found
predominately on steep, rocky slopes of
mountain ranges or sloping foothills,
primarily in Arizona upland vegetation
dominated by palo verde (Cercidium
floridum) and saguaro cactus
(Carnegiea gigantea). The distribution of
the present population and habitat is
patchy and disjunct. Some habitat has
been lost from expansion of urban
areas, grazing, mining, and fire. Tortoise
occupy thornscrub habitats in Sonora
and northern Sinaloa, Mexico where
they apparently may not dig burrows.
Virtually no information exists on
distribution and abundance in this
habitat type.

The Service received a petition on
September 14, 1984, from the
Environmental Defense Fund, Natural
Resources Defense Council and
Defenders of Wildlife to list the desert
tortoise in Arizona, California, and

Nevada as endangered under the Act.
The Service determined in September
1985 that the proposed listing of the
tortoise within the three petitioned
States was warranted but precluded by
other listing actions of higher priority
under authority of section 4(b)(3)(B)(iii)
of the Act. Annual findings of warranted
but precluded have been made in each
subsequent year since 1985 under
authority of section 4(b)(3)(C) of the Act.

Data collected on the Mojave
population within the last year indicate
that many local tortoise subpopulations
throughout the range of the population
have declined precipitously. The
apparent distribution of Upper
Respiratory Disease Syndrome (URDS),
not identified before 1987 in wild
tortoises, has suggested the possibility
of an epizootic condition and thus may
be a significant contributing factor to the
current high level of tortoise losses
documented from certain localities.

On May 31, 1989, the same three
environmental organizations which
petitioned the Service in 1984 provided
substantial new information and
petitioned the Service to list the desert
tortoise as an endangered species
throughout its range in the United States
under the expedited emergency
provisions of the Act. This second
petition, treated by the Service as a
petition under the Administrative
Procedure Act, was received on June 2,
1989. In response to this petition, the
Service conducted an extensive review
of existing information on URDS,
evidence of osteomalacia and
osteoporosis, and the current status of
the tortoise.

As a result of this and other
information, the Service determined the
Mojave population of the desert tortoise
to be an endangered species under an
emergency rule issued on August 4, 1989,
The Service did not take emergency
action to reclassify the Beaver Dam
Slope subpopulation in Utah to
endangered because it was already
protected by the Act. The emergency
rule ceases to have force and effect on
April 2, 1990. See 16 U.S.C. 1533(b)(7).
On October 13, 1989, the Service
published a proposed rule (54 FR 42270)
to list the Mojave population of the
desert tortoise as endangered. As a
result of this proposed rule, a public
comment period was opened, and three
public hearings were held. See Summary
of Comments and Recommendations
below.

Because the emergency rule expires
on April 2, 1990, it is necessary that this
rule be effective upon publication to
provide for continued protection under
the:Act. A lapse in protection for the
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Mojave desert tortoise population could
result in irrevocable harm to the
population if urban construction projects
and other activities resume resulting in
take of tortoises and destruction of
habitat. If protection were to lapse,
serious law enforcement problems
would arise because the Government
would have to prove that allegedly
unlawful takings did not occur during
the period of the lapse. Accordingly, the
Service finds that good cause exists for
this rule to take effect immediately upon
publication.

This rule constitutes the Service's
final action on the above petitions to list
the desert tortoise, regarding the
petitions’ application to the Mojave
population of the tortoise in the United
States (north and west of the Colorado
River). The Service will continue to
evaluate the status of the Sonoran
population (tortoises located south and
east of the Colorado River), and in
settlement of litigation, has agreed that
on or before January 15, 1991, it will
determine either that a proposal to list
the Sonoran population of desert
tortoises as an endangered or
threatened species is warranted, as
provided in Section 4(b)[3)(B)(ii) of the
Act, 16 U.S.C. 1533(b)(3)(B)(ii), or that
such action is not warranted, as
provided in Section 4(b)(3)(B)(i) of the
Act, 18 U.S.C. 1533(b}(3)(B)(i).

Summary of Comments and
Recommendations

In the October 13, 1989, proposed rule
and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final decision on listing.
Appropriate State agencies, county and
city governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. A newspaper
notice was published in the Bakersfield
Californian (November 3, 1989), Barstow
Desert Dispatch (November 3, 1989),
Lake Powell Chronicle (November 3,
1988), Las Vegas Review-Journal
(November 3, 1989), Las Vegas Sun
(November 8, 1989), Lincoln County
Record (November 9, 1989), Palm
Springs Desert Sun (November 3, 1989),
Palo Verde Valley Times (November 3,
1989), Ridgecrest Daily Independent
(November 3, 1969), Riverside Press-
Enterprise (November 3, 1889), St.
George Daily Spectrum (November 3,
1989), and San Bernardino Sun
(November 3, 1989), all of which invited
general public comment and gave notice
of public hearings. Public hearings were
conducted in Riverside, California on
November 20, 1989; Las Vegas, Nevada

on November 28, 1989; and St. George,
Utah on November 29, 1989. A total of
133 individuals provided oral and/or
written comments at the hearings. An
extension of the comment period to
January 19, 1990, was published on
December 15, 1989 (54 FR 51432) and
corrected on January 12, 1990 (55 FR
1230).

During the comment period, totaling
98 days, 1.909 written and oral
comments on listing were received. Of
the 1,882 comments that stated a
position on listing, 1,072 (57 percent)
supported listing, 205 (11 percent)
supporied listing for part of the
population's range, and 608 (32 percent)
opposed listing; 27 comments stated no
position. These comments are
summarized below.

Support for the listing preposal was
expressed by California Department of
Fish and Game, Arizona Game and Fish
Department, and Utah Division of
Wildlife Resources. Nevada Department
of Wildlife supported listing the desert
tortoise as threatened. The Bureau of
Land Management (Bureau), U.S. Air
Force, California Department of Parks
and Recreation, Mexico's Fauna
Silvestre, 51 conservation organizations
(or branches thereof), and 1,013 other
interested parties also supported listing.

Opposition to the listing proposal was
expressed by Utah Division of Lands
and Forestry, California Off-Highway
Motor Vehicle Recreation Commission,
Five-county Association of
Governments (southwest Utah),
Washington County in Utah, 25
organizations, and 578 other interested
parties. Comments questioning or
opposing the listing also were submitted
by Clark County, Nevada; Utah Office of
Planning and Budget; Utah Division of
Agriculture; City of St. George; and
Bureau of Reclamation.

Analysis of written comments and
cral statements obtained during the
comment period and the public hearings
is combined in the following summary.
All issues raised by those presenting
comments, including oppesing
comments and other comments
questioning the rule, can be placed in a
number of general groups depending on
content. These categories of comment,
and the Service's response to each, are
listed below.

Comment 1: The Service lacks
sufficient biological information needed
to make a determination on the
appropriateness of listing the tortoise.

Service response: The Service
believes that sufficient biological
information exists upon which to make a
determination on the appropriateness of
listing for the Mojave population of the

desert tortoise based upon long-term
biological studies primarily conducted
by the Bureau. The Mojave population
of the desert tortoise is threatened by
loss and degradation of habitat due to
construction activities (roads, pipelines,
powerlines, housing developments,
energy developments, etc), mining
activities, grazing, and off-road-vehicle
use. An upper respiratory disease has
been identified in many areas (see
Factor C in the “Summary of Factors
Affecting the Species™). In localized
areas, predation of juvenile tortoises by
ravens has greatly reduced recruitment
into the adult population (Berry 1989
pers. comm.). Factors adversely
affecting the long term survival of the
Mojave population of the desert tortoise
are documented under the section
entitled “Summary of Factors Affecting
the Species".

Comment 2: The Service should
determine precisely why the tortoise is
declining prior to its listing.

Service response: The Act requires the
Service to make determinations on the
appropriateness of listing based upon
the best biological information
available. The Service is not required to
know the exact extent to which many
factors may affect a species. In the case
of the Mojave population of the tortoise
many factors apparently act
cumulatively to threaten its continued
existence; and no one threat alone
appears sufficient to cause the trends
that have been noted. Although the
extent of each adverse activity or
disease on the overall population is not
precisely known, available data indicate
a decline in numbers in portions of the
population’s range. For the Service to
not proceed with the information now
available would not be in keeping with
the mandates of the Act.

Comment 3: Data demonstrating a
decline in desert tortoise populations
are flawed because of sampling
techniques and data analyses.

Service response: The Service is
aware that there are assumptions and
possible flaws in the design and
implementation of desert tortoise
transects and permanent plots to
monitor population distribution and
numbers. For example, different
sampling methods and variable research
efforts were used. In analyzing the
available data on the desert tortoise, the
Service has considered these
assumptions and possible flaws as well
as various ways to interpret analysis of
data. However, the Service concludes
that the data are sufficient to indicate a
downward trend in tortoise populations
(both adults and juveniles) in the
western and northeastern Mojave
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Desert; juvenile tortoise numbers show a
decline at some locations in the eastern
Mojave Desert.

Comment 4: The Service should
conduct more research prior to listing
the tortoise.

Service response: After a thorough
review of the status information the
Service concluded that sufficient
biological information existed to support
threatened status for the Mojave
population of the tortoise to be
threatened. As with most listed species,
the Service recognizes additional
research will be an integral part of the
future management for the desert
tortoise.

Comment 5: The desert tertoise is
widespread and therefore not
endangered,

Service response; A widespread
species may be listed as endangered or
threatened if one or more of the five
listing criteria, given below, threatens
the species with extinction throughout
all or a significant portion of its range.
The Mojave population of the desert
tortoise is threatened by habitat loss
from construction activities (highways,
energy developments, urbanization,
mining, etc.) and degradation {grazing
and off-road-vehicles). URDS has been
identified in many areas of the Mojave
Desert. Predation of juvenile tortoises by
ravens has reduced recruitment in
localized parts of the Mojave Desert.
Thus, even though the Mojave
population of the desert tortoise is
widespread, it is threatened by one or
more factors throughout most of its
range.

Comment 6: Because an estimated
500,000 to 2,000,000 desert tortoises exist
in the wild and 100,000 in captivity, the
tortoise cannot be endangered.

Service response: As mentioned
above, the Service makes listing
determinations based upon the best
biological information available. Any
one or all of the five listing factors may
be sufficient to list a species as either
threatened or endangered if that species
meets one of the definitions under the
Act. Numbers of animals alone cannot
be used to determine whether listing is
appropriate. The Service finds that, in
addition to documented tortoise
declines in many portions of the Mojave
Desert, there are a variety of limiting
factors and threats that have affected
and continue to affect tortoises in the
Mojave Desert.

Comment 7: There are no data to
show that livestock grazing has a direct
impact on the desert tortoise.

Service response: Grazing by
livestock has occurred on most if not all
of the Mojave Desert within the range of
the desert tortoise. Damage caused by

grazing livestock includes destruction of
tortoise burrows and reduction of shrub
cover which are needed by tortoises for
thermoregulation and for protection
from predators. The desert tortoise is an
herbivore and has evolved within an
ecosystem containing a variety of forbs
and perennial grasses native to the
Mojave Desert. Livestock grazing has
changed the species composition and
abundance of herbaceous vegetation in
the Mojave Desert through selective
livestock grazing pressures and the
subsequent introduction and
proliferation of nen-native annual
grasses. Grazing also appears to have
reduced the abundance of perennial
grasses. In many locations in the Mojave
Desert the alien grasses dominate the
herbaceous layer. These alien grasses
may not meet the nutritional needs of
the tortoise, especially during critical
periods of growth and reproduction.
Additionally, dried non-native annual
grasses provide a means for fire to
spread over large areas, killing shrubs
that are an important component of
tortoise habitat. With the development
of water sites in recent years throughout
the Mojave Desert, livestock now graze
more areas of the desert than in
historical times. Although much of the
information regarding the effects of
livestock grazing on the desert tortoise
is based on indirect evidence, this
increased area of impact, change in
vegetation composition, increase in fire
frequency, and loss or reduction of
shrubs for cover and thermoregulation
indicate that grazing may adversely
affect the desert tortoise.

Comment 8: Livestock grazing may be
beneficial to desert tortoises. Data
indicate that when livestock numbers
were greater, tortoise numbers were
greater. Now that livestock numbers
have been reduced, tortoise numbers
have declined.

Service response: Whereas a rough
correlation over time between numbers
of tortoises and numbers of livestock
may exist, there is no quantitative data
to demonstrate a beneficial cause-and-
effect relationship between livestock
and tortoises. Substantial evidence
shows that livestock grazing has altered
the habitat of the desert tortoise. This
information has been discussed under
the previous comment and under factor
A in the Summary of Factors Affecting
the Species. Although the amount of
livestock grazing in the Mojave Desert
has been reduced in recent years, much
of the Mojave Desert is still in only a
fair or poor ecological condition. The
full recovery of desert shrubs, forbs, and
perennial grasses from past overgrazing
practices to their ecological potential
likely requires several decades. Tortoise

populations likely will respond to the
improved habitat conditions very
slowly, because of their low
reproductive and recruitment potential.

Comment 9: There is no evidence that
off-highway vehicle activities have
resulted in a population decline of
desert tortoises.

Service response: The results of off-
highway vehicle studies demonstrate
that operation of off-highway vehicles
has a negative effect on reptiles,
mammals, and birds in creosote shrub
and desert wash habitats (NERC 1990).
These are habitats of the deser! tortoise
in the Mojave Desert, Impacts include
loss of the vegetation required by
tortoises for forage and cover, collapse
of tortoise burrows, soil compaction
which reduces surface waler
penetration and seed germination, and
crushing tortoises. Quantifiable
reductions in tortoise numbers have
been documented through field research
(NERC 1990). Several decades may be
needed for these disturbed areas to
recover.

Comment 10: Predation is the most
serious threat to the desert tortoise.

Service response: Common raven
(Corvus corax) populations in the
Mojave Desert have greatly increased
with expanding human use and
occupation of the desert. Ravens utilize
sewage ponds, landfills, litter, and road
kills as forage, and powerlines and
fence posts for nest and roost sites.
Whereas the potential exists that raven
predation of young tortoises may
increase as the raven population grows,
specific birds are currently believed to
be responsible for most of the predation
of juvenile tortoises.

Comment 11: The desert tortoise
should not be listed as endangered or
threatened because many of the factors
that adversely affect it are beyond
human control. These factors include
long-term drought. disease, and
predation.

Service response: The Act requires the
Service to list a species as endangered
or threatened based upon an evaluation
of threats. The Act does not distinguish
between human-induced and natural
threats. Hence, if there existed a natural
threat to the continued existence of a
species, listing would be appropriate
even if humans could do nothing to
minimize the threat. In the case of the
tortoise, natural weather patterns do
create conditions that threaten the
tortoise. However, grazing, off-road-
vehicle use, and other land uses
exacerbate the adverse effects of
unfavorable weather patterns. Predation
on tortoises by ravens is natural,
although some evidence suggests that
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raven populations have increased in
response to human use of the desert.
Where grazing animals or off-road-
vehicle use have reduced vegetative
cover, tortoises are more vulnerable to
predation due to a loss of cover sites.
Moreover, environmental stress brought
on by human use of the desert may
make tortoises more susceptible to
disease.

Comment 12: Supplemental feeding
and watering should be used to alleviate
some of the threats facing the tortoise.

Service response: Although
supplemental efforts such as feeding and
watering wild tortoises have been
suggested, these efforts have only
localized benefits at best, and may not
provide the nutritional requirements of
the tortoise. Nor is it known if such
actions contribute toward the recovery
of the species. Such effects would be
considered only as a necessary means
to support the long-term conservation of
the species.

Comment 13: Listing the desert
tortoise will adversely affect private
property values and will restrict the use
of private land. Executive Order 12630
directs the Service to conduct a Takings
Implication Assessment.

Service response: The listing of the
mojave population may or may not
affect land values. The Act requires the
Service to make listing determinations
based on the best biological information
available. Economic considerations may
not be used in listing determinations.
The tortoise will be protected from take
wherever it occurs. Section 10(a) of the
Act offers to private parties a permit
process for the take of listed species
incidental to other legal activities. The
Service will advise private land owners
regarding this process. The Service will
be preparing a Takings Implication
Assessment regarding this listing.

Comment 14: Listing the desert
tortoise will result in the closing of or
restricting access to public lands.

Service response: The listing of the
desert tortoise by emergency rule in
August 1989 has resulted in few
restrictions in the use of public land.
Tortoise management may require
modifications in the use of public lands.
Such management plans require Federal
agencies to consult with the Service
pursuant to section 7 of the Act. Through
the section 7 consultation process, the
Service has issued biological opinions
that include recommendations that
generally offer reasonable conservation
recommendations for the benefit of the
desert tortoise. Listing the desert
tortoise as a threatened population may
result in better management of the
ecosystem upon which the tortoise
depends. It is conceivable that a Federal

agency may, through ecosystem
management for the desert tortoise, limit
the type or amount of access to an area
or areas deemed to be important to the
recovery of the tortoise.

Comment 15: Existing regulations to
protect the desert tortoise are adequate.
The state laws providing protection from
take, the Bureau's Rangewide
Management Plan, and National
Environmental Policy Act provide the
same protection that listing under the
Endangered Species Act would provide.

Service response: The tortoise has
been protected by State law or
regulation from collecting in the States
of California, Arizona, Utah, and
Nevada. Despite this protection,
collection of tortoises from the wild has
continued. State regulations generally
do not apply to habitat modification,
which is a serious long-term threat to
the tortoise. In June 1989, the California
Fish and Game Commission adopted a
regulation listing the desert tortoise as a
threatened species. This action offers
limited opportunities for protection of
habitat. Arizona, Nevada, and Utah lack
provisions to protect tortoise habitat.
The majority of the desert tortoise's
habitat is located on Federal lands.
Management decisions by Federal
agencies that would benefit the tortoise
or include effective mitigation were
optional or a matter of policy prior to
Federal listing of the tortoise. Since the
emergency listing of the desert tortoise
on August 4, 1989, the tortoise has
received protection afforded by the Act.
Many provisions of the Act including the
requirements for Federal agencies to
consult under Section 7, and the
prohibitions against take described in
Section 9 are discussed later in this rule.

If implemented, the Bureau's
Rangewide Plan may result in the
reversal of some downward trends;
however, it likely will be several years
before any positive change is observed.
Moreover, approximately 50 percent of
the land supporting tortoises is not
managed by the Bureau, and hence,
even if fully implemented, this
Rangewide Plan may not provide
sufficient improvement in tortoise
habitat to preclude the need to federally
list the population. Federal listing
mandates the Bureau and other Federal
agencies to perform certain actions for
the tortoise.

Some commenters suggested that the
National Environmental Policy Act and
California Environmental Quality Act
provide sufficient protection for the
tortoise. The National Environmental
Policy Act requires Federal agencies to
fully disclose impacts that would result
from their proposed actions, and
requires findings be made regarding the

significance of those impacts. It does not
require that resources be protected.
Similarly, the California Environmental
Quality Act requires state and local
agencies to fully disclose impacts that
would result from their proposed
actions. In some cases these acts may be
used to obtain mitigation for an impact,
but neither act provides for the
protection of the desert tortoise.

Comment 16: Several commenters
expressed concerns related to mitigation
for impacts to the tortoise resulting from
projects. These concerns were as
follows: the listing could prevent
mitigation that is beneficial to the
tortoise; the Service should develop
mitigation guidelines for projects prior
to listing; the Service should prepare a
Habitat Conservation Plan for the
tortoise to streamline development and
provide mitigation for the tortoise.

Service response: Listing of the
tortoise will not hamper any action that
in the judgment of the Service is of
benefit to the tortoise. Mitigation or
compensation for impacts to the tortoise
resulting from projects may be
formalized by following the procedures
set forth at section 7 or section 10(a) of
the Act. Through section 7 of the Act,
the Service will work with other Federal
agencies to ensure that measures are
incorporated into projects so that
adequate protection of tortoises and
their habitat is provided. Section 10(a) of
the Act provides a means for private
parties to obtain permits to take
tortoises incidental to otherwise legal
activities provided that several
conditions are met. It is the
responsibility of the applicant (City.
County or State government, or private
party) to prepare a conservation plan.
The Service is willing to advise
individuals and governments in the
preparation of such conservation plans
and Section 10(a) permit applications.
The Service works with other Federal
agencies and private parties to obtain
needed compensation for listed species.
In time, guidelines can be developed.

Comment 17: Critical habitat should
be designated in the final rule.

Service response: The Act requires
that, to the maximum extent prudent
and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. The Service finds that
critical habitat is not presently
determinable because the biological
needs of the species are not sufficiently
well known to permit identification of
an area as critical habitat. Much of the
habitat of the desert tortoise has been
fragmented and degraded by a number
of land-disturbing activities. Some
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remaining areas of good habitat are
isolated from each other or are of small
size. The specific size and spatial
configuration of these essential habitats,
as well as vital linkages connecting
areas necessary for ensuring the
conservation of the Mojave desert
population throughout its range, cannot
be determined at this time.

Comment 18: The Service should
change the boundaries of the critical
habitat on the Beaver Dam Slope, Utah
in the final rule.

Service response: The Service will
continue to evaluate the existing critical
habitat boundaries on the Beaver Dam
Slope. Should the Service determine that
a change is appropriate, a proposal
would be published in the Federal
Register. The Service would evaluate
public comments on such a proposal
prior to making a determination on the
appropriateness of changing critical
habitat boundaries.

Comment 19: The Service should
prepare a recovery plan for the tortoise
rather than a listing document.

Service response: Listing a species or
population as endangered or threatened
provides for several actions that
promote the conservation of the species.
The preparation of a recovery plan is
one of these actions and is required
under the Act. Recovery plans set forth
a series of tasks that will assist in the
improvement in the species condition.
Listing provides for funding
opportunities to implement some
recovery actions. Although the Service
does participate in actions to improve
the status of species prior to listing, the
bulk of this work is done following
listing. Consequently, it is the listing of
the tortoise that precipitates preparation
of a recovery plan.

Comment 20: A recovery plan should
be finalized within one year of listing
the desert tortoise.

Service response: The Service intends
to pursue development of a recovery
plan as soon as possible. Given the time
required to prepare a recovery plan for a
wide-ranging species subjected to a
variety of threats, and the public as well
as agency review process that all
recovery plans must follow, it is unlikely
that a recovery plan for the desert
tortoise will be final within one year.

Comment 21: Desert tortoises in the
Las Vegas Valley should be excluded
from Federal listing because the listing
would cause economic hardship. In
addition, tortoise densities, numbers,
and size of habitat available suggest
that maintenance of a long-term viable
tortoise population in the Las Vegas
Valley is unlikely.

Service response: A species shall be
listed if the Secretary determines, on the

basis of the best scientific and
commercial data available, that the
species is endangered or threatened
because of threats to its continued
existence. Economic considerations
cannot be used in listing determinations.
Furthermore, listing of a species is not
predicated on the species' ability to
recover. While the maintenance of a
long-term viable population of the desert
tortoise in the Las Vegas Valley may be
unlikely, this information actually points
in favor of listing rather than against
listing.

Comment 22: With the Service's
petition findings in 1985, 1987, and 1988;
publication of the emergency rule; and
additional information to show further
tortoise declines, the Service is required
to publish a final rule to list the desert
tortoise.

Service response: Following
publication of a proposed rule, the
Service has the option of publishing a
final rule to list a species as endangered
or threatened, withdrawing the
proposed rule, or delaying the final
decision. After review of all public
comments and consideration of the best
biological information available. the
Service is publishing a final rule to list
the Mojave population of the desert
tortoise as threatened.

Comment 23: The Sonoran population
suffers from the same threats as does
the Mojave population. The Service
should, therefore, list the Soneran
population as well as the Mojave
population,

Service response: The Service, in
settlement of litigation, has agreed that
on or before January 15, 1991, it will
determine either that a proposal to list
the Sonoran population of desert
tortoises as an endangered or
threatened species is warranted, as
provided in section 4(b)(3)(B](ii) of the
Act, 16 U.S.C. 1533(b)(3)(B](ii), or that
such action is not warranted, as
provided in section 4(b)(3)(B)(i) of the
Act, 16 U.S.C. 1533(b)(3)(B)(i}-

Comment 24: Captive animals should
be released to augment declining wild
populations.

Service response; As discussed under
Factor C in the Summary of Factors
Affecting the Species, the release of
captive animals may harm the recipient
population by introducing disease. In
addition, released captive animals
rarely survive.

Summary of Factors Affecting the
Species

The Service received no data or
information indicating that the status of
the Mojave population of the desert
tortoise is far healthier than previously
thought, or that large blocks of

appropriate or undisturbed habitat can
be found within the range of the
population in California, Nevada, Utah,
and Arizona. No data were presented
contradicting the effects of habitat
conversion activities {e.g.. urban
development, mining, military activities,
waste disposal sites, energy
development, and road construction),
habitat modification activities (e.g., off-
highway vehicle activities, utility
corridors, grazing, changes in land use
designations), predation, Upper
Respiratory Disease Syndrome,
collecting, or vandalism on tortoises.

After a thorough review and
consideration of all information
available, the Service has determined
that the Mojave population of the desert
tortoise (Copherus agassizii) should be
classified as a threatened species.
Procedures found in section 4(a)(1) of
the Act (16 U.S.C. 1531 et seq.) and
regulations (50 CFR part 424)
promulgated to implement the listing
provisions of the Act were followed. A
species may be determined to be an
endangered or threatened species due to
one or more of the five factors described
in section 4(a)(1). The Act defines
species to include subspecies and any
distinct population segment of any
species of vertebrate fish or wildlife that
interbreeds when mature. These factors
and their application to the Mojave
population of the desert tortoise
(Gopherus agassizii) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. As indicated
above, habitat is deteriorating and has
been lost in many parts of the tortoise’s
range due to an accelerating rate of
human uses of the desert. Loss of
habitat from a variety of human land
uses has occurred throughout the
Mojave Desert and is particularly acute
all over the western Mojave, the Las
Vegas area, and the St. George area in
Utah. Urbanization in the western
Mojave has grown significantly in recent
years, especially near the communities
of Lancaster, Palmdale, Victorville,
Ridgecrest, and Barstow, which are
some of the rapidly urbanizing areas.
Based on the recent past and projected
into the future, these communities will
continue to grow together, having a
profound impact on the wildlife species
of the western Mojave where the
tortoise population once was considered
quite extensive. Other permanent
human land uses that have an adverse
impact on tortoises and their habitat
include ag-land conversion, construction
of roads, some military activities, energy
and mineral development, waste
disposal areas and other land uses.
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The metropolitan Las Vegas, Nevada,
area has experienced rapid expansion in
recent years, climbing from 241,000
people in 1980 to 335,000 in 1987, an
increase of 28 percent (Walker and
Cowperthwaite 1988). In the four years
between 1982 and 1986, 10,000 acres of
desert (largely tortoise habitat) were
converted to urban uses (Clark County
Department of Comprehensive Planning,
pers. comm. 1989). City and county
planners assume the ultimate limits of
growth are set at the effective
topographic limits of construction;
planning maps indicate that the
metropolitan area could eventually
cover approximately 390 square miles
{(Clark County Regional Flood Control
District 1986).

Areas of unrestricted vehicle use in
tortoise habitat results in cumulative
adverse impacts. Impacts vary from
minor habitat alteration and vehicle
route proliferation to total denudation of
extensive areas created by intensive
vehicle play, parking, and camping.
Concentrated vehicle play may
eliminate all but the most hardy shrubs.
Other impacts include soil compaction
and erosion. Tortoises suffer loss of
forage, vegetative cover, and burrow
sites and then become subject to
increased mortality from crushing,
collecting, and vandalism (Sievers et al.
1988).

Adams et al. (1982a) examined aerial
photographs of the Mojave Desert and
reported the following impacts to 10
million hectares (25,500,000 acres): 495
ha (1,287 ac) were highly compacted at
pit areas (camping areas with high
usage), 2,406 ha (6,256 ac) had heavy use
on hills, and 16,391 ha (42,617 ac) had
frequent trails on mostly level land. The
areas of intensive use totalled about 194
square kilometers (75 square miles) in
size and composed less than one percent
of all desert lands in California. Light
and moderate use areas could not be
fully assessed (Adams et al., 1982b).
However, off-highway vehicle (OHV)
use areas extend significantly beyond
the tracks that are created, as noted in a
study by Nicholson (1978). Thus, well-
used OHV areas may result in areas of
depressed tortoise populations
extending beyond the immediate
boundaries of the directly disturbed
habitat itself.

Biosystems Analysis, Inc. (1990)
indicated that 2.2 million motorcycles
are registered in southern California,
and these are primarily used for off-
highway recreation, They also note that
recreational use of the desert has
increased from 5 million visitor use-days
in 1977 to about 15 million by 1980.
There is no doubt that this use has

increased even more in the ten years
since 1980.

The increasing use of OHVs appears
to be having a significant effect on
tortoise abundance and distribution.
Direct mortality may result through
crushing of tortoises either above
ground or in their burrows. Bury and
Luckenbach (1986) documented
sublethal effects of OHV activity when
they noted that tortoises on sites not
used by OHVs weighed more than
similarly sized animals in a vehicle use
area. This indicates that stress may be
caused by disruptions of the tortoise's
behavior patterns and reductions in
forage in areas of low to moderate OHV
use.

Vehicle route proliferation has
occurred in many areas and can result
in a significant cumulative loss of
habitat. Human access increases the
incidence of tortoise mortality from
collecting, gunshot, and crushing by
vehicles. Soil compaction results in loss
of vegetation and increases in erosion
(Sievers et al., 1988).

Road construction and vehicle use
appear to have a long-ranging impact on
the tortoise. Besides the immediate loss
of tortoise habitat from road
construction, paved roads and vehicular
traffic affect tortoise populations within
about one kilometer (km) (0.62 mile) of a
road. For new roads, the extent of
impact is up to 0.4 km (0.29 mile) away,
whereas older roads may reduce
tortoise numbers up to 2 km (1.24 mile)
away (Nicholson 1978).

Large surface disturbances (e.g.,
power plants, mining, agricultural
developments, military activities, and
urbanization) cause long-term,
permanent loss of habitat. Both large
and small developmental activities often
induce further surface disturbing
activities with resulting habitat loss and
tortoise population reduction (Berry et
al., 1984).

The tortoise must consume its forage
requirement during their active period of
six weeks to five months out of the year
(March to June, and September). If
forage has not been produced or is of
poor nutritive quality during this period,
the opportunity for the tortoise to meet
its nutritional needs cannot be met until
the next year. Therefore, tortoise
populations are highly dependent upon
productive native plant communities
and may be susceptible to increased
mortality during poor years.

Changes in perennial vegetation,
including alteration of species
composition and reduction in cover of
shrubs and perennial grasses, are
believed to be the result of long-term
livestock grazing. These losses of plant

cover, including the creation of openings
and barren areas, are believed to result
in an overall deterioration of habitat
quality. Direct evidence that altered
shrub composition has adversely
affected the tortoise’s ability to meet its
nutritional requirements is largely
lacking. However, the loss of cover can
result in increased exposure to
predators and decreased opportunities
to use the shade of shrubs for
thermoregulation.

Changes in annual vegetation, also
thought to be mostly connected to
grazing, have affected food supplies for
tortoises. Native annual forbs and
perennial grasses may be essential in
meeting the nutritional needs of the
tortoise. Many native species may be
unable to compete with non-native
annual plant species (Berry 1988). Non-
native plant species such as red brome
(Bromus rubens), filaree (Erodium
cicutarium), and split grass (Schismus
arabicus) have been introduced as result
of grazing and have become widely
established in the Mojave Desert. These
alien plants are often more common
than native annual species. Some non-
native annuals are adapted to disturbed
soils. Abundant large herbivores can
alter crusts that are normally found on
many desert soils and disrupt normal
germination of native species.

Unlike most of the native annual
plants, these introduced grasses remain
in place after curing (drying) and create
a fuel source sufficient to carry fire
across a large area. Desert shrubs are
not fire-adapted; therefore, once a large
area has been burned, the shrubs are
killed. Because of its slow growth, the
shrub component of the desert may take
many decades to return to pre-fire
conditions. Fire in the Mojave Desert is
a recent phenomenon that seriously
damages or destroys native perennial
shrubs. The reason for the recent
occurrence of fire in the desert is
credited to the introduction and
proliferation of introduced annual
grasses. These grasses invade disturbed
areas, appear to successfully
outcompete native annual vegetation,
and eventually dominate the annual
biomass production in the area.

The annual grasses, however, have a
rapid growth rate and will return and
proliferate within a short period
following fire or other disturbance. In
this scenario reoccurring fires provide
an area with little chance of recovery to
pre-grazing vegetative conditions. While
grazing may reduce the availability of
this annual biomass, it also promotes
disturbance to these areas thus
encouraging the growth of non-native
annual grasses. To recreate the native
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ecosystem the long-term solution would
require restoration and management of
these areas for their native floristic
composition and biomass. With the
development of water sites in recent
years throughout the Mojave Desert,
livestock now graze more areas than in
historical times. This increased area of
impact, poor to fair range condition,
change in annual vegetation
composition, and loss or reduction of
shrubs for cover indicate that grazing is
more likely detrimental than beneficial
to the desert tortoise.

In addition, grazing animals can crush
tortoise burrows and nests and trample
young tortoises. The degree and nature
of impacts from cattle grazing are
dependent upon habitat, grazing history,
seasons of use, stocking rates, and
density of the tortoise population
(Sievers et al., 1988).

Livestock grazing may be a factor
contributing to tortoise habitat
degradation throughout the range of the
Mojave population. However, formal
research has been unable to indicate
conclusively that livestock grazing
adversely affects tortoises. Desert
ecosystems require decades to recover
from habitat disturbances, and tortoises
are slow to react to alterations, both
positive and negative, of their
environment. Additionally, rainfall can
vary dramatically over small areas,
greatly affecting the outcome of paired
observations. Therefore, the
experiments needed to determine the
effects of grazing on tortoise populations
will require very long time frames,
perhaps decades, and numerous
replicates over wide areas and habitat
types. However, both the Final
Statement for the Proposed Domestic
Livestock Grazing Management Program
for the Caliente Area, Nevada, and the
Final Environmental Impact Statement
for the Clark County, Nevada Grazing
Program concluded that conflicts
between livestock and desert tortoises
would be reduced by grazing reductions
and/or livestock removal during
portions of the growing season (USDI,
Bureau of Land Management 1979; USDI,
Bureau of Land Management 1982).

The majority of Utah’s Beaver Dam
Slope allotment is in the Southern
Desert Shallow Hardpan Range Site as
identified by the Soil Survey of
Washington County (United States
Department of Agriculture 1977). The
potential vegetation composition for this
site is approximately 7 to 15 percent
(perennial and annual) grasses, 3 to 5
percent forbs, and 80 to 90 percent
shrubs, If the site is in excellent
condition, the total yearly production of
air-dried perennial vegetation available

as forage for livestock is about 400
pounds per acre in good moisture years
and 250 pounds per acre under poor
moisture years. These estimates are for
livestock and do not necessarily
indicate that this forage would also be
available to tortoises. The median
production of annual plants on the
Beaver Dam Slope between 1980 and
1986 was 83 pounds per acre. The mean
(average) production of annuals during
that time period was 191 pounds per
acre with a range of 50 pounds per acre
in 1985 to 604 pounds per acre in 1983.

It is possible that the forage
requirements of the tortoise may not be
met for several decades or longer. The
Bureau (1987) stated that 47 percent of
the Beaver Dam Slope allotment is
considered to be in fair forage condition
whereas 53 percent is in poor forage
condition. This estimate was based on
desirable forage for livestock, and hence
tortoises because of the dietary overlap.
In 1983, a livestock grazing system was
developed for the Beaver Dam Slope
which recognized the need to provide a
greater amount of forage for tortoises
and distribute livestock evenly across
their grazing allotments. Even with
implementation of these measures in
1983, tortoise numbers continued to
decline, and the overall range condition
has not improved.

Another important facet of tortoise
feeding behavior is food preferences.
Like livestock, tortoises prefer some
plants over others and will go out of
their way to consume them even if the
plant is in low abundance. On Beaver
Dam Slope, Coombs (1977b) observed
that bush muhly (Muhlenbergia porteri)
probably was sought out more than any
other plant even though it was one of
the least available. This perennial grass
has been greatly reduced in abundance
by livestock grazing (Stoddart et al.
1975). The second most important plant
was red brome, which was also one of
the least common plants available to the
tortoise. Minden (1980) found that a milk
vetch (Astragalus nuttallianus) was by
far the most commonly consumed plant
in his study (59 percent). This annual
plant was not mentioned by Coombs
(1977). Apparently, the year of Minden's
study (1980) was one of above normal
rainfall which allowed this annual forb
to grow. It is, therefore, believed that the
tortoise has food preferences and that
total forage production is not a complete
measure of nutrient availability.

A few studies and observations
suggest that forage availability
influences the health and reproductive
condition of tortoises. Turner et al.
(1984) found that during a year of low
rainfall and forage production, female

tortoises laid an average of 1.1 clutches
in contrast to the previous normal year
when an average of 1.6 clutches were
produced. Jarchow and May (1989)
noted bone abnormalities in tortoises
from the Beaver Dam Slope and
concluded that malnutrition may be
responsible (as cited by NERC 1990).
They further concluded that some of the
tortoise mortality observed on the
Beaver Dam Slope may be the result of
malnutrition. Recent observations
suggest there are fewer very large
tortoises in the Mojave Desert, in
general the animals have shorter mean
carapace lengths than reported earlier.
One possible explanation is that the
range condition has deteriorated and no
longer provides adequate forage for
tortoises.

In northwestern Arizona, the habitat
of the Mojave population of tortoises
has experienced alteration of plant
species composition and density.
Examination of livestock use since the
1850s and observation of changes in
plant densities and species composition
indicate that adequate nutritional forage
for tortoises may be lacking because of
past overgrazing practices (Hohman and
Ohmart 1978).

In this area, additional habitat loss
and fragmentation has occurred from
mining, off-road vehicle activities, road
and powerline construction and
maintenance, agricultural development,
and commercial, residential, and
recreational developments. A current
proposal would develop 2,000 acres of
tortoise habitat near Littlefield, Arizona,
for commercial purposes. Other
developments also are planned for this
area. Long-term plans call for
development of a community of several
thousand people in the Littlefield area.
Other potential habitat degradation
activities include a Bureau proposal for
a 2-mile wide utility corridor alternative
across the Beaver Dam Slope in
Arizona,

Land exchanges indirectly may result
in habitat loss and increased
fragmentation of populations. Even
where tortoise habitat is exchanged by

- the Bureau for other tortoise habitat,

there is an increased likelihood of
development, resulting in loss of habitat
on the new private holdings (Sievers et
al., 1988).

The Bureau recently transferred 3,067
acres of moderate density lands, west of
Las Vegas, Nevada to Summa
Corporation. The Desert Tortoise
Council (Council) estimated that from
300 to 800 tortoises would be displaced
by the exchange, and 3,470 acres of
crucial tortoise habitat, as defined by
the Council, would be lost to private
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development (Desert Tortoise Council
1987). Recent legislation directs the
Secretary of the Interior (Secretary) to
sell 3,700 acres of moderate-to-high
density tortoise habitat, 20 miles
northeast of Las Vegas, to Clark County.
The Secretary also is authorized to offer
for sale up to 17,000 additional acres in
the same area (Pub. L. 101-67. Apex
Project, Nevada Land Transfer and
Authorization Act of 1989. July 31, 1989).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Desert tortoises have long
been a popular pet in the southwest. It is
not known to what extent collecting has
reduced wild populations. Collection of
tortoises on the Beaver Dam Slope has
occurred in the past, and although the
species is now protected in Utah, some
collecting may still occur. On the Beaver
Dam Slope in Arizona, heavy collection
for the pet trade took place unti] the
1970s (Coomb 1977). Aithough
prohibited, removal of tortoises from the
wild probably continues. The California
Department of Fish and Game recently
cited an individual for collecting desert
tortoises.

Vandalism, including shooting and
crushing of tortoises under vehicles, has
been documented by the Bureau and is
considered a factor in reducing the
number of tortoises in their natural
habitat. Bureau studies {Sievers et al.
1988) in the western Mojave Desert of
California on 11 permarent study plots
showed 14.3 percent of the carcasses
with evidence of gunshot. At one plot,
28.9 percent of the carcasses had
evidence of gunshot. Loss of tortoises
from vandalism has also been reported
in northwest Arizona. Approximately 10
percent of shell remains from a tortoise
study plot near Littlefield, Arizona, had
gunshot wounds (Charles Pregler,
Bureau of Land Management 1989).

C. Disease or Predation. Predation of
young tortoises by ravens is a local and
potentially growing threat to the species.
In recent years, raven predation on
juvenile desert tortoises has been
documernited in several locations and
tortoises in certain smaller size classes
could not be found. Recruitment of
young tortoises into the adult population
probably has been significantly reduced
in these localities. For example, at the
Desert Tortoise Natural Area, a
protected area of 21,320 acres in the
western Mojave Desert in California,
tortoise eggs are still being laid and
hatched, as shown by the presence of
very small tortoises. However, raven
predation seems to have severely
curtailed the abundance of young
tortoises (Bureau of Land Management
1989). Tortoise remains were found

under raven nests or perches at four
study plots in the western Mojave
Desert and in the Ward Valley and near
Goffs in the eastern Mojave, as well.
Preliminary indications from a 1989
Bureau-funded tortoise study at the
Piute Valley study plot in Nevada
include a relatively large number of
young tortoise mortalities due to ravens.
In 1988, tortoise remains were found
around a raven nest and roost site at the
Christmas Tree Pass study plot in
Nevada (Sid Sloan, Bureau of Land
Management, pers. comm. 1989). The
carcasses have not been extensively
examined in the laboratory and may
represent scavenging rather than
predation.

Common raven populations in the
southwestern deserts have increased
significantly since the early 1940s,
presumably in response to expanding
human use of the desert. Sewage ponds,
landfills, power lines, roads, and other
uses have increased available foraging,
roosting, and nesting opportunities for
ravens. The Bureau’s Environmental
Assessment (Bureau of Land
Management 1989) for the Selected
Control of the Common Raven to
Reduce Desert Tortoise Predation in the
Mojave Desert, California, summarizes
the annual trend (percent annual
change) and the change (percent) of
raven numbers in the last 20 years. In
the western Mojave Desert, raven
populations have increased 1528 percent
between 1968 and 1988, at a rate of
nearly 15 percent per year. In the
Colorado-Sonoran Deserts, raven
populations have increased 474 percent
in 20 years, at a rate of over 9 percent
per year. Whereas all ravens probably
do not include tortoises as significant
components of their diet, these birds are
highly opportunistic in their feeding
patterns and concentrate on easily
available seasonal food sources such as
juvenile tortoises. The overall
augmentation in raven numbers increase
the likelihood that some ravens will
preferrentially select young tortoises.
Given the adaptiveness and large
foraging area of individual ravens, even
a few individuals have the potential to
significantly reduce the number of young
tortoises over large areas.

In addition to common ravens,
coyotes (Canis latrans) and golden
eagles (Aquila chrysaetos) have been
known to prey on desert tortoises,
including adults. While eagles in general
do not commonly forage on tortoises, a
few pairs in the California desert are
known to regularly take tortoises. Their
overall impact probably can be
significant in scattered localities
throughout the desert.

Coyote predation could have
significant impacts on tortoise
populations because of the animal's
wide range and omnivorous nature.
Coyote populations have expanded as a
result of water developments in the
desert, such as irrigation canals and
livestock watering areas; these watering
sites may allow the coyete to increase
its local distribution (Luckenbach 1982).
These expansions would potentially
extend the area of sympatry between
the tortoise and the coyote.
Additionally, variability in abundance
of the coyote's food base, such as desert
cottontails {Syivilagus audubonii) and
black-tailed hares (Lepus californicus),
could result in a shift in prey items and
an increased take of tortoises. Tortoises
have also been taken by feral and pet
dogs, though such instances of this
nature are more likely to occur near
urbanized areas.

In general, predation on tortoises is
known to have significant localized
effects, especially when considered
synergistically with other stress-causing
factors resulting from human-induced
environmental changes. Moreover, the
predation impacts of particular concern
largely result from and magnify human-
caused impacts in the desert (i.e.,
common raven increases attributable to
garbage dumps, etc.; dogs as a result of
urbanization; and coyote expansion
resulting from water developments).

A new, recently identified, upper
respiratory disease (URDS) has been
observed in a number of widely
dispersed groups of tortoises throughout
the range of the desert tortoise in the
United States. URDS has been known
for some time in captive tortoises
throughout the world (Fowler 1985),
although the exact cause(s) or
etiological agent(s) have not been
clearly identified. Recent investigations
have established that the URDS found in
wild desert tortoises in the Mojave
desert is clinically similar to that
described in captive tortoises (Jacobsen
and Gaskin 1990). Researchers have
observed this disease in captive groups
of other species of tortoises including
red-footed tortoises (Geochelone
carbonaria), leopard tortoises (G.
pardalis), Indian star tortoises (G.
elegans), radiated tortoises (G. radicta),
and gopher tortoises (Gopherus
polyphemus) (Jacobsen and Gaskin
1990).

Rhinitis, or inflammation of the nasal
cavities, with accumulation of a casecus
exudate, is the significant feature of
URDS. Only chronically ill tortoises
have been examined to date, so the
signs of the disease in its early stages
are not known. Chronically ill animals
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show discharge from the nares, which
can be intermittent, but can become
severe enough to completely occlude the
nasal passages. A wet, bubbly nose,
with or without mucous, is a common
diagnostic sign; however, this sign may
not be evident if tortoises "'wipe” their
noses with their forelimbs, or if the
nasal passages are completely blocked.
Tortoises in the advanced stages of the
disease appear listless with dull skin
and recessed eyes indicating a
dehydrated condition (Jacobson and
Gaskin 1990).

This disease appears to affect
primarily the upper respiratory tract
(i.e., nasal passages) with minimal
effects to the lower respiratory tract
(trachea, bronchial tubes, lungs).
Antibiotic treatment has not been
successful and the duration of illness is
unknown (Jacobson and Gaskin 1990),
although animals with URDS have
survived up to one year. If the disease
remission does occur, relapse may occur
under stress conditions (Rosskopf 1988).

In captivity, the disease appears to be
contagious and may be spread via
physical contact between infected and
non-infected animals (Rosskopf 1988),
although evidence to date remains
circumstantial (Jacobson and Gaskin
1990). Adult male tortoises may contact
many females in a single breeding
season and direct nose contact during
courtship activities could spread the
pathogen to susceptible tortoises.

The release of captive desert tortoises
does not restore these captives'to the
wild because it is unlikely they will
adapt and survive to reproduce. Further,
such reintroduction efforts may damage
resident tortoise populations from
introduction of disease, disruption of
their social system, and genetics
contamination.

The proximate causative agent(s) of
the disease or what ultimately kills the
animal is still not known. Recent
laboratory investigations have
evaluated clinical and anatomic
histopathological and microbial findings
in a group of URDS and healthy
tortoises (Jacobson and Gaskin 1990).
These studies implicate two organisms,
Mycoplasma and Pasturella testudinis,
each or both of which may be, at least in
part, responsible for this disease
(Jacobson and Gaskin 1990). Both of
these organisms are known to cause
chronic upper and lower respiratory
tract disease in a variety of domestic
mammals and birds. Despite these
preliminary indications, Jacobson and
Gaskin (1990), caution that additional
research (e.g., transmission studies) is
essential in determining the significance
(if any) of these organisms in the URDS
found in desert tortoises.

The significance of these early results
is limited due to the fact that the
samples of ill tortoises have not
included animals in the initial stages of
the disease (difficult, if not impossible,
to detect in wild tortoises) or in the
moribund or final stages of the disease.
For example, although no viruses have
been identified in any diseased animals,
a virus could be involved in the early
stages of the disease that would require
further viral isolation attempts to
adequately detect (Jacobson and Gaskin
1990). They further suggest that the
cause is probably multifactorial,
involving a number of predisposing
factors. Such factors may include
introduction of extremely pathogenic
organisms into the wild, habitat
disturbance and degradation resulting in
nutritional and behavioral stress, and
subsequent impairment of proper
immune function and potential effects of
toxicgents (Miller 1985, Ullrey 1986,
Nockels 1988).

Recently, it has been suggested that
URDS may be widespread and causing
significant problems in the western
Mojave Desert (Faunawest 1989),
although there is some evidence that the
disease was present as early as 1977
(Fowler 1977). With the increased
awareness generated by this survey,
additional reports of URDS have come
in from throughout the desert tortoise
range. There is, as of yet, no standard
criteria for the diagnosis of URDS in
wild tortoises.

Signs suggestive of the disease were
observed in up to 46 percent of adult
tortoises examined during surveys of the
Desert Tortoise Natural Area in the
western Mojave Desert in southern
California in the spring of 1988. In one
portion of this range, the infection rate
went from 9 percent in a 1988 survey to
52 percent in a 1989 survey. A loss of
about 20 percent of the marked tortoise
population with disease signs occurred
in one year in this plot. While not all
populations surveyed have such high
mortality rates, these figures
demonstrate the potential impact the
disease could have on any given
population.

In California, signs of the URDS have
recently been identified in tortoises from
several sites in the western Mojave
Desert (Bureau of Land Management
1989). Recent field investigations at the
following sites have discovered
evidence of URDS: the Desert Tortoise
Natural Area (9 percent, 25 percent, 43
percent, and 52 percent incidence of
signs at four different locations); Honda
properties near the Desert Tortoise
Natural Area (4 sick tortoises found);
Edwards Air Force Base (2 of 4);
Stoddard Valley study plot (8 of 10);

Lucerne Valley study plot (3 of 8);
Fremont Peak study plot (possible 2 of
29); and around Lenwood (2 of 13)
(Bureau of Land Management 1989).

Evidence of URDS also exists from
locations in the eastern Mojave
including eastern California (Fenner-
Chemehuevi), southern Nevada (east
and north of Las Vegas at four
locations), and northern Arizona and
Utah (Beaver Dam Slope) (Bureau of
Land Management 1989).

The potential exists for the URDS to
reach epizootic proportions throughout
the Mojave population. There appear to
be no natural barriers that would
prevent transfer of infectious agents
from already infected groups of animals
to other groups of animals anywhere in
the Mojave Desert. The release of
diseased captive tortoise may spread
the disease faster than the natural
movement of tortoises between areas.
Our current knowledge of the
distribution of the URDS is, at least in
part, a function not only of where the
disease has become established already
but also where field biologists have
looked in recent years. More field
investigations could yield new locations
of tortoises with the URDS.

In their recent study, Jacobson and
Gaskin (1990) found elevated levels of
mercury in the livers of ill tortoises as
compared to the livers of healthy
tortoises. While toxic levels and effects
of mercury in desert tortoises must still
be determined, elevated mercury levels
in other species have been associated
with altered resistance to infectious
diseases and decreased
immunocompetence.

Berry and Coffeen (1987) analyzed 100
remains of desert tortoises collected
between 1982 and 1986 on the Beaver
Dam Slope, Utah. Almost all of the
remains were collected from two
permanent study plots, Woodbury-
Hardy and Beaver Dam Slope. Of the 72
tortoises found on the Woodbury-Hardy
plot and one off the plot, 15 (20.6
percent) of the specimens showed
thinning of the plastron (lower shell)
and/or carapace (upper shell), holes in
the bone, or a honeycomb structure. An
additional five specimens (6.9 percent)
had deformed bones (pelvic girdle) or
eroded bones. Another 15 tortoises (20.6
percent) showed no evidence of
abnormalities or thinning of bones. The
remaining 38 specimens (52 percent)
could not be evaluated. Of the 23
tortoises from the Beaver Dam Slope
and 5 from nearby, 9 (32.1 percent)
showed evidence of thin bones and/or
holes on the plastron and/or carapace
or honeycombing on the girdles. None
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(32.1 percent) had normal bones and an
additional nine could not be classified.

In 2,300 tortoise specimens observed
in California, Berry found very few
cases of bone abnormality, bone
disease, and thinning of bones in young
individuals. In contrast, young to
middle-aged tortoises from Utah were
found in substantial numbers with thin
bones or bone disease.

A study by Jarchow (1989) indicated
that osteoporosis [porous bones) and
associated osteomalacia (soft bones)
were found in tortoise shells and
skeletons on the Beaver Dam Slope.
These lesions could be nutritional in
origin.

D. The inadequacy of existing
regulatory mechanisms. All four States
that the Mojave tortoise inhabits have
laws that provide varying levels of
protection for individual desert
tortoises. However, even with these
State protective measures, collection of
tortoises has continued.

State of Nevada laws afford limited
protection to the desert tortoise. Section
501.110.1(d) of the Nevada Revised
Statutes (NRS) sets forth that reptiles
must be classified as either protected or
unprotected. NRS section 501.110.2
states that protected wildlife may be
further classified as either sensitive,
threatened, or endangered. Section
503.080.1(a) of the Nevada
Administrative Code classifies the
desert tortoise as protected and rare
outside the urban areas of Clark County
(Las Vegas). NRS Section 503.597 states
that it is unlawful to transport a desert
tortoise within the State or across State
lines, without the written consent of the
Nevada Department of Wildlife. Nevada
does not have any laws that regulate the
degradation of tortoise habitat.

The California Fish and Game
Commission adopted a regulation
change on June 22, 1989, to amend the
California Code of Regulations,

§ 670.5(b)(4) of title 14, to add the desert
tortoise as a State threatened species.
Under the Fish and Game Code, article
3, section 2080 prohibits the import or
export of endangered or threatened
species. This section also indicates that
no person shall take, possess, purchase,
or sell within the State, any listed
species, or any part or product thereof,
except as otherwise provided in State
law or regulation. California law does
allow the lawful possession of tortoises
that are haiched in captivity or that
were previously captives. Owners of
such tortoises are required to obtain a
license from the California Department
of Fish and Game for these animals.

The California Fish and Game Code,
article 4, section 2090 requires that each
State agency shall consuit with the

California Department of Fish and Game
to ensure that any action authorized,
funded, or carried out by that State lead
agency is not likely to jeopardize the
continued existence of any State-listed
species. This legislation authorizes the
California Department of Fish and Game
to regulate the modification of tortoise
habitat that could occur through the
actions of another State agency.
California implemented this requirement
in June 1989 and is the only State with
such authority.

On January 1, 1988, the Arizona Game
and Fish Commission prohibited the
take of desert tortoises from the wild
(Arizona Game and Fish Commission
1989). The Commission also prohibits
the sale of tortoises and the export of
tortoises from the State. Prior to that
date, anyone with an Arizona hunting
license could take and possess one
tortoise for each person in that
household. No provisions have been
made to permit or otherwise identify
those tortoises that were in possession
prior to January 1, 1988. Thus,
enforcement of the State ban on take
may not be possible unless the actual
taking of a tortoise from the wild is
observed. There is no State authority in
Arizona to regulate the modification of
desert tortoise habitat.

All Utah wildlife species are classified
as prohibited, controlled, or
noncontrolled. The desert tortoise is
considered a “prohibited reptile” under
Utah Rule R608-3 Collection,
Importation, Transportation, and
Subsequent Possession of Zoological
Animals (Utah Division of Wildlife
Resources 1987). Prohibited species are
zoological animals that are prohibited
from collection, importation,
transportation, possession, sale,
transfer, or release because they pose
unacceptable disease, ecological,
environmental, or human health or
safety risks. No State regulations exist
to stop loss of tortoise habitat through
land development or other actions that
result in habitat degradation or loss.

The desert tortoise has been
considered a sensitive species by
numerous government agencies,
including perhaps most importantly the
Bureau, for several years. However,
sensitive species do not receive full
consideration and mitigation when the
authorities of other Federal laws, such
as the Taylor Grazing Act and the 1872
Mining Law, are being implemented.
However, under the auspices of the Act,
Federal agencies must consult with the
Service regarding all actions that may
adversely affect the tortoise. The
numerous activities occurring on the
vast landholdings of the Bureau,
Department of Defense, and National

Park Service within the tortoise’s range
will require extensive consultation
between the Service and these Federal
agencies.

During the period of emergency listing,
the impacts of Federal actions have
been subject to the rigorous evaluation
that results from the Act's section 7
consultation process. The consultations
completed to date have insured that
actions authorized, funded, or carried
out by Federal agencies have not been
likely to jeopardize the continued
existence of the Mojave desert tortoise.

E. Other natural or manmade factors
affecting its continued existence. An
ancillary effect of continued declines in
a species’ numbers and loss of habitat is
the fragmentation of remaining
populations. Long-term survival of these
isolated pockets will be aggravated by
normal random fluctuations in the
population or the environment and
catastrophic events that could lead to
extirpation. Of particular concern with
the tortoise is the continued drought that
has affected most of its Mojave range
over the past several years. The
resulting physiological stress caused by
poor nutrition can be accentuated by
other perturbations in the environment,
such as the increased presence of
predators, fire, off-highway vehicles,
and competition for existing forage. The
synergistic effects of these disturbances
could result in the complete inability of
both individual animals and isolated
groups to return to and maintain
population levels that are viable ona
long-term basis.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by the
Mojave population of the desert tortoise
in determining to make this rule final.
Based on this evaluation, the preferred
action is to list the Mojave population of
the desert tortoise as threatened. The
Act states that the term “threatened
species”” means any species that is likely
to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range.

The Mojave population of the desert
tortoise was proposed to be an
endangered species. At that time,
information on hand indicated that the
presence of a respiratory disease could
cause the extinction of the population.
Since then, the Service has learned that,
although this disease is widespread,
some areas appear to be unaffected or
affected to a limited degree. Additional
threats facing the Mojave population
exist throughout its range. These factors,
including urbanization, ag-land
conversion, mineral and energy
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developments, utility corriders, and off-
road vehicles, are most pronounced near
urban centers in the western Mojave
Desert, near Las Vegas, Nevada, and
near St. George, Utah. Other parts of the
population’s range in the eastern Mojave
Desert of California and Nevada are
under similar threats, but the land use
pressures are not as intense. Declining
populations of tortoises have not been
clearly documented in these parts of the
population's range. The same threats
responsible for documented declines in
the western Mojave Desert are present,
but are not as severe in the eastern
Mojave.

There is little difference in the
protection given to an endangered
versus a threatened species under the
Act. The Service does not believe that
the threats faced by tortoises in the
western Mojave and northeastern
corner of the population’s range are
severe enough to warrant listing of the
entire Mojave population as
endangered. However, given the loss of
a substantial number of tortoises due to
the respiratory disease, loss and
degradation of habitat over much of
their range, and losses due to raven
predation, some subpopulations may be
extirpated within the near future. Iif the
declining trend is not reversed, the
Mojave population of the species may
warrant reconsideration as endangered
in the future.

Similarity of Appearance Treatment of
the Sonoran Population

Section 4(e) of the Act, as amended,
provides that the Secretary of the
Interior may, by regulation of commerce
or taking, and to the extent he deems
advisable, treat any species as an
endangered or threatened species even
though it is not listed pursuant to section
4(a)(1) of the Act if he finds that: (a)
Such species so closely resembles in
appearance an endangered or
threatened species that enforcement
personniel would have substantial
difficulty in attempting to differentiate
between the listed and unlisted species;
(b) the effect of this substantial
difficulty is an additional threat to the
endangered or threatened species; and
(c) such treatment of an unlisted species
will substantially facilitate the
enforcement and further the policy of
the Act.

The Service makes the following
findings: (1) That there are no visual
differences, readily discernible by law
enforcement personnel or the general
public, between the tortoises in the
Mojave and Sonoran populations; (2)
that the similarity of appearance
represents an additional threat to the
Mojave population; and (3) that treating

the Sonoran population as threatened
due to similarity of appearance, when
located outside its natural range, would
facilitate the enforcement of
prohibitions under the Act regarding
illegal trade in or possession of listed
Mojave desert tortoises. Treating the
Sonoran population as threatened due to
similarity of appearance when outside
its natural range would eliminate the
necessity of Service special agents
having to determine the origin of each
desert tortoise prior to enforcing the
prohibitions in section 9 of the Act.
Inability of the Service to enforce the
prohibitions in the Act would represent
an additional threat to the listed Mojave
population of the desert tortoise. By
treating members of the Sonoran
population of tortoises as threatened
under the similarity of appearance
provisions of the Act, when located
outside their natural range, the Service
believes that enforcement problems can
be minimized, while at the same time,
the conservation of listed Mojave
populations can be ensured.

Status of the Beaver Dam Slope
Subpeopulation

The Beaver Dam Slope subpopulation
of the desert tortoise in Utah was listed
as threatened with critical habitat in
1980. Tortoises of the Beaver Dam Slope
subpopulation that were in Nevada or
Arizona were not listed as threatened.
Publication of this rule recognizes the
entire Beaver Dam Slope subpopulation
as part of the Mojave population.

Monitoring of trend and other studies
focused very narrowly on the Beaver
Dam Slope in Utah as the only listed
population (herein referred to as a
subpopulation or portion of the Mojave
Desert population).

A 50 percent population decline of the
desert tortoise on a study plot on the
Beaver Dam Slope, Utah, has been
documented between 1981 and 1986.
These data appear to be representative
of a continuing decline of the entire
Beaver Dam Slope subpopulation of
Mojave desert tortoises. As discussed
above, portions of the Mojave Desert
population are under greater threat than
others. The Service recognizes that
portions of the population may become
extirpated in the foreseeable future, but
believes that these local extirpations do
not constitute a large enough portion of
the population’s range to warrant listing
as endangered. The Beaver Dam Slope
subpopulation will retain its threatened
status as part of the entire Mojave
population, which is listed as threatened
by this rule.

Critical Habitat ‘

Section 4(a)(3) of the Act, as amended,
requires thal, to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. Critical habitat was
designated for the Beaver Dam Slope
subpopulation of the Mojave desert
tortoise in 1980. The status of this
previously designated critical habitat
does not change with this final rule. The
Service finds that designation of critical
habitat for the remainder of the Mojave
desert population is not presently
determinable. The Service's regulations
(50 CFR 424.12(a)(2)) state that critical
habitat is not determinable if
information sufficient to perform
required analyses of the impacts of the
designation is lacking or if the biological
needs of the species are not sufficiently
well known to permit identification of
an area as critical habitat.

The range of the Mojave desert
tortoise is extensive. Much of this
habitat has been fragmented and
degraded by a number of land-
disturbing activities. Some remaining
areas of good habitat are isolated from
each other or are of such small size as
not to support viable subpopulations of
the tortoise. The specific size and partial
configuration of these essential habitats,
as well as vital connecting linkages
between areas necessary for ensuring
the conservation of the Mojave desert
population throughout its range, cannot
be determined at this time. Although the
designation of critical habitat was
raised by a number of those providing
comments, no additional information
was received that could contribute to
determining critical habitat boundaries.
These concerns will be considered as
the Service addresses recovery of the
population.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with States, and
requires that recovery actions be carried
out for all listed species. Such actions
are initiated by the Service following
listing. Such increased recognition and
conservation efforts will provide a
means to ensure survival for the Mojave
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desert tortoise. Available funding will
be used on research to determine the
causes of and possible treatments for
the disease currently infecting tortoise
populations and to determine whether
the disease can be passed on to
hatchlings by infected females.
Available funding will also be used for,
but not necessarily limited to, the
identification and isolation of healthy
populations, carrying out predator
control to reduce loss of immature
tortoises, public education to discourage
further releases of diseased captive
tortoises, and addressing habitat issues
including land acquisition, fencing, and
habitat improvement.

The protection required of Federal
agencies and the prohibitions against
taking and harm are discussed, in part,
below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) of the Act requires
Federal agencies to insure that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or result in
destruction or adverse modification of
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service.

At least 50 percent of occupied habitat
within the range of the Mojave
population of the desert tortoise is
managed by the Bureau of Land
Management. Other Federal managers
of tortoise habitat include the
Department of Defense, National Park
Service, and the Fish and Wildlife
Service. Tortoises are also found on
lands managed by Indian tribes. Federal
activities may include, but may not be
limited to, actions resulting in grazing,
ORV use, mining, construction of urban
developments and rights-of-way, and
military activities.

The Act and implementing regulations
found at 50 CFR 17.21 and 17.31 set forth
a series of general prohibitions and
exceptions that apply to all threatened
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to

take (includes harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture, or
collect; or to attempt any of these),
import or export, ship in interstate or
foreign commerce in the course of a
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any listed species. It is also illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
illegally taken, Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
threatened wildlife under certain
circumstances. Regulations governing
such permits are codified at 50 CFR
17.32. Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
zoological exhibition, educational
purposes, or special purposes consistent
with the purposes of the Act, and/or for
incidental take in connection with
otherwise lawful activities. In some
instances, permits may also be issued
during a specified period of time to
relieve undue economic hardship that
would be suffered if such relief were not
available.

All Gopherus tortoises, including the
desert tortoise, were listed on July 1,
1975, as Appendix II species under the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES Convention). The only
exception within the genus is G.
flavomarginatus, which was listed as an
Appendix I species. The CITES
Convention, as implemented by the Act
and various regulations (50 CFR Part 23),
imposes restrictions on importation and
exportation of Appendix I and II
species.

Status of Feral Tortoises and Tortoises
Currently Held in Captivity

Feral desert tortoises, which have
been released inside the native habitat
of the Mojave desert tortoise, are
classified as a threatened species in the
area north and west of the Colorado
River and are protected under the Act.

Under Section 9(b)(1) of the Act,
prohibitions applicable to the Mojave
population do not apply to tortoises that
were held in captivity or in a controlled
environment prior to the date of the
publication of the emergency rule
(August 4, 1989), provided that such
holding and any subsequent holding or

use of the tortoise was not in the course
of a commercial activity.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment or Environmental Impact
Statement, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Fish, Marine mammals, Plants
(agriculture).

Regulations Promulgation

PART 17—[AMENDED]

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1543; 16 U.S.C. 4201-4245; Publ, L. 99-
625, 100 Stat. 3500; unless otherwise noted.

2. § 17.11(h) is amended by revising
the entry for “Tortoise, desert” under

REPTILES in the List of Endangered and
Threatened Wildlife to read as follows:

§ 17.11 Endangered and threatened
wildlife.

- - . - .

(h)ao.
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Common name

Historic range

Vertebrate population where 1
endangered or threatened

Crit

Status When listed habitat

REPTILES

. .

Entire, except AZ, south and east of

e USIAL (AZ, south and east of Colora-

do River) and Mexico when found
outside of AZ, south and east of
Colorado River, and Mexico,

i 103, 357E, 17.95(c)
378

T(S/A) 357E, 378 NA 17.42te)

3. § 17.42 is amended by adding a new
paragraph (e) to read as follows:

§ 17.42 Special rules—reptiles.

(e) Desert tortoise (Gopherus
agassizii)

(1) Definition. For the purposes of this
paragraph (e) “desert tortoise” shall
mean any member of the species
Gopherus agassizii, whether alive or
dead, and any part, product, egg, or
offspring thereof, found outside of
Arizona (south and east of the Cclorado
River) and Mexico, regardless of natal
crigin or place of removal from the wild.

(2) Applicable provisions. The
provisions of § 17.31-17.32 shali apply to
any desert tortoise subject to this
paragraph (e).

Dated: March 29, 1990.

Richard N. Smith,

Acting Director, Fish and Wildlife Service.
[FR Doc. 90-7378 Filed 3-30-90; 8:45 am]
BILLING CODE 4310-55-4

——— e

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 226 and 227
[Docket No. 80778-0079]
Endangered and Threatened Species;

Critical Habitat; Winter-run Chinook
Salmon

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Emergency interim rule.

SUMMARY: NMFS is publishing a new
emergency rule to list the winter run of
chinook salmon in the Sacramento
River, California, as a threatened
species under the Endangered Species
Act (ESA) of 1973. NMFS first listed this
species on an emergency basis on
August 4, 1989. Since that time, NMFS
has published a proposed rule to
formally add the run to the list of
threatened species (March 20, 1996—55
FR 10280). NMFS is publishing this new
emergency listing to avoid a hiatus

protection of the species until the formal
listing process is completed. In 1989, the
return of winter-run chinook salmon
was estimated at only 500 fish which is
75 percent below a consistent run size of
2,000 to 3,000 fish in recent years.

This emergency rule includes a
designation of critical habitat in a
portion of the Sacramento River from
Red Bluff Diversion Dam, Tehama
County (River Miie 243) to Keswick
Dam, Shasta County (River Mile 302)
including the adjacent riparian zones,
the water in the river, and the river
bottom for the winter-run. This section
includes the portion of the river in which
suitable conditions can be maintained
for spawning, incubating eggs, and
rearing juvenile fish.

EFFECTIVE DATE: Winter-run chinook
salmon in the Sacramento River are
listed as threatened under the ESA and
critical habitat is designated effective
April 2,1980 through November 28, 1990,
or until the final listing is effective,
which ever occurs first.

FOR FURTHER INFORMATION CONTACLT:
James H. Lecky, NMFS, Southwest
Region, Protected Species Management
Branch, 300 South Ferry Street, Los
Angeles, CA 90731, 213-514-6664 or
Margaret Lorenz, NMFS, Office of
Protected Resources, 1335 East-West
Highway, Silver Spring, MD 20910, 301-
427-2322.

SUPPLEMENTARY INFORMATION:

Background

NMFS has been monitoring the status
of the winter run of chinook salmon in
the Sacramento River since the
American Fisheries Society (AFS)
petitioned NMFS to list the run in 1985.
On February 17, 1987, NMFS published
its determination that the listing was not
warranted at that time (52 FR 6041). In
response to severe environmental
conditions created by drought in 1987
and 1988, NMFS reviewed its original
determination to ensure that existing
protective measures were providing
protection for the run. On December 9,
1988 (53 FR 49722), NMFS published its
determination that existing protective
measures were mitigating the effects of

the drought conditions. A major element
of NMFS’ consideration was that the run
had stabilized at about 2,000 fish after
nearly two decades of decline. However,
in 1989, only 550 winter-run chinook
returned to the Sacramento River, an
additional decline of nearly 75 percent.

In response to this new decline, NMFS
decided that immediate action was
needed to bring the protective measures
of the ESA to bear on the restoration of
the run and published an emergency rule
to list the run as a threatened species [54
FR 32085). NMFS will not complete the
rulemaking process to add the species to
the list of endangered species before the
expiration of the emergency rule.
Therefore, it is publishing a new
emergency rule to ensure the run
continues to receive the protection of
the ESA while a listing determination is
being made.

The 1989 run size was dangerously
low, and the 1990 run may not be much
larger since it was spawned during
drought conditions in 1987, NMFS
estimates that a run size of between 400
and 1,000 fish is necessary to maintain
genetic diversity in the winter run
population {52 FR 6041). If poor returns
in 1990 and 1991 follow the poor return
of 1989, NMFS believes the population
may begin losing genetic diversity
through genetic drift and inbreeding.
Also, small populations are vulnerable
to major losses from random
environmental events such as droughts
and El Nifio events. Given the
anticipated small return this year and
continuing dry weather conditions,
NMFS believes that an emergency
situation continues to exist.

Available Conservation Measures

Conservation measures provided to
species that are listed as threatened
under the ESA include recognition,
recovery actions, implementation of
certain protective measures, and
designation and protection of critical
habitat. One of the most useful
protective measures is the section 7
consultation process which requires all
Federal agencies to conduct
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conservation programs for threatened
and endangered species and to consult
with NMFS regarding the potential
effects of their actions on species under
NMFS' jurisdiction.

When the emergency rule became
effective, NMFS initiated section 7
consultations with the Federal agencies
whose actions affect the winter run or
adversely modify or destroy its critical
habitat. NMFS has initiated
consultations with the Bureau of
Reclamation on operation of Red Bluff
Diversion Dam, the Army Corps of
Engineers on gravel mining and flood
control operations, and the Pacific
Fisheries Management Council on the
effect of sport and commercial fishing.
Under the new emergency rule, NMFS
will continue consulting with these and
other Federal agencies to ensure the
protection of the run until the formal
listing process is completed.

Also, NMFS will continue its
coordination with the State of California
in managing this run and its habitat. The
State's Endangered Species Act contains
a provision for interagency consultation
among State agencies similar to section
7 of the Federal ESA. The State's
Department of Fish and Game will be
reviewing impacts of State actions on
the winter run to see if there are actions
beyond the Ten-point Restoration Plan
that can be taken. Also, they will be
reviewing the State's water projects for
opportunities to improve water
conservation, and they will be reviewing
their own sport and commercial fishing
regulations to ensure those fisheries will
not jeopardize the continued existence
of the winter run.

NMFS will also participate in the
State's review of sport and commercial
fishing regulations. NMFS is charged
with implementing the Magnuson
Fisheries Conservation and
Management Act (MFCMA) and
publishes and administers regulations to
implement fishery management plans
developed by Regional Fishery
Management Councils. Generally,
interjurisdictional fisheries or fisheries
that occur primarily in Federal waters
are candidates for management under
the MFCMA and this includes the
fisheries for Pacific salmon. The Pacific
Fishery Management Council manages
salmon fisheries off the coasts of
Washington, Oregon, and California.
Generally, the Council strives to manage
the fishery by consensus among the
Federal and state fishery management
agencies so that state regulations in
state waters are consistent with Federal
regulations in Federal waters.

Through these consultations under the
respective State and Federal laws,
NEMS expects a State/Federal

regulatory regime to be developed that
will ensure the winter run population is
not adversely affected by sport or
commercial fishing. Therefore, NMFS is
providing an exemption from the
prohibition on taking of winter run
chinook for fishermen who are fishing
lawfully under State law or regulation or
Federal regulations under the MFCMA.

NMFS retains its right and
responsibility to exert Federal authority
in State waters in the event the State
develops fishing regulations that are less
protective than is commensurate with
the designation as a threatened species
under the Federal ESA.

Critical Habitat

Section 4(a)(3)(A) of the ESA contains
the requirement that critical habitat be
designated concurrently with the
determination that a species is an
endangered species or is a threatened
species. Therefore, as part of this
emergency rule, NMFS is designating the
portion of the Sacramento River
between Red Bluff Diversion Dam,
Tehama County (River Mile 243) and
Keswick Dam, Shasta County (River
Mile 302) including the adjacent riparian
zones, the water in the river, and the
river bottom as critical habitat for the
winter run of chinook salmon. This
portion of the river contains almost all
of the habitat in which winter run can
spawn successfully, if water
management strategies for maintaining
suitable temperatures are implemented,
and habitat in which most juvenile
winter run will rear.

Section 4(b)(2) requires that economic
impacts of specifying an area as critical
habitat be considered in the process of
designating critical habitat. NMFS is
designating only that portion of the river
that is necessary to ensure the survival
and development of spawned eggs and
successful rearing of juveniles during the
240 days the emergency rule is in effect.
NMFS believes this is the minimum
amount of habitat that is necessary to
ensure the continued existence of the
species. However, after NMFS evaluates
other alternatives for critical habitat
designation including habitat in which
winter run has spawned successfully
during exceptionally good water years,
it plans to initiate a rulemaking to
designate critical habitat.

The economic impacts of this
designation are expected to affect only
the Federal agencies operating in the
river, primarily the Bureau of
Reclamation and the Army Corps of
Engineers. The emergency rule is not
expected to diminish the amount of
water that can be made available for
irrigation. The worst case scenario
would be unusually high temperatures

and the resulting requirement that cold
water be released to maintain
temperatures below critical levels. This
released water could be used
downstream of the area designated as
critical habitat for irrigation and other
purposes.

Effects of Designating Critical Habitat

Federal agencies conducting,
authorizing, or funding actions will incur
additional administrative costs in
conducting the evaluation of the effects
of their actions on critical habitat. This

- expense will be minimal given that these

agencies will be reviewing these same
actions to assess their effects on the
continued existence of the species.

The Bureau of Reclamation will be
required to ensure that suitable water
temperatures for winter run egg
development and growth of juvenile fish
are maintained in the portion of the
critical habitat in which spawning is
expected to occur. During the 1987-1988
drought, the Bureau took steps under the
Cooperative Agreement to maintain
suitable water temperatures between
Keswick Dam and Cottonwood Creek
(approximately 14 river miles above
Bend Bridge). Generally, about 80
percent of the run spawns above
Cottonwood Creek. The major action
implemented by the Bureau was using
the low level outlet for releasing water
from Shasta Lake. This was done for the
first time in 1987 and again in 1988.
Because the low level outlet is below the
outlet that runs water to the
powerhouse, it releases cold deep water
during periods of the year when the
powerhouse outlet is draining warmer
water nearer the surface. While the low
level outlet releases cold water to the
benefit of the winter run, the water
bypasses the powerhouse and no power
can be generated from the release of
that water. Between July 21 and
September 17, 1988, the Bureau released
almost 400,000 acre-feet of water
through the low level outlet at the
expense of $3.65 million in foregone
power revenues. Conditions in 1989
were not as severe, but the Bureau did
release water through the low level
outlet at the expense of $1.4 million.

The Bureau is expected to raise the
gates in the Red Bluff Diversion Dam on
December 1, 1989, and keep them raised
through April 1, 1990, consistent with
past performance under the Cooperative
Agreement implementing the Ten-point
Winter Run Restoration Plan. This will
facilitate passage of juvenile fish
downstream in December and provide
access for adults to critical habitat.
Because this activity occurs during the
non-irrigation season, it is not expected
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to affect agricultural operation
dependent on water diverted at the Red
Bluff Diversion Dam.

Since the Bureau has previously
agreed to conserve winter run habitat by
raising the gates at Red Bluff Diversion
Dam and by maintaining suitable
temperatures and because failure to
conduct these actions could adversely
modify critical habitat, NMFS has
determined that the economic impact of
these actions to the Bureau does not
outweigh the benefits to be derived from
implementing measures to conserve the
winter run's spawning habitat during the
240 days the emergency rule is in effect.

The emergency situation brought on
by the poor return of spawning adults in
1989 precludes the opportunity for
completing a more detailed economic
analysis. Other Federal actions such as
consideration of the City of Redding's
Federal Energy Commission
applications are not likely to progress to
the point that resources will be
irreversibly or irretrievably committed
during the 240 days this emergency rule
is in effect. Therefore, these actions
were not considered in this brief
economic assessment.

A complete economic analysis of the
impact of designating critical habitat
will be included in the proposed rule
NMFS plans to issue for designating
critical habitat.

Classification

Since the Assistant Administrator for
Fisheries, NOAA, has determined that
the present situation poses a significant
risk to the well-being of the Sacramento
River winter-run chinook salmon,
emergency regulations can be issued
under 16 U.S.C. 1533(b)(7).

The Assistant Administrator finds
that reasons justifying promulgation of
this rule on an emergency basis make it
impracticable and contrary to the public
interest to provide notice and
opportunity for prior comment or to
delay for 30 days its effective date under
sections 553 (b) and (d) of the
Administrative Procedures Act.

This emergency rule is exempt from
the normal review procedures of
Executive Order 12291 as provided in
section 8(a)(1) of that order. This rule is
being reported to the Director of the
Office of Management and Budget with
an explanation of why it is not possible
to follow the usual procedures of that
order.

This rule does not contain a collection
of information requirement for purposes
of the Paperwork Reduction Act.

The Regulatory Flexibility Act does
not apply to this rule because as an
emergency rule, it is issued without

opportunity for prior public comment.
Since notice and opportunity for
comment are not required to be given
under section 553 of the Administrative
Procedures Act, and since no other law
requires that notice and opportunity for
comment be given for this rule, under
sections 603(a) and 604(a) of the
Regulatory Flexibility Act, no initial or
final regulatory flexibility analysis has
been or will be prepared.

National Environmental Policy Act

The National Oceanic and
Atmospheric Administration (NOAA)
has determined that certain categories
of its activities do not normally have the
potential for a significant effect on the
human environment and are, therefore,
exempt from the requirement for
preparation of either an environmental
assessment or an environmental impact
statement (NOAA Directives Manual
02-10 5¢(3)). Listing actions under
section 4(a) of the ESA and designation
of critical habitat are among those
actions NOAA has determined are
exempted (NOAA Directives Manual
02-10 5¢(8)(h)). The main environmental
impact from this emergency rule will be
modification of water temperatures in
the area designated as critical habitat
for the benefit of incubating winter-run
eggs and developing young. This is not
expected to produce a significant impact
to the human environment.

List of Subjects in 50 CFR Parts 226 and
227
Designated critical habitat and
threatened fish and wildlife.
Dated: March 27, 1990.
William W. Fox, Jr.,
Assistant Administrator for Fisheries.
Accordingly, parts 226 and 227 of
chapter II of title 50 of the Code of

Federal Regulations are amended as
follows.

PART 226—{AMENDED]

1. The authority citation for part 226
continues to read as follows:

Authority: 16 U.S.C. 1533.

Subpart C—Critical Habitat for Marine
and Anadromous Fish

2. The title of subpart C under part 226
is revised to read as set forth above.

3. Section 226.21 under subpart C is
added to read as follows:

§ 226.21 Sacramento River California
winter-run chinook salmon (Oncorhynchus
tshawytscha).

The Sacramento River between Red
Bluff Diversion Dam, Tehama County
(River Mile 243) and Keswick Dam,

Shasta County (River Mile 302) including
the adjacent riparian zone, the water,
and the river bottom.

PART 227—{AMENDED]

1. The authority citation for part 227
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq.

2. Section 227.4 under subpart A is
amended by revising paragraph (e) from
April 2, 1990 through November 28, 1930,
to read as follows:

§ 227.4 Enumeration of threatened
species.

- - - * *

(e) Sacramento River winter-run
chinook salmon (Oncorhynchus
shawytscha).

3. The title of subpart C under part 227
is amended April 2, 1990 through
November 28, 1990, to read as follows:

Subpart C—Threatened Marine and
Anadromous Fish

4. Section 227.21 of subpart C is
revised April 2, 1990 through November
28, 1990, to read as follows:

§227.21 The Sacramento River winter-run
chinook salmon.

(a) Prohibitions. The prohibitions of
section 9 of the Act (16 U.S.C. 1538)
relating to endangered species apply to
the Sacramento River winter-run
chinook salmon for the 240-day period
the emergency rule is in effect.

(b) Exceptions. (1) The exceptions
under section 10 of the Act (16 U.S.C.
1539) and other exceptions under the
Act relating to endangered species and
exceptions relating to endangered
species under the regulations, such as
the provisions of part 222, subpart C—
Endangered Fish or Wildlife Permits;
also apply to the Sacramento River
winter-run chinock salmon for the 240-
day period the emergency rule is in
effect.

(2) Any acts involving winter-run
chinook salmon which were taken
lawfully under a State of California
fishing law or regulation, or which were
taken lawfully under a fishing regulation
under the Magnuson Fisheries
Conservation and Management Act.

« There shall be a rebuttable presumption

that the winter-run chinook salmon
involved in any acts are not entitled to
the exemption contained in this
subsection.

|FR Doc. 90-7500 Filed 3-28-90; 2:33 pm|
BILLING CODE 3510-22-M
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the finai
rules.

DEPARTMENT OF AGRICULTURE
Rural Electrification Administration
7CFR Part 1714

Federal Pre-emption in Rate Making in
Connection With Power Supply
Borrowers

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Proposed rule.

suMMARY: The Rural Electrification
Administration (REA) proposes to
amend 7 CFR chapter XVII by adding
part 1714, Electric Rates, Services and
Contracts consisting of subpart E—
Federal Pre-emption in Rate Making in
connection with the Power Supply
Borrowers. This new part will establish
policies and procedures to implement
certain provisions of (a) the Rural
Electrification Act of 1936, as amended
(7 U.S.C. 901 et seq.) (the “RE Act"); and
(b) REA loan documents, including
wholesale power contracts between the
power supply borrowers and their -
members, which provide, among other
matters, for the establishment of rates
for the sale of electric power and energy
by power supply borrowers. This part
will address the pre-emption under
certain circumstances of the regulation
of power supply borrowers’ rates by
State Regulatory Authorities and the
assumption of exclusive jurisdiction
over rates by REA.

DATES: Written comments must be
received by REA no later than June 1,
1990.

ADDRESSES: Submit written comments
to Mr. Archie W. Cain, Director, Electric
Staff Division, Rural Electrification
Administration, room 1246, South
Building, U.8. Department of
Agriculture, Washington, DC 20250-
1500. Comments may also be inspected
at room 1246 between 8:15 a.m. and 4:45
p.m.

FOR FURTHER INFORMATION CONTACT:
Mr. Laurence V. Bladen, Financing
Policy Specialist, Rural Electrification

Administration, room 1272, South
Building, U.S. Department of
Agriculture, Washington, DC 20250~
1500, telephone number {202) 382-9558.
SUPPLEMENTARY INFORMATION: Pursuant
to the RE Act, REA hereby proposes to
amend 7 CFR chapter XVII by adding
part 1714, Electric Rates, Services and
Contracts and by adding, subpart E—
Federal Pre-emption in Rate Making in
Connection with Power Supply
Borrowers.

This regulation will be issued in
conformity with Executive Order 12291,
Federal Regulations. It will not (1) have
an annual effect on the econemy of $100
million or more; or (2) result in a major
increase in costs or prices for
consumers, individuals, industries,
Federal, state, or local government
agencies or geographic regions; or (3)
result in significant adverse effects on
competition, employment, investment or
productivity; and has been determined
not to be “major”.

This action does not fall within the
scope of the Regulatory Flexibility Act.
REA has coneluded that promulgation of
this proposed rule would not represent a
major Federal action significantly
affecting the quality of the human
environment under the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq. (1976)) and, therefore,
does not require an environmental
impact statement or an environmental
assessment. This program is listed in the
Catalog of Federal Domestic Assistance
as 10.850, Rural Electrification Loans
and Loan Guarantees. For the reasons
set forth in the final rule related Notice
to 7 CFR part 3015 subpart V in 50 FR
47034, (November 14, 1985), this program
is excluded from the scope of Executive
Order 12372 which requires
intergovernmental consultation with
state and local officials.

The reporting and/or recordkeeping
requirements contained in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB) in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 ef seq.). They will not be
effective until approved by OMB.

The public reporting burden for this
collection of information is estimated to
average 5.5 hours per response including
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing

Federal Register
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the collection of information. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Department of Agriculture, Clearance
Officer, Office of Information Resources
Management, room 404-W, Washington,
DC 20250 and to the Office of
Management and Budget, Paperwork
Reduction Project, Washington, DC
20503.

Background

This proposed regulation, 7 CFR part
1714, Subpart E—Federal Pre-emption in
Rate Making in Connection with Power
Supply Borrowers is related in subject
matter to a proposed rule, 7 CFR 1714,
Subpart I—Federal Pre-emption in Rate
Making in Connection with REA FElectric
Borrowers in Bankruptcy, which is being
published elsewhere in today's Federal
Register. Interested parties should refer
to such proposed subpart I and, in
particular, the “Background™ paragraphs
for further discussion of the structure of
the REA program and the circumstances
which give rise to both proposed rules.
While subpart I and this subpart E are
related in subject matter, this rule
addresses the matter of pre-emption of
State Regulatory Authority jurisdiction
over the rates of power supply
borrowers. This rule can be
implemented separately and is being
promulgated separately.

The Rural Electrification
Administration (REA] was established
pursuant to the RE Act, for the purpose
of providing loans to bring central
station electric service to persons in
rural areas. Since its inception, REA has
provided approximately $21 billion in
loans and $31 billion in loan guarantees
to its electric borrowers through an
organizational and financing structure
which is unique in the utility industry.
This structure was designed to ensure
that loans made or guaranteed by REA
are repaid, and to ensure that the
security for those loans is reasonably
adequate at the same time it enables RE
Act beneficiaries, the citizens of rural
America, to receive electric service at
rates which are as low as possible.

REA electric borrowers are, for the
most part, net-for-profit cooperatives,
organized on a two tier system.
Currently, approximately 889
distribution borrowers provide retail
electric service to their consumer-
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owners, while some 60 power supply
borrowers provide wholesale service to
their member distribution systems.

The 600 distributicn borrowers which
are member-owners of power supply
borrowers are tied to their power supply
systems through long term wholesale
power contracts. As a condition to
providing financial assistance under the
RE Act to power supply borrowers REA
requires the power supply borrower and
its member-owners to execute these
wholesale power contracts. Pursuant to
the wholesale power contract, the
member agrees to take all of its power
requirements from the power supply
system and to pay for the power at rates
which are sufficient, but only sufficient,
to meet,

the cost of the operation and
maintenance (including without limitation,
replacements, insurance, taxes and
administrative and general overhead
expenses) of the generating plant
transmission system and related facilities of
the Seller, the cost of any power and energy
purchased for resale hereunder by the Seller,
the cost of transmission service, make
payments on account of principal and interest
on all indebtedness of the Seller, and to
provide for the establishment and
maintenance of reasonable reserves. (Section
4. Rates (b), REA Form 444, “Wholesale
Power Contract—Federated Cooperative";
Rev. 6-60].

The wholesale power contract is
essential to carrying out the REA
program. Section 4 of the RE Act (7
U.S.C. 904) requires that the
Administrator determine that loans will
be repaid within the time agreed and
that security for the loans is reasonably
adequate, The Administrator relies on
the wholesale power contract in
fulfilling this statutory requirement.
These wholesale power contracts
provide the Administrator with the
assurance that there will be a market for
the power produced by the power
supplier and that the power supplier will
generate revenues adequate to meet all
its costs including repayment of the
loans made or guaranteed by REA. The
terms of the wholesale power contracts
provide that the Administrator shall
approve any changes in rates charged
by the power supply borrower.

The wholesale power contracts are
pledged to REA and REA is a third party
beneficiary of the contracts. In a number
of different contexts, the validity of the
wholesale power contract has been
repeatedly upheld by courts which
recognize its importance to the REA
program. See, for example, Alabama
Power Co. v. Alabama Electric
Cooperative, Inc., 394 F.2d 672 (5th Cir.),
cert. denied, 393 U.S. 1000 (1968)
(requirement that borrowers enter inlo

contracts is within REA Administrator's
discretion; contracts are immune from
antitrust liability); Greensboro Lumber
Co. v. Georgia Power Co., 844 F.2d 1538
(11th Cir. 1988), affirming 643 F.Supp.
1345 (N.D. Ga. 1986) (contracts are
immune from antitrust scrutiny and
liability under the Public Utilities
Regulatory Policies Act); United States
v. Southwestern Electric Cooperative,
Inc., 663 F.Supp. 538 (S.D. Ill. 1987)
affirmed 869 F.2d 310 (7th Cir. 1989)
(Government has standing to bring
declaratory judgment proceeding to
declare all requirements contract
enforceable); United States v. Coosa
Valley Electric, Inc., No. 85-C-0515-S
(N.D. Ala. 1986) (all requirements
contracts are immune from antitrust
liability, contracts were upheld over
state law contractual defenses of fraud,
duress, mutual mistake, unilateral
mistake, waiver, frustration of purpose,
and failure of consideration); Tri-State
G&T Ass'nv. Shoshone River Power &
Light, 874 F.2d 1346 (10th Cir. 1989) (all
requirements contract obligates a
distribution member to maintain its
power requirements and remain in
business throughout the term of the
contract). In these and other decisions,
courts have consistently recognized the
uniqueness of the organizational and
financing structure of the rural
electrification program and upheld the
wholesale power contract, finding it
enforceable notwithstanding, among
other matters, state laws.

Also unique to the REA power supply
program is the role REA plays in the
operations of the borrower. The REA
mortgage, loan contract and wholesale
power contract provide REA with many
rights, among which are the rights to (a)
approve the construction and operation
of additions or extensions to a
borrower's system; (b) approve
contracts into which the borrower may
wish to enter, including contracts for the
purchase and sale of electric energy;
and (c) approve changes in the rates the
borrower charges for the sale of electric
power and energy.

Indeed, it is this extensive and unique
relationship between REA and its
borrowers, together with the not-for-
profit nature of the cooperatives, which
led the Federal Power Commission
(FPC)—now the Federal Energy
Regulatory Commission—to conclude
that rural electric cooperatives are not
subject to regulation under the Federal
Power Act. See Dairyland Power
Cooperative, 37 F.P.C. 12 (1967), aff'd
sub nom., Salt River Project v. FPC, 391
F.2d 470 (D.C. Cir.), cert. denied, 393 U.S.
857 (1968). The D.C. Circuit Court in
affirming the decision of the FPC stated
that,

REA regulation and supervision of
cooperatives are, in many respects, far more
comprehensive than those which the Federal
Power Commission exercise over investor-
owned utilities * * * Salt River Project, 391
F.2d at 473.

Notwithstanding the overriding
Federal interests in carrying out the
REA program and the not-for-profit
structure of REA borrowers, some State
Regulatory Authorities exercise
jurisdiction over REA borrowers.
Indeed, Congress recognized that State
Regulatory Authorities have an
appropriate role in the REA power
supply program. Section 4 of the RE Act
(7 U.S.C. 904) provides that no loans for
the construction, operation or
enlargement of any generating plant
shall be made, unless the consent of any
applicable State Regulatory Authority is
first obtained.

Consequently, REA does not finance
facilities for power supply borrowers
without the required approvals of all
State Regulatory Authorities.
Furthermore, some State Regulatory
Authorities after having approved an
REA loan or REA financed project, have
continued to exercise jurisdiction over
the rates charged by power supply
borrowers. For the most part, such rate
jurisdiction has been exercised in a
manner consistent with protecting the
Federal interests, in particular,
repayment of loans made or guaranteed
by REA. In almost all cases, such State
Regulatory Authorities have approved
rates that are sufficient to allow the
borrower to repay REA loans and there
has been no conflict between Federal
and state interests. Currently, the
regulatory authorities of 11 states assert
jurisdiction over the wholesale electric
rates of 20 REA-financed rural electric
power supply systems.

In recent years, with some power
supply borrowers facing significant rate
increases, it has become clear that
opportunities exist for conflict between
the State Regulatory Authority and the
interests of the Federal Government. It
appears that, because of their interests
in keeping rates to consumers low, some
State Regulatory Authorities may be
tempted to shift costs from the consumer
to REA and the Federal tax-payer by
refusing to approve rate increases
required by the terms of the wholesale
power contract and necessary to repay
REA loans.

For example, REA has faced one
situation in which a State Regulatory
Authority consented to REA loans to
construct a generating facility and
simultaneously approved the wholesale
power contract which the Administrator
relied upon to make the findings of
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repayment and adequate security
required by section 4 of the RE Act (7
U.S.C. 904). After the REA loans were
advanced, the State Regulatory
Authority refused to approve rate
increases required by the wholesale
power contract and necessary to repay
the REA loans even though the power
supply borrower's members are
economically capable of paying the
rates.

The State Regulatory Authority chose
to treat the borrower as it might a
conventional investor owned utility
apparently ignoring certain fundamental
differences between REA-financed
cooperatives and investor owned
utilities. Investor owned utilities are
owned and controlled by shareholders,
while cooperatives are owned and
controlled by their consumers who elect
directors through a democratic process
at both the distribution and power
supply level. In light of this difference,
the regulation of a cooperative does not
require this same balancing of interests
and allocation of risks between the
investor and the consumer that exists in
the regulation of an investor owned
utility—under certain circumstances
sound public policy may require quite a
different approach in the regulation of
cooperative as opposed to investor
owned utilities. Not only did the State
Regulatory Authority ignore the
fundamental difference between
cooperatives and investor owned
utilities, but also it failed to recognize
important Federal interests involved
including repayment of REA loans, and
in effect sought to shift costs from the
consumer owner to the Federal
Government and the Federal taxpayer.
This action frustrates the RE Act; and it
results in the depletion of the Rural
Electrification and Telephone Revolving
Fund which was established by
Congress to fund the REA loan program
nationwide. If such actions were
sanctioned, then the REA program could
not eperate in the manner Congress
intended, and in light of the
requirements of section 4 of the RE Act (7
U.S.C. 904), the Administrator could not
continue to make loans relying on the
structure of the power supply program
which has been serving rural America
for 50 years. Consequently, such actions
by State Regulatory Authorities must be
pre-empted under the RE Act if Federal
interests are to be protected.

The Supreme Court, in Arkansas
Electric Cooperative Corp. v. Arkansas
Public Service Commission, 461 U.S. 375
(1983}, recognized that State Regulatory
Authorities’ jurisdiction over an REA
borrower's rates may be pre-empted by
the RE Act. The court stated that:

The |state regulatory authority] can make
no regulation affecting rural power
cooperatives which conflicts with particular
regulations promulgated by the REA.
Moreover, even without an explicit statement
from the REA, a particular rate set by the
[state regulatory authority] may so seriously
compromise important federal interests,
including the ability of the [borrower] to
repay its loans, as to be implicitly pre-empted
by the Rural Electrification Act. (p. 390)

The purpose of the proposed
regulation is to set forth certain
circumstances when a State Regulatory
Authority’s jurisdiction over the rates of
a power supply borrower conflicts with
important Federal interests and
therefore is pre-empted by the RE Act.

REA wishes to stress its view that,
while opportunities exist for conflict
between State Regulatory Authorities
and Federal interests, in almost all cases
conflict can be avoided through
cooperation among the interested
parties.

Even when faced with a borrower in
default and experiencing extreme
financial problems, REA and a State
Regulatory Authority have been able to
resolve the problems in a way that
protects Federal interests and is
satisfactory to the State Regulatory
Authority. See In the Matter of an
Investigation of Big Rivers Electric
Corporation’s Rates for Wholesale
Electric Service, 89 PUR 4th 499 (Ky.
1987), in which the Kentucky Public
Serviee Commission stated,

This case illustrates the importance of
cooperative federalism in resolving difficult
problems of this kind. The respective duties
of the REA and state regulatory commission
may sometimes appear to conflict. In the case
of a troubled utility, however, the overriding
aim of both these bodies is the same: to craft
a plan that recognizes federal interests yet
fairly balances the needs of the utility and its
customers. In reaching a solution, there must
be a full measure of cooperation among state
regulators and federal authorities, working
with the utility. its members. and customers.
(p. 510).

REA strongly encourages such
cooperation and believes that with
cooperation, in most cases Federal
interests can be protected consistent
with state interests. Only in very rare
cases will a State Regulatory Authority’s
jurisdiction over the rates of power
supply borrowers compromise Federal
interests and be pre-empted under the
RE Act and this proposed regulation.

It is not the intent of the proposed
regulation to address all circumstances
where state law or the actions of a State
Regulatory Authority may be pre-
empted by the RE Act. For example, the
regulations do not address the
condemnation of a borrewer's property
under state law (see Public Utility

District Ne. 1 of Pend Oreille County v.
United States, 417 F.2d 200 (9th Cir.
1969) and Public Ulility District Ne. 1 of
Franklin County v. Big Bend Electric
Cooperative, 618 F.2d 601 (9th Cir.
1980)); or the jurisdiction of a State
Regulatory Authority should REA
acquire title to the borrower's plant {see
Public Service Co. of Ind v. Hamil, 416
F.2d 648 [7th Cir. 1969), cert. denied, 396
U.S. 1010 (197¢)). Also, except as set
forth in § 1714.507, the proposed rule
does not address the pre-emption of
state regulatory jurisdiction over
distribution members of a power supply
borrower.

The regulation addresses pre-emption -
in only those certain specific
circumstances identified. The propoesed
regulation is not intended to and does
not limit in any manner the pre-emption
of state law and actions of State
Regulatory Authorities, whether that
pre-emption be implicit or explicit under
the RE Act.

The following is a brief discussion of
certain significant provisions of the
proposed regulation. Unless otherwise
indicated, all terms shall have the
meanings set forth in the regulation.

Section 1714.503, Requirements of
REA Documents, provides that power
supply borrowers shall set rates as
required by the REA documents. The
rate provisions of the REA wholesale
power contract require the power supply
borrower to set rates to generate
sufficient revenues to meet the
borrower's costs including payments on
account of all indebtedness and require
the member to pay for power and energy
at such rates. The REA wholesale power
contract and other REA documents are
the mechanisms REA and the borrowers
rely upon in carrying out the rural
electrification program. The proposed
regulation allows for the power supply
borrower to comply with and REA to
enforce the requirements of the REA
documents by pre-empting a State
Regulatory Authority's jurisdiction
under certain circumstances,

Section 1714.504, State Regulatory
Authority Rate Jurisdiction, sets forth
the obligation of power supply
borrowers to seek rate approval from
State Regulatory Authorities. As set
forth in this section, REA will cooperate
with the State Regulatory Authority in
connection with the rate application. As
discussed above, REA believes most
potential conflicts between the interests
of State Regulatory Authorities and
Federal interests can be avoided if the
involved parties are willing to
cooperate.

Section 1714.505, Pre-emption,
provides for pre-emption of State
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Regulatory Authority jurisdiction over a
power supply borrower's rates based on
a two prong test: First, if the approved
rates are inadequate to permit the
borrower to make payments on secured
loans and, second, if the borrower has
defaulted or will default on secured
loans. It should be noted that the term
“secured loans"” includes any debt
secured under the REA mortgage, and
may include debt evidencing leans from
third party lenders which REA has lien
accommodated pursuant to the RE Act.
Such loan funds are used to carry out RE
Act purposes and, by the terms of the
REA mortgage, any default on such
loans also constitutes a default on REA
loans. Consequently, such third party
loans are treated the same as loans
made or guaranteed by REA.

Section 1714.506, Exclusive REA Rate
Jurisdiction, provides for the manner in
which REA, upon pre-emption, will
exercise exclusive rate jurisdiction.
Borrowers are required to establish
rates as provided in the REA whaolesale
power contract and other REA
documents. If a borrower fails to comply
with the provisions of its REA
documents, REA shall proceed to
enforce those contractual obligations by
exercising any rights and remedies
available, including without limitation,
suits for specific performance. It should
be noted that the REA mortgage (Article
II, Section 15 or its equivalent) and other
REA documents may make certain rate
requirements subject to the orders of
regulatory bodies, including State
Regulatory Authorities. Upon pre-
emption under these regulations, REA
shall have exclusive jurisdiction over
rates, and the rate requirements of the
mortgage and REA documents shall no
longer be subject to the orders of State
Regulatory Authorities.

Section 1714.507, Distribution
Members Rates, provides that State
Regulatory Authorities which have been
pre-empted, as provided in the
regulations, may continue to exercise
rate jurisdiction over distribution
members. The section is not intended to,
and does not limit pre-emption of State
Regulatory Authority jurisdiction over
distribution borrowers. As the Supreme
Court has stated in the Arkansas
Electric case, supra, such jurisdiction
may be pre-empted explicitly or
implicitly by the RE Act. The section is
intended only to clarify that such rate
jurisdiction over distribution members
will not necessarily be pre-empted as a
consequence of the pre-emption of rate
jurisdiction over a power supply
borrower as provided in the regulations.
The section also provides that the State

Regulatory Authority shall pass through
the power supply borrower’s rates in
determining rates for distribution
members. This is consistent with the
long established “filed rate” doctrine
under which interstate power rates filed
with or fixed by the Federal Energy
Regulatory Commission must be given
binding effect by State Regulatory
Authorities in delermining intrastate
rates. See Miss. Power & Light v. Miss.
Ex Rel, Moore, 108 S.Ct. 2428 (1988);
Nantahala Power & Light Co. v.
Thornburg, 106 S.Ct. 1249 (1988).
Similarly when REA has, as a
consequence of pre-emption, exclusive
rate jurisdiction, and approves a rate,
just as when FERC sets a rate between a
seller of power and a wholesaler-as-
buyer, a State Regulatory Authority may
not exercise its jurisdiction over retail
sales in such a manner as to prevent the
power supplier from recovering the costs
of paying the approved rate.

Section 1714.508, REA Approval of
Nonconforming Rates, provides that
REA may approve rates that do not
conform with the requirements of the
REA wholesale power contract and
other REA documents when such
approval is in the interests of REA. For
example, REA may permit a power
supply borrower which is facing
financial problems and load losses
because of high rates to lower its rates
thereby maximizing the long term
recovery of REA. Such modification
ghall not affect pre-emption of the State
Regulatory Authority as provided in the
regulations.

Section 1714.509 Additional Statutory
Pre-emption sets forth the limited scope
of the regulations and has been
discussed earlier.

List of Subjects in 7 CFR Part 1714

Administrative practice and
procedure, Electric power rates, Electric
utilities, Federal pre-emption,
Guaranteed loans, Loans programs—
energy, Wholesale power contracts.

In view of the above, REA proposes to
amend 7 CFR chapter XVII by adding
part 1714, to read as follows:

PART 1714—ELECTRIC RATES,
SERVICE AND CONTRACTS

Subpart A—Area Coverage [Reserved]

Subpart B—Electric Retail Rates
[Reserved]

Subpart C—Service to Large Power Loads
[Reserved]

Subpart D—{Reserved]

Subpart E—Federal Pre-emption in Rate
Making in Connection with Power Supply
Borrowers

Sec.

1714.500 Purpose.

1714.501 Policy.

1714.502 Definitions and Rules of
Construction.

1714.503 Requirements of REA Documents.

1714.504 State Regulatory Authority Rale
Jurisdiction.

1714.505 Pre-emption.

1714.506 Exclusive REA Rate Jurisdiction.

1714.507 Distribution Members' Rates.

1714.508 REA Approval of Nonconforming
Rates.

1714.509 Additional Statutory Pre-emptien.

Authority: 7 U.S.C. 901-950b; Delegation of

Authority by the Secretary of Agriculture, 7

CFR 2.23; Delegation of Authority by the

Under Secretary for Small Community and

Rural Development, 7 CFR 2.72.

Subpart A—Area Coverage [Reserved]

Subpart B—Electric Retail Rates
[Reserved]

Subpart C—Service to Large Power
Loads [Reserved]

Subpart D—[Reserved]

Subpart E—Federal Pre-emption in
Rate Making In Connection With Power
Supply Borrowers

§ 1714.500 Purpose.

This subpart contains regulations of
the Rural Electrification Administration
(REA) implementing provisions of sec. 4
of the RE Act (7 U.S.C. 904) which
authorize the Administrator to establish
terms and conditions of loans and
implementing provisions of the REA
documents which provide for the
establishment of rates to be charged by
power supply borrowers for the sale of
electric power and energy. This subpart
contains the general regulations of REA
for the pre-emption, under certain
circumstances, which are not exclusive,
of the regulation of a power supply
borrower's rates by a State Regulatory
Authority under State law and for the
exercise of exclusive jurisdiction over
rates by REA.

§ 1714.501 Policy.

(a) REA's makes and guarantees loans
to borrowers to bring electric service to
persons in rural areas. REA requires, as
a condition to making or guaranteeing
any loans to power supply borrowers,
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that the borrower enter into REA
wholesale power contracts with its
several members and assign and pledge
such contracts as security for the
repayment of loans made or guaranteed
by REA and for other loans which,
pursuant to the RE Act, REA has
permitted to be secured pursuant to the
REA mortgage. The REA wholesale
power contract requires, among other
matters, that the rates charged for
power and energy sold thereunder
produce revenues sufficient to enable
the power supply borrower to make
payments on account of all
indebtedness of the power supply
borrower. The Administrator relies upon
the REA wholesale power contracts
together with other REA documents to
find and certify, as required in sec. 4 of
the RE Act (7 U.S.C. 904), that the
security for the loan is reasonably
adequate and the loan will be repaid
within the time agreed.

(b} REA requires power supply
borrowers to take such actions as may
be necessary to charge rates for the sale
of electric power and energy which are
sufficient to pay the principal and
interest on loans made or guaranteed by
REA in a timely manner and to meet the
requirements of the REA wholesale
power contract and other REA
documents.

(c) With respect to power supply
borrowers which are not subject to rate
regulation by a State Regulatory
Authority, REA requires that such
borrowers establish rates and obtain
REA approval of such rates as required
by the terms of the REA wholesale
power contract and other REA
documents.

(d) With respect to power supply
borrowers which are subject to
regulation by a State Regulatory
Authority, REA does not make or
guarantee a loan for the construction,
operation or enlargement of any
generating plant or transmission facility
unless the consent of the State
Regulatory Authority having jurisdiction
in the premises is first obtained. Further,
REA permits State Regulatory
Authorities to regulate, pursuant to
applicable provisions of state law, the
rates charged by power supply
borrowers under the REA wholesale
power contract so long as the rates
approved are sufficient to provide for
repayment of secured loans and do not
otherwise compromise Federal interests,

(e) REA exercises exclusive
jurisdiction over the rates charged by a
power supply borrower in those
circumstances where the Administrator
has determined that State Regulatory
Authority rate jurisdiction compromises
Federal interests, including without

limitation the ability of the power
supply borrower to repay its secured
loans.

§ 1714.502 Definitions and rules of
construction.

(a) Definitions. For the purpose of this
subpart, the following terms shall have
the following meanings:

Administrator means the
Administrator of REA.

Borrower means any organization
which has an outstanding loan made or
guaranteed by REA for rural
electrification. Unless otherwise stated
in the text, “borrower" shall mean
power supply borrower.

Loan contract means the agreement,
as amended, supplemented, or restated
from time to time, between a borrower
and REA providing for loans made or
guaranteed pursuant to the RE Act.

Power supply borrower means any
borrower engaged in the wholesale sale
of electric power and energy to
distribution members pursuant to REA
wholesale power contracts.

RE Act means Rural Electrification
Act of 1936, as amended (7 U.S.C. 901 et
seq.).

REA means Rural Electrification
Administration, an agency of the United
States Department of Agriculture.

REA documents means the loan
contract, mortgage and REA wholesale
power contract of a power supply
borrower.

REA mortgage means the mortgage
and security agreement, as from time to
time supplemented, amended and
restated, made by and among the
borrower, REA, and, if a party thereto,
third party lenders securing the payment
of outstanding loans made or
guaranteed by REA and other lenders.

REA wholesale power contract means
the contract for the wholesale sale of
electric power and energy between a
power supply borrower and its
distribution member as approved by
REA.

Secured loans shall mean outstanding
loans secured pursuant to the REA
mortgage.

(b) Rules of Construction.

Unless the context shall otherwise
indicate, the terms defined in
§ 1714.502(a) hereof include the plural as
well as the singular, and the singular as
well as the plural. The words “herein,"
and “hereunder”, and words of similar
import, refer to this subpart as a whole.
“Includes” and “including” are not
limiting and “or" is not exclusive.

§ 1714503 Requirements of REA
Documents.

(a) Pursuant to the terms of the REA
documents each power supply borrower

shall establish and adjust rates for the
sale of electric power and energy in
such manner as to assure that the
borrower will be able to make required
payments on secured loans.

(b) Pursuant to the terms of the REA
wholesale power contract, the Board of
Directors of the power supply borrower
shall review rates not less frequently
than once each calendar year and revise
its rates as therein set forth.! The REA
wholesale power contract further
provides that the borrower shall notify
the Administrator not less than 30 nor
more than 45 days prior to the effective
date and shall set forth the basis upon
which the rate is to be adjusted and
established. No proposed revision in
rates shall be effective unless approved
in writing by the Administrator.

(c) Pursuant to the terms of the REA
mortgage, each power supply borrower
must design its rates as therein set forth
and must give 90 days prior notice to
REA of any proposed change in its
general rate structure.

§ 1714.504 State Regulatory Authority rate
jurisdiction.

(a) In the event that rate revisions
required by the terms of the REA
wholesale power contract or other REA
documents may be subject to the
approval of a State Regulatory
Authority, the power supply borrower
shall seek such required approval in a
timely manner.

(b) REA recognizes the need of State
Regulatory Authorities for documents,
information and records for use in
connection with an application for rate
approval and will consider any
reasonable request by a borrower or a
State Regulatory Authority for such
documents, information and records.
The failure of REA to provide requested
documents, information or records shall
not limit any rights of REA including the
right to exercise exclusive rate
jurisdiction as provided in this subpart.

! The Wholesale Power Contract, with minor
modifications which are approved by REA on a
case by case basis, provides that the rate charged
for electric power and energy, shall produce
revenues which shall be sufficient, but only
sufficient, with the revenues of the Seller from all
other sources, to meet the cost of the operation and
maintenance (including without limitation,
replacements, insurance, taxes and administrative
and general overhead expenses) of the generating
plant transmission system and related facilities of
the Seller, the cost of any power and energy
purchased for resale hereunder by the Seller, the
cost of transmission service, make payments on
account of principal and interest on all
indebtedness of the Seller, and to provide for the
establish t and maintenance of reasonable
reserves. (Section 4. Rates (b), REA Form 444,
“"Wholesale Power Contract—Federated
Cooperative”; Rev. 6-60).
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(c} In the event that the State
Regulatory Authority shall fail to act
favorably upon the borrower's
application for rate increases required
by terms of the REA wholesale power
contract or other REA documents, the
borrower shall pursue such legal and
administrative appeals as may be
available unless REA shall approve
otherwise in writing.

§ 1714.505 Pre-emption.

State Regulatory Authority
jurisdiction over a power supply
borrower’s rates shali be pre-empted by
the RE Act and REA shall assume
exclusive jurisdiction over the
borrower's rates if the Administrator
shall have determined, in his sole
discretion, that:

(a) Rates approved by the State
Regulatory Authority are, after taking
into account the borrower's costs and
expenses, inadequate to produce
revenues sufficient to permit the
borrewer to make required payments on
the secured loans and

(b) The borrower has failed or will fail
to make required payments on secured
loans.

The Administrator shall, upon making
such determination, notify the borrower
and the State Regulatory Authority in
writing that REA has exclusive
jurisdiction over rates of the borrower.

§1714.508 Exclusive REA rate jurisdiction.

(a) Upon the pre-emption of State
Regulatory Authority as provided in this
subpart, REA will exercise exclusive
jurisdiction over the rates of the
borrower. The borrower shall
immediately establish rates with the
approval of REA that are sufficient to
satisfy the requirements of the REA
wholesale power contract and other
REA documents described in § 1714.503
of this subpart. The borrower shall
establish such rates notwithstanding
provisions of state law, and rules, orders
or other actions of State Regulatory
Authorities, and notwithstanding any
provision of the REA documents
referring to such laws, rules, orders or
actions.

(b) So long as the State Regulatory
Authority shall be pre-empted
hereunder, REA shall be considered the
regulatory body with jurisdiction over
rates for the purposes of the REA
documents and for the purposes of sec.
1129(a)(6) of the Bankruptcy Code of
1978, as amended (11 U.S.C. 1129({a)(6)).

(c) If a borrower, which is subject to
exclusive REA rate jurisdiction, shall
fail to establish rates in accordance with
the terms of the REA wholesale power
contract and other REA documents in a
timely fashion, REA shall proceed to

exercise any and all rights and remedies
available pursuant to the REA
documents or otherwise.

(d) REA will continue to exercise
exclusive jurisdiction over the rates of
the borrower until the Administrator
shall in writing approve the resumption
of jurisdiction by the State Regulatory
Authority. The Administrator shall
approve resumption only after
determining, in his sole discretion, that
such jurisdiction shall be exercised in a
manner consistent with Federal
interests.

§ 1714.507 Distribution members’ rates.

A State Regulatory Authority which
has been pre-empted as provided in this
subpart may continue to exercise
jurisdiction over the rates of distribution
members of the power supply borrower:
Provided, however, that the State
Regulatory Authority shall treat any
REA approved rate for the power supply
borrower as fair and reasonable and
shall not in any manner, directly or
indirectly, prevent or impede the
distribution member from recovering the
costs of paying the REA approved rates
to the power supply borrower.

§ 1714.508 REA approval of
nonconforming rates.

Borrowers may request and REA may
approve rates which do not conform
with the requirements of the REA
wholesale power contract and other
REA documents if REA determines, in
its sole discretion, that such approval is
in the interests of REA. If REA approval
is granted prior to pre-emption
hereunder, and if the State Regulatory
Authority shall have approved such
rates, then, so long as REA's approval of
the nonconforming rates remains in
effect, the jurisdiction of the State
Regulatory Authority over the rates of
the borrower shall not be pre-empted
hereunder.

§ 1714.509 Additional statutory pre-
emption.

This subpart addresses pre-emption of
state law and State Regulatory
Authority in only those specific
circumstances herein described. Nothing
in this subpart waives, limits, or
otherwise affects the explicit pre-
emption or pre-emption, which is
implicit and shall eccur pursuant to the
RE Act as a matter of law, of state law
or action of a State Regulatory Authority
where such state law or such action
compromises Federal interests,
including the ability of any borrower,
including power supply borrowers, to
repay loans made or guaranteed by
REA.

Dated: March 9, 1990.
Jack Van Mark,
Acting Administrator.
[FR Doc. 907410 Filed 3-29-90; 8:45 am)
BILLING CODE 3410-15-M

7 CFR Part 1714

Federal Pre-emption in Rate Making in
Connection With REA Electric
Borrowers in Bankruptcy

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Proposed rule.

SUMMARY: The Rural Electrification
Administration (REA) propeses to
amend 7 CFR chapter XVII, part 1714,
Electric Rates, Services and Contracts
and by adding a new subpart, subpart
I—Federal Pre-emption in Rate Making
in Connection with REA Electric
Borrowers in Bankruptcy. This new
subpart will establish policies and
procedures to implement certain
provisions of the Rural Electrification
Act of 1936, as amended (7 U.S.C. 901 et
seq.) (the “RE Act"): and the REA loan
documents which provide for the
establishment of rates for the sale and
purchase of electric power and energy
by REA electric borrowers. This subpart
will also establish certain circumstances
under which the jurisdiction by State
Regulatory Authorities over the rates of
an REA financed electric system in
bankruptcy shall be pre-empted by REA.

DATES: Written comments must be
received by REA no later than June 1,
1990.

ADDRESSES: Submit written comments
to Mr. Archie W. Cain, Director, Electric
Staff Division, Rural Electrification
Administration, Room 1248, South
Building, U.S. Department of
Agriculture, Washington, DC 20250-
1500. Comments may also be inspected
al Room 1246 between 8:15 a.m. and 4:45
p.m.

FOR FURTHER INFORMATION CONTACT:
Mr. Laurence V. Bladen, Financing
Policy Specialist, Rural Electrification
Administration, Room 1272, South
Building, U.S. Department of
Agriculture, Washington, DC 20250
1500, telephone number (202) 382-9558.

SUPPLEMENTARY INFORMATION: Pursuant
to the RE Act, REA hereby proposes to
amend 7 CFR chapter XVIl by adding
part 1714, Electric Rates, Services and
Contracts and by adding subpart I—
Federal Pre-emption in Rate Making in
Connection with REA Electric
Borrowers in Bankruptey.
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This regulation will be issued in
conformity with Executive Order 12291,
Federal Regulations. It will not (1) have
an annual effect on the economy of $100
million or more; or (2) result in a major
increase in costs or prices for
consumers, individuals, industries,
Federal, State, or local government
agencies or geographic regions; or (3)
result in significant adverse effects on
competition, employment, investment or
productivity; and has been determined
not to be “major"’.

This action does not fall within the
scope of the Regulatory Flexibility Act.
REA has concluded that promulgation of
this proposed rule would not represent a
major Federal action significantly
affecting the quality of the human
environment under the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq. (1976)) and, therefore,
does not require an environmental
impact statement or an environmental
assessment. This program is listed in the
Catalog of Federal Domestic Assistance
as 10.850, Rural Electrification Loans
and Loan Guarantees. For the reasons
set forth in the final rule related Notice
to 7 CFR 3015 subpart V in 50 FR 47034,
(November 14, 1985), this program is
excluded from the scope of Executive
Order 12372 which requires
intergovernmental consultation with
state and local officials.

This proposed rule contains no
reporting or recordkeeping provisions
requiring Office of Management and
Budget (OMB) approval under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.)

Background

This proposed rule, Subpart I—
Federal Pre-emption in Rate Making in
Connection with REA Electric
Borrowers in Bankruptcy, is related in
subject matter to a proposed rule, 7 CFR
1714, Subpart E—Federal Pre-emption in
Rate Making in Connection with Power
Supply Borrowers, which is being
published elsewhere in today's Federal
Register. Interested parties should refer
to such proposed subpart E and, in
particular, the “Background" paragraphs
for further discussion of the structure of
the REA program and the circumstances
which give rise to both proposed rules.
While subpart E and this subpart I are
related in subject matter, this rule
addresses the matter of pre-emption of
State Regulatory Authority jurisdiction
over any REA electric borrower, either
distribution or power supply, which isin
bankruptcy. This rule can be
implemented separately and is being
promulgated separately.

REA was established pursuant to the
RE Act for the purpose of providing

loans to bring central station electric
service to persons in rural areas. REA
loans and loan guarantees are funded
through the Rural Electrification and
Telephone Revolving Fund (Revolving
Fund), the assets of which consist
principally of notes and other
obligations evidencing loans made by
REA to its borrowers and the proceeds
from such obligations. REA provides
loans to its electric borrowers, which for
the most part are not-for-profit
cooperatives, through an organizational
and financing structure which is unique
in the utility industry. (See proposed
rule 7 CFR 1714, subpart E.) This
structure was designed to ensure that
loans made or guaranteed by REA are
repaid, and to ensure that the security
for those loans is reasonably adequate
at the same time it enables RE Act
beneficiaries, the citizens of rural
America, to receive electric service at
rates which are as low as possible.

Critical to the structure of the REA
program is the role which REA plays in
the operations of the borrower. The REA
mortgage, loan contract and wholesale
power contract provide REA with many
rights over the construction and
operation of the borrower's system. It is
through this arrangement that REA
endeavors to ensure that the objectives
of the RE Act are carried out, that RE
Act beneficiaries receive electric service
and that the REA loans are repaid.

This extensive and unique
relationship between REA and its
borrowers, together with the not-for-
profit nature of the cooperatives, led the
Federal Power Commission (FPC)}—now
the Federal Energy Regulatory
Commission (FERC)—to conclude that
rural electric cooperatives are not
subject to regulation under the Federal
Power Act. See Dairyland Power
Cooperative, 37 F.P.C. 12 (1967), aff'd
sub nom., Salt River Project v. FPC, 391
F.2d 470 (D.C. Cir.), cert. denied, 393 U.S.
857 (1968). The D.C. Circuit Court in
affirming the decision of the FPC stated
that,

REA regulation and supervision of
cooperatives are, in many respects, far more
comprehensive than those which the Federal
Power Commission exercises over investor-
owned utilities * * * Salt River Project, 391
F.2d at 473.

Notwithstanding the overriding
Federal interests in carrying out the
REA program and the not-for-profit
structure of REA borrowers, some State
Regulatory Authorities exercise rate
jurisdiction over REA borrowers. For the
most part such rate jurisdiction has been
exercised in a manner consistent with
protecting Federal interests, in
particular, repayment of loans made or
guaranteed by REA. In almost all cases,

such State Regulatory Authorities have
approved rates that are sufficient to
allow the borrower to repay REA loans,
and there has been no conflict between
Federal and State interests. It has
become clear however, that in certain
circumstances the exercise of rate
jurisdiction by a State Regulatory
Authority can frustrate the interests of
the Federal Government and the
accomplishment of the objectives of the
RE Act, including the making and
repayment of loans.

Experience in recent years has
demonstrated the bankruptcy of a
borrower presents significant problems
and conflicts between Federal interests
and the exercise of rate jurisdiction by a
State Regulatory Authority and that
Federal interests can only be fully
protected through the pre-emption of
State Regulatory Authority jurisdiction
over the rates of a borrower, by or
against whom a case under the
Bankruptcy Code of 1978, as amended,
has commenced.

When an electric borrower is
experiencing financial problems,
regardless of whether the borrower is in
bankruptcy, it is REA's objective to
resolve the financial problems as
expeditiously as possible in a way that
protects the Revolving Fund and the
Federal taxpayer and ensures that the
borrower will be able to resume the
orderly planning, construction and
operation of an electric system serving
RE Act beneficiaries. The exercise of
rate jurisdiction by State Regulatory
Authorities over a bankrupt borrower
frustrates the Federal interests by
delaying resolution of the financial
problems, increasing costs to the
borrower and the RE Act beneficiaries,
jeopardizing the orderly planning,
construction and operation of the
electric system, and increasing the risk
of loss to the Revolving Fund and the
Federal taxpayer.

The financial problems of a bankrupt
borrower can often begin with its
inability to obtain timely approval of
needed rate increases. Whether or not
that is the case, once a borrower is in
bankruptcy, unless rate relief can be
quickly obtained, the borrower's
financial problems can quickly escalate.
If the rate jurisdiction of State
Regulatory Authority is pre-empted, a
bankrupt borrower can obtain rate relief
without undue delays and hence limit
the extent of its financial problems.

In addition, pre-emption will help
resolve certain problems related to the
valuation of a bankrupt borrower. These
problems were recently summarized in
In re Public Service Company of New
Hampshire v. The State of New




Federal Register / Vol. 55, No. 63 /| Monday, April 2, 1990 / Proposed Rules

12201

Hampshire and the State of New
IHampshire Public Utilities Commission,
108 B.R. 845, (Bankr. D.N.H. 1989), as
follows:

It is particularly important to note the
unique problem of “valuation circularity™
presented by chapter 11 reorganization of a
regulated monopoly utility company. A
corporate reorganization under Chapter 11 of
the Bankruptcy Code has as its crux the
restructuring of the corporate entity and a
valuation of the assets of the entity as so
reorganized. The regulation of a electric
utility under New Hampshire Law has the
NHPUC's primary function as setting rates to
be charged by the utility company. However,
the value of the assets of a public utility
company in large measure is determined by
the rates that can be charged for the power
produced by those assets; and the rates to be
set by regulators for a public utility company
in large measure is determined by the
structure of the company and the value of its
assets. It is apparent then that such
circularity could easily lead to a stalemate
when a public utility company comes into a
bankruptcy reorganization court unless an
appropriate resolution can be accomplished
in the chapter 11 proceedings. (p. 2 foatnote
1)

The uncertainty, delays and potential
for stalemate in the valuation of a
regulated utility present even greater
problems in connection with a bankrupt
REA borrower because of the unique
corporate and financial structure of the
borrower. The borrowers are
cooperatives, owned and controlled by
their consumers and operated on a not-
for-profit basis; hence, the regulation for
the borrower does not require the same
balancing of interests and allocation of
risks as does an investor utility. This
structural difference not only can make
rate regulation by State Regulatory
Authorities particularly problematical, it
also makes such regulation less
necessary, as the FPC noted above.

The valuation problems faced in the
bankruptcy of a borrower can be seen
most clearly in the recent decision in In
re CFC and United States v. Wabash
Valley Power Assn., Inc., No. IP87-1127~
C (S.D. Ind. Jan. 19, 1990), reversing 77
Bankr. 991 (Bankr. S.D. Ind. 1987), in
which the bankruptcy court's valuation
was reversed and remanded. The court
on appeal concluded that, among other
matters, the bankruptcy court had failed
to properly evaluate the possibility of
the borrower obtaining rate increases
from the State Regulatory Authority.
This decision on the valuation issue
came over four years after the borrower
filed bankruptcy. The delays in
resolving the financial problems of the
borrower exacerbate these financial
problems, cost the borrower and the
consumer, and increase the risk that
REA loans will not be repaid.

In addition to the problems associated
with valuation, rate regulation of a
bankrupt borrower can create problems
in obtaining confirmation of a
reorganization plan. Before a plan of
reorganization may be confirmed by a
court, under section 1129(a)(6) of the
Bankruptcy Code of 1978, as amended,
(11 U.S.C. 1129(a)(6)), any regulatory
authority with jurisdiction over the rates
of the debtor must approve any rate
change provided for in the plan. This
requirement further raises the potential
for delay and frustration of attempts to
resolve the financial problems of the
borrower where the State Regulatory
Authority exercises jurisdiction over
rates in a manner inconsistent with
Federal interests.

By pre-empting the State Regulatory
Authority jurisdiction over a borrower
in bankruptcy, the valuation process and
confirmation of a plan of reorganization
can be greatly expedited. This will, in
most cases, enable REA and the
borrower to reduce both the direct and
indirect costs of the bankruptcy, and
reduce the potential for losses in the
REA Revolving Fund. This will
encourage borrowers facing financial
problems to work with REA and other
creditors to resolve those problems. It
may also serve to discourage State
Regulatory Authorities which may be
tempted to shift costs from the consumer
to REA and the Federal taxpayer by
refusing to approve rate increases
necessary to repay the REA loans.

REA wishes to stress that it is the
intent of REA to work with borrowers
and State Regulatory Authorities to
resolve borrowers’ financial problems
outside of bankruptcy. In most cases,
the interests of the Federal Government
can be protected consistent with State
interests. It should be noted that this
regulation addresses pre-emption in
only those certain specific
circumstances identified. The proposed
regulation is not intended to and does
not limit in any manner the pre-emption
of State law and actions of State
Regulatory Authorities, whether that
pre-emption be implicit or explicit under
the RE Act.

List of Subjects in 7 CFR Part 1714

Administrative practice and
procedure, Electric power rates, Electric
utilities, Federal pre-emption,
Guaranteed loans, Loans programs—
energy, REA mortgage, Wholesale
power contracts.

In view of the above, REA proposes to
amend 7 CFR chapter XVII, part 1714,
established elsewhere in today's issue
of the Federal Register as follows:

PART 1714—ELECTRIC RATES,
SERVICE AND CONTRACTS

1. The authority citation for part 1714
continues to read as follows:

Authority: 7 U.S.C. 901-950b; Delegation of
Authority by the Secretary of Agriculture, 7
CFR 2.23; Delegation of Authority by the
Under Secretary for Small Community and
Rural Development; 7 CFR 2.72,

2. A new supart I consisting of
§§ 1714.900 through 1714.906 is added to
read as follows:

Subpart |—Federal Pre-emption in Rate
Making in Connection with REA Electric
Borrowers Iin Bankruptcy

Sec.

1714.900 Purpose.

1714.901 Policy.

1714.902 Definitions and Rules of
Construction.

1714.903 Requirements of REA Documents.

1714.904 Pre-emption.

1714:905 Exclusive REA Rate Jurisdiction.

1714.908 Additional Statutory Pre-emption.

Subpart I—Federal Pre-emption in Rate
Making in Connection With REA
Electric Borrowers in Bankruptcy

§ 1714.900 Purpose.

This subpart contains regulations of
the Rural Electrification Administration
(REA) implementing provisions of sec. 4
of the RE Act (7 U.S.C. 904) which
authorizes the Administrator to
establish terms and conditions of loans,
and provisions of the REA documents
which provide for the establishment of
rates for electric service to be charged
by REA electric borrowers. This subpart
contains the general regulations of REA
for the pre-emption of the regulation by
a State Regulatory Authority under
State law of an REA borrower's rates
and for the exercise by REA of exclusive
jurisdiction over rates of a borrower by
or against whom a case under the
Bankruptcy Code of 1978, as amended,
has commenced.

§1714.901 Policy.

(a) REA makes and guarantees loans
to borrowers to bring electric service to
persons in rural areas. To accomplish
this objective, REA normally requires,
as a condition to making or guaranteeing
any loans to an electric borrower, that
the borrower execute and deliver the
REA documents in the form prescribed
by REA. The REA mortgage secures
repayment of the loans made or
guaranteed by REA and other loans
which, pursuant to the RE Act, REA has
permitted to be secured pursuant to the
REA mortgage. The Administrator relies
upon the REA mortgage together with
other REA documents to find and
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certify, as required by § 4 of the RE Act
(7 U.S.C. 904), that the security for the
loan is reasonably adequate and the
loan will be repaid within the time
agreed.

(b) REA requires borrowers to take
such actions as may be necessary to
establish rates for electric service which
are sufficient to pay the principa! of and
interest on the loans made or
guaranteed by REA in a timely manner
and to meet the requirements of the REA
documents,

(c) With respect to borrowers whose
rates are not regulated by a State
Regulatory Authority, REA requires that
such borrowers establish rates and to
obtain REA approval of such rates as
required by the REA documents.

(d) With respect to borrowers whose
rates are regulated by a State
Regulatory Autherity, REA permits State
Regulatory Authorities to regulate,
pursuant to applicable provisions of
State law, the borrowers' rates so long
as the rates approved are sufficient to
provide for repayment of secured loans
and are otherwise consistent with
Federal interests.

(e) To protect Federal interests,
including without limitation the ability
of the borrower to repay REA loans,
REA's policy is to exercise exclusive
jurisdiction over the rates for electric
service charged by a borrower by or
against whom a case under the
Bankruptcy Code of 1978, as amended,
has commenced.

§ 1714902 Definitions and rules of
construction.

{a) Definitions.

For the purpose of this subpart, the
following terms shall have the following
meanings:

Administrator means the
Administrater of REA.

Bankruptcy Code of 1978, as amended
means the Bankruptcy Reform Act of
1978, as amended (11 U.S.C. 101 et seq.).

Borrower means any organization
which has an outstanding loan made or
guaranteed by REA for rural
electrification.

RE Act means Rural Electrification
Act of 1936, as amended. (7 U.5.C. 901 ef
seq.).

REA means Rural Electrification
Administration, an agency of the United
States Department of Agriculture.

REA Documents means the REA loan
contract, REA mortgage and, if the
Borrower is engaged in the wholesale
sale of electric power and eneigy to
distribution members pursuant to REA
Wholesale Power Contracts, the REA
Wholesale Power Contract.

REA Loan Contract means the
agreement, as amended, supplemented,

or restated from time to time, between a
borrower and REA providing for loans
made or guaranteed pursuant to the RE
Act.

REA Mortgage means the mortgage
and security agreement, as from time to
time supplemented, amended and
restated, made by and among the
borrower, REA, and, if a party thereto,
third party lenders securing the payment
of outstanding loans made or
guaranteed by REA and other lenders.

REA Wholesale Power Contract
means the contract for the wholesale
sale of electric power and energy
between a power supply borrower and
its distribution member as approved by
REA.

Secured Loans shall mean outstanding
loans secured pursuant to the REA
mortgage.

(b) Rules of Construction.

Unless the context shall otherwise
indicate, the terms defined in
§ 1714.902{a) hereof include the plural as
well as the singular, and the singular as
well as the plural. The words “herein,”
and “hereunder”, and words of similar
import, refer to this subpart as a whole.
“Includes" and “including” are not
limiting and “er” is not exclusive.

§ 1714.903 Reguirements of REA
documents.

Each borrower shall establish and
adjust rates for electric service as set
forth in the REA documents to assure
that the borrower will be able to make
required payments on secured loans and
to otherwise meet the terms of the REA
documents.

§ 1714904 Pre-emption.

State Regulatory Authority
jurisdiction over an REA borrower's
rates shall be pre-empted by the RE Act
and REA shall have exclusive
jurisdiction of the borrower's rates:

{a) On {Insert date the final rule is
effective) with respect to any borrower
by or against whom a case under the
Bankruptcy Code of 1978, as amended,
was commenced prior to and remains
outstanding on {Insert date the final rule
is effective); and

(b) Upon the filing of a petition by or
against the borrower commencing a
case under the Bankruptcy Code of 1978,
as amended, with respect to all other
borrowers.

§1714.905 Exclusive REA rate
jurisdiction.

(a) Upen the pre-emption of State
Regulatory Authority as provided in this
subpart, REA will exercise exclusive
jurisdiction over the rates of the
borrower.

(b) So long as the State Regulatory
Authority shall be pre-empted

hereunder, REA shall be considered the
regulatory body with jurisdiction over
rates for all purposes, including for the
purposes of the REA documents and for
the purposes of section 1129(a)(6) of the
Bankruptcy Code of 1978, as amended
(11 US.C. 1129(a){6)).

(c) REA shall exercise exclusive
jurisdiction over the rates of the
borrower until the Administrator shall in
writing approve the resumption of
jurisdiction by the State Regulatory
Autheority. The Administrator shall
approve resumption only after
determining that such jurisdiction shall
be exercised in a manner consistent
with Federal interests.

§1714.906 Additional statutory pre-
emption.

This subpart addresses pre-emption of
State law and State Regulatory
Authaority upon the filing of a petition by
or against the borrower commencing &
case under the Bankruptcy Code of 1978.
as amended. Nothing in this subpart
watives, limits, or otherwise affects the
explicit pre-emption or pre-emption,
which is implicit and shall occur
pursuant to the RE Act as a matter of
law, of State law or action of a State
Regulatory Authority where such State
law or such action compremises Federal
interests, including the ability of any
borrower to repay loans made or
guaranteed by REA.

Dated: March 9, 1990.

Jack Van Mark,

Acting Administrator.

[FR Doc. 90-7408 Filed 3-29-90; 8:45 am]
BILLING CODE 3410-15-M

Animal and Plant Health Inspection
Service

[Docket No. 90-007}
9CFR Part3
RIN 0579-AA20

Animal Welfare; Standards

AGENCY: Animal and Plant Health
Inspection Service, USDA.

AcTioN: Notice of intent to repropose.

SUMMARY: On March 15, 1989, we
published in the Federal Register a
document entitled “Animal Welfare;
Standards,” in which we proposed to
amend the regulations governing the
standards for the humane handiing,
care, treatment, and transportation of
dogs and cats (subpart A), guinea pigs
and hamsters (subpart B), rabbits
(subpart C), and nonhuman primates
(subpart D). We invited comments from
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the public cn the proposed amendments.
Included among the recommendations
we received were those submitted by
the Department of Health and Human
Services. Of the comments received, the
large majority concerned either dogs
and cats or nonhuman primates. In order
to incorporate into our rulemaking and
allow public comment on revisions we
feel are warranted regarding our
proposal, we intend to publish a
reproposal regarding subparts A and D.
We intend to address the comments
regarding subparts B and C in a separate
final rule.

FOR FURTHER INFORMATION CONTACT:
Dr. R.L. Crawford, Director, Animal
Care Staffl, Regulatory Enforcement and
Animal Care, APHIS, USDA, room 269,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8790.
SUPPLEMENTARY INFORMATION:

Background

The Animal Welfare Act (the Act) (7
U.S.C. 2131 et seq.), enacted in 1966 and
amended in 1970, 1976, and 1985,
authorizes the Secretary of Agriculture
to promulgate standards and other
requirements governing the humane
handling, housing, care, treatment, and
transportation of certain animals by
dealers, research facilities, exhibitors,
carriers, and intermediate handlers. The
Animal Welfare regulations (the
regulations) are contained in title 9 of
the Code of Federal Regulations, chapter
1, subchapter A, parts 1, 2, and 3. Part 1
provides definitions of the terms used in
parts 2 and 3. Part 2 sets forth the
administrative and institutional
responsibilities of regulated persons
under the Act. Part 3 provides
specifications for the humane handling,
care, treatment, and transportation, by
regulated entities, of animals covered by
the Act.

In order to comply with and
implement the amendments to the Act
contained in Public Law 99-198, “The
Food Security Act of 1985," and to
reflect our experience in administering
the regulations, we amended parts 1 and
2 of the regulations and have published
a proposal to amend part 3, as discussed
below. In this document, we are giving
notice that we intend to repropose
subparts A and D of part 3.

On March 31, 1987, we published in
the Federal Register two proposals (52
FR 10292-10322, Docket Numbers 84—
010, and 84-027) to amend parts 1 and 2
of the regulations. We solicited
comments for a 60-day period, ending
June 1, 1987. We received 7,857
comments, many of which stated that it

was difficult to comment upon the
proposals to amend parts 1 and 2
independently of our proposal to amend
the standards in part 3. Based on the
comments received in response to those
proposals, and on consultations with the
Department of Health and Human
Services (HHS) and other interested
agencies, we published in the Federal
Register, on March 15, 1989, two
documents (54 FR 10822-10897, Docket
Numbers 88-013 and 88-014) that
incorporated certain changes to the
initial proposal, and that requested
comments on the interrelationship
between those amended documents and
changes we proposed to make to part 3
of the regulations. The proposed
changes to part 3 were published in the
March 15, 1989, issue of the Federal
Register (54 FR 10897-10954, Dacket
Number 87-004). Those proposed
changes concern the humane handling,
care, treatment, and transportation of
dogs and cats (subpart A), guinea pigs
and hamsters (subpart B), rabbits
(subpart C), and nonhuman primates
(subpart D). A document correcting
printing errors to Docket Number 87-004
was published in the Federal Register on
May 12, 1989 (54 FR 20669).

We solicited comments on the
interrelationship of parts 1 and 2 with
part 3 for a 60-day period, ending May
15, 1989. Five thousand five hundred
eighty-two comments, received or
postmarked by that date, were
considered in preparing final rules for
parts 1 and 2. On August 31, 1989, we
published two documents (54 FR 36112
36163, Docket Numbers 82-130 and 89—
131) making final the proposed changes
to parts 1 and 2.

We solicited comments on the
proposal to amend part 3 for a 120-day
period, ending July 13, 1989.
Approximately 10,700 comments were
received in time to be considered. Of
those comments, relatively few were in
response to our proposed changes
regarding subparts B and C. The large
majority were in response to our
proposed changes regarding subparts A
and D. Included among the
recommendations we received were
those submitted by HHS. As directed by
the Act, throughout the rulemaking
process we have consulted at length
with HHS regarding the proposed
standards.

In order to incorporate into our
rulemaking and allow public comment
on revisions we feel are warranted
regarding our proposal—including the
incorporation wherever possible of
“performance” standards, rather than
those based on rigid design

specifications—we intend to publish a
reproposal regarding dogs and cats, and
nonhuman primates. Because of the
significant differences in the number
and complexity of the comments
received regarding rabbits, guinea pigs
and hamsters, compared to those
regarding dogs and cats, and nonhuman
primates, we will address the comments
concerning subparts B and C in a final
rule separate from the final rulemaking
for subparts A and D.

Authority: 7 U.S.C. 2131-2157; 7 CFR 2.17,
2.51, and 371.2(g).

Done in Washington, DC, this 28th day of
March 1990.
James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 80-7467 Filed 3-30-90; 8:45 am]
BILLING CODE 3410-34-M

Food Safety and Inspection Service
9 CFR Parts 318 and 381
[Docket No. 86-044P]

Sodium Lactate and Potassium
Lactate as Flavor Enhancers and
Flavoring Agents in Various Meat and
Poultry Products

AGENCY: Food Safety and Inspection
Service.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On March 1, 1990, the Food
Safety and Inspection Service (FSIS)
published a proposed rule to amend the
Federal meat and poultry products
inspection regulations to permit the use
of sodium lactate and potassiuvm lactate
as flavor enhancers and flavoring agents
in various meat and poultry products.
The comment period was scheduled to
close on April 2, 1990. FSIS has received
a request to extend the comment period
for an additional 30 days. FSIS has
determined that the request should be
granted and, therefore, is extending the
comment period for an additional 30
days.

DATE: May 2, 1990.

ADDRESSES: Wrilten comments to:
Policy Office, ATTN: Linda Carey, FSIS
Hearing Clerk, room 3168 South
Agriculture Building, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250. Oral
comments as provided by the Poultry
Products Inspection Act should be
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directed to Mr. Ashland L. Clemons, at
{202) 447-6042.

FOR FURTHER INFORMATION CONTACT:
Ashland L. Clemons, Director,
Standards and Labeling Division,
Regulatory Programs, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250.
Area Code (202} 447-6042.

SUPPLEMENTARY INFORMATION: The
Agency was petitioned by Oscar Mayer
Food Corporation and Shenandoah
Products Inc. to amend the Federal meat
and poultry products inspection
regulations to allow the use of sodium
lactate and potassium lactate as flavor
enhancers and flavoring agents in
cooked meat and cooked and raw
poultry products. On April 6, 1987, these
substances were affirmed as generally
recognized as safe (GRAS) by the Food
and Drug Administration (FDA) for use
as direct human food ingredients, as
flavor enhancers, flavoring agents,
adjuvants, humectants, and pH control
agents except in infant formulas and
infant foods. Sodium lactate and
potassium lactate were added to 21 CFR
part 184.1639 and 184.1768 (52 FR 10884).
That regulation affirmed these
substances as GRAS at levels sufficient
for purpose when used in accordance
with good manufacturing practices.

On March 1, 1990, FSIS published a
proposed rule (55 FR 7339}, to amend the
Federal meat and poultry products
inspection regulations to allow sodium
lactate and potassium lactate to be used
as flavor enhancers and flavoring agents
in meat and poultry products not
produced for consumption by infants.
FSIS proposed to add sodium lactate
and potassium lactate as flavor
enhancers and flavoring agents to the
Agency Charts of approved substances
in 9 CFR 318.7(c)(4) and 381.147(f)(4) of
the Federal meat and poultry products
inspection regulations. -

Interested persons were given until
April 2, 1990, to comment on this
proposed rule. FSIS has received a
request to extend the comment period to
allow more time to review the proposal
and submit comments. FSIS is interested
in receiving additional information and
is, therefore, extending the comment
period for an additional 30 days to May
2, 1990.

Done at Washington, DC, on March 26,
1990.
Lester M. Crawford,

Administrator, Food Safety and Inspection
Service.

[FR Doc. 90-7411 Filed 3-30-90; 8:45am]
BILLING CODE 3410-DM

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Part 57
RIN 1219-AA65
Amendments to Use of Explosive

Materials and Blasting Units in Metal
and Nonmetal Mines With Methane

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Proposed rule.

SUMMARY: MSHA is proposing to revise
one section of the safety standards for
methane in metal and nonmetal mines to
conform the standards to recently
revised approval requirements for
multiple-shot blasting units in subpart D
of part 7. The methane standards in 30
CFR 57.22606(g)(1) currently require that
blasting units used in underground metal
and nonmetal mines with a history of, or
a potential for methane liberation be
approved by MSHA under 30 CFR part
25 or meet certain performance
requirements as outlined in (g)(2). The
reference to 30 CFR part 25 would be
deleted and replaced with the
requirement that blasting units be
approved by MSHA or accepted for use
prior to the effective date of 30 CFR part
7 subpart D. The requirement in

§ 57.22606(a) that mine operators notify
district managers of nonapproved
blasting units prior to their use would
also be deleted.

DATES: Written comments must be
received on or before May 2, 1990.

ADDRESSES: Send written comments to
the Office of Standards, Regulations and
Variances; MSHA; Room 631; Ballston
Tower #3; 4015 Wilson Boulevard;
Arlington, VA 22203.

FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey; Director, Office of
Standards, Regulations and Variances;
MSHA,; (703) 235-1910.

SUPPLEMENTARY INFORMATION:

Background and Effect of Rule

The final rule of safety standards for
methane in metal and nonmetal mines
was published as a new subpart T of
part 57 on July 1, 1987 {52 FR 24924).
Section 57.22606 of the standards
specifies in (g)(1) the use of blasting
units approved by MSHA under 30 CFR
part 25 or alternately, in [g){2), allows
nonapproved blasting units to be used,
which meet certain performance
requirements. This (g)(2) compliance
alternative permits the use in Category
I1i mines of larger capacity blasting
units than those approved under 30 CFR
part 25. The July 1, 1987 preamble to the

methane standards noted, however, that
new technical specifications for blasting
units, then under development by
MSHA., might become the subject of a
future rulemaking in the Agency's
revised approval procedures for mine
equipment and that blasting unit
requirements for this mine category
might be superseded by promulgation of
any such new technical specifications.
Revisions to the testing and approval
requirements for multiple-shot blasting
units have been completed and
published as subpart D of 30 CFR part 7
(54 FR 48202).

The revised multiple-shot blasting unit
approval regulations set ne limit on the
voltage thus allowing blasting units
capable of firing more than 20 shots to
be approved. All blasting units approved
under subpart D are required to have an
approval marking identifying their
capacity in terms of maximum blasting
circuit resistance. This information will
enable mine operators to determine the
number of shots which can be safely
fired with each blasting unit. In addition,
the performance requirements of the
compliance alternative found in existing
§ 57.22606[g)(2) are the same as those
required for approval of blasting units
by part 7 subpart D. With these revised
provisions in place, larger capacity
blasting units can now be approved and
be available for use by mine operators
of Category III mines.

Under the proposal, the language in
§ 57.22606(a) requiring mine operators to
notify District Managers of the use of
nonapproved blasting units would be
deleted. Such notification has occurred
in the past when operators needed to
use nonapproved large capacity blasting
units. Singe large capacity units can
now be approved under the revised
blasting unit approval regulations, this
provision is no longer necessary.

MSHA proposes to revise
§ 57.22606(g){1) by deleting the phrase
“under 30 CFR part 25." This would
allow mine operators to use any MSHA
approved multiple-shot blasting unit
without regard to the specific approval
part under which it was issued. This is
possible because, as indicated in the
revised multiple-shot blasting unit
regulations, the approval status of
blasting units already tested and
approved by the Agency will remain
unaffected. As a result, those units may
be manufactured and used as MSHA
approved as long as no changes to the
blasting units are made.

Section 57.22606(g)(2) would also be
modified by the proposal. The
performance requirements contained in
(g)(2) would be deleted and replaced
with the phrase “accepted by MSHA
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prior to the effective date of 30 CFR part
7 subpart D." This would enable mine
operators 1o continue to safely use
blasting units already accepted for use
by the Agency. This acceptaace could
have been granted under an interim
criteria issued for a large capacity
blasting unit or through an evaluation
which determined a particular unit to be
as safe for use as an approved unit.

Executive Order 12291 and the
Regulatory Flexibility Act

This preposed rule would revise
previously issued methane standards to
allow mine operators to use any MSHA
approved multiple-shot blasting unit
without regard to the specific appreval
part under which it was issued and
deletes certain performance
requirements which are the same as
those required for approval of blasting
units by part 7 subpart D. There is no
cost impact of this prapesed revision.on
mine operators. The cost impact of the
testing and approval requirements has
been analyzed in the context of subpart
D of part 7 in which the Agency has
determined that the rule would not
result in @ major cost increase or have
an incremental effect of $100 million er
more on the economy. Therefore, a
regulatory impact analysis is not
required. The Agency has also
determined that the final rule would not
have a significant impact ona
substantial number of small entities.
Accordingly, a regulatory flexibility
analysis is not reguired.

Paperwork Reduction Act

The proposal does not contain any
information collection requirements
subject to the Paperwork Reduction Act
of 1880,

List of Subjects in 30 CFR Part 57

Mine safety and health, metal and
nonmetal mining, safety stendards for
methane.

Dated: March 26, 1990.
john B. Howerton,

Deputy Assistant Secretary fordine Safety
and Health.

Accordingly, subpart T, part 57,
subchapter N, chapter 1, title 30 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 57—[AMENDED]
The authority citation for subpart T of
part 57 continues to read as follows:
Authority: 30 U.S.C. 811.

2. Section 57.22606 is proposed to be

amended by revising paragraphs (a) and
(g) to read as follows:

§ 57.22606 Explosive materials and
blasting units (i1 mines).

{(a) Mine aperators shall notify the
appropriate MSHA District Manager of
all nonapproved explosive materials to
be used prior to their use. Explosive
materials used for blasting shall be
approved by MSHA under 30 CFR part
15 or nonapproved explosive materials
shall be evaluated and determined by
the District Manager to be safe for
blasting in a potentially gassy
environment. The notice shall also
include the millisecond-delay interval
between successive shots and between
the first and last shot in the round.

{g) Blasting units shall be:

{1) Approved by MSHA; or

(2) Accepted by MSHA prior to the
effective date of 30 CFR part 7 subpart
D.

[FR Doc. 90-7385 Filed 3-30-90; 8:45.am|
BILLING CODE 4510-43-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 281

[FRL-3751-3]

Canceillation Notice of Scheduled
Public Hearings Concerning EPA’s
Tentative Approval of Mississippi's
Underground Storage Tank Program

AGENCY: Environmental Protection
Agency.

ACTION: Notice of cancellation of public
hearings concerning approval of
Mississippi's underground storage tank
(UST) program.

SUMMARY: The purpose of this notice is
to announce the cancellation of two
public hearings concerning EPA's
approval of Mississippi's UST program.
On Febraary 20, 1990, EPA published a
tentative decision announcing its intent
to grant Mississippi final approval of its
program and to hold two public hearings
to allow all interested persons o testify
on any aspect of Mississippi's
underground storage tank program
approval application. The two hearings
were to be held on April 13, 1990, in the
Embassy [ Room, Metro Ramada Inn,
Ellis Avenue and interstate 20 West in
Jackson, Mississippi, from 10 a.m. to 1
p.m. and from 7 p.m. until the end of
testimony or 10 p.m. EPA had reserved
the right to cancel these hearings in the
event of no significant public interest.
Since o public requests to testify on
any aspect of Mississippi's UST program
application for final approval were

made, EPA is cancelling the previously
scheduled public hearings.

Further background on EPA's
tentative decision to grant final approval
of Mississippi's UST program appears at
55 FR 5861, February 20, 1990. Any
further information regarding EPA's
final approval of Mississippi's
underground sterage tank program can
be obtained from Mr. John K. Mason,
(404) 3473866, 345 Courtland Street,
NE., Atlanta, Georgia 30365.

Dated: March 22, 1990.
Lee A. DeHihns I11,
Acting Regienal Administrator.
[FR Doc. 90-7452 Filed 3-30-90; 8:45 am]
BILLING CODE 8560-50-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Office of the Inspector General

42 CFR Parts 1000, 1001, 1002, 1003,
1004, 1005, 1008, and 1007

RIN 0991-AA47

Health Care Programs: Fraud and
Abuse; Amendments to OIG Exclusion
and CMP Authorities Resulting From
Public Law 100-93

AGENCY: Office of the Secretary, Office
of Inspector General {OIG), HHS.

ACTION: Proposed rule,

summaRY: This proposed rule would
implement the OIG sanction and civil
money penalty provisions established
through section 2 and other conforming
amendments in Public Law 100-93, the
Medicare and Medicaid Patient and
Pregram Protection Act of 1987, along
with certain additional provisions
contained in Public Law 99-272, the
Consolidated Omnibus Budget
Reconciliation Act of 1985 and Public
Law 100-360, the Medicare Catastrophic
Coverage Act of 1988. Specifically, these
regulations are designed to protect
program beneficiaries from unfit health
care practitioners, and otherwise to
improve the anti-fraud provisions of the
Department's health care programs
under titles V, XVIII, XIX, and XX of the
Act.

DATES: To assure consideration,
comments must be mailed and delivered
to the address provided below by June 1,
1990.

ADDRESSES: Address comments in
writing to: Office of Inspector General,
Department of Health and Human
Services, Attention: LRR-18-P, Room
5248, 330 Independence Avenue SW.,
Washington, DC 20201.
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If you prefer, you may deliver your
comments to Room 5551, 330
Independence Avenue SW.,
Washington, DC. In commenting, please
refer to file code LRR-18-P.

Comments will be available for public
inspection beginning approximately two
weeks after publication in Room 5551,
330 Independence Avenue SW.,
Washington, DC on Monday through
Friday of each week from 9 a.m. to 5
p.m., (202) 472-5270.

FOR FURTHER INFORMATION CONTACT:

Joel ]. Schaer, Legislation, Regulations
and Public Affairs Staff, (202) 472-
5270

James Patton, Office of Investigations,
(301) 966-9601

Robin Schneider, Office of the General
Counsel, (202) 245-6306.

SUPPLEMENTARY INFORMATION:
1. Statutory Background

The Medicare and Medicaid Patient
and Program Protection Act (MMPPPA)
of 1987, Public Law 100-93, was enacted
on August 18, 1987 and became effective
on September 1, 1987. This statute
recodified and expanded the Secretary's
authority to exclude various individuals
and entities from receiving payment for
services that would otherwise be
reimbursable under Medicare (title 18),
Medicaid (title 19), the Maternal and
Child Health Block Grant Program (title
5) and the Social Services Block Grant
(title 20). In addition, new civil money
penalty (CMP) authorities, and technical
amendments to existing CMP provisions,
were established under MMPPPA.

The Medicare and Medicaid Patient and
Program Protection Act of 1988

MMPPPA both consolidated many of
the Secretary's preexisting exclusion
authorities into section 1128 of the
Social Security Act (42 U.S.C. 1320a-7),
and added significant new grounds for
exclusion under those authorities. The
Secretary's authority under this section
of the Act has been delegated to the
Department's Office of Inspector
General (OIG). (53 FR 12999, April 20,
1988).

A. Expanded Exclusion Authorities

MMPPPA provides the OIG broad
authority to protect the financial
integrity of the Department's Medicare
and other health care programs, as well
as the quality of care provided to the
programs’ beneficiaries, by giving OIG
added authority to control who may
obtain payment for services furnished to
program beneficiaries. The statute
provides an expanded list of activities
that can, and in some cases must, serve

as a basis for exclusion from eligibility
for such payment. Section 1128 of the
Act provides for two types of
exclusions—mandatory and permissive.
The mandatory exclusions, found in
section 1128(a), require that an
individual or entity that has been
convicted of certain types of crimes be
excluded, and that the exclusion be for a
period of not less than five years. Under
authorities set forth in section 1128(b) of
the Act, the OIG has the discretion to
determine whether, and for how long, to
impose the permissive exclusions.

MMPPPA establishes two categories
of permissive exclusions. One category
involves the authority to exclude an
individual or entity from Medicare and
the State health care programs based on
an action previously taken by a court,
licensing board or other agency. For
example, a person who has (1) been
convicted of embezzlement, (2) had his
or her license to practice medicine
revoked, or (3) been debarred from
practicing medicine in a Veterans'
Administration facility, could also be
excluded from Medicare and the State
health care programs, as discussed in
further detail below. We will refer to
these types of exclusions as derivative
exclusions because our ability to
exclude derives from the fact that
another entity has imposed a sanction
on the individual or health care entity.
The OIG would not be required to re-
establish the factual or legal basis for
such underlying sanction.

The second broad category of
permissive exclusions is based on
determinations of misconduct that
would originate with determinations
made by the OIG. These non-derivative
exclusions would require the OIG, if
challenged, to make a prima facie
showing that the improper behavior did
occur. For example, a person could be
excluded if he or she (1) rendered poor
quality care, (2) submitted bills to the
Medicare program substantially in
excess of usual charges, (3) failed to
provide certain required information, or
(4) filed false claims for reimbursement.

B. State Health Care Programs:
Exclusions and Waivers

The Act provides for exclusion not
only from the Medicare program, but
also from “State health care programs,"
which are defined to include those
programs covered under titles 5, 19, 20 of
the Social Security Act. The statute
makes clear that, in most cases, an
individual or entity excluded from
Medicare is to be excluded from all of
these programs, and the exclusion is to
be for the same period of time. The
relevant State agency or agencies, when

directed by OIG, must exclude from
participation in State health care
programs any individual or entity
excluded from Medicare by the OIG.

The OIG will consider requests for a
waiver from exclusion from one or more
of the State health care programs in
limited situations. Waiver would be
granted only for those programs for
which the State agency administering
the specific program requests the
waiver, and only where the individual or
entity is the sole community physician
or sole source of specialized services in
a community.

These proposed regulations are
intended to implement section 2 of
MMPPPA and certain conforming
amendments found elsewhere in that
statute. In addition, certain relevant
provisions contained in the
Consolidated Omnibus Budget
Reconciliation Act of 1985, Public Law
99-272, and the Medicare Catastrophic
Coverage Act of 1988, Public Law 100-
360, would also be promulgated through
this rulemaking. As a result of these
statutory changes, various revisions to
42 CFR chapter V are being proposed, as
discussed below.

IL. Provisions of the Proposed
Regulations

Part 1001

The basic structure of the regulations
in 42 CFR part 1001 is as follows: for
each type of exclusion, the basis (that is,
the activity that will justify the
exclusion) is set out, and followed by
the considerations the OIG will use in
determining the period of the exclusion.
The general provisions concerning
notice and opportunity to respond,
requests for hearing, notice to the public,
the effect of the exclusion, and requests
for reinstatement appear in subsequent
subparts. The proposed regulations
governing Administrative Law Judge
(AL]) hearings and subsequent appeals
to the Secretary appear in 42 CFR part
1005.

A. Mandatory Exclusions

Section 1001.101—The Act makes
mandatory the exclusion of any
individual or entity that has been
convicted of (1) a crimina1l offense
related to the delivery of an iten or
service under Medicare or a State health
care program, or (2) patient abuse or
neglect. The exclusion for program-
related crimes is essentially a
recodification of prior law, Mandatory
exclusions under § 1001.101(a) are
broadly defined to include offenses
relating to performance of management
or administrative services relating to
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delivery of items or services under the
program. These could include, for
example, a physician's conviction for
filing false Medicare or Medicaid claims,
a Medicare carrier claims processor's
conviction for accepting bribes relating
to payment of claims under a program,
or a nursing home administrator
convicted of using a Medicaid
beneficiary's patient fund account for
his or her own use. The exclusion for
patient abuse or'neglect is intended to
apply to all criminal offenses that entail
or result in neglect or abuse of pafients.

Period of exclusion under § 1001.101—
Congress provided that these exclusions
are not only mandatory, but must be for
a minimum period of five years. We are
proposing that the exclusion may be for
a longer period if aggravating
circumstances exist with respect to the
individual or entity. Mitigating
circumstances may offset the
aggravating circumstances, but the
exclusion cannot be for a period less
than five years.

Although a person excluded under
these provisions is entitled to an AL]
hearing following the imposition of the
exclusion, the issues at that hearing will
be limited, in view of the derivative
nature of the exclusion. The hearing
may not be used to collaterally attack
the conviction which is serving as the
basis of the exclusion. Moreover, if the
exclusion is for the five-year statutory
minimum, that peried may not be
challenged.

B. Permissive Exclusions

There are several types of permissive
exclusions. As noted in the discussion
above, some are derivative in nature
and others are not.

1. Derivative Exclusions

(a) Sections 1001.201, 1001.301 and
1001401—Exclusions based on criminal
convictions—Sections 1601.201, 1001.301
and 1601.401 would authorize exclusion
of individuals and entities that have
been convicted of certain types of
crimes thatare not directly related to
delivery of items or services under
Medicare or the State health care
programs. Section 1001.201 concerns
convictions for fraud, theft,
embezzlement, breach of fiduciary
responsibility-or other financial
misconduct in two broad contexts: (1)
With respect to any program operated or
financed by a federal, State or local
government agency, and (2) in
connection with any health care item or
service. Thus, conviction of such crimes
in connection with either a government-
funded program or a private health
insurance program will now subject
someone to exclusion from the Medicare

and State health care programs. While
some convictions for crimes relating to
Medicare or the State health care
programs would also fall under this
permissive section, the mandatory
exclusion autherity of ‘§ 1001.161 would
be used in all cases where it applies. In
determining whether a particular type of
crime is covered by this section, the OIG
would look to the nature of the actual
offense, and not merely at its label.

Section 1001.301 involves convictions
for obstruction of investigations of
program-related crimes. Among the
types of convictions covered by this
section are perjury, witness tampering
and abstruction of justice. This list is not
intended to be exhaustive.

Section 1601.401 concerns certain
federal and State convictions relating to
controlled substances. The criminal
offenses enumerated in the statute and
the regulations do not include offenses
relating sclely to possession of
controlled substances.

Periods of exclusion under
§6 1001.201, 1001.301, and 1001.401—The
OIG is proposing that an exclusion on
any of these three bases be for a period
of five years as set forth in the
regulations. This five-year benchmark is
based on-several factors. Although
Congress did not set a mandatory
minimum period for these exclusions,
the policies that it articulated in the
legislative history supporting the
minimum five-year period for mandatory
exclusions apply equally to these
exclusions. Specifically, the legislative
history indicates that:

[A] minimum five-year exclusion is
appropriate, given the seriousness of the
offenses at issue. The minimum exclusion
provides the Secretary with adequate
opportunity to determine whether'there is a
reasonable assurance that the types of
offenses for which the individual or-entity
was excluded have not recurred and are not
likely to do se. Moreover, @ mandatory five-
year exclusion should provide a clear and
strong deterrent against the commission of
criminal acts.

H.R. Rept. No. 85, Part 1, 100th Cong., 1st
Sess. 5-8 (Enengy and Commerce Committee)
(1987); HR. Rept. No. 85, Part 2, 100th Cong.,
1st Sess. 5 [Ways and Means Committee)
(1987); S. Rept. No. 109, 100th Cong., 1s! Sess.
5 (Finance Committee) {1987).

The same policies would apply to
these three types of exclusions. The
types of offenses set.out in §§ 1001.201,
1001.301 and 1001.401 are comparahle in
nature and seriousness to the ones for
which Congress prescribed 2 minimum
five-year period. Congress recognized
that a five-year period would be
appropriate to use to determine whether
the offenses are likely to recur, a
standard equally applicable to the

permissive exclusions and the
mandatory ones. Moreover, the interest
in deterrence is equally strong in both
contexts. The legislative history also
states:

While the'‘Committee expects that most of
these |permissive exclusions based on
convictions) will result in exclusion, it wishes
to give the Secretary the option to avoid
exclusion f, in his judgment, exclusion would
jeopardize another invesligation.

H.R. Rept. No. 85, Part 1, supra, at 7; HR.
Rept. No. 85, Part 2, at 6; S. Rept. No. 108,
supra, at'6.

Accordingly, except in unusual cases,
the OIG intends to treat the cenvictions
in §§ 1001.201, 1001.301 and 1001.401
similarly to the convictions set farth in
§ 1001.101. However, because the five-
year period is not made mandatory in
the context of permissive exclusions, the
OIG would consider whether there are
circumstances in the context of a
particular case that would warrant
either increasing or decreasing the five-
year exclusion period.

(b} Sections 1001.501 and 1001.601—
Actions by licensing boards and other
agencies—Section 1001,501 would
authorize the exclusion of an individual
or entity'whose license to provide health
care has been revoked, suspended or
that has otherwise lost its license. The
Social Security Act‘has always
prohibited a physician from providing
services on a reimbursable basis ina
State where he or she hasno license
{section 1861(r) of the Act; 422 U.S.C.
1395x{c)). This section carries that
prohibition further, and would prohibit,
for example, a physician who has lost a
license in any State from treating
program beneficiaries in every State,
even if that physician has a license in
another State.

The statute and the regulations refer
to licenses that have been “revoked,
suspended, * * * or otherwise lost. for
reasons bearing on the individual's
professional competence, professianal
performance, or financial integrity." The
term “‘otherwise lost" is intended to
cover any situation where the
effectiveness of the person's license to
provide health care has been interrupted
or precluded, regardless of the term used
in a particular jurisdiction. The
exclusion is not intended normatlly to
apply to losses of license farsuch
infractions as failure to pay dues.or
improper advertising which, except in
an unusual case, would not bear either
on the persort's ability to properly treat
patients or-his or her financial integrity.
As noted above, hewever, such a person
would still be ineligible for
reimbursement in the State that took the
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license, based on section 1861(r) of the
Act.

Period of exclusion under § 1001.501—
The regulations propose that a person
who has lost his or her license or who
has surrendered it, would be excluded
for a period at least as long as that set
by the State licensing agency. If
surrender, suspension or revocation is
for an indefinite period, the OIG would
not entertain a request for reinstatement
(see discussion below) until such time as
the person obtains a valid license from
the State where the license was lost.
The OIG could also exclude someone for
a period longer than the period the
licensing board action is effective if the
OIG determines that aggravating factors
justify a longer exclusion.

Section 1001.801 provides for
exclusion of an individual or entity that
has been excluded, suspended or
otherwise sanctioned by a State health
care program or any other Federal
program involving the provision of
health care. The underlying action must
also have been for reasons bearing on
the individual's professional
competence, professional performance
or financial integrity.

Under this section, individuals or
entities excluded from any State
Medicaid program could be excluded
from Medicare. The Department could
also exclude from participation in its
health care programs any individual or
entity that another Federal agency has
determined should not be participating
in its health care program. For example,
if a physician is barred from practicing
at Veterans Administration facilities,
the OIG could exclude that physician
from the Medicare and State health care
programs as well, The phrase “or
otherwise sanctioned” is intended to
cover all actions that limit the ability of
a person to participate in the program at
issue, regardless of what such a
sanction is called. Agencies, for
example, use terms such as
“debarment,” “termination,”
“suspension” or “exclusion.” This
section would generally not be used to
exclude an individual or entity from the
Department's programs based solely on
the fact that another agency has
imposed a monetary penalty on that
individual or entity.

As discussged above, the effect of
§ 1001.601 would be that a State
Medicaid program's decision to exclude
someone from that State’s program
could be translated into a nationwide
sanction. The OIG will entertain
requests for waiver of the effect of such
an exclusion from individual States on a
few narrow bases. If such a waiver is
granted, it would be effective only in the
State or States that requested it.

Period of exclusion under § 1001.601—
An exclusion under this section would
never be for a period shorter than that
imposed by the agency whose action is
the basis for this exclusion. In some
situations, the OIG may impose a longer
exclusion if certain aggravating
circumstances exist. If the other
agency's action is for an indefinite
period, the OIG would not entertain a
request for reinstatement until such time
as the other agency has let the
individual or entity back into its
proiram (see discussion below).

The bases for exclusion discussed
above all have in common the fact that
they are predicated on the action of
another organization, such as the courts
or another agency. It is the fact of that
action taken by another agency that
provides the basis for the exclusion by
the OIG. Therefore, the validity of that
underlying action may not be challenged
in this Department's proceedings. The
administrative appeal process is not a
forum for collateral attack. If, however,
the underlying action is subsequently
reversed or vacated ab initio, the OIG's
action would similarly be vacated.

2. Non-derivative Exclusions

Some of the bases for exclusion are
based on factual determinations initially
made by the OIG. Several of these non-
derivative exclusion authorities are
essentially recodifications of pre-
existing law while others reflect new
authority.

(a) Section 1001.701—Section
1001.701(a) would implement section
1128(b})(6)(A) of the Act and, for the
most part, represents a recodification of
former section 1862(d)(1)(B) of the Act.
The general purpose of § 1001.701(a)
would be to ensure that the programs
are not charged more for covered
services than are other payers.

Section 1001.701(b) would implement
section 1128(b)(6)(B) of the Act, formerly
section 1862(d)(1)(C) of the Act. The
statute has been expanded, permitting
the exclusion of those who provide
unnecessary or substandard care not
only to Medicare and State health care
program beneficiaries, but to any
person. The language of the provision is
potentially broad enough to permit the
exclusion of individuals and entities that
furnish unnecessary services ordered by
someone else, where the person actually
providing the service would not have
any basis for knowing that the service is
unnecessary. For example, a pharmacy
filling a prescription may not know
whether that prescription is either
necessary or medically appropriate.
Such a pharmacy would not generally be
subject to exclusion under this section,
however, unless it were in a position to

determine the necessity of the service
and in a position to refuse to fill the
prescription.

Period of exclusion under § 1001.701—
The Department has a very strong
interest in ensuring that program
beneficiaries receive quality health care.
The OIG believes that poor quality care
or substantially excessive services are
at least as great a threat to the programs
and their beneficiaries as the types of
behavior that underlie the convictions
that serve as a basis for exclusion.
Furthermore, where an individual or
entity has been determined to be
rendering care that does not meet
professionally recognized standards, a
substantial period of time is necessary
to enable the OIG to effectively
determine that the care being rendered
meets and will continue to meet such
standards. The OIG, therefore, proposes
to use a five-year exclusion period as a
benchmark for exclusions under
§ 1001.701, with the discretion to alter
that period if aggravating or mitigating
circumstances exist with respect to the
individual or entity involved.

(b) Section 1001.801—Section 1001.801
provides for the exclusion of health
maintenance organizations (HMOs) and
similar types of entities for failure to
provide medically necessary items and
services where such failure has
adversely affected or has a substantial
likelihood of adversely affecting
program beneficiaries.

Period of exclusion under § 1001.801—
The OIG is proposing to use a five-year
benchmark in this context for the same
reasons discussed above with respect to
§ 1001.701.

(c) Sections 1001.901 and 1001.951—
MMPPPA has expanded the bases for
exclusion to include any act that is
described in sections 1128A or 1128B of
the Act. As a result; any activity that
would serve as the basis for imposition
of a civil money penalty (CMP) under
section 1128A may now serve as the
basis for an exclusion as well,
independent of whether penalties and
assessments are also being imposed. In
addition, any activity that could be the
basis for criminal sanctions may now
also serve as the basis for an exclusion,
irrespective of whether criminal
sanctions are pursued or whether a
person is convicted.

Specifically, § 1001.901 provides for
exclusion actions based on acts
described in section 1128A of the Act (42
U.S.C. 1320a-7a), the CMP law. Section
1001.951 provides for exclusions based
on conduct that is also criminal under
section 1128B of the Act, a recodification
of the criminal provisions formerly
contained in sections 1877 and 1909 of
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the Act as amended. Exclusion of an
individual or entity for committing such
an act, however, will not require proof
beyond a reasonable doubt as it would
if criminal sanctions were being sought.
To the contrary, the usual standard of
proof in an administrative proceeding,
that is, the preponderance of the
evidence, would apply. (See Steadman
v. Securities and Exchange Commission,
450 U.S. 91, 102, reh’g denied, 451 U.S.
933 (1981). Also see H.R. Rep. No. 85,
part 1, supra, at 10; H.R. Rep. No. 85,
part 2, supra, at 9; S. Rep. No. 109, supra,
at 10.)

Section 1001.951 not only
encompasses what was formerly section
1862{d)(1)(A), the filing of false claims,
but also now authorizes an exclusion
based on behavior that is described in
section 1128B(b) of the Act (formerly
sections 1877(b) and 1909(b)), commonly
known as the anti-kickback statute.
Section 1001.951(b) would make clear
that an individual or entity that has
offered, paid, solicited or received
remuneration as described in section
1128B(b) is subject to exclusion so long
as one of the purposes of such
remuneration is unlawful under the
statute. In other words, liability under
the statute could not be avoided by the
fact that there may also have been some
additional, lawful purpose for the
remuneration. Such an arrangement
could, however, be raised in a challenge
to the length of exclusion proposed by
the OIG in accordance with § 1001.952.

This position has been adopted in the
context of section 1128B(b) of the Act in
the only Court of Appeals decision to
address the issue. In United States v.
Greber, 760 F.2d 68 (3d. Cir.), cert.
denied, 474 U.S. 988, 106 S.Ct 396 (1985),
the Court of Appeals for the Third
Circuit stated: “[I}f one purpose of the
payment was to induce future referrals,
the Medicare statute has been violated."
Id at 89. This regulation would
specifically follow this interpretation.

The anti-kickback statute contains
three statutory exceptions to its broad
coverage. In addition, Congress has
provided for a rulemaking proceeding to
determine the appropriateness of
creating additional exceptions or “safe
harbors" to coverage of the anti-
kickback provision. That rulemaking is
being developed separately. (See 54 FR
3088, January 23, 1989). If any new
exceptions are promulgated, they will be
incorporated as exceptions to the bases
for exclusion under this section. When
these “safe harbor” tegulations take
effect, § 1001.951 makes clear that an
individual or an entity subject to an
exclusion has the burden of
demonstrating that the remuneration

that is the subject of the exclusion is
specifically exempted by one of these
“safe harbor" provisions.

Pending the outcome of that
rulemaking, the OIG may exercise its
discretion to take action under the
language of section 1128B(b). Congress
made MMPPPA effective as of
September 1, 1987. It simultaneously
provided for a two-year timetable for
the rulemaking relating to these anti-
kickback “safe harbor" provisions,
without providing that the use of the
exclusion authority relating to kickbacks
should await the completion of that
rulemaking.

Periods of exclusion under §§ 1001.901
and 1001.951—There is no benchmark
being proposed with respect to the
length of exclusions taken under
§§ 1001.901 and 1001.951. Rather, the
proposed regulations list factors that the
OIG will consider in setting a length of
exclusion. The factors being proposed to
determine the length of exclusions under
§ 1001.901 are similar to those set forth
in the CMP law, except that the factor
relating to financial condition is not
being included because that factor is
relevant only to the amount of a penalty
or assessment and not to the length of
an exclusion.

The rulemaking relating to the anti-
kick provisions described above may
result in further refinements of the
provisions of § 1001.952 concerning the
factors that will be considered in
determining the length of exclusions
based on section 1128B(b) violations.

(d) Section 1001.1001—Section
1001.1001 provides for the exclusion of
entities when they are owned or
controlled by individuals who have been
convicted, excluded or have had CMPs
or assessments imposed against them.
This provision reflects a significant
broadening of the authority that the OIG
had under former section 1128(b) of the
Act to exclude entities under the control
or ownership of individuals that had
been excluded as a result of convictions
of program-related crimes under the
former section 1128{a). Under MMPPPA,
entities may now be excluded if they are
owned or controlled by individuals who
have been convicted, had CMPs or
assessments imposed against them, or
have been excluded from any of the
programs under any exclusion authority,
including sections 1156 and 1842(j) of the
Act. The purpose of this section would
be to ensure that the programs do not
indirectly reimburse excluded
individuals through payments to entities
that they control or own or with which
they have any significant relationship.

Period of exclusion under
§ 1001.1001—We are proposing that an

entity excluded under this section be
excluded for a period corresponding to
the period set for the individual whose
relationship with the entity is the basis
for the exclusion. If the entity severs its
relationship with the individual, it
would be eligible to seek reinstatement
at such time,

(e) Sections 1001.1101 and 1001.1201—
Several of the new exclusion authorities
relate to the failure to provide certain
information to the Department or its
agents. The OIG recognizes that these
types of actions may not have as severe
an impact on the programs and their
beneficiaries as do some of the other
bases for exclusion set forth above. On
the other hand, §§ 1001.1101 and
1001.1201 are based on pre-existing
statutory disclosure obligations. The
proper administration of the programs
depends in large part on the Department
having access to information that is
required by statute. Balancing these
interests, the OIG intends to take its
responsibilities under these sections
seriously, but in general does not expect
to take action based on isolated or
unintentional failures to supply
information unless such failures have a
significant impact on the programs or
their beneficiaries.

(f) Section 1001.1301—Section
1001.1301 would authorize exclusion for
failures to grant immediate access upon
reasonable request to certain agency
representatives. Congress mandated
that the terms “immediate access” and
“reasonable request" be defined in
regulations. The provision distinguishes
between two general types of request
for access. The first—proposed in
§ 1001.1301(a) (1) and (2)—addresses
requests by the entities that review
compliance by certain types of facilities
with their applicable conditions of
participation in the programs. Congress
recognized that, in most cases, such
access will be meaningful only if it is
granted at the time the request is made.
For example, access to a nursing home
by State survey personnel to inspect
compliance with on-site nursing services
requirements becomes meaningless if
the facility has the opportunity before
the access is granted to correct a
situation that might otherwise violate its
condition of participation. Therefore, in
the context of this section, we are
proposing to define the terms
“immediate access” and “reasonable
request” to ensure access on the spot.
This is intended to be consistent with
those rules governing survey agencies
that are conducting the surveys.

Section 1001.1301(a) (3) and (4)
provides for an exclusion where
individuals or entities fail to provide
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immediate access to investigators or
agents of the OIG or the State Medicaid
Fraud Control Units (MFCUs} in
conjunction with the investigators’ or
agents' review of documents related to
the control of fraud and abuse in the
Department's programs. (The OIG's
authority to seek documents is rather
broad (42 U.S.C. 3525)). The definition of
the phrase “failure to grant immediate
access" in this context would mean the
failure to produce or make available for
inspection and copying requested
records, or to provide a eompelling
reason why such records cannot be
produced, within 24 hours. We also
propose to define the phrase
"reasonable request’” as a request in
writing presented by a properly
identified agent of the OIG or the
MFCU. Although the OIG or MFCU must
have information to suggest that the
individual or entity from whom the
documents are being sought has violated
a statutory or regulatory requirement,
their agents are not obliged to disclose
such infermation except in the context
of an exclusion hearing before an ALJ.

These regulations would not require
that documents be produced, but enly
that they be made available for
inspection or copying. The requested
documents are to be described in
writing. Except in unusual gituations, we
believe that 24 hours should be
sufficient time for the individual or
entity to determine that the person
requesting the documents is a legitimate
OIG or MFCU representative, and that
autherity exists to seek the documents
at issue. If the individual or entity does
not have control over or access to the
requested documents, that would
generally constitute a compelling reason
why they could not be produced. We
believe 24 hours should be sufficient
time to make such a determination.

Although the OIG would not in the
normal course of action assume that
documents are about to be destroyed or
altered, where the OIG has reason to
believe that this may occur, the OIG
must be able to review the documents
immediately. Therefore, where the OIG
or the MFCU has reason to believe that
the destruction or alteration of
documents may be oceurring,
"immediate access upon reasonable
request” is proposed to mean on
demand.

As a matter of constitutional law, the
threat of exclusion from Federal
programs as a means of obtaining
access to private property is clearly
permissible. Wyman v. James, 400 U.S.
309, 91 S.Ct. 381 (1971). Even if in some
situations where the exercising of OIG’s
access authority might implicate the

Fourth Amendment and the law of
search and seizure, the Government
conduct contemplated by § 1001.1301, as
proposed, fully comports with
constitutional requirements. The test in
such circumstances is the
reasonableness of the conduct.

With respect to State surveys of
facilities, constitutional reasonableness
is assured by the comprehensive
regulatory scheme under which such
surveys are conducted. Donovan v.
Dewey. 452 U.S. 584, 100 S.Ct. 2534
(1981). Further, the facilities, by virtue of
their participation ir the Federal
programs, have consented to the
surveys. (See, for example, United
States v. Brown, 763 F.2d 984 (1885),
cert. denied, 106 S.Ct. 273 (1985].)
Consent itself satisfies the
reasonableness requirement.
Schneckloth v. Bustarmonte, 412 U.S. 218,
222-23, 93 S.Ct. 2041, 2045 (1873).

With respeet to OIG investigations,
constitutional reasonableness is assured
by the requirement that the OIG possess
“information to suggest" a statutory or
regulatory violation. The 24-hour period
for providing access in crdinary cases is
a further indication of reasonableness.
However, where it appears that
documents may be altered or destroyed,
the presence of such “exigent
circumstances” is sufficient in terms of
reasonableness to justify immediate
access. United States v. Kunkler, 879
F.2d 187 (9th Cir. 1982); Pembauer v.
City of Cincinnatr, 475 U.S. 469, 106 S.Ct.
1292 (1986). Where there are exigent
circumstances, access must be granted
at the time it is requested by a properly
identified OIG or MFCU agent.

(g} Section 1001.1491—Section
1001.1401 provides for the exclusion of a
hospital that has failed to comply
substantially with a corrective action
that has been required under section
1886(f)(2)(B) of the Act. Under that
section, the Health Care Financing
Administration (HCFA) may require a
hospital to adopt corrective action to
prevent or correct inappropriate
admissions or practice patterns under
the prospective payment system. Section
1886(f)(3) of the Act provides procedures
for challenging HCFA's determination
that there have been inappropriate
admissions or practice patterns that
warrant the imposition of a corrective
action.

Exclusions will be based on HCFA's
determination that the hospital has
substantially failed to comply with such
corrective action, and only issues
related to the failure ta substantially
comply with the corrective action may
be appealed in the OIG proceeding.
Issues related to the underlying

inappropriate admissions or practice
patterns may be contested only in the
proceeding under section 1886(f](3),

(h) Section 1001.1501—The execlusion
baged on the failure to pay back loans
and scholarships under proposed
§ 1001.1501 will be based on a
determination by the Public Health
Service (PHS] that the individual is in
default of a covered obligation. The
statute reguires the Department to take
all reagonable steps available to it to
secure repayment of such aobligations or
loans before it exercises its authority ta
exclude. The OIG intends to rely on the
PHS to take whatever actions it
considers reasonable before referring
the case to the OIG for an exclusion.

The legislative history suggests that
offsets be taken against other money
due to the individual from the programs.
In addition, the legislative history also
reflects that only administrative sfeps
need be taken prior to referral for an
exclusion; judicial remedies, such as
suits to collect the debt, need not be
pursued first.

(i) Sections 1001.1601 and 1001.1701—
Sections 1001.1601 and 1001.1701 involve
exclusions autherized under Public Law
99-272, sections 9307(c]{2) and
9301(b)(2], amending section 1842 (j} and
(k) of the Act. These provisions, among
other things, provide for exelusions for
certain types of billing practices. The
exclusions are for 8 maximum of five
years. These secticns are largely a
recodification of prior regulatory
provisions, except that they reflect the
amendments contained in Public Law
100-380, the Medicare Catastrophic
Coverage Act of 1988, which extended
the exclusions to all programs.

C. Notice and Hearing Provisions

There are two different eategories of
exclusions for the purposes of
provisions for notice and hearing: (1)
Those where the OIG would provide
notice and opportunity to respond prior
to imposition of a sanction, and the AL[
hearing to which the excluded party is
entitled would occur after the exclusion
has taken effect; and (2} those where the
statute provides that the exclusion may
not take effect until after the ALJ
hearing has occurred, onless the health
and safety of individuals receiving
services warrants otherwise (section
1128(f)(2) of the Act).

For most of the exclusions set forth in
part 1001, the individual or entity will
have an opportunity to respond in
writing to the OIG's proposal to exclude
before such exclusion becomes
effective. With respect to some of the
bases for exclusion, the excluded party
would also be permitted to present oral
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argument to a representative of the OIG.
A full evidentiary hearing before an AL]J
would be provided only following the
imposition of the exclusion.

These procedures, reflecting
established practices, conform not only
with the intent of Congress but also with
due process. The legislative history
makes clear that Congress intended in
these cases, with certain exceptions
discussed below, that the evidentiary
hearings heard by AL]s occur after the
exclusion has gone into effect. H.R. Rep.
No. 85, part 1, supra, at 12-13; H.R. Rep.
No. 85, part 2, supra, at 13; S. Rep. No.
109, supra, at 12-13. Further, it is well-
established in a growing list of court
decisions that a post-exclusion hearing
satisfies the requirements of due
process. (See, for example, Mathews v.
Eldridge, 424 U.S. 319 (1976); Varandani
v. Bowen, 824 F.2d 304 (4th Cir. 1987);
Koerpel v. Heckler, 797 F.2d 858 (10th
Cir. 19886); Patchogue Nursing Center v.
Bowen, 797 F.2d 1137 (2d Cir. 1988); Ram
v. Heckler, 792 F.2d 444 (4th Cir. 1986).)

As set forth in proposed §§ 1001.901
and 1001.951, Congress did provide that,
for certain types of exclusions, the
individual or entity whose exclusion is
proposed is entitled to an AL] hearing
prior to the exclusion being effected,
unless the OIG determines that the
health or safety of individuals receiving
services warrants the exclusion taking
effect earlier.

1. Post-Exclusion Hearing Cases

In the cases involving permissive
exclusions for which the exclusion may
be effected prior to the AL] hearing, we
are proposing that the OIG send a notice
to the individual or entity proposed to
be excluded (1) indicating OIG's
proposed intention to exclude them and
the basis for the proposal, and (2)
providing them 30 days to respond in
writing. In cases where the basis for the
proposed exclusion involves
complicated factual issues, for example,
in §§ 1001.701 or 1001.801, the individual
or entity would also be offered the
opportunity to meet with an OIG official
to argue orally. This is comparable with
existing regulations currently in effect.

Following the receipt of written
comments, if any, and oral argument
where permitted, the OIG would
determine whether to impose the
sanction. An exclusion would become
effective 20 days after the notice of
exclusion is sent. The excluded party
would then be given the opportunity to
request a hearing before an AL, As
discussed below, we are also proposing
to amend the regulations governing
those hearings as part of this rulemaking
activity in an effort to ensure that the
procedures governing hearings in OIG

sanction hearings are as uniform as
possible.

Because the exclusions in accordance
with the new proposed § 1001.101 are
mandatory, and the five-year minimum
period is established by statute, the OIG
is proposing to send only a notice of
exclusion in such instances.

2. Pre-exclusion hearings

For exclusions under proposed
§§ 1001.901 and 1001.951, the party
would generally be entitled to an AL]
hearing before the exclusion becomes
effective. In these types of cases, the
party would be given a notice of intent
to exclude, similar to the notice
currently in use in CMP proceedings,
that informs the party of (i) the basis for
the exclusion, (ii) the length of the
exclusion, and (iii) the right to request a
hearing. While the exclusion may not be
effected until the AL] upholds the
exclusion, Congress made clear in the
legislative history to this statute that the
exclusion may be imposed during the
pendency of any appeals of the AL]J
decision to the Secretary or the courts
(S. Rep. 109, supra, at 13).

If, in cases under proposed § 1001.901
or 1001.951, the OIG determines that the
health and safety of individuals
receiving services warrants the
exclusion taking effect earlier than after
the AL]J decision, the procedures
governing post-exclusion hearings
would be used.

During the time an individual or entity
is excluded, no payment would be made
by Medicare or any of the State health
care programs for any items or services
(i) furnished by the excluded individual
or entity, or (ii) if the individual is a
physician, ordered under his or her
medical direction or prescription. In
order to protect Medicare program
beneficiaries, HCFA will pay the first
otherwise payable claim submitted by a
beneficiary enrolled in the Medicare
part B program, where the items or
services were furnished by an excluded
individual or entity. However, HCFA
will notify the beneficiary of the
exclusion and of the fact that no claims
will be paid for services or items
furnished 15 days after the notice. An
excluded individual or entity is
additionally subject to CMPs if it
presents, or causes to be presented, a
claim for items or services furnished
while the exclusion is in effect,
regardless of whether HCFA ultimately
reimburses the beneficiary.

The statute provides that emergency
services furnished by excluded
individuals or entities will be payable;
the regulations indicate that the
emergency nature of such services must
be documented by a sworn statement

specifying the nature of the emergency
and why the items or services could not
have been furnished by a non-excluded
individual or entity. In addition, the
regulations would make clear that an
excluded physician working as an
emergency room physician, or in any
other capacity where he or she routinely
provides emergency health care
services, may not be reimbursed for
such services.

Appealing an exclusion
determination. The OIG's determination
to exclude an individual or entity from
the program is appealable to an ALJ
whether the statute provides for such
appeal before or after the exclusion
takes effect. The regulations governing
the appeals procedures are also being
proposed for revision.

Appealable issues are limited to
whether (i) there is a basis for liability,
and (ii) the period of exclusion is
unreasonable. In derivative exclusions—
proposed §§ 1001.101 through 1001.601—
the ALJ's review of the basis for liability
would be limited to determining whether
the action was of the type set forth in
the statute, that is, for example, whether
a conviction entailed or resulted in
patient abuse or whether the excluded
individual or entity was the one against
whom the prior action was taken. The
AL] proceeding would not be a forum for
collateral attack of the prior
determination; neither substantive nor
procedural challenges to the conviction
or the licensing action, for example,
would be heard. If, on the other hand,
such an action is subsequently reversed
or vacated on appeal, any exclusion
based on such action will be vacated,
and the individual or entity reinstated
retroactively. If the previous action is
modified, but neither reversed nor
vacated, the exclusion would not be
vacated.

Reinstatement. Although an exclusion
would, in most cases, be for a fixed
period, that period reflects only that
time during which the OIG would not
consider a request for reinstatement.
Reinstatement is not automatic. Rather,
reinstatement is appropriate only
where—

* * *(A)* * *there is no basis under
subsection (a) or (b) [of section 1128 of the
Act] or section 1128A for a continuation of
the exclusion, and (B) there are reasonable
assurances that the types of actions which
formed the basis for the original exclusion
have not recurred and will not recur."”
(Section 1128(g)(2) of the Act.)

An individual or entity may not be
reinstated into any of the State health
care programs until they are reinstated
into the Medicare program. The
legislative history of MMPPPA makes
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clear that the OIG's determination
whether reinstatement is appropriate is
within its discretion, ard is not subject
to administrative or judicial review.

Part 1002

42 CFR part 1002 in its current form
sets forth the responsibilities of State
Medicaid agencies for implementing
OIG exclusion and suspension
authorities. (Since the enactment of
Public Law 100-93, the term
“suspension’’ has been eliminated; what
were previously known as suspensions
have become one category of
exclusions.) As indicated above, the
new requirements of Public Law 100-93
would now be incorperated into part
1001, which would require State health
care programs, including Medicaid, to
exclude those whom the ©IG has
excluded under Medicare. We believe it
is unnecessary, therefore, to repeat
these proposed requirements in the
revised provisions being set forth in 42
CFR, part 1002.

Instead, the proposed part 1002 would
replace the current regulations with
provisions pertaining only to State
agency-initiated exclusions. These
proposed regulations would require
State Medicaid agencies to have
procedures in place for initiating
exclusions of individuals and entities
that could be exeluded from Medicare
under section 1128, 1128A or 1866(b)(2)
of the Act. This authority was enacted
in Public Law 100-93, and is codified at
section 1902(p}(1) of the Act. These new
regulatory provisions would place
certain minimal requirements on State
agencies when they undertake such
exclusions—requirements that are
substantially consistent with OIG
procedures and ensure adequate due
process.

Part 1003

The proposed revisions to part 1003,
addressing the imposition of civil money
penalties, would implement the
statutory changes affecting section
1128A of the Social Security Act that
were enacted as part of Public Law 100~
93. In addition, the regulations at 42 CFR
part 1003 would be amended to
incorporate a number of statutory
revisions made as a result of Public Law
100-203, the Omnibus Budget
Reconciliation Act of 1987, Public Law
100-360, the Medicare Catastrophic
Coverage Act of 1988, and Public Law
100485, the Family Support Act of 1988.
Finally, we are proposing to remove and
recodify specific sections presently
contained in part 1003 that set forth the
hearing procedures applicable to CMP
cases.

Conforming and other technical
changes in part 1003 that (1) reflect the
transfer of the hearing provisiens, (2]
substitute the term “exclusion™ for
"suspension,’”” (3] provide for service of
process by any means authorized by
Rule 4 of the Federal Rules of Civil
Procedure, and (4} extend the time to
request a hearing to 60 days, are alse
being proposed through this rulemaking.
Revisions to the CMP autharities

As enacted, section 3 of Public Law
100-93 revised the language of section
1128A(a] of the Social Security Act, set
forth a number of revisions to our
existing civil money penalty provisions
and provided for three new grounds by
which the OIG can levy CMPs.

1. New CMP pravisions. Under the
statufe, a penalty, assessment and
exclusion may be imposed for ¢laims for
physicians services where the individual
(1) was nef licensed as a physician, (2}
was licensed but obtained such license
through fraud or misrepresentation, or
(3) falsely represented to a patient that
he or she was certified in a medical
specialty. Additionally, a penalty of up
to $15,000 and an exclusion may be
imposed on any person who gives false
or misleading information relating to
coverage of inpatient hospital services
under the Medicare program that could
reasonably be expected to influence the
decision of when to discharge a person
from the hospital. Finally, a penalty and
exclusion may be imposed upon a
person whe requests payment in
violation of an agreement not to charge
patients for services denied as a result
of a determination of an abuse of the
prospective payment system.

2. Technical changes. Public Law 100-
93 amended the notice, effective date,
period of exclusion, scope of exclusion,
and reinstatement provisions applicable
where an exelusion has been imposed in
addition to a CMP. These provisions are
identical to the exclusion provisions
imposed in accordance with section
1128 of the Social Security Act, and are
described above in the preamble
discussion relating te revisions to part
1001.

The Omnibus Budget Reconciliation
Act of 1987 amended section T128A by
revising the standard of knowledge from
“knows or has reason to know™ to
“knows or should know.™ This change is
reflected in these proposed regulations.
The Medicare Catastrophic Coverage
Act further resulted in the need to
incorporate a number of eonforming and
technical changes into the CMP
regulations. All exclusions are now from
Medicare and from the State health care
programs.

In addition, the statute of limitations
applicable to CMP cases has been
revised to reflect violations that do not
involve claims, and the definition of
claim as well as the introductory
language in section 1128A was revised.
Additional changes to the CMP'
provisions relating to the provision of
services during a period in which the
individual was excluded would be
revised under these regulations ta
incorporate all bases for exclusion and
to make clear that unassigned claims
are covered as well. Finally, the
proposed regulations would implement
the new section 1128A(1] of the Act
which provides that a principal is liable
for the acts of his or her agent when
functioning within the scope of his or
her agency.

Part 1004

In part 1004, Imposition of sanctions
on health care practitioners and
providers of health care services by a
Peer Review Organization, § 1004.130
would be revised and § 1004.100(g)
would be deleted in its entirety to be
consistent with the proposed
establishment of the new part 1005
regulations, as discussed below.

Part 1005

A new and separate part 1005,
Appeals of exclusion, civil money
penalties and assessments, would be
established by revising and recodifying
the various hearing procedures set forth
in the existing OIG regulations. The new
part 1005 would specifically govern
administrative law judge (AL]} hearings
and subsequent appeals to the Secretary
for all CMP and other OIG sanction
cases.

At present, most exclusion
proceedings are conducted under
procedures set forth under 42 CFR
1001.107, 1001.128 and 1004.128. These
sections incorporate by reference all or
most of the appeal procedures contained
in 42 CFR part 498. Inn addition, CMP
proceedings—and exclusions imposed
as a part of a CMP proceeding—are also
conducted under procedures set forth in
§§ 1003.111 through 1003.132 of the
regulations. We are proposing te revise
and consolidate these appeals
procedures into a new 42 CFR part 1005.
This revision and consolidation would
serve to substantially simplify the duties
of ALJs, attorneys and others who are
involved in the admimistrative
adjudication of various OIG cases.

The proposed new hearing regulations
are modeled to a significant degree on
the hearing and appeal procedures
recently adopted by this Department for
administrative adjudication of cases
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under the Program Fraud Civil Remedies
Act (PFCRA) (32 U.S.C. 3801 et seq.).
The PFCRA regulations were published
in final form on April 8, 1988 (53 FR
11656), and were based on the work
product of an interagency task force
under the direction of the President’s
Council on Integrity and Efficiency.

The following is a summary of the
major elements proposed for inclusion in
the new part 1005:

A. Rights of parties; authority of the ALJ

The provisions in §§ 1005.3 and 1005.4
would list the rights of the parties and
the authorities of the AL} not
specifically provided in other sections of
the regulations.

B. Hearing before an AL]

The party against whom the OIG has
imposed a CMP or exclusion—the
“petitioner" in exclusion cases and the
“respondent” in CMP cases—may, in
writing, request a hearing following
receipt of notice of the CMP or
exclusion. The requirements for such
notice are contained in the respective
regulations that apply to each particular
CMP or exclusion. If such party fails to
file a timely request for a hearing, or
thereafter withdraws or abandons his or
her request for a hearing, the AL]J is
required to dismiss the hearing request.
In such a case, the CMP or exclusion
would become final with no further
appeal permitted.

C. Ex-parte contacts

The provisions in § 1005.5 are
designed to ensure the fairness of the
hearing by prohibiting ex-parte contacts
with the AL] on matters in issue.

D. Prehearing Conferences

The ALJ is required to schedule at
least one prehearing conference. The
experience of the OIG has shown that
the prehearing conference narrows
many of the outstanding issues to be
addressed at the hearing and thus helps
to expedite the formal hearing process.

E. Discovery

Limited discovery is provided in the
form of production for inspection and
copying of documents that are relevant
and material to the issues before the
ALJ. We are specifically proposing that
all other forms of discovery, such as
depositions and interrogatories, are not
authorized. Prehearing discovery is not
provided for under the Administrative
Procedure Act (APA) and is rarely
available in administrative hearings. We
believe that full-scale discovery is
inappropriate in administrative hearings
since full discovery would unduly delay
the streamlined administrative process.

These regulations would, however,
provide for exchange of relevant and
material documents, as well as the
exchange of witness lists, prior witness
statements and exhibits prior to the
hearing. as provided in proposed section
1005.8.

F. Exchange of Witness Lists,
Statements and Exhibits

Section 1005.8 would provide for the
exchange of certain documents before
the hearing, including witness lists,
copies of prior statements of witnesses
and copies of hearing exhibits. The ALJ
would be able to exclude witnesses and
documents offered by a party that did
not provide such materials before the
hearing, except where there is good
cause for the failure, or where there is
not substantial prejudice to the
objecting party. These regulations would
provide that the AL] may recess the
hearing for a reasonable time to allow
the objecting party the opportunity to
prepare and respond to such witnesses
or exhibits. This procedure has been
followed in the past in CMP cases and
has worked successfully.

In addition, any documents exchanged
prior to trial would be deemed authentic
for purposes of admissibility at the
hearing unless a party objected to a
particular exhibit before the hearing.

G. Subpoenas

Proposed § 1005.9 would prescribe
procedures for the ALJ to issue, and for
parties and prospective witnesses to
contest, subpoenas to appear at the
hearing, as authorized by statute.

H. Motions

The provisions of § 1005.13 set forth
requirements for the content of motions
and the time aliowed for responses.

I Sanctions

Section 1005.14 would expressly
recognize an ALJ's authority to sanction
parties and their representatives for
failing to comply with an order or
procedure, failing to defend an action, or
other misconduct. These sanctions are
modeled on those of the Merit System
Protection Board at 5 CFR 1201.43, and
on the regulations implementing PFCRA
at 45 CFR 79.29. With respect to CMP
cases commenced under section 1128A
of the Social Security Act, these
sanction authorities are specifically
provided for by statute (42 U.S.C. 1320a-
7a(c)(4)).

J. The Hearing and Burden of Proof

The burden of proof in AL]
proceedings is being allocated in the
following manner. The “burden of proof”
has two components—the burden of

going forward and the burden of
persuasion. The burden of going forward
relates to the obligation to go forward
initially with evidence that supports a
prima facie case. The burden of going
forward then shifts to the other party. In
typical administrative litigation, the
burden of persuasion relates to the
obligation ultimately to convince the
trier of fact that it is more likely than not
that the position advocated is true. The
party with the burden of persuasion
loses in the situation where the evidence
is in equipoise.

Proposed § 1005.15 would also
recognize that the Department has the
burden of persuasion in CMP cases with
respect to issues of liability and the
existence of any factors that might
aggravate or increase the amoun! of
penalties and assessments that may be
imposed. Conversely, the respondent
has the burden of persuasion with
respect to affirmative defenses and any
mitigating circumstances.

In exclusion cases, which concern the
right of the petitioner to continue to
participate in Medicare and in the State
health care programs, the burden of
proof is substantially different. Of
course, the OIG would have the burden
of going forward with evidence to
present a prima facie case to support an
exclusion. The burden of going forward
then switches to the petitioner who also
bears the burden of going forward with
respect to affirmative defenses and any
mitigating circumstances. The petitioner
bears the burden of persuasion with
respect to all issues; that is, it is up to
the excluded individual or entity to
persuade the AL] that the exclusion is
not supportable or that the period of
exclusion is unreasonable.

The allocation of the burden of
persuasion in exclusion cases is
supported by the APA. Specifically, 5
U.S.C. 556(d) states that “[e]xcept as
otherwise provided by statute, the
proponent of a rule or order has the
burden of proof."” The courts have
interpreted section 556{d) as authorizing
a split of the burden of proof; that is, the
agency has the burden of going forward
with the evidence, but the apposing
party may bear the ultimate burden of
persuasion. The Supreme Court in
N.L.R.B. v. Transportation Management
Corp., 462 U.S. 393, 403, n.7 (1983) stated
that section 556(d) “determines‘only the
burden of going forward, not the burden
of proof." (Also see Environmental
Defense Fund, Inc. v. E.P.A., 548 F.2d
998, 1004, n.14 (D.C. Cir. 9178}, and O/d
Ben Coal Corp. v. Interior Bd. of Mine
Op. App.. 523 F.2d 25, 3940 (7th Cir,
1975)).
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Finally, § 1005.15 would provide that
the OIG is not limited at the trial to
presentation of items or information that
are get forth in the notice letter. As a
practical matter in the past, ALJs have
traditionally allowed petitioners and
respondents to introduce evidence at a
hearing that was relevant and material
to the issues before the ALJ, irrespective
of whether that evidence or issue is
referred to in the notice letter. This
provision is designed to ensure that the
OIG is afforded the same opportunity to
introduce items or information, as long
as such items or information are
relevant and material and otherwise
admissible.

K. Witnesses

Under § 1005.16, the ALJ could allow
testimony to be admitted in the form of
a written statement or deposition so
long as the opposing party has a
sufficient opportunity to subpoena the
person whose statement is being
offered. Also, this section would allow
an OIG investigator or medical expert to
be a witness, in addition to assisting the
counsel for the government at counsel
table during the hearing. This policy
comports with standard practice in
federal court under Rule 615 of the
Federal Rules of Evidence. Presence of
the investigator or medical expert is
analogous to the presence of an
individual petitioner or respondent, or
representaive of a corporate respondent,
assisting counsel for the petitioner or
respondent during the hearing.

L. Evidence

In § 1005.17, paragraphs {a)-(d) are
being proposed to comply with
Recommendation 86-2 of the
Administrative Conference of the United
States (1 CFR 305.86-2, 51 FR 25, 641,
July 16, 1986). The Federal Rules of
Evidence are not, with some exceptions,
generally binding on the ALJ. However,
the AL] may apply the Federal Rules of
Evidence to exclude unreliable
evidence.

M. Post-Hearing Briefs

Section 1005.19 of these proposed
regulations would indicate that it is
within the ALJ]'s discretion to order post-
hearing briefs, although the parties are
entitled to file one if they desire.

N. Initial Decision

The proposed § 1005.20 would provide
that not later than 60 days after the
filing of final post-hearing briefs, the AL]
shall serve on the parties an initial
decision making specific findings of fact
and conclusions of law. The initial
decision would become final within 60
days unless it is appealed timely.

O. Appeal of Initial Decision

Section 1005.21 would prescribe
procedures for any party to appeal the
initial decision to the Board by filing a
notice of appeal within 45 days, with a
possible extension of 15 days. There
would be no appeal of an AL]'s
interlocutory orders.

P. Stay of Initial Decision

Proposed regulations under § 1005.22
would recodify the provisions formerly
located in § 1003.125(f)(5) with respect
to a request for a stay of the payment of
a CMP or assessment pending review by
a U.S. Court of Appeals or the U.S.
Supreme Court.

Q. Harmless Error

Section 1005.23 of these proposed
regulations would adopt the harmless
error rule that applies to civil federal
litigation. It is modeled on Rule 61 of the
Federal Rules of Civil Procedure.

Part 1006

A new part 1006 would be added to 42
CFR chapter V, and would address the
implementation of the OIG’s testimonial
subpoena authority for investigations of
cases under the CMP law. Public Law
100-93 authorized the Secretary to
delegate to the Inspector General the
authority under section 205(d) of the Act
for the purposes of any investigation
under section 1128A. Section 205(d)
authorizes the issuance of a subpoena
requiring the attendance and testimony
of witnesses and the production of
evidence.

With a delegation signed by the
Secretary on April 26, 1988, the OIG has
now been given the authority to
subpoena witnesses as well as
documents in investigations of CMP
cases. This encompasses not only
investigations involving potential
violations set forth in section 1128A, but
also in other sections of the Act that
incorporate section 1128A(j), such as
section 1842(j). As a result of
congressional action in recent years,
there are currently some 60 bases for
monetary penalties relating to the
Medicare and Medicaid programs that
incorporate section 1128A(j). (The
testimonial subpoena authority for CMP
investigations is in addition to, and
independent of, the OIG's subpoena
authority for documents arising from 42
U.S.C. 3525. Part 1006 would neither
apply to, nor limit, that authority in any
way.)

Specifically, the proposed regulatory
provisions in part 1006 would provide
for the subpoenaing not only of named
individuals, but of unnamed individuals
associated with subpoenaed entities. A

subpoenaed entity would be required to
name an individual or individuals
knowledgeable about the subjects on
which information is sought. This
procedure is similar to that provided for
in Rule 30(b)(6) of the Federal Rules of
Civil Procedure.

The taking of subpoenaed testimony,
referred to as an investigational inquiry,
would take place as provided in
proposed § 1006.4. The Administrative
Procedure Act provides that a person
subpoenaed as a witness is entitled to
be accompanied, represented and
advised by an attorney (5 U.S.C. 555(b)).
Testimony will be taken under oath or
affirmation. The proposed regulations
provide that any claim of privilege by a
witness must be placed on the record by
the witness himse!f or herself. Privileges
applicable in investigational inquiries
are federally-recognized privileges, as
under Rule 501 of the Federal Rules of
Evidence.

Since investigational inquiries are
non-public investigatory proceedings, a
witness' right to retain a copy of the
transcript of his or her testimony may be
limited for good cause (5 U.S.C. 555(¢)).
The witness, however, would be entitled
to inspect the transcript.

Although the regulations in part 1008
are being set forth in proposed
rulemaking, the OIG does not intend to
postpone the use of the testimonial
subpoena authority in the interim. The
OIG will implement this authority in
general conformity with these
regulations.

Part 1007

Existing regulations addressing the
State Medicaid Fraud Control Units,
currenily set forth in 42 CFR part 1003,
subpart C, would be recodified into a
new part 1007.

I1I. Additional Items for Public Comment

In addition to those proposed
provisions set forth above, we are
seeking public comment on the possible
adoption of several other related
changes to 42 CFR chapter V.

A. Revising the Definition of
“Furnished"

We invite comments on whether the
definition of the term “furnished” at 42
CFR 1001.2 should be amended to
explicitly encompass medical device
manufacturers, drug companies and
others who may not participate directly
in Medicare or State health care
programs (“indirect participants"), but
rather provide items or services to
providers, practitioners or suppliers who
directly participate in these programs
(“‘direct participants"). If the term
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“furnished" is defined narrowly, it may
limit the effect of an exclusion from the
Medicare and State health care
programs.

For example, should the definition of
“furnished" specifically cover an
intraocular lens manufacturer who
offers kickbacks to ophthamolegists
such that an exclusion under the
kickback statute would actually have an
effect on the manufacturer? Similarly,
should the definition specifically cover a
device manufacturer who is convicted of
a health care related criminal offense so
that the Department could refuse to pay
for any item or service provided by that
manufacturer to a direct participant? We
invite commenters to recommend what
modifications are necessary to include
indirect participants in the ambit of the
definition for *“furnished."

B. Defining “Substantially in Excess"
and ‘“Usual Charges or Costs"

Proposed § 1001.701(a)(1) provides for
the exclusion of individuals or entities
that submit, or cause to be submitted,
bills or requests for payment containing
charges or costs that are “‘substantially
in excess of"" the “usual charges or
costs” for such items or services. We are
considering whether to define in
regulations the terms “substantially in
excess of ' and “usual charges or costs,"”
and we invite comment on whether
defining these terms would be useful,
and if so, what the appropriate
definitions should be.

C. Inclusion of Rule 404(b) of the
Federal Rules of Evidence

We are also soliciting comments on
whether part 1005, containing the
proposed rules for administrative
adjudication of all OIG sanction cases,
should be amended to specifically
recognize and include Rule 404(b) of the
Federal Rules of Evidence. Rule 404(b)
allows for the introduction of evidence
of “other crimes, wrongs or acts” for the
purposes of proving knowledge, lack of
mistake and existence of a scheme
regardless of whether the acts occurred
during the statute of limitations period
applicable to the counts in issue in the
case. We are also soliciting comments
on whether it would be appropriate to
clarify that proof of “other crimes,
wrongs or acts" is an aggravating
circumstance in OIG sanction cases.

D. Government-Wide Effect of
Exclusions

To protect the interest of the Federal
government and to insure proper
management and integrity in Federal
activities, Executive Orders 12549 and
12689, *"Debarment and Suspension,"
provide that debarment, suspension, or

other exclusion action taken by any
Federal agency shall have government-
wide effect. Accordingly, with respect to
the effect of exclusions taken by this
Department, we are proposing that
§ 1001.1901 will not only apply to
participation in Medicare and State
health care programs, but may also
apply to all Federal nonprocurement
health programs. We are soliciting
comments on this specific approach as
well as on the following alternative
approaches for giving government-wide
effect to OIG exclusions. Should the
regulations provide that:

* Exclusions will apply to all Federal
nonprocurement health programs;

» Exclusions may or will apply to all
Federal nonprocurement programs;

» Exclusions may or will apply to all
Federal procurement and
nonprocurement programs?

IV. Regulatory Impact Statement
Introduction

Executive Order 12291 requires us to
prepare and publish an initial regulatory
impact analysis for any proposed
regulation that meets one of the
Executive Order criteria for a “major
rule,” that is, that would be likely to
result in (1) an annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individuals, industries,
Federal, State, or local government
agencies or geographic regions; or, (3)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

In addition, we generally prepare a
regulatory flexibility analysis that is
consistent with the Regulatory
Flexibility Act (5 U.S.C. 601 through
612), unless the Secretary certifies that a
proposed regulation would not have a
significant economic impact on a
substantial number of small entities. The
analysis is intended to explain what
effect the regulatory action by the
agency will have on small businesses
and other small entities, and to develop
lower cost or burden alternatives.

Impact on Providers and Practitioners

We have determined that this rule is
not a “major rule” under Executive
Order 12291 as it is not likely to meet
the criteria for having a significant
economic impact. As indicated above,
the proposed provisions contained in
this rulemaking provide new authorities
to the OIG to exclude a person or entity
from Medicare and State health care

programs, and to levy civil money
penalties and assessments, if they are
engaged in a prohibited activity or
practice proscribed by statute. These
provisions are a result of statutory
changes and not this proposed rule, and
serve to clarify departmental policy with
respect to the imposition of exclusions,
CMPs and assessments upon persons
and entities who violate the statute. We
believe that the great majority of
providers and practitioners do not
engage in such prohibited activities and
practices discussed in these regulations,
and that the aggregate economic impact
of these provisions should, in effect, be
minimal, affecting only those who have
engaged in prohibited behavior in
violation of statutory intent. As such,
this rule should have no direct effect on
the economy or on Federal or State
expenditures.

Conclusion

For the reasons set forth above, we
have determined that no regulatory
impact analysis is required for these
proposed regulations. In addition, while
some penalties and assessments the
Department could impose as a result of
these regulations might have an impact
on small entities, we do not anticipate
that a substantial number of these small
entities will be significantly affected by
this rulemaking. Therefore, since we
have determined, and the Secretary
certifies, that this proposed rule would
not have a significant economic impact
on a number of small business entities,
we have not prepared a regulatory
flexibility analysis.

V. Effect of NPRM on Pending Actions

Until the promulgation of final
regulations, the Secretary intends that
these proposed regulations shall provide
guidance with respect to the imposition
and adjudication of OIG sanctions.

List of Subjects
Part 1001

Administrative practice and
procedure, Fraud, Health facilities,
Health professions, Medicare.

Part 1002

Fraud, Grant programs—health,
Health facilities, Health professions,
Medicaid, Reporting and recordkeeping
requirements,

Part 1003

Administrative practice and
procedure, Fraud, Grant programs—
health, Health facilities, Health
professions, Maternal and child health,
Medicaid, Medicare, Penalties.
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Part 1004

Administrative practice and
procedure, Health facilities, Health
professions, Medicare, Peer Review
Organizations (PROs), Penalties,
Reporting and recordkeeping
requirements.

Part 1005

Administrative practice and
procedure, Fraud, Penalties.

Part 1006

Administrative practice and
procedure, Fraud, Investigations,
Penalties.

Part 1007

Administrative practice and
procedure, Fraud, Medicaid, Reporting
and recordkeeping requirements.

TITLE 42—PUBLIC HEALTH

42 CFR chapter V would be amended
as set forth below:

PART 1000—INTRODUCTION;
GENERAL DEFINITIONS

A. Part 1000 would be amended as
follows:

1. The authority citation for part 1000
would continue to read as follows:

Authority: Secs. 1102 and 1871 of the Social
Security Act (42 U.S.C. 1302 and 1395hh).

2. In subpart B, the introductory text
of § 1000.10 is republished and § 1000.10
would be amended by adding a new
definition for the term “beneficiary” to
read as follows:

§ 1000.10 General definitions.

In this chapter, unless the context
indicates otherwise—

* * * - *

Beneficiary means any individual
eligible to have benefits paid to him or
her, or on his or her behalf, under
Medicare or any State health care
program.

- . - - *

3. Section 1000.20 would be amended
by removing the existing definition for
the term “beneficiary."”

B. Part 1001 would be revised to read
as follows:

PART 1001—PROGRAM INTEGRITY—
MEDICARE AND STATE HEALTH
CARE PROGRAMS

Subpart A—General Provisions

Sec.

10011 Scope and purpose.

1001.2 Definitions.

Subpart B—Mandatory Exclusions

1001.101 Basis for liability.
1001.102 Length for exlusion.

Subpart C—Permissive Exclusions

1001.201 Conviction related to program or
health care fraud.

1001.301 Conviction relating to obstruction
of an investigation.

1001.401 Conviction relating to controlled
substances.

1001.501 License revocation or suspension.

1001.601 Exclusion or suspension under a
Federal or State health care program.

1001.701 Excessive claims or furnishing of
unnecessary or substandard items and
services.

1001.801 Failure of HMOs and CMPs to
furnish medically necessary items and
services.

1001.801 Civil money penalty exclusions.

1001.951 Fraud and kickbacks and other
prohibited activities.

1001.1001 Exclusion of entities owned or
controlled by a sanctioned individual.

1001.1101 Failure to disclose certain
information.

10011201 Failure to provide payment
information.

1001,1301 Failure to grant immediate access.

1001.1401 Violations of PPS corrective
action.

1001.1501 Default of health education loan
or scholarship obligations.

1001.1601 Violations of the limitations on
physician charges.

1001.1701 Billing for services of assistant at
surgery during cataract operations.

Subpart D—Waivers and effect of exclusion

1001.1801 Waivers of exclusions.
1001.1901 Effect of exclusion.

Subpart E—~Notice and appeals

1001.2001 Notice of proposed exclusion.

1001.2002 Notice of exclusion.

1001.2003 Notice of intent to exclude.

1001.2004 Notice to State agencies,

1001.2005 Notice to State licensing agencies.

1001.2006 Notice to others regarding
exclusion,

1001.2007 Appeal of exclusions.

Subpart F—Reinstatement into the

programs

1001.3001 Timing and method of request for
reinstatement,

1001.3002 Basis for reinstatement.

1001.3003 Approval of request for
reinstatement.

1001.3004 Denial of request for
reinstatement.

1001.3005 Reversed or vacated decisions.

Authority: Secs. 1102, 1128, 1128B, 1842(j),

1842(k), 1862(d), 1862(e), 1866(b)(2) (D), (E)

and (F), and 1871 of the Social Security Act

(U.S.C. 1302, 1320a-7, 1320a-7b, 1395u(j),

1395u(k), 1395y(d), 1395y(e), 1395¢cc(b)(2) (D).

(E) and (F), and 1395hh).

Subpart A—General Provisions

§ 1001.1 Scope and purpose.

The regulations in this part specify
certain bases upon which individuals
and entities may, or in some cases must,
be excluded from participation in the
Medicare and certain State health care
programs. They also state the effect of

exclusion, the factors that will be
considered in determining the length of
any exclusion, the provisions governing
notices of exclusions, and the process
by which an excluded individual or
entity may seek reinstatement in the
programs.

§ 1001.2 Definitions.

Controlled substance means:

{a) Drug or other substance, or
immediate precursor, included in
schedules I, I1, III, IV or V of part B of
subchapter I in 21 CFR chapter 13, or

(b) As defined by the law of any State,

Convicted means that—

(a)} A judgment of conviction has been
entered against an individual or entity
by a Federal, State or local court,
regardless of whether:

(1) There is a post-trial motion or an
appeal pending or

(2) The judgment of conviction or
other record relating to the criminal
conduct has been expunged or
dismissed;

(b) A Federal, State or local court has
made a finding of guilt against an
individual or entity;

(c) A Federal, State or local court has
accepted a plea of guilty or nolo
contendere by an individual or entity; or

(d) An individual or entity has entered
into participation in a first offender,
deferred adjudication or other program
or arrangement where judgment of
conviction has been withheld.

Professionally recognized standards
of health care are Statewide or national
standards of care, whether in writing or
not, that professional peers of the
individual, or other person whose care is
in issue, recognize as applying to those
peers practicing or providing care within
a State. Where FDA, HCFA or PHS has
declared a treatment modality not to be
safe and effective, practitioners who
employ such a treatment modality will
be deemed not to meet professionally
recognized standards of health care.

Sole community physician means a
physician who is the only physician who
provides primary care services within a
health manpower shortage area
designated by the Public Health Service
for primary care. (See 42 CFR part 5 and
Appendix A.)

Sole source of essential specialized
services in the community means that
an individual or entity—

(a) Is the only practitioner, supplier or
provider furnishing specialized services
in an area designated by the Public
Health Service as a health manpower
shortage area for that medical specialty,
as listed in 42 CFR part 5, Appendices B
through F;
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(b) Is a sole community hospital, as
defined in § 412.92 of this title;

(c) Is the only source for specialized
services in a defined service area where
services by a non-specialist could not be
substituted for the source without
jeopardizing the health or safety of
beneficiaries.

State health care program means:

(a) A State plan approved under title
XIX of the Act (Medicaid),

(b) Any program receiving funds
under title V of the Act or from an
allotment to a State under such title
(Maternal and Child Health Block Grant
program), or

(c) Any program receiving funds under
title XX of the Act or from any allotment
to a State under such title (Social
Services Block Grant program).

State Medicaid Fraud Control Unit
means a unit certified by the Secretary
as meeting the criteria of 42 U.S.C.
1396b(q) and § 1002.305 of this chapter.

Subpart B—Mandatory Exclusions

§1001.101 Basis for liability.

The OIG shall exclude any individual
or entity that—

(a) Has been convicted of a criminal
offense related to the delivery of an item
or service under Medicare or a State
health care program, including the
performance of management or
administrative services relating to the
delivery of items or services under any
such program, or

(b) Has been convicted, under Federal
or State law, of a criminal offense
related to the neglect or abuse of a
patient, in connection with the delivery
of a health care item or service,
including any offense that the OIG
concludes entailed, or resulted in,
neglect or abuse of patients. The
conviction need not relate to a patient
who is a beneficiary.

§1001.102 Length of exclusion.

{a) No exclusion imposed in
accordance with § 1001.101 shall be for
less than 5 years.

(b) Any of the following factors may
be considered to be aggravating and a
basis for lengthening the period of
exclusion—

(1) The acts resulting in the
conviction, or similar acts, resulted in
financial loss to Medicare and the State
health care programs of $1500 or more.
(The entire amount of financial loss to
such programs will be considered
including any amounts resulting from
similar acts not adjudicated, regardless
of whether full or partial restitution has
been made to the programs);

(2) The acts that resulted in the
conviction, or similar acts, were

committed over a period of one year or
more;

(3) The acts that resulted in the
conviction, or similar acts, had an
adverse physical, mental or financial
impact on one or more individuals;

(4) The sentence imposed by the court
included incarceration;

(5) The convicted individual or entity
has a prior criminal, civil or
administrative sanction record; or

(6) The individual or entity has at any
time been overpaid a total of $1500 or
more by Medicare or State health care
programs as a result of improper
billings.

(c) Only if any of the aggravating
factors set forth in paragraph (b) of this
section justifies an exclusion longer than
5 years, may mitigating factors be
considered as a basis for reducing the
period of exclusion to no less than five
years. Only the following factors may be
considered mitigating—

(1) The individual or entity was
convicted of three or fewer
misdemeanor offenses, and the entire
amount of financial loss to Medicare
and the State health care programs due
to the acts that resulted in the
conviction, and similar acts, is less than
$1500;

(2) The record in the criminal
proceedings, including sentencing
documents, demonstrates that the
individual had a mental, emotional or
physical condition before or during the
commission of the offense that reduced
the individual's culpability; or

(3) The individual's or entity’s
cooperation with Federal or State
officials resulted in others being
convicted or excluded from Medicare or
any of the State health care programs.

Subpart C—Permissive Exclusions

§ 1001.201 Conviction related to program
or heaith care fraud.

(a) Circumstance for exclusion. The
OIG may exclude an individual or entity
convicted under Federal or State law of
a criminal offense relating to fraud,
theft, embezzlement, breach of fiduciary
responsibility, or other financial
misconduct—

(1) In connection with the delivery of
any health care item or service, or

(2) With respect to any act or
omission in a program operated by, or
fianced in whole or in part by, any
Federal State or local government
agency.

(b) Length of exclusion. (1) An
exclusion imposed in accordance with
this section will be for a period of 5
years, unless aggravating or mitigating
factors listed in paragraphs (b)(2) and

(b)(3) of this section form a basis for
lengthening or shortening that period.

(2) Any of the following factors may
be considered to be aggravating and a
basis for lengthening the period of
exclusion—

(i) The acts resulting in the conviction,
or similar acts, resulted in financial loss
of $1,500 or more to a government
program or to one or more other
individuals or entities. (The total
amount of financial loss will be
considered, including any amounts
resulting from similar acts not
adjudicated, regardless of whether full
or partial restitution has been made.);

(ii) The acts that resulted in the
conviction, or similar acts, were
committed over a period of one or more
years;

(iii) The acts that resulted in the
conviction, or similar acts, had a
significant adverse physical, mental or
financial impact on individuals or on
Medicare or any of the State health care
programs;

(iv) The sentence imposed by the
court included incarceration; or

(v) The convicted individual or entity
has a prior criminal, civil or
administrative sanction record.

(3) Only the following factors may be
considered as mitigating and a basis for
reducing the period of exclusion—

(i) The individual or entity was
convicted of 3 or fewer misdemeanor
offenses, and the entire amount of
financial loss to a government program
or to other individuals or entities due to
the acts that resulted in the conviction
and similar acts is less than $1,500;

(ii) The record in the criminal
proceedings, including sentencing
documents, demonstrates that the
individual had a mental, emotional or
physical condition, before or during the
commission of the offense, that reduced
the individual's culpability;

(iii) The individual's or entity's
cooperation with Federal or State
officials resulted in others being
convicted or excluded from Medicare or
any of the State health care programs; or

(iv) Alternative sources of the type of
health care items or services furnished
by the individual or entity are not
available.

§ 1001.301 Conviction relating to
obstruction of an investigation.

(a) Circumstance for exclusion. The
OIG may exclude an individual or entity
convicted under Federal or State law of
interference with, or obstruction of, any
investigation into a criminal offense
described in §§ 1001.101 and 1001.201.

(b) Lenght of exclusion. (1) An
exclusion imposed in accordance with
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this section will be for a period of 5
years, unless aggravating or mitigating
factors listed in paragraphs (b}(2) and
(b)(3) of this section form the basis for
lengthening or shortening that period.

(2) Any of the following factors may
be considered to be aggravating and a
basis for lengthening the period of
exclusion—

(i) The interference with, or
obstruction of, the criminal investigation
caused the expenditure of significant
additional time or resources;

(ii) The interference or obstruction
had an adverse, mental, physical or
financial impact on patients, witnesses,
beneficiaries or on the Medicare or
State health care programs;

(iii) The interference or cbstruction
also affected a civil or administrative
investigation;

(iv) The sentence imposed by the
court included incarceration; or

(v) The convicted individual or entity
has a prior criminal, civil or
administrative sanction record.

(3) Only the following factors may be
considered as mitigating and a basis for
reducing the period of exclusion—

(i) The record in the criminal
proceedings, including sentencing
documents, demonstrates that the
individual had a mental, emotional or
physical condition, before or during the
commission of the offense, that reduced
the individual's culpability;

(ii) The individual's or entity's
cooperation with Federal or State
officials resulted in others being
convicted or excluded from Medicare or
any of the State health care programs; or

(iii) Alternative sources of the type of
health care items or services furnished
by the individual or entity are not
available.

§ 1001.401 Conviction relating to
controlled substances.

(a) Circumstance for exclusion. The
OIG may exclude an individual or entity
convicted under Federal or State law of
a criminal relating to the unlawful
manufacture, distribution, preseription
or dispensing of a contreiled substance.

(b) Length of exclusion. (1) An
exclusion imposed in accordance with
this section will be for a period of 5
years, unless aggravating or mitigating
factors listed in paragraphs (b)(2) and
[b)(3) of this section form the basis for
lengthening or shortening that period.

(2) Any of the following factors may
be considered to be aggravating and a
basis for lengthening the period of
exclusion—

(1) The acts that resulted in the
conviction or similar acts were
committed over a period of one year or
more;

(ii) The acts that resulted in the
conviction or similar acts had an
adverse physical, mental or financial
impact on beneficiaries or the Medicare
or State health care programs;

(iii) The sentence imposed by the
court included incarceration; or

(iv) The convicted individual or entity
has a prior criminal, civil or
administrative sanction record.

(3) Only the following factors may be
considered as mitigating and a basis for
shortening the period of exclusion—

(i) The individual's or entity’s
cooperation with Federal or State
officials resulted in others being
convicted or excluded from Medicare or
any other of the State health care
programs; or

(ii) Alternative sources of the type of
health care items or services furnished
by the individual or entity are not
available.

§ 1001.501 License revocation or
suspension.

(a) Circumstance for exclusion. The
OIG may exclude an individual or entity
that has—

(1) Had a license to provide health
care revoked or suspended by any State
licensing authority, or has otherwise lost
such a license, for reasons bearing on
the individual's or entity's professional
competence, professional performance
or financial integrity; or

(2) Has surrendered such a license
while a formal disciplinary proceeding
concerning the individual's or entity’s
professional competence, professional
performance or financial integrity was
pending before a State licensing
authority.

(b) Length of exclusion. (1) An
exclusion imposed in accordance with
this section will never be for a period of
time less than the period during which
an individual’s or entity’s license is
revoked, suspended or otherwise not in
effect as a result of, or in connection
with, a State licensing agency action.

(2) Any of the following factors may
be considered aggravating and a basis
for lengthening the period of exclusion—

(i) The acts that resulied in the
revocation, suspension or loss of the
individual's or entity's license to provide
health care had or could have had a
significant adverse physical, emotional
or financial impact on one or more
individuals; or

(ii) The individual or entity has a prior
criminal, civil or administrative sanction
record.

(3) Only if any of the aggravating
factars listed in paragraph (b)(2) of this
section justifies a longer exclusion may
mitigating factors be considered as a
basis for reducing the period of

exclusion to a period not less than that
set forth in paragraph (b)(1) of this
section. Only the following factors may
be considered mitigating—

(i) The individual’s or entity's
cooperation with a State licensure
authority resulted in the sanctioning of
other individuals or entities; or

(ii) Alternative sources of the type of
health care items or services furnished
by the individual or entity are not
available.

(4) When an individual or entity has
been excluded under this section, the
OIG will &ccept a request for
reinstatement in accordance with
§ 1001.3001 if the individual or entity
obtains a valid license in the State
where the license was originally
revoked, suspended, lost or surrendered.

§ 1001.601 Exclusion or suspension under
a Federal or State health care program.

(a) Circumstance for exclusion. The
OIG may exclude an individual or entity
suspended or excluded from
participation, or otherwise sanctioned,
under (1) any Federal program invelving
the provision of health care, or (2) a
State health care program, for reasons
bearing on the individual’s or entity's
professional competence, professional
performance or financial integrity

(b) Length of exclusion. 1) An
exclusion imposed in accordance with
this section will never be for a period of
time less than the period for which the
individual or entity is suspended,
excluded or otherwise sanctioned under
the Federal or State health care
program.

(2) Any of the following factors may
be considered aggravating and a basis
for lengthening the period of exclusion—

(i) The period of exclusion, suspension
or other sanction under the Federal or
State health care programs does not
properly take into account the adverse
impact the individual’s or entity's action
had or could have on Medicare, the
State health care programs or the
beneficiaries of those programs; or

(ii) The individual or entity has a prior
criminal, civil or administrative record.

(3) Only if any of the aggravating
factors listed in paragraph (b)(2) of this
section justifies an exclusion longer than
the peried of suspension; exclusion or
other sanction imposed by the Federal
or State health care program, may
miligating factors be considered as a
basis for reducing the period of
exclusion. Only the following factors
may be considered mitigating—

(i) The individual's or entity’s
cooperatiocn with Federal or State
officials resulted in the sanctioning of
other individuals or entities; or
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(ii) Alternative sources of the types of
health care items or services furnished
by the individual or entity are not
available.

(4) The OIG will accept a request for
reinstatement in accordance with
§ 1001.3001 when the individual or entity
is reinstated by the Federal or State
health care program that originally
imposed the suspension, exclusion or
other sanction.

§ 1001.701 Excessive claims or furnishing
of unnecessary or substandard items and
services.

(a) Circumstance for exclusion. The
0OIG may exclude an individual or entity
that has—

(1) Submitted, or caused to be
submitted, bills or requests for payments
under Medicare or any of the State
health care programs containing charges
or costs for items or services furnished
that are substantially in excess of the
usual charges or costs for such items or
services; or

(2) Furnished, or caused to be
furnished, to patients (whether or not
covered by Medicare or any of the State
health care programs) any items or
services substantially in excess of the
patient's needs, or of a quality that fails
to meet professionally recognized
standards of health care.

(b) Exceptions. An individual or entity
will not be excluded for—

(1) Bills or requests for payment that
contain charges or costs substantially in
excess of usual charges or costs when
such charges or costs are due to unusual
circumstances or medical complications
requiring additional time, effort, expense
or other good cause; or

(2) Furnishing items or services in
excess of the needs of patients, when
the items or services were ordered by a
physician, and the individual or entity
furnishing the items or services was not
in a position to determine medical
necessity or to refuse to comply with the
physician's order.

(c) Length of exclusion. (1) An
exclusion imposed in accordance with
this section will be for a period of 5
years, unless aggravating or mitigating
factors listed in paragraphs (c)(2) and
(c)(3) of this section form a basis for
lengthening or shortening the period.

(2) Any of the following factors may
be considered aggravating and a basis
for lengthening the period of exclusion—

(i) The violations were serious in
nature, and occurred over a period of
one year or more;

(ii) The violations had a significant
adverse physical, mental or financial
impact on patients or beneficiaries;

(iii) The individual or entity has a
prior criminal, civil or administrative
sanction record; or

(iv) The violation resulted in financial
loss to Medicare and the State health
care programs of $1,500 or more.

(3) Only the following factors may be
considered mitigating and a basis for
reducing the period of exclusion—

(i) The violations had no adverse
physical, mental or financial impact on
individuals, or on Medicare or State
health care programs; or

(ii) Alternative sources of the type of
health care items or services furnished
by the indivdiual or entity are not
available.

§ 1001.801 Failure of HMOs and CMPs to
furnish medically necessary items and
services.

(a) Circumstances for exclusion. The
OIG may exclude an entity—

(1) That is a—

(i) Health maintenance organization,
as defined in section 1903(m) of the Act,
providing items or services under a
State Medicaid Plan;

(ii) Primary care case management
system providing services, in
accordance with a waiver approved
under section 1915(b)(1) of the Act; or

(iii) Health maintenance organization
or competitive medical plan providing
items or services in accordance with a
risk-sharing contract under section 1876
of the Act;

(2) That has failed substantially to
provide medically necessary items and
services that are required under law or
contract to be provided to individuals
covered by a plan, waiver or contract;
and

(3) Where such failure has adversely
affected or has a substantial likelihood
of adversely affecting covered
individuals.

(b) Length of exclusion. (1) An
exclusion imposed in accordance with
this section will be for a period of 5
years, unless aggravating or mitigating
factors listed in paragraphs (b)(2) and
(b)(3) of this section form a basis for
lengthening or shortening the period.

(2) Any of the following factors may
be considered aggravating and a basis
for lengthening the period of exclusion—

(i) The entity failed to provide a large
number or a variety of items or services;

(ii) The failures occurred over a
lengthy period of time;

(iii) The entity’s failure to provide a
necessary item or service had or could
have had a serious adverse effect; or

(iv) The entity has a criminal, civil or
administrative sanction record.

(3) Only the following factors may be
considered as mitigating and a basis for
reducing the period fo exclusion—

(i) There were few violations and they
occurred over a short period of time; or

(ii) Alternative sources of the type of
health care items or services furnished
by the entity are not available.

§ 1001.901 Civil money penalty exclusions.

(a) Circumstance for exclusion. The
OIG may exclude any individual or
entity that it determines has committed
an act described in section 1128A of the
Act. The imposition of a civil money
penalty or assessment is not a
prerequisite for an exclusion under this
section.

(b) Length of exclusion. In determining
the length of an exclusion imposed in
accordance with this section, the OIG
will consider the following factors—

(1) The nature and circumstances
surrounding the actions that are the
basis for liability, including the period of
time over which the acts occurred, the
number of acts, whether there is
evidence of a pattern and the amount
claimed;

(2) The degree of culpability;

(3) The individual’s or entity's prior
criminal, civil or administrative sanction
record (The lack of any prior record is to
be considered neutral); and

(4) Other matters as justice may
require.

§ 1001.951 Fraud and kickbacks and other
prohibited activities.

(a) Circumstance for exclusion. (1)
Except as provided for in paragraph
(a)(2)(ii) of this section, the OIG may
exclude any individual or entity that it
determines has committed an act
described in section 1128B of the Act.

(2) With respect to acts described in
section 1128B of the Act, the OIG—

(i) May exclude any individual or
entity that it determines has knowingly
and willfully solicited, received, offered
or paid any remuneration in the manner
and for the purposes described therein,
irrespective of whether the individual or
entity may be able to prove that the
remuneration was also intended for
some other purpose; and

(i) Will not exclude any individual or
entity if that individual or entity can
prove that the remuneration that is
subject of the exclusion is exempted
from serving as the basis for an
exclusion.

(b) Length of exclusion. (1) The
following factors will be considered in
determining the length of exclusion in
accordance with this section—

(i) The nature and circumstances of
the acts and other similar acts;

(ii) The nature and extent of any
adverse physical, mental, financial or
other impact the conduct had on
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beneficiaries or the Medicare or State
health programs;

(iii) The excluded individual's or
entity's prior criminal, civil or
administrative sanction record (The lack
of any prior record is to be considered
neutral); and

(iv) Any other facts bearing on the
nature and seriousness of the
individual's or entity’s misconduct.

(2) It shall be considered a mitigating
factor if—

(i) The individual had a documented
mental, emotional, or physical condition
before or during the commission of the
prohibited act(s) that reduced the
individnal's culpability for the acts in
question;

(ii) The individual's or entity's
cooperation with Federal or State
officials resulted in the sanctioning of
other individuals or entities; or

(iii) Alternative sources of the type of
health care items or services provided
by the individual or entity are not
available.

§ 1001.1001 Exclusion of entities owned
or controlled by a sanctioned indlvidual.

(a) Circumstance for exclusion. (1)
The OIG may exclude any entity in
which a person within such entity who:

(i) Has been convicted of a criminal
offense as described in sections 1128(a)
and 1128(b) (1), (2), or (3) of the Act;

(ii) Has had money penalties imposed
under section 1128A of the Act; or

(iii) Has been excluded from
participation in Medicare or any of the
State health care programs—

(A) Has a direct or indirect interest (or
any combination thereof) of 5 percent or
more in the entity;

(B) Is the owner of a whole or part
interest in any mortgage, deed of trust,
note or other obligation secured {in
whole or in part) by the entity or any of
the property or assets thereof, in which
whole or part interest is equal to or
exceeds 5 percent of the total property
and assets of the entity;

(C) Is an officer or director of the
entity, if the entity is organized as a
corporation;

(D) Is a partner in the entity, if the
enlity is organized as a partnership;

(E) Is an agent of the entity; or

(F) Is a managing employee, that is, an
individual (including a general manager,
business manager, administrator or
director) who exercises operational or
managerial control over the entity, or
directly or indirectly conducts the day-
to-day operations of the entity.

(2) For purposes of this section, the
term:

Indirect ownership interest includes
an ownership interest through any other
entities that ultimately have an

ownership interest in the entity in issue.
(For example, an individual has a 10
percent ownership interest in the entity
at issue if he or she has a 20 percent
ownership interest in a corporation that
wholly owns a subsidiary that is a 50
percent owner of the entity in issue.)

Ownership interest includes an
interest in:

(i) The capital, the stock or the profits
of the entity, or

(ii) Any mortgage, deed, trust or note,
or other obligation secured in whole or
in part by the property or assets of the
entity.

(b) Length of exclusion. (1) Except as
provided in § 1001.3002(c), exclusions
under this section will be for the same
period as that of the individual whose
relationship with the entity is the basis
for this exclusion, if the individual has
been or is being excluded.

(2) If the individual was not excluded,
the length of the entity's exclusion will
be determined by considering the
factors that would have been considered
if the individual had been excluded.

(3) An entity excluded under this
section may apply for reinstatement at
any time in accordance with the
procedures set forth in § 1001.3001(a){2).

§ 1001.1101 Failure to disclose certain
information.

(a) Circumstance for exclusion. The
OIG may exclude any entity that did not
fully and accurately, or completely,
make disclosures as required by part
455, subpart B and part 420, subpart C of
this title.

(b) Length of exclusion. The following
factors will be considered in
determining the length of an exclusion
under this section—

(1) The number of instances where full
and accurate, or complete, disclosure
was not made;

(2) The significance of the disclosed
information;

(3) The entity's prior criminal, civil
and administrative sanction record (the
lack of any prior record is to be
considered neutral);

(4) Any other facts that bear on the
nature or seriousness of the conduct;

(5) The availability of alternative
sources of the type of health care
services provided by the entity; and

(6) The extent to which the entity
knew that the disclosures made were
not full or accurate.

§ 1001.1201 Failure to provide payment
information.

(a) Circumstance for exclusion. The
OIG may exclude any individual or
entity that furnishes items or services
for which payment may be made under
Medicare or any of the State health care
programs and that:

(1) Fails to provide such information
as is necessary to determine whether
such payments are or were due and the
amounts thereof, or

(2) Has refused to permit such
examination and duplication of its
records as may be necessary to verify
such information.

(b) Length of exclusion. The following
factors will be considered in
determining the length of an exclusion
under this section—

(1) The number of instances where
information was not provided;

(2) The circumstances under which
such information was not provided;

(3) The amount of the payments at
issue;

(4) The individual’s or entity's
criminal, civil or administrative sanction
record (the lack of any prior record is to
be considered neutral}; and

(5) The availability of alternative
sources of the type of health care items
or services provided by the individual or
entity.

§ 1001.1301 Failure to grant immediate
access.

(a) Circumstance for exclusion. (1)
The OIG may exclude any individual or
entity that fails to grant immediate
access upon reasonable request to—

(i) The Secretary, a State survey
agency or other authorized entity for the
purpose of determining, in accordance
with section 1864(a) of the Act,
whether—

(A) An institution is a hospital or
skilled nursing facility;

(B) An agency is a home health
agency;

(C) An agency is a hospice program;

(D) A facility is a rural health clinic as
defined in section 1861{aa}(2) of the Act,
or a comprehensive outpatient
rehabilitation facility as defined in
section 1861(cc)(2) of the Act;

(E) A laboratory is meeting the
requirements of section 1861(s) (12) and
(13) of the Act;

(F) A clinic, rehabilitation agency or
public health agency is meeting the
requirements of section 1861(p}(4) (A) or
(B) of the Act; or

(G) An ambulatory surgical center is
meeting the standards specified under
section 1832(a)(2){F}(i) of the Act;

(ii) The Secretary, a State survey
agency or other authorized entity to
perform the reviews and surveys
required under State plans in
accordance with sections 1902(a)(26)
(relating to inpatient mental hospital
services), 1902(a)(31) (relating to skilled
nursing and intermediate care facilities),
1902(a){33) and 1903(g) of the Act;
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(iii) The OIG for the purposes of
reviewing records, documents and other
data necessary ta the performance of
the Inspector General's statutory
functions; or

(iv) A State Medicaid fraud control
unit for the purpose of condueting its
activities.

(2) For purpeses of paragraphs (a}(1}(i)
and (a)(1)(ii) of the section, the term—

Failure to grant immediate access
means the faiture to grant access at the
time of a reasonable request;

Reasonable request means a request
made by a properly identified agent of
the Secretary, of a State survey agency
or of another authorized entity, during
hours that the facility, ageney or
institution is open for business.

(3) For purposes of paragraphs
(a)(1)(ii) and (a)(¥)(iv) of this section,
the term—

Failure to grant immediate access
means:

(i) Except where the OIG or State
Medicaid fraud control unit has reason
to believe that requested documents are
about to be altered or destroyed, the
failure to produce or make available for
inspection and copying requested
records upon reasonable request, or to
provide a compelling reason why they
cannot be produced, within 24 hours of
such request; or

(ii) Where the OIG or State Medicaid
fraud control unit has reason to believe
that requested documents are about to
be altered or destroyed, the failure to
provide access to requested records at
the time the request is made.

Reasonable request means a request
in writing by a properly identified agent
of the OIG or a State Medicaid fraud
control unit, where there is information
to suggest that the individual or entity
has violated statutory or regulatory
requirements under titles V, XVIII, XIX
or XX of the Act.

(4) Nothing in this section shall in any
way limit access otherwise authorized
under State or Federal law.

(b) Length of exclusion. (1) An
exclusion of an individual under this
section may be for a period equal to the
sum of:

(i) The length of the period during
which the immediate access was not
granted, and

(ii) An additional period of up to 80
days.

(2) The length of the period in which
immediate access was not granted will
be measured from the time the request is
made, or from the time by which access
was required to be granted, whichever is
later.

(3) The exclusion of an entity may be
for a longer period than that established
in paragraph (b)(2) of this section based

on consideration of the following'
factors—

(i) The impact of the [ailure to grant
the requested immediate access of
Medicare or any of the State health care
programs, beneficiaries or the public;

(ii) The circumstances under which
such access was refused;

(iii) The impact of the exclusion on
Medicare or any of the State health care
programs, beneficiaries or the public;
and

(iv) The entity's prior criminal, civil or
administrative sanction record. (The
lack of any prior record is to be
considered neutral.)

§ 1001.1401 Violations of PPS corrective
action.

(a) Circumstence for exclusion. The
OIG may exclude any hospital that
HCFA determines has failed
substantially to comply with a
corrective action required by HCFA
under section 1886(f}(2)(B) of the Act.

(b) Length of exclusion. The following
factors will be considered in
determining the length of exclusien
under this section—

(1) The impact of the hospital’s failure
to comply on Medicare or any of the
State health care programs,
beneficiaries or the public;

(2) The circumstances under which
the failure occurred;

(3) The nature of the failure to comply;

(4) The impact of the exclusion:on
Medicare or any of the State health care
programs, beneficiaries or the public;
and

(5) The hospital's prior eriminal, eivil
or administrative sanetion record. (The
lack of any prior record is to be
considered neutral.)

§ 1001.1501 Default of heaith education
loan or scholarship obligations.

(a) Circumstance for exclusion. (1)
The OIG may exclude any individual
that the Public Health Service
determines—

(i) Is in default on repayments of
scholarship obligations or loans in
connection with health professions
education made or secured in whole or
in part by the Secretary; and

(ii) Is not a sole community physician
or sole source of essential specialized
services in the community.

(2) The OIG must determine that the
Public Health Service has taken all
reasonable administrative steps to
secure repayment of the loans or
obligations.

(b) Length of exclusion. The
individual will be excluded until such
time as the Public Health Service
notifies the OIG that the default has
been cured or the obligations have been

resolved to the PHS's satisfaction. Upon
such netice, the OIG will inform the
individual of his or her right to request
reinstatement.

§ 1001.1601 Violations of the limitations
on physiclan charges.

(a) Circumstance for exclusion. (1)
The OIG may exclude a physician whom
it determines, for any period beginning
on or after January 1, 1987—

(i) Is a non-participating physician
under section 1842(h) of the Act;

(ii) Furnished services to a
beneficiary; and

(#ii) Knowingly and willfully billed for
such services actual charges in excess of
the maximum allowable actual charges
determined in accordance with section
1842(j)(1)(C) of the Act.

(2) An exclusion under this gection is
limited to the Medicare program.

(b) Length of exelusion. (1) In
determining the length of an exclusion in
accordance with this section, the OIG
will consider the following factors—

(i) The number of services for which
the physician billed in excess of the
maximum allowable charges;

(ii) The number of beneficiaries for
whom services were billed in excess of
the maximum allowable charges;

(iii) The amount of the charges that
were in excess of the maximum
allowable charges;

(iv) The physician’s prior criminal,
civil or administrative sanction record
(The lack of any prior record is to be
considered neutral); and

(v) The availability of alternative
sources of the type of health care items
or services furnished by the physician.

(2) The period of exclusion. may not
exceed 5 years.

§ 1001.1701 Billing for services of
assistant at surgery during cataract
operations.

(a) Circumstance for exclusion. The
OIG may exclude a physician whom it
determines—

(1) Has knowingly and willfully
presented or caused to be presented a
claim, or billed an.individual enrolled
under part B of the Medicare program
for:

(i) Sexvices of an assistant at surgery
during a cataract operation, or

(ii) Charges that include a charge for
an assistant at surgery during a cataract
operation; and

(a) Has not obtained prior approval
for the use of such assistant from the
appropriate Peer Review Organization
(PRO) or Medicare carrier.

(b) Length of exclusion. (1) In
determining the length of an exclusion in




12222

Federal Register / Vol. 55, No. 63 / Monday, April 2, 1990 / Proposed Rules

accordance with this section, the OIG
will consider the following factors—

(i) The number of instances for which
claims were submitted or beneficiaries
were billed for unapproved use of
assistants during cataract operations;

(ii) The amount of claims or bills
presented;

(iii) The circumstances under which
the claims or bills were made;

(iv) Whether approval for the use of
an assistant was requested from the
PRO or carrier;

(v) The physician's criminal, civil or
administrative sanction record (The lack
of any prior record is to be considered
neutral); and

(vi) The availability of alternative
sources of the type of health care items
or services furnished by the physician.

(2) The period of exclusion may not
exceed 5 years.

Subpart D—Waivers and Effect of
Exclusion

§1001.1801 Waivers of exclusions.

(a) The OIG has the authority to grant
or deny a request from a State health
care program that an exclusion from
that program be waived with respect to
an individual or entity, except that no
waiver may be granted with respect to
an exclusion under § 1001.101(b).

(b) A request from a State health care
program for a waiver of the exclusion
will only be considered if the individual
or entity is the sole community
physician or the sole source of essential
specialized services in a community.

(c) If the basis for the waiver ceases
to exist, the waiver will be rescinded,
and the individual or entity will be
excluded for the period remaining on the
exclusion, measured from the time the
exclusion would have been imposed if
the waiver had not been granted.

(d) In the event a waiver is granted, it
is applicable only to the State health
care program that requested the waiver.

(e) The decision to grant, deny or
rescind a request for a waiver is not
subject to administrative or judicial
review.

{f) The Inspector General may waive
the exclusion of an individual or entity
from participation in the Medicare
program in conjunction with granting a
waiver requested by a State health care
program.

§ 1001.1901 Effect of exclusion.

(a) Except as otherwise provided,
exclusions will be from Medicare and all
of the State health care programs. The
OIG will exclude the individual or entity
from the Medicare program and direct
each State agency administering a State
health care program to exclude the

individual or entity for the same period.
In the case of an individual or entity not
eligible to participate in Medicare, the
exclusion will still be effective on the
date, and for the period, established by
the OIG.

(b) Except as otherwise provided in
this section, no payment will be made
by Medicare or any of the State health
care programs for any item or service
furnished, on or after the effective date
specified in the notice period, by an
excluded individual or entity, or at the
medical direction or on the prescription
of a physician who is excluded when the
person furnishing such item or service
knew or had reason to know of the
exclusion.

(c) An excluded individual or entity
may not take assignment of an
enrollee’s claim on or after the effective
date of exclusion.

(d) (1) If an enrollee of part B of
Medicare submits an otherwise payable
claim for items or services furnished by
an excluded individual or entity, or
under the medical direction or on the
prescription of an excluded physician
after the effective date of exclusion,
HCFA will pay the first claim submitted
by the enrollee and immediately notify
the enrollee of the exclusion.

(2) HCFA will not pay an enrollee for
items or services furnished by an
excluded individual or entity, or under
the medical direction or on the
prescription of an excluded physician
more than 15 days after the date on the
notice to the enrollee, or after the
effective date of the exclusion,
whichever is later,

(e) Unless the Secretary determines
that the health and safety of
beneficiaries receiving services under
Medicare or a State health care program
warrants the exclusion taking effect
earlier, payment may be made under
such program for up to 30 days after the
effective date of the exclusion for—

(1) Inpatient institutional services
furnished to an individual who was
admitted to an excluded institution
before the date of the exclusion, and

(2) Home health services and hospice
care furnished to an individual under a
plan of care established before the
effective date of exclusion.

(f)(1) Notwithstanding the other
provisions of this section, payment may
be made under Medicare or a State
health care program for certain
emergency items or services furnished
by an excluded individual or entity, or
at the medical direction or on the
prescription of an excluded physician
during the period of exclusion. To be
payable, a claim for such emergency
items or services must be accompanied
by a sworn statement of the person

furnishing the items or services
specifying the nature of the emergency
and why the items or services could not
have been furnished by an individual or
entity eligible to furnish or order such
items or services. X

(2) Notwithstanding paragraph (f)(1)
of this section, no claim for emergency
items or services will be payable if such
items or services were provided by an
excluded individual who, through an
employment, contractual or any other
arrangement, routinely provides
emergency health care items or services.

Subpart E—Notice and Appeals

§ 1001.2001 Notice of proposed exclusion,

(a) Except as provided in paragraph
(b) of this section and in § 1001.2003, if

the OIG proposes to exclude an

individual or entity in accordance with
Subpart C of this part, it will send
written notice of its intent, and the basis
for the proposed exclusion. Within 30
days of receipt of notice, which will be
deemed to be 5 days after the date on
the notice, the individual or entity may
submit documentary evidence and
written argument in response.

(b) If the OIG proposes to exclude an
individual or entity in accordance with
§§ 1001.701 or 1001.801, it will send
written notice of its intent, and the basis
for proposed exclusion. Within 30 days
of receipt of the notice, which will be
deemed to be 5 days from the date on
the notice, the individual or entity may
submit:

(1) Documentary evidence and written
argument against the proposed action,
and

(2) A written request to present
evidence or argument orally to an OIG
official.

(c) If an entity has a provider
agreement under section 1866 of the Act,
and the OIG proposes to terminate that
agreement in accordance with section
1866(b)(2)(C) of the Act, the notice
provided for in paragraphs (a) and (b) of
this section will so state.

§ 1001.2002 Notice of exclusion.

(a) If the OIG determines that
exclusion is warranted after
consideration of information received in
accordance with § 1001.2001, or in
instances of exclusion under subpart B
of this part, it will send a written notice
of this decision to the affected
individual or entity.

(b) The exclusion will be effective 20
days from the date of the notice.

(c) The written notice will state—

(1) The basis for the exclusion;
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(2) The length oi the exclusion and,
where applicable, the factors considered
in setting the length;

(3) The effect of the exclusion;

(4) The earliest date on which the OIG
will accept a request for reinstatement;

(5) The requirements and procedures
for reinstatement; and

(6) The appeal rights available to the
excluded individual or entity.

§ 1001.2003 Notice of intent to exclude.

(a) Except as provided in paragraph
(c) of this section, if the OIG intends to
exclude an individual in aceordance
with §§ 1001.901 and 1001.951, it will
send written notice of its intent, the
basis for the exclusion and its length. If
an entity has a provider agreement
under section 1866-of the Act, and the
OIG also proposes to terminate that
agreement in accordance with section
1866(b)(2)(C) of the Act, the notice will
so indicate. Within 60 days, the
individual may file a written request for
a hearing in accordance with Part 1005
of this chapter. Such request must set
forth—

(1) The specific issues or statements
in the notice with which the individual
or entity disagrees;

(2) The basis for that disagreement;

(3) The defenses on which reliance is
intended;

(4) Any reascns why the proposed
length of exclusion should be medified;
an

(5) Reasons why the health and safety
of individuals receiving services under
Medicare or any of the State health care
programs does.not warrant the
exclusion going into effect prior to the
completion of an AL] proceeding in
accordance with part 1005 of this
chapter.

(b) (1) If the individual or entity does
not make a written request for a hearing
as provided for in paragraph (a) of this
section, the OIG will send a notice of
exclusion as described in § 1001.2002 (b)
and (c).

(2) If the individual or entity makes a
timely written request for a hearing and
the OIG determines that the health or
safety of individuals receiving services
under Medicare or any of the State
health care programs does not warrant
an immediate exclusion, an exclusion
will not go into effect before an ALJ
upholds the determination to exclude.

(c) If the OIG determines that the
health or safety of individuals receiving
services under Medicare or any of the
State health care programs warrants the
exclusion taking place prior to the
completion of an ALJ proceeding in
accordance with part 1005 of this
chapter, the OIG will proceed under
§§ 1001.2001 and 1001.2002.

§ 1001.2004 Notice to State agencies.

HHS will promptly notify each
appropriate State agency administering
or supervising the administration of
each State health care program of:

(a) The facts and circumstances of
each exclusion, and

(b) The period for which the State
agency is being directed to exclude the
individual or entity.

§ 1001.2005 Natice to State licensing
agencies.

(a) HHS will promptly notify the
appropriate State or local agency or
authority having responsibility for the
licensing or certification of an individual
or entity excluded (or directed to be
excluded) from participation of the facts
and circumstances of the exclusion.

(b) HHS will request that appropriate
investigations be made and sanctions

invoked in accordance with applicable

State law and policy, and will request
that the State or local agency or
authority keep the Secretary and the
OIG fully and currently informed with
respect to any actions taken in response
to the request.

§ 1001.2006 Notice to others regarding
exclusion.

(a) HHS will give notice of the
exclusion and the effective date to the
public, to beneficiaries (in accordance
with § 1001.1901(d), and, as appropriate,
to—

(1) Any entity in which the excluded
individual or entity is known to be
serving as an employee, administrator,
operator, or in which the individual or
entity is serving in any other capacity
and is receiving payment for providing
services (the lack of this notice will not
affect HCFA's ability to deny payment
for services};

(2) State Medicaid Fraud Control
Units;

(3) Peer Review Organizations;

(4) Hospitals, skilled nursing facilities,
home health agencies and health
maintenance organizations;

(5) Medical societies and other
professional organizations;

(8) Contractors, health care
prepayment plans and other affected
agencies and organizations;

(7) The State and Area Agencies on
Aging established under title I of the
Older Americans Act; and

(8) Any other agencies or
organizations as required.

(b) In the case of an exclusion in
accordance with § 1001.101 of this
chapter and to which it may apply to
section 304(a)(5) of the Controlled
Substances Act (21 U.S.C. 824(a)(5)),
HHS will give notice to the Attorney
General of the United States of the facts

and circumstances of the exclusion and
the length of the exclusion.

§ 1001.2007 Appeal of exclusions.

(a) An individual or entity excluded'
under this part may file a request for a
hearing before an AL] on the issues of
whether:

(1) The basis for the imposition of the
sanction exists, and

(2) The length of exclusion is
unreasonable.

(b) Except as provided in § 1001.2603,
the excluded individual or entity has 60
days from the receipt of notice of
exclusion provided for in § 1001.2002 to
file a request for such a hearing.

(c) The standard of proof is
preponderance of the evidence.

(d) When the exclusion is based on
the existence of a conviction, a
determination by another government
agency or any other prior determination,
the basis for the underlying
determination is not reviewable and the
individual or entity may not collaterally
attack the underlying determination,
either on substantive or procedural
grounds, in this appeal.

(e) The procedures in part 1005 of this
chapter will apply to the appeal.

Subpart F—Reinstatement into the
Programs

§ 1001.3001 Timing and method of request
for reinstatement.

(a) (1) Except as provided in
paragraph (a)(2) of this section or in
§§ 1001.501(b)(4) and 1001.601(b)(4}, an
excluded individual or entity [other than
those excluded in accordance with
§ 1001.1001) may submit a written
request for reinstatement to the OIG
only after the date specified in the
notice of exclusion.

(2) An entity under § 1001.1001 may
apply for reinstatement prior to the date
specified in the notice of exclusion by
submitting a written request for
reinstatement that includes
documentation demonstrating that the
standards set forth in § 1001.3002(c}
have been met.

(3) Upen receipt of a written request,
the OIG will require the requestor to
furnish specific information and
authorization to obtain information from
private health insurers, peer review
bodies, probation officers, professional
associates, investigative agencies and
such others as may be necessary to
determine whether reinstatement should
be granted.

(4) Failure to furnish the required
information or authorization will result
in the continuation of the exclusien.
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(b) If a period of exclusion is reduced
on appeal (regardless of whether further
appeal is pending), the individual or
entily may request reinstatement once
the reduced exclusion period expires.

§ 1001.3002 Basis for reinstatement.

(a) Except as provided in paragraph
(c) of this section, the OIG will not
authorize reinstatement unless—

(1) The period of exclusion has
expired;

(2) There are reasonable assurances
that the types of actions that formed the
basis for the original exclusion have not
recurred and will not recur; and

(3) There is no additional basis under
sections 1128 (a) or (b) or 1128A of the
Act for continuation of the exclusion.

(b) In making the reinstatement
determination, the OIG will consider—

(1) Conduct of the individual or entity
occurring prior to the date of the notice
of exclusion, if not known to the OIG at
the time of the exclusion;

(2) Conduct of the individual or entity
after the date of the notice of exclusion;
(3) Whether all fines, and all debts
due and owing (including overpayments)

to any Federal, State or local
government that relate to Medicare or
any of the State health care programs,
have been paid or satisfactory
arrangements have been made to fulfill
these obligations; and

(4) Whether HCFA has determined
that the individual or entity complies
with, or has made satisfactory
arrangements to fulfill, all of the
applicable conditions of participation or
supplier conditions for coverage under
the statutes and regulations.

(c) An entity excluded in accordance
with § 1001.1001 will be reinstated upon
a determination by the OIG that the
individual whose conviction, exclusion
or civil money penalty was the basis for
the entity's exclusion—

(1) Has reduced his or her ownership
or control interest in the entity below 5
percent;

(2) Is no longer an officer, director,
agent or managing employee of the
entity: or

(3) Has been reinstated in accordance
with paragraph (a) of this section or
§ 1001.3005.

(d) Reinstatement will not be effective
until OIG grants the request and
provides notice under § 1001.3003(a)(1).
Reinstatement will be effective as
provided in the notice.

(e) A determination with respect to
reinstatement is not appealable or
reviewable except as provided in
§ 1001.3004. .

§ 1001.3003 Approval of request for
reinstatement.

(a) If the OIG grants a request for
reinstatement, HHS will—

(1) Give written notice to the excluded
individual or entity specifying the date
when Medicare participation may
resume;

(2) Notify State agencies that
administer the State health care
programs that the individual or entity
has been reinstated into the Medicare
program; and

(3) To the extent possible, give notice
to those agencies, groups, individuals
and others that were originally notified
of the exclusion.

(b) If the OIG makes a determination
to reinstate an individual or entity under
Medicare, the State health care program
upon notification from the OIG must
automatically reinstate the individual or
entity under such program, effective on
the date of reinstatement under
Medicare, unless—

(1) Reinstatement is not available to
such excluded party under State law, or

(2) A longer exclusion period was
established in accordance with the
State’s own authorities and procedures.

§ 1001.3004 Denial of request for
reinstatement.

(a) If a request for reinstatement is
denied, OIG will give written notice to
the requesting individual or entity.
Within 30 days of the date on the notice,
the excluded individual or entity may
submit;

(1) Documentary evidence and written
argument against the continued
exclusion, or

(2) A written request to present
written evidence and oral argument to
an OIG official.

(b) After evaluating any additional
evidence submitted by the excluded
individual or entity (or at the end of the
30-day period, if none is submitted), the
OIG will send written notice either
confirming the denial, and indicating
that a subsequent request for
reinstatement will not be accepted until
one year after the date of denial, or
consistent with the procedures set forth
in § 1001.3003(a).

(c) The decision to deny reinstatement
will not be subject to administrative or
judicial review.,

§ 1001.3005 Reversed or vacated
decisions.

(a) An individual or entity will be
reinstated into the Medicare program
retroactive to the effective date of the
exclusion when such exclusion is based
on—

(1) A conviction that is reversed or
vacated on appeal; or

(2) An action by another agency, such
as a State agency or licensing board,
that is reversed or vacated on appeal.

(b) HCFA will make payment for
payable services covered under
Medicare that were furnished or
performed during the period of
exclusion.

(c) The OIG will give notice of a
reinstatement under this section in
accordance with § 1001.3003(a).

(d) An action taken by OIG under this
section will not require any State health
care program to reinstate the individual
or entity if it has imposed an exclusion
under its own authority.

C. Part 1002 would be revised to read
as follows:

PART 1002—PROGRAM INTEGRITY—
STATE-INITIATED EXCLUSIONS FROM
MEDICAID

Subpart A—General Provisions

Sec.

1002.1 Scope and purpose.

1002.2 General authority.

1002.3 Disclosure by providers; information
on persons convicted of crimes.

1002.100 State plan requirement.

Subpart B—Mandatory Exclusion
1002.203 Mandatory exclusion.

Subpart C—Permissive Exclusions

1002.210 Permissive exclusions; general
authority,

1002.211 Effect of exclusion.

1002.212 State agency notifications.

1002.213 Appeals of exclusions.

1002.214 Basis for reinstatement after State
agency-initiated exclusion.

1002.215 Action on request for
reinstatement.

Subpart D—Notification to OIG of State or
Local Convictions of Crimes Against
Medicaid
1002.230 Notification of State or local
convictions of crimes against Medicaid.
Authority: Secs. 1102, 1124, 1126, 1128,
1902(a)(4)(A), 1902(a)(30), 1902(a)(39),
1903(a)(6), 1903(b)(3), 1903(i)(2) and 1903(q) of
the Social Security Act (42 U.S.C. 1302,
1320a-3, 1320a-5, 1320a-7, 1396(a}(4)(A).
1396a(30), 1396a(39), 1396b(a)(6), 1396h(b)(3),
1396b(i)(2) and 1396b(q)).

Subpart A—General Provisions

§ 1002.1 Scope and purpose.

The regulations in this part specify
certain bases upon which individuals
and entities may, or in some cases must,
be excluded from participation in the
Medicaid program. These regulations
specifically address the authority of
State agencies to exclude on their own
initiative, regardless of whether the OIG
has excluded an individual or entity
under part 1001 of this chapter. These
regulations also delineate the States'
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obligation to inform the OIG of certain
Medicaid-related convictions.

§ 1002.2 General autherity.

(a) In addition to any other authority
it may have, a State may exlcude an
individual or entity from participation in
the Medicaid program for any reason for
which the Secretary could exclude that
individual or entity from participation in
the Medicare program under sections
1128, 1128A or 1886(b)(2) of the Social
Security Act.

(b) Nothing contained in this part
should be construed to limiting State's
own authority to exclude an individual
or entity from Medicaid for any reason
or period authorized by State law.

§ 1002.3 Disclosure by providers;
information on persons convicted of
crimes.

(a) Information that must be
disclesed. Before the Medicaid agency
enters into or renews a provider
agreement, or at any time upon written
request by the Medicaid agency, the
provider must disclose to the Medicaid
agency the identity of any person
described in § 1001,1001(a){1) of this
chapter.

(b) Notification to Inspector General.
(1) The Medicaid agency must notify the
Inspector General of any disclosures
made under paragraph (a) of this section
within 20 working days from the date it
receives the information.

(2) The agency must also promptly
notify the Inspector General of any
action it takes on the provider's
application for participation in the
program,

(c) Denial or termination of provider
participation. (1) The Medicaid agency
may refuse to enter into or renew an
agreement with a provider if any person
who has ownership or control interest in
the provider, or who is an agent or
managing employee of the provider, has
been convicted of a criminal offense
related to that person's involvement in
any program established under
Medicare, Medicaid or the title XX
Services program.

(2) The Medicaid agency may refuse
to enter into, or terminate, a provider
agreement if it determines that the
provider did not fully and accurately
make any disclosure required under
paragraph (a) of this section.

§ 1002.100 State plan requirement.

The plan must provide that the
requirements of this subpart are met.
However, the provisions of these
regulations are minimum requirements.
The agency may impose broader
sanctions if it has the authority to do so
under State law.

Subpart B—Mandatory Exclusion

§ 1002.203 Mandatory exclusion.

(a) The State agency, in order to
receive FFP, must provide that it will
exclude from participation any health
maintenance organization (HMO], or
entity furnishing services under a
waiver approved under section
1915(b)(1) of the Act, if such
organization or entity—

(1) Could be excluded under
§ 1001.1001 of this chapter, or

(2) Has, directly or indirectly, a
substantial contractual relationship with
an individual or entity that could be
excluded under § 1001.1001 of this
chapter.

(b) As used in this section, the term—

Exclude includes the refusal to enter
into or renew a participation agreement
or the termination of such an agreement.

Substantial contractual relationship is
one in which the sanctioned individual
described in § 1001.1001 of this chapter
has direct or indirect business
transactions with the organization or
entity that, in any fiscal year, amount to
more than $25,000 or 5 percent of the
organization's or entity’s total operating
expenses, whichever is less. Business
transactions include, but are not limited
to, contracts, agreements, purchase
orders, or leases to obtain services,
supplies, equipment, space or salaried
employment.

Subpart C—Permissive Exclusions

§ 1002.210 Permissive exclusions; general
authority.

The State agency must have
administrative procedures in place that
enable it to exclude an individual or
entity for any reason for which the
Secretary could exclude such individual
or entity under parts 489, 1601 or 1003 of
this title. The period of such exclusion is
at the discretion of the State agency.

§ 1002.211 Effect of exclusion.

(a) Denial of payment. Except as
provided for in § 1001.1901 (e) and (f) of
this chapter, no payment may be made
by the State agency for any item or
service furnished on or after the
effective date specified in the notice by
an excluded individual or entity, or at
the medical direction or on the
prescription of a physician who is
excluded when a person furnishing such
item or service knew, or had reason to
know, of the exclusion.

(b) Denial of FFP. FFP is not available
where the State agency is required to
deny payment under paragraph (a) of
this section. FFP will be reinstated at
such time as the excluded individual or

entity is reinstated in the Medicaid
program.

§ 1002.212 State agency notifications.

When the State agency initiates an
exclusion under § 1002.210, it must
provide to the individual or entity
subject to the exclusion notification
consistent with that required in Subpart
E of Part 1001 of this chapter, and must
notify other State agencies, the public,
beneficiaries, and others as provided in
§§ 1001.2005 and 1001.2006 of this
chapter.

§ 1002.213 Appeal of exclusions.

Before imposing an exclusion under
§ 1002.210, the State agency must give
the individual or entity the opportunity
to submit documents and written
argument against the exclusion. The
individual or entity must also be given
any additional appeals rights that would
otherwise be available under
procedures established by the State.

§ 1002.214 Basis for reinstatement after
State agency-initiated exciusion.

{a) The provisions of this section and
§ 1002.215 apply to the reinstatement in
the Medicaid program of ail individuals
or entities excluded in accordance with
§ 1002.210, if a State affords
reinstatement opportunity to those
excluded parties.

(b) An individual or entity who has
been excluded from Medicaid may be
reinstated only by the Medicaid agency
that imposed the exclusion,

(c) An individual or entity may submit
to the State agency a request for
reinstatement at any time after the date
specified in the notice of exclusion.

§ 1002.215 Action on request for
reinstatement.

(a) The State agency may grant
reinstatement only if it is reasonably
certain that the types of actions that
formed the basis for the original
exclusion have not recurred and will not
recur. In making this determination, the
agency will consider, in addition to any
factors set forth in State law—

(1) The conduct of the individual or
entity occurring prior to the date of the
notice of exclusion, if not know to the
agency at the time of the exclusion;

(2) The conduct of the individual or
entity after the date of the notice of
exclusion; and

(3) Whether all fines, and all debts
due and owing (including overpayments)
to any Federal, State or local
government that relate to Medicare or
any of the State Health programs, have
been paid, or satisfactory arrangements
have been made, the fulfill these
obligations.
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(b) Netice of action on request for
reinstatement. (1) If the State agency
approves the request for reinstatement,
it must give written notice to the
excluded party, and to all others who
were informed of the exclusion in
accordance with § 1002.212, specifying
the date on which Medicaid program
participation may resume.

(2) If the State agency does not
approve the request for reinstatement, it
will notify the excluded party of its
decision. Any appeal of a denial of
reinstatement will be in accordance
with State procedures and need not be
subject to administrative or judicial
review, unless required by State law.

Subpart D—Notification to OIG of
State or Local Convictions of Crimes
Against Medicaid

§ 1002.230 Notification of State or local
convictions of crimes against Medicaid.

(a) The State agency must notify the
OIG whenever a State or local court has
convicted an individual who is receiving
reimbursement under Medicaid of a
criminal offense related to participation
in the delivery of health care items or
services under the Medicaid program.

(b) If the State agency was involved in
the investigation or prosecution of the
case, it must send notice within 15 days
after the conviction.

() If the State agency was not so
involved, it must give notice within 15
days after it learns of the conviction.

PART 1003—[AMENDED]

D. Part 1003 would be amended to
read as follows:

1. The heading of part 1003 would be
revised to read as follows:

PART 1003—CIVIL MONEY
PENALTIES, ASSESSMENTS AND
EXCLUSIONS

2. The authority citation for part 1003
would continue to read as follows:

Authority: Secs. 1102, 1128, 1128A, 1842(j)
and 1842(k) of the Social Security Act (42
U.S.C. 1302, 1320a-7, 1320a-7a, 1395uf(j) and
1395u(k)).

3. Section 1003.100 would be revised
to read as follows:

§ 1003.100 Basis and purpose.

(a) Basis. This part implements
sections 1128, 1128A, 1842(j) and 1842(k)
of the Social Security Act (42 U.S.C.
1320a-7, 1320a-7a, 1395u(j) and
1395u(k)).

(b) Purpose. This part—

(1) Provides for the imposition of civil
money penalties and assessments
against persons who—

(i) Have submitted certain prohibited
claims under the Medicare, Medicaid, or
the Maternal and Child Health Services
or Social Services Block Grant
programs;

(ii) Seek payment in violation of the
terms of an assignment agreement or a
limitation on charges or payments under
the Medicare program, or a requirement
not to charge in excess of the amount
permitted under the Medicaid program;
or

(iii) Give false or misleading
information that might affect the
decision to discharge a Medicare patient
from the hospital;

(2) Provides for the exclusion of
persons from the Medicare or State
health care programs against whom a
civil money penalty or assessment has
been imposed, and the basis for
reinstatement of persons who have been
excluded; and

(3) Sets forth the appeal rights of
persons subject to a penalty, assessment
and exclusion.

4. Section 1003.101 would be amended
by removing the definitions Agent and
Suspension; by revising the definitions
Claim, Program and Reguest for
payment; and by adding definitions
Exclusion, Furnished, Social Services
Block Grant program and State health
care program to read as follows:

§ 1003.101 Definitions.

- * * -

Claim means an application for
payment for an item or service for which
payment may be made under the
Medicare, Medicaid, Maternal and Child
Health Services Block Grant, or Social
Services Block Grant programs.

* - - * *

Exelusion means the temporary or
permanent barring of a person from
participation in the Medicare program or
in a State health care program, and that
items or services furnished or ordered
by such person are not reimbursed
under such programs.

Furnished refers to items or services
provided directly by, under the direct
supervision of, or ordered by a person
(either as an employee or in his or her
own capacity).

- - - - -

Program means the Medicare,
Medicaid, Maternal and Child Health
Services Block Grant, and Social
Services Block Grant programs.

Request for payment means an
application submitted by a person to
any person for payment for an item or
service,

. . * - *

Social Services Block Grant program
means the program authorized under
title XX of the Social Security Act.

- . * * *

State health care program means a
State plan approved under title XI1X of
the Act, any program receiving funds
under title V of the Act or from an
allotment to a State under such title, or
any program receiving funds under title
XX of the Act or from an allotment to a
State under such title.

- * * . .

5. Section 1003.102 would be amended
by revising paragraphs (a), (b)
introductory text, (b)(1) introductory
text, (b)(a)(ii), (b)(1)(iv). (b)(4). (c)(2), and
(c)(3) to read as follows:

§ 1003.102 Basis for civil money penalties
and assessments.

(a) The OIG may impose a penalty
and assessment against any person
whom it determines in accordance with
this part has presented, or caused to be
presented, a claim which is for—

(1) An item or service that the person
knew, or should have known; was not
provided as claimed;

(2) An item or service for which the
person knew, or should have known,
that the claim was false or fraudulent;

(3) An item or service furnished during
a period in which the person was
excluded from participation in the
program to which the claim was made in
accordance with a determination made
under sections 1128 (42 U.S.C. 1320a-7),
1128A {42 U.S.C. 1320a-7a), 1156 (42
U.S.C. 1320c-5), 1160(b) as in effect on
September 2, 1982 (42 U.S.C. 1320c-9(b}),
1842(j)(2) (42 U.S.C. 1395u(j), 1862(d) as
in effect on August 18, 1987 (42 U.S.C.
1395y(d)), or 1866(b) (42 U.S.C.
1395¢cc(b)); or

(4) For a physicians’ service {or an
item or service incident to a physician's
service) for which the person knew, or
should have known, that the individual
who furnished (or supervised the
furnishing of) the service—

(i) Was not licensed as a physician;
(ii) Was licensed as a physician, but
such license had been obtained through

a misrepresentation of material fact
(including cheating on an examination
required for licensing); or

(iii) Represented to the patient at the
time the service was furnished that the
physician was certified in a medical
specialty board when he or she was not
so certified.

(b) The OIG may impose a penalty
against any person whom it determines
in accordance with this part—
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(1) Has presented or caused to be
presented a request for payment in
violation of the terms of—

* * * - *

(ii) An agreement with a State agency
or other requirement of a State Medicaid
plan not to charge a person for an item
or service in excess of the amount
permitted to be charged;

(iv) An agreement in accordance with
section 1866(a)(1)(G) of the Act not to
charge any person for inpatient hospital
services for which payment had been
denied or reduced under section
1886(f)(2) of the Act.

* * * *

(4) Has given to any person, in the
case of inpatient hospital services
subject to the provisions of section 1886
of the Act, information that he or she
knew, or should have known, was false
or misleading and that could reasonably
have been expected to influence the
decision when to discharge such person
or another person from the hospital.

[c) HEWE,

(2) In any case in which it is
determined that more than one person
was responsible for presenting, or
causing to be presented, a request for
payment or for giving false or
misleading information as described in
paragraph (b) of this section, each such
person may be held liable for the
penalty prescribed by this part.

(3) Under this section, a principal is
liable for penalties and assessments for
the actions of his or her agent acting
within the scope of the agency.

6. Section 1001.103 would be revised
to read as follows:

§1003.103 Amount of penaity.

(a) Except as provided in paragraph
(b) of this section, the OIG may impose
a penalty of not more than $2,000 for
each item or service that is subject to a
determination of under § 1003.102.

(b) The OIG may impose a penalty of
not more than $15,000 for each person
with respect to whom a determination
was made that false or misleading
information was given under
§ 1003.102(b)(4).

7. Section 1003.105 would be revised
to read as follows:

§1003.105 Exclusion from participation in
Medicare or a State health care program.
(a) A person subject to a penalty or
assessment determined under § 1003.102
may, in addition, be excluded from
participation in Medicare for a period of
time determined under § 1003.107. The
OIG will also direct each appropriate
State agency to exclude the person from
each State health care program for the
same period of time. The OIG may

waive an exclusion from a State health
care program upon request of the State
agency in accordance with the following
provisions—

(1) The OIG will consider an
application from a State agency for a
waiver if the person is:

(i) The sole community physician, or

(ii) The sole source of essential
specialized services in a community.

(2) If a waiver is granted, it is
applicable only to the State health care
program for which the State agency
requested the waiver.

(3) If the State agency subsequently
submits evidence that the basis for the
waiver no longer exists, the waiver will
cease and the person will be excluded
from the State health care program for
the remainder of the period that such
person is excluded from Medicare.

(4) The OIG will notify the State
agency whether its request for a waiver
has been granted or denied.

(5) The decision to deny a waiver is
not subject to administrative or judicial
review.

(b) Any exclusion under this section
will become effective only after there is
a final decision of the Secretary in
accordance with §§ 1005.20 or 1005.21 of
this chapter, or at any earlier date that
the respondent fails, within the time
permitted, to exercise his or her right to
a hearing under § 1003.109 or
administrative review under § 1005.21.
The effect of such exclusion will be
governed by part 1001 of this chapter.

(c) When the Inspector General
proposes to exclude a long-term care
facility from the Medicare and Medicaid
programs, he or she will at the same
time he or she notifies the respondent,
notify the appropriate State Office of
Aging, the long-term care ombudsman,
and the State Medicaid agency of the
Inspector General’s intention to exclude
the facility.

8. Section 1003.106 would be amended
by revising paragraphs (a), (b) and (c)
introductory text to read as follows:

§1003.106 Determinations regarding the
amount of the penalty and assessment.

(a) In determining the amount of any
penalty or assessment, the Department
will take into account, in accordance
with this section—

(1) The nature of the claim, request for
payment or information given, and the
circumstances under which it was
presented or given;

(2) The degree of culpability of the
person submitting the claim or request
for payment, or giving the information;

(3) The history of prior offenses of the
person submitting the claim or request
for payment, or giving the information;

(4) The financial condition of the
person presenting the claim or request
for payment, or giving the information;
and

(5) Such other matters as justice may
require.

(b) Guidelines for determining the
amount of the penalty or assessment. As
guidelines for taking into account the
factors listed in paragraph (a) of this
section, the following circumstances are
to be considered—

(1) Nature and circumstances of the
incident. It should be considered a
mitigating circumstance if all the items
or services or incidents subject to a
determination under § 1003.102 included
in the action brought under this part
were of the same type and occurred
within a short period of time, there were
few such items or services or incidents,
and the total amount claimed or
requested for such items or services was
less than $1,000. It should be considered
an aggravating circumstance if—

(i) Such items or services or incidents
were of several types, occurred over a
lengthy period of time;

(ii) There were many such items or
services or incidents (or the nature and
circumstances indicate a pattern of
claims or requests for payment for such
items or services or a pattern of
incidents);

(iii) The amount claimed or requested
for such items or services was
substantial; or

(iv) The false or misleading
information given resulted in harm to
the patient, a premature discharge or a
need for additional services or
subsequent hospital admission.

(2) Degree of culpability. It should be
considered a mitigating circumstance if
the claim or request for payment for the
item or service was the result of an
unintentional and unrecognized error in
the process respondent followed in
presenting claims or requesting
payment, and corrective steps were
taken promptly after the error was
discovered. It should be considered an
aggravating circumstance if—

(i) The respondent knew the item or
service was not provided as claimed or
if the respondent knew that the claim
was false or fraudulent;

(ii) The respondent knew that the
items or services were furnished during
a period that he or she had been
excluded from participation and that no
payment could be made as specified in
§ 1003.102(a)(3) or because payment
would violate the terms of an
assignment or an agreement with a State
agency or other agreement or limitation
on payment under § 1003.102(b); or
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(iii) The respondent knew that the
information could reasonably be
expected to influence the decision of
when to discharge a patient from a
hospital.

(3) Prior offenses. 1t should be
considered an aggravating circumstance
if at any time prior to the incident or
presentation of any claim or request for
payment which included an item or
service subject to a determination under
§ 1003.102, the respondent was held
liable for criminal, civil or
administrative sanctions in connection
with a program covered by this part or
any other public or private program of
reimbursement for medical services.

- - - - -

(c) As guidelines for determining the
amount of the penalty and assessment
to be imposed, for every item or service
or incident subject to a determination
under § 1003.102:

- - . * »

9. Section 1003.107 would be revised
to read as follows:

§ 1003.107 Determinations regarding
exclusion.

(a) In determining whether to exclude
a person and the duration of an
exclusion, the Department will take into
account the circumstances set forth in
§ 1003.106{a) and described in
§ 1003.106(b). Where there are
aggravating circumstances as described
in § 1003.106(b), the person should be
excluded. In the case of an exclusion
based on a determination under
§ 1003.102(b) (2] or (3), the length of the
exclusion may not exceed 5 years.

(b) The guidelines set forth in this
section are not binding. Moreover,
nothing in this section will limit the
authority of the Department to settle any
issue or case as provided by § 1003.126
or to compromise any exclusion as
provided by § 1003.128.

10. Section 1003.109 would be
amended by revising paragraphs (a) and
(b) to read as follows:

§ 1003.109 Notice of proposed
determination.

(a) If the Inspector General proposes
to impose a penalty and assessment, or
to exclude a respondent from
participation in Medicare or a State
health care program in accordance with
this part, he or she must serve notice of
the action by any manner authorized by
Rule 4 of the Federal Rules of Civil
Pracedure. The notice will include—

(1) Reference to the statutory basis for
the penalty, assessment and exclusion;

(2) A description of the claims,
requests for payment, or incidents with
respect to which the penalty,
assessment and exclusion are proposed

(except in cases where the Inspector
General is relying upon statistical
sampling in accordance with § 1003.133
in which case the notice shall describe
those claims and requests for payment
comprising the sample upon which the
Inspector General is relying and will
also briefly describe the statistical
sampling technique utilized by the
Inspector General);

(3) The reason why such claims,
requests for payment or incidents
subject the respondent to a penalty,
assessment and exclusion; the amount
of the proposed penalty, assessment and
the period of proposed exclusion (where
applicable);

(4) Any circumstances described in
§ 1003.106 which were considered when
determining the amount of the proposed
penalty and assessment and the period
of exclusion;

(5) Instructions for responding to the
notice, including a specific statement of
respondent's right to a hearing, of the
fact that failure to request a hearing
within 60 days permits the imposition of
the proposed penalty, assessment and
exclusion without right of appeal; and

(6) Inithe case of a notice sent to a
respondent who has an agreement under
section 1866 of the Act, the notice will
also indicate that the imposition of an
exclusion may result in the termination
of the provider's agreement in
accordance with section 1866(b)(2)(C) of
the Act.

(b) Any person upen whom the
Inspector General has proposed the
imposition of a penalty, assessment or
exclusion may appeal such proposed
penalty, assessment or exclusion in
accordance with part 1005 of this
chapter.

11. Section 1003.110 would be
amended by substituting the word
“exclusion” in place of the word
“suspension” every time it appears; and
by revising the citation in the first
sentence to read as "'§ 1003.109(a)".

12. Sections 1003.111 through 1003.113
would be removed.

13. Section 1003.114 would be revised
to read as follows:

§ 1003.114 Collateral estoppel.

(a) Where a final determination that
the respondent presented or caused to
be presented a claim or request for
payment falling within the scope of
§ 1003.102 has been rendered in any
proceeding in which the respondent was
a party and had an opportunity to be
heard, the respondent shall be bound by
such determination in any proceeding
under this part.

(b) In a proceeding under this part
that—

(1) Is against a person who has been
convicted (whether upon a verdict after
trial or upon a plea of guilty or nolo
contendere) of a Federal crime charging
fraud or false statements, and

(2) Involves the same transactions as
in the criminal action; the person is
estopped from denying the essential
elements of the criminal offense.

§§ 1003.115, 1003—1003.125 [Removed]

14. Sections 1003.115 through 1003:125
would be removed.

15. Section 1003.127 would be revised
to read as follows:

§ 1003.127 Judicial review.

Section 1128A(e) of the Act authorizes
judicial review of a penalty, assessment
or exclusion that has become final.
Judicial review may be sought by a
respondent only with respect to a
penalty, assessment or exclusion with
respect to which the respondent filed an
exception under § 1005.21(c) of this
chapter unless the failure or neglect to
urge such exception will be excused by
the court in accordance with section
1128A(e) because of extraordinary
circumstances.

16. Section 1003.128 would be
amended by revising paragraphs (a) and
(d) to read as follows:

§ 1003.128 Collection of penalty and
assessment.

(a) Once a determination by the
Secretary has become final, collection of
any penalty and assessment will be the
responsibility of HCFA, except in the
case of the Maternal and Child Health
Services Block Grant program, where
the collection will be the responsibility
of the Public Health Service, and in the
case of the Social Services Black Grant
program, where the collection will be
the responsibility of the Office of
Human Development Services.

- - * * L

(d) Matters that were raised or that
could have been raised in a hearing
before an ALJ or in an appeal under
section 1128A(e) of the Act may not be
raised as a defense in a civil action by
the United States to collect a penalty
under this part.

17. Section 1003.129 would be revised
to read as follows:

§ 1003.129 Notice to other agencies.

Whenever a penalty, assessment or
exclusion become final, the following
organizations and entities will be
notified about such action and the
reasons for it—the appropriate State or
local medical or professional
association; the appropriate Peer
Review Organization; as appropriate,
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the State agency responsible or the
administration of each State health care
program; the appropriate Medicare
carrier or intermediary; the appropriate
State or local licensing agency or
organization (including the Medicare
and Medicaid State survey agencies);
and the long-term care ombudsman. In
cases involving exclusions, notice will
also be given to the public of the
exclusion and its effective date.

§5 1003.130 and 1003.131 [Removed]

18. Sections 1003.130 and 1003.131
would be removed.

19. Section 1003.132 would be revised
to read as follows:

§ 1003.132 LUimitations.

No action under this part will be
entertained unless commenced, in
accordance with § 1003.109(a) of this
part, within 6 years from the date on
which the claim was presented, the
request for payment was made, or the
incident occurred.

§ 1003.133 [Amended]

20. Section 1003.113 would be
amended by revising the citation in the
introductory clause of the first sentence
of paragraph (a) from "§ 1003.114" to
"'§ 1005.15 of this chapter™.

21. New §§ 1003.134 and 1003.135
would be added to read as follows:

§ 1003.134 Reinstatement.

A person who has been excluded in
accordance with this part may apply for
reinstatement at the end of the period of
exclusion. The OIG will consider any
request for reinstatement in accordance
with the provisions of §§ 1001.3001
through 1001.3004 of this chapter.

§ 1003.135 Effect of exciusion.

The effect of an exclusion will be as
set forth in § 1001.2005 of this chapter.

PART 1004—IMPOSITION OF
SANCTIONS ON HEALTH CARE
PRACTITIONERS AND PROVIDERS OF
HEALTH CARE SERVICES BY A PEER
REVIEW ORGANIZATION

E. Part 1004 would be amended to
read as follows:

1. The authority citation for part 1004
would continue to read as follows:

Authority: Secs. 1102 and 1158 of the Social
Security Act (42 U.S.C. 1302 and 1320c-5).

§ 1004.100 [Amended]

2. Section 1004.100 would be amended
by removing paragraph (g).

3. Section 1004.130 would be revised
to read as follows:

§ 1004.130 Appeai rights.

(a) Right to' administrative review. (1)
A practitioner or other person
dissatisfied with an OIG determination,
or an exclusion that results from a
determination not being made within
120 days, is entitled to appeal such
sanction in accordance with part 1005 of
this chapter.

(2) Due to the 120-day statutory
requirement specified in § 1004.90(e), the
following limitations apply—

(i) The pericd for submitting
additional information will not be
extended.

(ii) Any material received by the OIG
after the 30-day period allowed, will not
be considered by the OIG.

(3) The OIG's determination continues
in effect unless reversed by a hearing.

(b) Right to judicial review. Any
practitioner or other person dissatisfied
with a final decision of the Secretary
may file a civil action in accordance
with the provisions of section 205(g) of
the Act.

F. A new part 1005 would be added to
read as follows:

PART 1005—APPEALS OF
EXCLUSIONS, CIVIL MONEY
PENALTIES AND ASSESSMENTS

Sec.
1005.1 Definitions.
1005.2 Hearing before an administrative law
judge.
1005.3
1005.4
1005.5
1005.6

Rights of parties.

Authority of the ALJ.

Ex parte contacts.

Prehearing conferences.

1005.7 Discovery.

1005.8 Exchange of witness lists, witness
statements and exhibits.

10058 Subpoenas for attendance at hearing.

1005.10 Fees.

1005.11 Form, filing and service of papers.

1005.12 Computation of time.

1005.13 Motions.

1005.14 Sanctions.

1005.15 The hearing and burden of proof.

1005.16 Witnesses.

1005.17 Evidence.

1005.18 The record.

1005.19 Post-hearing briefs.

1005.20 Initial decision.

1005.21 Appeal to Secretary or delegate.

1005.22 Stay of initial decision.

1005.23 Harmless error.

Authority: Secs. 205(a), 205(b), 1102, 1128,
1128A and 1156 of the Social Security Act (42
U.S.C. 405(a), 405(b), 1302, 1320a-7, 1320a-7a
and 1320c-5).

§ 1005.1 Definitions.

Exclusion cases refer to all
proceedings arising under parts 1001 and
1004 of this chapter.

Civil money penalty cases refer to all
proceedings arising under part 1003 of
this title.

§ 10052 Hearing before an administrative
law judge.

(a) A party sanctioned under any
criteria specified in parts 1001, 1003 and
1004 of this chapter may request a
hearing before an administrative law
judge (ALJ).

(b) In exclusion cases, the parties to
the hearing proceeding will consist of
the petitioner and the IG. In civil money
penalty cases, the parties to the hearing
proceeding will consist of the
respondent and the IG.

(c) The request for a hearing will be
made in writing, signed by the petitioner
or respondent or by his or her attorney.
The request must be filed within 60 days
after the notice letter is received by the
petitioner or respondent. For purposes of
this section, the date of receipt of the
notice letter will be presumed to be 5
days after the date of such notice unless
there is a reasonable showing to the
contrary.

(d) The request for a hearing will
contain a statement as to the specific
issues or findings of fact and
conclusions of law in the notice letter
with which the petitioner or respondent
disagrees, and the basis for his or her
contention that the specific issues or
findings and conclusions were incorrect.

(e) The AL] will dismiss a hearing
request where—

(1) The petitioner's or the respondent’s
hearing request is not filed in a timely
manner;

{2) The petitioner or respondent
withdraws his or her request for a
hearing; or

(3) The petitioner or respondent
abandons his or her request for a
hearing.

§ 1005.3 Rights of parties.

(a) Except as otherwise limited by this
part, all parties may—

(1) Be accompanied, represented and
advised by an attorney;

(2) Participate in any conference held
by the ALJ;

(3) Conduct discovery of documents
as permitted by this Part;

(4) Agree to stipulations of fact or law
which will be made part of the record;

(5) Present evidence relevant to the
issues at the hearing;

(8) Present and cross-examine
witnesses;

(7) Present oral arguments at the
hearing as permitted by the ALJ; and

(8) Submit written briefs and proposed
findings of fact and conclusions of law
after the hearing.

(b) Fees for any services performed on
behalf of a party by an attorney are not
subject to the provisions of section 208
of title II of the Act, which authorizes




12230

Federal Register / Vol. 55, No. 63 / Monday, April 2, 1990 / Proposed Rules

the Secretary to specify or limit these
fees.

§ 1005.4 Authority of the ALJ.

(a) The AL] will conduct a fair and
impartial hearing, avoid delay, maintain
order and assure that a record of the
proceeding is made.

(b) The ALJ has the authority to—

(1) Set and change the date, time and
place of the hearing upon reasonable
notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider other
matters that may aid in the expeditious
disposition of the proceeding;

(4) Administer oaths and affirmations;

(5) Issue subpoenas requiring the
attendance of witnesses at hearings and
the production of documents at or in
relation to hearings;

(6) Rule on motions and other
procedural matters;

(7) Regulate the scope and timing of
documentary discovery as permitted by
this part;

(8) Regulate the course of the hearing
and the conduct of representatives and
parties;

(9) Examine witnesses;

(10) Receive, rule on, exclude or limit
evidence;

(11) Upon motion of a party, take
official notice of facts;

(12) Upon motion of a party, decide
cases, in whole or in part, by summary
judgment where there is no disputed
issue of material fact; and

(13) Conduct any conference,
argument or hearing in person or, upon
agreement of the parties, by telephone.

(c) The AL]J does not have the
authority to—

(1) Find Federal statutes or
regulations invalid, or to enjoin any act
of the Secretary:;

(2) Enter an order in the nature of a
directed verdict; or

(3) Compel settlement negotiations.

§ 1005.5 Ex parte contacts.

No party or person (except employees
of the ALJ's office) will communicate in
any way with the ALJ on any matter at
issue in a case, unless on notice and
opportunity for all parties to participate.
This provision does not prohibit a
person or party from inquiring about the
status of a case or asking routine
questions concerning administrative
functions or procedures.

§ 1005.6 Prehearing conferences.

(a) The AL] will schedule at least one
prehearing conference, and may
schedule additional prehearing

conferences as appropriate, upon
reasonable notice to the parties.

(b) The AL] may use prehearing
conferences to discuss the following—

(1) Simplification of the issues;

(2) The necessity or desirability of
amendments to the pleadings, including
the need for a more definite statement;

(3) Stipulations and admissions of fact
or as to the contents and authenticity of
documents;

(4) Whether the parties can agree to
submission of the case on a stipulated
record;

(5) Whether a party chooses to waive
appearance at an oral hearing and to
submit only documentary evidence
(subject to the objection of other parties)
and written argument;

(6) Limitation of the number of
witnesses;

(7) Scheduling dates for the exchange
of witness lists and of proposed
exhibits;

(8) Discovery of documents as
permitted by this Part;

(9) The time and place for the hearing;
and

(10) Such other matters as may tend to
encourage the fair, just and expeditious
disposition of the proceedings.

{c) The AL]J will issue an order
containing the matters agreed upon by
the parties or ordered by the AL] at a
prehearing conference.

§ 1005.7 Discovery.

(a) A party may make a request to
another party for production of
documents for inspection and copying
which are relevant and material to the
issues before the ALJ.

(b) For the purpose of this section, the
term “documents" includes information,
reports, answers, records, accounts,
papers and other data and documentary
evidence. Nothing contained in this
section will be interpreted to require the
creation of a document.

(c) Except as permitted by this part,
requests for documents, requests for
admissions, written interrogatories,
depositions and any other forms of
discovery are not authorized.

(d)(1) Within 10 days of service of a
request for production of documents, a
party may file a motion for a protective
order.

(2) The AL] may grant a motion for a
protective order if he or she finds that
the discovery sought:

(i) Is unduly costly or burdensome,

(ii) Will unduly delay the proceeding,
or

(iii) Seeks privileged information.

(3) The burden of showing that
discovery should be allowed is on the
party seeking discovery.

§ 1005.8 Exchange of witness lisis,
witness statements and exhiblits.

(a) At least 15 days before the
hearing, or at such other time as may be
ordered by the ALJ, the parties will
exchange witness lists, copies of prior
written statements of proposed
witnesses and copies of proposed
hearing exhibits, including copies of any
written statements that the party
intends to offer in lieu of live testimony
in accordance with § 1005.16.

(b) If a party objects, the AL] will not
admit into evidence the testimony of
any witness whose name does not
appear on the witness list or any exhibit
not provided to the opposing party as
specified in paragraph (a) of this section
unless the ALJ finds good cause for the
failure, or that there is no substantial
prejudice to the objecting party. The AL]J
may recess the hearing for such time to
allow the objecting party the
opportunity to prepare and respond to
such witness or exhibit.

(c) Unless another party objects
within the time set by the ALJ,
documents exchanged in accordance
with paragraph (a) of this section will be
deemed to be authentic for the purpose
of admissibility at the hearing.

§ 1005.9 Subpoena for attendance at
hearing.

(a) A party wishing to procure the
appearance and testimony of any
individual at the hearing may make a
motion requesting the AL] to issue a
subpoena if the appearance and
testimony are reasonably necessary for
the presentation of a party’s case.

(b) A subpoena requiring the
attendance of an individual may also
require the individual to produce
evidence at the hearing in accordance
with § 1005.7.

(c) A party seeking a subpoena will
file a written motion not less than 30
days before the date fixed for the
hearing, unless otherwise allowed by
the AL]J for good cause shown. Such
request will:

(1) Specify any evidence to be
produced,

(2) Designate the witnesses, and

(3) Describe:the address and location
with sufficient particularity to permit
such witness to be found.

(d) The subpoena will specify the time
and place at which the witness is to
appear and any evidence the witness is
to produce.

(e) Within 15 days after the written
motion requesting issuance of a
subpoena is served, any party may file
an opposition or other response.

(f) If the motion requesting issuance of
a subpoena is granted, the party seeking
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the subpoena will serve it by delivery to
the individual named, or by certified
mail addressed to such individual at his
or her last dwelling place or principal
place of business.

(g) The individual to whom the
subpoena is directed may file with the
AL] a motion to quash the subpoena
within 10 days after service.

(h) The exclusive remedy for
contumacy by, or refusal to obey a
subpoena duly served upon, any person
is specified in section 205(e) of the
Social Security Act (42 U.S.C. 405(e}).

§ 1005.10 Fees.

The party requesting a subpoena will
pay the cost of the fees and mileage of
any witness subpoena in the amounts
that would be payable to a witness in a
proceeding in United States District
Court. A check for witness fees and
mileage will accompany the subpoena
when served, except that when a
subpoena is issued on behalf of the IC, a
check for witness fees and mileage need
not accompany the subpoena.

§ 1005.11 Form, filing and service of
papers.

(a) Forms. (1) Unless the AL] directs
the parties to do otherwise, documents
filed with the AL] will include an
original and two copies.

(2) Every pleading and paper filed in
the proceeding will contain a caption
setting forth the title of the action, the
case number, and a designation of the
paper, such as motion to quash
subpoena.

(3) Every pleading and paper will be
signed by, and will contain the address
and telephone number of the party or
the person on whose behalf the paper
was filed, or his or her representative.

(4) Papers are considered filed when
they are mailed. Date of mailing may be
established by a certificate from the
party or its representative or by proof
tha!lthe document was sent by certified
mail.

(b) Service. A party filing a document
with the AL]J or the Secretary will, at the
time of filing, serve a copy of such
document on every other party. Service
upon any party of any document will be
made by delivering a copy, or placing a
copy of the document will be made by
delivering a copy, or placing a copy of
the document in the United States mail,
postage prepaid and addressed, or with
a private delivery service, to the party's
last known address. When a party is -
represented by an attorney, service will
be made upon such attorney in lieu of
the party.

(c) Proof of service. A certificate of
the individual serving the document by
personal delivery or by mail, setting

forth the manner of service, will be
proof of service.

§ 1005.12 Computation of time.

(a) In computing any period of time
under this part or in an order issued
thereunder, the time begins with the day
following the act, event or default, and
includes the last day of the period
unless it is a Saturday, Sunday or legal
holiday observed by the Federal
Government, in which event it includes
the next business day.

(b) When the period of time allowed is
less than 7 days, intermediate
Saturdays, Sundays and legal holidays
observed by the Federal Government
will be excluded from the computation.

(c) Where a document has been
served or issued by placing it in the
mail, an additional 5 days will be added
to the time permitted for any response.
This paragraph does not apply to
requests for hearing under § 1005.2.

§ 1005.13 Motions.

(a) An application to the ALJ for an
order or ruling will be by motion.
Motions will state the relief sought, the
authority relied upon and the facts
alleged, and will be filed with the AL]
and served on all other parties.

(b) Except for motions made during a
prehearing conference or at the hearing,
all motions will be in writing. The AL]
may require that oral motions be
reduced to writing.

(c) Within 10 days after a written
motion is served, or such other time as
may be fixed by the ALJ, any party may
file a response to such motion.

(d) The AL] may not grant a written
motion before the time for filing
responses has expired, except upon
consent of the parties or following a
hearing on the motion, but may overrule
or deny such motion without awaiting a
response.

(e) The ALJ will make a reasonable
effort to dispose of all outstanding
motions prior to the beginning of the
hearing.

§ 1005.14 Sanctions.

(a) The AL] may sanction a person,
including any party or attorney, for
failing to comply with an order or
procedure, for failing to defend an
action or for other misconduct that
interferes with the speedy, orderly or
fair conduct of the hearing. Such
sanctions will reasonably relate to the
severity and nature of the failure or
misconduct. Such sanction may
include—

(1) In the case of refusal to provide or
permit discovery under the terms of this
part, drawing negative factual
inferences or treating such refusal as an

admission by deeming the matter, or
certain facts, to be established;

(2) Prohibiting a party from
introducing certain evidence or
otherwise supporting a particular claim
or defense;

(3) Striking pleadings, in whole or in
part;

(4) Staying the proceedings;

(5) Dismissal of the action;

(8) Entering a decision by default; and

(7) Refusing to consider any motion or
other action that is not filed in a time
manner.

(b) In civil money penalty cases
commenced under section 1128A of the
Act or under any provision which
incorporates section 1128A(c)(4) of the
Act, the AL] may also order the party or
attorney who has engaged in any of the
acts described in paragraph (a) of this
section to pay attorney's fees and other
costs caused by the failure or
misconduct.

§ 1005.15 The hearing and burden of
proof.

(a) The ALJ will conduct a hearing on
the record in order to determine whether
the petitioner or respondent should be
found liable under this part.

(b) Burden of proof in exclusion cases.
In exclusion cases—

(1) The petitioner bears the burden of
going forward with respect to
affirmative defenses and any mitigating
circumstances;

(2) The IG bears the burden of going
forward with respect to all other issues;
and

(3) The petitioner bears the burden of
persuasion with respect to all issues.

(c) Burden of proof in civil money
penalty cases. In civil money penalty
cases—

(1) The respondent bears the burden
of going forward and the burden of
persuasion with respect to affirmative
defenses and any mitigating
circumstances; and

(2) The IG bears the burden of going
forward and the burden of persuasion
with respect to all other issues.

(d) The burden of persuasion will be
judged by a preponderance of the
evidence.

(e) The hearing will be open to the
public unless otherwise ordered by the
AL]J for good cause shown.

(f) A hearing under this part is a de
novo hearing with respect to those
violations of law specified in the notice
letter, and is not limited to specific items
and information set forth in the notice
letter to the petitioner or respondent.
Additional items or information may be
introduced at the hearing, if deemed
otherwise admissible by the ALJ.
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§ 1005.16 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing will be given orally by
witnesses under oath or affirmation.

{b) At the discretion of the AL]J,
testimony (other than expert testimony)
may be admitted in the form of a written
statement. Any such written statement
must be provided to all other parties
along with the last known address of
such witness, in a manner that allows
sufficient time for other parties to
subpoena such witness for cross-
examination at the hearing. Prior written
statement of witnesses proposed to
testify at the hearing will be exchanged
as provided in § 1005.8.

(c) The AL] will exercise reasonable
control over the mode and order of
interrogating witnesses and presenting
evidence so as to:

(1) Make the interrogation and
presentation effective for the
ascertainment of the truth,

(2) Avoid repetition or needless
consumption of time, and

(3) Protect witnesses from harassment
or undue embarrassment.

(d) The ALJ will permit the parties to
conduct such cross-examination as may
be required for a full and true disclosure
of the facts.

(e) The AL] may order witnesses
excluded so that they cannot hear the
testimony of other witnesses. This does
not authorize exclusion of—

(1) A party who is an individual;

(2) In the case of a party that is not an
individual, an officer or employee of the
party appearing for the entity pro se or
designated as the party's representative;
or

(3) An individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
individual engaged in assisting the
attorney for the IG.

§ 1005.17 Evidence.

(a) The AL] will determine the
admissibility of evidence.

(b) Except as provided in this part, the
ALJ will not be bound by the Federal
Rules of Evidence. However, the AL]
may apply the Federal Rules of
Evidence where appropriate, for
example, to exclude unreliable evidence.

(c) The AL]J will exclude irrelevant
and immaterial evidence,

(d) Although relevant, evidence may
be excluded if its probative value is
substantially outweighed by the danger
of unfair prejudice, confusion of the
issues, or by considerations of undue
delay or needless presentation of
cumulative evidence.

(e) Although relevant, evidence will
be excluded if it is privileged under
Federal law.

(f) Evidence concerning offers of
compromise or settlement will be
inadmissible to the extent provided in
Rule 408 of the Federal Rules of
Evidence.

(g) The ALJ will permit the parties to
introduce rebuttal witnesses and
evidence.

(h) All documents and other evidence
offered or taken for the record will be
open to examination by all parties,
unless otherwise ordered by the AL] for
good cause shown.

§ 1005.18 The record.

(a) The hearing will be recorded and
transcribed. Transcripts may be
obtained following the hearing from the
AL]J at a cost not to exceed the actual
cost of duplication. No transcription or
duplication fee will be charged to the IG.

(b) The transcript of testimony,
exhibits and other evidence admitted at
the hearing, and all papers and requests
filed in the proceeding constitute the
record for the decision by the ALJ and
the Secretary.

(c) The record may be inspected and
copied (upon payment of a reasonable
fee) by any person, unless otherwise
ordered by the AL]J for good cause
shown.

(d) For good cause, the AL] may order
any part of the record sealed, or
appropriate redactions made to the
record.

§ 1005.19 Post-hearing briefs.

The ALJ may require the parties to file
post-hearing briefs. In any event, any
party may file a post-hearing brief. The
AL]J will fix the time for filing such briefs
which are not to exceed 60 days from
the date the parties receive the
transcript of the hearing or, if
applicable, the stipulated record. Such
briefs may be accompanied by proposed
findings of fact and conclusions of law.
The ALJ may permit the parties to file
reply briefs.

§ 1005.20 Initial decision.

(a) The AL] will issue an initial
decision, based only on the record,
which will contain findings of fact and
conclusions of law.

(b) The AL] may affirm, increase or
reduce the penalties, assessment or
exclusion proposed or imposed by the
IG, or vacate the imposition of the
exclusion. In exclusion cases where the
period of exclusion commenced prior to
the hearing, any period of exclusion
imposed by the AL] will be deemed to
commence on the date such exclusion
originally went into effect.

(c) The AL] will promptly serve the
initial decision on all parties within 60
days after the time for submission of
post-hearing briefs and reply briefs, if
permitted, has expired. The decision will
be accompanied by a statement
describing the right of any party to file a
notice of appeal with the Secretary and
instructions for how to file such appeal.
If the AL]J fails to meet the deadline
contained in this paragraph, he or she
will notify the parties of the reason for
the delay and will set a new deadline.

(d) Unless the initial decision of the
AL] is timely appealed to the Secretary,
the initial decision will be final and
binding on the parties 60 days after it is
issued by the ALJ.

§ 1005.21 Appeal to Secretary or delegate.

(a) Any party may appeal the initial
decision of the AL] to the Secretary, or
his or her delegate, by filing a notice of
appeal with the Secretary within 30
days of the date of issuance of the initial
decision. The Secretary may extend the
initial 30 day period for an additional 15
days if a party files with Secretary a
request for an extension within the
initial 30 day period and shows good
cause.

(b) If a party files a timely notice of
appeal with the Secretary, the AL] will
forward the record of the proceeding to
the Secretary.

(c) A notice of appeal will be
accompanied by a written brief
specifying exceptions to the initial
decision and reasons supporting the
exceptions. Any party may file a brief in
opposition to exceptions within 30 days
of receiving the notice of appeal and
accompanying brief. The Secretary may
permit the parties to file reply briefs.

(d) There is no right to appear
personally before the Secretary, or to
appeal to the Secretary any
interlocutory ruling by the ALJ.

(e) The Secretary will not consider
any exception not based on an objection
that was raised before the ALJ unless a
demonstration is made of extraordinary
circumstances causing the failure to
raise the objection.

(f) If any party demonstrates to the
satisfacton of the Secretary that
additional evidence not presented at
such hearing is relevant and material
and that there were extraordinary
circumstances that account for the
failure to present such evidence at such
hearing, the Secretary may remand the
matter to the AL] for consideration of
such additional evidence.

(g) The Secretary may decline to
review the case, or may affirm, increase,
reduce, reverse or remand any penalty,
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assessment or exclusion determined by
the ALJ.

(h) The standard of review on a
disputed issue of fact is whether the
initial decision is supported by
substantial evidence on the whole
record. The standard of review on a
disputed issue of law is whether the
initial decision is erroneous.

(i) The Secretary will promptly serve
each party to the appeal with a copy of
the decision of the Secretary and a
statement describing the right of any
petitioner or respondent who is found
liable to seek judicial review within 60
days after the time for submission of
briefs and reply briefs, if permitted, has
expired.

(j) After a petitioner or respondent has
exhausted all administrative remedies
under this part and unless a petition for
judicial review is filed as provided by
statute, after 80 days following the date
on which the Secretary serves the
petitioner with a copy of the Secretary's
decision, a determination that a
petitioner or respondent is found liable
is final and is not subject to judicial
review.

§ 1005.22 Stay of Initial decision.

{a) In civil money penalty cases, the
filing of a respondent's request for
review by the Secretary will
automatically stay the effective date of
the initial decision. After the Secretary
renders a decision, the respondent may
file with the AL]J a request for stay of the
effective date of the final administrative
decision pending appeal to the courts, as
permitted by statute. Such a request will
state the grounds upon which
respondent relies in requesting the stay,
together with a copy of the notice(s) of
appeal filed by respondent seeking
review of the final administrative
decision. The filing of such a request
will automatically act to stay the
effective date of the final administrative
decision until such time as the AL] rules
upon the request.

(b) The IG may file an opposition to
respondent’s request for a stay within 10
days of receipt of the request, If the IG
fails to file such an opposition within the
allotted time, or indicates that he or she
has no objection to the request, the AL]
will grant the stay without requiring
respondent to give a bond or other
security.

(c) In those cases in which the IG
opposes respondent’s request for a stay,
the AL] may grant respondent's request
where justice so requires and to the
extent necessary to prevent irreparable
harm. An AL] may grant an opposed
request to stay a final decision requiring
the payment of money only upon the
respondent’s giving of a bond or other

adequate security. The AL] will rule
upon an opposed request for stay within
10 days of the receipt of the opposition
of the IG. A decision of the AL] denying
respondent's request for a stay will
constitute final agency action.

§ 1005.23 Harmless error.

No error in either the admission or the
exclusion of evidence, and no error or
defect in any ruling or order or in any
act done or omitted by the ALJ or by any
of the parties, including Federal
representatives such as Medicare
carriers and intermediaries and Peer
Review Organizations, is ground for
vacating, modifying or otherwise
disturbing an otherwise appropriate
ruling or order or act, unless refusal to
take such action appears to the ALJ or
the Secretary inconsistent with
substantial justice. The AL] and the
Secretary at every stage of the
proceeding will disregard any error or
defect in the proceeding that does not
affect the substantial rights of the
parties.

G. A new part 1006 would be added to
read as follows:

PART 1006—INVESTIGATIONAL
INQUIRIES

Sec.
1006.1
10086.2

Scope.

Contents of subpoena.

1006.3 Service and fees.

1006.4 Procedures for investigational

inquiries.

1006.5 Enforcement of a subpoena.
Authority: Secs. 205(d), 205{e), 1102 and

1128A of the Social Security Act (42 U.S.C.

405(d}, 405(e), 1302 and 1320a-7a).

§ 1006.1 Scope.

(a) The provisions in this Part govern
subpoenas issued by the Inspector
General, or his or her delegates, in
accordance with sections 205(d) and
1128A(j) of the Act, and require the
attendance and testimony of witnesses
and the production of any other
evidence at an investigational inquiry.

(b) Such subpoenas may be issued in
investigations under section 1128A of
the Act or under any other section of the
Act that incorporates the provisions of
section 1128A(j).

(c) Nothing in this Part is intended to
apply to or limit the authority of the
Inspector General, or his or her
delegates, to issue subpoenas for the
production of documents in accordance
with 5 U.S.C. App. 3 section 6(a)(4).

§ 1006.2 Contents of subpoena.

A subpoena issued under this part
will—

(a) State the name of the individual or
entity to whom the subpoena is
addressed;

(b) State the statutory authority for
the subpoena;

(c) Indicate the date, time and place
that the investigational inquiry at which
the witness is to testify will take place;

(d) Include a reasonably specific
description of any documents or items
required to be produced; and

(e) If the subpoena is addressed to an
entity, describe with reasonable
particularity the subject matter on which
testimony is required. In such event, the
named entity will designate one or more
individuals who will testify on its
behalf, and will state as to each
individual so designated that
individual's name and address and the
matters on which he or she will testify.
The individual so designated will testify
as to matters known or reasonably
available to the entity. '

§ 1006.3 Service and fees.

(a) A subpoena under this part will be
served by—

(1) Delivering a copy to the individual
named in the subpoena;

(2) Delivering a copy to the entity
named in the subpoena at its last
principal place of business; or

(3) Registered or certified mail
addressed to such individual or entity at
its last known dwelling place or
principal place of business.

(b) A verified return by the individual
serving the subpoena setting forth the
manner of service or, in the case of
service by registered or certified mail,
the signing return post office receipt,
will be proof of service.

(c) Witnesses will be entitled to the
same fees and mileage as witnesses in
the district courts of the United States
(28 U.S.C. 1821 and 1825). Such fees
need not be paid at the time the
subpoena is served.

§ 1006.4 Procedures for investigational
inquiries.

(a) Testimony at investigational
inquiries will be taken under oath or
affirmation.

(b) Investigational inquiries are non-
public investigatory proceedings.
Attendance of non-witnesses is within
the discretion of the OIG, except that—

(1) A witness is entitled to be
accompanied, represented and advised
by an attorney; and

(2) Representatives of the OIG and the
Office of the General Counsel are
entitled to attend and ask questions.

(c) A witness will have an opportunity
to clarify his or her answers on the
record following the questions by the
OIG.

(d) Any claim of privilege must be
asserted by the witness on the record.
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(e) Objections must be asserted on the
record. Errors of any kind that might be
corrected if promptly presented will be
deemed to be waived unless reasonable
objection is made at the investigational
inquiry. Except where the objection is
on the grounds of privilege, the question
will be answered on the record; subject
to the objection.

(f) If a witness refuses to answer any
question not privileged or to produce
requested documents or items, or
engages in conduet likely to delay or
obstruct the investigational inquiry, the
OIG may seek enforcement of the
subpoena under § 1006.5.

(g)(1) The proceedings will be
recorded and transcribed.

(2) The witness is entitled to a copy of
the transcript, upon payment of
prescribed costs, except that, for good
cause, the witness may be limited to
inspection of the official transcript of his
or her testimony.

(3)(i) The transcript will be submitted
to the witness for signature.

(ii) Where the witness will be
provided a copy of the transcript, the
transcript will be submitted to the
witness for signature. The witness may
submit to the OIG written proposed
corrections to the transcript, with such
corrections attached to the transeript. If
the witness does not return a signed
copy of the transcript or proposed
corrections within 30 days of its being
submitted to him or her for signature,
the witness will be deemed to have
agreed that the transcript is true and
accurate.

(iii) Where, as provided in paragraph
(g)(2] of this section, the witness is
limited to inspecting the transcript, the
witness will have the opportunity at the
time of inspection to propose corrections
to the transcript, with corrections
attached to the transcript. The witness
will also have the opportunity to sign
the transcript. If the witness does not
sign the transcript or offer corrections
within 30 days or receipt of notice of the
opportunity to inspect the transcript, the
witness will be deemed to have ageed
that the transcript is true and accurate.

(iv) The OIG’s proposed revisions to
the transcript will be attached to the
transcript.

(h) Testimony and other evidence
obtained in an investigational inquiry
may be used by the OIG or DHHS in any
of its activities, and may be used or
offered into evidence in any
administrative or judicial proceeding.

§ 1006.5 Enforcement of a subpoena.

A subpoena to appear at an
investigational inquiry is enforceable
through the District Court of the United
States and the district where the

subpoenaed person is found, resides or
transacts business.

H. A new part 1067 would be added to
read as follows:

PART 1007—STATE MEDICAID FRAUD
CONTROL UNITS

Sec.
1007.1
1007.3

Definitions.

Scope and purpose.

1007.5 Basic reguirement.

1007.7 Organization and location
requirements.

1007.9 Relationship to, and agreement with,
the Medicaid agency.

1007.11 Duties and responsibilities of the
unit.

1007.13 Staff requirements.

1007.15 Applications, certification and
recertification:

1007.17 Annual report.

1007.19 Federal financial participation

(FFP).
1007.21 Other applicable HHS regulations.
Authority: Secs. 1903(a](6), 1903(b)(3) and
1903(q) of Social Security Act (42 U.S.C.
1396b(a)(6), 1396b(b)(3) and 1396b(q)).

§1007.1 Definitions. I

As used in this part, unless otherwise
indicated by the context:

Employ or employee, as the context
requires, means full-time duty intended
to last at least a year. It includes an
arrangement whereby an individual is
on full-time detail or assignment to the
unit from another government agency, if
the detail or assignment to the unit from
another government agency, if the detail
or assignment is for a period of at least 1
year and involves supervision by the
unit.

Provider means an individual or entity
which furnishes items or services for
which payment is claimed under
Medicaid.

Unit means the State Medicaid fraud
control unit,

§1007.3 Scope and purpose.

This part implements sections
1903(a)(6), 1903(b)(3), and 1903(q) of the
Social Security Act, as amended by the
Medicare-Medicaid Anti-fraud and
Abuse Amendments (Pub. L. 95-142 of
October 25, 1977). The statute authorizes
the Secretary to pay a State 90 percent
of the costs of establishing and
operating a State Medicaid fraud control
unit, as defined by the statute, for the
purpose of eliminating fraud in the State
Medicaid program.

§1007.5 Basic requirement.

A State Medicaid fraud control unit
must be a single identifiable entity of
the State government certified by the
Secretary as meeting the requirements
of §§1007.7 through 1007.13.

§ 1007.7 Organization and location
requirements.

Any of the following three -
alternatives is acceptable:

(a) The unit is located in the office of
the State attorney general or another
department of State government which
has statewide authority to prosecute
individuals for violations of criminal
laws with respect to fraud in the
provision or administration of medical
assistance under a State plan
implementing Title XIX of the Act; or

(b) If there is no State agency with
statewide authority and capability for
criminal fraud prosecutions, the unit has
established formal procedures which
assure that the unit refers suspected
cases of criminal fraud in the State
Medicaid program to the appropriate
State prosecuting authority or
authorities, and provides assistance and
coordinatien to such authority or
authorities in the prosecution of such
cases; or

{c) The unit has a formal working
relationship with the office of the State
attorney general and has formal
procedures for referring to the attorney
general suspected criminal violations
occurring in the State Medicaid program
and for effective coordination of the
activities of both entities relating to the
detection, investigation and prosecution
of those violations. Under this
requirement, the office of the State
attorney general must agree to assume
responsibility for prosecuting alleged
criminal violations referred to it by the
unit. However, if the attorney general
finds that another prosecuting authority
has the demonstrated capacity, =
experience and willingness to prosecute
an alleged violation, he or she may refer
a case to that prosecuting authority, as
long at the Attorney General's Office
maintains oversight responsibility for
the prosecution and for coordination
between the unit and the prosecuting
authority.

§1007.9 Relationship to, and agreement
with, the Medicaid agency.

(a) The unit must be separate and
distinct from the Medicaid agency.

(b) No official of the Medicaid agency
shall have authority to review the
activities of the unit or to review or
overrule the referral of a suspected
criminal violation te an appropriate
prosecuting authority.

(c) The unit shall not receive funds
paid under this subpart either from or
through the Medicaid agency.

(d) The unit shall enter into an
agreement with the Medicaid agency
under which the Medicaid agency will
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agree to comply with all requirements of
§ 455.21(a)(2) of this title.

§ 1007.11 Duties and responsibilities of
the unit.

(a) The unit shall conduct a statewide
program for investigating and
prosecuting (or referring for prosecution)
violations of all applicable State laws
pertaining to fraud in the administration
of the Medicaid program, the provision
of medical assistance, or the activities of
providers of medical assistance under
the State Medicaid plan.

(b) The unit shall also review
complaints alleging abuse or neglect of
patients in health care facilities
receiving payments under the State
Medicaid plan and may review
complaints of the misappropriation of
patient's private funds in such facilities.

(1) If the initial review indicates
substantial potential for criminal
prosecution, the unit shall investigate
the complaint or refer it to an
appropriate criminal investigative or
prosecutive authority.

(2) If the initial review does not
indicate a substantial potential for
criminal prosecution, the unit shall refer
the complaints to an appropriate State
agency.

(c) If the unit, in carrying out its duties
and responsibilities under paragraphs
(a) and (b) of this section, discovers
that overpayments have been made to a
health care facility or other provider of
medical assistance under the State
Medicaid plan, the unit shall either
attempt to collect such overpayment or
refer the matter to an appropriate State
agency for collection.

(d) Where a prosecuting authority
other than the unit is to assume
responsibility for the prosecution of a
case investigated by the unit, the unit
shall insure that those responsible for
the prosecutive decision and the
preparation of the case for trial have the
fullest possible opportunity to
participate in the investigation from its
inception and will provide all necessary
assistance to the prosecutiing authority
throughout all resulting prosecutions.

(e) The unit shall make available to
Federal investigators or prosecutors all
information in its possession concerning
fraud in the provision or administration
of medical assistance under the State
plan and shall cooperate with such
officials in coordinating any Federal and
State investigations or prosecutions
involving the same suspects or
allegations.

(f) The unit shall safeguard the
privacy rights of all individuals and
shall provide safeguards to prevent the
misuse of information under the unit's
control.

§ 1007.13 Staffing requirements.

(a) The unit shall employ sufficient
professional, administrative, and
support staff to carry out is duties and
responsibilities in an effective and
efficient manner. The staff must include:

(1) One or more attorneys experienced
in the investigation or prosecution of
civil fraud or criminal cases, who are
capable of giving informed advice on
applicable law and procedures and
providing effective prosecution or
liaison with other prosecutors;

(2) One or more experienced auditors
capable of supervising the review of
financial records and advising or
assisting in the investigation of alleged
fraud;

(3) A senior investigator with
substantial experience in commercial or
financial investigations who is capable
of supervising and directing the
investigative activities of the unit.

(b) The unit shall employ, or have
available to it, professional staff who
are knowledgeable about the provision
of medical assistance under title XIX
and about the operation of health care
providers.

§ 1007.15 Applications, certification, and
recertification.

(a) Initial application. In order to
receive FFP under this subpart, the unit
must submit to the Secretary, an
application approved by the Governor,
containing the following information
and documentation.

(1) A description of the applicant's
organization, structure, and location
within State government, and an
indication of whether it seeks
certification under § 1007.7 (a), (b) or (c);

(2) A statement from the State
attorney general that the applicant has
authority to carry out the functions and
responsibilities set'forth in this subpart.
If the applicant seeks certification under
§ 1007.7(b), the statement must also
specify either that there is no State
agency with the authority to exercise
statewide prosecuting authority for the
violations with which the unit is
concerned, or that, although the State
attorney general may have common law
authority for statewide criminal
prosecutions, he or she has not
exercised that authority;

(3) A copy of whatever memorandum
of agreement, regulation, or other
document sets forth the formal
procedures required under § 1007.7(b),
or the formal working relationship and
procedures required under § 1007.7(c);

(4) A copy of the agreement with the
Medicaid agency required under
§ 1007.9;

(5) A statement of the procedures to
be followed in carrying out the functions
and responsibilities of this subpart;

(6) A projection of the caseload and a
proposed budget for the 12-month period
for which certification is sought; and

(7) Current and projected staffing,
including the names, education, and
experience of all senior professional
staff already employed and job
descriptions, with minimum
qualifications, for all professional
positions.

(b) Conditions for, and notification of
certification. (1) The Secretary will
approve an application only if he or she
has specifically approved the applicant’s
formal procedures under § 1007.7 (b) or
(c) if either of those provisions is
applicable, and has specifically certified
that the applicant meets the
requirements of § 1007.7;

(2) The Secretary will promptly notify
the applicant whether the application
meets the requirements of this subpart
and is approved. If the application is not
approved, the applicant may submit an
amended application at any time.
Approval and certification will be for a
period of 1 year.

(c) Conditions for recertification. In
order to continue receiving payments
under this subpart, a unit must submit a
reapplication to the Secretary at least 60
days prior to the expiration of the 12-
month certification period. A
reapplication must:

(1) Advise the Secretary of any
changes in the information or
documentation required under
paragraphs (a) (1) through (5) of this
section;

(2) Provide projected caseload and
proposed budget for the recertification
period; and

(3) Include or incorporate by reference
the annual report required under
§ 1007.17.

(d) Basis for recertification. (1) The
Secretary will consider the unit's
reapplication, the reports required under
§ 1007.17, and any other reviews or
information he or she deems necessary
or warranted, and will promptly notify
the unit whether he or she has approved
the reapplication and recertified the
unit.

(2) In reviewing the reapplication, the
Secretary will give special attention to
whether the unit has used its resources
effectively in investigating cases of
possible fraud, in preparing cases for
prosecution, and in prosecuting cases or
cooperating with the prosecuting
authorities.

(Approved by the Office of Management and
Budget under control number 0990-0162)
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§ 1007.17 Annual report.

At least 80 days prior to the expiration
of the certification period, the unit shall
submit to the Secretary a report
covering the last 12 months (the first 9
months of the certification period for the
first annual report), and containing the
following information:

(a) The number of investigations
initiated and the number completed or
closed, categorized by type of provider;

(b) The number of cases prosecuted or
referred for prosecution; the number of
cases finally resolved and their
outcomes; and the number of cases
investigated but net prosecuted or
referred for prosecution because of
insufficient evidence;

(c) The number of complaints received
regarding abuse and neglect of patients
in health care facilities; the number of
such complaints investigated by the
unit; and the number referred to other
identified State agencies;

(d) The number of recovery actions
initiated by the unit; the number of
recovery actions referred to another
agency; the total amount of
overpayments identified by the unit; and
the total amount of overpayments
actually collected by the unit;

(e) The number of recovery actions
initiated by the Medicaid agency under
its agreement with the unit; and the total
amount of everpayments actually
collected by the Medicaid agency under
this agreement;

(f) Projections for the sueceeding 12
months for items listed in paragraphs (a)
through (e) of this section;

(g) The costs incurred by the unit;

(h) A narrative that evaluates the
unit's performance; describes any
specific problems it has had in
connection with the procedures and
agreements required under this subpart;
and discusses any other matters that
have impaired its effectiveness.
(Approved by the Office of Management and
Budget under control number (0990-0162)

§ 1007.18 Federal financial participation
(FFP).

(a) Rate of FFP. Subject to the
limitation of this section, the Secretary
will reimburse each State by an amount
equal to 90 percent of the costs incurred
by a certified unit which are attributable
to carrying out its functions and
responsibilities under this subpart.

(b) Retroactive certification. The
Secretary may grant certification
retroactive to the date on which the unit
first met all the requirements. of the
statute and of this subpart. For any
quarter with respect to which the unit is

certified, the Secretary will provide
reimbursement for the entire gquarter.

(c) Amount ef FFP. FFP for any
quarter shall not exceed the higher of
$125,000 or one-quanrter of 1 percent of
the sums expended by the Federal,
State, and local governments during the
previous quarter in carrying out the
State Medicaid program.

(d) Costs subject te FFP. FFP is
available under this subpart for the
expenditures attributable to the
establishment and operation of the unit,
including the cost of training personnel
employed by the unit. Reimbursement
shall be limited to costs attributable to
the specific responsibilities and
functions set forth in this subpart in
connection with the investigation and
prosecution of suspected fraudulent
activities and' the review of complaints
of alleged abuse or neglect of patients in
health care facilities. Establishment
costs are limited to clearly identifiable
costs of personnel that:

(1) Devote full time to the
establishment of the unit which does
achieve certification; and

(2) Continue as full-time employees
after the unit is certified. All
establishment costs will be deemed
made in the first quarter of certification.

(e) Costs not subject to FFP. FFP is not
available under this subpart for
expenditures attributable to:

(1) The investigation of cases
involving program abuse orother
failures to comply with applicable laws
and regulations, if these cases do not
involve substantial allegations or other
indications of fraud;

(2) Efforts to identify situations in
which a question of fraud may exist,
including the screening of claims,
analysis of patterns of practice, or
routine verification with recipients of
whether services billed by providers
were actually received;

(3) The routine notification of
providers that fraudulent claims may be
punished under Federal or State law;

(4) The performance by a person other
than a full-time employee of the unit of
any management function for the unit,
any audit or investigation, any
professional legal function, or any
criminal, civil or administrative
prosecution of suspected providers;

(5) The investigation or prosecution of
cases of suspected recipient fraud not
involving suspected conspiracy with a
provider; or

(6) Any payment, direct or indirect,
from the unit to the Medicaid agency,
other than payments for the salaries of
employees on detail to the unit.

§1007.21 Other applicable HHS
regulations.

Except as otherwise provided in this
part, the following regulations from 45
CFR subtitle A apply to grants under
this subpart:

Subpart C of part 16—Department Grant
Appeals Process—Special Provisions
Applicable To Reconsideration of
Disallowance (note that this applies only to
disallowance determinations. and not to
any other determinations, e.g., over
cerfification or recertification)

Part 74—Administration of Grants

Part 75—Informal Grant Appeals Procedures

Part 86—Nondiscrimination Under Programs
Receiving Federal Assistance Through the
Department of Health and Human Services;
Effectuation of title VI of the Civil Rights
Act of 1964

Parl 81—Practice and Procedure for Hearings
Under 45 CFR part 80

Part 84—Nondiscrimination on the Basis of
Handicap in Pregrams and Activities
Receiving or Benefiting From Federal
Financial Assistance.

PART 91—NONDISCRIMINATION ON
THE BASIS OF AGE IN HHS
PROGRAMS OR ACTIVITIES
RECEIVING FEDERAL FINANCIAL
ASSISTANCE

Dated: May 22, 1989.
R.P. Kusserow,

Inspector General, Department of Health and
Human Services.

Approved: November 3, 1989,
Louis W. Sullivan,
Secretary.
|FR Doc. 90-7075 Filed 3-30-90; 8:45 am|
BILLING CODE 4150-04-M

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

49 CFR Part 240

[FRA Docket No. RSOR-9, Notice 3]

RIN 2130-AAS51

Qualifications for Locomotive
Operators; Change in Schedule for
Public Hearings

AGENCY: Federal Railroad
Administration (FRA), DOT.

ACTION: Scheduling of additional day for
public hearing.

SumMmARY: On December 11, 1989 FRA
published in the Federal Register a
Notice of Proposed Rulemaking (NPRM)
concerning the establishment of
minimum qualifications for locomotive
operators. FRA has found it necessary to
extend the duration of the public
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hearings set for April 11, 1990 in order to

permit additional time for witnesses to

present their views on this proposal.

DATES: (1) Written comments must be

received no later than May 4, 1990,

Comments received after that date will

be considered to the extent possible

without incurring additional expense or
delay.

(2) FRA will hold public hearings on
this proposal on April 11, 1990 and April
12, 1990, at the times and places set forth
below. Any person who desires to make
an oral statement at the hearings is
requested to notify the Docket Clerk at
least five working days prior to the
hearing, by phone or in writing,
ADDRESSES: (1) The public hearing
previously scheduled for April 11, 1990
will be held on April 11, 1990 and a
second day for the heairng will be held
on April 12, 1990, at the times and places
set forth below. The public hearings will
be held at the following locations and
times:

—Washington, DC (Wednesday, April
11, 1990 at 9:30 a.m.), room 2230,
Nassif Building, 400 Seventh Street
SW.; and

—Washington, DC (Thursday, April 12,
1990 at 9:30 a.m.), room 2230, Nassif
Building, 400 Seventh Street SW.
Persons desiring to make oral

statements at the hearings should notify

the Docket Clerk by telephone (202-366-

0628) or by writing to the Docket Clerk

at the above address.

(2) Prepared statements (five copies)
and written comments (three copies)
should be submitted to the Docket Clerk,
Office of Chief Counsel, FRA, 400
Seventh Street SW., Washington, DC
20590. Persons desiring to be notified
that their written comments have been
received by FRA should submit a
stamped, self-addressed postcard with
their comments. The Docket Clerk will
indicate on the postcard the date on
which the comments were received and
will return the card to the addressee.
Written comments will be available for
examination, both before and after the
closing date for comments, during
regular business hours in room 8201 of
the Nassif Building at the above
address.

Persons desiring to make oral
statements at the hearings should notify
the Docket Clerk by telephone (202-366-
0628) or by writing to the Docket Clerk
at the address above,

FOR FURTHER INFORMATION CONTACT:

Richard M. McCord, Regional Director

for Safety, FRA, Portland, Oregon,

(telephone: 503-326-3011); or Lawrence

L. Wagner, Trial Attorney, Office of

Chief Counsel, FRA, 400 Seventh Street

SW., Washington, DC 20590 (telephone:
202-366-0628); or Edward R. English,
Chief of Maintenance Programs
Division, Office of Safety, FRA, 400
Seventh Street SW., Washington, DC
20590 (telephone: 202-366-9186).
SUPPLEMENTARY INFORMATION: FRA has
decided to add a second day for the
receipt of oral comments on its NPRM
concerning the qualifications of
locomotive operators that appeared in
the Federal Register on December 11,
1989. FRA is concerned that a single day
of hearings will not afford interested
parties a sufficient amount of time to
adequately express their views
concerning this proposal. FRA has
already received a significant number of
requests for time to present testimony
on April 11, 1990. Moreover, the length
of time being requested for presenting
testimony and the length of time
consumed by participants at FRA's
initial hearings on this subject have
prompted FRA to schedule a second day
for presentation of testimony to ensure
that all interested parties are given an
appropriate opportunity to express their
views.

Issued in Washington, DC, on March 28,
1990.
S. Mark Lindsey,
Chief Counsel.
[FR Doc. 90-7464 Filed 3-30-90; 8:45 am)
BILLING CODE 4310-06-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1244
[Ex Parte No. 385 (Sub-No. 3)]

Expansion of the ICC Waybill Sample
Public Use File

AGENCY: Interstate Commerce
Commission.

ACTION: Extension of time for comments
on notice of proposed rulemaking.

SUMMARY: A notice of proposed rules
was published in the Federal Register on
February 1, 1990 at 55 FR 3416.
Comments on the proposed expansion
of the ICC Waybill Sample Public Use
File were to be filed by April 2, 1990.
Because of the need to coordinate the
positions of its members and obtain
supporting verified statements of
carriers, the Association of American
Railroads (AAR) has requested an
extension of time for filing comments.
DATES: The time for filing comments on
the Notice of Proposed Rulemaking has
been extended to April 30, 1990.
ADDRESSES: An original and 10 copies of
any comments referring to Ex Parte No.

385 (Sub-No. 3) should be sent to: Office
of the Secretary, Case Control Branch,
Interstate Commerce Commission,
Washington, DC 20423.

FOR FURTHER INFORMATION CONTACT:
James A. Nash, tel: (202) 275-6884.

By the Commission, Louis Mackall, Acting
Director, Office of Transportaion Analysis.

Noreta R. McGee,

Secretary.

[FR Doc. 90-7477 Filed 3-30-90; 8:45 am|
BILLING CODE 7035-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 651

Northeast Multispecies Fishery; Public
Hearings

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of public hearings and
request for comments.

SUMMARY: The New England Fishery
Management Council (Council) will hold
public hearings on an additional
proposal to be included in Amendment 4
to the Northeast Multispecies Fishery
Management Plan (FMP).

DATES: Written comments should be
submitted on or before April 23, 1990, to
the address below. The hearings will
begin at 7 p.m., and are scheduled as
follows:
1. April 16, 1990, Montauk, New York.
2. April 17, 1990, Galilee, Rhode
Island.
3. April 19, 1990, Fairhaven,
Massachusetts.

ADDRESSES: Written comments should
be sent to Douglas G. Marshall,
Executive Director, New England
Fishery Management Council, 5
Broadway (Route 1), Saugus, MA 01906.
Copies of the public hearing document
may be obtained from this address.

Clearly mark the outside of the
envelope “Request for Amendment 4
public hearing document”.

The hearings will be held at the
following locations:

1. Montauk—Chamber of Commerce
Office, Main Street, Montauk, New
York.

2. Galilee—Dutch Inn, Great Island
Road, Galilee, Rhode Island.

3. Fairhaven—Skipper's Inn, 110
Middle Street, Fairhaven,
Massachusetts,
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FOR FURTHER INFORMATION CONTACT:
Christopher Kellogg, Fishery Analyst,
(617) 231-0422.

SUPPLEMENTARY INFORMATION: The
Council has held a series of public
hearings on proposals to be included in
Amendment 4 to the FMP (55 FR 5863,
February 20, 1990) and is considering an
additional proposal for inclusion in the
amendment in order to enhance
measures to protect Southern New
England and Mid-Atlantic yellowtail
flounder. The proposal was brought to
the attention of the Council's
Multispecies Committee while the
Committee was considering action
under the Flexible Area Action System
to protect Southern New England

yellowtail flounder. However, the
Council did not have an opportunity to
censider this additional proposal before
the hearings occurred and before this
proposal could be discussed at a
Council meeting. At its next meeting, the
Council determined that this additional
proposal provided conservation benefits
sufficient to include it in Amendment 4.
The proposal contains several
measures. (a) The entire Southern New
England yellowtail closure area would
close on March 1 (currently the part
west of 71°30" closes on April 1). The
closure would prohibit all fishing gear
capable of catching yellowtail flounder.
(b) When the closure is not in effect,
there would be a 5%" minimum mesh

regulation in this area. The minimum
mesh size would apply to 75 meshes
from the end of the net in trawl nets and
to all mesh in gillnets. (c) Vessels fishing
with mesh smaller than the yellowtail
mesh size may not have any yellowtail
stored below or on deck in baskets or
totes. Vessels with yellowtail and small
mesh aboard must follow the regulations
pertaining to the carrying of small mesh
while in the Regulated Mesh Area.

Dated: March 27, 1990.
Richard H. Schaefer,
Director of Office of Fisheries, Conservation
and Management, National Marine Fisheries
Service.
[FR Doc. 90-7414 Filed 3-30-90; 8:45 am]
BILLING CODE 3510-22-M
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DEPARTMENT OF AGRICULTURE

Types and Quantities of Agricultural
Commodities To Be Made Available for
Donation Overseas Under Section
416(b) of the Agricultural Act of 1949
in Fiscal Year 1990

AGENCY: Office of the Secretary, USDA.
ACTION: Notice.

SuMMARY: This Notice increases the
quantities of agricultural commodities
owned by the Commodity Credit
Corporation to be made available for
donation overseas under section 416(b)
of the Agricultural Act of 1949 as
amended during fiscal year 1990.

FOR FURTHER INFORMATION CONTACT:
Mary T. Chambliss, Director, Program
Analysis Division, Office of the General
Sales Manager, FAS, USDA (202) 447-
3573.

SUPPLEMENTARY INFORMATION: Section
416(b) of the Agricultural Act of 1949, as
amended, 7 U.S.C. 1431(b) (“‘section
416(b)"), requires the Secretary of
Agriculture to make available for
donation overseas for each of the fiscal
years 1986-1990 not less than certain
minimum quantities of Commodity
Credit Corporation (“CCC")
uncommitted stocks. The minimum
quantity of grains (wheat, rice, and feed
grains) and oilseeds required to be made
available shall be the lesser of 500,000
metric tons of CCC's uncommitted
stocks or 10 percent of estimated year-
end levels of CCC's uncommitted stocks.
The minimum quantity of dairy products
shall be 10 percent of CCC's
uncommitted stocks, but not less than
150,000 metric tons to the extent that
uncommitted stocks are available. The
minimum guantity requirements may be
waived by the Secretary if the Secretary
determines, and reports to Congress,
that there are insufficient valid requests
for eligible commodities, under section
416(b)(3), to support the making

available of commodities in such
quantities.

I have previously determined that a
total of 2,000,000 metric tons of grains
and 34,000 metric tons of butter (frozen
form only) shall be made available for
donation under section 416(b) during
fiscal year 1990. This determination was
published in the Federal Register on
October 10, 1989 (54 FR 41477). The
purpose of this Notice is to inform the
public that such previous determination
is revised by increasing the quantity of
corn to be made available to 3,000,000
metric tons and increasing the amount
of sorghum to be made available to
3,000,000 metric tons.

Determination

Accordingly, I have determined that
6,000,000 metric tons of grains and 34,000
metric tons of dairy products shall be
made available for donation overseas
pursuant to section 416(b) during fiscal
year 1990.

The kinds and quantities of
commodities that shall be made
available for donation are as follows:

Quantity
(metric
tons)

Grains and oilseeds ... 3,000,000
3,000,000
Dairy products Butter (frozen 34,000

form only).
Total

Done at Washington, DC this 27th day of
March 1990.

Clayten Yeutter,

Secretary of Agriculture.

[FR Doc. 90-7465 Filed 3-30-90; 8:45 am]
BILLING CODE 3410-10-M

Agricultural Research Service Intent
To Grant an Exclusive License;
Sandoz Crop Protection Service

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of intent.

SUMMARY: Notice is hereby given that
the U.S. Department of Agriculture,
Agricultural Research Service, intends
to grant an exclusive license to Sandoz
Crop Protection Corporation, Des
Plaines, Illinois, on U.S. Patent
Application Serial No. 07/114,952,

6,034,000

“Control of Undesirable Vegetation,"
filed October 30, 1987.

DATES: Comments must be received on
or before June 1, 1990.

ADDRESSES: Send comments to: USDA-
ARS-Office of Cooperative Interactions,
Beltsville Agricultural Research Center,
Baltimore Boulevard, Building 005, Room
401-A, BARC-W, Beltsville, Maryland
20705. .

FOR FURTHER INFORMATION CONTACT: M.
Ann Whitehead of the Office of
Cooperative Interactions at the
Beltsville address given above;
telephone: 301/344-2786, (FTS) 344-2786.

SUPPLEMENTARY INFORMATION: The
USDA-ARS intends to grant to Sandoz
Crop Protection Corporation, Des
Plaines: lllinois, an exclusive license to
practice the invention disclosed in U.S.
Patent Application Serial No. 07/114,952,
"Control of Undesirable Vegetation,”
filed October 30, 1987. Patent rights to
this invention are assigned to the United
States of America as represented by the
Secretary of Agriculture. It is in the
public interest to so License this
invention as Sandoz Crop Protection
Corporation has submitted a complete
and sufficient application for a License
and has the plans and resources to
expeditiously bring the said invention to
public use.

The prospective exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C. 209
and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within sixty days from the date of this
published Notice, ARS receives written
evidence and argument which
establishes that the grant of the license
would not be consistent with the
requirements of 35 U.S.C. 209 and 37
CFR 404.7.

William H. Tallent,

Assistant Adnunistrator.

|[FR Doe. 80-7412 Filed 3-30-90; 8:45 am|
BILLING CODE 3410-03-M

Intent To Grant an Exclusive License;
Amicale Industries, Inc.

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of intent.

SuMMARY: Notice is hereby given that
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the U.S. Department of Agriculture,
Agricultural Research Service, intends
to grant an exclusive license to Amicale
Industries, Inc., New York, New York,
on U.S. Patent Application Serial No.
07/299,174, “Sequential Oxidation and
Reductive Bleaching in a
Multicomponent Single Liquor System,”
filed January 19, 1989, and a
continuation-in-part U.S. Patent
Application Serial No. 07/446,826,
“Sequential Oxidative and Reductive
Bleaching of Pigmented and
Unpigmented Fibers,” filed December 6,
1989, to practice said inventions on
certain luxury fabrics.

DATES: Comments must be received on
or before June 1, 1990.

ADDRESSES: Send comments to: USDA-
ARS-Office of Cooperative Interactions,
Beltsville Agricultural Research Center,
Baltimore Boulevard, Building 005, Room
401-A, BARC-W, Beltsville, Maryland
20705.

FOR FURTHER INFORMATION CONTACT:

M. Ann Whitehead of the Office of
Cooperative Interactions at the
Beltsville address given above;
telephone: 301/344-2786, (FTS) 344-2786.

SUPPLEMENTARY INFORMATION: The
USDA-ARS intends to grant to Amicale
Industries Inc,, New York, New York, an
exclusive license to practice the
inventions on certain luxury fabrics
disclosed in U.S. Patent Application
Serial No. 07/299,174, “Sequential
Oxidation and Reductive Bleaching in a
Multicomponent Single Liquor System,”
filed January 19, 1989, and a
centinuation-in-part U.S. Patent
Application Serial No. 07/446,286,
"Sequential Oxidative and Reductive
Bleaching of Pigmented and
Unpigmented Fibers," filed December 6,
1989. Patent rights to these inventions
are assigned to the United States of
America as represented by the
Secretary of Agriculture. It is in the
public interest to so license these
inventions as Amicale Industries, Inc.,
has submitted a complete and sufficient
application for a license and has the
plans and resources to expeditiously
bring the said inventions to public use.

The prospective exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C. 209
and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within sixty days from the date of this
published Notice, ARS receives written
evidence and argument which
establishes that the grant of the license
would not be consistent with the

requirements of 35 U.S.C. 209 and 37
CFR 404.7.

Wiiliam H. Tallent,

Assistant Administrator.

|[FR Doc. 90-7413 Filed 3-30-90; 8:45 am]
BILLING CODE 3410-03-M

Federal Grain Inspection Service
Designation Renewal of the
Chattancoga (TN) Agency

AGENCY: Federal Grain Inspection
Service (Service).

ACTION: Notice.

SuMMARY: This notice announces the
designation renewal of Chattanooga
Grain Inspection Company, Inc.
(Chattanooga) as an official agency
responsible for providing official
services under the U.S. Grain Standards
Act, as Amended (Act).

EFFECTIVE DATE: May 1, 1990.

ADDRESSES: James R. Conrad, Chief,
Review Branch, Compliance Division,
FGIS, USDA, Room 1647 South Building,
P.O. Box 96454, Washington, DC 20090-
6454.

FOR FURTHER INFORMATION CONTACT:
James R. Conrad, telephone (202) 447~
8525.

SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply to
this action.

The Service announced that
Chattanooga's designation terminates
on April 30, 1990, and requested
applications for official agency
designation to provide official services
within the specified geographic area in
the November 1, 1989, Federal Register
(54 FR 46095). Applications were to be
postmarked by December 1, 1989.
Chattanooga was the only applicant for
designation in its area and applied for
designation in the entire area currently
assigned to that agency. The Service
announced the applicant name in the
January 3, 1990, Federal Register (55 FR
44) and requested comments on the
applicant for designation. Comments
were to be postmarked by February 16,
1990. One comment in favor of renewing
the designation was received.

The Service evaluated all available
information regarding the designation
criteria in section 7(f)(1)(A) of the Act;
and in accordance with section
7(f)(1)(B), determined that Chattanooga
is able to provide official services in the
geographic area for which the Service is

renewing its designation. Effective May
1, 1990, and terminating June 30, 1993,
Chattanooga is designated to provide
official inspection services and Class X
or Y weighing services in its specified
geographic area as previously described
in the November 1 Federal Register.

Interested pérsons may obtain official
services by contacting Chattanooga at
(615) 622-9089.

Authority: Pub. L. 94-582, 90 Stat. 2867, as
amended (7 U.S.C. 71 et seq.)

Dated: March 28, 1990.
Neil E. Porter,
Acting Director, Compliance Division.
[FR Doc. 90-7311 Filed 3-30-90; 8:45 am]
BILLING CODE 3410-EN-M

Request for Comments on the
Designation Applicanis in the
Geographic Area Currently Assigned
to the State of Georgia (GA) and
Schneider (IN) Agency

AGENCY: Federal Grain Inspection
Service (Service).

ACTION: Notice.

SUMMARY: This notice requests
comments from interested parties on the
applicants for official agency :
designation in the geographic areas
currently assigned to the Georgia
Department of Agriculture (Georgia) and
Schneider Inspection Service, Inc.
(Schneider).

DATES: Comments must be postmarked
on or before May 17, 1990.

ADDRESSES: Comments must be
submitted in writing to Paul Marsden,
RM, FGIS, USDA, Room 0628 South
Building, P.O. Box 96454, Washington,
DC 20090-6454.

SprintMail users may respond to
[PMARSDEN/FGIS/USDA].

Telecopier users may send responses
to the automatic telecopier machine at
(202) 447-4628, attention: Paul Marsden.

All comments received will be made
available for public inspection at the
above address located at 1400
Independence Avenue SW., during
regular business hours (7 CFR 1.27(b}).

FOR FURTHER INFORMATION CONTACT:
Paul Marsden, telephone (202) 475-3428.

SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply to
this action. :

The Service requested applications for
official agency designation to provide
official services within specilied
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geographic areas in the February 1, 1990,
Federal Register (55 FR 3429).
Applications were to be postmarked by
March 5, 1990. Georgia and Schneider
were the only applicants for designation
in those areas, and each applied for the
entire area currently assigned to that
agency.

This notice provides interested
persons the opportunity to present their
comments concerning the applicants for
designation. Commenters are
encouraged to submit reasons for
support or objection to this designation
action and include pertinent data to
support their views and comments. All
comments must be submitted to the
Resources Management Divigion, at the
above address.

Comments and other available
information will be considered in
making a final decision. Notice of the
final decision will be published in the
Federal Register, and the applicant will
be informed of the decision in writing.

Authority: Pub. L. 94-582, 90 Stat, 2867, as
amended (7 U.S.C. 71 et seq.)

Dated: March 286, 1990.

Neil E. Porter,

Acting Director, Compliance Division.
[FR Doc. 90-7309 Filed 3-30-90; 8:45 am|]
BILLING CODE 3410-EM-M

DEPARTMENT OF AGRICULTURE

Request for Designation Applicants To
Provide Official Services in the
Geographic Areas Currently Assigned
to Mid-lowa (IA) Agency, the State of
Oregon (OR), and Southern lllinois (IL)
Agency

AGENCY: Federal Grain Inspection
Service (Service).
ACTION: Notice.

SUMMARY: Pursuant to the provisions of
the U.S. Grain Standards Act, as
amended (Act), official agency
designations shall terminate not later
than triennially and may be renewed
according to the criteria and procedures
prescribed in the Act. This notice
announces that the designation of three
agencies will terminate, in accordance
with the Act, and requests applications
from parties interested in being
designated as the official agency to
provide official services in the
geographic areas currently assigned to
the specified agencies. The official
agencies are Mid-lowa Grain Inspection,
Inc. (Mid-lowa), Oregon Department of
Agriculture (Oregon), and Southern
Illinois Grain Inspection Service, Inc.
(Southern Illinois).

DATES: Applications must be
postmarked on or before May 2, 1990.

ADDRESSES: Applications must be
submitted to James R. Conrad, Chief,
Review Branch, Compliance Division,
FGIS, USDA, Room 1647 South Building,
P.O. Box 96454, Washington, DC 20090
6454. All applications received will be
made available for public inspection at
this address located at 1400
Independence Avenue, SW., during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
James R. Conrad, telephone (202) 447-
8525,

SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply to
this action.

Section 7(f)(1) of the Act specifies that
the Administrator of the Service is
authorized, upon application by any
qualified agency or person, to designate
such agency or person to provide official
services after a determination is made
that the applicant is better able than any
other applicant to provide official
services in an assigned geographic area.

Mid-Iowa, located at 1114 %—55th
Avenue SW,, Cedar Rapids, IA 52404,
Oregon located at 635 Capitol Street,
NE. Salem, OR 97310-0110, and
Southern Illinois located at 101 South
Cherry Street, O'Fallon, IL 62269 were
designated under the Act on December |,
1987, as official agencies, to provide
official inspection services.

The designation of each of these
official agencies terminates on
Nocember 30, 1990. Section 7(g)(1) of the
Act states that designations of official
agencies shall terminate not later than
triennially and may be renewed
according to the criteria and procedures
prescribed in the Act.

The geographic area presently
assigned to Mid-lowa, in the State of
Iowa, pursuant to section 7(f)(2) of the
Act, which may be assigned to the
applicant selected for designation is as
follows:

Bounded on the North by the northern
Blackhawk County line; the northern
and eastern Buchanan County lines; the
northern Linn County line; the northern
Jones County line;

Bounded on the East by the eastern
Jones County line; the eastern Cedar
County line south to State Route 130;

Bounded on the South by State Route
130 west to State Route 38; State Route
38 south to Interstate 80; Interstate 80
west to U.S. Route 63; and

Bounded on the West by U.S. Route 63
north to State Route 8; State Route 8
east to State Route 21; State Route 21

north to D38: D38 east to State Route
297; State Route 297 north to V49; V49
north to Blackhawk County.

The geographic area presently
assigned to Oregon, pursuant to section
7(f)(2) of the Act, which may be
assigned to the applicant selected for
designation, is the entire State of
Oregon, except those export port
locations within the State which are
serviced by the Service.

The geographic area presently
assigned to Southern Illinois, in the
State of Illinois, pursuant to section
7(f)(2) of the Act, which may be
assigned to the applicant selected for
designation is as follows:

Bounded on the East by the eastern
Lawrence, Wabash, Edwards, White,
and Gallatin County lines;

Bounded on the South by the southern
Gallatin, Saline, and Williamson County
lines; the southern Jackson County line
west to U.S. Route 51; U.S. Route 51
north to State Route 13; State Route 13
northwest to State Route 149; State
Route 149 west to State Route 3; State
Route 3 northwest to State Route 51;
State Route 51 south to the Mississippi
River; and

Bounded on the West by the
Mississippi River north to Interstate 270;
Interstate 270 east to Interstate 70;
Interstate 70 east to State Route 4; State
Route 4 north to Macoupin County; the
southern Macoupin County line; the
eastern Macoupin County line north to a
point on this line which intersects with a
straight line, from the junction of State
Route 111 and the northern Macoupin
County line to the junction of Interstate
55 and State Route 16 (in Montgomery
County); and

Bounded on the North from this point
southeast along the straight line to the
junction of Interstate 55 and State Route
16; State Route 16 east-northeast to a
point approximately 1 mile northeast of
Irving; a straight line from this point to
the northern Fayette County line; the
northern Fayette, Effingham, and
Cumberland County lines; the northern
and eastern Jasper County lines south to
State Route 33; State Route 33 east-
southeast to U.S. Route 50; U.S. Route 50
east to the eastern Lawrence County
line;

The following location, outside of the
above contiguous geographic area, is
part of this geographic area assignment:
Sigel Elevator Company, Inc., Sigel,
Shelby County (located inside Decatur
Grain Inspection, Inc.'s area).

Interested parties, including Mid-
iowa, Oregon, and Southern Illinois, are
hereby given opportunity to apply for
official agency designation to provide
the official services in the geographic
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areas, as specified above, under the
provisions of section 7{f} of the Act and
§ 800.196(d) of the regulations issued
thereunder. Designation in each
specified geographic area is for the
period beginning December 1, 1990, and
ending November 30, 1993. Parties
wishing to apply for designation should
contact the Review Branch, Compliance
Division, at the address listed above for
forms and information.

Applications and other available
informatien will be considered in
determining which applicant will be
designated to provide official services in
a geographic area.

Authority: Public Law 84-582, 89 Stat. 2667,
as amended (7 US.C. 71 et seq.)

Dated: March 28, 1990.

Neil E. Porter,

Acting Director, Compliance Diviston.
[FR Doc. 90-7310 Filed 03-30-80; 8:45 am]
BILLING CODE 3410-EN-M

Forest Service

Supplement to the Final Environmental
Impact Statement for the Land and
Resource Management Plan Humboldt
National Forest

In the Maiter of Humboldt National Forest,
Elko, Eureka, Lincoln, Nye. and White Pine
Counties, Nevada
AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare a
supplement to an environmental impact.

SUMMARY: The Forest Service will
prepare a Supplement to the Final
Environmental Impact Statement (FEIS)
for the Land and Resource Management
Plan for the Humboldt National Forest,
approved August 19, 1986. The
supplement is to document and disclose
the analysis of effects of amending the
Land and Resource Management Plan in
regard to eight specific issues resolved
in an appeal of the FEIS at the time of its
approval. Although a draft amendment
and environmental analysis, including a
broad leve! of scoping, was initiated
immediately following the Chief’s
decision regarding the appeal and the
remanded issues, the decision to prepare
a supplement to the FEIS was not made
until the earlier analysis was complete.
The agency is inviting further comments
and suggestions on the scope of the
analysis. Availability of the Supplement
to the FEIS will be announced when it is
released for review and comment in a
subsequent Federal Register notice.
DATES: Comments concerning the scope
of the analysis must be received by May
2, 1990 to be considered in the Draft
Supplement to the EIS.

ADDRESSES: Send written comments to
John P. Inman, Forest Supervisor,
Humboldt National Forest, 876 Mountain
City Highway, Elko, NV 89801.

FOR FURTHER INFORMATION CONTACT:
Jerry A. Davis, Forest Planner,
Humboldt National Forest (702-738-
5171).

SUPPLEMENTARY INFORMATION: The
Forest Service will prepare a
Supplement to the FEIS for the
Humboldt National Forest Land and
Resource Management plan (LRMP).
The Supplement will document and
disclose the effects of amending the
LRMP in response to specific issues
raised in an appeal of the decision to
approve the LRMP. The Chief of the
Forest Service reviewed the appeal and
remanded these issues back to the
Regional Forester with specific
information to be incorporated in the
LRMP in the form of an amendment. The
intent of the amendment is to clarify
management direction included in the
LRMP and to make minor corrections to
the FEIS.

Analysis of the effects of the
amendment items indicate they will
change neither the goals and objectives
nor the intent of the original standards
and guidelines. Prescriptions for specific
management areas will remain
unchanged and the desired future
condition will remain as described in
the original LRMP. Outputs projected in
the LRMP and disclosed in the FEIS
were used to compare the effects of
alternatives, The effect of properuse
and riparian standards to be more
clearly stated in the proposed
amendment was already considered in
projecting the outputs used in the
original LRMP.

The LRMP was approved on August
19, 1986. Resolution of the appeal with
direction to amend the LHMP occurred
on June 20, 1989. Specific issues to be
dealt with in this amendment are:

1. Clearly reflect that the National
Cooperative Soil Survey (NCSS) soil specific
T-level (soil loss tolerance level) will be used
when available, When the NCSS T-level
value is not available, the 2-3 ton soil loss T-
level defined in the Forest Plan will be used.

2. Include minimum standards for
satisfactory condition of rangelands, to be
used where specific standards for vegetation
types and environmental conditions are not
covered by scorecards.

3. Include standards and guidelines for
forage utilization for the various grazing
systems and management areas on the
Forest. These standards are to be used to
guide development of allotment specific
utilization standards for each grazing
allotment management plan during initial
development or revision.

4. Incorporate additional riparian
management direction and standards and
guidelines.

5. Review the existing sage grouse
standards and guidelines and. if necessary,
amend the Forest Plan to include additional
standards and guidelines.

6. Re-examine the method by which
Management Indicator Species (MIS) were
selected and consider the need to include
additional MIS.

7. Make minor corrections regarding
inconsistencics between the Record of
Decision and the Forest Plan in recreation
operating standards for the White Pine
Management Area and miles of trail to be
constructed and reconstructed.

8. Revise the definition of “zone of
influence” to expand it to metropolitan areas
of western Nevada.

Comments and suggestions related to
these issues are invited, in writing, and
will be addressed in the Supplement to
the FEIS. Public comment was requested
initially in the form of an information
letter mailed November 29, 1989. An
aitempt was made to contact all
respondents to the DEIS for the LRMP.
Also contacted were persons who asked
to be informed of NEPA projects on the
Humboldt National Forest. In addition,
since the amendment involved issues
primarily related to livestock grazing, all
persons and organizations holding
grazing permits on the Humboldt N.F.
were provided the opportunity to
comment. In light of this initial scoping
effort and subsequent environmental
analysis, a Draft Supplement, including
the proposed amendment, will be filed
in May, 1990, with a Final Supplement
filed by July 15, 1990. Copies of the Draft
Supplement will be mailed to those who
provide comment during the scoping
phase and anyone who requests a copy.

The comment period for the draft
Supplement will be 45 days from the
date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register.

The Forest Service believes it is
important to give reviewers notice at
this early stage of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer's position and contentions.
Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts, City
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of Angoon v. Hodel, 803 F.2d 1016. 1022
(9th Cir. 1986) and Wisconsin Heritages,
Inc. v. Harris, 490 F. Supp. 1334, 1338
(E.D.Wis. 1980). Because of these court
rulings. it is very important that those
interested in this proposed action
participate by the close of the 45-day
comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. (Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points).

J. . Tixier, Regional Forester,
Intermountain Region is the responsible
official and John P. Inman. Forest
Supervisor. Humboldt National Forest is
responsible for preparing the
supplement to the FEIS amending the
Land and Resource Management Plan.

Dated: March 27, 1990.
John P. Inman,
Forest Supervisor, Humboldt National Forest.
[FR Doc. 90-7463 Filed 3-30-90; 8:45 am]
BILLING CODE 3410-11-M

COMMISSION ON CIVIL RIGHTS

Indiana Advisory Committee; Agenda
and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission of Civil Rights,
that a meeting of the Indiana Advisory
Committee to the Commission will
convene at 10:00 a.m. and adjourn at
3:00 p.m., on April 24, 1990, at the
Indiana School of Law, Moot Court
Room #101, 735 West New York,
Indianapolis, Indiana. The purpose of
this meeting is to conduct orientation for
the newly rechartered Committee and to
discuss program plans and activities for
FY 1990. A briefing session will be held
by representatives from selected civil
rights organizations to provide an
overview of significant civil rights issues
in Indiana.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, Hollis E.
Hughes, Jr., or Farella E. Robinson, Civil
Rights Analyst of the Central Regional
Division, (816) 426-5253 (TDD 816/426-
5009). Hearing impaired persons who
will attend the meeting and require the
services of a sign language interpreter,
should contact the Regional Division at
least five (5) working days before the
scheduled date of the meeting,

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, March 26, 1990.
Melvin L. Jenkins,
Acting Staff Director.
[FR Doc. 90-7386 Filed 3-30-90; 8:45 am]
BILLING CODE 6335-01-M

Kansas Advisory Committee; Agenda
and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Kansas Advisory
Committee to the Commission will
convene at 9 a.m. and adjourn at 5 p.m.,
on Thursday, April 26, 1990, at the
Memorial Union, Forum Room,
Washburn University, 1700 College
Avenue, Topeka, Kansas. The purpose
of the meeting is to receive information
on the nature and extent of bigotry-
related crime and harassment on
selected college campuses in Kansas.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, Ana Riojas, or
Ascension Hernandez, Civil Rights
Analyst of the Central Regional Division
(816) 426-5253, (TDD 816/426-5009).
Hearing impaired persons who will
attend the meeting and require the
services of a sign language interpreter,
should contact the Regional Division at
least five (5) working days before the
scheduled date of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, March 286, 1990.
Melvin L. Jenkins,
Acting Staff Director.

[FR Doc. 90-7387 Filed 3-30-90; 8:45 am|
BILLING CODE 6335-01-M

Nevada Advisory Committee; Agenda
and Notice of Public Meeting

Notice is hereby given, pursuant to the

provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that the Nevada Advisory Committee to
the Commission will convene at 9:30
a.m. and adjourn at 12:00 noon on April
27,1990, at the Tonapah Room, Holiday
Inn and Casino, 3475 Las Vegas
Boulevard, South, Las Vegas, Nevada
89109, The purpose of the meeting is to
plan Committee projects and future
activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, Margo
Piscevich or Philip Montez, Director of
the Western Regional Division (213)
894-3437, (TDD 213/894-0508). Hearing
impaired persons who will attend the
meeting and require the services of a
sign language interpreter, should contact
the Regional Division office at least five
(5) working days before the scheduled
date of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, March 26, 1990.
Melvin L. Jenkins,
Acting Staff Director.
[FR Doc, 90-7388 Filed 3-30-90; 8:45 am|
BILLING CODE 6335-01-M

Utah Advisory Committee; Agenda and
Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that the Utah Advisory Committee to the
Commission will convene at 6:30 p.m.
and adjourn at 9 p.m., on April 24, 1990,
at the Airport Holiday Inn, 1659 West
North Temple, Salt Lake City, Utah
84116. The purpose of the meeting is to
obtain information on statewide aging
and Native American issues.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, Robert E. Riggs
or Philip Montez, Director of the
Western Regional Division (213) 894—
3437, (TDD 213/894-0508). Hearing
impaired persons who will attend the
meeting and require the services of a
sign language interpreter, should contact
the Regional Division office at least five
(5) working days before the scheduled
date of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of thie Commission.
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Dated at Washington, DC, March 23, 1990.
Melvin L. Jenkins,
Acting Staff Director.
|FR Doc. 80-7389 Filed 3-30-90; 8:45 am|
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket No. 12-90])

Foreign-Trade Zone 68, E! Paso, TX;
Application for Expansion

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the City of El Paso, Texas,
grantee of FTZ 68, requesting authority
to expand its zone to include four new
sites in El Paso, within the El Paso
Customs port of entry. The application
was submitted pursuant to the
provisions of the Foreign-Trade Zones
Act, as amended (19 U.S.C. 81a-81u),
and the regulations of the Board (15 CFR
part 400). It was formally filed on March
19, 1990.

FTZ 88 was approved by the Board in
1981 (Board Order 175, 46 FR 22918,
April 22, 1981), and expanded in 1984
(Board Order 255, 49 FR 22842, 6/1/84).
The City-sponsored zone currently
involves the Butterfield Trail Industrial
Park (590 acres) at the El Paso
International Airport. A separate zone
project involving a second grantee
(Westport) was approved for the El Paso
area in 1988 (FTZ 150, Board Order 386,
53 FR 28030, July 26, 1988).

The proposed expansion of the City's
project would add four new sites (1,200
acres) to FTZ 68 in El Paso. The existing
site at the airport is designated as Site 1
and the new sites would be designated
as Sites 2, 3, 4, and 5. Site 2 (467 acres)
would involve a group of private and
public industrial parks in the Lower
Valley section of El Paso, along
Americas Avenue near the Zaragosa
Bridge to Mexico. They are the Pan
America Center for Industry (PACI)
development; the adjacent El Paso
Public Service Board property; the Ivey
Development/AAA (across from PACI);
and, the Ysleta Industrial Park. Site 3
(716 acres) involves a group of three
private industrial parks in eastern El
Paso in the vicinity of I-10 and
Americas Avenue. They are the Vista
Del Sol park; the B-W Business Park;
and, the Saab Development. Site 4 (128
acres) is at the Phelps Dodge
Copperfield Industrial Park at Hawkins
Boulevard and North Loop Drive in
Central El Paso. Site 5 (95 acres) is at
the WFF Industries Park located on
Highway 54 in northeast El Paso. The
basis stated for this proposed extensive

expansion is El Paso's high level of U.S.-

Mexican trade related activity.

No manufacturing approvals are being
sought in the application. Such
approvals would be requested from the
Board on a case-by-case basis.

In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consists of: Dennis Puccinelli
(Chairman), Foreign-Trade Zones Staff,
U.S. Department of Commerce,
Washington, DC 20230; Paul Rimmer,
Deputy Assistant Regional
Commissioner, U.S. Cusioms Service,
Southwest Region, 5850 San Felipe
Street, Suite 500, Houston, TX 77057-
3012; and, Colonel Steven M. Dougan,
District Engineer, U.S. Army Engineer
District Albuguerque, P.O. Box 1580,
Albuquerque, NM 87103-1580.

Comments concerning the proposed
expansion are invited in writing from
interested parties. They should be
addressed to the Executive Secretary at
the address below and postmarked on
or before May 11, 1990.

A copy of the application is available
for public inspection at each of the
following locations:

Office of the District Director, U.S.
Customs Service, 3600 E. Paisano,
Bldg. B, Room 134, Bridge of the
Americas, P.O. Box 95186, El Paso, TX
79985.

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, Room 2835,
14th & Pennsylvania Avenue, NW.,
Washington, DC 20230.

Dated: March 23, 1990.

John ]. Da Ponte, Jr.,

Execulive Secrelary.

|FR Doc. 90-7449 Filed 3-30-90; 8:45 am]
BILLING CODE 3510-DS-M

International Trade Administration
[A-412-027)

Diamond Tips From United Kingdom;
Intent To Revoke Antidumping Finding

AGENCY: International Trade
Administration/Import Administration,
Commerce.

ACTION: Notice of intent to revoke
antidumping finding,

SUMMARY: The Department of
Commerce is notifying the public of its
intent to revoke the antidumping finding
on diamond tips from the United
Kingdom. Interested parties who object
to this revocation must submit their

comments in writing not later than April
30, 1990.

EFFECTIVE DATE: April 2, 1990.

FOR FURTHER INFORMATION CONTACT:
Dennis Askey or John Kugelman, Office
of Antidumping Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230, telephone: (202) 377-3601.

SUPPLEMENTARY INFORMATION:

Background

On April 1, 1972, the Department of
Commerce (“the Department”}
published an antidumping finding en
diamond tips from the United Kingdom
(37 FR 6665). The Department has not
received a request to conduct an
administrative review of this finding for
the most recent four consecutive annual
anniversary months.

The Department may revoke an order
or finding if the Secretary of Commerce
concludes that it is no longer of interest
to interested parties. Accordingly, as
required by § 353.25(d)(4) of the
Department’s regulations, we are
notifying the public of our intent to
revoke this finding.

Opportunity to Object

Not later than April 30, 1390,
interested parties, as defined in
§ 353.2(k) of the Department’s
regulations, may object to the
Department's intent to revoke this
antidumping finding.

Seven copies of any such objections
should be submitted to the Assistant
Secretary for Import Administration,
International Trade Administration,
Room B-099, U.S. Department of
Commerce, Washington, DC 20230.

If interested parties do not request an
administrative review by April 30, 1990,
in accordance with the Department’s
notice of opportunity to request
administrative review, or object to the
Department's intent to revoke by April
30, 1990, we shall conclude that the
finding is no longer of interest to
interested parties and shall proceed
with the revocation.

This notice is in accordance with 19
CFR 353.25(d).

Dated: March 28, 1980.
Richard W, Moreland,
Acting Deputy Assistant Secretary for
Compliance.
[FR Doc. 90-7493 Filed 3-30-90; 8:45 am|]
BILLING CODE 3510-DS-M
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DEPARTMENT OF COMMERCE
International Trade Administration
{A-201-801]

Final Determination of Sales at Less
Than Fair Value; Certain Steel Pails
From Mexico

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice.

SUMMARY: We determine that certain
steel pails from Mexico (hereinafter
steel pails) are being, or are likely to be,
sold in the United States at less than fair
value. We have notified the U.S.
International Trade Commission (ITC)
of our determination and have directed
the U.S. Customs Service to continue to
suspend liquidation of all entries of steel
pails from Mexico. The ITC will
determine within 45 days of the
publication of this notice whether these
imports materially injure; or threaten
material injury to, the U.S. industry.

EFFECTIVE DATE: April 2, 1990.

FOR FURTHER INFORMATION CONTACT:
David ]. Goldberger or Bradford Ward,
Office of Antidumping Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W., Washington,
D.C. 20230; telephone: (202) 377-4136
and 377-5288, respectively.

SUPPLEMENTARY INFORMATION:
Final Determination

We determine that steel pails from
Mexico are being, or are likely to be,
sold in the United States at less than fair
value, as provided inesection 735(a) of
the Tariff Act of 1930, as amended (19
U.S.C. 1673d(a)) (the Act). The estimated
weighted-average dumping margins are
shown in the “Continuation of
Suspension of Liquidation” section of
this notice.

Case History

On November 15, 1989, the
Department published an affirmative
preliminary determination (54 FR 47542),
At the request of the respondent,
Envases de Plastico, S.A. de C.V.
(Envases), we postponed our final
determination until no later than: March
23, 1990, pursuant to section 735(a)(2)(A)
of the Act (54 FR 50523, December 7,
1989). Verification of Envases'
questionnaire responses was conducted
in Mexico from January 8 through 12,
1990, and in Houston, Texas at the
facilities of Envases' unrelated

commissionaire, Yorktown Associates,
on January 15, 1990.

Interested parties submitted
comments for the record in their case
briefs dated February 7, 1990, and in
their rebuttal briefs dated February 14,
1990.

Scope of Investigation

The United States has developed a
system of tariff classification based on
the international harmonized system of
customs nomenclature. On January 1,
1989, the United States fully converted
to the Harmonized Tariff Schedule
(HTS) as provided for in section 1201 ef
seq.of the Omnibus Trade and
Competitiveness Act of 1988. All
merchandise entered or withdrawn from
warehouse for consumption on or after
this date will be classified solely
according to the appropriate HTS item
numbers. The HTS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive as to the scope of
the product coverage.

Prior to January 1, 1989, certain steel
pails were classified under item 640.3020
of the Tariff Schedules of the United
States Annotated (TSUSA). This
merchandise is currently classifiable
under HTS subheadings 7310.21.00 and
7310.29.00.

The scope of this investigation
includes certain steel pails from Mexico,
which are cylindrical containers of steel,
with a velume (capacity) of 1 through 7
gallons, an outside diameter of 11%
inches or greater, and a wall thickness
of 29-22 gauge steel, presented empty,
whether or not coated or lined. This
investigation includes, but is not limited
to, openhead, tighthead, and dome top
steel pails.

Period of Investigation

The period of investigation is January
1, 1989 through June 30, 1989.

Such or Similar Comparisons

We have determined that all of the
steel pails covered by the investigation
constitute one such or similar category.

Product comparisons were made on
the basis of the following criteria, listed
in order of importance: volume
(capacity), steel gauge, type of opening;
interior lining, fittings and lithography.
Where there were no sales of identical
merchandise in the home market with
which to compare merchandise sold in
the United States, sales of the most
similar merchandise were compared on
the basis of the characteristics
described above. We made adjustments
for differences in the physical
characteristics of the merchandise in

accordance with section 773(a)(4)(C) of
the Act.

Fair Value Comparisons

To determine whether sales of steel
pails from Mexico to the United States
were made at less than fair value, we
compared the United States price to the
foreign market value, as specified in the
“United States Price" and “Foreign
Market Value” sections of this notice.

United States Price

As provided for in section 772(b) of
the Act, we used the purchase price of
the subject merchandise to represent the
United States price, where the
merchandise was sold to unrelated
purchasers prior to importation into the
United States. We calculated purchase
price based on CIF, duty-free prices to
unrelated customers in the United
States. We made deductions, where
appropriate, for rebates, brokerage and
handling, foreign inland freight, and U.S.-
inland freight.

Where the merchandise was sold to
unrelated purchasers after importation
into the United States, we used
exporter's sales price (ESP) to represent
the United States price, as provided for
in section 772(c) of the Act. We
calculated ESP based on CIF, duty-free
prices to unrelated customers in the
United States. We made deductions,
where appropriate, for rebates,
discounts, commissions, foreign inland
freight, brokerage and handling, U.S.
inland freight, credit expenses, and
indirect U.S. selling expenses.

We recalculated the indirect selling
expenses reported by Envases on ESP
sales in order to allocate such expenses
on a percentage basis of U.S. sales
value, rather than a per-unit amount.

We recalculated the inventory
carrying expense reported by Envases
on ESP sales in order to account for the
average time the merchandise is in
Mexico as well as in the United States.
See our response to Comment 5.

In accordance with section
772(d)(1)(c) of the Act, we added to
United States price the amount of value-
added tax (VAT) that would have been
collected on the export sale had it been
subject to the tax. We computed the
hypothetical amount of VAT added to
United States price by applying the
home market VAT rate to a United
States price net of all charges and
expenses that would not have been
incurred had the product been sold in
the home market.

Foreign Market Value

In accordance with section
773(a)(1)(A) of the Act, we calculated
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foreign market value based on the
packed, delivered prices to unrelated
customers in the home market. We made
deductions, where appropriate, for
inland freight and rebates. We deducted
home market packing costs and added
U.S. packing costs.

On comparisons involving purchase
price sales, we made a circumstance of
sale adjustment where commissions
were paid in both the home and U.S.
markets, in accordance with 19 CFR
353.56(a). Where commissions were paid
only in the U.S. market, we added the
amount of the U.S. commission to the
foreign market value and subtracted the
lesser of home market indirect expenses
or U.S. commissions, pursuant to 19 CFR
353.56(b)(1). For all purchase price
transactions, we made a circumstance of
sale adjustment for differences in credit
terms.

On comparisons involving ESP sales,
we deducted credit expenses. We also
deducted indirect selling expenses, in
accordance with 19 CFR 353.56(b}(2).

Where appropriate, we made further
adjustments to the home market price to
account for differences in the physical
characteristics of the merchandise, in
accordance with § 353.57 of the
Department's regulations. Based on
information obtained at verification, we
recalculated Envases' reported costs for
lithography and coating materials costs.
See our responses to Comments 2 and 7
below.

We recalculated the indirect selling
expenses reported by Envases on home
market sales to allocate them as a
percentage of sales value, rather than on
a per-unit basis.

We made a circumstance of sale
adjustment in accordance with section
773(a)(4)(B) of the Act to eliminate any
differences in taxation between the two
markets. Because the home market
prices were reported net of VAT, this
adjustment was made by adding the
hypothetical tax on the U.S, sale to both
the United States price and the foreign
market value.

Currency Conversion

No certified rates of exchange, as
furnished by the Federal Reserve Bank
of New York, were available for the
period of investigation. In place of the
official certified rates, we used the
average monthly exchange rates
published by the International Monetary
Fund as best information available.

Interested Party Comments

Comment 1: Envases claims that the
Department should compare U.S. sales
to home market sales at the same level
of trade, in accordance with 19 CFR
353.58. Envases claims that it sells to

three distinct levels of trade based on
annual purchasing estimates, namely
small, large, and “supergrade’” purchase
volume categories. As further support
for its comparison criteria, Envases
contends that under section 773 of the
Act, comparisons must only be made
between customers who purchase
comparable commercial quantities and,
therefore, sales made at different
quantity levels should be excluded from
comparisons of sales at that level. In
addition, while acknowledging that its
request to consider “supergrade”
customers as a distinct level of trade
was not made until verification, Envases
claims that the request does not
constitute new information because the
factual information upon which the
request was based was submitted to the
Department in a timely manner.

Petitioners contend that Envases has
failed to support its claim that its pricing
practices are based on differences in
quantities or alleged levels of trade and,
therefore, the merchandise should only
be compared on the basis of physical
characteristics. Petitioners claim that
Envases' customer groupings are
arbitrary and do not reflect any formal
pricing policy for the claimed levels of
trade. Petitioners further state that
Envases' customer categorization is
inconsistent, noting several instances
where a particular customer was placed
in more than one category, and also
noting instances where sales of identical
pails to the same customer are reported
with identical prices in different
customer volume levels. As well,
petitioners cite examples where the net
price to a customer in one category is
the same for an identical pail to a
customer in a different category. Finally,
petitioners argue that Envases' claim for
the “supergrade' customer
classification came too late in the
investigation and is, therefore, untimely
under 19 CFR 353.31.

DOC Position: Based on our analysis
of the questionnaire response and our
findings at verification, we have
determined that Envases did not
adequately support its categorization of
customers as constituting distinct levels
of trade. As we stated in our verification
report, there is no official company
policy establishing these purchase
volume categories, nor did we observe
any evidence that these categories
represent distinct, definable levels of
trade. In addition, the response
contained numerous discrepancies
between the sales listings and the
supporting documentation for the
categorization of customers, as noted by
the petitioners. Furthermore, additional
documentation provided by Envases at
verification to support its contention

also contained numerous discrepancies
in the customer categorization
methodology and pricing claims
between categories. As a result, we do
not consider that Envases has
demonstrated that its customer
categories constitute different levels of
trade.

According to 19 CFR 353.55, when
comparing U.S. price with foreign
market value, the Department normally
will use sales of comparable quantities
of merchandise. In this case, Envases
attempted to demonstrate that prices
varied depending on whether the
purchaser is a large-volume or small-
volume customer. From our review of
the price and quantity information
reported by Envases, there is no clear
trend that customers in one category’
pay prices different from those that
customers in other categories pay.

Comment 2: Petitioners claim that the
Department should reject Envases' claim
for lithography costs because the
charges for lithography performed by a
related company, Industria Metalica del
Envase, S.A. de C.V, (IMESA), do not
represent “arm's length"” transactions.
Therefore, petitioners contend that the
Department should use best information
available (BIA) for these costs to
calculate the difference in merchandise
adjustment. As BIA, petiticners propose
calculating lithography costs based on
Envases' verified in-house painting data
and petitioners, own costs, as submitted
to the Department.

Envases states that, in accordance
with Departmental practice expressed in
Certain All-Terrain Vehicles from Japan
(54 FR 4864, 4868, January 31, 1989)
(ATVs), the Department should accept
Envases’ reported lithography costs
because the transfer prices charged by
the related company; IMESA, are above
IMESA's costs. As an alternative,
Envases suggests that if the Department
does not accept Envases' reported
expenses, it should use IMESA's
lithography costs as presented to the
Department at verification.

DOC Position: For purposes of
constructed value, section 773(e) of the
Act provides that transactions between
related parties will be disregarded if
they do not fairly reflect market prices.
With respect to related party
transactions in a situation involving a
difference in merchandise adjustment,
the statute is silent. Even assuming that
an arm'’s length analysis were
appropriate, we would be unable to
determine in this case whether the
transfer prices at issue were, in fact,
made at arm's length. IMESA did not
provide lithography services to any
other entities, and Envases did not
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purchase these services from any other
entities.

Therefore, lacking arm’s length prices,
we have used IMESA's costs for
lithography presented at verification as
best information available for the
calculation of difference in merchandise
adjustments. However, we recalculated
these costs using IMESA's material and
labor costs and applying the verified
direct overhead rate for Envases' base
coating costs to obtain an average per-
color cost. We did not use IMESA's
variable overhead rate included in its
cost worksheet because it appeared to
include IMESA’s company overhead
expenses as well as direct overhead
associated with lithography operations.

Comment 3: Envases claims that the
Department should adjust home market
price by deducting “quantity extra"
surcharges applied to small volume
home market sales.

Petitioners contend that this claim is
untimely under 19 CFR 353.31(a)(i) as it
was not made until the beginning of
verification. Even if it were timely,
petitioners argue that the “quantity
extra" was not applied on a consistent
basis.

DOC Position. We agree with
petitioners and have not made any
adjustment based on a “quantity extra
charge. Envases first made this claim
and provided the data for the price
adjustment at the start of verification.
Therefore, it is untimely under 19 CFR
353.31(a)(i).

Comment 4: Petitioners contend that
the Department should reject Envases’,
claim for home market commissions as
the claim was not made until a month
after the preliminary determination and
after the original scheduled date for
verification,

Envases responds that the claim was
first made prior to the preliminary
determination, a week before the
original scheduled verification and two
months prior to the actual verification
date. Consequently, its claim is timely
under 19 CFR 353.31 and the commission
expense should be allowed.

DOC Position: We agree with
Envases. The commission expense was
reported in time for consideration and
we have made a circumstance of sale
adjustment for comparisons involving
home market sales with commissions, in
accordance with 19 CFR 353.56(a)(2).

Comment 5: Petitioners contend that
Envases' reported inventory carrying
expense for ESP sales does not account
for time in inventory while the
merchandise is in Mexico. Therefore, the
Department should recalculate this
expense to incorporate this component.

Envases contends that it reported its
U.S. inventory carrying expense

correctly. Its calculation includes the
Mexican inventory period since its
methodology incorporates merchandise
in inventory from the time the product
leaves the plant.

DOC Position: We verified that
Envases' inventory carrying expense
included inventory time in Mexico.
Envases’ calculated this part of the
inventory carrying expense using the
U.S. interest rate over the entire
inventory period. Since Department
policy is to use the home market interest
rate for the inventory period that the
merchandise is in the home market, we
recalculated this expense to account for
the time the merchandise is in Mexico,
using the verified Mexican interest rate.
Envases did not provide separate
Mexican and U.S. inventory periods.
Therefore, as best information available,
we calculated the Mexican inventory
period using export shipment data
provided at verification.

Comment 6: Envases contends that
certain home market sales were not
made in the ordinary course of trade
because they were samples or single,
small velume sales to potential
customers. Consequently, in accordance
with 19 CFR 353.46, these sales should
be excluded from calculation of foreign
market value:

DOC Peosition. The information that
Envases has provided in the
questionnaire responses and at
verification does not prove that the
sales in question were samples or
otherwise outside the ordinary course of
trade. The sales in question appear no
different from the other home market
sales reported in that they were of
similar quantities and prices as sales
made to other customers. Consequently,
we have rejected Envases' claim,

Comment 7: Petitioners contend that
the Department should reduce the cost
reported for interior coatings materials,
as incorporated into the difference in
merchandise adjustment, to reflect the
discrepancy between Envases' reported
and actual costs, as noted in the
verification report.

Envases responds that this
discrepancy represents a very small
percentage of the total cost of
manufacture for each pail. Therefore,
the discrepancy should be disregarded
as insignificant.

DOC Position: We have corrected the
reported interior coatings costs based on
our findings at verification.

Continuation of Suspension of
Liquidation

We are directing the U.S. Customs
Service to continue to suspend
liquidation, under section 733(d) of the
Act, of all entries of steel pails from

Mexico, as defined in the “Scope of
Investigation" section of this notice, that
are entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of this notice in
the Federal Register. The U.S. Customs
Service shall continue to require a cash
deposit or posting of a bond equal to the
estimated amounts by which the foreign
market value of the subject merchandise
from Mexico exceeds the United States
price as shown below. This suspension
of liguidation will remain in effect until
further notice.

The weighted-average dumping
margins are as follows:

Manufacturer/producer/exporter

Envases de Plastico, S.A. de CV........
All others

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. In addition, pursuant to
section 735(c)(1) of the Act, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under administrative
protective order, without the written
consent of the Deputy Assistant
Secretary for Investigations, Import
Administration.

If the ITC determines that material
injury, or threat of material injury, does
not exist with respect to steel pails, the
proceeding will be terminated and all
securities posted as a result of the
suspension of liquidation will be
refunded or cancelled. However, if the
ITC determines that such injury does
exist, the Department will issue an
antidumping duty order directing
Customs officials to assess antidumping
duties on steel pails from Mexico
entered, or withdrawn from warehouse,
for consumption, on or after the effective
date of the suspension of liquidation,
equal to the amount by which the
foreign market value exceeds the U.S.
price.

This determination is published
pursuant to section 735(d) of the Act (19
U.S.C. 1673d(d)).
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Dated: March 23, 1890.
Lisa B. Barry,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 80-7447 Filed 3-30-90; 8:45 am|
BILLING CODE 3510-DS-M

INTERNATIONAL TRADE
ADMINISTRATION

[A-122-004]

Steel Reinforcing Bars From Canada;
Intent To Revoke Antidumping Finding

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

AcTioN: Notice of intent to revoke
antidumping finding.

SUMMARY: The Department of
Commerce is notifying the public of its
intent to revoke the antidumping finding
on steel reinforcing bars from Canada.
Interested parties who object to this
revocation must submit their comments
in writing not later than April 30, 1990.

EFFECTIVE DATE: April 2, 1990.

FOR FURTHER INFORMATION CONTACT:
Sheila Forbes or Robert Marenick,
Office of Antidumping Compliance,

International Trade Administration, U.S.

Department of Commerce, Washington,
DC 20230, telephone: (202) 377-5255.

SUPPLEMENTARY INFORMATION:
Background

On April 21, 1964, the Department of
Commerce (“the Department”)
published an antidumping finding on
steel reinforcing bars from Canada (29
FR 5347). The Department has not
received a request to conduct an
administrative review of this finding for
the most recent four consecutive annual
anniversary months,

The Department may revoke an order
or finding if the Secretary of Commerce
concludes that it is no longer of interest
to interested parties. Accordingly, as
required by § 353.25(d)(4) of the
Department's regulations, we are
notifying the public of our intent to
revoke this finding.

Opportunity to Object

Not later than April 30, 1990,
interested parties, as defined in
§ 353.2(k) of the Department's
regulations, may object to the
Department's intent to revoke this
antidumping finding.

Seven copies of any such objections
should be submitted to the Assistant
Secretary for Import Administration,
International Trade Administration,

Room B-099. U.S. Department of
Commerce, Washington, DC 20230.

If interested parties do not request an
administrative review by April 30, 1990,
in accordance with the Department's
notice of opportunity to request
administrative review, or object to the
Department,s intent to revoke by April
30, 1990, we shall conclude that the
finding is no longer of interest to
interested parties and shall proceed
with the revocation.

This notice is in accordance with 19
CFR 353.25(d).

Richard W. Moreland

Acting Deputy Assistant Secretary for
Compliance

[FR Doc. 90-7494 Filed 3-30-90; 8:45 am]
BILLING CODE 3510-DS-M

[C-559-804]

Final Negative Countervailing Duty
Determination: Certain Computer
Aided Software Engineering Products
From Singapore

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice.

sumMmARY: We determine that no
benefits which constitute bounties or
grants within the meaning of the
countervailing duty law are being
provided to manufacturers, producers,
or exporters in Singapore of certain
computer aided software engineering
products (CASE software) as described
in the “Scope of Investigation" section
of this notice.

EFFECTIVE DATE: April 2, 1990.

FOR FURTHER INFORMATION CONTACT:
Roy A. Malmrose, Office of
Countervailing Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, Room 3099, 14th &
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 377-5414.
SUPPLEMENTARY INFORMATION:

Final Determination

Based on our investigation, we
determine that no benefits which
constitute bounties or grants, within the
meaning of section 303 of the Tariff Act
of 1930, as amended (the Act), are being
provided to Singaporean manufacturers,
producers, or exporters of CASE
software.

Case History

Since the last Federal Register
publication pertaining to this
investigation (Preliminary Affirmative
Countervailing Duty Determination:

Certain Computer Aided Software
Engineering Products from Singapore, 55
FR 1596, (January 17, 1990) (Preliminary
Determination)), the following events
have occurred.

We conducted verification in
Singapore, from February 5 though
February 10, 1990, of the questionnaire
responses of the Government of
Singapore (GOS) and Computer Systems
Advisers Research Pte., Ltd. ([CSAR).

Respondents filed supplemental
responses on January 25, 1990, and
March 8, 1990. ADAPSO, a computer
software and services industry
association, filed two submissions on
March 9, and 20, 1990. Case briefs were
filed by petitioner and respondents on
March 14, 1990; rebuttal briefs were filed
on March 18, 1990. Respondents made an
additional submission on March 22,
1990; however, this submission was filed
too late for consideration in this final
determination.

Scope of Investigation

The United States has developed a
system of tariff classification based on
the international harmonized system of
Customs nomenclature. On January 1,
1989, the U.S. tariff schedules were fully
converted to the Harmonized Tariff
Schedules (HTS), as provided for in
section 1201 et seq. of the Omnibus
Trade Competitiveness Act of 1988. All
merchandise entered or withdrawn from
warehouse for consumption on or after
this date will be classified solely
according to the appropriate HTS item
number(s). The HTS item number(s) are
provided for convenience and customs
purposes. The written description
remains dispositive as to the scope of
the product coverage.

The products covered by this
investigation are “front-end" Compuler
Aided Software Engineering (CASE)
tools, including all updated versions,
which have been imported from
Singapore, whether labelled or
unlabelled, on a carrier medium, These
software products are personal
computer-based tools which run in the
Disk Operating System (DOS)
environment and are designed to
automate the various stages of the
software development tasks of defining
user requirements, conducting systems
analysis activities, and creating a
detailed design specification for the
software system under development.
There are a number of standardized
engineering techniques which front-end
CASE tools are designed to automate.
These include techniques of “structured
analysis,” “structured design," and
"data modeling,” among others. All
front-end CASE tools are designed to
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produce logically validated and
documented systems specifications,
which in turn are used as detailed
“blueprints’ for the actual writing of
application codes.

These front-end stages of the software
development lifecycle are contrasted
with the “back-end" life-cycle stages of
coding, testing, and maintenance. Back-
end CASE tools are not covered by this
investigation.

Although front-end CASE tools
generally are imported on recorded
floppy disks, they may also be imported
on other carrier media. The subject
merchandise is currently classifiable
under HTS item numbers 8524.21.30.80,
8524.22.20.00, 8524.23.20.00, and
8524.90.40.80.

Analysis of Programs

For purposes of this final
determination, the period for which we
are measuring bounties or grants (“the
review period") is calendar year 1988,
which corresponds to the fiscal year of
CSAR. Based upon our analysis of the
petition, the responses to our
questionnaires, and verification, we
determine the following:

1. Programs Determined Not To Confer
Bounties or Grants

We determine that the following
programs do not confer bounties or
grants on the manufacture, production,
or exportation of CASE software in
Singapore.

A. Information Technology Institute (ITI)
Development of CASE Software

The Committee on National
Computerization (CNC) was formed in
1980 to study and recommend a policy
for national computerization. This
committee's report, which was
completed in October 1980, contained a
series of recommendations, including
the creation of a National Computer
Board (NCB), to implement CNC's
recommendations. The three major tasks
of the NCB are (1) to promote national
computerization by taking the lead in
computerizing the public sector, (2) to
coordinate the training and development
of computer software professionals, and
(3) to promote the growth of the
computer software and services
industry. The main economic objective
set by the government for the computer
software and services industry was to
develop Singapore into a software
center by the 1990’s.

With the launching of the national
computerization efforts in 1981, the NCB
and the Singapore Ministry of Defense
(MOD) conducted two parallel and
coordinated initiatives in software
engineering. The MOD established the

Information Engineering Centre (IEC) to
address the productivity and quality
issues in software development life-
cycles. The NCB established a Software
Engineering Department (SED) to
develop software creation
methodologies and productivity tools.
The efforts of the IEC and the SED were
combined in 1983 into the Joint Software
Engineering Program (JSEP).

One of the first experimental projects
of ]SEP was the development of
software tools to support certain in-
house software engineering methods.
The first prototype was a data
dictionary, which was developed in
September 1983. After testing within the
government, it was determined that the
prototype was too slow. Thus, continued
work on the prototype was terminated.
Following the termination of the data
dictionary project, the JSEP initiated an
effort in 1985 to develop more advanced
software engineering tools running on
personal computers. The result of this
initiative was the CASE product known
as Picture Oriented Software
Engineering (POSE).

In 1986, JSEP became the Information
Technology Institute (ITI), as part of the
NCB. ITI undertakes applied research
and development in information
technology. ITI has five main objectives:
(1) to collaborate with industry in joint
applied research projects by offering
innovations of potential commercial
value to the local industry for product
development and marketing; (2) to
transfer technology and expertise from
international technology leaders to both
the local industry and the computer
community; (3) to build an indigenous
capability in exploiting state-of-the-art
information technology; (4) to foster an
applied research culture in Singapore
and help accelerate the growth of
capable and enterprising research and
development manpower in Singapore;
and (5) to promote the creative and
productive use of information
technology in industry and society. ITI
focuses its research efforts on software
engineering, computer and
communications technology, and
knowledge systems,

In February 1986, NCB invited 20
companies in Singapore to bid for the
rights to market the POSE prototypes
and to participate in the continued
development of the product. The
guidelines for submission of bids
required each bid to contain specific
proposals concerning: (1) marketing, (2)
pricing, (3) royalty payment, (4)
continued joint development, and (5)
product ownership. Of the 20 companies
invited, two submitted bids. However,
only the proposal of Computer Systems
Advisers Pte., Ltd. (CSA), the parent

company of CSAR, met ITI's threshold
criteria by addressing each factor listed
in ITI's bid guidelines. Therefore, ITI
“shortlisted" CSA for further evaluation
and discussion of its bid.

As part of its evaluation of CSA's bid,
ITI officials traveled to the United
States to visit potential distributors of
POSE and provide product
demonstrations. As a result of this trip,
it was determined by ITI and CSA that
in order to market POSE effectively,
CSA would need to establish a
subsidiary in the United States,
Furthermore, in the course of its
discussions with CSA, ITI questioned
the sales projections made by CSA in its
bid. ITI believed, on the basis of its
knowledge of the CASE market, that
CSA's sales projections were overly
conservative. Pursuant to its evaluation
of CSA's bid and discussions with CSA,
ITI worked with CSA in the
development of a revised business plan.
This revised business plan provided for
the establishment of a U.S. subsidiary
and set out a second set of sales
projections premised upon a revised
marketing strategy and new set of
assumptions and estimations concerning
the size and growth of the front-end
CASE market. During verification we
examined the sales projections in CSA's
revised business plan. As a result of our
review, we have no basis to believe that
the revised sales projections were
unrealistic or otherwise unreasonable.

CSA was finally chosen by ITI as its
“industry partner" on the basis of the
revised business plan and because: (1)
CSA was developing a UNIX-based
CASE tool for minicomputers (2) CSA
had an established distribution system
and was planning to establish a U.S.
subsidiary for the marketing of POSE,
and (3) CSA was committed to further
development of POSE in conjunction
with ITI. In October 1986, the parties
signed a two-year contract for the
worldwide marketing and continued
commercial development of POSE.
Subsequently, CSA assigned its rights
and delegated its obligations under the
agreement to its subsidiary, CSAR. After
the 1986 agreement expired, a second
contract was signed in 1988.

In order to determine whether CSA
received a countervailable benefit from
its agreement with ITI we must first
determine whether the benefit, if any,
was provided to a specific enterprise or
industry, or group of enterprises or
industries. Because ITI's applied
research and development work is
limited to the information technology
industry and because POSE was
provided to one particular company, we
determine that any benefit provided by
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ITI was limited to a specific enterprise
or industry.

In the context of determining if CSA
received any benefit we examined
whether ITI acted reasonably from a
commercial standpoint in entering into
the two agreements with CSA. In 1986
and 1988, prior to the signing of the two
contracts with CSA, ITI was in a
position to evaluate the total expected
royalties it would earn and the total
costs it had incurred and would incur. In
both 1986 and 1988, the discounted value
of ITT's expected revenues from the
second set of sales projections was
greater than ITI's accumulated incurred
costs and discounted future costs. On
this basis, we determine that there was
a commercial basis for ITI to enter into
the agreements with CSA. Because ITI
acted reasonably from a commercial
standpoint, we determine that no benefit
was provided to CSA under this

program.
B. Alleged Operational Subsidy

Petitioner alleged that the
Government of Singapore provided a $15
million grant to CSAR and loaned
government employees to CSAR, at no
cost to CSAR, for the purpose of
launching POSE software in the U.S.
market. We verified that a $15 million
grant was not provided to the
respondent company.

However, for a period of one year,
commencing in November 1987, one IT]
staff member worked for CSAR's U.S.
subsidiary providing training and
technical support. The employee
remained on the payroll of NCB during
the assignment to CSAR. However,
CSAR agreed to reimburse NCB for the
employee’s remuneration and all
benefits to which the employee was
entilled as an employee of the NCB. We
verified that the employee's salary and
bonuses for the year-long attachment
were reimbursed to NCB by CSAR.
Therefore, we determine that no benefit
was provided under this program.

II. Programs Preliminarily Determined
Not to Be Used

We determine that the following
programs were not used by the
manufacturers, producers, or exporters
in Singapore of CASE software during
the review period.

A. Product Development Assistance
Scheme (PDAS)

PDAS was introduced to encourage
local Singapore companies to develop
and design new products or processes.
This program is administered by the
Economic Development Board (EDB)
under the powers delegated by the
Minister of Trade and Industry to the

EDB in the EDB Act. It provides
reimbursement of certain product
development expenses to companies
with at least 30 percent ownership by
Singaporeans. If a commercial product is
developed and then successfully
marketed, a royalty arrangement is
employed in order for the company to
pay back the original grant.

On verification we found that CSA
received a PDAS grant with respect to
its UNIX-based CASE product. EDB
records showed that CSA received
funding for the research and
development of this product between
1985 and 1987. We verified that the
funds were used to partially pay for
salaries, hardware and software
purchases, and computer rentals solely
related to CSA's UNIX-based CASE
product, Therefore, we determine that
there was no benefit conferred upon the
subject merchandise under this program.

B. Double Deduction of Research and
Development Expenses

C. Expansion of Established Enterprises
D. Investment Allowance
E. Initiatives in New Technologies

F. Software Development Assistance
Scheme

G. Capital Assistance Scheme

H. Research and Development
Assistance Scheme

I. OHQ Operational Headquarters
Program

J. Double Deduction of Export Promotion
Expenses

K. Production for Export

L. Warehousing and Servicing
Incentives

M. Small Industries Technical
Assistance Scheme .

Comments

Comment 1: Respondents argue that
the petitioner does not have standing to
pursue the investigation because (a) it
does not produce a “like product” and
(b) the U.S. industry does not support
the petition.

Petitioner contends that it does have
standing because it produces a “like
product” and, in support of its position,
cites an article in PC Magazine, which
compares both petitioner’s product and
POSE. Petitioner argues that because the
purpose of the article was to compare
front-end CASE tools, by definition, all
of the tools compared are “like
products.” Lastly, petitioner argues that
the U.S. industry has not provided
anything to the Department which states
that it does not support the petition.

DOC position: Under the
Department’s procedural regulations,
any allegation that the petitioner lacks
standing must be submitted not later
than 10 days before the scheduled date
of the preliminary determination. (See 19
CFR 355.31(c)(2).) Respondents first
submitted standing arguments on
January 3, 1990. The preliminary
determination in this investigation was
January 8, 1990. Therefore, respondents’
arguments that petitioner lacks standing
were untimely.

While on March 20, 1990, after the
submissien of petitioner’s rebuttal brief,
we received a letter from ADAPSO
requesting the termination of the
investigation, we have not terminated
the investigation because it is not clear
that ADAPSO represents a majority of
the domestic industry. For example, we
also received a letter from Index
Technologies shortly before our final
determination, which urged caution in
the application of the count