3-14-90
Vol. 55 No. 50

Wednesday
March 14, 1990

===

:

|

|

"
I
I

e

]

|

I
W

a

!in..

f

United States SECOND CLASS NEWSPAPER
Government

s 4 . Postage and Fees Paid
p”n“ng Ofﬂce us Gove?nmenl Printing Office
SUPERINTENDENT

(ISSN 0097-6326)
OF DOCUMENTS
Washington, DC 20402

OFFICIAL BUSINESS
Penalty for private use, $300







3-14-90 — Wednesday
Vol. 55  No. 50 = . March 14, 1990
Pages 9407-8708 -

Briefings on How To Use the Federal Register

For information on briefings in Durham, NC and Salt Lake
City, UT, and Washington, DC, see announcement on the
inside cover of this issue.




Federal Register / Vol. 55, No. 50 / Wednesday, March 14, 1990

FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Administration, Washington, DC 20408, under the
Federal Register Act (49 Stat. 500, as amended; 44 U.S.C. Ch.
15) and the regulations of the Administrative Committee of the
Federal Register (1 CFR Ch. I). Distribution is made only by the
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The seal of the National Archives and Records Administration
authenticates this issue of the Federal Register as the official
serial publication established under the Federal Register Act. 44
U.S.C. 1507 provides that the contents of the Federal Register
shall be judicially noticed.

The Federal Register will be furnished by mail to subscribers
for $340 per year in paper form; $195 per year in microfiche
form; or $37,500 per year for the magnetic tape. Six-month
subscriptions are also available at one-half the annual rate, The
charge for individual copies in paper or microfiche form is $1.50
for each issue, or $1.50 for each group of pages as actually
bound, or $175.00 per magnetic tape. Remit check or money
order, made payable to the Superintendent of Documents, U.S.
Government Printing Office, Washington, DC 20402, or charge to
your GPO Deposit Account or VISA or Mastercard.

There are no restrictions on the republication of material
appearing in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 55 FR 12345.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche
Magnetic tapes
Problems with public subscriptions

Single copies/back copies:
Paper or fiche
Magnetic tapes
Problems with public single copies

FEDERAL AGENCIES

Subscriptions:
Paper or fiche
Magnetic tapes
Problems with Federal agency subscriptions

523-5240
275-3328
523-5240

For other telephone numbers, see the Reader Aids section
at the end of this issue.

THE FEDERAL REGISTER

WHAT IT IS AND HOW TO USE IT

WHEN:
WHERE:

Any person who uses the Federal Register and Code of
Federal Regulations.

The Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public's role in the
development of regulations.

2. The relationship between the Federal Register and Code

of Federal Regulations.
3. The important elements of typical Federal Register

documents.
4, An introduction to the finding aids of the FR/CFR
system.

To provide the public with access to information
necessary to research Federal agency regulations which
directly affect them. There will be no discussion of
specific agency regulations.

DURHAM, NC

March 20, at 9:30 a.m.

Duke University,

Von Cannon Hall, Bryan Center,
Durham, NC.

RESERVATIONS: 9819-684-3030.

WHEN:
WHERE:

SALT LAKE CITY, UT

March 29, at 9:00 a.m.

State Office Building Auditorium,
Capitol Hill,

Salt Lake City, UT.

RESERVATIONS: Call the Utah Department of

WHEN:
WHERE:

Administrative Services, 801-538-3010.

WASHINGTON, DC

March 29, at 9:00 a.m.

Office of the Federal Register,

First Floor Conference Room,

1100 L Street NW., Washington, DC,

RESERVATIONS: 202-523-5240.




Contents

Federal Register
Vol. 55, No. 50

Wednesday, March 14, 1990

Administrative Conference of the United States
NOTICES

Meetings:

Adjudication and Regulation Committees, 9476

Agricultural Marketing Service
RULES
Grapes grown in California, 9416

Tomatoes, canned; grade standards, 9412
PROPOSED RULES

Almonds grown in California, 9457
Oranges (navel and Valencia) grown in Arizona and
California, 9453
Potatoes (Irish) grown in—
Washington, 8460

Agriculture Department
See Agricultural Marketing Service; Forest Service

Antitrust Division

NOTICES

National cooperative research notifications:
» UNIX International, Inc., 9517

Army Department
NOTICES
Environmental statements; availability, etc.:
Fort Belvoir Engineer Proving Ground, VA, 9488
Military traffic management:
Personal property carrier review board procedures, 9488

Centers for Disease Control

NOTICES

NIOSH/MSHA-certified chemical cartridge respirators;
maximum use concentrations, 9506

Coast Guard
PROPOSED RULES
Drawbridge operations:
South Carolina, 9466
Regattas and marine parades:
Fox 49 River Grand Prix, 9465

Commerce Department

See International Trade Administration; National Oceanic
and Atmospheric Administration

Consumer Product Safety Commission
NOTICES

Settlement agreements:
Buddha's Inc. et al., 9485

Defense Department
See Army Department

Defense Nuclear Facilities Board
NOTICES
Recommendations:

Energy Department high-priority defense nuclear
facilities; design, construction, operation, and
decommissioning standards, 8487

Education Department
NOTICES
Agency information collection activities under OMB review,
9489
Grants and cooperative agreements; availability, etc:
Jacob K. Javits gifted and talented students education
program, 9654
Technology education demonstration program, 9630

Energy Department

See also Federal Energy Regulatory Commission
NOTICES

Patent licenses, exclusive:
Lowenthal, John R., 9489

Environmental Protection Agency
RULES
Air quality implementation plans; approval and
promulgation; various States:
Connecticut, 9442
Pesticides; tolerances in food, animal feeds, and raw
agricultural commodities:
Fluazifop-butyl, 9444
Superfund program:
National priorities list; uncontrolled hazardous waste
sites, 9688
PROPOSED RULES
Pesticides; tolerances in food, animal feeds, and raw
agricultural commodities:
Captan, 9467
NOTICES
Agency information collection activities under OMB review,
9501, 9502
(2 documents)
Hazardous waste:
Plastic waste, methods to manage and control; report to
Congress; availability, 9502
Pesticide registration, cancellation, etc.:
Mycogen Corp. et al., 9503
Pesticides; emergency exemptions, etc.:
Metalaxyl, etc., 9503
Toxic and hazardous substances control:
Chemical testing—
Data receipt, 9504

Executive Office of the President
See Presidential Documents

Federal Aviation Administration
RULES
Terminal control area (TCA) classification and TCA pilot
and navigational equipment requirements
Correction, 9418

Federal Communications Commission
RULES
Practice and procedure:
Materials not routinely availabile for public inspection,
inspection requests; technical amendment, 9444
Radio stations; table of assignments:
California, 9445
Nevada, 9445



iv Federal Register / Vol. 55, No. 50 / Wednesday, March 14, 1990 / Contents

New Mexico, 8446
New York, 9446
PROPOSED RULES
Radio stations; table of assignments:
Arkansas, 9468
Arkansas et al., 9468

Federal Deposit Insurance Corporation
NOTICES
Meetings; Sunshine Act, 9535

Federal Energy Regulatory Commission
NOTICES
Electric rate, small power production, and interlocking
directorate filings, etc.:
Northeast Utilities Service Co. et al.; correction, 9536
Hydroelectric applications, 9495
Natural gas pipeline rate filings:
Nora Transmission Co. et al.; correction, 9536
Natural Gas Policy Act:
Self-implementing transactions, 9490
Applications, hearings, determinations, etc.:
ARCO 0il & Gas Co. et al., 9499
Kentucky West Virginia Gas Co., 9500
Northwest Pipeline Corp., 9500
OXY USA Inc. et al., 8501
Ringwood Gathering Co.; correction, 9536

Federal Maritime Commission
NOTICES
Agreements filed, etc., 9504, 9505
(3 documents)
Agreements filed, etc.; correction, 9536
(3 documents)
Casualty and nonperformance certificates:
Special Expeditions, Inc., et al., 9505
Meetings; Sunshine Act, 9535

Federal Railroad Administration
PROPOSED RULES
Railroad accident reporting, 9469
NOTICES
Exemption petitions, etc.:
National Railroad Passenger Corp. (Amtrak), 9532
Special safety inquiry; railroad safety reporting
requirements; hearing date, 9532

Federal Reserve System

NOTICES

Applications, hearings, determinations, etc.:
KD Bancshares, Inc.; correction, 9505
Saban S.A. et al., 9508

Fish and Wildlife Service
RULES
Atlantic striped bass; Federal moratorium terminated, 9451
Endangered and threatened species:
Dwarf wedge mussel, 9447
PROPOSED RULES
Endangered and threatened species:
Gentian pinkroot, 9472
Migratory bird hunting:
Seasons, limits, and shooting hours; establishment, etc.,
9618

Food and Drug Administration

RULES

Organization, functions, and authority delegations:
Commissioner Office et al., 9418

NOTICES
Biological products:
Export applications—
Novapath Immunoblot HIV Diagnostic Assay, 9507
Human drugs:
Patent extension; regulatory review period
determinations—
Clozaril, 9509
Vivotif Berna Vaccine, 9509
Meetings:
Advisory committees, panels, etc., 9507

Forest Service

NOTICES

Pacific Northwest Region (Oregon and Washington);
newspapers used for publication of legal notice of
appealable decisions, list, 9476

Health and Human Services Department

See Centers for Disease Control; Food and Drug
Administration; Health Care Financing Administration;
Public Health Service

Health Care Financing Administration

RULES

Medicare, medicaid, and clinical laboratories improvement:
Laboratories regulations; revision, 9538

Health Resources and Services Administration
See Public Health Service

Housing and Urban Development Department

NOTICES

Grants and cooperative agreements; availability, etc.:
Neighborhood development demonstration program, 9612

Indian Affairs Bureau

NOTICES

Irrigation projects; operation and maintenance charges:
Blackfeet Irrigation Project, MT, 9511

Interior Department
See Fish and Wildlife Service; Indian Affairs Bureau; Land
Management Bureau; Minerals Management Service

Internal Revenue Service
RULES
Income taxes:
Consolidated return regulations—
Intercompany transactions and property distributions,
9420
Subsidiary stock dispositions and deconsolidations,
9426
Salvage and reinsurance treatment, 9424
Procedure and administration:
Treaty-based return positions, 9438
PROPOSED RULES
Income taxes:
Consolidated return regulations—
Intercompany transactions and property distributions;
cross reference, 9462
Intercompany transactions and property distributions;
public hearing, 9461
Subsidiary stock dispositions and deconsolidations;
cross reference, 9463
Subsidiary stock dispositions and deconsolidations;
public hearing, 9464
Salvage and reinsurance treatment; cross reference, 9464




Federal Register / Vol. 55, No. 50 / Wednesday, March 14, 1990 / Contents

NOTICES
Art Advisory Panel; closed meetings; report availability,
9532
Meetings:
Art Advisory Panel, 9533

International Trade Administraticn
NOTICES
Antidumping:
Cyanuric acid and its chlorinated derivatives from Japan,
9478

International Trade Commission
NOTICES
Import investigations:
Carbonated candy products, methods of making, 9513
Electrically resistive monocomponent toner and “black
powder" preparations; imposition of sanctions for
breaches of Commission protective order, 9514
Imported breast prostheses and manufacturing processes,
9515
Mexico's recent trade and investment liberalization
measures and future U.S.-Mexican trade relations
prospects; Phase II, 9515
Pressure-sensitive PVC battery covers from West
Germany, 9515

Interstate Commerce Commission
NOTICES
Agency information collection activities under OMB review,
9516
Railroad services abandonment:
Ann Arbor Railroad Co., 9516

Justice Department
See also Antitrust Division
NOTICES

Pollution control; consent judgments:
J.Y. Arnold & Associates, Inc., 9517
RE.A.G. et al.,, 9517

Labor Department
NOTICES
Meetings:
President's Committee on International Labor
Organization, 9518

Land Management Bureau

NOTICES

Coal leases, exploration licenses, etc.:
Utah, 9511

Realty actions; sales, leases, etc.:
Arizona; correction, 9512

Minerals Management Service
NOTICES
Agency information collection activities under OMB review,
9512
Environmental statements; availability, etc.:
Beaufort Sea—
Lease sale, 8513

National Aeronautics and Space Administration
RULES
Acquisition regulations:

Quality and productivity improvement plans, 9446

NOTICES
Information processing standards, Federal:
Waiver requests—
Goddard Space Flight Center, MD, 9518

National Critical Materials Council
NOTICES
Meetings:
Superconductivity National Commission, 9518

National Institute for Occupational Safety and Health
See Centers for Disease Control

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Atlantic striped bass; CFR Part removed, 9451
NOTICES
Fishery management councils; hearings:
South Atlantic—
Red drum, 9479
Grants and cooperative agreements; availability, etc.:
Fishing industry research and development projects—
Marine Fisheries Initiative funds; Gulf of Mexico
fishery resources use, 9480
Meetings:
Caribbean Fishery Management Council, 9485

Nuclear Regulatory Commission

NOTICES

Environmental statements; availability, etc.:
Houston Lighting & Power Co. et al., 9518

Applications, hearings, determinations, etc.:
Connecticut Yankee Atomic Power Co., 9519
Duke Power Co., 9520

Personnel Management Office
RULES
Excepted service:
Candidate selection procedures, 9407

Postal Service
NOTICES
Meetings; Sunshine Act, 9535

Presidential Documents

EXECUTIVE ORDERS

Nicaragua; termination of U.S. National Emergency (E.O.
12707), 9707

Public Health Service
See also Centers for Disease Control; Food and Drug
Administration
NOTICES
Organization, functions, and authority delegations:
Health Resources and Services Administraticn
Rural Health Policy Office, 9510

Research and Special Programs Administration
NOTICES
Hazardous materials:
Inconsistency rulings, etc.—
Navy Department; Nuclear Free Zone Act, Oakland,
CA, 9676

Securities and Exchange Commission

NOTICES

Self-regulatory organizations; proposed rule changes:
American Stock Exchange, Inc., 9523




Vi Federal Register / Vol. 55, No. 50 / Wednesday, March 14, 1990 / Contents

New York Stock Exchange, Inc., 9523

Applications, hearings, determinations, eic.:
Charter National Life Insurance Co. et al., 8526
Heartland Financial, Inc,, 8528
Redken Laboratories, Inc., 8528
Sahara Operating Limited Partnership et al., 9529
Security Equity Variable Life Separate Account, 9529

Small Business Administration
NOTICES
Disaster loan areas:

Georgia, 9530

State Department
NOTICES
Meetings:
International Telegraph and Telephone Consultative
Committee, 9530
Oceans and International Environmental and Scientific
Affairs Advisory Committee, 9530

Tennessee Valley Authority
NOTICES
Privacy Act:

Systems of records, 9531

Transportation Department

See Coast Guard; Federal Aviation Administration; Federal
Railroad Administration; Research and Special
Programs Administration

Treasury Department
See Internal Revenue Service

United States Information Agency
NOTICES
Agency information collection activities under OMB review,
9533
Art objects, importation for exhibition:
Art of Central Africa: Masterpieces from the Berlin
Museum Fur Volkerkunde, 9533
From Poussin to Matisse: The Russian Taste for French
Painting, 9534

Separate Parts In This Issue

Part Il
Department of Health and Human Services, Health Care
Financing Administration, 9538

Part lll
Department of Housing and Urban Development, 9612

Part IV
Department of the Interior, Fish and Wildlife Service, 9618

Part V
Department of Education, 9630

Part Vi
Department of Education, 9654

Part VII
Department of Transportation, Research and Special
Programs Administration, 9676

Part Vill
Environmental Protection Agency, 9688

Part IX
The President, 9707

Reader Aids

Additional information, including a list of public
laws, telephone numbers, and finding aids, appears
in the Reader Aids section at the end of this issue.

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative fist of the parts affected this month can be found in
the Reader Aids section at the end of this issue.

3CFR 40 CFR
52
180
300

Proposed Rules:
180.

42 CFR
74
405

Proposed Rules:
73 (2 documents)

48 CFR

1852
49 CFR
Proposed Rules:
1 (5 documents) 225.

33 CFR
Proposed Rules:
100




9407

Rules and Regulations

Federal Register
Vol. 55, No. 50

Wednesday, March 14, 1990

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 302
RIN: 3206~-AD73

Considering Candidates for Excepted
Appointment

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is revising its
regulations governing procedures used
to refer and select candidates for
appointments in the excepted service.
The revised regulations clarify agencies'
responsibility to afford priority
consideration for reemployment to
candidates who are legally entitled to it
and agencies' authority to consider other
candidates for reemployment ahead of
candidates for new appointment. The
regulations also authorize use of
alternative plans for ranking and
referring candidates for employment or
reemployment in the excepted service.
EFFECTIVE DATE: April 13, 1990.

FOR FURTHER INFORMATION CONTACT:
Tracy Spencer, (202) 632-6817.
SUPPLEMENTARY INFORMATION: OPM
issued regulations proposing these
changes on September 12, 1989 (54 FR
37885). Comments on the proposed
regulations were received from two
Federal agencies and one individual. All
of the comments suggested that the
regulations require all candidates on the
priority reemployment list to be
considered ahead of other candidates
and that the regulations state more
clearly that provision of reemployment
consideration to any other candidates is
optional. These changes have been
adopted. We have also adopted
suggestions that the regulations specify
the minimum geographic area and

timeframe in which priority
reemployment consideration must be
provided and permit exceptions to the
requirement to select from the priority
list on the same basis as is done in the
competitive service. Candidates entitled
to priority reemployment consideration
must be afforded such consideration in
the commuting area where they were
separated (unless broader geographic
consideration is needed to satisfy an
employee’s right following recovery
from injury or disability) for a 2-year
peried. These requirements parallel
those for career employees in the
competitive service.

We did not adopt suggestions to
eliminate requirements for ranking
candidates or observing veterans
preference on priority reemployment
and reemployment lists. Since
employees in the excepted service are
hired under many different appointing
authorities, with different requirements
and procedures, reemployment
frequently involves change in appointing
authority which is subject to statutory
veterans preference requirements. We
have, however, permitted agencies to
exclude reemployments from rating and
ranking requirements when the
appointees are returning to a position at
the same or lower grade, in the same
agency and commuting area, and under
the same appointing authority as the
position last held.

With these changes, we are adopting
the proposed regulations as final.
Specific sections affected by these
changes are: § 302.101, to which a new
paragraph (c)(11) is added; § 302.105,
which is revised; § 302.203, in which
paragraphs (a), (b), (c), (d), (e), (f), and
(g) are redesignated as paragraphs (1),
(2), (3). (4), (5), (6), and (7) respectively,
the introductory text is designated as
paragraph (a), and the undesignated
paragraph is designated as paragraph
(b); § 302.302, in which conforming
amendments are made in paragraph (a);
§ 302.303, in which paragraphs (a), (b),
and (c) are revised; § 302.304, which is
retitled and revised; § 302.401, in which
the first sentence of paragraph (a) and
paragraph (a)(1) are revised; and
§ 302.402, which is revised. We are,
however, republishing part 302 in its
entirety for the convenience of the
reader. In this republication, we have
also made nomenclature changes
throughout part 302.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(h)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because the regulations affects only the
procedures used to appoint certain
Federal employees.

List of Subjects in 5 CFR Part 302

Administrative practice and
procedure, Government employees.

Office of Personnel Management.
Constance Berry Newman,
Director.

Accordingly, OPM is revising 5 CFR
part 302 to read as follows:

PART 302—EMPLOYMENT IN THE
EXCEPTED SERVICE

Subpart A—General Provisions

Sec,

302.101 Positions covered by regulations.

302.102 Method of filling positions and
status of incumbents.

302.103 Definitions.

302.104 Applicability of regulations to
applicants and employees.

302.105 Special agency plans,

Subpart B—Eligibility Standards

302.201 Persons entitled to veteran
preference.

302.202 Qualification requirements

302.203 Disqualifying factors.

Subpart C—Accepting, Rating and
Arranging Applications

302.301
302.302
302.303
302.304

Subpart D—Selection and Appointment;
Reappointment; and Qualifications for
Promotion

302.401 Selection and appointment.
302.402 Reappointment.
302.403 Qualifications for promotion.

Receip! of applications.
Examination of applicants.
Maintenance of employment lists.
Order of consideration.

Subpart E—~Appeals
302.501 Entitlement.

Authority: 5 U.S.C. 1302, 3301, 3302, 8151,
E.O. 10577 (3 CFR 1954-1958 Comp., p. 218);
§ 302.105 also issued under 5 U.S.C. 1104,
Pub. L. 95454, sec. 3(5); § 302.501 also issued
under 5 U.S.C. 7701 et seq.




9408

Federal Register / Vol. 55, No. 50 /| Wednesday, March 14, 1990 / Rules and Regulations

Subpart A—General Provisions

§302.101 Positions covered by
regulations.

(a) Positions covered. With respect to
the application of veteran preference,
this part applies to each position in the
Executive Branch of the Federal
Government that isnot in the
competitive service and that is subject
to the provisions of title 5, United States
Code, or subject to a statutory
requirement to follow the veteran
preference provisions of title 5. With
respect to restoration rights that are due
to compensable injury and appeals
therefrom, this part applies to those
positions covered by 5 U.S.C. 8101(1)
that are not in the competitive service.

(b) Positions not covered. This part
does not apply to a position or
appointment that is required by the
Congress to be confirmed by, or made
with the advice and consent of, the
Senate,

(¢) Positions exempt from
appointment procedures. In view of the
circumstances and conditions
surrounding employment in the
following classes of positions, an agency
is not required to apply the appointment
procedures of this part to them, but each
agency shall follow the principle of
veteran preference as far as
administratively feasible and, on the
request of a qualified and available
preference eligible, shall furnish him/her
with the reasons for his/her
nonselection. Also, the exemption from
the appointment procedures of this part
does not relieve agencies of their
obligation to accerd persons entitled to
priority consideration (see § 302.103)
their rights under 5 U.S.C. 8151:

(1) Positions filled'by persons
appointed without pay or at.pay of $1 a
year;

(2) Positions-outside the continental
United States and outside the State of
Hawaii and the Commonwealth of
Puerto Rico when filled by persons
resident in the locality, and positions in
the State of Hawaii and the
Commonwealth of Puerto Rico when
paid in accordance with prevailing wage
rates;

(3) Positions which the exigencies of
the national defense program demand
be filled immediately before lists of
qualified applicants can be established
or used, but appeintments to these
positions shall be temporary
appointments not to exceed 1 year
which may be renewed for 1 additional
year at the discretion of the agency:

(4) Positions filled by appointees
serving on-an irregular or occasional
basis whose hours or days of werk are
not based on a prearranged schedule

and who are paid only for the time when
actually employed or for services
actually performed;

(5) Positions paid on a fee basis;

(6) Positions included in Schedule A
(see subpart C of part 213 of this
chapter) and similar types of positions
when OPM agrees with the agency that
the positions should be included
hereunder;

(7) Positions included in Schedule C
(see subpart Cof part 213 of this
chapter) and positions excepted by
statute which are of a confideatial,
policy-making, or policy-advocating
nature;

(8) Student Trainee positions when
filled under'Schedule B (see subpart C of
part 213 of this«chapter);

(9) Positions filled by noncareer
executive assignment (see subpart F of
part 305 of this chapter);

(10) Attorney positions; and

(11) Positions filled by reemployment
of an individual in the same agency -and
commuting area, at the:same or lower
grade, and under the same appointing
authority as the position lastheld;
Provided That, there are no candidates
eligible for the position on the agency's
priority reemployment list established in
accordance with § 302.303.

§ 302.102 Method of filling positions and
status of incumbent.

(a) To the extent permitted by statute
and this chapter, each appointment,
position change,-and removal in the
excepted service shall be made in
accordance with any regulations or
practices that the head of the agency
concerned finds necessary.

(b) Except as authorized under
paragraph (c) of this section, a person
appointed to an excepted position does
not acquire a competitive status by
reason of the appointment. When an
employee serving under a nontemporary
appointment in the competitive service
is selected for an excepted appointment
or for noncareer executive assignment,
the agency must—

(1) Inform the employee that, because
the position is in the excepted service, it
may not be filled by a competitive
appointment, and thatacceptance of the
proposed appointment will take him/her
out of the competitive service while he/
she occupies the position; and

(2) Obtain from the employee a
written statement that he/she
understands he/she is leaving the
competitive service voluntarily to accept
an appointment in the excepted service.

(c) Upon:a finding by OPM that in a
particular situation the action will be in
the interest of good administration, OPM
may authorize an agency to make
appointments to specified positions in

the excepted service in the same manner
as to positions in the competitive
service. Persons given career-
conditional or career appointments
pursuant to a specific authorization by
OPM under this paragraph may acquire
a competitive status as provided in part
315 of this chapter.

§ 302.103 Definitions.

Person entitled to priority
consideration means a person who was
furloughed or separated without
misconduct, from a position without
time limit, because of a compensable
injury and whose recovery takes longer
than 1 year from the date compensation
began. To be eligible under this part the
person must apply for reappointment to
his or her former agency within 30 days
of the date of cessation of
compensation.

§ 302.104 Applicability of regulations to
applicants and employees.

Each agency shall follow the
provisions of this part relating to
examination, rating, and selection for
appointment.of an applicant whena
qualified preference eligible or person
entitled to priority consideration applies
for appointment to a position covered by
this part. Each agency, in its discretion,
may follow these provisions whenmno
preference eligible or person entitled to
priority consideration applies.

§302.105 Special agency plans.

An agency having a position subject
to this part may establish a system
which will result in granting to eligible
persons the preference or priority
consideration referred toin sections
1302(c) or 8151 of title 5, United States
Code, but which does not conform to all
the procedural requirements set forth in
this part. The agency establishing sucha
system must ensure that all eligible
applicants entitled to veteran preference
or priority consideration receive at least
as much advantage in referral as they
would receive under the procedures set
forth in this part.

Subpart B—Eligibility Standards

§ 302.201 Persons entitied to veteran
preference.

In actions subject to this part, each
agency shall grant veteran preference as
follows:

(a) When numerical scores are used in
the evaluation and referral, the agency
shall grant 5. additional points to
preference eligibles under section
2108(3) (A) and (B) of title 5, United
States Code, and 10 additional points to
preference eligibles under section
2108(3) {C) through {G) of that title.
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(b) When eligible candidates are
referred without ranking, the agency
shall note preference as “CP" for
preference eligibles under 5 U.S.C.
2108(3)(C), as “XP" for preference
eligibles under 5 U.S.C. 2108(3) (D)
through (G), and as “TP" for all other
preference eligibles under that title.

§302.202 Qualification requirements.

Before making an appointment to a
position covered by this part, each
agency shall establish qualification
standards such as those relating to
experience and training, citizenship,
minimum age, physical condition, etc.,
which shall relate to the duties to be
performed. An agency may delegate the
establishment of standards relating to a
group of positions or a specific position
to the appropriate administrative level
or subdivision in accordance with the
needs of the locality in which the
position is located, but the agency shall
determine that each standard
established is in conformity with this
part. Each agency shall make its
standards a matter of record in the
appropriate office of the agency, and
shall furnish information concerning the
standards for a position to an applicant
on his/her request. Each agency shall
apply the standards for a position
uniformly to all applicants, except for
such waivers as are provided in this part
for a preference eligible. An agency
shall not include a minimum educational
requirement in qualification standards,
except for a scientific, technical, or
professional position the duties of which
the agency decides cannot be performed
by a person who does not have a
prescribed minimum education. An
agency shall not establish a maximum
age requirement for any position. Each
agency shall make a part of its records
the reasons for its decision under this
section and shall furnish those reasons
to an applicant on his/her request. The
qualification standards shall include:

(a) A provision for waiver by the
agency of requirements as to age, height,
and weight for each preference eligible
when the requirements are not essential
to the performance of the duties of the
position; and

(b) A provision for waiver by the
agency of physical requirements for
each preference eligible when the
agency, after giving due consideration to
the recommendation of an accredited
physician, finds that the applicant is
physically able to discharge the duties
of the position. .

§302.203 Disqualifying factors.

(a) The qualification standards
established by an agency or by an
administrative level or subdivision of an

agency may provide that certain reasons
disqualify an applicant for appointment.
The following, among others, may be
included as disqualifying reasons:

(1) Dismissal from employment for
delinquency or misconduct;

(2) Criminal, infamous, dishonest,
immoral, or notoriously disgraceful
conduct;

(3) Intentional false statement or
deception or fraud in examination or
appointment;

(4) Habitual use of intoxicating
beverages to excess;

(5) Reasonable doubt as to the loyalty
of the person involved to the
Government of the United States;

(6) Any legal or other disqualification
which makes the individual unfit for
service; or

(7) Lack of United States citizenship.

(b) An agency may not disqualify an
applicant solely because of his/her
retired status.

Subpart C—Accepting, Rating, and
Arranging Applications

§302.301 Recelpt of applications.

(a) Each agency shall establish
definite rules regarding the acceptance
of applications for employment in
positions covered by this part and shall
make these rules a matter of record.

(b) Each agency shall apply its rules
uniformly to all applicants who meet the
conditions of the rules and shall furnish
information concerning the rules to an
applicant on his/her request.

§302.302 Examination of applicants.

(a) Eligibility. An evaluation of the
qualifications of applicants for positions
covered by this part may be conducted
at any time before an appeintment is
made. The evaluation may involve only
determination of eligibility or
ineligibility or may include qualitative
rating of candidates. If the evaluation
involves only basic eligibility numerical
scores will not be assigned and eligible
candidates will be referred in
accordance with the procedures
described in paragraph (b)(5) of
§ 302.304. If qualitative ranking is
desired, numerical scores may be
assigned in accordance with paragraph
(b) of this section. Each agency shall
make a part of the records the reasons
for its decision to use ranked or
unranked referral and, for ranked
actions, the quality ranking factors used.
This information shall be made
available to an applicant on his/her
request.

(b) Rating. Numerical scores will be
assigned on a scale of 100. Each
applicant whao meets the qualification
requirements for the position

established under § 302.202 will be
assigned a rating of 70 or more and will
be eligible for appointment. Candidates
scoring 70 or more will receive
additional points for veteran preference
as provided in § 302.201. Numerical
ratings are not required when all
qualified applicants will be offered
immediate appointment. When there is
an excessive number of applicants,
numerical ratings are required only for a
sufficient number of the highest
qualified applicants to meet the
anticipated needs of the agency within a
reasonable period of time. The agency
must, however, adopt procedures to
insure the consideration of preference
eligibles in the order in which they
would have been considered if all
applicants had been assigned numerical
ratings. An agency shall furnish a notice
of the rating assigned to an applicant on
his/her request.

(e) Nonpreference applicants for
certain positions. An agency may not
consider or rate an application for the
position of elevator operator, messenger,
guard, or custodian submitted by a
nonpreference eligible as long as at least
three qualified preference eligibles are
available for the position.

(d) Evaluating experience. When
experience is a factor in determining
eligibility, an agency shall credit a
preference eligible (1) with time spent in
the military service of the United States
if the position for which he/she is
applying is similar to the position which
he/she held immediately before his/her
entrance into the military service; and
(2) with all valuable experience,
including experience gained in religious,
civic, welfare, service, and
organizational activities, regardless of
whether pay was received therefor.

§302.303 Maintenance of employment
lists.

(a) Establishment—(1) Agency's
obligation. An agency must establish a
priority reemployment list whenever any
applicants rated eligible under § 302.302
meet the conditions set out in
paragraphs (b)(1) through (b)(3) of this
section and must consider candidates
from that list in accordance with
§ 302.304(a). All applicants not included
on the priority reemployment list will be
listed on the regular employment list
unless the agency elects to establish a
reemployment list as provided in
paragraph (c) of this section.

(2) Agency discretion. In establishing
its lists, an agency may, but is not
required to: Afford priority
consideration to non-preference
eligibles who meet the conditions set vut
in paragraph (b)(4) of this section; afford
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priority consideration under paragraph
(b) of this section for a longer time and/
or in a broader geographic area than the
minimum requirement; and/or provide
reemployment consideration after the
priority list is exhausted to additional
current and former employees in
accordance with paragraph (c) of this
section. An agency may limit
consideration granted at its discretion to
applicants for specific positions or
applicants who meet specific conditions,
but must make those conditions a matter
of record and must apply its policy
uniformly to all eligible employees.
Generally, full-time employees may be
considered only for full-time positions
and other-than-full-time employees only
for other-than-full-time positions.
However, full-time employees may be
considered for other-than-full-time
positions if there are no other-than-full-
time employees on the appropriate
priority or reemployment list; and other-
than-full time employees may be
considered for full-time positions if there
are no full-time employees on the
appropriate list.

(b) Priority reemployment list.
Candidates are entered on the priority
reemployment list in the geographic
areas specified in paragraph (b)(1) of
this section and remain on the list for 2
years unless the agency elects to
provide a longer period of eligibility.
The priority reemployment list includes:

(1) The name of each former employee
of the agency who is a preference
eligible, has been furloughed or
separated from a continuing
appointment without delinquency or
misconduct, and applies for
reemployment. Candidates in this
category are considered for positions in
the commuting area where they were
separated unless the agency elects to
provide broader consideration,

(2) The name of each former employee
of the agency who is a preference
eligible and who, as the result of an
appeal under part 752 of this chapter, is
found by the Merit Systems Protection
Board to have been unjustifiably
dismissed from the agency, but who is
not entitled to immediate restoration
under the Board's decision. Candidates
in this category are considered in the
commuting area from which separated
unless the Board’s decision specifies a
broader or different area or the agency
elects to afford broader geographic
consideration.

(3) The name of each former employee
of the agency who has been furloughed
or separated due to compensable injury
sustained under the provisions of 5
U.S.C. chapter 81, subchapter I, who is
not entitled to immediate restoration,
and who is eligible for priority

consideration under this part.
Candidates in this category are
considered in the commuting area where
they last served and, if the agency
determines that an appropriate vacancy
is unlikely to occur in that area during
the candidates’ period of reemployment
priority, in other locations for which
they are available.

(4) At the agency's discretion, the
name of each former employee of the
agency who is not a preference eligible,
has been furloughed or involuntarily
separated from a continuing
appointment without delinquency or
misconduct, and applies for
reemployment. Candidates in this
category are considered in the
geographic area specified by the agency.

(c) Reemployment list. A
reemployment list may be established at
the agency's discretion to include the
names of current employees of the
agency and of former employees of the
agency who are to be considered for
future employment and who are not
eligible for inclusion on the priority
reemployment list. Employees may be
entered on the reemployment list only
for positions in which tenure and/or
work schedule is no greater than that of
the position previously held.

(d) Order of entry. An agency shall
enter the names of all applicants rated
eligible under § 302.302 on the
appropriate list (priority reemployment,
reemployment, or regular employment)
in the following order:

(1) When candidates have been rated
only for basic eligibility under
§ 302.302(a). (i) Preference eligibles
having a compensable, service-
connected disability of 10 percent or
more (designated as “CP") unless the list
will be used to fill professional positions
at the GS-9 level or above, or
equivalent;

(ii) All other candidates eligible for 10-
point veteran preference;

(iii) All candidates eligible for 5-point
veteran preference; and

(iv) Qualified candidates not eligible
for veteran preference.

(2) When qualified candidates have
been assigned numerical scores under
§ 302.302(b). (i) Preference eligibles
having a compensable, service-
connected disability of 10 percent or
more, in the order of their augmented
ratings, unless the list will be used to fill
professional positions at the GS-9 level
or above, or equivalent;

(ii) All other qualified candidates in
the order of their augmented ratings. At
each score, qualified candidates eligible
for 10-point preference will be entered
ahead of those eligible for 5-point
preference or those not eligible for
veteran preference, and those eligible

for 5-point preference will be entered
ahead of those not eligible for
preference.

§ 302.304 Order of consideration.

(a) Consideration of priority
reemployment candidates. An agency
must consider all qualified candidates
on its priority reemployment list before
it may refer candidates from its
reemployment list, if any, or regular
employment list. When a qualified
candidate is available on the priority
list, the agency may appoint an
individual who is not on the priority list
or who has lower standing than others
on that list only when necessary to
obtain an employee for duties that
cannot be taken over without undue
interruption to the agency by an
individual who is entitled to
reemployment priority or has higher
standing on the priority reemployment
list than the one appointed. The agency
must notify each individual on the
priority reemployment list who is
adversely affected by an appointment
under this paragraph of the reasons for
the exception and must further notify
each such individual who is a
preference eligible of his or her right of
appeal to the Merit Systems Protection
Board.

(b) Consideration of other candidates.
Except as provided in paragraphs (b)(4)
and (b)(5) of this section, an agency
shall consider applicants on the
reemployment and/or regular
employment list who have been
assigned eligible ratings for a given
position in Order A, Order B, or Order
C, as described in paragraphs (b)(1)
through (b)(3) of this section. Order A
must be used when the agency has not
established a reemployment list.

(1) Order A. (i) The name of each
qualified preference eligible who has a
compensable, service-connected
disability of 10 percent or more and is
entitled to 10-point preference under
section 3309 of title 5, United States
Code, in the order of his/her numerical
ranking.

(ii) The name of each other qualified
applicant in the order of his/her
numerical ranking.

(2) Order B. (i) The name of each
qualified preference eligible who has a
compensable, service-connected
disability of 10 percent or more and is
entitled to 10-point preference under
section 3309 of title 5, United States
Code, and whose name appears on the
agency's reemployment list, in the order
of his/her numerical ranking.

(ii) The name of each qualified
preference eligible who has a
compensable, service-connected
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disability of 10 percent or more and is
entitled to 10-point preference under
section 3309 of title 5, United States
Code, and whose name appears on the
agency's regular employment list, in the
order of his/her numerical ranking.

(iii) The name of each other qualified
applicant on the agency's reemployment
list, in the order of his/her numerical
ranking.

(iv) The name of each other gualified
applicant on the agency's regular
employment list, in the order of his/her
numerical ranking.

(3) Order C. (i) The name of each
qualified preference eligible who has a
compensable, service-connected
disability of 10 percent or more and is
entitled to 10-point preference under
section 3309 of title 5, United States
Code, and whose name appears on the
agency's reemployment list, in the order
of his/her numerical ranking.

(ii) The name of each other qualified
applicant on the ag ‘s reemployment
list, in the order of his/her numerical
ranking.

(iii) The name of each qualified
preference eligible who has a
compensable, service-connected
disability of 10 percent or more and is
entitled to 10-point preference under
section 3309 of title 5, United States
Code, and whose name appears on the
agency’s regular employment list, in the
order of his/her numerical ranking.

(iv) The name of each other qualified
applicant on the agency's regular
employment list, in the order of his/her
numerical ranking.

(4) Professional order. An agency
shall consider applicants who have been
assigned eligible ratings for professional
and scientific positions at the GS-9 level
and above, or equivalent, in the
following order:

(i) Applicants on the agency’s
reemployment list, if any. If numerical
scores have been assigned, the
applicants will be considered in the
order of their augmented scores. If
numerical scores have not been
assigned, all preference eligibles will be
considered together regardless of the
type of preference, followed by all other
priority reemployment candidates.

(i) Applicants on the agency's regular
employment list. If numerical scores
have been assigned, the applicants will
be considered in the order of their
augmented scores. If numerical scores
have not been assigned, all preference
eligibles will be considered together
regardless of the type of preference,
followed by all other candidates.

(5) Unranked order. When numerical
scores are not assigned, the agency may

consider applicants who have received
eligible ratings for positions not covered
by paragraph (b)(4) of this section in
either of the following orders:

(i) By preference status. Under this
method, preference eligibles having a
compensable service-connected
disability of 10 percent or more are
considered first, followed, second, by
other 10-point preference eligibles, third,
by 5-point preference eligibles, and, last,
by nonpreference eligibles. Within each
category, applicants from the
reemployment list will be placed ahead
of applicants from the regular
employment list.

(ii) By reemployment/regular list
status. Under this method, all applicants
on the reemployment list are considered
before applicants on the regular
employment list. On each list,
preference eligibles having a
compensable service-connected
disability of 10 percent or more are
considered first, followed, second, by
other 10-point preference eligibles, third,
by 5-point preference eligibles, and, last,
by nonpreference eligibles.

Subpart D—Selection and

Appointment; Reappointment; and
Qualifications for Promotion

§302.401 Selection and appointment.

(a) Selection. When making an
appointment from a priority
reemployment, reemployment, or regular
list on which candidates have not
received numerical scores, an agency
must make its selection from the highest
available preference category, as long as
at least three candidates remain in that
group. When fewer than three
candidates remain in the highest
category, consideration may be
expanded to include the next category.
When making an appointment from a
list on which candidates have received
numerical scores, the agency must make
its selection for each vacancy from not
more than the highest three names
available for appointment in the order
provided in § 302.304. Under either
method, an agency is not required to—

(1) Accord an applicant on its priority
reemployment or reemployment list the
preference consideration required by
§ 302.304 if the list on which the
applicant’s name appears does not
contain the names of at least three
preference eligibles; or

(2) Consider an applicant who has
previously been considered three times
or a preference eligible if consideration
of his/her name has been discontinued
for the position as provided in
paragraph (b) of this section.

(b) Passing over a preference
applicant. When an agency, in making
an appointment as provided in
paragraph (a) of this section, passes
over the name of a preference eligible
who is entitled to priority consideration
under § 302.304 and selects a
nonpreference eligible, it shall record its
reasons for so doing, and shall furnish a
copy of those reasons to the preference
eligible or his/her representative on
request. An agency may discontinue
consideration of the name of a
preference eligible for a position if on
three occasions the agency has
considered him/her for the position and
has passed over his/her name and
recorded its reasons for so doing.

§ 302.402 Reappointment.

An agency may reappoint a current or
former nontemporary employee of the
executive branch of the Federal
Government who is a preference eligible
to a position covered by this part
without regard to the names of gualified
applicants on the agency’s priority
reemployment, reemployment, or regular
employment list,

§ 302.403 Qualifications for promation.

In determining qualifications for
promotion with respect to an employee
who is a preference eligible, an agency
shall waive:

(a) Requirements as to age, height,
and weight unless the requirement is
essential to the performance of the
duties of the position; and

(b) Physical requirements if, in the
opinion of the agency, after considering
the recommendation of an accredited
physician, the preference eligible is
physically able to perform efficiently the
duties of the position for which the
promotion is proposed.

Subpart E—Appeals
§ 302.501 Entitlement.

An individual who is covered by 5
U.S.C. 8101(1) and is entitled to priority
consideration under this part (see
§ 302.103) may appeal a violation of his/
her restoration rights to the Merit
Systems Protection Board under the
provisions of the Board's regulations by
presenting factual information that he or
she was denied restoration rights
because of the employment of another
person.

[FR Doc. 90-5819 Filed 3-13-90; 8:45 am]
BILLING CODE 6325-01-M
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 52

[FV-89-202]
United States Standards for Grades of
Canned Tomatoes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: In compliance with the
requirements for periodic review of
existing regulations and in response to a
petition from the canned tomato
industry, the Agricultural Marketing
Service (AMS) is revising the United
States Standards for Grades of Canned
Tomatoes. The final rule: (1) Includes
the styles of “whole,” “sliced,” “halves,"
“wedges," and “diced" for canned and
stewed tomatoes; (2) eliminates the
“U.S. Grade A Whole" classification; (3)
eliminates drained weight as a
scoreable factor but retains it as a grade
requirement; (4) incorporates
“‘character” as a scoreable quality factor
in all styles; (5) redefines tomato flavor;
(6) provides for the use of the U.S.
Standard No. 8 circular sieve to
determine drained weights of “sliced"
and “diced"” canned tomatoes; (7)
changes from dual grade nomenclature
to single letter grade designations; and
(8) changes the format and makes other
minor editorial changes consistent with
other recently revised U.S. grade
standards.

The effect of this final rule is to
provide more comprehensive U.S. grade
standards which reflect changes in
cultivars, harvesting and processing
techniques, and changes in consumer
trends that have developed since the
current standards became effective

EFFECTIVE DATE: April 13, 1990.

FOR FURTHER INFORMATION CONTACT:
Harold A. Machias, Processed Products
Branch, Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, room 0709,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 447
6247.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures, Executive Order 12291, and
Departmental Regulation 1512-1 and has
been designated as a “nonmajor" rule.

It will not result in an annual effect on
the economy of $100 million or more.
There will be no major increase in cost
or prices for consumers; individual
industries; Federal, State, or local
government agencies; or geographic

regions. It will not result in significant
effects on competition, employment,
investments, productivity, innovations,
or the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Agencies are required to periodically
review existing regulations. An
objective of the regulatory review is to
ensure that the grade standards are
serving their intended purpose, the
language is clear, and the standards are
consistent with AMS policy and
authority.

The Administrator, Agricultural
Marketing Service, has certified that this
action will not have a significant
economic impact on a substantial
number of small entities, as defined in
the Regulatory Flexibility Act, Public
Law 96-354 (5 U.S.C. 601 et seq.). This
revision reflects current marketing
practices. The use of these standards is
voluntary. A small entity may avoid
incurring any economic impact by not
employing the standards.

The United States Department of
Agriculture (USDA) received a petition
in March 1986 from the Indiana Food
Processors Association (IFPA), now part
of Mid-America Food Processors
Association, a trade association of the
canned tomato industry, requesting
changes in the United States Standards
for Grades of Canned Tomatoes. The
grade standards were last revised in
1964.

The IFPA requested changes in the
grade standards to reflect corresponding
horticultural, harvesting, processing, and
marketing changes in the canned tomato
industy.

IFPA stated that over the last ten
years there have been significant
changes in the canned tomato industry.

Coreless tomato varieties have all but
replaced the cored, round tomato
varieties in the canned tomato market.
New manufacturing techniques and
procedures have improved the quality of
canned tomatoes and tomato products.
However, the grade standards by which
these products are graded have not
changed.

The USDA reviewed IFPA's request
and conducted two informal market
surveys during the 1987 and 1988 tomato
processing seasons. The USDA solicited
comments from the canned tomato
industry including all the major canned
tomato processing areas in California,
Ohio, Indiana, Michigan, and the
Southeast.

The market surveys indicated that
tomato processors agreed that the then
current grade standards were outdated
and did not address current harvesting,
processing, and marketing techniques.

With this input, USDA developed a
proposed revision to the U.S. grade
standards and a Notice of Proposed
Rulemaking was published in the
Federal Register on July 24, 1989 (54 FR
30750). In response, we received seven
comments, all supportive of the
proposed revisions. Six comments were
received from canned tomato processors
representing all major regions in the
United States which produce tomatoes
for processing. The Indiana Food
Processors Association, Incorporated
also submitted a comment in favor of
the proposed rule.

The comments stated a variety of
reasons for supporting the proposed
changes, including a belief that the
industry as well as the consumer would
benefit from the changes. One comment
was of the view that the current
standards do not fully reflect current
marketing practices concerning some of
the packs for tomatoes. Furthermore,
several comments were particularly
supportive of the proposal to eliminate
drained weight as a scoreable factor but
retain it as a grade requirement.

With the exception of clarifying
changes made to § 52.5166(e)(2), this
final rule is the same as the proposed
rule.

The current standards are based only
on the style of “whole tomatoes." The
canned tomato market is represented by
a wide range of canned and stewed
tomatoes of various styles.

This rule will provide for the
additional styles of *“sliced,” “halves,"
“wedges," and “diced” and the product
“stewed tomatoes"” as defined in the
Food and Drug Administration (FDA)
Standards of Identity for Canned
Tomatoes (21 CFR 155.190). Including
these styles within the U.S. grade
standards for canned tomatoes will
promote uniformity in grading and
marketing for this product.

Under this rule, the current grade
classification “U.S. Grade A Whole"
will be eliminated because "whole” is a
specified style rather than a grade. The
quality level for the current “U.S. Grade
A Whole" standard (which requires at
least 95% of the tomatoes are whole or
almost whole) will be included under
the grade classification “U.S. Grade A"
for whole tomatoes (which requires at
least 80% of the tomatoes be whole or
almost whole).

This rule will eliminate drained
weight as a scoreable factor but will
retain it as a grade requirement as set
out in § 52.5170, Table L Elimination of
drained weight as a scoreable quality
factor was initially proposed by IFPA.
For many years, marketing of canned
tomatoes had been based on score
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points assigned to drained weights.
USDA specifically solicited comments
on the desirability of eliminating
drained weight as a scoreable factor.
Eliminating drained weight as a
scoreable factor will bring the standards
in line with other U.S. grade standards
since generally drained weight is not a
quality factor. However, unlike most
other standards, the drained weight
requirements for canned tomatoes will
be retained as grade requirements to
reflect marketing practices. The drained
weight requirements will apply to all
styles of canned tomatoes.

This final rule will incorporate the
quality factor of “character” in the grade
standards as a scoreable factor.
Character is the degree of firmness
normally found when properly ripened
tomatoes have been processed. Many
segments of the industry favored the
addition of this quality factor since
many retail and food service
specifications include it as a
requirement.

Canned and stewed tomatoes
containing specified amounts of
excessively soft or mushy tomatoes will
be classified “U.S. Grade B" or “U.S.
Grade C.” There is no “Substandard”
classification for character for the
purposes of these grade standards.

This final rule will redefine canned
tomato flavor as “normal” or “off"
flavor. In the current grade standards,
flavor is "‘good”, “normal”, or “off". It is
difficult to distinguish readily between
““good" and “normal” flavor. However
“normal” flavor is more readily
distinguishable from “off" flavor.

This revision will provide for the use
of the U.S. Standard No. 8 circular sieve
to determine the drained weight
averages for "diced" or “sliced” canned
tomatoes. The U.S. Standard No. 2
circular sieve is currently used to
determine drained weights for whole
style in the current standards. In this
revision, the No. 2 sieve will be used for
“whole,” "halves," and “wedges” styles
and the No. 8 sieve will be used for
“diced" and “sliced” styles.

Since the latter two styles expose
more internal surface area, more of the
placenta (gelatinous internal tissue) may
drain through if the No. 2 sieve were
used. The use of the No. 8 circular sieve
will provide more representative
drained weight determinations. Most
other processed fruit and vegetable
grade standards provide for the use of
the U.S. Standard No. 8 circular sieve to
determine drained weights.

This rule will replace dual grade
nomenclature with single letter grade
designations. Under this rule, “U.S.
Grade A (or U.S. Fancy)", *U.S. Grade B
(or U.S. Extra Standard)”, and “U.S.

Grade C (or U.S. Standard)” will become
"U.S. Grade A", U.S. Grade B”, and
“U.S. Grade C" respectively. Also, this
revision will change the format and will
make other minor editorial changes by
providing easy-to-read tables and
definitions (explaining, where
appropriate, some of the textual
definitions in the current standards) in a
comprehensive format consistent with
recently revised U.S. grade standards.

After reviewing all available
information including the comments |
received, the USDA has determined that
this final rule will facilitate trade and
improve marketing of canned tomatoes.
The standards provide uniform
guidelines for efficient marketing of
canned tomatoes as authorized by the
Agricultural Marketing Act of 1946.

List of Subjects in 7 CFR Part 52

Food grades and standards, Food
labeling, Frozen foods, Fruit juices,
Fruits, Reporting and recordkeeping
requirements, Vegetables.

For reasons set forth in the preamble,
7 CFR part 52 is amended as follows:

PART 52—[AMENDED]

The Subpart—United States
Standards for Grades of Canned
Tomatoes, 7 CFR 52.5161-52.5171 is
revised to read as follows:

Subpart—United States Standards for
Grades of Canned Tomatoes

Sec.

52.5161
52.5162
52.5163
52.5164
52.5165
52.5166
52.5167
52.5168
52.5169
52.5170
52.5171

Authority: Agricultural Marketing Act of
1948, secs. 203, 205, 60 Stat. 1087, as amended
1090, as amended (7 U.S.C. 1622, 1624).

Product description.

Styles.

Type of pack.

Definitions of terms.

Fill of container.

Minimum drained weight averages.
Sample unit sizes.

Grades.

Factors of quality.
Requirements for grades.
Determining the grade of a lot.

Subpart—United States Standards for
Grades of Canned Tomatoes

§52.5161 Product description.

The products to which these
standards apply are defined in the
Standards of Identity issued under the
Federal Food, Drug, and Cosmetic Act
as:

(a) Canned tomatoes (21 CFR 155.190);
and

(b) Canned stewed tomatoes (21 CFR
155.190).

§52.5162 Styles.

(a) Whole means tomatoes, peeled or
unpeeled, of any size that are
substantially whole or almost whole.

(b) Sliced means tomatoes, peeled or
unpeeled, that have been cut into units
of approximately uniform thickness.

(c) Halves means tomatoes, peeled or
unpeeled, that have been cut into two
approximately equal halves.

(d) Wedges means tomatoes, peeled
or unpeeled, that have been cut into
approximate quarters or wedge-shaped
sectors.

(e) Diced means tomatoes, peeled or
unpeeled, that have been cut into
approximate cube-shaped units.

§52.5163 Type of pack.

Regular pack means tomatoes packed
in a medium consisting of tomato juice,
tomato puree, or tomato paste.

§52.5164 Definitions of terms.

(a) Character means the degree of
firmness normally found when tomatoes
have been processed using good
manufacturing practices as defined in 21
CFR part 110. Canned and stewed
tomatoes that, when fully cooked, are
excessively soft or mushy are
considered to lack character.
Excessively soft is further defined for all
styles and means that the unit may
disintegrate upon handling, has
evidence of sloughing (erosion of the
tomato tissue) or has ragged edges, and
has lost ability to retain shape. For the
purposes of these grade standards,
character is classified as good,
reasonably good and fairly good. There
is no substandard classification for the
quality factor of character.

(1) Good character in whole, halves,
wedges, or sliced tomatoes is defined as
tomatoes in which not more than 15
percent by count are excessively soft or
mushy. Good character in diced
tomatoes is defined as diced tomatoes in
which not more than 15 percent by
weight are excessively soft or mushy.

(2) Reasonably good character in
whole, halves, wedges; or sliced
tomatoes is defined as tomatoes in
which not more than 25 percent by count
are excessively soft or mushy.
Reasonably good character in diced
tomatoes is defined as diced tomatoes in
which not more than 25 percent by
weight are excessively soft or mushy.

(3) Fairly good character in whole,
halves, wedges, or sliced tomatoes is
defined as tomatoes in which more than
25 percent by count are excessively soft
or mushy. Fairly good character in diced
tomatoes is defined as diced tomatoes
in which more than 25 percent by
weight are excessively soft or mushy.
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(b) Color— (1) USDA Tomato Red
means the color of an USDA approved
plastic color comparator.

(2) Minimum Red for Canned
Tomatoes means the equivalent of any
of the colors produced by blending the
combinations of the following Munsell
Color discs of equal diameter when
placed as indicated.

Red—Munsell 5 R 2.8/13 {glossy finish)
Yellow—Munsell 25 YR 5/12 (glossy finish)
Black—Munsel! N 1 (glossy finish)
Gray—Munsell N 4 (mat finish)

(i) The discs are placed so that one-
third of the area of the Red disc, and not
more than one-third of the area of the
Yellow disc, are exposed. The exposed
areas of the Black and Gray discs make
up the remainder of the area.

(ii) To determine U.S. Grade C Color
for canned and stewed tomatoes, apply
the test for strength and redness of color
outlined in 21 CFR 155.190(b).

(c) Defects refer to objectionable core
material, tomato peel, extraneous
vegetable material (EVM), blemished
areas, and discolored portions that
affect the appearance and eating quality
of the product as further described
below.

(1) Blemished areas are abnormal
areas on the tomatoes which contrast
strongly in color‘'and/or texture with
normal tomato tissue. Blemished areas
may show objectionable discoloration
ranging from light to dark discoloration.
Blemished areas include but are not
limited to scarred, raised, scabby tissue;
darkened, tough areas which remain
around the core area; internal or
external dark tissue around blossom
ends of the tomatoes; or any other areas
that are objectionable or unsightly.

(2) Discolored portions are
imperfections of the tomato tissue which
may not be of strong contrasting color
with respect to the tomato tissue but
which detract slightly from the
appearance of the product. Examples
include sunburned areas, internal
browning or tobacco mosaic, clondy
spots or ghost spots.

(3) Extraneous vegetable material
(EVM) is vegetable material that is not
harmful and includes, but is not limited
to, whole or parts of stems, calyx bracts,
tomato leaves or portions thereof,
sprouted seeds, and other similar
vegetable material which may not be
part of the tomato plant.

(4) Objectionable core material is
tomato material associated with the
core of the tomato which detracts from
the appearance or edibility of the
product and includes tough fibers and
tough orslightly discolored tomato
tissue.

(5) Peel means the loose or attached
skin of the tomato.

(d) Drained tomatoes means all of the
tomato material that remains on the
sieve after draining as prescribed in 21
CFR 155.190.

(e) Flavor and odor—{1) Normal
flavor and odor means a typical
characteristic flavor and odor of mature
tomatoes.

(2) Off-flavor and off-odor means any
flavor or odor other than typical
characteristic flavor and odor of mature
tomatoes that is objectionable.

(f) Whole or almost whole, for whole
style only, regardless of size, means
that:

(1) The contour of the tomato is not
materially affected by coring, trimming,
or other means;

(2) The tomato may be cracked or split
but not to the extent that there is
material loss of seeds or placenta
(gelatinous mass filling the seed cavity);
and

(3) The tomato units may be restored
to their approximate original shape
during handling.

§52.5165 Fill of container.

The standard of fill of container for
canned tomatoes (21 CFR 155.190 (c))
requires that the product occupy not less
than 90 percent of the water capacity of
the container.

§52.5166
averages.

(a) The average minimum drained
weight requirements for U.S. Grades are
listed in Table I'in § 52.5170.

(b) The drained weight must not be
less than 50 percent of the weight of
water required to fill the container,

(c) The minimum drained weight
averages are based on equalization of
the product 15 days or more after the
product has been canned.

(d) The method of ascertaining
drained weight for all styles of canned
and stewed tomatoes is found in 21 CFR
155.190 except that the U.S. Standard
Number 8 circular sieve is used in lieu of
a U.S. Standard Number 2 circular sieve
for “sliced" and "diced" styles of
canned and stewed tomatoes.

(e) Meeting drained weight averages.
A lot of canned tomatoes is considered
as meeting the minimum drained weight
averages if the following criteria are
met:

(1) The average of the drained weights
from all the containers in the sample
meets the average drained weight in
Table 1in § 52.5170.

(2) The drained weights from the
individual containers which do not meet
the minimum are:

Minimum drained weight

(i) For No. 2% can size and smaller,
all styles except diced: Not more than
0.7 ounce lower than the minimum
average.

(i) For No. 2% can size and smaller,
diced style: Not more than 0.5 ounce
lower than the minimum average.

(iii) For No. 10 cans, a/l styles: Not
more than 2.0 ounces below the
minimum average; and

(3) The number of containers in the
sample which do not meet the
requirements of paragraph (e)(2) of this
section, does not exceed the acceptance
number prescribed for the sample sizein
7 CFR 52:38, Table 1.

§ 52,5187 Sample unit sizes.

(a) For “"whole", “halves”, and
“wedges" styles, the sample unit size is
the amount of product specified to be
used for inspection in 7 CFR 52.38, Table
L

(b) For “sliced” and “diced" styles,
the sample unit size is the same as
indicated in paragraph (a) of this section
Except in containers Number 10 (No. 10)
can size and larger, an optional sample
unit size of 32 ounces per container
(drained weight) is permitted.

§52.5168 Grades.

(a) U.S. Grade A is the quality of
canned tomatoes that meets the
applicable requirements of tables I, II,
and III of § 52.5170, and scores not less
than 90 points.

{b) U.S. Grade B is the quality of
canned tomatoes that meets the
applicable requirements of Tables I, II,
and I1I of § 52.5170, and scores not less
than 80 points.

(c) U.S. Grade C is the quality of
canned tomatoes that meets the
applicable rquirements of Tables I, II,
and Il of § 52.5170, and scores not less
than 70 points.

(d) Substandard is the quality of
canned tomatoes that fails the
requirements for U.S. Grade C.

§52.5169 Factors of quality.

The grade of canned tomatoes is
based on the following quality factors:

(a) Drained weight;

{b) Character;

(c) Color;

(d) Wholeness (“‘whole style" only):
(e) Flavor and odor; and

(f) Defects.
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§52.5170 Requirements for grades.

TABLE

L.—MINIMUM DRAINED WEIGHT
AVERAGES FOR CANNED TOMATOES

TABLE

ALL STYLES—Continued

AND STEWED TOMATOES ALL GRADES,

l.—MINIMUM DRAINED WEIGHT
AVERAGES FOR CANNED TOMATOES
AND STEWED TOMATOES ALL GRADES,

seven-sixteenths inches.

ALL STYLES [English (Avoirdupois) weights]
[English (Avoirdupois) weights] Average drained
Container weight (ounces)
Average drained Container dimen- us
Container | Weight (ounces) sions ! gra&e' A Us.
Container dimen- us andB | 9rade ¢
shisady S,
sions grade A grgdi‘c
and B .| 307 x 409 1.9 103
.. 401 X 411 17.3 149
8 oz. Tall..... | 211 x 304 5.0 43 .| 603 x 700 635 | 547 %
.| 300 x 407 88 76
.1 303 x 406 98 8.5

TABLE Il.—MAXIMUM DEFECTS PERMITTED IN EACH GRADE ALL STYLES

! The first figure in this column represents the
diameter of the container and the second figure
represents the height. The first digit in each number
represents inches and the second two digits repre-
sent sixteenths of an inch. Thus 307 is three and

In a single container

In total sample
representing a lot;

In cans of 2 or more pounds total | (N ¢ans of any size
Defect (aggregate area) In cans of less than 2 pounds contents (ec’uivalem amount per tpg;&%‘:::g g' ;ﬁ'el
total contents (in any container) pound of contents of any containers
container) (average)]
Grade A Peel 2 square inches. .| 1 square inch Yz square inch.
Blemished areas .| Y8 square inch... .| ¥ie square inch.. .| Yae square inch.
Discolored portions . .| % square inch....... % square inch Ya square inch.
Grade B Peel 3 square inches.... 2 square inches 1.06 square inches.
Blemished areas Y4 square inch... .| ¥ square inch.... .| ¥ square inch.
Discolored portions . 1 square inch .| % square inch. .| % square inch.
Grade C Peel No limit No limit 1.06 square inches.
Blemished areas.......... .| % square inch .| ¥ square inch Ya square inch.
Discolored portions .... 1% square inches.... % square inch. % square inch.
TABLE [I.—QUALITY REQUIREMENTS FOR CANNED TOMATOES AND STEWED TOMATOES !
WHOLE STYLE
Factor Grade A Grade B Grade C
Average drained weight ..............cc.ccevuveerrineecenns See Table | See Table | See Table I,

Character: (by count)
Score

Good character

Reasonably good character

18-20 points

16-17 points 2

Fairly good character.
14-15 points.®

Color: (by surface area)

At least 80% USDA Tomato Red, but not
more than 5% less red than Minimum

At least 50% USDA Tomato Red but not
more than 10% less red than Minimum

Meets FDA requirements
for strength and redness

Red for Canned Tomatoes or yellow, and Red for Canned Tomatoes or yellow, and of color [21 CFR
none may be vivid green. none may be vivid green. 155.190(b)1.
R (- RISt 2t S I (R 27-30 points 24-26 points 2 21-23 points.?
b 4oL AR g AR S W s e 80% by weight whole or almost whole 70% by weight whole or almost whole............ Less than 70% whole or
almost whole.
Score 18-20 points........ 0= 7 DO £ s.. i ivocsnmsprnriicesmphssrosassbrrgsssmms 14-15 points.?
Flavor .| Normal Normal Normal,
Defects:
Core material .| Trace Slight Moderate.
EVM Trace Slight Moderate.
Peel : See Table Il......... See Table Il....ccourrneen See Table Il
Blemished areas See Table Il.......ccccorverricerurene See Table Il. ..| See Table Il
Discolored portions.... See Table Il See Table Il See Table II.
SO Lo itz orssvesions 27-30 POMMS...ovrrsesessnnssssssssssomsssssosssasecsssasmaasssnss CA2EE DO R oo s covsiiatosionscreirstprbsctoniiratresoramonts 21-23 points.® el
Total score 90-100 points 80-89 points 70-79 points.

! Stewed tomatoes are graded excluding
# Cannot be araded above U.S. Grade B,
* Cannot be graded above U.S. Grade C,

other vegetable ingredients.
regardless of the total score.
regardiess of the total score.

* Can be graded U.S. Grade A, if the total score requirement is met,
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TaBLE IV.—QUALITY REQUIREMENTS FOR CANNED TOMATOES AND STEWED TOMATOES !

HALVES AND WEDGES STYLES

Factor

Grade A

Grade C

Average drained weight

Character: (by count)

Score

See Table |

See Table |

Good character

Reasonably good character

18-20 points

16-17 points *

See Table I.

Fairly good character.
14-15 points.®

Color: (by surface area)

At least 90% USDA Tomato Red, but not
more than 5% less red than Minimum
Red for Canned Tomatoes or yeliow, and
none may be vivid green.

At least 50% USDA Tomato Red but not
more than 10% less red than Minimum
Red for Canned Tomatoes or yellow, and
none may be vivid green.

27-30 points

24-26 points ?

Meets FDA requirements
for strength and redness
or color [21 CFR
155.190(b)].

21-23 points.?

Normal

Normal

Normal.

Trace

SSlight

Trace

Siight

Total score *

See Table Il

See Table Il

See Table |l

See Table Il

See Table Il

See Table Il
27-30 points

24-26 points *

Moderate.
Moderate.
See Table Il
See Table Il
See Table II.
21-23 points.?

90-100 points

80-89 points

70-79 points.

1 Stewed tomatoes are graded ex

ing other vegetable ingredients.

* Cannot be graded above U.S. Grade B, regardiess of the total score.

3 Cannot be graced above U.S. Garde C, regardless of the total
“For "Halves" and “Wedges" styles, the final total score is ad|

factor of wholeness.

TABLE V—QUALITY REQUIREMENTS FOR CANNED TOMATOES AND STEWED TOMATOES !

Score.

SLICED AND DICED STYLES

justed by dividing the total score by B0 then multiplying by 100 to allow for the absence of the

Factor

Grade A

Grade C

Average drained wWeight ... oid

See Table |

See Table |

See Table |

Character

Sliced: by count
Diced: by weight
Score

Good character

Reasonably good Character

18-20 points

16-17 points *

Fairly good character.

14-15 points.®

Color: (by surface area)

At least 90% USDA Tomato Red, but not
more than 5% less red than Minimum
Red for Canned Tomatoes or yeliow, and
none may be vivid green.

27-30 points

At least 50% USDA Tomato Red but not
more than 10% less red than Minimum
Red for Canned Tomatoes or yefllow, and
none may be vivid green.

24-26 points *

Meets FDA requirements
for strength and redness
of color (21 CFR
155.190(b)].

21-23 points.?

Normal

Normal

Normal.

Trace

Slight

Trace

Sight

See Table il

See Table |l

See Table Il

See Table Il

See Table Il

See Table Il

27-30 points

24-26 points *

90-100 points

.| BO-88 points

excluding other vegetable edients.
; Gmdeng of themtgorml score.
.m?g‘rgllessoimetotalscore.
inal wahmmdwmmwwsmbyeouwnmmbyloowalmlo:mmo!me!actor

us
U.S. Grade C
the
of

§52.5171 Determining the grade of a lot.
The grade of a lot of canned tomatoes

52.83).

Food Products” (7 CFR 52.1 through

7 CFR Part 925

covered by these standards is
determined by the procedures found in
the “Regulations Governing Inspection
and Certification of Processed Fruits
and Vegetables, Processed Products
Thereof, and Certain Other Processed

[Docket No. FV-90-126]

Expenses and Assessment Rate for
Marketing Order No. 925

AGENCY: Agricultural Marketing Service,
USDA.

Dated: March 9, 1990.
Kenneth C. Clayton,
Acting Administrator.
[FR Doc. 90-5817 Filed 3-13-90; 8:45 am]
BILLING CODE 3410-02-M
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ACTION: Final rule.

SumMMARY: This final rule authorizes
expenditures and establishes an
assessment rate under Marketing Order
925 for the 1990 fiscal period.
Authorization of this budget will allow
the California Desert Grape
Administrative Committee (committee)
to incur expenses that are reasonable
and necessary to administer the
program. Funds to administer this
program are derived from assessments
on handlers.

EFFECTIVE DATE: January 1, 1990, through
December 31, 1990.

FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6465, telephone 202-447-5331.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 925 and Marketing Order No. 925 (7
CFR part 925) regulating the handling of
grapes grown in a designated area of
southeastern California. The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674), herinafter referred to as the Act.

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has .
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.,
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
ocrientation and compatibility.

There are approximately 20 handlers
of California desert grapes under this
marketing order, and approximately 90
desert grape producers. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of the handlers and producers
may be classified as small entities.

The marketing order requires that the
assessment rate for a particular fiscal
period shall apply to all assessable
grapes handled from the beginning of
such period. An annual budget of
expenses is prepared by the committee
and submitted to the Department of
Agriculture for approval. The members
of the committee are handlers and
producers of grapes. They are familiar
with the committee's needs and with the
costs for goods, services, and personnel
in their local area and are thus in a
position to formulate an appropriate
budget. The budget was formulated and
discussed in a public meeting. Thus, all
directly affected persons have had an
opportunity to participate and provide
input.

The assessment rate recommended by
the committee was derived by dividing
anticipated expenses by expected
shipments of grapes. Because that rate is
applied to actual shipments, it must be
established at a rate which will produce
sufficient income to pay the committee's
expected expenses. A recommended
budget and rate of assessment is usually
acted upon by the committee before the
season starts, and expenses are incurred
on a continuous basis. Therefore, the
budget and assessment rate approval
must be expedited so that the committee
will have funds to pay its expenses.

The committee met on January 17,
1990, and unanimously recommended a
1990 budget of $27,825. The budget is
$20,175 less than last year's, due to
decreases in expenditures for the
committee manager's salary and vehicle
expense, payroll taxes, rent and
contingency reserve. The committee also
recommended an assessment rate of
$0.003 per lug. This rate, when applied to
anticipated shipments of 8,000,000 lugs
will yield $24,000 in assessment revenue
which, when added to $3,825 from
interest income and reserve funds, will
be adequate to cover budgeted
eXpenses.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived from the operation
of the marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

A proposed rule was published in the
Federal Register on February 18, 1990
(55 FR 5602). That document contained a
proposal to add §925.209 to authorize
expenses and establish an assessment
rate for the committee. That rule
provided that interested persons could

file written comments through February
26, 1990. No comments were received.

It is found that the specified expenses
are reasonable and likely to be incurred
and that such expenses and the
specified assessment rate to cover such
expenses will tend to effectuate the
declared policy of the Act.

This action should be expedited
because the committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis. The 1990 fiscal period began
January 1, and the marketing order
requires that the rate of assessment
apply to all assessable grapes handled
during the fiscal period. In addition,
handlers are aware of this action which
was recommended by the committee at
a public meeting. Therefore, it is also
found that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register (5 U.S.C. 553).

List of Subjects in 7 CFR Part 925

CGrapes, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 925 is amended as
follows:

PART 925—GRAPES GROWNIN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA

1. The authority citation for 7 CFR
part 925 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-874.

2. A new § 925.209 is added to read as
follows:

{Note: This section prescribes the annual
expenses and assessment rate and will not be
published in the Code of Federal
Regulations).

§925.209 Expenses and assessment rate.

Expenses of $27,825 by the California
Desert Grape Administrative Committee
are authorized, and an assessment rate
of $0.003 per 22-pound container of
grapes is established for the fiscal
period ending December 31, 1990.
Unexpended funds may be carried over
as a reserve.

Dated: March 9, 1990.
William J. Doyle,

Associate Deputy Director, Fruit and
Vegetable Division.

[FR Doc. 90-5856 Filed 3-13-80; 8:45 am]
BILLING CODE 3410-02-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 91

[Docket No. 25304]

RIN 2120-AC35

Terminal Control Area (TCA)
Classification and TCA Pilot and
Navigational Equipment Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

sumMmMARY: This document corrects the
terminal control area (TCA) clarification
and TCA pilot and navigational
equipment requirements in 14 CFR part
91 to clarify an earlier amendment on
the equipment requirement exclusion
applicable to helicopters. The
classification is necessary because the
earlier amendment, published January 4,
1990, failed to state that the requirement
will be continued beyond August 18,
1990, when a revised version of part 91
is scheduled to go into effect. This will
ensure that the January 4, 1990
amendment will be incorporated into the
version of part 91 going into effect
August 18, 1990, as well as the current
version of part 91.

EFFECTIVE DATE: The amendment to
§ 91.131 is effective August 18, 1990.

FOR FURTHER INFORMATION CONTACT:
Mr. A, Wayne Pierce, Air Traffic Rules
Branch, ATO-230, Airspace—Rules and
Aeronautical Information Division,
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591, telephone (202)
267-8783.

SUPPLEMENTARY INFORMATION: In the
Federal Register of January 4, 1990, the
FAA amended § 91.90(c)(1), effective
December 29, 1989, to delay the effective
date of the previous equipment
requirement exclusion applicable to
helicopters from January 1, 1990 to
October 1, 1990. This final rule amended
the version of part 91 currently in effect
and did not state that the amendment is
to continue in effect past August 18,
1990, when a revised version of part 91
will go into effect. This document
corrects the January 4, 1990, amendment
to § 91.90(c)(1) by including a statement
that § 91.90(c)(1) will be redesignated as
§ 91.131 as of August 18, 1990.

List of Subjects in 14 CFR Part 91

Agriculture, Air traffic control,
Aircraft, Airmen, Airports, Aviation
safety, Freight, Reporting and
recordkeeping requirements.

Accordingly, 14 CFR part 91 is
amended as follows:

PART 91—[AMENDED]

1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 1301(7), 1303, 1344,
1348, 1352 through 1355, 1401, 1421 (as
amended by Pub. L. 100-223), 1422 through
1431, 1471, 1472, 1502, 1510, 1522, and 2121
through 2125; Articles 12, 29, 31, and 32(a) of
the Convention on International Civil
Aviation (61 Stat. 1180); 42 U.S.C. 4321 et seq.;
E.O. 11514; Pub. L. 100-202; 49 U.S.C. 106(g)
(Revised Pub. L. 97449, January 12, 1983).

§91.131 [Amended]

2. The following amendment is made
to part 91 as it will be revised on August
18, 1990.

Section 91.131(c)(1) is amended by
replacing the words “January 1, 1990"
with the words "October 1, 1990".

Issued in Washington, DC on March 7,
1990.

Donald P. Byrne,

Acting Assistant Chief Counsel for
Regulations and Enforcement.

[FR Doc. 90-5685 Filed 3-13-90; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFR Part 5

Delegations of Authority and
Organization

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is revising the
regulations to set forth the current
organizational structure of the agency as
well as the current addresses for
Headquarters and field offices.
EFFECTIVE DATE: March 14, 1990.

FOR FURTHER INFORMATION CONTACT:
Ellen Rawlings, Division of Management
and Operations (HFA-340), Food and
Drug Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4976.
SUPPLEMENTARY INFORMATION: The
regulations are being amended in 21
CFR 5.100 and 5.115 to reflect the current
organizational structure of the agency
and provide current addresses for
Headquarters and field offices.

The major changes in FDA's
organizational structure in 1989 were in
the Center for Drug Evaluation and
Research (CDER) where a new Office of
Generic Drugs, made up of two

divisions, was established. In addition,
the following center offices renamed,
added, or deleted divisions: Office of
Drug Evaluation I, Office of Drug
Standards, and Office of Research
Resources, CDER; Office of Training and
Assistance, Center for Devices and
Radiological Health (CDRH); and Office
of Management, Office of Research, and
Office of Research Services, National
Center for Toxicological Research
(NCTR).

Further redelegation of the authority
delegated is not authorized. Authority
delegated to a position by title may be
exercised by a person officially
designated to serve in such position in
an acting capacity or on a temporary
basis.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions (Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 5 is
amended as follows:

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR
part 5 continues to read as follows:

Authority: 5 U.S.C. 504, 552, App. 2; 7 U.5.C.
2271; 15 U.S.C. 638, 1261-1282, 3701-3711a;
secs. 2-12 of the Fair Packaging and Labeling
Act (15 U.S.C. 1451-1461); 21 U.S.C. 41-50, 61~
63, 141-149, 467f, 679(b), 801-886, 1031-1309;
secs. 201-903 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321-393); 35 U.S.C.
156; secs. 301, 302, 303, 307, 310, 311, 351, 352,
354-360F, 361, 362, 1701-17086, 2101 of the
Public Health Service Act (42 U.S.C. 241, 242,
242a, 2421, 242n, 243, 262, 263, 263b-263n, 264,
265, 300u-300u-5, 300aa-1); 42 U.S.C. 1395y,
3246b, 4332, 4831(a), 10007-10008; E.O. 11490,
11921, and 12591.

2. Section 5.100 is revised to read as
follows:

§5.100 Headquarters.

The central organization of the Food
and Drug Administration consists of the
following:

Office of the Commissioner !

Office of Regulatory Affairs.

Office of Management and Operations.
Office of Health Affairs.

Office of Science.

Office of Planning and Evaluation.
Office of Legislative Affairs.

Office of Public Affairs.

Office of Consumer Affairs.

! Mailing address: 5600 Fishers Lane, Rockville.
MD 20857.
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Immediate Office

Office of Equal Employment and Civil Rights.

Office of Executive Operations.
Office of Orphan Products Development,

Center For Drug Evaluation And Research !

Office of Management

Division of Management and Budget.
Division of Information Systems Design.
Division of Drug Information Resources.
Medical Library.

Office of Epidemiology and Biostatistics

Division of Epidemiology and Surveillance.

Division of Biometrics.

Office of Compliance

Division of Drug Labeling Compliance.

Divisien of Drug Quality Evaluation.

Division of Manufacturing and Product
Quality. .

Division of Scientific Investigations.

Division of Regulatory Affairs.

Office of Drug Evaluation I

Division of Cardio-Renal Drug Products.

Division of Neuropharmacolegical Drug
Products.

Division of Oncology and Pulmonary Drug
Products.

Division of Medical Imaging, Surgical, and
Dental Drug Products.

Division of Gastrointestinal and Coagulation
Drug Products.

Office of Drug Evaluation IT

Division of Metabolism and Endocrine Drug
Products.

Division of Anti-Infective Drug Products.

Division of Anti-Viral Drug Products.

Office of Drug Standards

Division of OTC Drug Evaluation.

Division of Drug Advertising and Labeling.

Office of Generic Drugs

Division of Generic Drugs.

Division of Bioequivalence.

Office of Research Resources

Division of Research and Testing.

Division of Drug Analysis.

Division of Biopharmaceutics.

Center for Biologics Evaluation and

Research 2

Office of Management

Division of Management and Budget.

Office of Compliance
Office of Biological Product Review

Division of Product Quality Control.

Division of Biological Investigational New
Drugs.

Division of Product Certification.

Office of Biologics Research

Division of Bacterial Products.

Division of Blood and Blood Products.
Division of Virology.

Division of Biochemistry and Biophysics.
Division of Cytokine Biology.

* Mailing address: 8800 Rockville Pike, Bldg. 29,
Bethesda, MD 20892.

Center for Food Safety and Applied
Nutrition ?

Office of Management

Division of Program Operations.

Division of Administrative Operations.

Division of Information Resources
Management,

Office of Compliance
Division of Regulatory Guidance.

Division of Food and Color Additives.
Division of Cooperative Programs.

Office of Toxicological Sciences

Division of Toxicological Studies.

Division of Toxicological Review and
Evaluation.

Division of Pathology.
Division of Mathematics,

Office of Physical Sciences

Division of Contaminants Chemistry.
Division of Colors and Cosmetics.
Division of Food Chemistry and Technology.

Office of Nutrition and Food Sciences

Division of Consumer Studies.
Division of Nutrition.
Division of Microbiology.

Center for Devices and Radiological Health *

Office of Management Services

Division of Planning, Evaluation, and
Information Services.
Division of Resource Management.

Office of Information Systems

Division of Computer Services.
Division of Information Resources.

Office of Health Physics
Office of Health Affairs 4
Office of Standards and Regulations

Office of Compliance and Surveillance *

Division of Management Information.
Division of Compliance Programs.
Division of Compliance Operations.
Division of Product Surveillance.
Division of Standards Enforcement.

Office of Device Evaluation *

Division of Cardiovascular Devices.

Division of Gastroenterology/Urology and
General Use Devices.

Division of Anesthesiology, Neurology, and
Radiology Devices.

Division of Obstetrics/Gynecology, Ear,
Nose, Throat, and Dental Devices.

Division of Surgical and Rehabilitation
Devices.

Division of Clinical Laboratory Devices.

Division of Ophthalmic Devices.

Office of Science and Technology

Division of Mechanics and Materials Science.
Division of Life Sciences.

Division of Physical Sciences.

Division of Biometric Sciences.

% Mailing address: 200 C St. SW., Washington, DC
20204.

* Mailing address: 1390 Piccard Dr., Rockville, MD
20850.

Division of Electronics and Computer
Sciences.

Office of Training and Assistance

Division of Consumer Affairs.

Division of Small Manufacturers Assistance.
Division of Technical Development.

Division of Professional Practices.
Division of Training Support.

Center for Veterinary Medicine !
Office of Management

Office of New Animal Drug Evaluation

Division of Biometrics, Informatics, and
Environmental Sciences.

Division of Chemistry.

Division of Therapeutic Drugs for Food
Animals.

Division of Therapeutic Drugs for Non-Food
Animals.

Division of Toxicology.

Division of Production Drugs.

Office of Surveillance and Compliance

Division of Compliance.

Division of Surveillance.

Division of Animal Feeds.

Division of Voluntary Compliance and
Hearings Development.

Office of Science
Division of Veterinary Medical Research.

National Center for Toxicological Research *

Office of Management

Division of Information and Management
Services.

Division of Facilities Engineering and
Maintenance,

Office of Research

Division of Reproductive and Developmental
Toxicology.

Division of Genetic Toxicology.

Division of Biochemical Toxicology.

Division of Comparative Toxicology.

Office of Research Services

Division of Microbiology.
Division of Veterinary Services.
Division of Chemistry.

3. Section 5.115 is revised to read as
follows:

§5.115 Field structure.

Northeast Region

Regional Field Office: 830 Third Ave.,
Brooklyn, NY 11232,

New York Regional Laboratory: 850 Third
Ave., Brooklyn, NY 11232.

New York District Office: 850 Third Ave.,
Brooklyn, NY 11232.

Boston District Office: One Montvale Ave.,
Stoneham, MA 02180.

Buffalo District Office: 599 Delaware Ave.,
Buffalo, NY 14202.

Mid-Atlantic Region
Regional Field Office: 900 U.S. Customhouse,

Second and Chestnut Sts., Philadelphia, PA
19108.

% Mailing address: Jefferson, AR 72078-9502.
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Philadelphia District Office: 900 U.S.
Customhouse, Second and Chestnut Sts.,
Philadelphia, PA 19108.

Baltimore District Office: 900 Madison Ave.,
Baltimore, MD 21201.

Cincinnati District Office: 1141 Central
Pkwy., Cincinnati, OH 45202-1097.

Newark District Office: 61 Main St., West
Orange, NJ 07052,

Southeast Region

Regional Field Office: 80 Eighth St. NE.,
Atlanta, GA 30309.

Atlanta Regional Laboratory: 60 Eighth St.
NE., Atlanta, GA 30309,

Atlanta District Office: 60 Eighth St. NE.,
Atlanta, GA 30309.

Nashville District Office: 297 Plus Park Blvd,,
Nashville, TN 37217.

New Orleans District Office: 4298 Elysian
Fields Ave., New Orleans, LA 70122.

Orlando District Office: 7200 Lake Ellenor
Dr., Suite 120, Orlanda, FL 32809.

San Juan District Office: Fernandez Juncos
Ave., Stop 8Y2, Puerta de Tierra Station,
San Juan, PR. Mail to : P.O. Box 5718,
Puerta de Tierra Station, San Juan, PR
00906-5719.

Midwest Region

Regional Field Office: 20 North Michigan
Ave., Rm. 550, Chicago, IL 60602.

Chicago District Office: 433 West Van Buren
St., Rm. 1222, Chicago, IL 60807.

Detroit District Office: 1560 East Jefferson
Ave,, Detroit, MI 48207.

Minneapolis District Office: 240 Hennepin
Ave., Minneapolis, MN 55401.

Southwest Region

Regional Field Office: 3032 Bryan St., Dallas,
TX 75204.

Dallas District Office: 3032 Bryan St., Dallas,
TX 75204.

Denver District Office: Bldg. 20, Denver
Federal Center, Sixth and Kipling Sts., P.O.
Box 25087, Denver, CO 80225-0087.

Kansas City District Office: 1009 Cherry St.,
Kansas City, MO 64106.

St. Louis Branch: 808 North Collins Alley, St.
Louis, MO 63102.

Pacific Region

Regional Field Office: Rm. 568, Federal Office
Bldg., 50 U.N. Plaza, San Francisco, CA
94102.

San Francisco District Office: Rm. 526,
Federal Office Bldg., 50 U.N. Plaza, San
Francisco, CA 84102.

Los Angeles District Office: 1521 West Pico
Blvd., Los Angeles, CA 90015-2486.

Seattle District Office: 22201 23d Dr. SE.,
Bothell, WA 98021-4421.

Dated: March 6, 1990,
Ronald G. Chesemore,
Associate Commissioner for Regulatory
Affairs.
|FR Doc. 80-5792 Filed 3-13-90; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[T.D. 8295]

RIN 1545-A043

Consolidated Return Regulations—
Modification of Rules Relating to
Intercompany Transactions and
Distributions of Property

AGENCY: Internal Revenue Service,
Treasury.

ACTICN: Temporary and final
regulations.

sumMMARY: This document contains
temporary and final regulations under
section 1502 that relate to deferred
intercompany transactions and
distributions of property among
members of an affiliated group filing
consolidated returns. As a result of
changes to the Internal Revenue Code,
literal application of the deferral rules
may produce tax consequences to the
group that are inconsistent with the tax
consequences that would have resulted
if an intercompany transfer had not
occurred.

The temporary regulations provide
rules concerning the creation and
restoration of deferred gain or loss in
these transfers. The purpose of the
temporary regulations is to confirm the
original intent of the deferral mechanism
by assuring that intercompany transfers
generally do not affect the overall
federal income tax consequences to the
group. The text of the temporary
regulations set forth in this document
also serves as the text of the proposed
regulations cross-referenced in the
notice of proposed rulemaking in the
Proposed Rules section of this issue of
the Federal Register.

PATES: These temporary and final
regulations are effective for taxable
years for which the due date (without
extensions) of the federal income tax
return is after March 14, 1990. However,
transition rules §§ 1.1502-13T (m]) (4) (ii)
and 1.1502-14T (c) (3) (ii) apply to
certain dispositions outside the group
occurring before March 9, 1990. In
addition, § 1.1502-13T (n) applies only to
intercompany transactions attributable
to-long term contracts entered into after
June 20, 1988.

FOR FURTHER INFORMATION CONTACT:
Roy A. Hirschhorn or Jerilynn V.
Chapman at telephone (202) 566-3231
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

This regulation is being issued without
prior notice and public procedure
pursuant to the Administrative
Procedure Act (5 U.S.C. 553). For this
reason, the collections of information
requirement contained in this regulation
has been reviewed and, pending receipt
and evaluation of public comments,
approved by the Office of Management
and Budget (OMB) under control number
1545-1161. The estimated annual burden
per respondent varies from 1% to 2%
hours, depending on individual
circumstances, with an estimated
average of 2 hours.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents may require greater or less
time, depending on their particular
circumstances.

For further information concerning
these collections of information, where
to submit comments on these collections
of information, the accuracy of the
estimated burden, and suggestions for
reducing this burden, please refer to the
preamble to the cross-referenced notice
of proposed rulemaking published in the
Proposed Rules section of this issue of
the Federal Register.

Background

This document amends the Income
Tax Regulations (26 CFR part 1) under
section 1502 of the Internal Revenue
Code of 1986. The temporary and final
regulations added by this document
amend §§ 1.1502-13T and 1.1502-14T
and amend and add cross-references to
§§ 1.1502-13 and 1.1502-14. The
temporary and final regulations added
by this document will remain in effect
until superseded by later temporary or
final regulations relating to these
matters.

The present consolidated return
regulations provide a system which
replicates in many ways the federal
income tax consequences which would
arise if the members of an affiliated
group of corporations filing consolidated
returns were a single entity. Under the
regulations, gain or loss realized and
recognized on transfers of property from
one member (“selling member”) to
another member (“purchasing member")
of an affiliated group filing consolidated
returns is deferred and taken into
account by the selling member when, for
example, the property is depreciated or
disposed of outside the group by the
purchasing member. Although the gain
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or loss is deferred, the purchasing
member has a cost basis in the
transferred property. See §§ 1.1502-13,
1.1502-13T, 1.1502-14, 1.1502-14T, and
1.1502-31 (a).

Prior to 1966, the consolidated return
regulations provided for the elimination
of the selling member's gain or loss if the
property was not sold outside the group
during the same consolidated return
vear. Under the prior regulations, the
purchasing member received a
carryover basis in the property.

The change to the deferral system was
made because the gain elimination
system resulted in certain gain escaping
tax, being recognized by the wrong
member of the group at the wrong time,
and being characterized improperly.
Further, the earnings and profits of the
members were not properly reflected.

The deferral mechanism was adopted
to fix more accurately the location,
character and source of the gain or loss
on transactions between members. It
generally was not intended to affect the
group's overall income or loss (or other
tax consequences) either while the
transferred property remains in the
group or after the property is disposed of
outside the group.

As a result of changes in the Internal
Revenue Code, literal application of the
deferral rules may produce tax
consequences to the group that are
inconsistent with the tax consequences
that would have resulted if an
intercompany transfer had not occurred.
The purpose of the temporary
regulations is to assure that the deferral
provisions operate as they were
intended—i/.e., to promote neutrality so
that the overall tax consequences to the
group generally are not affected by
transfers of property among members.

Explanation of Provisions

Consistent with the neutrality
principle, the temporary regulations
provide four general rules concerning
the creation and restoration of gain or
loss deferred as the result of transfers of
property between members of a group.

First, under the temporary regulations,
any gain or loss deferred with respect to
property sold or exchanged in an
intercompany transaction or distributed
by one member to another is taken into
account in an amount equal to any
increase (or decrease) in a deduction or
basis recovery attributable to the
increase (or decrease) in the basis of the
property (or that of any other property
the basis of which is determined,
directly or indirectly, in whole or in part,
by reference to the basis of the property)
resulting from the transfer. For example,
if, as a result of an intercompany
transfer the purchasing member takes

depreciation deductions in excess of the
deductions that would have been taken
by the selling member, deferred gain
must be taken into account at the same
time and in the same amount as the
excess depreciation deductions. For
purposes of this rule, basis is not treated
as recovered by reason of a subsequent
intercompany transfer.

Second, if property sold or exchanged
in an intercompany transaction or
distributed by one member to another
member (or property the basis of which
is determined, directly, or indirectly, in
whole or in part, by reference to the
basis of the property) is disposed of
outside the group, deferred gain (and
any associated tax consequences)
generally must be taken into account as
if the selling member had disposed of
the property at the same time and in the
same manner as the member making the
disposition. The source and character of
the gain to the selling member and the
status of the selling member for tax
purposes, however, is determined at the
time of the intercompany transfer. This
rule applies to property disposed of in a
non-recognition transaction only to the
extent gain or loss is recognized.

For purposes of this rule, an event
(other than a non-recognition
transaction) requiring restoration of gain
under § 1.1502-13 (e) or (f) constitutes a
disposition of property outside the
group. For example, under this rule, if
the parent of a group recognizes and
defers gain on the sale of property to a
subsidiary, and the subsidiary makes an
installment sale of the property outside
the group, the deferred tax liabilities of
both the parent and the subsidiary must
be taken into account in determining the
interest charge under section 453A
beginning with the taxable year in
which the subsidiary's sale occurs.

Third, the temporary regulations
provide a special rule for long term
contracts subject to section 460.
Generally, where a member has entered
into a long term contract and is required
to account under section 460 for any
income and expense attributable to the
contract, any other member's activities
that benefit, or are performed by reason
of, the long term contract must also be
accounted for under section 460 (i.e.,
generally under the percentage of
completion method). See Notice 89-15,
Q&A-8, 1989-1 C.B. 634, 636. The
temporary regulations provide that as
the selling member incurs costs
attributable to such activities, it must
recognize and may not defer gain or loss
associated with income and expense
accounted for (or required to be
accounted for) under the percentage of
completion method.

Fourth, the temporary regulations
provide-a rule for the restoration of gain
attributable to a distribution of the stock
of a subsidiary by one member to
another. Upon a disposition of the stock
of the subsidiary, the distributing
member must take into account the
deferred gain to the extent that, absent
the adjustment to the basis (or excess
loss account) of the subsidiary stock
resulting from the distribution, the
member disposing of the subsidiary
stock would have had an excess loss
account or increased excess loss
account with respect to the subsidiary
stock. In addition, following a
disposition of the stock of the
subsidiary, the distributing member
must take into account the deferred gain
to the extent that, absent the adjustment
to the basis of the former subsidiary’s
stock resulting from the distribution,
distributions with respect to the stock of
the former subsidiary owned by a
member exceed the member's basis in
such stock. For this purpose, a
disposition is defined in § 1.1502~
19(b)(2), and, for example, includes a
case in which a distributed subsidiary
ceases to be a member of the group as
the result of issuing additional stock
outside the group, even though the group
retains all of the stock distributed.

Effective Dates

The temporary regulations generally
apply to intercompany transfers or
dispositions outside the group in taxable
years of the group for which the due
date (without extensions) of the income
tax return is after March 14, 1990.
However, several special rules are
provided.

First, where property sold or
exchanged in an intercompany
transaction or distributed from one
member to another member is disposed
of outside the group, the temporary
regulations do not apply if the
intercompany transfer, resulting in
deferred gain or loss, occurred before
January 1, 1989, and the property was
disposed of before March 9, 1990. The
temporary regulations apply. however, if
the intercompany transfer occurred after
December 31, 1988, and the property
was disposed of before March 9, 1990,
unless, at the time of the intercompany
transfer, there was no plan or intention
w0 dispose of such property outside the
group, and the group files a disclosure
statement for the taxable year in which
the property is disposed of outside the
group.

Second, the temporary regulations
apply only to long term contracts
entered into by a member after June 20,
1988.
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Third, where stock of a subsidiary
distributed from ene member of the
group to another is considered disposed
of outside the group, the temporary
regulations do not apply to gain deferred
with respect to the distributed stock if
the distribution of the stock occurred
before January 1, 1989, and the stock
was disposed of before March 9, 1990.

The temporary regulations do not limit
the application, to transactions
occurring before or after the effective
date of the regulations, of other sections
of the Code or general prineiples of tax
law, including sections 337(d} and 482,
the substance-over-form doctrine (2.2,
application of Commissioner v,
Waterman Steamship Corp., 430 F.2d
1185 (5th Cir. 1970), cert. denied, 401 U.S.
939 (1971)), and the tax benefit rule.
BoackliAsal

It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysis is not
required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5} and
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to these
regulations, and therefore, a Regulatory
Flexibility Analysis is not required.
Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of
proposed rulemaking for the regulations
was submitted to the Administrator of
the Small Business Administration for
comment on their impact on small
business.

Drafting Information

The principal author of these
temporary and final regulations is Roy
A. Hirschhorn of the Office of Assistant
Chief Counsel (Corporate}, Internal
Revenue Service. However, other
personnel from the Service and the
Treasury Department participated in
their development.

List of Subjects in 26 CFR 1.1502-1
Through 1.1564-1

Income taxes, Controlled group of
corporations, Consolidated returns.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR chapter I, part 1
is amended as follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
JECEMBER 31, 1986

Paragraph 1. The authority citation for
part 1 is amended by adding the
following citation:

Authority: 26 U.S.C. 7805 * * * Sections
1.1502-13T and 1.1502-14T also issued under
268 U.S.C. 1502.

Par. 2. Section 1.1502-13 is amended
as follows:

1. A new sentence is added to the end
of paragraph (c)(1)(iii) to read as set
forth below:

§1.1502-13 Intercompany transactions.
.

N . - -
. w o
c
l * & 4

(iii) * * * See § 1.1502-13T, relating to
the time and manner of restoring
deferred gain or loss in taxable years for
which the due date (without extensions)
of the income tax return is after March
14, 1990.

Par. 8. Section 1.1502-13T is amended
as follows:

1. The last sentence of paragraph
(c)(2) is removed.

2. The last sentence of paragraph (f}(2)
is removed.

3. New paragraphs (1}, (m), (n}, and (o)
are added to read as follows:

§ 1.1502-13T. Temporary regulations for
certain Intercompany transactions.

- - » - *

(1) Restoration of deferred gain before
disposition outside group—{1) In
general. For purposes of § 1.1502-13,
gain (or loss) deferred with respect to
property sold or exchanged in an
intercompany transaction shall be taken
into account for any taxable year
(whether consolidated or separate} in an
amount equal to any increase (or
decrease) in a deduction or basis
recovery for the taxable year that is
attributable to an increase (or decrease)
in the basis of the property (or to the
basis of any other property the basis of
which is determined, directly or
indirectly, in whole or in part, by
reference to the basis of such property)
resulting from the sale or exchange. For
purposes of the preceding sentence,
basis shall not be treated as recovered
by reason of a subsequent deferred
intercompany transaction or distribution
described in §1.1502-14 (a) or (b).

(2) Examples. The application of this
paragraph (1) is illustrated by the
following examples.

Example (1). (i) Corporationa P and S file
consolidated returns on a calendar year
basis. P owns a 40% interest in the capital
and profits of XYZ, a partnership. P has a
basis of $20 in its partnership interest. XYZ
owns a single depreciable asset. P's share of
the basis of the asset is $20 and its share of
the value of the asset is $60. In 1989, P sells
its partnership interest to S for $60 and
recognizes a gain of $40, all of which is
deferred under § 1.1502-13(c). S's basis in the
XYZ interest is increased to $50 under

§ 1.1502-31(a). Because XYZ has made an
election under section 754, the basis of the
asset with respect to S is increased, under
section 743, to $60 by reference to S's basis in
the XYZ interest.

(ii) If P had not transferred its partnership
interest to S, its allocable share of
depreciation with respect to the asset would
have been $5 for 1990. As a result of the basis
adjustment under section 743 resulting from
the sale of the XYZ interest to S, S's
depreciation with respect to the asset for 1990
is $15 ($10 of which is attributable to the
basis adjustment). P is therefore required to
take into account $10 of deferred gain under
this paragraph (1).

(iii) In 1991, XYZ sells the asset and S's
share of the amount realized with respect to
the sale is $65. Without regard to
depreciation for 1991, if P had not transferred
its XYZ interest to S, its basis recovery on the
sale of the asset would have been $15. As &
result of the basis adjustment under section
743 resulting from the sale of the XYZ interest
to S, S's share of the basis of the asset at the
time it is sold is $45 ($60 minus $15).
Accordingly, there has been a $30 increase ix
basis recovery in 1991 as a result of the sale
of the XYZ interest to S and, under this
paragraph (1), P must therefore take into
account the remaining $30 of deferred gain at
the time of the sale.

Example (2] (i) Corporations P and S file
consolidated returns on a calendar year
basis. S purchases and places in service on
August 1, 1989, construction equipment
costing $1,000,000. S elects to use the straight-
line method over the equipment's recovery
period (5 years) and appropriately applies the
half-year convention to compute its
depreciation deduction for the equipment.
Thus, S's depreciation deduction for the
equipment for 1989 is $100,000 (%2 of 20% of
$1,000,000). In 1990, S sells the equipment to P
and recognizes a gain of $500,000, all of which
is deferred under § 1.1502-13(c). P does not
dispose of the equipment before 1996.

{ii) Under section 168(i)(7), P must use the
same depreciation method that S used over
S's remaining recovery period for so much of
the adjusted basis of the equipment in P's
hands as does not exceed the adjusted basis
of the equipment in S's hands immediately
before the sale (the “carryover portion™).
Therefore, P's depreciation deduction that is
attributable to the carryover portion is the
same in each year as S's deduction would
have been if S had not sold the equipment to
P. The amount of the deferred gain
attributable to the equipment that S must
take into account in any year (that is, the
amount of the increased depreciation
deduction to the group) is the amount of the
depreciation deduction attributable to the
portion of P's basis which exceeds the
carryover portion (the “excess portion™). P
appropriately depreciates the excess portion
($500,000) under the 200-percent declining
balance method over a 5-year recovery
period, applying a half-year convention.
Thus, the amount of deferred gain that S is
required to take into account, which equals
the amount of depreciation claimed by P on
the excess portion, is $100,000 for 1990,




Federal Reg'ister / Vol. 55, No. 50 / Wednesday. March 14, 1990 / Rules and Regulations

9423

$160,000 for 1991, $96,000 for 1992, $57,600 for
1993, $57,600 for 1994, and $28,800 for 1995.

(3) Effective date. This paragraph (1)
applies to intercompany transactions in
taxable years for which the due date
(without extensions) of the income tax
return is after March 14, 1990.

(m) Restoration of deferred gain on
disposition outside group—(1) In
general. Except as provided in
paragraph (m)(2) of this section, for
purposes of § 1.1502-13, if property sold
or exchanged in an intercompany
transaction (or property the basis of
which is determined, directly or
indirectly, in whole or in part, by
reference to the basis of such property)
is disposed of outside the group, any
remaining deferred gain (and any
associated tax consequences) shall be
taken into account as if the selling
member had disposed of the property at
the same time and in the same manner
as the property is disposed of outside
the group. Notwithstanding the previous
sentence, the source and character of
the gain to the-selling member and the
status of the selling member for tax
purposes (e.g., as a dealer or non-dealer
in the property sold) shall be determined
as of the time of the intercompany
transaction. Any event requiring the
restoration of gain pursuant to § 1.1502-
13(e) or § 1.1502-13(f), as modified by
paragraph (f) of this section, is treated
as a disposition outside the group.

(2) Exception. Paragraph (m)(1) of this
section does not apply, and § 1.1502-
13(e) and § 1.1502-13(f), as modified by
paragraph (f) of this section, apply, to
the extent that gain or loss is not
recognized in a transaction in which
property, which was sold or exchanged
in an intercompany transaction, (or
property the basis of which is
determined, directly or indirectly, in
whole or in part, by reference to such
property) is disposed of outside the
group. However, to the extent gain or
loss is recognized in such transaction,
paragraph (m)(1) of this section applies.

(3) Examples. The application of this
paragraph (m) is illustrated by the
following examples.

Example (1). (i) Corporations P and S file
consolidated returns on a calendar year
basis. P regularly sells real property in the
ordinary course of business. In 1990, P sells
nondepreciable real property with a basis of
$7,000 to S for $10,000 and P recognizes $3,000
of gain, all of which is deferred under
§ 1.1502-13(c).

(ii) In 1991, S, which does not regularly sell
real property in the ordinary course of
business, sells the real property to X, an
unrelated third party, for a $12,000 obligation,
bearing interest at the applicable federal rate
and payable in two equal annual installments
of $6,000 in 1992 and 1993. If, instead of
selling the properly to S in 1990, P had sold it

to X, P would not have been eligible, under
section 453(b), to use the installment method
of reporting with respect to its $3,000 gain
because it was a dealer in real property in
1990. When S sells the real property to X in
1991, P must therefore take into account its
entire $3,000 of deferred gain.

Example (2). (i) Corporations P and S file
consolidated returns on a calendar year
basis. S owns depreciable property described
in section 1245 that it purchased for $10
million. At the end of 1989, when S's basis in
the property has been reduced to $7 million
as a result of depreciation deductions, S sells
the property to P for $20 million and
recognizes $13 million of gain, $3 million of
which is subject to recapture under section
1245. All of the gain is deferred under
§ 1.1502-13(c).

(ii) At the end of 1990, P sells the property
to X, an unrelated third party, for a $25
million obligation, bearing interest at the
applicable federal rate and payable in two
equal annual installments of $12.5 million in
1991 and 1992. Without regard to depreciation
in 1990, P realizes $5 million of gain, which it
reports on the installment method under
section 453. If, instead of selling the property
to P, S had sold it to X in an installment sale,
S would have been required to report under
section 453(i) the $3 million of recapture
income. When P sells the property to X, S
must therefore take into account $3 million of
deferred gain that is subject to recapture
under section 1245,

(iii) Under § 1.1502-13(e)(2), S takes into
account the $10 million of deferred gain not
subject to recapture as P receives the
installment payments. Thus, P recognizes $2.5
million of gain under section 453, and S takes
into account $5 million of its deferred gain, in
each of 1991 and 1992. Section 453A requires
interest to be paid on a group's tax liability
deferred by reason of section 453 if the
installment obligations of the group (and
related persons) outstanding at the close of
the group's taxable year exceed an aggregate
face amount of $5 million. Because the
aggregate face amount of the group's
instaliment obligations, $25 million, exceeds
$5 million, the deferred tax liabilities of both
P and S must be taken into account in
determining the interest charge under section
453A beginning with the taxable year in
which P’s sale occurs.

Example (3). (i) Corporations P, S and T file
consolidated returns on a calendar year
basis. S holds nondepreciable property A and
T holds nondepreciable property B.
Properties A and B each have a basis of
$1,000 and a fair market value of $10,000. In
1989, T sells property B to P for $10,000. T
recognizes $9,000 of gain in 1989 on its sale of
property B to P, all of which is deferred under
§ 1.1502-13(c). Under § 1.1502-31(a), P's basis
in property B is $10,000.

(ii) In 1991, P and S exchange property A
and property B in an exchange that qualifies
for nonrecognition of gain or loss under
section 1031 with respect to both P and S. P
does not recognize gain or loss on the
exchange, and P's basis in property A is
$10,000.

(iii) In 1993, in a transaction to which
sections 1031 (f) and (g) do not apply, P sells
property A to X, an unrelated third party, for

$10,000. P realizes no gain on the sale of
property A to X. T is required to take into
account the $9,000 of deferred gain with
respect to property B in 1993, because
property A (the basis of which is determined
by reference to the basis of property B) was
disposed of outside the group.

(4) Effective date—(i) In general.
Except as provided in paragraph
(m)(4)(ii) of this section, this paragraph
(m) applies to dispositions (as described
in this paragraph) of property in taxable
years for which the due date (without
extensions) of the income tax return is
after March 14, 1990.

(ii) Exception. Notwithstanding
paragraph (m)(4)(i) of this section, this
paragraph (m) does not apply to
deferred gain taken into account on a
disposition of property before March 9,
1990 if the gain was deferred in an
intercompany transaction—

(A) After December 31, 1988, provided
that, at the time of the intercompany
transaction, there was no plan or
intention to dispose of the property
outside the group and the taxpayer files
a separate statement with the taxpayer's
return for the taxable year in which such
property is disposed of disclosing—

(1) A description of the transferred
property and the dates of the
intercompany transaction and the
disposition,

(2) The name and employer
identification number (E.LN.) of the
member disposing of the property and
the amount realized and gain realized
by such member on the disposition, and

(3) The amount realized and gain
realized by the selling member on the
intercompany transaction with respect
to the property and the name and E.LLN.
of the selling member; or

(B) Before January 1, 1989.

(n) Exception to deferral rules—(1) In
general. Section 1.1502-13(c) shall not
apply to defer gain or loss with respect
to a sale or exchange in an
intercompany transaction of property to
the extent the gain (or loss) is
attributable to any income and expense
(i) accounted for (or required to be
accounted for) by the selling member in
accordance with the percentage of
completion method and (ii) arising from
any activity performed by the selling
member for the benefit of, or by reason
of, a long term contract between a
member and a person not a member that
is accounted for by such member, in
whole or part, under the percentage of
completion method.

(2) Example. This paragraph (n) is
illustrated by the following example.

Example. (i) Corporations P and S file
consolidated returns on a calendar year
basis. In 1990, P enters into a contract with X,
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a person not a member of the group, for the
manufacture and sale of 5 airplanes for a
total contract price of $500 million.

The contract is a long term contract within
the meaning of section 460 (f) and P is
required to account for income and expense
attributable to the contract under the
percentage of completion method. By reason
of the contract, S manufactures and sells
engines for the airplanes to P for a total price
of $50 million. S begins to manufacture the
engines in 1991 and delivers them in 1992. In
1991, 8 incurs $20 million out of total
estimated costs of $40 million, and, in 1992, S
incurs an additional $20 million of costs to
complete manufacture of the engines. S
accounts for income and expense attributable
to the production of the engines pursuant to
the percentage of completion method.

(i) S's sales of the engines to Pis a
deferred intercompany transaction. However,
§ 1.1502-13(c) does not apply to defer gain
attributable to the income and expense
accounted for by S under the percentage of
completion method. Under the percentage of
completion method, S takes into account $20
million in costs and $25 million in income in
each of 1991 and 1992.

(3) Effective date. This paragraph (n)
applies to intercompany transactions in
taxable years for which the due date
(without extensions) of the income tax
return is after March 14, 1990 that are
attributable to long term contracts
entered into by a member after June 20,
1988.

(o) References. A reference in this
part to § 1.1502-13 is treated as
including a reference to this section.

§1.1502-14 [Amended]

Par. 4. Section 1.1502-14 is amended
by adding the words “or after March 14,
1990" immediately following the word
*1988" in paragraph (c)(3).

Par. 5. Section 1.1502-14T is amended
as follows:

1. The last sentence of paragraph (a)
is revised to read as follows:

§ 1.1502-14T Treatment of distributing
corporation (temporary).

(a) * * * Such deferred gain or loss
shall be taken into account at the time
and in the manner specified in § 1.1502-
13 (d), (e). and (f), and §1.1502-13T (1)
and (m), as if such distributing
corporation were a “selling member,"
the distributee were a “purchasing
member"” and the distribution described
in § 1.1502-14 were a “deferred
intercompany transaction.”

2. The last sentence of paragraph (b)
is removed.

3. New paragraphs (c) and (d) are
added to read as follows:

§ 1.1502-14T Treatment of distributing
corporation (temporary).
» - - . -

(¢) Limitation on application of this
section— (1) In general. For purposes of

this section, § 1.1502-13, § 1.1502-13T
and § 1.1502-14, gain deferred with
respect to a distribution of stock of a
subsidiary from one member to another
member shall be taken into account (i}
upon a disposition (as defined in
§ 1.1502-19(b)(2)) of the stock of the
subsidiary in an amount equal to the
amount that would have created or
increased the excess loss account if the
adjustment to the basis (or the excess
loss account) of the stock of the
subsidiary resulting from the
distribution had not occurred, or (ii)
following a disposition, to the extent
distributions with respect to any stock
owned by a member would exceed the
basis of such stock if the adjustment to
the basis of the stock resulting from the
distribution had net occurred.

(2) Examples. This paragraph (c) is
illustrated by the following examples.

Example (1). (i) Corporations P, S, and T
file consolidated returns on a calendar year
basis. P owns all 100 shares of the
outstanding stock of S. 8 owns all 200 shares
of the outstanding stock of T. The T shares
have an adjusted basis of $1,000 and a value
of $10,000. S distributes all of its T stock to P.
As a result of the distribution, S recognizes
$9,000 of gain under section 311(b) and the
gain is deferred under paragraph (a) of this
section. P receives a $10,000 basis in the T
stock under § 1.1502-31(a).

(ii) T borrows $9,000 in 1989 and distributes
the $9,000 to P in the same year. T has no
current earnings and profits, and the
distribution reduces P's basis in the T stock
from $10,000 to $1,000. In 1990, T has $1,000 of
earnings and profits which are not
distributed. At the end of 1990, T issues 100
shares of stock to X, an unrelated third party.
As a result P no longer owns 80 percent or
more of the stock of T and T ceases to be a
member of the group. T's ceasing to be a
member of the group constitutes a disposition
of the T stock under § 1.1502-19(b}(2](i). If the
basis of the T stock had not been adjusted as
a result of S's distribution of the T stock to P,
the $9,000 distribution to P would have
resulted in a $7,000 excess loss account with
respect to the T stock. Accordingly, S is
required to take into account $7,000 of
deferred gain (the amount that would have
been in the excess loss account but for the
adjustment to the basis of the T stock
resulling from its distribution).

Example (2). The facts are the same as in
Example (1) except that T borrows and
distributes the $9,000 to S before S distributes
the T stock to P. The results are the same as
in Example (1) because P would have had an
excess loss account of $7,000 with respect to
the T stock at the time T ceased to be a
member of the P group but for the adjustment
to the excess loss account resulting from S's
distribution of the T stock to P.

(3) Effective date.—{i} In general.
Except as provided in paragraph
(c)(3](i1) of this section, this paragraph
(c) applies to dispositions (as defined in
this paragraph (c)) of stock of a
subsidiary in taxable years for which

the due date (without extensions) of the
income tax return is after March 14,
1990.

(ii) Exception. Notwithstanding
paragraph (c)(3)(i) of this section, this
paragraph (c) does not apply ta gain
deferred with respect to a distribution of
stock of a subsidiary from one member
to another member before January 1,
1989, if the disposition (as defined in this
paragraph (c)) of the stock of the
subsidiary occurs before March 9, 1990.

(d) References. A reference in this
part to § 1.1502-14 is treated as
including a reference to this section.

There is a need for immediate
guidance with respect to the provisions
contained in this Treasury decision. It is
therefore found impracticable and
contrary to the public interest to issue
this Treasury decision with notice and
public procedure under section 553(b) of
title 5 of the United State Code or
subject to the effective date limitations
of section 553(d) of title 5 of the United
States Code.

Charles H. Brennan,

Acting Commissioner of Internal Revenue.
Approved: March 5, 1990.

Kenneth W, Gideon,

Assistant Secretary of the Treasury.

[FR Doc. 90-5830 Filed 3-9-90; 2:14 pm]
BILLING CODE 4830-01-M

26 CFR Part 1
[T.D. 8293]

RIN 1545-A016

Treatment of Salvage and Reinsurance
Under Section 832(b)

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations relating to the
treatment of salvage and reinsurance
under section 832(b)(5) of the Internal
Revenue Code. The regulations affect
property and casualty insurance
companies, and are necessary to
provide them with guidance in
computing the losses incurred deduction
of that section. The text of the
temporary regulations set forth in this
document also serves as the text of the
proposed regulations for the notice of
proposed rulemaking on this subject in
the Proposed Rules section of thig issue
of the Federal Register.

EFFECTIVE DATES: Section 1.832-7T is
effective for taxable years beginning
before January 1, 1990. The amendments
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to § 1.832-47 are effective for taxable

years beginning after December 31, 1989.

FOR FURTHER INFORMATION CONTACT:
William L. Blagg of the Office of the
Assistant Chief Counsel (Financial
Institutions and Products), Branch 4
(CC:FI&P:4), P.O. Box 7604, Ben Franklin
Station, Washingten, DC 20044, (202)
566-3294 (not a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

This document amends the Income
Tax Regulations (26:CER part 1) to
provide temporary rules relating to the
treatment of salvagerand reinsurance
under section 832(b)(5) of the Internal
Revenue Code.

Explanation of Provisions

The losses incurred deduction
described in section832(b)(5) includes
both losses paid and unpaid losses.
Section832(b)(5) requires that the losses
paid component of the deduction be
reduced by any increase in salvage and
reinsurance recoverable.

The regulations under section 832
were amended by the Internal Revenue
Service on January.5, 1988, to require
that salvage recoverable be taken into
account inthe computation of both
losses paid and unpaidlosses. Although
section 832(b)(5) requires'this treatment
with respect tolosses paid, the prior
regulations allowed taxpayers to
exclude any salvage not permitted to be
takeninto account for state insurance
regulatory purposes. The regulations
were amended ‘to delete this exclusion
and thereby produce a clearer reflection
of income.

The regulations also were amended in
1988 to clarify that a reasonable
estimate of the amount of unpaid losses
that a taxpayer will be required to pay
must take into account-expected
recoveries on account of salvage and
reinsurance attributable to such losses.
In addition, the 1988 amendments
provided guidance on accounting
adjustments to'be made by taxpayers
not already in compliance with the
amended regulations, and clarified that
tllle term “salvage” includes subrogation
ciaims.

On September 22,1989, the Internal
Revenue Service issued temporary
regulations postponing the effective date
of the 1988 amendments until taxable
years beginning after December 31, 1988,
and reinstating the prior regulations for
taxable years beginning before January
1,71989,

_ The temporary regulations published
in this treasury decision further

postpone the effective date of the 1988
amendments until taxable years
beginning after December 31, 1989, and
continue the application of the prior
regulations for taxable years beginning
before January 1, 1990. For taxable years
beginning before January 1, 1990, a
taxpayer complying with the provisions
of section 1.832—4T is deemed to have
useda proper method of accounting for
salvage.

Special analyses

It has been determined that these
rules-are not major rules as defined’in
Executive Order 12291, Therefore, a
Regulatory Impact Analysisis not
required. It has also been determined
that section 553(b) of the Administrative
Procedure Act{5 U.S.C. chapter 5) and
the Regulatory Flexibility Act (5'U.S.C.
chapter 8) do not apply to these
regulations, and, therefore, final
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking for the regulations
was submitted to'the Administrator-of
the Small Business Administration for
comment on ' their impact on small
business.

Drafting Information

The principal-author of these
proposed regulations is William L. Blagg
of the:Office of the Assistant Chief
Counsel (Financial Institutions and
Products), Internal Revenue Service.
However, otherpersonnel from the
Internal Revenue Service and Treasury
Department participated in their
development.

List of Subjects in 26 CFR 1.801-1
Through 1.832-7T

Income taxes, Insurance companies.
Amendments to the regulafions

For the reasons set out in the
preamble, part 1 of title 26 of the Code
of Federal Regulations is.-amended as
set forth below:

Income Tax Regulations (26 CFR Part 1)

PART 1—[AMENDED]

Paragraph 1. The authority for part 1
continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 2. Section 1:832-4T is amended by
revising paragraphs (d}(1) and (€] to
read as follows:

§1.832-4T Gross income (temporary).

(d)(1) The treatment of salvage and
reinsurance is a method of accounting.

Every insurance company towhich this
section applies that did not treat salvage
and reinsurance as provided in this
section for the last taxable year
beginning before January 1, 1990, must
change its method of accounting with
respect to salvage and reinsurance in
the first taxable year beginning after
December 31, 1989. The change in
method of accounting will result in a
section 481(a) adjustment. The fresh
start provision of section 1023(e) of the
Tax Reform Act of 1986 does not apply
to the change in method of accounting
required by this paragraph {d)(1).

" * - - -

{e) Paragraphs (b), (c), and (d)-of this
section are effective for taxable years
beginning after December 31, 1989.
Taxpayers complying with the
provisions of this section for taxable
years beginning before January 1, 1990,
are deemed to have used a proper
method of accounting for salvage for
such taxable years. In computing unpaid
losses for taxable years beginning
before January 1, 1990, an insurance
company to which this section applies is
not required to take into account
estimated recoveries on account of
salvage attributable to unpaid losses. In
addition, the provisions of § 1.832-7T
apply to the treatment of salvage
recoverable in the computation of paid
losses for such taxable years.

Par. 3. Section 1.832-7T is amended by
revising the caption and paragraph (d)
to read as follows:

§1.832-7T Treatment of salvage and
reinsurance In computing “losses incurred”
deduction, taxable years beginning before
January 1, 1990 (temporary).
- - - - -

(d) This section is effective for taxable
years beginning before January 1, 1990.

There is a need for immediate
guidance with respect to the provisions
contained in this Treasury decision. For
this reason it is' impracticable to issue
this Treasury decision with-notice and
public procedure under section (b) of
section 553 of title 5 of the United States
Code or subject to the effective date
limitation of subsection (d) of that
section.

Approved: February 28, 1990.
Fred T. Goldberg, Jr.,
Commissioner of Internal Revenue.
Kenneth W. Gideon,
Assistant Secretary of the Treasury.
[FR Doc. 90-5744 Filed 3-13-90; 8:45 am|
BILLING CODE 4830-01-M
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26 CFR Part 1
[T.D. 8294]
RIN 1545-AK95

Consolidated Return Regulations;
Special Rules Relating to Dispositions
and Deconsolidations of Subsidiary
Stock

AGENCY: Internal Revenue Service,
Treasury.,

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations under sections
337(d) and 1502 that implement the
repeal of the General Ulilities doctrine
and eliminate duplication of loss with
respect to members of affiliated groups
filing consolidated returns. The
regulations apply on a disposition or
deconsolidation of stock of a subsidiary
of the group. The text of the temporary
regulations set forth in this document
also serves as the text of the proposed
regulations cross-referenced in the
notice of proposed rulemaking in the
Proposed Rules section of this issue of
the Federal Register.

DATES: The regulations in this document
are effective March 9, 1990. Section
1.337(d)-1T applies with respect to
dispositions occurring after January 6,
1987, of stock of a corporation that
became a member of an affiliated group
after January 6, 1987, if the disposition is
not subject to § 1.1502-20T.

FOR FURTHER INFORMATION CONTACT:
Mark S. Jennings, 202-566-2455 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

These regulations are being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the collections of
information contained in these
regulations have been reviewed and,
pending receipt and evaluation of public
comments, approved by the Office of
Management and Budget (OMB) under
control number 1545-1160. The
estimated average annual burden per
respondent varies from 1% to 2% hours,
depending on individual circumstances,
with an estimated average of 2 hours.

The estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents may require greater or less
time, depending on their particular
circumstances.

For further information concerning
these collections of information, and
where to submit comments on these
collections of information and the
accuracy of the estimated burden, and
suggestions for reducing this burden,
please refer to the preamble to the
cross-referenced notice of proposed
rulemaking published in the Proposed
Rules section of this issue of the Federal
Register.

A. Introduction

This document adds temporary
regulations §§ 1.1502-20T, 1.1502-1T,
and 1.337(d)-1T to part 1 of title 26 of the
Code of Federal Regulations, and adds
cross-references to §§ 1.1502-12, 1.1502~
32, 1.1502-33 and 1.1502-79. The
temporary regulations added by this
document will remain in effect until
superseded by later temporary or final
regulations relating to these matters.

Temporary regulations § 1.1502-20T
adds to the consolidated return
regulations a general rule that disallows
all losses on the disposition by a
member of stock of a subsidiary when
both are members of the same affiliated
group filing consolidated returns (the
“loss disallowance rule"). The
regulations also provide a number of
related rules to ensure the proper
application of the loss disallowance rule
(e.g., a "basis reduction” rule that
applies a deconsolidation of stock of a
subsidiary and an “anti-stuffing" rule).
Also provided is a rule that permits
reattribution of a subsidiary's (or lower-
tier subsidiary’s) losses to the common
parent to the extent, if any, of the loss
disallowed to the selling member on the
sale of the subsidiary's stock. These
rules generally apply with respect to
dispositions occurring on or after March
9, 1990.

Temporary regulations § 1.337(d)-1T
adds a transition rule that generally
disallows loss on the disposition by a
member of a subsidiary's stock if the
subsidiary became a member of the
group after January 6, 1987, and if the
disposition is not subject to § 1.1502-
20T, but permits the loss to the extent
the selling member establishes that the
loss is not attributable to the recognition
of "built-in-gain" on the disposition of
assets owned, directly or indirectly, by
the subsidiary.

These temporary regulations
implement Notice 87-14, 1987-1 C.B. 445,
in which the Internal Revenue Service
announced its intention to publish
regulations that would, in effect, prevent
utilization of the investment adjustment
rules of §§ 1.1502-32 and 1.1502-33 (c)
(the “investment adjustment rules") to
circumvent the repeal of the General
Utilities doctrine by the Tax Reform Act

of 1986 (the 1986 Act"). The loss
disallowance rule of § 1.1502-20T also
addresses another problem by
preventing a subsidiary's losses from
being duplicated as investment losses of
the parent when the parent disposes of
the subsidiary’s stock.

B. The Investment Adjustment Rules
and General Utilities Repeal

1. The Investment Adjustment Rules

The investment adjustment rules are
designed to prevent income or loss that
has been recognized at the subsidiary
level from again being recognized as
investment gain or loss by the
subsidiary's parent upon disposition of
the subsidiary's stock. This is generally
accomplished by requiring positive or
negative adjustments to the basis of the
subsidiary’s stock owned by members of
the group to reflect the increase or
decrease in value of the subsidiary
resulting from income or loss that has
been taken into account by the group.

Example 1: Corporation P forms
corporation S by transferring $100 cash to S
in exchange for all of S's stock. P and S elect
to file consolidated returns. S earns $50
during the next 5 years, which is included in
the consolidated taxable income of the P
group. Under the investment adjustment
rules, P's basis in its S stock is increased by
$50. Thus, if P sells S for $150 at the end of
Year 5, the P group does not recognize any
further gain or loss.

Without the increase to the basis of the
S stock provided under the investment
adjustment rules, the P group would, in
effect, recognize S's $50 of income twice,
once when it was earned by S and again
as an investment gain when P sold the S
stock.

2. The General Utilities Doctrine

In general, income earned by a
corporation is taxed twice, once to the
corporation when the income is earned
and a second time to the corporation's
shareholders when the earnings are
distributed. For many years, the Genera!
Utilities doctrine provided an exception
to this two-level system of taxation.
Under this doctrine, which takes its
name from General Utilities & Operating
Co. v. Helvering, 296 U.S. 200 (1935),
corporations were not required to
recognize gain or loss when they
distributed appreciated or depreciated
property to their shareholders, either in
liquidation or simply as a part of
ongoing operations (e.g., as a dividend),
or when they sold the property and
distributed the proceeds in liquidation.
Subject to certain exceptions, this
doctrine permitted the permanent
elimination of corporate-level tax on the
disposition of appreciated assets
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because the transferee received a fair
market value basisiin the assets as they
left:corporate solution, despite the fact
that.no corporate-level tax had been
paid on the appreciation. The General
Utilities doctrine was codified in
sections 811, 336 and 337 of the Internal
Revenue Code of 1954.

3. Repeal of the General Utilities
Doctrine

The scope of the General Utilities
doctrine was restricted by a series of
amendments beginning in 1969 [relating
generally to non-liguidating
distributions governed by section 311)
and the doctrine was ultimately
repealed by the 1986 Act, which
amended-sections 336 and 337 to
require, with limited exceptions, that
corporations recognize gain or loss
when property is distributed in
liquidation or sold in conmection with a
liquidation.

The legislative history of the 1986 Act
indicates that the principal reason for
the repeal of the General Utilities
doctrine was that it tended to undermine
the corporate income tax because
“[u]lnder normally applicable tax
principles, nonrecognition of gain is
available only if the transferee takes a
carryover basis in the transferred
property, thus assuring that a tax will
eventually be collected on'the
appreciation.” H.R. Rep. No. 99-428, 99th
Cong., 1st Sess. 282 (1985). See also'H.R.
Conf. Rep. No. 89-841, 99th Cong., 2d
Sess. 11-202 (19886), which states as the
rationale for continuing tax-free
treatment under section 332 for
liquidating distributions of assets of
controlled subsidiaries that, because the
carryover basis rules apply, “the
corporate level tax will be paid if the
distributed property is disposed of by
the recipient corporation to a person
outside of the group.”

Thus, it is clear that the principal
purpose for the repeal of the General
Utilities doctrine was to require the
payment of a corporate-level tax in a
transaction that results in a stepped-up
basis to the new owner.

4. Results Under Investment Adjustment
Rules Conflict With General Utilities
Repeal in Some Cases

The investment adjustment rules
reflect the application of the General
Utilities doctrine and can therefore be
used to obtain a stepped-up basis in
corporate assets without the payment of
corporate-level tax.

Example 2:'Corporation S has one asset
with a basis of 0 and a value of $100.
Corporation P buys all the stock of S for $100
and P and S eiect to file consolidated returns.
S then sells the asset for $100 and recognizes

gain of $100. Under the investment
adjustment rules, P's basis in the stock of Sis
increased to $200 because the sale of the
asset generated $100 of earnings and profits
to S. This basis increase permits'P to
recognize a loss of $100 if P sells the S stock,
thus offsetting the gain on the sale of the
agset.

The increase in the basis of P's stock in
S is inconsistent with the repeal of the
General Utilities doctrine. The failure to
require the P group to fully account for
S’s recognized built-in gain in effect
permits the elimination of corporate-
level tax on this gain, because the
increase in P's basis for the S stock is
attributable to S's recognition of built-in
gain (gain already reflected in P's cost
basis for the S stock) and not to
earnings that increase S's value,
Moreover, P's loss does not represent an
economic loss of either P.or S.

Although the taxpayer that sold the §
stock to P may have recognized gain on
the sale that corresponded to S's built-in
gain, if the taxpayer was not a
corporation, no corperate-level tax
wouldhave been paid in-connection
with the basis step-up. However, even if
the seller was a corporation, transferee
taxpayers generally are not given credit
for tax on gain recognized by unrelated
transferor taxpayers.

The problem is not limited to
dispositions of built-in gain assets, but
also arises when built-in gain assets are
consumed.

Example 3: The facts are the same as in
Example 2, except that S uses the asset in
business operations rather than selling it. The
asset earns $20 and declines in value by $20
in-each year over a 5-year period. As in
Example 2, P's basis in the stock of S is
increased by the earnings to $200, but the
value of S remains $100 end P may recognize
a loss of $100 if P sells the S stock.

In Examples 2 and 3, disallowing P's
$100 loss eliminates the possibility that
investment adjustments caused by S's
recognition of built-in gain, whether
from dispositions or operations, will
result in elimination of the gain.
Disallowing P's loss therefore gives
effect to General Utilities repeal by
assuring that a corporate-level tax will
be imposed on S's recognized built-in
gain.

C. Loss Duplication

In addition to resolving the problems
created under the investment
adjustment rules by General Utilities
repeal, the loss disallowance rule also
resolves a problem involving the
duplication of losses. Under current
rules, there are several situations in
which a loss may be duplicated by a
parent and its subsidiary.

Example 4: Corporation P forms subsidiary
S with a contribution of $100 and P and
elect to file consolidated returns. S has an
operating loss of $60. The group is unable to
use the loss and it becomes a consolidated
net operating loss carryover attributable to S.
P sells S for $40. A special adjustment under
§ 1.1502-32(b)(1)(ii) prevents S's unused $60
loss from reducing P's $100 basis inits §
stock. Accordingly, P recognizes a $60 loss on
the sale of 5. P's $60loss reflects P's
economic loss on its investment in S (P
contributed $100 to S and sold it for $40
without.using S's inside loss on its
consolidated return). S's loss carryover is
apportioned to S for use after leaving the P
group (subject to any limitation imposed by
section 382 or otherwise). P's loss on the sale
of the S stock is therefore duplicated when S
uses its loss after leaving the P group.

This duplication may be offset ata
later date. If S uses its'loss carryover in
the consolidated return of another group
(P1), theuse reduces the basis of S's
stock in the hands of P1.under § 1.1502~
32(b)(2)(ii). As a result of this reduction,
there is a potential offsetting gain if P1
sells the S stock. However, in some
circumstances P1:may use self-help
measures topostpone recognition of the
gain indefinitely (by retaining the S
stock) or to avoid recognition of the gain
altogether (by liquidating S or by selling
the S stock and electing deemed asset
sale treatment under section 338(h)(10)).

Loss duplication also occurs in
Example 4 if Suses the $100 contributed
by P to purchase an asset and the asset
declines in value by $60. Because the
loss is unrealized, it'is not reflected in
S's earnings and profits and P's basis in
its S stock therefore remains $100. When
P sells the S stock to P1, it recognizes a
$60 loss. S later recognizes a loss of $60
when it sells the built-in loss asset.
Although P1 must reduce the basis of $'s
stock when the loss is used, establishing
the potential for an offsetting gain if P1
sells the stock, once again P1 can use
self-help measures to postpone or totally
avoid recognizing the gain by retaining
the S stock indefinitely, by liquidating 5
or by selling the S stock in a transaction
in which section 338(h)(10) is elected.

Duplication of gain can also occur
under the current rules. If an asset of S
simply increases in value by $60, P will
recognize $60 of gain when it sells the $
stock to P1 and S will recognize $60 of
gain when it subsequently sells the
asset. When S sells the asset, P1's basis
in its S stock is increased by $60,
thereby establishing the potential for an
offsetting loss if P1 sells the S stock. In
contrast to the two loss duplication
situations, however, P1 has no incentive
to avoid recognizing this loss because
recognizing the loss eliminates gain
duplication.
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As noted, duplication of gain and loss
can be avoided under the current rules if
S's assets, rather than its stock, are sold
{either by S or by P after a liquidation of
S) or if the P group and P1 elect deemed
assget sale treatment under section
338(h)(10). Because the structure of
many transactions is generally elective
as between stock sales and asset sales
(or stock sales treated as asset sales),
taxpayers will often be able to use these
self-help measures to avoid duplication
of gain, but will avoid using them in
order to preserve duplication of loss.
Disallowing loss of P's sale of the S
stock eliminates this selective
duplication of loss.

D. Approaches Not Adopted

Notice 87-14 announced that the
investment adjustment rules would be
amended to “prevent recognition of
losses that are attributable to the
sudsidiary’s recognition of built-in
gains." Implementation of Notice 87-14
requires either a rule that would
eliminate positive basis adjustments of
the type illustrated in Examples 2 and 3
or a rule that would disallow losses
resulting from such adjustments.

Following the publication of Notice
87-14, the Treasury Department and the
Service undertook an intensive study of
the various methods for reconciling the
results under the consolidated return
regulations with the intent of Congress
in repealing the General Utilities
doctrine. The study also took into
account the effect of each method on the
problem of loss duplication.

1. Tracing

The most accurate method of
eliminating losses resulting from the
recognition of built-in gain would be to
eliminate positive basis adjustments
under the investment adjustment rules
when those adjustments are from
earnings attributable to the recognition
of built-in gain and to reduce stock basis
if a distribution of current earnings and
profits is attributable to such gain. This
method is commonly referred to as
“tracing."

The theoretical accuracy that would
be achieved by tracing is undermined,
however, by the fact that it would
impose tremendous administrative
burdens on both taxpayers and the
Service. In order to determine the extent
of built-in gain or loss in each asset, all
assets and liabilities of an acquired
subsidiary (and of any lower tier
subsidiaries) would have to be
appraised at the time the subsidiary's
stock is acquired. Furthermore, each
asset with built-in gain or loss would
have to be traced to determine the
extent to which the built-in gain or loss

was recognized while the group held the
stock of the subsidiary. Although
appraisals and tracing might be
relatively simple in a few cases (e.g.,
when the acquired subsidiary has only
one asset or relatively few assets), most
cases would present extremely difficult
problems because of the number and
nature of the assets held by the acquired
subsidiary.

Tracing involves other burdens in
addition to requiring taxpayers to
appraise assets and trace their
disposition. For example, by using up or
wearing out an asset in the process of
earning income, the subsidiary is, in
effect, disposing of the asset in
exchange for the income. Accordingly, if
the subsidiary, rather than selling a
built-in gain asset, uses it in its business,
the wearing out or obsolescence of the
asset must be matched with the earnings
generated by its use. In practice, to
restrict basis adjustments to those
derived from the subsidiary’'s earnings
that are not related to the effective
disposition of built-in gain assets, it
would be necessary to appraise the
subsidiary’s assets, mark their bases to
market (for earnings and profits
purposes), and depreciate those bases
over the assets’ remaining economic life
{also for earnings and profits purposes).
Recurring appraisals may be required to
deal with the creeping acquisitions and
fluctuations in the value of assets.

The possibility of adopting a tracing
rule, but limiting the tracing of assets to
a particular period was rejected because
it would fail to prevent the elimination
of corporate-level tax on income earned
from the sale or operation of corporate
assets.

Because of the administrative burdens
that tracing would place on both
taxpayers and the Service and because
tracing relies heavily on accurate
appraisals, tracing was rejected as a
solution to the problems presented by
the repeal of the General Utilities
doctrine.

2. Built-in Gain Presumptions

A simpler, but less accurate, method
of preventing the investment adjustment
rules from eliminating corporate-level
tax would be to create a presumption
concerning the extent to which a
subsidiary's recognized gain is built-in
gain and to eliminate positive
adjustments to the basis of the
subsidiary's stock to that extent. The
presumption would be irrebuttable
because the ability to rebut the
presumption would entail tracing and its
administrative burdens.

For example, such a presumption
might apply to disallow positive
adjustments for 50 percent of the

subsidiary’'s post-acquisition income, up
to the amount of its built-in gain. If this
were the rule, a subsidiary that had $50
or more of built-in gain and $100 of post-
acquisition income would be permitted
positive adjustments, for earnings and
profits purposes, of only $50. The
presumption would not necessarily have
to relate to all post-acquisition income.
It could instead apply to a percentage of
all gains recognized on dispositions of
assets by the subsidiary or be restricted
to extraordinary dispositions of assets.

Adoption of any presumption
produces the correct result only if the
actual facts correlate with the facts
presumed—for example, if 50 percent of
a subsidiary’s $100 of post-acquisition
income is in fact from the disposition or
consumption of built-in gain assets. If
the facts do not correlate—for example,
if all $100 of a subsidiary's post-
acquisition income represents operating
income not attributable to built-in gain
or, on the other hand, operating income
entirely attributable to built-in gain—the
basis of the subsidiary’s stock would
increase by $50 in both cases, but its
value would increase by either $100
(where all of the income was not
attributable to built-in gain) or $0 (where
all of the income was attributable to
built-in gain). Thereafter, if the stock of
the subsidiary is sold for its fair market
value, there will either be a $50 gain, in
which case $50 of the subsidiary's
income will have been taxed twice, or a
$50 loss, in which case $50 of the
subsidiary's income will not have been
taxed at all. Thus, a presumption rule
would impose harsh results in some
cases while failing to prevent the
elimination of corporate-level tax in
other cases.

Other presumption rules were also
considered, but rejected. For example, a
presumption based on the amount of net
built-in gain at the time a subsidiary is
acquired would permit the elimination
of corporate-level tax where the built-in
gain actually recognized exceeds the
built-in loss actually recognized by more
than the amount of the net built-in gain.
On the other hand, a presumption based
on gross built-in gain would prevent the
elimination of corporate-level tax in all
cases, but would amount to an unduly
harsh restriction of positive basis
adjustments in many cases.

3. Tracing/presumption Combinations

Several approaches involving the
combination of tracing with some form
of presumption rule were determined to
be unsatisfactory because of the degree
of inaccuracy involved in any
presumption rule and because of
concern that the availability of tracing
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as an alternative would effectively
require taxpayers to compare results,
thereby compounding the complexity
and administrative burdens occasioned
by a pure tracing rule.

4. Loss Disallowance Combined with
Tracing (Loss Limitation)

Consideration was also given to
adopting a loss disallowance rule
(discussed below), but permitting
taxpayers to avoid disallowance of their
losses by establishing that the loss was
not attributable to investment
adjustments resulting from the
recognition of built-in gain in the
subsidiary’'s assets, This approach,
referred to as the loss limitation
approach, was rejected because it was
concluded that taxpayers, in order to
take advantage of the rule, would be
forced to resort to tracing, with all of its
attendance complexity and
administrative burdens for both
taxpayers and the Service.

5. Summary

Each of the approaches discussed
above presents either significant
administrative burdens from taxpayers
and the Service or permits an
unacceptable level of elimination of
corporate-level tax. In addition, none of
these approaches addresses the problem
of loss duplication.

E. The Loss Disallowance Rule

The regulations retain the present
investment adjustment rules, but
disallow any loss on the sale or other
disposition by a member of the stock of
a subsidiary. This loss disallowances
rule eliminates the possibility that gain
recognized on the disposition or
consumption of an acquired subsidiary’s
built-in gain assets can be offset by a
loss at the parent level created by an
investment adjustment caused by the
subsidiary's recognition of built-in gain,
as in Examples 2 and 3. The rule
therefore assures the imposition of a
corporate-level tax on the subsidiary's
recognized built-in gains.

The loss disallowance rule also
prevents losses of the subsidiary (either
unrealized losses or realized losses that
have not been utilized by the group)
from being duplicated as investment
losses of the parent when the parent
disposes of the subsidiary's stock.
Although it can be argued that it is
inappropriate to address the problem of
loss duplication only as it relates to
consolidated returns because the
problem also occurs in the context of
separate returns, this argument ignores
the fact that the consolidated return
regulations adopt a comprehensive
approach to gain and loss duplication

that represents a fundamental departure
from separate return treatment. For
example, the double taxation of a
subsidiary's earnings in separate return
situations has never been advanced as a
rationale for not resolving the problem
in the context of consolidated returns.

1. Effect of Loss Disallowance Rule on
Post-Acquisition Gain

Although the loss disallowance rule
disallows all loss on the sale of a
subsidiary's stock by a member, it has
no impact in situations in which basis
increases resulting from the recognition
of built-in gain do not create (or
contribute to) an overall loss on the sale.
This aspect of the rule will in many
cases permit the parent to shelter post-
acquisition appreciation in stock of an
acquired subsidiary.

Example 5: Corporation S has two assets,
one with a basis of $0 and a value of $100
and the other with a basis and value of $0. P
buys all the stock of S for $100 and P and S
elect to file consolidated returns. S sells the
first asset for $100. The second asset
appreciates in value to $100. P then sells the S
stock for $200. Because P's basis in its S stock
was increased from $100 to $200 as a result of
the sale of the first asset, P has no gain or
loss on the sale of S's stock.

In Examples 2 and 3, the basis
increase resulting from S's recognition of
built-in gain created a loss on P's sale of
the S stock that would, but for the
operation of the loss disallowance rule,
offset the gain recognized by S. In
Example 5, because of the post-
acquisition increase in value of the
second asset, the basis increase does
not create a loss, but instead shelters P's
investment gain on the sale of the 8
stock.

There is, however, a crucial
distinction between Examples 2 and 3,
and Example 5. In Examples 2 and 3,
permitting the basis increase resulting
from S's recognition of built-in gain to
create a loss on P's sale of the S stock
would mean that a corporate-level tax
would never be collected with respect to
the gain realized by S (because the
purchaser would take a stepped-up
basis in the S assets). In Example 5,
however, the investment gain that is not
taxed to P on the sale of S's stock is a
duplication of gain that remains
preserved in the low basis of S's second
asset. Thus, the loss disallowance rule
would permit the elimination of gain on
the sale of the S stock that would be
duplicated when S sells its assets.

To prevent taxpayers from aligning
post-acquisition gain with loss
otherwise subject to disallowance, the
regulations provide an "anti-stuffing”
rule that prevents avoidance of potential
loss on the sale of a subsidiary’s stock

through the transfer of built-in gain
assets to Increase the value of the stock.
The rule applies only to assets
transferred to a subsidiary by any
member of the group within the two
years preceding the group's disposition
of the subsidiary's stock.

2. Effect of Loss Disallowance Rule on
Post-Acquisition Loss

As previously discussed, the
investment adjustment rules were
designed to prevent “inside" gain or loss
on the disposition of a subsidiary's
assets from being duplicated as
“outside” gain or loss when the group
disposes of the subsidiary’s stock.
However, the present rules do not
eliminate this duplication when the
group recognizes its outside gain or loss
(by selling the subsidiary's stock) before
the subsidiary recognizes its inside gain
or loss (by selling its assets).

The loss disallowance rule eliminates
loss duplication. It also eliminates gain
duplication in situations such as
Example 5, in which basis adjustments
resulting from the recognition of built-in
gain by the subsidiary provide shelter
for the parent if it sells the subsidiary’s
stock before the subsidiary recognizes
post-acquisition appreciation in its
assets. This results in an exception to
the general rule that gain or loss is
recognized when a taxpayer liquidates
its investment (such as when P sells the
S stock in Examples 4 and 5). This
exception is necessary to avoid the
complexities and administrative
burdens of tracing. In these cases, the
recognition of post-acquisition gain or
loss is deferred until the subsidiary
disposes of the assets.

Because taxpayers are generally free
to arrange their affairs to minimize the
tax cost, they have an incentive to
structure their transactions to preserve
the deferral of post-acquisition gain
permitted by the loss disallowance rule,
This does not mean, however, that the
benefit of post-acquisition loss must also
always be deferred. The selling group
may be able to elect deemed asset sale
treatment under section 338(h)(10) on
the sale of a subsidiary. Under section
338(h)(10), the group's stock sale is
ignored and its gain or loss is
determined by reference to the gain or
loss inherent in the subsidiary's assets.
Thus, although the loss disallowance
rule does not permit a stock loss to
duplicate the unrealized loss in a
subsidiary’s assets, the selling group
may nevertheless realize the tax benefit
of this unrealized loss through a section
338(h)(10) election.

The selling group may also avoid the
effect of the loss disallowance rule by
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causing the subsidiary to sell assets
reflecting post-acquisition lass or built-
in loss and using the losses on the
group’s consolidated retorn. If losses
have been recagnized but not used, the
temporary regulations provide a special
rule which permits the common parent
of the group to retain such losses of the
subsidiary {or of any lower-tier
subsidiary) to the extent loss is
disallowed on the sale of the
subsidiary’s stock. Thus, recognized
losses may be retained by the selling
group or apportioned to the subsidiary
that is sold, at the election of the
common parent. This provides the group
additional flexibility to avoid the effects
of the loss disallowance rule, for
example, in situations where selective
sales of the subsidiary’s loss agsets or
the election of deemed asset sale
treatment under section 338(h)(10) is not
desirable or feasible.

3. Loss of Built-in Gain

In arriving at the decision to adopt a
loss disallowanee rule, the Treasury
Department and the Service considered
cases in which a group has an economiec
loss on its investment in a subsidiary
because built-in gain in the subsidiary’s
assets has been “lost™ as a result of a
decline in the value of the assets.

Example 6: Corporation S has one asset
with a basis of $0 and a value of $100.
Corporation P buys all the stock of S for $100
and P and S elect to file consolidated returns.
S's asset declines in value and is sold for $0.
Because S's sale of its asset resuits in no gain
or loas, P's basis in S remains $100. P then
sells S for $0 and recognizes a loss of $100.
The loss is disallowed by the Joss
disallowance rule.

It may be argued that P's loss should not
be disallowed in this case, because
there is no possibility for S to duplicate
the loss, as in Example 4, and there are
no self-help techniques available to P.
Ta provide this exception in a case
where S has multiple assets, however, it
would be necessary to require P to show
that its loss on the sale of S is
attributable to a decline in the amount
of S’s built-in gain and not a decline in
value that could allow S to claim a loss.
Thus, the exception would require
tracing and would also entail ordering
rules that would produce arbitrary
results.

In any case, the decline in the value of
built-in gain assets provides the
potential for eliminating corporate-level
tax, as illustrated by the following
example.

Example 7. The facts are the same as in
Example 6, except that, althongh the asset
declines in value to $0, S earns $100 not
attributable to built-in gain. The $100 of
earnings causes P's basis in S to increase to

$200. P then sells S for $100 and recognizes a
$100 loss, which is disallowed by the loss
disallowance rule.

In Example 7, P's $100 loss, if not
disallowed, would offset S's $100 of
income on the P group’s consolidated
return. From P's point of view, the result
in Example 7 is the same as the results
in Examples 2 and 3. In each case, P
buys S for $100, receives a $100 basis
increase because of S's $100 of income
and recognizes a $100 loss on the sale of
the S stock. In each case, S's $100 of
income will permanently escape
corporate-level taxation unless P's loss
is disallowed.

Thus, Example 7 closely resembles
Examples 2 and 3. In fact, many cases
that appear to be Example 7 cases are in
reality Example 3 cases. These are cases
in which built-in gain that appears to
have been "lost," as in Example 6, has
been converted into income, as in
Example 3. In view of the above, it was
decided not to adopt an exception to the
loss disallowance rule for cases
involving the loss of built-in gain.

F. Transition Rule

Notice 8714 stated that the
regulations dealing with the effect of
built-in gains on investment adjustments
“will be effective with respect to stock
in a target that was acquired after
January 6, 1987." Notice 87-14
anticipated the issuance of regulations
under the authority of section 337(d).
which gives the Treasury Department
broad authority to prevent
circumvention of General Utilities
repeal. The Treasury Department and
the Service believe that transitional
relief is warranted because Notice 87-14
did not describe the loss disallowance
rule that is adopted in these regulations.

Accordingly, § 1.337(d}-1T provides a
loss limitation rule that applies with
respect to stock of corporations that
became members of a group after
January 6, 1987 (“transitional
subsidiaries"), if the stock is disposed of
and temporary regulations § 1.1502-20T
does not apply with respect to the
disposition. This rule disallows loss on
the disposition of stock of a transitional
subsidiary except to the extent the
taxpayer establishes that the loss is not
attributable to basis increases resulting
from the recognition of built-in gain by
the subsidiary.

G. Explanation of Provisions—
Prospective Rules

1. Loss Disallowance Rule

No deduction is allowed for any loss
recognized by a member with respect to
the disposition of stock of a subsidiary.
The rule does not affect the use by the

group of “inside™ losses of the
subsidiary, such as operating losses.
There is an exception to the rule to the
extent the member recognizes gain in
the same transaction with respect to
stock of the same subsidiary.

2. Basis Reduction on Deconsolidation

The basis of a subsidiary’s stock is
reduced to its fair market value
immediately before the subsidiary’s
stock is deconsolidated. Stock is treated
as deconsolidated when it is no longer
owned by a member of any consolidated
group of which the subsidiary is also a
member.

The basis reduction rule complements
the loss disallowance rule by
eliminating loss that is built into the
basis of the subsidiary's stock
immediately before the stock ceases to
be subject to the loss disallowance rule.
For example, assume that a group sells
25 percent of a subsidiary's stock to a
nonmember, thus disaffiliating the
subsidiary. The group has a built-in loss
in the subsidiary’'s stock that it
continues ta own, but because the stock
is no longer subject to the loss
disallowance rule, the basis of the stock
is reduced to its fair market value to
eliminate the loss.

A special rule applies in cases in
which the basis of stock of a subsidiary
is reduced, and the group realizes a loss
on the disposition of the stock within 2
years after the basis reduction. The
taxpayer must attach a statement to the
return for the year of the disposition,
disclosing the amount realized and the
amount of loss on the disposition. If the
statement is not attached to the return,
no deduction is allowed for any loss
claimed on the disposition.

3. Anti-Stuffing Rule

As described above in the general
discussion of the loss disallowance rule,
basis increases in the stock of a
subsidiary resulting from the disposition
or consumption of built-in gain assets
can have the effect of deferring tax on
unrealized post-acquisition gain of the
subsidiary’s assets when the
subsidiary’s stock is sold. The
regulations contain an anti-stuffing rule
to prevent a group from creating a
comparable benefit by transferring
appreciated property to a subsidiary and
thereby avoiding the impact of the loss
disallowanee rule on the sale of the
subsidiary's stock.

4. Earnings and Profits and Investment
Adjustments

The regulations clarify that the
earnings and profits of a member arv
reduced by the amount of a loss on the
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sale of a subsidiary’s stock, even though
the loss is disallowed.

The regulations also provide that a
member's earnings and profits are
reduced by the amount of the basis
reduction required on the
deconsolidation of stock of a subsidiary.
This rule is needed because the basis
reduction eliminates a future recognition
of the loss (and the associated future
reduction in earnings and profits),

Under the investment adjustment
rules, these reductions in earnings and
profits tier up and cause disallowed
losses and basis reductions on
deconsolidation to be reflected as
reductions in the basis of higher tier
members. Special rules are provided to
prevent investment adjustments in
situations where they would overlap
with basis reductions under § 1.1502-
20T.

The regulations also make clear that,
for purposes of the consolidated return
regulations, a basis reduction under
§ 1.1502-20T is treated as an investment
adjustment under § 1.1502-32(e). Thus,
any consolidated return rule that applies
to investment adjustments also is
applicable to basis reductions under
§ 1.1502-20T. For example, a member's
basis reduction account under § 1.1502-
32T is determined by taking into account
the net negative adjustments under
§ 1.1502-32(e) (1) for all consolidated
return years. Accordingly, any basis
reduction in the member’s stock under
§ 1.1502-20T would be treated as a
§ 1.1502-32(e) (1) adjustment for
purposes of determining the amount of
the basis reduction account.

5. Election to Retain Losses of
Subsidiary

A common parent may elect to
reattribute to itself the portion of a
consolidated loss carryover attributable
to a subsidiary (or to a lower-tier
subsidiary) that is leaving the group. If
the election is made, the carryover is not
apportioned to the subsidiary under
§ 1.1502-79. Instead, it remains part of
the consolidated net operating loss or
net capital loss of the group. This special
rule applies only to the extent that a
member is otherwise subject to loss
disallowance with respect to the
subsidiary’s stock and the losses are not
from separate return limitation years.

The common parent may elect to
identify particular losses of a subsidiary
{or lower tier subsidiary) to retain,
notwithstanding their character or the
vear in which they arose. Retained
losses may not be carried back to any
prior taxable year of the common
parent.
~ Solely for the purpose of the
investment adjustment rules, a loss that

is reattributed to the common parent is
treated as absorbed by the subsidiary
(or lower tier subsidiary), thereby
causing a reduction in the stock basis
and earnings and profits of the
subsidiary whose losses are
reattributed. These adjustments reduce
the members' stock basis and earnings
and profits of the subsidiary whose
losses are reattributed. These
adjustments reduce the members' stock
basis and earnings and profits to reflect
the loss. The adjustments reduce or
eliminate the member's loss on the
disposition of the subsidiary's stock,
thus reducing or eliminating the impact
of the loss disallowance rule on the
disposition.

6. Effective Dates

The loss disallowance rule and the
basis reduction on deconsolidation
apply with respect to stock disposed of
or deconsolidated on or after March 9,
1990. The anti-stuffing rule applies only
with respect to transfers of assets on or
after that date.

H. Explanation of Provisions—
Transition Rules

1. Loss Limitation Rule

Temporary regulations § 1.337(d)-1T
disallows a deduction for any loss
recognized by a member with respect to
the disposition of stock of a transitional
subsidiary (or any subsidiaries that are
higher-tier subsidiaries with respect to
the transitional subsidiary), except to
the extent the taxpayer establishes that
the loss is not attributable to the
recognition of built-in gain. A
transitional subsidiary is any
corporation that became a subsidiary in
the group after January 6, 1987.

2. Effective Date

Section 1.337(d)}-1T does not contain
provisions comparable to the basis
reduction rules of temporary regulations
§ 1.1502-20T. The loss limitation rule
therefore applies with respect to
dispositions occurring after January 6,
1987, of stock of a transitional
corporation (or any equity interest the
basis of which is determined, directly or
indirectly, in whole or in part, by
reference to the basis of stock of a
transitional corporation), but only if the
disposition is not subject to § 1.1502~
20T.

I. Additional Relief

Losses disallowed by the temporary
regulations may in some instances
include economic losses in
circumstances in which the taxpayer
cannot utilize the self-help measures
described above (or other self-help

measures) to obtain deductions for the
losses. The Treasury Department and
the Service invite comments from
taxpayers and professional groups as to
appropriate circumstances for additional
relief under the temporary regulations,
possibly including, for example, rare and
unusual circumstances in which relief
would be appropriate and could be
provided without heavy administrative
burdens.

The Treasury Department and the
Service also invite comments on
whether the relief for cases in which the
loss is related to gain taken into account
in the same transaction should be
extended to other situations.

J. Consideration of Anti-breakup Rule

The Treasury Department and the
Service recognize that the ability to
shelter post-acquisition gain that is
inherent in the loss disallowance rule
might be used to facilitate corporate
breakups. This is because, in many
cases, the assets of a breakup target that
are intended to be sold reflect separate
market values not fully reflected in the
price paid for the target. Although the
temporary regulations do not include an
anti-breakup rule, serious consideration
is being given to adopting some form of
anti-breakup rule in the final
regulations. The rule would prevent the
sheltering of post-acquisition gain when
a target is disposed of within 2 years
after its stock is acquired by the group.
To provide such a rule without the
complexity of tracing may require
eliminating the net positive adjustments
with respect to the target stock (and the
effect of distributions of earnings and
profits that do not reduce basis). It is
intended that the anti-breakup rule
would apply on a retroactive basis from
the effective date of § 1.1502-20T.

Public comment is invited concerning
the need for an anti-breakup rule, the
form such a rule might take and whether
or not such a rule should be retroactive.

Special Analysis

It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysis is not
required. It is hereby certified that these
rules do not have a significant impact on
a substantial number of small entities.
The rules will primarily affect affiliated
groups of corporations filing (or required
to file) consolidated returns, which tend
to be larger businesses. It will not
significantly alter the reporting or
recordkeeping duties of small entities.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is not
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required. Pursuant to section 7805 (f) of
the Internal Revenue Code, the notice of
proposed rulemaking for the regulations
was submitted to the Administrator of
the Small Business Administration for
comment on their impact on small
business.

Drafting Information

The principal author of these
regulations is Mark S. Jennings of the
Office of Assistant Chief Counsel
(Corporate), Internal Revenue Service.
However, other personnel of the Internal
Revenue Service and the Treasury
Department participated in their
development.

List of Subjects
26 CFR. 1.301-1 through 1.383-3

Corporate adjustments, Corporate
distributions, Corporations, Income
taxes, Reorganizations.

26 CFR 1.1501-1 through 1.1564-1

Income taxes, Controlled group of
corporations, Consolidated returns.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR chapter I, part 1
is amended as follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1986

Paragraph 1. The authority citation for
part 1 is amended by adding the
following citations:

Authority: 26 U.S.C. 7805; * * * § 1.337(d}-
1T also issued under 26 US.C. 337(d) * * *

§ 1.1502-20T alse issued under 26 ULS.C.
337(d}) and 1502.

Par. 2. New § 1.337(d}-1T is added to
read as follows:

§ 1.337(d)~1T Transitional loss limitation
rule (temporary).

(a) Loss limitation rule for
transitional subsidiaries—{1) General
rule. No deduction is allowed for any
loss recognized by a member of a
consolidated group with respect to the
disposition of stock of a transitional
subsidiary.

(2) Exception—{i) In general.
Paragraph (a)(1) of this section does not
apply to the extent the taxpayer
establishes that the loss is not
attributable to the recognition of built-in
gain by any transitional subsidiary on
the disposition of an asset after January
6, 1987, but only if a separate statement
is filed with the taxpayer's return for the
year of the stock disposition.

(ii) Contents of statement and time of
filing. The statement required to be filed
under paragraph (a)(2)(i) of this section

must contain the name and employer
identification number (ELN.} of the
transitional subsidiary, the amount
realized, and the amount of the
deduction not disallowed under
paragraph (a)(1) of this section. If the
separate statement is required to be
filed with a return the due date
(including extensions) of which is before
May 16, 1990, or with a return due after
May 15, 1990 (including extensions), but
filed before that date, the statement may
be filed with the taxpayer's first
subsequent return the due date
(including extensions) of which is after
May 15, 1990.

(3) Definitions. For purposes of this
section—

(i) The definitions in §§ 1.1502-1,
1.1502-1T, and 1.1502-20T apply.

(ii) “Transitional subsidiary” means
any corporation that became a
subsidiary of the group (whether or not
the group was a consolidated group]
after January 6, 1987. Notwithstanding
the preceding sentence, a subsidiary is
not a transitional subsidiary if the
subsidiary (and each predecessor) was a
member of the group at all times after
the subsidiary's (and each
predecessor's) organization.

(iii) “Built-in gain” of a transitional
subsidiary means any excess of value
over basis, determined immediately
before the transitional subsidiary
became a subsidiary, with respect to
any asset (including stock}—

(A) Owned directly or indirectly by
the transitional subsidiary at that time,

or

(B) The basis of which is determined,
directly or indirectly, in whole or in part,
by reference to the basis of an asset
described in paragraph (a)(3)(iii)(A).

(4) Examples. For purposes of the
examples in this section, unless
otherwise stated, the group files
consolidated returns on a calendar year
basis, and the facts set forth the only
corporate activity. Unless otherwise
stated, all sales and purchases are with
unrelated buyers or sellers. The basis of
each asset is the same for determining
earnings and profits adjustments and
taxable income. Tax liability and its
effect on basis, value, and earnings and
profits are disregarded. “Investment
adjustment system’ means the rules of
§§ 1.1502-32 and 1.1502-33(c). The
principles of this paragraph (a} are
illustrated by the following examples:

Example (1): Loss attributable to
recognized built-in gain. P buys all the stock
of T for $100 on February 1, 1987, and T
becomes a member of the P group. T has an
asset with $100 of bulit-in gain. T sells the
asset in 1989 and recognizes the $100 of gain
on the sale. Under the investment adjustment
system, P's basis in T increases to $200. P

sells all the stock of T on December 31, 1989,
and recognizes a logs of $100. Under
paragraph (a)(1) of this section, na deduction
is allowed to P for the $100 loss.

Example (2): Loss attributable to economic
loss. P buys all the stock of T for $100 on
February 1, 1987, and T becomes a member of
the P group. T has $50 cash and an asset with
$50 of built-in gain. During 1988, T retains the
assel but loses $40 of the cash. The P group is
unable to use the loss, and the loss becomes
a consolidated net operating loss carryover
attributable to T. Under the investment
adjustment system, P's basis in the stock of T
remains $100. P sells all the stock of T on
December 31, 1988, for $60 and recognizes a
$40 loss. Under paragraph (a}{2)(i) of this
section, P establishes that it did not dispose
of the built-in gain asset. None of P's loss is
disallowed under paragraph (a)(1) if P
satisfies the requirements of paragraph
(a)(2){ii) of this section.

Example (3): Stacking rules—stock loss
attributable to either economic loss or
recognized built-in gain. P buys all the stock
of T for $100 on February 1, 1987, and T
becomes a member of the P group. T has two
assets. Asset 1 has a basis and value of $50,
and asset 2 has a basis of $0 and a value of
$50. During 1989, asset 1 declines in value to
$0, and T sells asset 2 for $50, and reinvests
the proceeds in asset 3. Asset 3 appreciates
to $90. Under the investment adjustment
system, P's basis in the stock of T increases
from $100 to $150 as a result of the gain
recognized on the sale of asset 2 but is
unaffected by the unrealized post-acquisition
decline in the value of asset 1. On December
31, 1989, P sells all the stock of T for $90 and
recognizes a $60 loss. Although T incurred a
$50 economic loss because of the decline in
the value of asset 1, T also recognized $50 of
built-in gain. Under paragraph (a){2) of this
section, any loss on the sale of stock is
treated first as attributable to recognized
built-in gain. Thus $50 of the $60 loss is
attributable to the recognition of built-in gain
on the disposition of assets. Therefore, only
$10 of P's $60 loss is allowed if P satisfies the
requirements of paragraph (a)(2) of this
section.

Example (4): Outside basis partially
corresponds to inside basis. (i) Individual A
owns all the stock of T, for which A has a
basis of $60. On February 1, 1987, T owns one
asset with a basis of $0 and a value of $100, P
acquires all the stock of T from A in an
exchange to which section 351(a} applies, and
T becomes a member of the P group. P has &
carryover basis of $60 in the T stock. During
1988, T sells the asset and recognizes $100 of
gain. Under the investment adjustment
system, P's basis in T increases from $60 to
$160. T reinvesta the $100 proceeds in another
asset, which declines in value to $90. On
January 1, 1989, P sells all the stock of T for
$90 and recognizes a loss of $70.

(ii) Although P's basis in the T stock was
increased by $100 as a result of the
recognition of built-in gain on the disposition
of T's asset, only $80 of the $70 loss on the
sale of the stock is attributable under
paragraph (a)}(2) of this section to the
recognition of built-in gain from the
disposition of the asset. (Had T's asset not
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declined in value to $90, the T stock would
have been sold for $100, and a $60 loss would
have been attributable to the recognition of
the built-in gain.) Therefore, $10 of the $70
loss is allowed if P satisfies the requirements
of paragraph (a)(2). If P had sold the stock of
T for $95 because T's other assets had
unrealized appreciation of $5, $60 of the $65
loss would still be attributable to T's
recognition of built-in gain on the disposition
of assets.

Example (5): Creeping acquisition. P owns
60 percent of the stock of S on January 6,
1987. On February 1, 1987, P buys an
additional 20 percent of the stock of S, and S
becomes a member of the P group. P sells all
the S stock on March 1, 1989 and recognizes a
loss of $100. All 80 percent of the stock of S
owned by P is subject to the rules of this
section and, under paragraphs () {1) and (2}
of this section, no deduction is allowed to P
for the $100 loss, except to the extent P
establishes the loss is not attributable to the
recognition by S of built-in gain on the
disposition of assets.

(b) Indirect disposition of transitional
subsidiary—(1) Loss limitation rule for
transitional parent. No deduction is
allowed for any loss recognized by a
member of a consolidated group with
respect to the disposition of stock of a
transitional parent.

(2) Exception. Paragraph (b)(1) of this
section does not apply to the extent the
taxpayer establishes that the loss
exceeds the amount that would be
disallowed under paragraph (a) of this
section if each highest tier transitional
subsidiary’s stock in which the
transitional parent has a direct or
indirect interest had been sold
immediately before the disposition of
the transitional parent's stock. In
applying the preceding sentence,
appropriate adjustments shall be made
to take into account circumstances
where less than all the stock of a
transitional parent owned by members
of a consolidated group is disposed of in
the same transaction, or the stock of a
transitional subsidiary or a transitional
parent is directly owned by more than
one member.

(3) Definitions. For purposes of this
section:

(i) “Transitional parent” means any
subsidiary, other than a transitional
subsidiary, that owns a direct or indirect
interest in the stock of a transitional
subsidiary, and

(ii) “Highest tier transitional
subsidiary” means the transiticnal
subsidiary (or subsidiaries) in which the
transitional parent has a direct or
indireet interest and that is the highest
transitional subsidiary (or subsidiaries)
in a chain of members.

(4) Examples. The principles of this
paragraph (b) are illustrated by the
following examples:

Example (1): Ownership of chain of
transitional subsidiaries. (i) P forms S with
$200 on January 1, 1985, and S becomes a
member of the P group. On February 1, 1987,
S buys all the stock of T, and T buys all the
stock of T1, and both T and T1 become
members of the P group. On January 1, 1988, P
sells all the stock of S and recognizes a $30
loss on the sale.

(if) Under paragraph (a){3)(ii) of this
section, both T and T1 are transitional
subsidiaries, because they became members
of the P group after January 6, 1987. Under
paragraph {b)(3)(i) of this section, Sis a
transitional parent, because it owns a direct
interest in stock of transitional subsidiaries
and is not itself a transitional subsidiary.

(iii} Under paragraph (b)(2) of this section,
because S is a transitional parent, no
deduction is allowed to P for its $60 loss
except to the extent it exceeds the amount of
S's loss that would bave been disallowed if S
had sold all the stock of T, S's highest their
transitional subsidiary, immediately before
P's sale of all the S stock. Assume all the T
stock would have been sold for a $90 loss and
that all the loss would be attributable to the
recognition of built-in gain from the
disposition of assets, Because in that case $90
of loss would be disallowed, all of P's loss on
the sale of the S stock is disallowed under
paragraph (b)(1).

Example (2): Ownership of brother-sister
transitional subsidiaries. (i} P forms S with
$200 on January 1, 1985, and S becomes a
member of the P group. On February 1, 1987,
S buys all the stock of both T and T1, and T
and T1 become members of the P group. On
January 1, 1988, P sells all the stock of S and
recognizes a $90 loss on the sale.

(ii) Under paragraph (b)(2) of this section,
no deduction {s allowed to P for its $90 loss
except to the extent P establishes that the
loss exceeds the amount of S’s stock losses
that would be disallowed if S sold all the
stock of T and T1, S's highest tier transitional
subsidiaries, immediately before P’s sale of
all the S stock. Assume that all the T stack
would have been sold for a $50 loss, all the
T1 stock for a $40 loss, and that the entire
amount of each loss weuld be attributable to
the recognition of built-in gain on the
disposition of assets. Because $90 of loss
would be disallowed with respect to the sale
of 8's T and T1 stock, P's loss on the sale of
all the S stock is disallowed under paragraph
(b)(1).

(c) Successor—{1) General rule. If this
section applies to disallow the
deduction of a member for a loss on the
disposition of stock of a subsidiary, it
also applies in a similar manner, to the
extent necessary to carry out the
purposes of this section, to any
successor {o the member and to stock or
other equity interests of any successor
to the subsidiary. A successor is any
entity the basis of whose equity
interests is determined, directly or
indirectly, in whole or in part, by

-reference to the basis of the subsidiary's

stock.

(2} Examples. The application of this
paragraph (c) is illustrated by the
following examples:

Example (1): Merger into grandfathered
subsidiary. P, the common parent of a group,
owns all the stock of T, a transitional
subsidiary. On January 1, 1989, T merges Into
S, a subsidiary that is not a transitional
subsidiary. Under paragraph (c)(1) of this
section, all the stock of S is treated as stock
of a transitional subsidiary. As a result, no
deduction is allowed for any loss recognized
on the disposition of any S stock owned by a
member, except to the extent the P group
establishes under paragraph (a)(2) that the
loss is not attributable to the recognition of
built-in gain on the disposition of assets of T.

Example (2): Nonrecognition exchange of
transitional stock. P, the common parent of a
group, owns all the stock of T, a transitional
subsidiary. On January 1, 1989, P transfers the
stock of T to X, a corporation that is not a
member of the P group, in exchange for 20
percent of its stock in a transaction to which
section 351 (a) applies. Under paragraph
(c)(1) of this section, all the stock of X owned
by members of the P group is treated as stock
of a transitional subsidiary. As a result, no
deduction will be allowed for any loss
recognized on the disposition of any X stock
owned by a member, except to the extent
permitted under paragraph (a) of this section,
Moreover, under paragraph (c}(1), X is
treated as a member owning the stock of T,
and T continues to be a transitional
subsidiary with respect to X.

(d) Earnings and profits and
investment adjustments— (1) In general.
For purposes of computing the earnings
and profits of a corporation and any
investment adjustments with respect to
stock, appropriate adjustments
consistent with the rules of § 1.1502-20T
(e) shall be made.

(2) Example. (i} In 1986, P forms S with
a contribution of $100 and S becomes a
member of the P group. On February 1,
1987, S buys all the stock of T for $100. T
has an asset with a basis of $0 and a
value of $100. In 1988, T sells the asset
for $100. As a result, under the
investment adjustment system, S's basis
in the T stock increases to $200, P's
basis in the S stock increases to $200,
and P's earnings and profits and S's
earnings and profits increase by $100. In
1989, S sells T for $100, recognizing a
loss of $100. The entire loss is
disallowed under paragraph (a}(1) of
this section.

(ii) Under paragraph (d)(1) of this
section, S's earnings and profits for 1989
are reduced by $100, the amount of the
loss disallowed under paragraph (a){1).
As a result, P's basis in the S stock is
reduced from $200 to $100 under the
investment adjustment system. P's
earnings and profits for 1989 are
correspondingly reduced by $100.
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(e) Effective date—(1) General rule.
This section applies with respect to any
disposition of stock or other equity
interest occurring after January 6, 1987,
but only with respect to a disposition
occurring on or after March 9, 1990, if
the disposition is not subject to § 1.1502-
20T.

(2) Binding contract rule. For purposes
of this section, if a corporation became a
subsidiary pursuant to a binding written
contract entered into and in continuous
effect until the corporation became a
subsidiary, or a disposition was
pursuant to a binding written contract
entered into and in continuous effect
until the disposition, the date the
contract became binding shall be
treated as the date the corporation
became a subsidiary or as the date of
disposition.

Par. 3. New § 1.1502-1T is added to
read as follows:

§ 1.1502-1T Definitions (temporary).

Consolidated group. The term
“consolidated group™ means a group
filing (or required to file) consolidated
returns for the tax year.

Par. 4. Section 1.1502-12 is amended
by adding at the end a new paragraph
(r) to read as follows:

§ 1.1502-12 Separate taxable income.

. * . * .

(r) Cross-reference to temporary
regulations. For rules relating to loss
disallowance or basis reduction on the
disposition or deconsolidation of stock
of a subsidiary, see §§ 1.337(d)-1T and
1.1502-20T.

Par. 5. New § 1.1502-20T is added
under the heading “Computation of
Separate Taxable Income" to read as
follows:

§ 1.1502-20T Disposition or
deconsolidation of subsidiary stock
(temporary).

(a) General rules—(1) Loss
disallowance rule. No deduction is
allowed for any loss recognized by a
member with respect to the disposition
of stock of a subsidiary.

(2) Exception. Paragraph (a)(1) of this
section does not apply to the extent gain
is recognized (but not deferred) in the
same transaction by the member with
respect to stock of the same subsidiary,
or was recognized by any member with
respect to stock of the same subsidiary
in'a prior transaction and is taken into
account in the transaction.

(3) Disposition. “Disposition” means
any event in which gain or loss is
recognized, in whole or in part.

(4) Examples. For purposes of the
examples in this section, unless
otherwise stated, the group files

consolidated returns on a calendar year
basis, and the facts set forth the only
corporate activity. Unless otherwise
stated, all sales and purchases are with
unrelated buyers or sellers. The basis of
each asset is the same for determining
earnings and profits adjustments and
taxable income. Tax liability and its
effect on basis, value, and earnings and
profits are disregarded. “Investment
adjustment system™ means the rules of
§8§ 1.1502-32 and 1.1502-33(c). The
principles of this paragraph (a) are
illustrated by the following examples:

Example (1): Loss attributable to
recognized built-in gain. P buys all the stock
of T for $100, and T becomes a member of the
P group. T has an asset with a basis of $0 and
a value of $100. T sells the asset for $100,
Under the investment adjustment system, P's
basis in the T stock increases to $200. Five
years later, P sells all the stock of T for $100
and recognizes a loss of $100. Under
paragraph (a)(1) of this section, no deduction
is allowed to P for the $100 loss.

Example [2): Effect of post-acquisition
appreciation. P buys all the stock of T for
$100, and T becomes a member of the P
group. T has an asset with a basis of $0 and a
value of $100. T sells the asset for $100.
Under the investment adjustment system, P's
basis in the T stock increases to $200. T
reinvests the proceeds in an asset that
appreciates in value to $180. Five years later,
P sells all the stock of T for $180 and
recognizes a $20 loss. Under paragraph (a)(1)
of this section, no deduction is allowed to P
for the $20 loss.

Example (3): Disallowance of duplicated
loss. P forms S with a contribution of $100 in
exchange for all the shares of S stock, and 8
becomes a member of the P group. S has an
operating loss of $60. The group is unable to
use the loss, and the loss becomes a
consolidated net operating loss carryover
attributable to S. Five years later, P sells the
stock of S for $40, recognizing a $60 loss.
Under paragraph (a)(1) of this section, P's $60
loss on the sale of the S stock is disallowed.
(See paragraph (f) of this section for the
elective reattribution of S's $60 net operating
loss to P in connection with the sale.)

Example (4): Deemed asset sale election.
(i) P forms S with a contribution of $100 in
exchange for all the S stock, and S becomes a
member of the P group. S buys an asset for
$100, and the value of the asset declines to
$40. P sells all the stock of S to P1 for $40.
Under paragraph (a)(1) of this section, P's $60
loss on the sale of the S stock is disallowed.

(i) If P and P1 instead elect deemed asset
sale treatment under section 338(h)(10), T is
treated as selling all of its assets, and no loss
is recognized by P on its sale of the T stock.
As a result of the recharacterization of the
stock sale as an asset sale, the $60 loss in the
assel is recognized. Under the section
338(h)(10) regulations, T is treated as
liquidating into P following the deemed asset
sale, and the $60 is inherited by P.

Example (5): Gain and loss recognized on
sale of stock in one transaction. P, the
common parent of a group, owns all 100
shares of the stock of T, with an aggregate

basis of $50 in 50 shares and $100 in the other
50 shares. P sells all the stock of Tin a
secondary offering for $140. P therefore
recognizes a gain of $20 on 50 shares and a
loss of $30 on the other 50 shares. Under
paragraph (a)(2) of this section, the amount of
the $30 loss that would be disallowed under
paragraph (a)(1) of this section is limited to
$10 ($30 reduced by the $20 gain recognized
on T stock in the same transaction),

Example (6): Deferred gain and recognized
loss. P, the common parent of a group, owns
all the stock of S and S owns all the stock of
T, which as a basis of $100 and a value of
$150. S distributes all the T stock to P and
recognizes a $50 gain under section 311,
which is deferred under § 1.1502-14(c). P later
sells all the T stock to a nonmember for $90
and recognizes a loss of $60. Under § 1.1502-
13(f), the $50 of deferred gain is taken into
account on the sale of the T stock to the
nonmember. Under paragraph (a)(2) of this
section, the amount of the $60 loss disallowed
under paragraph (a)(1) of this section is
limited to $10 ($60 reduced by the $50 gain
recognized on the T stock taken into account
in the same transaction).

(b) Basis reduction on
deconsolidation. (1) If a member's basis
in a share of stock of a subsidiary
exceeds its value immediately before a
deconsolidation of the share, the basis
of the share is reduced at that time to an
amount equal to its value. If both a
disposition and a deconsolidation occur
with respect to a share in the same
transaction, paragraph (a) applies and
paragraph (b) does not apply to the
share in connection with the
transaction.

(2) Deconsolidation. " Deconsolidation”
means any event that causes a share of
stock of a subsidiary to be no longer
owned by a member of any consolidated
group of which the subsidiary is also a
member.

(3) Value. “Value" means fair market
value.

(4) Dispositions within 2 years after
basis reduction—{i) In general. If the
basis of stock has been reduced under
paragraph (b)(1) of this section and a
disposition of the stock occurs within 2
years after the date of the basis
reduction, a separate statement must be
filed with the taxpayer's return for the
year of disposition. If the taxpayer fails
to file the statement as required, no
deduction is allowed for any loss
recognized on the disposition.

(ii) Contents of statement. The
statement required to be filed under this
paragraph (b)(4) must disclose with
respect to the disposition of stock the
amount realized, the amount of the loss
on the disposition, and the name and
employer identification number (E.LN.)
of the subsidiary whose stock is
disposed of.
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(5) Examples. The principles of this
paragraph (b) are illustrated by the
following examples:

Example (1): Simultaneous application of
loss disallowance rule and basis reduction
rule to stock of the same subsidiary. P forms
S with $100 in exchange for all 100 shares of
S stock, and S becomes a member of the P
group. The value of S declines from $100 to
$50, and P sells 80 shares of S stock for $30.
The sale causes a deconsolidation of the
remaining 40 shares held by P. Under
paragraph (b)(1) of this section, P must
reduce the basis of the 40 shares of S stock it
continues to own from $40 to $20, the value of
the shares immediately before the
deconsolidation. Althought P's disposition of
the 60 shares also causes a deconsolidation
of these shares, paragraph (b)(1) of this
section provides that paragraph (a) of this
section applies to the shares that are both
sold and deconsolidated in the same
transaction. Under paragraph (a}(1). P's $30
loss on the sale of the 60 shares is
disallowed.

Example (2): Deconsolidation of subsidiary
stock upon contribution to a partnership. P
buys all the stock of T for $100, and T
becomes a member of the P group. P later
transfers all the stock of T to partnership M
in exchange for a partnership interest in M, in
a transaction to which section 721 applies. At
the time of the exchange, P's basis in the T
stock is $100 and the T stock’s value is $75.
Under paragraph (b)(1) of this section, the
transfer to M causes a deconsolidation of the
T stock, and P must reduce its basis in the T
stock to $75, the stock’s value immediately
before the transfer to M. As a result, P has a
basis of $75 in its interest in M, and M has a
basis of $75 in the stock of T.

Example (3): Simultaneous application of
loss disallowance rule and basis reduction
rule to stock of different subsidiaries. (i) P
owns all the stock of S, which in turn owns
all the stock of 51, and S and S1 are members
of the P group. P's basis in S is $100 and S's
basis in S1 is $100. $1 buys all the stock of T
for $100, and T becomes a member of the P
group. T has an asset with a basis of $0 and a
value of $100. T sells the asset for $100.
Under the investment adjustment system,
S1's basis in T, S's basis in S1, and P’s basis
in S each increase from $100 to $200. S then
sells all the stock of 81 for $100 and
recognizes a loss of $100.

(ii) Under paragraph (a)(1) of this section,
S's $100 loss on the sale of the stock of 51 is
disallowed.

(iit) If 81 and T are not members of a
consolidated group immediately after the sale
of the stock of 81, the T stock is
deconsolidated, and under paragraph (b)(1} of
this section, S1 must reduce the basis of the T
stock to $100, its value immediately before
the sale.

(iv) If S1 and T are members of a
consolidated group immediately after the sale
of the stock of 81, the T stock is not
deconsolidated, and no reduction is required
under paragraph (b)(1).

(c) Successors—(1) General rule. if a
rule of this section applies lo the stock
of a subsidiary, it also applies to stock
or other equity interests in any

successor to the subsidiary to the extent
necessary to effectuate the purposes of
the rule. A successor is any entity the
basis of whose equity interests is
determined, directly or indirectly, in
whole or in part, by reference to the
basis of the subsidiary’s stock.

(2) Example. (i) P, the common parent
of a group, buys all the stock of T for
$100. T's only asset has a basis of $0 and
a value of $100. T sells the asset for
$100, and buys another asset for $100.
Under the investment adjustment
system, P's basis in the T stock
increases to $200, and the earnings and
profits of P increase by $100, P later
transfers all the stock of T to
partnership M in exchange for a
partnership interest in M, in a
transaction to which section 721 applies.
Less than two years later, P sells its
interest in M for $80.

(ii) Under paragraph (b)(1) of this
section, because the stock of T is
deconsolidated on the transfer to M, P
reduces its basis in the T stock to $100,
the amount P determines to be the value
of the stock immediately before the
transfer. As a result, P has a basis of
$100 in its interest in M, and M has a
basis of $100 in the T stock.

(iii) When P sells its interest in M for
$80, it recognizes a $20 loss. Under
paragraph (b)(4) of this section, P is
required to file a statement with its
return for the year of its disposition of
its interest in M in order to deduct its
loss. P does not file the required
statement. The failure to file the
statement described in paragraph (b)(4)
results in the disallowance of P's loss on
the disposition of its interest in M.

(d) Anti-stuffing rule—{1) Application.
This paragraph (d) applies if—

(i) A transfer of any asset (including
stock) between members is followed by
a related direct or indirect disposition of
stock of a subsidiary within 2 years
after the transfer, and

(ii) The transfer is with a view to
avoiding, directly or indirectly, in whole
or in part, the disallowance of loss on
the disposition (or basis reduction with
respect to a deconsolidation prior to the
disposition) of, or the recognition of the
unrealized gain on, the transferred asset.

(2) Basis reduction. If this paragraph
(d) applies, the basis of the subsidiary’s
stock disposed of is reduced,
immediately before the disposition (or
deconsolidation prior to disposition), to
cause recognition of gain in an amount
equal to the loss disallowance {or basis
reduction) or gain recognition otherwise
avoided by reason of the transfer.

(3) Examples. The principles of this
paragraph (d) are illustrated by the
following examples:

Example (1): Basic stuffing case. (i} In Year
1, P buys all the stock of T for $100, and T
becomes a member of the P group. T has an
asset with a basis of $0 and a value of $100. T
sells the asset for $100. Under the investment
adjustment system, P's basis in T increases
from $100 to $200. In Year 5, P transfers to T
an asset with a basis of $0 and a value of
$100 in a transaction to which section 351
applies; with the view described in paragraph
(d)(1) of this section. In Year 6, P sells all the
stock of T for $200.

(ii) Under paragraph (d)(2) of this section, P
must reduce the basis in its T stock
immediately before the sale to cause
recognition of gain in an amount equal to the
loss disallowance otherwise avoided by
reason of the transfer. The amount of this
basis reduction is $100, causing a $100 gain to
be recognized on the sale.

Example (2): Stacking rules. (i) In Year 1, P
buys all the stock of T for $100, and T
becomes a member of the P group. T has an
asset with a basis of $0 and a value of $100. T
sells the asset for $100. Under the investment
adjustment system, P's basis in the T stock
increases from $100 to $200. In Year 5, when
the value of the T stock remains $100, P
transfers to T an asset with a basis of $0 and
a value of $100 in a transaction to which
section 351 applies, with the view described
in paragraph (d)(1) of this section. Thereafter,
the value of the contributed asset declines to
$10. In Year 6, P sells all the T stock for $110.

(ii) Because the transferred asset declined
in value by $90, the transfer enabled P to
avoid the disallowance of loss on the gale of
T only to the extent of $10. Under paragraph
(d)(2) of this section, P must reduce the basis
in its T stock immediately before the sale to
cause recognition of gain in an amount equal
to the loss disallowance otherwise avoided
by reason of the transfer. The amount of this
basis reduction is $100, causing a $10 gain to
be recognized on the sale.

(iii) Assume, instead, that the transferred
asset did not decline in value and that T
reinvests the $100 in proceeds from the asset
sale in another asset that appreciates in
value to $190. In Year 8, P sells T for $290.
Because the new asset appreciated in value
by $90, the transfer enabled P to avoid the
disallowance of loss on the sale of T only to
the extent of $10. Under paragraph (d){2) of
this section, P must reduce the basis inits T
stock immediately before the sale to cause
recognition of gain in an amount equal to the
loss disallowance otherwise avoided by
reason of the transfer. The amount of this
basis reduction is $10, causing a $100 gain to
be recognized on the sale.

Example (3): Contribution of built-in loss
assel. (i) In Year 1, P forms S with a
contribution of $100 in exchange for all of S’s
stock, and S becomes a member of the P
group. S buys an asset for $100, and the asset
appreciates in value to $200. P then buys all
the stock of T for $100, and T becomes a
member of the P group, T has an asset with a
basis of $0 and a value of $100. T sells the
asset for $100, and under the investment
adjustment system P's basis in the T stock
increases from $100 to $200. In Year 5, when
the value of the T stock remains $100, P
Transfers the T stock to S in a transaction to
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which section 351 applies, with the view
described in paragraph (d)(1) of this section.
The transfer causes P’s basis in S to increase
from $100 to $300 and the value of S to
increase from $200 to $300. In Year 6, P sells S
for $300.

(ii) Under paragraph (d)(2) of this section, P
must reduce the basis in its S stock
immediately before the sale to cause
recognition of gain in an amount equal to the
gain recognition otherwise avoided by reason
of the transfer. The amount of this basis
reduction is $100, causing a $100 gain to be
recognized on the sale.

Example (4): Absence of view. (i) In Year 1,
P forms S with a contribution of $100, and S
becomes a member of the P group. S buys two
assels, asset 1 with a basis of $50, which
appreciates to $100, and asset 2 with a basis
of $50 which declines in value to $0. S sells
asset 1 for $100. Under the investment
adjustment system, P's basis in S increases
from $100 to $150. In Year 5, S transfers asset
2 to P in a transaction to which § 1.1502-14(a)
applies, with a view to avoiding disallowance
of loss on the subsequent disposition of the S
stock. This transfer reduces P's basis in S
from $150 to $100. In Year 6, P sells all the
stock of S for $100.

(ii) Because the transfer from S to P
achieves a result that could have been
obtained by other methods that would not
have been prevented by this section, the
transfer is not with the view described in
paragraph (d)(1) of this section. P is in
substantially the same position holding asset
2 as it would be if S sold the asset and the
resulting loss was available to the P group
{either through S or by reattribution under
paragraph (f) of this section).

{e) Earnings and profits and
investment adjustments—(1) Effect on
earnings and profits—{i) General rule.
For purposes of computing the earnings
and profits of a member that owns stock
in a subsidiary, any deduction that is
disallowed, or any amount by which
basis is reduced, under this section is
treated as a loss allowed in the tax year
in which the disallowance or basis
reduction occurs.

(ii) Example: (A) In Year 1, P forms S
with a contribution of $100, and S
becomes a member of the P group. S
buys all the stock of T for $100. T has an
asset with a basis of $0 and a value of
$100. In Year 2, T sells the asset for $100.
Under the investment adjustment
system, S's basis in the T stock
increases to $200, and P's basis in the S
stock increases to $200. In Year 6, S sells
all the stock of T for $100, and S's
recognized loss of $100 is disallowed
under paragraph (a)(1) of this section.

(B) Under paragraph (e)(1) of this
section, the earnings and profits of S for
Year 6 are reduced by $100, the amount
of the loss disallowed under paragraph
(a)(1). P's basis in the S stock is reduced
from $200 to $100 under the investment
adjustment system. Correspondingly, P's
earnings and profits for Year 6 are

reduced by $100, the amount of the loss
disallowed under paragraph (a)(1) of
this section.

(2) Coordination with investment
adjustment rules—(i) Order of
adjustments. Deconsolidation of a share
is treated as a disposition of the share
for purposes of determining when
investment adjustments are made to the
share under §§ 1.1502-32 and 1.1502-
32T.

(ii) No tiering up of certain
adjustments. If the basis of stock of a
subsidiary owned by a member (the
“owning member") is reduced under this
section upon the deconsolidation of the
stock, no corresponding adjustment is
made under § 1.1502-32 to the basis of
the stock of the owning member (or any
higher tier member) if a disposition or
deconsclidation occurs in the same
transaction with respect to all the stock
of the owning member. In the case of a
disposition or deconsolidation in the
same transaction of less than all the
stock of the owning member,
appropriate adjustments shall be made
under § 1.1502-32 with respect to the
stock of the owning member (or any
higher tier member).

(iii) Example: (A) P, the common
parent of a group, owns all the stock of
S, S owns all the stock of S1, and S1
owns all the stock of S2. P's basis in S is
$100, S's basis in S1 is $100, and S1's
basis in $2 is $100. In Year 1, S2 buys T
for $100. T has an asset with a basis of
$0 and a value of $100. In Year 2, T sells
the asset for $100. Under the investment
adjustment system, the basis of each
subsidiary’s stock increases from $100 to
$200. In Year 6, S sells all the stock of S1
for $100 to A, an individual, and
recognizes a loss of $100. 51, 52, and T
are not members of a consolidated
group immediately after the sale
because the new S1 group does not file a
consolidated return for its first taxable
year.

(B) Under paragraph (a)(1) of this
section, no deduction is allowed to S for
its loss on the sale of the S1 stock.
Under paragraph (e)(1) of this section,
S's earnings and profits for Year 6 are
reduced by the $100 loss that is
disallowed. Correspondingly, under the
investment adjustment system, S's
reduction in earnings and profits causes
a reduction in P's basis in S, and a
reduction in P's earnings and profits for
Year 6.

(C) Under paragraph (b)(1) of this
section, because the stock of T and S2 is
deconsolidated, S2 must reduce the
basis of the T stock from $200 to $100
(its value immediately before the
deconsolidation), and S1 must reduce
the basis of the S2 stock from $200 to
$100 (its value immediately before the

deconsolidation). Under paragraph
(e)(1), S2's earnings and profits for Year
6 are reduced by the $100 reduction to
the basis of the T stock, and S1's
earnings and profits are reduced by the
$100 reduction to the basis of the S2
stock. Under paragraph (e){2)(ii) of this
section, because the stock of 52 is
deconsolidated in the same transaction,
the basis reduction to the T stock does
not cause any corresponding investment
adjustment to the stock of S2, or to the
stock of any higher tier subsidiary.
Similarly, because the stock of S1 is
disposed of in the same transaction, the
reduction to the basis of the S2 stock
does not cause an investment
adjustment to the stock of 81, or the
stock of any higher tier subsidiary.

(iv) Basis reduction treated as
investment adjustment. For purposes of
the consolidated return regulations, the
amount of any basis reduction to stock
under this section is treated as a net
negative adjustment under § 1.1502~
32{e) (in addition to the adjustment
otherwise required under § 1.1502-32(e))
with respect to the stock.

(f) Reattribution of subsidiary's losses
to common parent—(1) Reattribution
rule. If a member disposes of stock of a
subsidiary and the member’s loss is
subject to disallowance under paragraph
(a){1) of this section, the common parent
may elect to reattribute to itself any
portion of the reattributable losses of
the subsidiary without regard to the
order in which they were incurred,
provided the amount reattributed does
not exceed the amount subject to
disallowance before taking into account
this paragraph (f). The common parent
succeeds to the reattributed losses of the
subsidiary (or the subsidiary's lower tier
subsidiaries) as if the losses were
succeeded to on the day of the
disposition in a transaction to which
section 381 applies.

(2) Investment adjustments. The
reattributed losses are treated, solely for
purposes of determining investment
adjustments under § 1.1502-32 and
earnings and profits under §1.1502-33(c),
as absorbed by the subsidiary (or any of
its lower tier subsidiaries) immediately
before the disposition. The losses,
however, are not treated as absorbed for
other tax purposes, such as section 172.

(3) Definitions—{i) Reattributable
losses of the subsidiary. “Reattributable
losses of the subsidiary" are losses that
are reflected as a positive adjustment
under § 1.1502-32(b)(1)(ii) immediately
before the subsidiary (or its lower tier
subsidiaries) ceases to be a member
with respect to the group that is
disposing of its stock.
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(ii) Lower tier subsidiary. “Lower tier
subsidiary” means a subsidiary owned,
directly or indirectly, by the subsidiary
whose stock is disposed of.

(4) Examples. The principles of this
paragraph (f) are illustrated by the
following examples:

Example (1): Basic reattribution case. (i) P,
the common parent of a group, forms S with a
contribution of $100. S has an operating loss
of $60, which produces a deficit in earnings
and profits that reduces P's basis in the S
stock by $60 under the investment adjustment
system. The group is unable to use the loss,
and the loss becomes a consolidated net
operating loss carryover attributable to S.
Under the investment adjustment system, P's
basis in the S stock is increased by $60, the
amount of the unused loss, thus preserving
P's $100 basis in the S stock. The remaining
assets of S appreciate in value, and P sells S
for $55. Under paragraph (a)(1) of this section,
but for the application of this paragraph (f),
P's $45 loss on the sale of S is disallowed.

(ii) S’s $60 portion of the consolidated net
operating loss is reflected in stock basis as a
positive adjustment of $60 to the basis of the
S stock immediately before S ceases to be a
member of the P group. Accordingly, under
paragraph (f)(3)(i] of this section, this loss is
the reattributable loss of S with respect to the
disposition.

(iii) P elects under paragraph (f)(1) of this
section to reattribute to itself $45 of the S loss
(the maximum amount permitted). As a
result, $45 of the $60 reattributable losses of S
is reattributed to P. This reattributed loss
may be included in the consolidated net
operating loss carryover to subsequent
consolidated return years of the P group. The
remaining $15 of S's reattributable losses is
carried over to the first separate return year
of S.

(iv) The $45 reattributed loss is treated,
solely for purposes of the investment
adjustment system, as absorbed by S
immediately before the disposition. This
reduces P's basis in the S stock to $55
immediately before the disposition. As a
result, P does not recognize any gain or loss
on the disposition. However, this deemed
absorption for purposes of determining
investment adjustments does not affect the
use of the loss by the P group or reduce the
$45 limitation on the amount of the S loss that
P may elect to reattribute.

(v) Assume that $20 of S's losses arose in
Year 1 and $40 in Year 2, and that P elects to
reattribute all $40 from Year 2 and $5 from
Year 1. These losses retain their character as
ordinary losses arising in Years 1 and 2. The
losses continue to be subject to any
limitations originally applicable to S, but P
succeeds to them and may absorb the losses
independent of 5. (For example, P's use of the
year 2 losses does not depend on S's use of
the Year 1 losses that were not reattributed to
P)

Example (2): Lower tier subsidiary. (i) The
facts are the same as in Example (1), except
that $10 of S's assets are invested in T in
exchange for all of T's stock. T has an
operating loss of $5, which is not used by the
P group and becomes a consolidated net
operating loss carryover attributable to T.

Because of other appreciation, P's sale price

.for the S stock remains $55.

(ii) Under paragraph (f) (3) (1) of this
section, all of T's loss is a reattributable loss
with respect to a lower tier subsidiary of S.
Therefore, T's loss is included in the losses
that P may choose to reattribute, subject to
the $5 limitation.

Example (3): Separate return limitation
year losses. (i) The facts are the same as in
Example (1), except that S buys all the stock
of T for $10. T has a $30 loss carryover from a
separate return limitation year.

(i1) T's loss is not reflected as a positive
adjustment to the basis of its stock owned by
S under § 1.1502-32 (b) (1) (ii) immediately
before it ceased to be a member of the P
group. Therefore, T's loss is not a
reattributable loss, and the results in
Example (1) are unaffected.

(5) Time and manner of making the
election—(i) In general. (A) The election
described in paragraph (f) (1) of this
section must be made in a separate
statement in the following (or a
substantially similar) form:

THIS IS AN ELECTION UNDER SECTION
1.1502-20T (f) (1) OF THE INCOME TAX
RECULATIONS TO REATTRIBUTE LOSSES
OF [insert names and employer identification
numbers (E.ILN.) of the subsidiary that ceased
to be a member of the group and each lower
tier subsidiary whose losses are reattributed)
TO [insert name and employer identification
number of common parent].

(B) The statement must include the
following information:

(7) For each subsidiary and lower tier
subsidiary whose losses are
reattributed, the amount of each net
operating loss and net capital loss, and
the year in which each arose, that is
reattributed to the common parent, and

(2) If stock of a subsidiary (or any of
its lower tier subsidiaries) is acquired
by another corporation, the acquiring
corporation's name and employer
identification number.

The statement must be signed by the
common parent and by each subsidiary
and lower tier subsidiary with respect to
which loss is reattributed under this
paragraph (f). The statement must be
filed with the consolidated group's
income tax return for the tax year of the
disposition and a copy delivered on or
before the time that return is filed to the
acquiring corporation of each subsidiary
or lower tier subsidiary whose losses
are reattributed. If the acquiring
corporation is a subsidiary in a
consolidated group, the name and
employer identification number of the
common parent of the group must be
included in the statement, and a copy of
the statement must also be delivered to
the common parent.

(ii) Filing of subsidiary's copy of
statement. The subsidiary (and any
lower tier subsidiaries) whose losses are

reattributed (or the common parent of
the consolidated group that includes the
subsidiary and any lower tier
subsidiaries) must attach its copy of the
statement described in paragraph
(f)(5)(i) of this section to its return for
the first year ending after the due date,
including extensions, of the return in
which the election required by
paragraph (f)(5)(i) is to be filed.

(6) Election irrevocable. An election
under paragraph (f)(1) of this section is
irrevocable.

(8) Effective dates—(1) General rule.
Except as otherwise provided in this
paragraph (g), this section applies with
respect to dispositions and
deconsolidations occurring on or after
March 9, 1990. For this purpose,
transactions deferred under §§ 1.1502—
13, 1.1502-13T, 1.1502-14, and 1.1502-14T
are deemed to occur at the time the
deferred gain or loss is taken into
account.

(2) Anti-stuffing rule. Paragraph (d) of
this section applies only with respect to
transfers occurring on or after March 9,
1990.

(3) Binding contract rule. For purposes
of paragraphs (g) (1) and (2) of this
section, if the disposition,
deconsolidation, or transfer was
pursuant to a binding written contract
entered into and in continuous effect
until the disposition, deconsclidation, or
transfer, the date the contract became
binding is treated as the date of the
disposition, deconsolidation, or transfer.

(4) Cross reference. For additional
rules relating to loss disallowance, see
§ 1.337(d)-1T.

Par. 6. Section 1.1502-32 is amended
by adding at the end of paragraph (a) a
new sentence to read as follows:

§ 1.1502-32 Investment adjustments.

(a) In general. * * * For rules
relating to loss disallowance or basis
reduction on the disposition or
deconsolidation of stock of a subsidiary,
see §§ 1.337(d)-1T and 1.1502-20T.

* * * * *

Par. 7. Section 1.1502-33 (c) (6) is
amended by adding a new sentence at
the end to read as follows:

§ 1.1502-33 Earnings and profits.

* * * * -

(c) * * *

(6) * * * Forrules relating to the
effect on earnings and profits of loss
disallowance or basis reduction on the
disposition or deconsolidation of stock
of a subsidiary, see §8§ 1.337(d)-1T and
1.1502-20T.

* * * . .
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Par. 8. Section 1.1502-79 is amended
by adding paragraph (a) (1) (iii) to read
as follows:

§ 1.1502-79 Separate return years.

(a) LR I

(1] -

(iii) For rules permitting the
reattribution of losses of a subsidiary to
the common parent in the case of loss
disallowance or basis reduction on the
disposition or deconsolidation of stock
of the subsidiary, see § 1.502-20T.

- * . *

Need for temporary regulations

Because of the need to conform the
consolidated return regulations to the
repeal of the General Ulilities doctrine,
it is impracticable and contrary to the
public interest to issue these temporary
regulations with notice and public
procedure under section 553 (b) of title 5
of the United States Code, or subject to
the effective date limitation of section
553 (d) of title 5.

Fred T. Goldberg, Jr.,

Commissoner of Internal Revenue,
Approved: March 1, 1990.

Kenneth W. Gideon,

Assistant Secretary of the Treasury.

[FR Doc. 90-5847 Filed 3-9-90; 2:19 pm]

BILLING CODE 4830-01-M

26 CFR Parts 301 and 602

[T.D. 8292)

RIN 1545-AMB87

Treaty-Based Return Positions

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
Income Tax Regulations relating to the
requirement that any taxpayer who
takes a position that a treaty of the
United States overrules, or otherwise
modifies, an internal revenue law of the
United States shall disclose such
position. These final regulations are
necessary to provide guidance needed to
implement sections 6114 and 8712 of the
Internal Revenue Code of 1988 as added
by the Technical and Miscellaneous
Revenue Act of 1988 ([TAMRA).

DATES: These regulations are effective
for taxable years of the taxpayer for
which the due date for filing returns
(without extensions) occurs after
December 31, 1988. However, if the due
date for filing the return {with
extensions) occurs on or before April 13,
1990, the taxpayer may choose to apply
the provisions of the temporary

regulations, §§ 301.6114-1T and
301.6712-1T.

FOR FURTHER INFORMATION CONTACT:
David Bergkuist of the Office of
Associate Chief Counsel (International),
within the Office of Chief Counsel,
Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
DC 20224 (Attention: CC: CORP:T:R
(INTL-361-89)) (202-566-6442, not a toll-
free call).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this final regulation has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act [44 U.S.C. 3504(h)) under
the control number 1545-1126. The
estimated annual burden per respondent
varies from % hour to 3 hours depending
on individual circumstances, with an
average estimate of one hour.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individyal
respondents may require greater or less
time, depending on their particular
circumstances.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to the Internal Revenue Service, Attn:
IRS Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the Office
of Management and Budget, Attention:
Desk Officer for the Department of
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Background

On September 11, 1989, the Federal
Register published proposed
amendments (54 FR 37451) to the Income
Tax Regulations (26 CFR part 301) under
sections 6114 and 6712 of the Internal
Revenue Code. These amendments
implement and provide guidance with
respect to section 6114, which was
added to the Code by section 1012(aa)
(5)(A) of TAMRA, and section 6712,
which was added to the Code by section
1012(aa)(5)(B) of TAMRA. Written
comments responding to this notice
were received. No public hearing was
requested and none was held. After
consideration of all comments regarding
the proposed amendments, the
amendments are adopted by this
Treasury Decision with revisions in
response to those comments. The

significant comments and revisions are
described below.

Explanation of Provisions

Example (2) of § 301.6114-1(a)(3) has
been removed as unnecessary.

Several comments were received
suggesting that the exception in
§ 301.6114-1(c)(1) to the waiver of the
reporting requirement concerning the
reporting of fixed or determinable
annual or periodical income subject to
withholding under section 1441 or 1442
and received by a foreign person from a
U.S. person when either person controls,
within the meaning of section 6038 or
6038A, the other person would result in
burdensome reporting duplicative of
other reporting reguirements. In
response to these comments, the
language of § 301.6114-1(b)(4)(ii) has
been modified to exclude from the
disclosure requirement of section 6114
and § 301.6114-1(a)(1) positions taken
by a taxpayer that a treaty reduces the
rate of tax on fixed or determinable
annual or periodical income subject to
withholding received by a controlled
foreign corporation. In addition, this
reporting is no longer required on
payments between related parties (as
defined) when the payment has been
properly reported to the Service on Form
1042S. The language of § 301.6114~
1(b)(4)(ii) has been revised, effective for
tax years beginning after July 10, 1989, to
apply to shareholders of a domestic
corporation (or a foreign corporation
engaged in a trade or business in the
United States) that is 25-percent foreign-
owned within the meaning of section
6038A, to conform with the revision to
section 6038A made by section 7403 of
the Revenue Reconciliation Act of 1989,

The Service expects to consider
revising applicable information
reporting forms {such as Forms 10425,
5471 and 5472) to require disclosure of
additional information, such as the
provision(s) of any limitation of benefits
article which the taxpayer relies upon to
prevent the application of that article.

Although no change has been made to
§ 301.6114-1(c)(1), the Service
recognizes that this provision does not
relate to fixed or determinable annual or
periodical income attributable to a
permanent establishment that is subject
to tax on a net basis (see also
§ 301.6114-1(b)(5)(i))-

The language of § 301.6114-1(c)(2)
should not be read to relax or modify
any reporting requirement of any other
provision of the Code or regulations.
Thus, for example, any reporting
requirement under section 7701(b) would
not be affected by this provision.
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In response to a comment, a new
§ 301.6114-1(c)(4) has been added to
waive reporting under section 6114 and
§ 301.6114-1(a) with respect to income of
an individual that is resourced (for
purposes of applying the foreign tax
credit limitation) under a treaty
provision relating to elimination of
double taxation. Examples of types of
income that would be subject to this
provision would be income subject to
paragraph 3 or paragraph 6 of Article
XXIV of the United States-Canada
Income Tax Treaty. Section 301.6114—
1(c) (4) and (5) have been renumbered,
and a cross reference in § 301.6114-
1(b)(6) has been added.

In response to comments, a new
§ 301.6114-1(c)(7) has been added to
waive reporting with respect to the
excise tax imposed by section 4371 if
reporting that would otherwise be
required on a quarterly basis is made on
an annual basis; or if a person, other
than the taxpayer, who is liable under
section 4374 for such excise tax on the
same premium properly reports the
information required by § 301.6114-
1(d)(4); or if a closing agreement has
been entered into with the Service by
the foreign insurance company that is
the beneficial recipient of the premium
subject to the excise tax.

Language has been added to
§ 301.6114-1(c) to indicate that reporting
under section 6114 is not required with
respect to income items the tax
treatment of which is mandated by the
terms of a closing agreement with the
Service.

Language has been added to
§ 301.6114-1(d)(4) to indicate that, for
purposes of paragraph (d)(4)(i), a
taxpayer not having a permanent
establishment or fixed base in the
United States (and properly disclosing
that position) need not report its
payment of actual or deemed dividends
or interest exempt from tax by reason of
a treaty (or any liability for tax under
section 884(a)).

In addition, § 301.6114-1(d)(4)(i) has
been clarified to indicate that it is the
nature and amount (or a reasonable
estimate thereof) of each separate gross
payment or separate gross income item
for which the treaty benefit is claimed
that is to be reported.

Comments were received stating that
certain foreign corporations engaged in
trade or business in the United States
are, pursuant to specific treaty
provisions, subject to U.S. tax solely on
income from sources inside the United
States (and not on otherwise effectively
connected foreign source income). To
provide a separate disclosure statement
for each item of excluded foreign source
income would be unduly burdensome.

Language has been added to § 301.6114-
1{d)(4) to permit the treatment of these
payments or income items ot the same
type as a single payment or income item.
This provision is relevant only to-claims
under certain older treaties that restrict
the right of the United States to tax
effectively connected foreign source
income.

Comments were also received stating
that gales in the United States by an
agent on behalf of a foreign corporation
not having a permanent establishment in
the United States are often exempt from
U.S. tax under an article of a treaty
relating to business profits. To provide a
separate disclosure for each such sale
would be unduly burdensome. Language
has been added to § 301.6114-1(d) to
permit the treatment of income from
separate sales or services, whether or
not made by an agent, as a single
payment or income item.

In addition, in response to comments,
it should be observed that an exchange
of notes (such as an exchange
confirming reciprocal exemptions from
certain taxes on transportation income),
by itself and not under a treaty, is not
considered to be a treaty and, thus,
would not be considered to overrule or
otherwise modify a provision of the
Code so that reporting would be
required under section 6114. However, if
an exchange of notes operates in
conjunction with a trealy to overrule or
otherwise modify a provision of the
Code, reporting would be required if a
position is taken under that exchange of
notes,

One commenter has suggested that
disclosure under section 8661 should be
viewed as adequate disclosure for
purposes of section 6114 as well.
Disclosure for section 6661 is not
disclosure for purposes of section 6114
and § 301.6114-1(a) unless such
disclosure is clearly labeled as also
applying to section 6114 and contains all
of the information required by, and
otherwise meets the requirements of,

§ 301.6114-1(d). In addition, section 6114
and § 301.6114-1 do not change or
otherwise modify the filing requirements
of section 6012.

The language of § 301.6712-1 has been
expanded to state more clearly that the
penalties imposed by section 6712 are
imposed on each separate payment or
income item and that, for purposes of
section 6712 and § 301.6712-1,
aggregation of separate payments or
income items of the same type or
received from the same ultimate payor is
not permitted. However, for purposes of
determining the number of separate
penalties to be imposed under
§ 301.6712-1(a), the District Director will
have discretion to aggregate separate

payments or income items, in whole or
in part, in accordance with the rules for
the aggregation of such payments or
income items for purposes or reporting,
as described in § 301.6114-1(d).

Special Analyses

It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysis is not
required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) and
the Regulatory Flexibility Act (5 U.S.C.
chapter €) do not apply to these
regulations, and, therefore, a final
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Code, the notice of proposed
rulemaking for the regulations was
submitted to the Administrator of the
Small Business Administration for
comment on their impact on small
business.

Drafting Information

The principal author of these
regulations is David Bergkuist of the
Office of Associate Chief Counsel
(International), within the Office of
Chief Counsel, Internal Revenue
Service. Other personnel from the
Internal Revenue Service and Treasury
Department participated in developing
these regulations.

List of Subjects
26 CFR Part 301

Administrative practice and
procedure, Bankruptcy, Courts, Crime,
Employment taxes, Estate taxes, Excise
taxes, Gift taxes, Income taxes,
Investigations, Law enforcement,
Penalties, Pensions, Statistics. Taxes,
Disclosure of information, Filing
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of amendments to the
regulations

Accordingly, 26 CFR parts 301 and 602
are amended as follows:

PART 301—REGULATIONS ON
PROCEDURE AND ADMINISTRATION

Paragraph 1. The authority for part 301
is amended by removing the citation for
§ 301.6114-1T and adding the following
citation for § 301.6114-1:

Authority: 26 U.S.C. 7805. * * * Section
301.6114-1 also issued under 26 U.S.C. 6114.

"N
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§§ 301.6114-1T and 301.6712-1T
[Removed]

Par. 2. Sections 301.6114-1T and
301.6712-1T are removed.

Par. 3. New §§ 301.6114-1 and
301.6712-1 are added in the appropriate
places to read as follows:

§ 301.6114-1 Treaty-based return
positions.

(a) Reporting requirement—{(1)
General rule. (i) Except as provided in
paragraph (c) of this section, if a
taxpayer takes a return position that
any treaty of the United States
(including, but not limited to, an income
tax treaty, estate and gift tax treaty, or
friendship, commerce and navigation
treaty] overrules or modifies any
provision of the Internal Revenue Code
and thereby effects (or potentially
effects) a reduction of any tax incurred
as any time, the taxpayer shall disclose
such return position on a statement (in
the form required in paragraph (d) of
this section) attached to such return.

(ii) If a return of tax would not
otherwise be required to be filed, a
return must, nevertheless, be filed for
purposes of making the disclosure
required by this section. For this
purpose, such return need include only
the taxpayer's name, address, Taxpayer
Identification Number (if any}, and be
signed under the penalties of perjury (as
well as the subject disclosure). Also, the
taxpayer's taxable year shall be deemed
to be the calendar year (unless the
taxpayer has previously established, or
timely chooses for this purpose to
establish, a different taxable year).

(2) Application. (i) A taxpayer is
considered to adopt a “return position"
when the taxpayer determines its tax
liability with respect to a particular item
of income, deduction or credit. A
taxpayer may be considered to adopt a
return position whether or not a return is
actually filed. To determine whether a
return position is a “treaty-based return
position"” so that reporting is required
under this paragraph (a), the taxpayer
mus! compare:

(A) The tax liability (including credits,
carrybacks, carryovers, and other tax
consequences or attributes for the
current year as well as for any other
affected tax years) to be reported on a
return of the taxpayer, and

(B) The tax liability (including such
credits, carrybacks, carryovers, and
other tax consequences or attributes)
that would be reported if the relevant
treaty provision did not exist.
1f there is a difference {or potential
difference) in these two amounts, the
position taken on a return is a treaty-
based return position that must be
reported.

(ii) In the event a taxpayer's return
position is based on a conclusion that a
treaty provision is consistent with a
Code provision, but the effect of the
treaty provision is to alter the scope of
the Code provision from the scope that it
would have in the absence of the treaty,
then the return position is a treaty-based
return position that must be reported.

(iii) A return position is a treaty-based
return position unless the taxpayer's
conclusion that no reporting is required
under paragraphs {a)(2) (i) and (ii) of
this section has a substantial probability
of successful defense if challenged.

{3) Examples. The application of
section 6114 and paragraph (a)(2) of this
section may be illustrated by the
following examples:

Example (1): X, a Country A corporation,
claims the benefit of a provision of the
income tax treaty between the United States
and Country A that modifies a provision of
the Code. This position does not result in a
change of X's U.S. tax liability for the current
tax year but does give rise to, or increases, a
net operating loss which may be carried back
(or forward) such that X's tax liability in the
carryback (or forward) year may be affected
by the position taken by X in the current
year. X must disclose this treaty-based return
position with its tax return for the current tax
year.

Example (2): Z, a domestic corporation, is
engaged in a trade or business in Country B.
Country B imposes a tax on the income from
certain of Z's petroleum activities at a rate
significantly greater than the rate applicable
to income from other activities. Z claims a
foreign tax credit for this tax on its tax return.
The tax imposed on Z is specifically listed as

" a creditable tax in the income tax treaty

between the United States and Country B;
however, there is no specific authority that
such tax would otherwise be a creditable tax
for U.S. purposes under sections 901 or 903 of
the Code. Therefore, in the absence of the
treaty, the creditability of this petroleum tax
would lack a substantial probability of
successful defense if challenged, and Z must
disclose this treaty-based return position (see
also paragraph (b) (7) of this section).

(b) Reporting specifically required.
Reporting is required under this section
except as expressly waived under
paragraph (c) of this section. The
following list is not a list of all positions
for which reporting is required under
this section but is a list of particular
positions for which reporting is
specifically required. These positions
are as follows:

(1) That a nondiscrimination provision
of a treaty precludes the application of
any otherwise applicable Code
provision, other than with respect to the
making of or the effect of an election
under section 897(i);

(2) That a treaty reduces or modifies
the taxation of gain or loss from the

disposition of a United States real
property interest;

(3) That a treaty exempts a foreign
corporation from {or reduces the amount -
of tax with respect to) the branch profits
tax (section 884{a)) or the tax on excess
interest (section 884(f)(1)(B)):

(4) That, notwithstanding paragraph
(c)(1) of this section,

(i) A treaty exempts from tax, or
reduces the rate of tax on, interest or
dividends paid by a foreign corporation
that are from sources within the United
States by reason of section 861(a}(2)(B)
or section 884{f)(1)(A); or

(ii) A treaty reduces the rate of tax on
fixed or determinable annual or
periodical income subject to withholding
under sections 1441 or 1442 that a
foreign person receives from a U.S.
person, but only if—

(A) The payment is not properly
reported to the Service on a Form 10425;
and

(B) The foreign person is not any of
the following:

(2) A controlled foreign corporation
(as defined in section 957);

(2) A foreign corporation that is
controlled within the meaning of section
6038 by a U.S. person; or

(3) In the case of tax years beginning
on or before July 10, 1989, the
shareholder of a domestic corporation
(or a foreign corporation engaged in a
trade or business in the United States)
that is controlled within the meaning of
section 6038A by a foreign person, or, in
the case of tax years beginning after July
10, 1989, is 25-percent foreign-owned
within the meaning of section 8038A; or

(5) That, under a treaty—

(i) Income that is effectively
connected with a U.S. trade or business
of a foreign corporation or a nonresident
alien is not attributable to a permanent
establishment or a fixed base of
operations in the United States and,
thus, is not subject to taxation on a net
basis, or that

(i) Expenses are allowable in
determining net business income so
attributable, notwithstanding an
inconsistent provision of the Code:;

(6) Except &s provided in paragraph
(c)(4) of this section, that a treaty alters
the source of any item of income or
deduction; or

(7) That a treaty grants a credit for a
specific foreign tax for which a foreign
tax credit would not be allowed by the
Code.

(c) Reporting requirement waived.
Pursuant to the authority contained in
section 6114 (b), reporting is waived
under this section with respect to any of
the following return positions taken by

the taxpayer:
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(1) Except as provided in paragraph
(b)(4) of this section, that a treaty has
reduced the rate of withholding tax
otherwise applicable to a particular type
of fixed or determinable annual or
periodical income subject to withholding
under section 1441 or 1442, such as
dividends, interest, rents, or royalties;

(2) That residency of an individual is
determined under a treaty and apart
from the Code;

(3) That a treaty reduces or modifies
the taxation of income derived from
dependent personal services, pensions,
annuities, social security and other
public pensions, or income derived by
artistes, athletes, students, trainees or
teachers;

(4) That income of an individual is
resourced (for purposes of applying the
foreign tax credit limitation) under a
treaty provision relating to elimination
of double taxation;

(5) That a nondiscrimination provision
of a treaty allows the making of an
election under section 897(i);

(6) That a Social Security Totalization
Agreement or a Diplomatic or Consular
Agreement reduces or modifies the
taxation of income derived by the
taxpayer; or

(7) That a treaty exempts the taxpayer
from the excise tax imposed by section
4371, but only if:

(i) Reporting under this section that
otherwise would be required to be made
on a quarterly basis with a Form 720 is
made on an annual basis on the Form
720 for the last quarter of the taxpayer's
taxable year,

(ii) A person, other than the taxpayer,
who is liable under section 4374 for such
excise tax on the same premium
properly reports the information
required by paragraph (d)(4) of this
section, or

(iii) A closing agreement relating to
entitlement to the exemption from the
excise tax has been entered into with
the Service by the foreign insurance
company that is the beneficial recipient
of the premium that is subject to the
excise tax.

Reporting with respect to payments or
income items the treatment of which is
mandated by the terms of a closing
agreement with the Service, and that
would otherwise be subject to the
reporting requirements of this section, is
also waived. In addition, if a
partnership, trust, or estate that has the
taxpayer as a partner or beneficiary
discloses on its information return a
position for which reporting is otherwise
required by the taxpayer, the taxpayer
(partner or beneficiary) is then excused
from disclosing that position on a return.
Also, this section does not apply to a
withholding agent with respect to the

performance of its withholding
functions.

(d) Information to be reported. If
reporting is required under this section,
the following information must be
furnished in accordance with paragraph
(a) of this section as an attachment to
the return and set forth with the
indicated heading and with paragraphs
labeled to correspond with the numbers
set forth below:

Treaty-Based Return Position Disclosure
Under Section 6114

(1) Taxpayer's name, T.LN. (if any), and
address both in the country of residence and
in the United States;

(2) Name, T.LN. (if available to the
taxpayer), and address in the United States
of the payor of the income (if fixed,
determinable, annual, or periodical);

(3) A statement whether the taxpayer (if an
individual) is a U.S. citizen or resident or (if a
corporation) is incorporated in the United
States;

(4) A separate statement of facts relied
upon to support each separate position taken,
including for each position:

(i) The nature and amount (or a reasonable
estimate thereof) of gross receipts, each
separate gross payment, each separate gross
income item, or other item (as applicable) for
which the treaty benefit is claimed,

(ii) An explanation of the position taken
with a brief summary of the facts on which it
is based,

(iii) The specific treaty provision relied
upon,

(iv) The Code provision(s) overruled or
modified, and

{v) The provision(s) of the limitation on
benefits article (if any) in the treaty which the
taxpayer relies upon to prevent application of
that article.

For purposes of paragraph (d)(4)(i} of
this section, if a taxpayer takes a
position that it does not have a
permanent establishment or fixed base
in the United States and properly
discloses that position, it need not
separately report its payment of actual
or deemed dividends or interest exempt
from tax by reason of a treaty (or any
liability for tax imposed by reason of
section 884). Also, for purposes of
paragraph (d)(4)(i) of this section, a
taxpayer may treat payments or income
items of the same type (e.g., interest
items) received from the same ultimate
payor (e.g., the obligor on a note) as a
single separate payment or income item.
For purposes of paragraph (d)(4), if a
taxpayer takes the return position that,
under a treaty, income that is effectively
connected with a U.S. trade or business
is not subject to U.S. taxation because it
is derived from sources outside of the
United States, the taxpayer may treat
payments or income items of the same
type (e.g.. interest items] as a single
separate payment or income item. In

addition, income from separate sales or
services, whether or not made by an
agent (independent or dependent), to
different U.S. customers on behalf of a
foreign corporation not having a
permanent establishment in the United
States may be treated as a single
payment or income item.

(e) Effective date. This section is
effective for taxable years of the
taxpayer for which the due date for
filing returns (without extensions)
occurs after December 31, 1988.
However, if—

(1) A taxpayer has filed a return for
such a taxable year, without complying
with the reporting requirement of this
section, before November 13, 1989, or

(2) A taxpayer is not otherwise than
by paragraph (a) of this section required
to file a return for a taxable year before
November 13, 1989,

Such taxpayer must file (apart from any
earlier filed return) the statement
required by paragraph (d) of this section
before June 12, 1990, by mailing the
required statement to the Internal
Revenue Service, P.O. Box 21088,
Philadelphia, PA 19114. Any such
statement filed apart from a return must
be dated, signed and sworn to by the
taxpayer under the penalties of perjury.
In addition, with respect to any return
due (without extensions) on or before
March 10, 1990, the reporting required by
paragraph (a) of this section must be
made no later than June 12, 1990. If a
taxpayer files or has filed a return on or
before November 13, 1989, that provides
substantially the same information
required by paragraph (d) of this
section, no additional submission will
be required.

(f) Cross reference. For the provisions
concerning penalties for failure to
disclose a treaty-based return position,
see section 6712 and § 301.6712-1.

§ 301.6712-1 Failure to disclose treaty-
based return positions.

(&) Penalty imposed. A taxpayer who
fails in a material way to disclose one or
more positions taken for a taxable year,
as required by section 6114 and the
regulations thereunder, is subject to a
separate penalty for each failure to
disclose a position taken with respect to
each separate payment or separate
income item in the amount of—

(1) For a corporation taxable as such
under the Code $10,000; or

(2) For all other taxpayers, $1,000.
The penalty imposed by this section
may be imposed more than once for a
single taxable year if a taxpayer has
failed to disclose one or more positions
taken with respect to more than one
separate payment or separate income
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item and may be imposed in addition to
any other penalty imposed by law. For
this purpose, separate payments or
income items of the same type (e.g.,
interest payments) received from the
same ultimate payor (e.g., the obligor on
the note) will be treated as separate
payments or income items (and not
aggregated). However, for purposes of
determining the number of separate
penalties to be imposed under this
section, the District Director shall have
the discretion to aggregate separate
payments or income items, in whole or
in part, in accordance with the rules for
aggregation of such items for purposes
of reporting, as described in § 301.6114-
1(d).

(b) Penalty waived. Pursuant to the
authority contained in section 6712(b) of
the Code, the penalty imposed by
paragraph (a) of this section may be
waived, in whole or in part, if it is
established to the satisfaction of the
Assistant Commissioner (International),
the District Director or the Director of
the Internal Revenue Service Center that
the taxpayer's failure to disclose the
required information was not due to
willful neglect. An affirmative showing
of lack of willful neglect must be made
in the form of a written statement that
sets forth all the facts alleged to show
lack of willful neglect and contains a
declaration by such person that the
statement is made under the penalties of
perjury.

(c) Manner of payment. The penalty
set forth in paragraph (a) of this section
shall be paid in the same manner as tax
upon the issuance of a notice and
demand thereof,

(d) Effective date. This section is
effective for taxable years of the
taxpayer for which the due date for
filing returns (without extension) occurs
after December 31, 1988,

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 4. The authority for part 602
continues to read as follows:

Authority: 26 U.S.C. 7805.

§602.101 [Amended]

Par. 5. Section 602.101(c) is amended
by removing from the table "§ 301.6114-
1T * * * 1545-1126 and § 301.6712-1T
* * *1545-1126" and by inserting in the
respective appropriate places in the
table:

*§301.6114-1 * * * 1545-1126."

“§301.6712-1 * * * 1545-1126."
Fred T. Goldberg, Jr.,
Commissioner of Internal Revenue.
Approved: February 23, 1990.
Kenneth W, Gideon,
Assistant Secretary of the Treasury.
[FR Doc. 90-5619 Filed 3-13-90; 8:45 am]
BILLING CODE 4830-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-1-FRL-3732-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Connecticut; Reasonably Available
Control Technology for the Heminway
& Bartiett Manufacturing Co.

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Connecticut.
This revision establishes and requires
the use of reasonably available control
technology (RACT) to control volatile
organic compound (VOC) emissions
from The Heminway & Bartlett
Manufacturing Company in Watertown,
Connecticut. The intended effect of this
action is to approve the source-specific
RACT determination made by the State
in accordance with commitments made
in its 1982 Ozone Attainment Plan which
was approved by EPA on March 21, 1984
(49 FR 10542). This action is being taken
in accordance with section 110 of the
Clean Air Act,

EFFECTIVE DATES: This action will
become effective on May 14, 1990,
unless notice is received within 30 days
that adverse or critical comments will
be submitted. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments may be mailed
to Louis F. Gitto, Director, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region |, JFK Federal Building,
room 2313, Boston, MA 02203. Copies of
the documents relevant to this action
are available for public inspection
during normal business hours at the Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region I, JFK Federal Building,
room 2313, Boston, MA 02203; Public
Information Reference Unit, U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460; and
the Bureau of Air Management,

Department of Environmental
Protection, State Office Building, 165
Capitol Avenue, Hartford, CT 06106.

FOR FURTHER INFORMATION CONTACT:
David B. Conroy, (617) 565-3252; FTS
835-3252.

SUPPLEMENTARY INFORMATION: On
January 10, 1990, the State of
Connecticut submitted a formal revision
to its state implementation plan (SIP).
The revision consists of State Order No.
8032 issued by the Connecticut
Department of Environmental Protection
(DEP) to The Heminway & Bartlett
Manufacturing Company in Watertown,
Connecticut. This State Order was
issued to this facility to control volatile
organic compound (VOC) emissions
from this facility's VOC-emitting
processes. The requirements of State
Order No. 8032 constitute reasonably
available control technology (RACT) for
Heminway & Bartlett as required by
subsection 22a-174-20(ee), “Reasonably
Available Control Technology for Large
Sources,” of Connecticut's Regulations
for the Abatement of Air Pollution.

Under subsection 22a-174-20(ee), the
Connecticut DEP determines and
imposes RACT on all stationary sources
with the potential to emit one hundred
tons per year or more of VOC that are
not already subject to RACT under
Connecticut's regulations developed
pursuant to the control techniques
guidelines (CTG) documents. EPA
approved this regulation on March 21,
1984 (49 FR 10542) as part of
Connecticut’s 1982 Ozone Attainment
Plan. That approval was granted with
the agreement that all source-specific
RACT determinations made by the DEP
would be submitted to EPA as source-
specific SIP revisions.

Summary of RACT Determination

Heminway & Bartlett produces
synthetic sewing threads that are used
in the manufacture of apparel, furniture,
automotive trim, shoes, canvas goods,
and other assorted products. The
synthetic threads are coated with
proprietary formulations that are
applied and heat set in specially
designed ovens in their bonding
department. Bonding and dyeing
solutions contain volatile organic
compounds, the principal solvent being
methanol. Ninteen production lines are
available to coat and dye synthetic
threads. At any one time, only 8 to 10
lines are operating and any line can be
used to coat or dye. The basic
production line consists of the supply
spools of threads, dip coater 1, primary
drying oven (first pass}); dip coater 2,
primary drying oven (second pass); dip
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coater 3, primary drying oven (third
pass); dip coater 4, stretch oven;
lubrication applicator and the take up
spools. In 1985, VOC emissions from
coating and dyeing amounted to 384 tons
per year (TPY).

On February 286, 1986, the Connecticut
DEP issued State Order No. 957 to
Heminway & Bartlett requiring it to
conduct the necessary research and
engineering studies to determine RACT
for its VOC-emitting processes. In
determining RACT for the VOC-emitting
equipment at Heminway & Bartlett, two
alternatives were evaluated (i.e.,
process modifications and the
installation of add-on VOC emission
controls).

The process modification approach
involved replacing solvent-based
solutions with water-based solutions,
Engineering studies were conducted by
a consultant and resulted in four add-on
control technologies being initially
considered (i.e., absorption, carbon
adsorption, catalytic incineration, and
thermal incineration). The assessment
provided by the consultant indicated
that add-on controls may not represent a
cost effective option.

Soon after the issuance of State No.
957, Heminway & Bartlett began the
exploration of water-based lattices from
different suppliers and worked on the
technical problems that had to be
resolved with the introduction of water-
based technology. Extensive market
testing was also required to obtain field
results on the characteristics and
sewability of products using water-
based systems. Heminway & Bartlett's
efforts have resulted in a proprietary
system capable of coating nylon and
polyester threads with urethane lattices
based on agueous urethane technology.
Heminway & Bartlett reduced the
number of coatings being used from
eight to three through reformulation to
water-based urethane lattices.

Based on the reformulation program
Heminway & Bartlett has implemented,
the Connecticut DEP has determined
RACT to represent a sixty-five percent
reduction in daily VOC emissions and a
seventy-five percent reduction in annual
VOC emissions from the 1985 baseline
VOC emission rate of 384 tons of VOC,
The State Order the Connecticut DEP
has impesed on Heminway & Bartlett
requires the following:

1. Daily VOC Emission Cap

Heminway & Bartlett is required to
maintain a maximum daily VOC
emission rate of 1034 pounds. This daily
emission cap is based on sixty-five
percent reduction from the 384 tons of
VOC emitted in the 1985 baseline year
over 260 days.

2. Annual VOC Emissions Cap

Heminway & Bartlett is required to
maintain a maximum annual cap on
VOC emissions of 96 tons. The VOC
emission cap represents a seventy-five
percent reduction in VOC emissions
from the 1985 baseline year of 384 tons.
Compliance with this requirement will
be determined using a monthly rolling
average. VOC emissions shall be no
greater than 96 tons in any period of
twelve consecutive calendar months.

3. VOC Limitations in Coatings

The enforceable VOC content
limitations for each coating are as
follows: (1) Top Thread Coating G-2.9
pounds of VOC per gallon of coating as
applied minus water and
photochemically nonreactive solvent; (2)
Bottom Thread Coating C-6.21 pounds of
VOC per gallon of coaling as applied
minus water and photochemically
nonreactive solvent; and (3) Bottom
Thread Coating D-6.35 pounds of VOC
per gallon of coating ag applied minus
water and photochemically nonreactive
solvent.

Furthermore, any new coatings
developed by Heminway & Bartlett in
the future cannot exceed a VOC
emission rate of 2.9 pounds of VOC per
gallon of coating as applied minus water
and photochemically nonreactive
solvent.

4. Recordkeeping Requirements

In order for the Department to
determine compliance with the daily
cap, Heminway & Bartlett is required to
maintain daily records for each coating
during each twenty-four hour period of
time (7 a.m. to 7 a.m.). Daily and
monthly records are required to be kept
on file for three years and made
available to the Commissioner or EPA
on request.

EPA has reviewed State Order No.
8032 and has determined that the level
of control required by this Order
represents RACT for Heminway &
Bartlett,

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontiroversial
amendment and anticipates no adverse
comments. This action will be effective
60 days from the date of this Fedesal
Register notice unless, within 30 days of
its publication, notice is received that
adverse or criticai comments will be
submitted. If such notice is received, this
action will be withdrawn before the
effective date by simultaneously
publishing two subsequent notices. One
notice will withdraw the final action
and another will begin a new
rulemaking by announcing a proposal of

the action and establishing a comment
period. If no such comments are
received, the public is advised that this
action will be effective on May 14, 1990.

Final Action

EPA is approving Connecticut State
Order No. 8032 as a revision to the
Connecticut SIP. The provisions of State
Order No. 8032 define and impose RACT
on Heminway & Bartlett as required by
subsection 22a-174-20(ee) of
Connecticut's regulations.

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709.)

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Table 2
and 3 SIP revisions (54 FR 2222) from the
requirements of Section 3 of Executive
Order 12291 for a period of two years.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic, and
environmental factors and in relation to
relevant statutory and regulatory
requirements.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 14, 1990. This
action may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air poilution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements,

Note: Incorporation by reference of the
State Implementation Plan for the State of
Connecticut was approved by the Director of
the Federal Register on July 1, 1982.

Dated: February 26, 1990,

Patricia L. Meaney,
Acting Regional Administrator, Region L

Part 52 of chapter ], title 40 of the

Code of Federal Regulations is amended
as follows:
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PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C, 7401-7642.

Subpart H—Connecticut

2. Section 52.370 is amended by
adding paragraph (c)(55) to read as
follows:

§ 52.370 Identification of plan.
- - - - .

(C) LI

(55) Revision to the State
Implementation Plan submitted by the
Connecticut Department of
Environmental Protection on January 10,
1990.

(i) Incorporation by reference.

(A) Letter from the Connecticut
Department of Environmental Protection
dated January 10, 1990 submitting a
revision to the Connecticut State
Implementation Plan.

(B) State Order No. 8032 and attached
Compliance Timetable for The
Heminway & Bartlett Manufacturing
Company in Watertown, Connecticut.
State Order No. 8032 was effective on
November 29, 1989,

(ii) Additional materials,

(A) Technical Support Document
prepared by the Connecticut DEP
providing a complete description of the
reasonably available control technology
determination imposed on The
Heminway & Bartlett Manufacturing
Company.

[FR Doc. 90-5755 Filed 3-13-90; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 180
[PPOE3767/R1060; FRL-3709-1]

Pesticide Tolerance for Fluazifop-
butyl; Technical Amendment

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; technical
amendment,

SUMMARY: EPA is removing a
geographical restriction for the tolerance
for residues of the herbicide fluazifop-
butyl in or on the raw agricultural
commodity endive. This amendment
was requested by the Interregional
Research Project No. 4 (IR-4) and will
allow geographical expansion of the
registration for the tolerance.

DATES: This regulation becomes
effective March 14, 1990.

FOR FURTHER INFORMATION CONTACT: By
mail: Hoyt Jamerson, Emergency
Response and Minor Use Section

(H7505C), Registration Division,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. Office
location and telephone number: Rm. 716,
CM No. 2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-2310,

SUPPLEMENTARY INFORMATION: A
tolerance for residues of the herbicide
fluazifop [(R)-2-[4-[[5-{(trifluoromethyl)-
2-pyridinyljoxy]phenoxy]propanoic
acid]; both free and conjugated, and of
fluazifop-P-butyl, [(R)-butyl-2-[4[[5-
(trifluoromethyl)}-2-
pyridinyljoxy|phenoxy]propanoate], all
expressed as fluazifop, in or on the raw
agricultural commodity endive at 6.0
parts per million (ppm) was established
in the Federal Register of May 4, 1988
(53 FR 15825). The tolerance was
established in support of registration for
use of fluazifop on endive in Florida
only, based on the geographical
representation of the residue data
available at the time.

Field residue data from Arkansas and
Ohio submitted by IR-4 show that use of
fluazifop in other endive production
areas is not likely to result in residues in
excess of the established tolerance of
6.0 ppm. It is, therefore, no longer
necessary for the Agency to restrict
registration for use of fluazifop on
endive to Florida only. To allow
geographical expansion of the
registration of fluazifop on endive, the
Agency is amending 40 CFR 180.411 by
deleting the tolerance for regional
registration for the raw agricultural
commodity endive from paragraph (d)
and by inserting the tolerance for endive
in paragraph (c), which contains
tolerances for pesticides without
geographically restricted registration.

The current action will not affect the
Agency’s assessment of exposure to
residues of fluazifop in the human diet
since the original estimate of dietary
exposure was made on an assumption of
tolerance level residues on 100 percent
of the endive crop.

This document is a technical
amendment as it merely amends the
tolerance for fluazifop on endive by
moving the tolerance to a different
paragraph of 40 CFR 180.411. Therefore.,
advance notice and public participation
as prerequisites to issuance are not
necessary, and this rule is effective upon
publication in the Federal Register.

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: March 1, 1990.
Douglas D, Campt,
Director, Office of Pesticide Programs.
Therefore, 40 CFR part 180 is amended
as follows:

PART 180-{AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.411 is amended by
removing the tolerance for regional
registration for the raw agricultural
commodity endive from paragraph (d)
and alphabetically inserting the
tolerance for endive in paragraph (c), to
read as follows:

§ 180.411 Fluazifop-butyl; tolerances for
residues.

- * * . -

(c) * - -

[FR Doc. 90-5843 Filed 3-13-90; 8:45 am|
BILLING CODE £560-50-D

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 0
[DA 90-324]

Administrative Practice and Procedure

AGENCY: Federal Communications
Commission.

ACTION: Final rule; technical
amendment.

SUMMARY: This order amends § 0.461(g)
of the Commission's rules to reflect that
the second sentence of the rule was
inadvertently omitted from the Code of
Federal Regulations.

EFFECTIVE DATES: March 14, 1990,
ADDRESSES: Federal Communications
Commission, 1919 M Street NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Donna Viert, Office of General Counsel
(202) 632-6990.

SUPPLEMENTARY INFORMATION: This
order reinserts language in § 0.461(g)
that was inadvertently omitted in the
Code of Federal Regulations.
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Order

Adopted: March 1, 1990.
Released: March 8, 1990.

By the Managing Director:

1. Section 0.461 of the Commission's
rules deals with requests for inspection
of materials not routinely available for
public inspection. It has come to our
attention that the second sentence in
§ 0.461(g) has been inadvertently
omitted in the Code of Federal
Regulations. Accordingly, § 0.461(g) of
the Commission's rules is hereby
amended to correct this omission.

2. Pursuant to sections 4(i) and 4(j) of
the Communications Act of 1934, as
amended, 47 U.S.C. 154 (i) and (j) and
§ 0.231(d) of the Commission's Rules, it
is ordered, that § 0.461(g) of the
Commission’s Rules is amended as set
forth in the appendix effective upon
publication in the Federal Register.!
Federal Communications Commission.
Andrew S. Fishel,

Managing Director.
Appendix

Part 0 of title 47 of the CFR is
amended as follows:

PART 0—[AMENDED]

1. The authority citation for part 0
continues to read:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155.

2. 47 CFR 0.461(g) introductory text, is
revised to read as follows:

§0.461 Requests for inspection of
materials not routinely available for public
inspection.

* - * * *

(g) The custodian of the records will
make every effort to act on the request
within 10 working days after it is
received by the FOIA Control Office. If
it is not possible to locate the records
and to determine whether they should
be made available for inspection within
10 working days, the custodian may, in
any of the following circumstances,
extend the time for action by up to 10
working days:

. * * * *

[FR Doc. 90-5761 Filed 3-13-90; 8:45 am]
BILLING CODE 6712-01-M

! Because this rule change is a matter of agency
practice and procedure, a notice and comment
proceeding is not required, 5 U.S.C. 553(b)(A), and
the rule change may be made effective upon
publication in the Federal Register. See 5 U.S.C.
553(dl).

47 CFR Part 73
[MM Docket No. 88-123; RM-5939]

Radio Broadcasting Services; Grover
City, CA

AGENCY: Federal Communications
Commission.

AcTION: Final rule.

47 CFR Part 73
[MM Docket No. 89-306; RM-6671]

Radio Broadcasting Services; Elko,
Nevada

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

summARY: This document substitutes
Channel 297B for Channel 297B1 at
Grover City, California, and modifies the
Class B1 license of WESTCOM
Communications, Inc. for Station
KWCD(FM), as requested, to specify
operation on the higher power channel,
thereby providing a wider coverage area
FM service. See 53 FR 12167, April 13,
1988. Coordinates for Channel 297B at
Grover City are 35-13-50 and 120-26-34.
With this action, the proceeding is
terminated.

EFFECTIVE DATE: April 23, 1990.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 88-123,
adopted February 22, 1990, and released
March 9, 1990. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments for California, is amended
for Grover City, by removing Channel
297B1 and adding Channel 297B.
Federal Communications Commission.
Karl A. Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 90-5759 Filed 3-13-90; 8:45 am]
BILLING CODE 6712-01-M

SUMMARY: The Commission, at the
request of Holiday Broadcasting
Company of Elko, substitutes Channel
237C for Channel 237A at Elko, Nevada,
and modifies its license for Station KR]C
accordingly. Channel 237C can be
allotted to Elko in compliance with the
Commission's minimum distance
separation requirements and can be
used at the station's licensed transmitter
site. The coordinates for Channel 237C
at Elko are North Latitude 40-54-35 and
West Longitude 115-49-05. With this
action, this proceeding is terminated.

EFFECTIVE DATE: April 23, 1990.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 89-308,
adopted February 26, 1990, and released
March 9, 1990. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR part 73

Radio broadcasting.
PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.
§73.202 [Amended]

2. Section 73.202(b), the FM Table of
Allotments under Nevada is amended
by removing Channel 237A and adding
Channel 237C at Elko.

Federal Communications Commission.
Karl A. Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Daoc. 90-5758 Filed 3-13-90; 8:45 am|
BILLING CODE 6712-01-M
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47 CFR Part 73
[MM Docket No. 89-317; RM-6677]

Radio Broadcasting Services; Taos,
New Mexico

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Taos County Radio,
substitutes Channel 260C2 for Channel
260A at Taos, New Mexico, and
modifies its construction permit for
Station KRB]J to specify operation on the
higher powered channel. Channel 260C2
can be allotted to Taos in compliance
with the Commission's minimum
distance separation requirements with a
site restriction of 25.8 kilometers (18.0
miles) northeast to accommodate
petitioner’s desired transmitter site. The
coordinates for this allotment are North
Latitude 36-32-10 and West Longitude
105-20-10. With this action, this
proceeding is terminated.

EFFECTIVE DATE: April 23, 1990.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 89-317,
adopted February 26, 1990, and released
March 9, 1990. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the FM Table of
Allotments under New Mexico is
amended by removing Channel 260A
and adding Channel 260C2 at Taos.
Federal Communications Commission.
Karl A. Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 90-5764 Filed 3-13-90; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 89-101; RM-6654]
Radio Broadcasting Services;
Chateaugay, New York

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

suMMARY: The Commission, at the
request of Four Seasons
Communications, Inc., allots Channel
234A to Chateaugay, New York, as the
community's first local FM service.
Channel 234A can be allotted to
Chateaugay in compliance with the
Commission's minimum distance
separation requirements with a site
restriction of 1.0 kilometers (0.6 miles)
south to avoid prohibited interference to
Canadian stations and/or allotments at
Montreal, Vianney, Trois Riveres and
Hull, Quebec, Canada. The coordinates
for this allotment are North Latitude 44—
54-57 and West Longitude 74-04-50.
Canadian concurrence has been
received, With this action, this
proceeding is terminated.

DATES: Effective April 23, 1990. The
window period for filing applications
will open on April 24, 1990, and close on
May 24, 1990.

FOR FURTHER INFORMATION CONTACT:
Leslie K, Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 89-101,
adopted February 22, 1990, and released
March 9, 1990. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street NW.,,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
PART 73— [AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the FM Table of
Allotments under New York is amended
adding Chateaugay, Channel 234A.

Federal Communications Commission.
Karl A. Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 90-5760 Filed 3-13-90; 8:45 am|]
BILLING CODE 2712-01-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1846 and 1852

Interim changes to NASA FAR
Supplement instituting quality and
productivity improvement plans.

ACTION: Interim rule with request for
comments.

sumMmARY: This rule adds a solicitation
provision and a contract clause to the
NASA FAR Supplement which
implements a program to enhance
quality and productivity in contract
performance.

DATES: Effective March 12, 1990.
Comments are due not later than April
13, 1990.

ADDRESSES: Comments should be
addressed to W.A. Greene, Chief,
Regulations Development Branch,
Procurement Policy Division (Code HP),
NASA Headquarters, Washington, DC
20546.

FOR FURTHER INFORMATION CONTACT:
W.A. Greene, Telephone: 202-453-8923.

SUPPLEMENTARY INFORMATION:

Background

As part of NASA's continuing pursuit
of enhanced quality and productivity in
contractor performance, the Office of
Safety, Reliability, Maintainability, and
Quality Assurance, has developed
quality and productivity improvement
(Q/PI) incentives to be used in NASA
contracts when appropriate. A clause is
included in solicitations requiring
offerors to submit Q/PI plans as part of
their proposal that, when negotiated and
approved by the contracting officer,
would create an incentive for the
contractor to improve quality and
productivity when performing the
contract. The various mechanisms used
to support Q/PI include the use of value
engineering provisions in contracts,
“gainsharing”, integrated suggestion
programs for civil servants and
contractor personnel, and industrial
modernization programs.

This rule is a part of NASA's
sustained effort, carried out both in-
house and in cooperation with industry,
to enhance and promote the safety and
reliability of current shuttle and future
space flight operations and to overall
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quality and productivity improvement in
all of NASA's programs. The importance
of obtaining the benefits of this program
as quickly as possible constitute
compelling and urgent reasons to
promulgate these interim rules without
prior opportunity for public comment.
However, public comment received in
response to these interim rules will be
considered in formulating the final rules.

Impact

The Director, Office of Management
and Budget (OMB), by memorandum
dated December 14, 1984, exempted
certain agency procurement regulations
from Executive Order 72291. The
proposed regulations fall in this
category. NASA certifies that these
regulations will not have a significiant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.). This
rule does not significantly alter any
reporting or recordkeeping requirements
currently approved under OMB Control
Number 2700-0042.

List of Subjects in 48 CFR Parts 1846 and
1852

Government procurement.
S.]. Evans,
Assistant Administrator for Procurement.
1. The authority citation for 48 CFR
chapter 18 reads as follows:

Authority: 42 U.S.C. 2473(c)(1).

Part 1846—QUALITY ASSURANCE

2. Section 1846.470 is revised to read
as follows:

1846.470 Contract clauses.

(a) The contracting officer may insert
a clause substantially as stated at
1852.246-71, Government Contract
Quality Assurance Functions, in
solicitations and contracts. Insert the
items involving quality assurance, the
applicable functions (e.g., preliminary
inspection, final inspection, acceptance),
and the place(s) of performance
appropriate for the particular
procurement. See FAR 46.401.

(b) The contracting officer shall
consider inserting in solicitations and
contracts the clause at 1852.246-74,
Quality and Productivity Improvement
(Q/PI) Plan, when in the judgment of the
contracting officer and the program
manager, a Q/PI plan would be
meaningful and appropriate, and the
estimated cost of the contract will be
more than $2.5 million, annually. The
proposed Q/PI plan shall be evaluated
under Other Considerations. Any fee
associated with a Q/PI plan shall not be
considered as an amount over and
above the total fee negotiated for the

contract and shall not, when combined
with all other price or fee
considerations, exceed the limitations
prescribed in FAR 15.903(d)(1).

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Section 1852.246-74 is added to read
as follows:

§ 1852.246-74 Quality and productivity
improvement plan.

As prescribed in § 1846.470(b), insert
the following clause:

Quality and Productivity Improvement Plan
(February 1990)

The offeror shall submit with its proposal a
Quality and Productivity Improvement (Q/PI)
Plan. The plan should address only effort
directly related to this solicitation. It should
include areas of focus for improvement; Q/PI
goals, schedules and assessment techniques;
discuss how the offeror will create an
environment within its organization
conducive to continuous quality
improvement; and discuss the offeror's active
or proposed involvement, if any, in the Q/PI
programs of subcontractors. The offeror shall
identify all costs associated with the major
elements of the proposed plan. The offeror
may propose incentives to reward quality
and productivity improvements made under
the contract. If proposed as incentives that
are distinct from other contract fees or prices,
the offeror must be able to demonstrate to the
contracting officer's satisfaction that the
contractor's performance under the Q/PI plan
can be discretely measured and its value is
commensurate with the proposed cost or
incentive. At the sole discretion of the
contracting officer any consideration for the
proposed Q/PI plan may be included in the
total fee or price of the contract. If the
contract will otherwise contain award fee
provisions, the offeror shall include in its
proposal appropriate award fee criteria
designed to encourage and reward the
offeror's Q/PI effort. The contractor shall
comply with the approved plan during
performance of the contract.

(End of clause)

[FR Doc. 90-5778 Filed 3-13-90; 8:45 am]
BILLING CODE 7510-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AB31

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for the Dwarf
Wedge Mussel

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
endangered status for the dwarf wedge
mussel (Alasmidonta heterodon). This
freshwater mussel has declined
precipitously over the last one hundred
years. Once found in approximately 70
locations in 15 major Atlantic slope
drainages from New Brunswick to North
Carolina, it is now known from only ten
localities. The extant populations occur
in the Ashuelot River in Cheshire
County, New Hampshire; two reaches of
the Connecticut River in Sullivan
County, New Hampshire, and Windsor
County, Vermont; McIntosh Run in St.
Marys County, Maryland; two
tributaries of Tuckahoe Creek in Talbot,
Queen Annes and Caroline Counties,
Maryland; Little River in Johnston
County, North Carolina; the Tar River in
Granville County, North Carolina; and
two Tar River tributaries in Franklin
County, North Carolina. All extant
populations are small, and probably
declining due to continued
environmental degradation. Threats
include siltation, pollution, agricultural
and urban runoff, channelization, land
development, road and dam
construction. This rule will implement
Federal protection provided by the
Endangered Species Act of 1973, as
amended.

DATES: April 13, 1990.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Annapolis Field Office, U.S.
Fish and Wildlife Service, 1825 Virginia
Street, Annapolis, Maryland 21401.

FOR FURTHER INFORMATION CONTACT:
Mr. G. Andrew Moser at the above
address (301/269-5448).

SUPPLEMENTARY INFORMATION:

Background

The dwarf wedge mussel was first
described by Lea (1829) as Unio
heterodon; it was subsequently placed
in the genus Alasmidonta. The species
name heterodon refers to the chief
distinguishing characteristic of this
species, which is the only North
American freshwater mussel that
consistently has two lateral teeth on the
right valve, but only one on the left
(Fuller 1977). It is a small mussel whose
shell rarely exceeds 1.5 inches in length.
The species exhibits strong sexual
dimorphism with females showing
posterior inflation of the shell to
accommodate the marsupial gills.

The dwarf wedge mussel lives on
muddy sand, sand, and gravel bottoms
in creeks and rivers of varying sizes, in
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areas of slow to moderate current and
little silt deposition. The most commonly
associated freshwater mussels are
Elliptio complanata and Alasmidonta
undulata, Other co-occurring mussels
include Strophitus undulatus, Anodonta
cataracta, Elliptio lanceolata, Elliptio
fisheriana, and Lampsilis radiata.

In the species as a whole, the gravid
(egg-laden) females are found from late
August to June (Clarke 1981). The host
fish, to which the larval mussels attach,
has not been determined. A. heterodon
recently disappeared from New
Brunswick waters still supporting a
diversity of other mussels, including
sensitive species such as Alasmidonta
varicosa, following construction of a
causeway blocking the passage of
anadromous fishes. This fact, coupled
with the coastal distribution of A.
heterodon, suggests that the host fish
may be an anadromous or catadromous
species [Master 1986).

The dwarf wedge mussel was once
widely distributed in river systems of
the Atlantic slope from New Brunswick,
Canada, south to the Neuse River
system in North Carolina. It was
recorded from 70 localities in 15
drainages in 11 states and one Canadian
province (Master 1986). River systems
historically inhabited by this species
included: the Petitcodiac River system in
New Brunswick; the Taunton River,
Agawam River, Merrimac River,
Connecticut River and Quinnipiac River
systems in New England; the
Hackensack River, Delaware River, and
Susquehanna River systems in the
Middie Atlantic states; the Choptank
River, Rappahannock River, James
River, Tar River and Neuse River
systems in the Southeast.

Based on The Nature Conservancy's
rangewide status survey (Master 1986)
and other recent survey data, A.
heterodon is now thought to be
extirpated from all but ten small sites in
five drainages in four states. The extant
populations occur in the Ashuelot River
in Cheshire County, New Hampshire;
two reaches of the Connecticut River in
Sullivan County, New Hampshire, and
Windsor County, Vermont; McIntosh
Run in St. Mary's County, Maryland;
two tributaries of Tuckahoe Creek in
Talbot, Queen Annes and Caroline
Counties, Maryland; Little River in
Johnston County, North Carolina; the
Tar River in Granville County, North
Carolina; and two Tar River tributaries
in Franklin County, North Carolina. One
population of this mussel occurring in
the Fort River in Hampshire County,
Massachusetts, considered extant by
Master (1986), now appears to be
extirpated.

Despite a considerable amount of
unionid (freshwater mussel) field work
in recent years throughout the range of
this species, the few new populations
discovered were mostly near previously
known populations, attesting both to the
coverage of historical field work and to
the widespread decline of this species.
There may be as few as four viable
populations (Ashuelot River,
Connecticut River, Tar River and
Tuckahoe Creek drainages), each of
which occupies a very limited area
where they face an uncertain future due
to threats of development, pollution,
dam and bridge construction, etc.
(Master 1986).

In the Federal Register of May 22, 1984
(49 FR 21675), the dwarf wedge mussel
was included in category 2 of the
Service's Review of Invertebrate
Wildlife. Category 2 comprises those
taxa for which proposed listing is
possibly appropriate but for which
conclusive data on biological
vulnerability are not available to
support a proposed rule. Completion of
The Nature Conservancy’s status survey
provided much of the data needed to
support a listing proposal. On April 17,
1989, the Service published in the
Federal Register [54 FR 15236) a
proposed rule to list the dwarf wedge
mussel as an endangered species.

Summary of Comments and
Recommendations

In the April 17, 1989, proposed rule
and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State
agencies, county governments, Federal
agencies, scientific organizations, and
other interested parties were contacted
and requested to comment. Newspaper
notices inviting general public comment
were published in The Enterprise
(Lexington Park, Maryland), The Times-
Record (Denton, Maryland), the News
and Observer (Raleigh, North Carolina),
the Valley News (White River Junction,
Vermont), the Eagle Times (Claremont,
New Hampshire), and the Keene
Sentinel (Keene, New Hampshire)
between April 22 and May 3, 1989.
Fifteen comments were received and are
discussed below.

Thirteen letters indicating support for
the proposal were received from the
following sources: Vermont Department
of Fish and Wildlife, Massachusetts
Division of Fisheries and Wildlife, North
Carolina Wildlife Resources
Commission, Maryland Forest, Park and
Wildlife Service, the Wilmington District
of the Army Corps of Engineers, The
Nature Conservancy, the Cheshire

County Conservation District, the
American Fisheries Society, the
Concerned Citizens for the Preservation
of Little River, researchers at the
University of Massachusetts and the
Virginia Polytechnic Institute and State
University, and one private citizen.

One commentor felt that the dwarf
wedge mussel might more appropriately
be classified as threatened in light of the
number of known populations and the
possibility that additional populations
may be discovered. The Service agrees
that additional small populations of this
species may exist. However, the small
size of the known populations together
with the dramatic decline seen
throughout most of this species’ range,
including the recent population crash in
the Ashuelot River, indicate that
endangered status is appropriate.

Letters indicating neither support nor
opposition to the proposed listing of the
dwarf wedge mussel were received from
the Director of the Fisheries Research
Branch of Canada's Department of
Fisheries and Oceans, and the New
England Division of the Army Corps of
Engineers. Comments supplementing the
data presented in the “Background” and
“Summary of Factors Affecting the
Species” are incorporated in those
sections of this final rule.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the dwarf wedge mussel should be
classified as an endangered species.
Procedures found at section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations (50 CFR
part 424) promulgated to implement the
listing provisions of the Act were
followed. A species may be determined
to be an endangered or threatened
species due to one or more of the five
factors described in section 4(a})(1).
These factors and their application to
the dwarf wedge mussel (Alasmidonta
heterodon) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. Habitat
modification has been an important
factor in the dramatic reduction in the
distribution of this mussel. The damming
and channelization of rivers throughout
the species’ range has resulted in the
elimination of much formerly occupied
habitat. For example, dams have
converted much of the Connecticut River
mainstream into a series of
impoundments. Immediately upstream
from each dam, conditions, including
heavy silt deposition and low oxygen
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levels, are inimical to mussel species
such as the dwarf wedge mussel.
Immediately downstream from these
dams, daily water level and water
temperature fluctuations as a result of
intermittent power generation and
hypolimnetic discharges are also
stressful to mussels. In some areas
below dams the river banks have been
stabilized and the substrate is no longer
suitable for any bivalve species.

Dams may also cause a more subtle
influence on this species. The
Petitcodiac River in New Brunswick still
provides a suitable habitat for other
rate, declining, and apparently sensitive
mussels such as the brook floater
(Alasmidonta varicosa), but the dwarf
wedge mussel is now absent. In the
intervening years since the dwarf wedge
mussel was collected in this drainage, a
downstream causeway has acted as a
dam, blocking access to the dwarf
wedge mussel habitat by anadromous
fishes. Although the fish host(s) of the
dwarf wedge mussel is unknown, the
mussel's absence from the Petitcodiac
suggests the possible loss of an
anadromous or catadromous fish host.

The disappearance of the dwarf
wedge mussel from most of its historic
sites can best be explained by
agricultural, domestic, and industrial
pollution of its aquatic habitat. Mussels
are known to be sensitive to potassium
(a common pollutant associated with
paper mills and irrigation return water),
zine, copper, cadmium, and other
elements (Havlik and Marking 1987).
Pesticides, chlorine, excessive nutrients,
and silt carried by agricultural runoff
also present a threat to this species.

No mussels survive in several large,
undammed sections of the Connecticut
and Delaware River drainages where
water pollution has exerted a heavy toll
on the benthic fauna. Even where water
quality has improved, as in the lower
Connecticut River, chemicals trapped in
the sediments inhabited by mussels may
impede the recovery of sensitive species
(Master 1986).

One of the largest known remaining
populations of the dwarf wedge mussel
occurs where the Ashuelot River
meanders through a golf course. This
population has undergone a dramatic
decline over the last five years. The
continuing decline of the dwarf wedge
mussel at this site, particularly
downstream of the golf course, may well
be attributed to fungicides, herbicides,
insecticides, and fertilizers applied to
the golf course and to agricultural runoff
from abutting corn fields and pastures
(Master 19886).

Pollutants may also affect the mussels
indirectly; nitrogen and phosphorus
input cause organic enrichment and, if

extreme, oxygen depletion. Acid rain
may mobilize toxic metals and lead to
decreased alkalinity which is inimical to
most mussels. Increased acidity appears
to have contributed to the recent decline
of the dwarf wedge mussel in the Fort
River in Massachusetts (D. Smith, Univ.
of Massachusetts Museum of Zoology,
pers. comm.).

Erosion and siltation resulting from
land clearing and grading and
construction of bridges, roads, and other
structures may be especially damaging
to the dwarf wedge mussel’s habitat. For
instance, in Massachusetts, a dwarf
wedge mussel population was
decimated in one small stream when
“the construction of a small bridge
resulted in accelerated sedimentation
and erosion which buried and killed
many of the bivalves” (Smith 1981).

Paradoxically, some bank erosion
control measures such as riprapping
may also adversely affect the species. A
significant portion of one of the extant
Connecticut River populations was
eliminated in 1987 by burial under rock
riprap placed along the shore of a
Vermont state park (F. Brackley, New
Hampshire Natural Heritage Inventory,
pers. comm.).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Although collection was
probably an insignificant factor in the

species’ decline, it is'a serious threat to

the few remaining populations. These
populations are vulnerable because of
their small size and because the entire
population may occur in a few hundred
years of stream length. Furthermore,
because of its rarity and unusual shell
anatomy, the species is sought by
collectors.

C. Disease or predation. Although the
dwarf wedge mussel is presumably
utilized for food by mammals such as,
mink, muskrat, and raccoon, predation
is not thought to be a significant factor
in the decline of this species.

D. The inadequacy of existing
regulatory mechanisms. The dwarf
wedge mussel is listed as a State
endangered species in Maryland,
Massachusetts, New Hampshire, and
Vermont; North Carolina has included
this mussel on their proposed list of
endangered and threatened species.
Although State listing provide limited
protection against taking, in most of
these states they provide little or no
protection of habitat. They will not be
adequate to prevent the species’ further
decline.

E. Other natural or manmade factors
affecting its continued existence. The
dwarf wedge mussel is threatened by its
limited distribution and low numbers.
Most of the sites where this species

occurs are isolated from each other. This
creates isolated gene pools that are
vulnerable to loss of genetic variability.
Furthermore, because this species, like
all freshwater mussels, depends on
water currents to transport gametes
from one individual to another, its
reduced numbers and population
densities decrease the likehihood of
successful reproduction.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the
preferred action is to list the dwarf
wedge mussel as an endangered species.
This species has been extirpated from
most of the localities from which it was
known historically. The small size and
very limited geographic extent of each of
this mussel's remaining populations
makes them extremely vulnerable to
extirpation. Any of these small
populations could be eliminated by a
single catastrophic event such as a
chemical spill; several face imminent
threats from dam construction, bridge
construction, or channelization.
Threatened status would therefore not
be appropriate. Critical habitat is not
designated for the reasons given in the
following section.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not
prudent for the dwarf wedge mussel at
this time. This rare and unusual mussel
is sought after by amateur and scientific
collectors. Its occurrence in small,
localized populations makes this species
particularly vulnerable to overcollecting.
Because of this, the Service believes a
detailed description of the species’
habitat, required as part of any critical
habitat designation, could increase the
species’ vulnerability to illegal taking
and increase law enforcement problems.
Therefore, it would not be prudent to
designate critical habitat for this
species. Doing so would draw attention
to the dwarf wedge mussel and risk
depletion of its already limited
populations.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
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Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and local governments and private
agencies, groups, and individuals. The
Endangered Species Act provides for
possible land acquisition and
cooperation with the States and requires
that recovery actions be carried out for
all listed species. Such actions are
initiated by the Service following listing.
Some actions may be initiated prior to
listing, circumstances permitting.
Recovery actions that may be beneficial
to the dwarf wedge mussel include:

(1) Determination of the host fish(es);

(2) Determination of the species’
sensitivities to various pollutants and
waler quality factors;

(3) Controlling pollution and runoff
from adjacent and upstream areas of the
watersheds inhabited by the mussel;

(4) Monitoring of all remaining
populations of the species;

(5) Establishing conservation
easements along selected river and
stream corridors;

(8) Transplants of the species to
unoccupied historical sites having
appropriate substrate and water quality
conditions.

The protection required of Federal
agencies and the prohibitions against
taking and harm are discussed, in part,
below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

Federal activities that could impact
the dwarf wedge mussel include, but are
not limited to the following: Road,
bridge and dam construction; stream
channelization; permits for effluent

discharges and stream alterations;
licensing of hydroelectric facilities; and
registration of pesticides. One specific
project having Federal involvement
which could impact the species has been
identified. This project involves the
construction of a new bridge crossing
for Maryland Route 404 over a tributary
of Tuckahoe Creek in Maryland. The
Service has conferred with the
Maryland State Highway
Administration regarding methods to
minimize impacts of this proposed
project on the dwarf wedge mussel.

The Act and implementing regulations
found at 50 CFR 17.21 set forth a series
of general prohibitions and exceptions
that apply to all endangered wildlife.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to take,
import or export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
endangered fish or wildlife species, It
also is illegal to possess, sell, deliver,
carry, transport, or ship any such
wildlife that has been taken illegally.
Certain exceptions would apply to
agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered wildlife species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22
and 17.23. Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Fish, Marine mammals, Plants
(agriculture).

Regulation Promulgation
PART 17—[AMENDED]

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1543; 16 U.S.C. 4201-4245; Pub. L. 99~
625, 100 Stat. 3500, unless otherwise noted.

2. Amend § 17.11(h) by adding the
following, in alphabetical order under
“CLAMS," to the List of Endangered and
Threatened Wildlife:

§ 17.11 Endangered and threatened
wildlife.

- * . - -

(h)n L
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Species Vertebrata
e popu : Critical Special
e el . Historic range endam i Status ~ Whenlisted  pr %) s
threatened
CLams
Mussel, dwarf wedge............ . Alasmidonta heterodon......... USA. (CT, DC, DE, MA, NA.......m E 376 NA NA
MD, NC, NH, NJ, PA, VA,
2 ; V), Canada (NB).

Dated: February 15, 1990.

Knute Knudson, Jr.,
Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 90-5833 Filed 3-13-90; 8:45 am]
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 656
[Docket No. 900246-0065]

Termination of the Federal Moratorium
on Striped Bass Fishing in Coastal
Waters of New Jersey

AGENCIES: National Marine Fisheries
Service (NMFS), NOAA, Commerce, and
U.S. Fish and Wildlife Service (FWS),
Interior.

ACTION: Final rule.

SUMMARY: The Secretary of Commerce
and the Secretary of the Interior
(Secretaries), pursuant to the Atlantic
Striped Bass Conservation Act,
announce termination of the Federal
moratorium on striped bass fishing in
the coastal waters of New Jersey,
effective March 6, 1990. The moratorium
ended upon notification to the
Secretaries from the Atlantic States
Marine Fisheries Commission
(Commission) that New Jersey striped
bass regulations now comply with the
provisions of the Commission’s
Interstate Fisheries Management Plan
for Striped Bass (Plan). New Jersey
enacted a 28-inch minimum-size limit
and a one fish per angler daily bag limit,
effective March 6, 1990. These
regulations protect the Atlantic coast
stocks of striped bass during their
continuing recovery and are consistent
with regulations in effect in other
coastal States. The Secretaries also
announce that the regulations at 50 CFR

part 656 are removed; part 656 is
reserved for future use.

EFFECTIVE DATE: The moratorium
terminated effective March 8, 1990, and
part 656 is removed effective March 6,
1990.

FOR FURTHER INFORMATION CONTACT:
Richard H. Schaefer, Director, Office of
Fisheries Conservation and
Management, NOAA/NMFS, 1335 East-
West Highway, Silver Spring, MD 20910,
telephone (301) 427-2334, or Gary
Edwards, Assistant Director—Fisheries,
FWS, Interior Building, 18th and C
Streets NW., Washington, DC 20240,
telephone (202) 343-6934.
SUPPLEMENTARY INFORMATION:

Background

The Atlantic Striped Bass
Conservation Act (Act), 16 U.S.C. 1851
note, as amended, was enacted in
response to the depleted condition of the
Atlantic coastal migratory stocks of
striped bass. The major purpose of the
Act is to support and encourage the
development, implementation, and
enforcement of effective interstate
action for the conservation and
management of Atlantic striped bass.

Section 4(a)(1) of the Act requires the
Commission to determine whether each
coastal State has adopted all regulatory
measures necessary to implement fully
the Plan in its coastal waters. Further,
section 4(a)(2) requires the Commission
to notify the Secretaries immediately of
each negative determination made
under section 4(a)(1). Section 4(b) of the
Act specifies that after notification by
the Commission that a coastal State has
not taken the actions described in
section 4(a)(1), the Secretaries shall
determine jointly, within 30 days,
whether that State is in compliance. If
that State is found not to be in
compliance, the Secretaries shall
declare jointly a moratorium on fishing
for Atlantic striped bass within the
coastal waters of that State. In making
such a determination, the Secretaries
shall carefully consider and review the
comments of the Commission and the
State in question,

Section 5(a)(2) of the Act provides
that a moratorium imposed under

section 4(a)(1) ends on the day upon
which the Commission notifies the
Secretaries that the State has taken
appropriate remedial action by
implementing regulations that are
compatible with the Plan.

Activities Pursuant to the Act

Based on all available information,
including State of New Jersey and
Commission comments, the Secretaries
jointly determined on February 6, 1990,
that the State of New Jersey was not in
compliance with the Plan. The
Secretaries notified the Governor of
New Jersey by letter dated February 6,
1990, to implement appropriate
regulations. Failing that, the Secretaries
gave notice of their intent to declare a
moratorium effective March 1, 1990. The
Secretaries’ determination was
published in the Federal Register on
February 28, 1990 (55 FR 6302).

The New Jersey legislature was
unable to enact appropriate legislation
by February 28, 1990; thus, on that date,
New Jersey remained out of compliance
with the Plan. The Secretaries jointly
declared a moratorium on striped bass
fishing in the coastal waters of the State
of New Jersey effective at 0001 local
time on March 1, 1990. The Governor of
New Jersey was notified of this
declaration by letter from the
Secretaries dated February 28, 1990; the
Secretaries also filed their declaration of
the moratorium, and implementing
regulations, with the Office of the
Federal Register on March 1, 1990. They
appeared in the Federal Register on
March 6, 1990 (55 FR 7900).

Termination of Moratorium

The Commission notified the
Secretaries by letter dated March 6,
1990, that New Jersey had enacted by
legislation a 28-inch minimum-size limit
and a one fish per angler daily bag limit,
effective March 6, 1990. Based on these
regulations, the letter stated the
Commission's determination that New
Jersey was in compliance with the Plan.
Pursuant to the Act, the moratorium
terminated by operation of law on
March 6, 1990. Consequently, the
regulations at 50 CFR part 656 are




9452

Federal Register / Vol. 55, No. 50 / Wednesday, March 14, 1990 / Rules and Regulations

removed and part 656 is reserved for
future use.

Classification

The Secretaries have determined that
this rule is consistent with the Atlantic
Striped Bass Conservation Act and
other applicable law.

Section 5(a)(2) of the Act requires that
the moratorium period end the day on
which the Commission notifies the
Secretaries that the State has taken
appropriate remedial action. Thus,
advance notice and opportunity to
comment on whether the moratorium
should be terminated are unnecessary,
under 5 U.S.C. 553(b)(B). Similarly, and
because this rule relieves a restriction
under 5 U.S.C. 553(d)(1), it is
unnecessary to delay for 30 days the
termination date of the moratorium.

The Secretaries have determined that
this rule will be implemented in a
manner that is consistent to the
maximum extent practicable with the
approved coastal zone management

program of New Jersey. This
determination has been submitted for
review by the responsible State agencies
under section 307 of the Coastal Zone
Management Act.

The Act does not permit review of this
termination for consistency with the
requirements of section 2 of Executive
Order 12291.

The Act mandates the termination of
a moratorium following the
Commission’s determination. This
mandate takes precedence over the
requirements of the National
Environmental Policy Act.

This rule does not contain a
collection-of-information requirement
and, therefore, is not subject to the
provisions of the Paperwork Reduction
Act.

This rule is exempt from the
procedures of the Regulatory Flexibility
Act because the rule is issued without
opportunity for prior comment.

This rule implements a
nondiscretionary action by the

Secretaries and, thus, is not subject to
the provisions of Executive Order 12612.

List of Subjects in 50 CFR Part 656
Fishing, Fisheries.
Authority: 16 U.S.C. 1851 note.
Dated: March 7, 1990,

Constance B, Harriman,

Assistant Secretary of the Interior for Fish
and Wildlife and Parks, Department of the
Interior.

Gray Castle,

Deputy Under Secretary for Oceans and
Atmosphere, Department of Commerce.

For the reasons set forth in the
preamble, 50 CFR chapter VI is
amended as follows:

PART 656—[REMOVED AND
RESERVED]
Part 656 is removed and reserved.

[FR Doc. 90-5756 Filed 3-13-90; 8:45 am]
BILLING CODE 3510-22-M
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 907 and 908
[FV-89-067 PR]

Navel Oranges Grown in Arizona and
Designated Part of California; Valencia
Oranges Grown in Arizona and
Designated Part of California; Revision
of the Administrative Rules and
Regulations on By-Product Oranges

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
revise administrative rules and
regulations under the California-Arizona
navel and Valencia orange marketing
orders which exempt the handling of
navel and Valencia oranges for
processing into by-products from volume
regulations and assessment obligations
under these orders. This action was
recommended by the Navel and
Valencia Orange Administrative
Committees (committees), which are
responsible for local administration of
the orders. The proposal would: Define
the term “processing into by-products;”
allow approved by-products
manufacturers (processors) to sell up to
5 percent of their by-product oranges,
other than by-product oranges used for
animal feeding, at the retail level; add
authority for the committees to perform
an initial and periodic inspections of by-
products manufacturers’ premises; add
additional criteria by which a by-
products manufacturer could be
suspended or removed from the
committees' approved lists of by-
products manufacturers; and require by-
products manufacturers to submit
additional information on their
operations to the committees. The
proposed changes would assist
committees' compliance personnel in
determining if processor's by-products
operations are in accord with the by-
products exemption.

DATES: Comments must be received by
April 13, 1990,

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Marketing Order Administration
Branch (MOAB), Fruit and Vegetable
Division (F&V), Agricultural Marketing
Service (AMS), United States
Department of Agriculture (USDA),
room 2525-5, P.O. Box 96456,
Washington, DC 20090-6456. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Jacquelyn R. Schlatter, Marketing
Specialist, MOAB, F&V, AMS, USDA,
room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; telephone:
(202) 447-8139.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Order Nos. 907 and 908 (7 CFR parts 907
and 908}, as amended, regulating the
handling of navel and Valencia oranges
grown in Arizona and designated parts
of California. These orders are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

This proposed rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both the RFA and the Act have
small entity orientation and
compatibility.

There are approximately 123 handlers
of navel oranges and 115 handlers of

Valencia oranges subject to regulation
under their respective orders and
approximately 4,065 producers of navel
oranges and 3,500 producers of Valencia
oranges in California and Arizona.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts for the last three
fiscal years of less than $500,000, and
small agricultural service firms are
defined as those whose annual receipts
are less then $3,500,000. The majority of
California-Arizona navel and Valencia
orange producers and handlers may be
classified as small entities. In addition,
there are approximately 45 by-products
manufacturers which would be affected
by this rule. The majority of these by-
products manufacturers may be
classified as small entities.

It is estimated that approximately 30
applicants per week during the navel
and Valencia orange marketing seasons
would complete the new reporting
requirements included in this proposed
rule. In addition, it would take
approximately 0.33 hour for each
respondent to complete the new
reporting requirements.

In compliance with the Paperwork
Reduction Act of 1980 (44 U.S.C, Chapter
35), the information collection and
reporting provisions that are included in
this proposed rule have been approved
by the Office of Management and
Budget (OMB) and assigned OMB
Control Nos. 0581-0116 (navel oranges)
and 0581-0121 (Valencia oranges).

This proposed rule invites comments
on changes to the rules and regulations
of the navel and Valencia orange
marketing orders. The proposed changes
would define the term “processing into
by-products;” allow approved by-
products manufacturers (processors) to
sell up to 5 percent of their by-product
oranges, other than by-product oranges
used as animal feed, at the retail level;
add authority for the committees to
perform initial and periodic inspections
of by-products manufacturers’ premises;
add additional bases upon which a by-
products manufacturer could be
suspended or removed from the
committees’ approved lists of by-

products manufacturers; and require by-
products manufacturers to submit
additional information on their
operations to the committees.

Sections 907.67 and 908.67 of the navel
and Valencia orange marketing orders,
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respectively, exempt the handling of
oranges from certain regulations for
specified purposes, including the
handling of oranges to commercial
processors for processing into products
including juice. For example, the
handling of such oranges is not subject
to volume regulations or assessments.
These sections also authorize the
committees to review and prescribe,
with the approval of the Secretary, rules,
regulations, and safeguards they deem
necessary to prevent oranges shipped
into by-product channels from entering
into fresh fruit channels.

Sections 907.131 and 908.131 of the
rules and regulations of the orders
describe procedures whereby by-
products manufacturers may apply for
inclusion on the committees' approved
lists of by-products manufacturers, the
methods whereby the committees
approve processors’ applications, the
terms under which an approved by-
products manufacturer could be
removed or suspended from the
approved lists, and forms used by the
by-products manufacturers and handlers
to report the quantity of navel or
Valencia oranges diverted to by-
products and other pertinent
information.

Processors wishing to be included on
the committees' approved lists of by-
products manufacturers supply
information on their applications. In
order to remain on the committees'
approved lists, processors are required
to submit information to the committees
concerning the source of the navel or
Valencia oranges received and the
quantity of by-products produced.

Sections 907.131 and 908.131 currently
do not contain a definition of what
“processing into by-products” includes.
This exemption has been applied to fruit
which has been subjected to such
processes as juicing, freezing, canning,
dehydrating, pulping, or heating as well
as fruit used for animal feed. However,
recent trends in the California-Arizona
orange industries have caused some
confusion among handlers and
processors as to what other activities
processing could include.

For example, a change in food service
trends has occurred in which oranges
are being sliced, diced, or peeled for use
in food service industries. Such navel or
Valencia oranges in the past have been
considered exempt under the by-product
exemption; that is, handlers could
handle such oranges to processors
without paying assessments on the
oranges, and there was no limitation on
the amount they could handle to a
Processor.

The committees recommended that
the term “processing into by-products"

be clearly defined to reflect current
industry practices. By-products would
thus be defined as products of navel or
Valencia oranges which are altered in
form through such means as freezing,
canning, dehydrating, pulping, slicing,
dicing, peeling, juicing, or heating as
well as oranges used as animal feed.

The proposed addition of a definition
of by-products would also assist the
committees' compliance personnel in
determining if a processor's by-products
operations were in accord with the by-
products exemption in the rules and
regulations of the navel and Valencia
orange marketing orders. Therefore, this
proposed rule would revise §§ 907.131(a)
and 908.131(a) to include a definition of
by-products.

The current procedures for applying
for approved by-products manufacturer
status and for suspension of such status
are found in §§ 907.131 and 908.131 of
the rules and regulations. Specifically,
paragraph (b)(1) of §§ 907.131 and
908.131 of the rules and regulations of
the navel and Valencia orange
marketing orders currently require
persons applying to be on the
committees' approved lists of by-
products manufacturers to submit to the
committees an application on N.O.A.C./
V.0.A.C. Forms No. 14. These forms
include the name and address of the
applicant; the proposed type of by-
product(s) to be made or derived from
oranges; the approximate quantity of
oranges to be used annually; a
description of the by-product(s) to be
manufactured, the equipment to be used
in manufacturing such by-products and
the capacity per hour thereof; the
intended disposition of unused
components of the oranges; a statement
describing the manner in which the by-
product(s) will be sold, whether at the
wholesale or retail level, or both; a
statement whether orange juice will be
pasteurized and, if so, a description of
the manner in which such pasteurization
will be accomplished; the location of the
plant(s); a statement that the exempt
oranges acquired will be used for by-
products manufacturing only and will
not be resold or disposed of in fresh fruit
channels; and an agreement to submit
such report as may be required by the
committees.

Paragraph (b)(2) of §§ 907.131 and
908.131 explains the criteria for
approving a processor's application. The
application is referred to the
committees’ Compliance Departments
for investigation, and the results of the
investigation are reported to the
committes. The committee approves the
application if, in its opinion, the
applicant's principal occupation is
manufacturing food by-products,

including orange by-products, except in
the case of those applicants providing
oranges or by-products for animal
feeding purposes; all orange by-
products, incuding juice, will be sold at
the wholesale level only or will be used
for animal feed; the applicant agrees to
submit such reports as may be required
by the committees; the oranges obtained
under this exemption will not be resold
or disposed of in fresh fruit channels;
and approval of the application will not
be contrary to the purposes of the navel
or Valencia orange marketing orders.

Paragraph (b)(3) of §§ 907.131 and
908.131 currently lists four criteria
for removing or suspending a by-
products manufacturer from the
approved lists. These criteria are:
Failure to commercially process navel or
Valencia oranges into by-products for a
period of one year or more; selling or
otherwise disposing of any navel or
Valencia orange by-product(s)
manufactured from navel or Valencia
oranges at the retail level other than for
animal feeding; selling or otherwise
disposing of oranges obtained under this
exemption in fresh fruit channels; or
failing or refusing to submit reports
required by the committees.

The proposed changes in the
application for approved by-products
manufacturer status and the suspension
or removal of such by-products
manufacturers from the approved list of
by-products manufacturers are as ;
follows.

The committees recommended
reviging paragraph (b)(1)(vi) of
§§ 907.131 and 908.131 of the rules and
regulations of the navel and Valencia
orange marketing orders, respectively, to
require processors to include on their
applications a projection of the
percentage of by-products which would
be sold in each outlet, wholesale or
retail. In addition, paragraph (b)(2)(ii) of
§§ 907.131 and 908.131 would be revised
to include a provision that by-products
manufacturers may sell up to 5 percent
of their by-products, other than those
used for animal feed, at the retail level.
These revisions would provide an
opportunity for by-products
manufacturers to sell by-product
oranges at the retail level and still
qualify for placement on the committees’
approved lists of by-products
manufacturers. There would continue to
be no limit on the amount of by-products
which could be sold at retail for use as
animal feed. Further, miscellaneous
changes to paragraph (b)(2) of
§§ 907.131 and 908.131 are proposed for
clarity.

Currently, §§ 907.131 and 908.131 do
not provide explicit authority for the
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performance of initial and periodic
inspections of the by-products
manufacturers’ facilities. An initial
inspection of the processor's facilities is
necessary to ensure that the processor
has the necessary equipment to process
navel or Valencia oranges and that
oranges shipped under the by-product
exemption are not entering the fresh
fruit market. Periodic inspections of the
by-product manufacturer's premises
would allow the committees to be
assured that the processor is operating
as an approved by-products
manufacturer. :

Thus, the committees recommended
that authority to perform initial and
periodic inspections of by-products
manufacturers’ premises be added to the
requirements for approval as an
authorized by-products manufacturer.
This addition would aid the committees
in ensuring that processors on the
committees' approved lists of by-
products manufacturers are in
compliance with the rules and
regulations of the navel and Valencia
orange marketing orders.

It is therfore proposed that paragraphs
(b)(1), (b)(2) and (b)(3) of §§ 907.131 and
908.131 of the rules and regulations of
the navel and Valencia orange
marketing orders, respectively, be
revised. The revision would add
authority for the performance of initial
and periodic inspections of the by-
product manufacturers's premises
immediately upon request at any time
during reasonable business hours of the
Processor.

Paragraph (b)(3) of §§ 907.131 and
908.131 is proposed to be further revised
by adding additional bases upon which
a processor could be suspended or
removed from the list of approved by-
products manufacturers. The additional
bases would include: Selling or
disposing of more than 5 percent of
navel or Valencia orange by-products,
other than by-products used as animal
feed, at the retail level; failing to permit
inspection of premises; failing to
disclose the origin of all oranges that are
acquired by timely submitting copies of
new N.O.A.C./V.0.A.C, Forms No. 38 to
the appropriate committee; and failing to
confirm receipt of navel or Valencia
oranges obtained under the by-products
exemption by submitting a copy of
N.O.A.C./V.0.A.C. Forms No. 15 to the
approriate committee. These additional
criteria would help the committees
determine processors' compliance with
the by-products requirements in the
rules and regulations of the orders.

Paragraph (c) of §§907.131 and
908.131 of the rules and regulations of
the navel and Valencia orange
marketing orders, respectively, currently

require approved by-product
manufacturers to submit to the
committees, upon request, on or before
the tenth day of the month, a report of
the navel or Valencia oranges used
during the preceding calendar month.
The committees have indicated that this
procedure does not provide sufficient
information to allow the committees to
determine whether the by-products
manufacturer is in compliance with the
orders and their rules and regulations.

Therefore, the proposal would revise
paragraph (c) of §§ 907.131 and 908.131
to require processors to submit new
N.O.A.C./V.0O.A.C. Forms No. 38 to the
appropriate committees on a weekly
basis no later than 72 hours following
the end of the period covered by the
report. These forms would be required
during each crop year from the date on
which oranges are first received for
processing through the final date of
processing for such crop year. The new
report would contain information as to
the quantity and source of production
area and non-production area navel or
Valencia oranges, e.g., California,
Arizona, Texas, Florida, received for
processing and a list of the different
types of by-products manufactured,
including the quantity of such whole
navel or Valencia oranges used to
produce each by-product, and the
quantity of by-product produced.

The additional information would aid
the committees in ensuring that
California-Arizona navel and Valencia
oranges exempted under the by-
products exemption do not enter the
fresh fruit market. Comparison of the
total amount of oranges received by
processors and the total amount of by-
products manufactured would give the
committees a method to verify that all
oranges received were manufactured
into by-products.

Therefore, paragraph (c) of §§ 907.131
and 908.131 would be revised to include
the submission of a new report,
N.O.A.C./V.0.A.C. Forms No. 38, by

processors to the appropriate committee.

Finally, the Department is proposing
revisions to §§ 907.131 and 908.131 of
the rules and regulations of the navel
and Valencia orange marketing orders

' to provide gender neutral language.

Based on available information, the
Administrator of the AMS has
determined that issuance of this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in
7 CFR Part 907

Marketing agreements, Oranges, and
Reporting and recordkeeping
requirements.

7 CFR Part 908

Marketing agreements, Oranges, and
Reporting and recordkeeping
requirements.

For the reasons se! forth in the
preamble, 7 CFR parts 907 and 908 are
proposed to be amended as follows:

PART 907—NAVEL ORANGES GROWN
IN ARIZONA AND DESIGNATED PART
OF CALIFORNIA

1. The authority citation for 7 CFR
parts 907 and 908 continues to read as
follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

Subpart—Rules and Regulations

2. Section 907.131 is revised to read as
follows:

§ 9G7.131 By-product oranges.

(a) Notice to committee. No person
shall handle oranges for commercial
processing into by-products unless (1)
such oranges are, or have been, handled
pursuant to an alloment therefor; or (2)
the processor is an approved by-
products manufacturer, as prescribed in
paragraph (b) of this section. For the
purposes of this section, “processing
into by-products" means that the orange
i altered in form through such means as
freezing, canning, dehydrating, pulping,
slicing, dicing, peeling, juicing, or
heating of the product, or is used for
animal feeding purposes.

(b) Approved by-products
manufacturer. (1) Any person who
desires to acquire oranges as an
approved by-products manufacturer for
commercial processing into by-products
exempt from regulation pursuant to
§ 907.67(b) must first apply to and
obtain approval from the committee.
Applicants for such exemption shall
submit to the committee an application
on N.O.A.C. Form No. 14 containing the
following information: (i) The name and
address of applicant; (ii) the proposed
type of by-product(s) to be made or
derived from oranges; (iii) the
approximate quantity of oranges to be
used annually; (iv) a description of the
by-product(s) to be manufactured, the
equipment to be used in manufacturing
such by-products, and the capacity per
hour thereof; (v) the intended disposition
of unused components of the oranges;
(vi) a statement describing the manner
in which the by-product(s) will be sold,
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whether at wholesale, retail, or both,
with a projection of the percentages to
be sold in each outlet; (vii) a statement
whether orange juice will be pasteurized
and, if so, a description of the manner in
which such pasteurization will be
accomplished; (viii) the location of the
plant(s); (ix) a statement that the
oranges acquired will be used for by-
products manufacturing only and will
not be resold or disposed of in fresh fruit
channels; (x) an agreement to submit
such reports as may be required by the
committee; and (xi) an agreement to
allow inspection of the by-products
manufacturers’ facilities immediately
upon request during reasonable business
hours.

(2) Such applicant shall be referred to
the committee's Compliance Department
for investigation, which includes an
inspection of the by-products
manufacturers’ facilities, and reported to
the committee. The committee shall
approve the application if it determines
that: (i) The applicant’s principal
occupation is manufacturing food by-
products, including orange by-products,
or providing oranges or by-products for
animal feeding purposes; (ii) all orange
by-products, other than by-products
used for animal feeding, will be sold at
wholesale except that not more than 5
percent of such by-product sales shall
result from retail sales; (iii) the applicant
has agreed to submit such reports as
may be required by the committee; (iv)
the applicant has agreed to permit
inspections of all facilities immediately
upon request during reasonable business
hours; (v) the oranges obtained under
this exemption will not be resold or
disposed of in fresh fruit channels; and
(vi) approval of the application will not
be contrary to the purposes of this act. If
an application is denied, the commitiee
shall within a reasonable time inform
the applicant in writing of the facts and
reasons therefor, and afford the
applicant an epportunity, either orally or
in writing, to present opposing facts and
reasons. If the application is approved,
the applicant's name shall be placed on
the list of approved by-products
manufacturers. The applicant shall be
informed of the committee’s
determination in a timely manner.

(3) A commercial processor on the list
of approved by-products manufacturers
who: (i) Fails to commercially process
oranges into by-products for a period of
one year or more; (ii) sells or otherwise
disposes of more than 5 percent of
orange by-products, other than by-
products used for animal feeding, at the
retail level; (iii) sells or otherwise
disposes of oranges obtained under this
exemption in fresh fruit channels; (iv)

fails to permit inspection of facilities
immediately upon request, during
reasonable business hours; (v) fails to
disclose the origin of all oranges that are
acquired by timely submitting N.O.A.C.
Form No. 38; (vi) fails to confirm receipt
of oranges obtained under this
exemption by submitting copies of
N.O.A.C. Form No. 15 with the actual
net weight or number of cartons
received recorded thereon; or (vii) fails
or refuses to submit such other reports
required by the committee, may be
determined by the committee to be
ineligible to acquire oranges under this
exemption, and the committee may
suspend or remove its name from the list
of approved by-products manufacturers
for such time as the committee deems
appropriate under the circumstances.
Prior to making such determination, the
committee shall give the processor
reasonable advance notice in writing of
its intention and the facts and reasons
therefor and afford the processor an
opportunity, either orally or in writing,
to present opposing facts and reasons.
After a processor's name has been
removed from the list of approved by-
products manufacturers, it must submit
a new application and secure approval
of the committee in order to acquire
oranges pursuant to § 807.67(b).

(c) Certification by by-products
manufacturers. During each crop year,
from the date on which oranges are first
received for processing through the final
date of processing for such crop year,
each approved by-products
manufacturer shall submit, on N.O.A.C.
Form No. 38, a report of its operations
during the reporting period. Such report
shall contain information as to the
quantity and source of oranges including
any oranges grown outside of the
production area received for processing
and as to the quantity of each type of
by-product produced from such oranges.
The report shall be submitted weekly. It
shall be submitted to the committee no
later than seventy-two (72) hours
following the end of the period covered
by the report with each reporting period
ending on a Thursday. Each report shall
contain a certification to the United
States Department of Agriculture and to
the committee as to the truthfulness of
the information therein.

(d) Orange diversion report. Each
handler shall, with respect to each
quantity of oranges diverted for
commercial processing into by-products
to charitable organizations, or
eliminated from the channels of human
consumption, report to the committee,
on N.O.A.C. Form No. 15: (1) The name
and address of the by-products plant or
charitable organization to which the

oranges were diverted; (2) the district in
which the oranges were produced; (3)
the respective quantities of oranges in
terms of the number of cartons (i)
diverted to by-products, (ii) diverted to
charitable organizations, and (iii)
eliminated; (4) the net weight of such
oranges; and (5) if oranges were
eliminated, the place and means of
elimination. This report shall be
prepared in quadruplicate. One copy
signed by the handler shall be submitted
to the committee promptly upon the
diversion or elimination of the oranges
covered thereby. One copy may be
retained by the handler, and two copies
shall be forwarded by the handler to the
by-products manufacturer or charitable
organization with the understanding that
the by-product manufacturer or
charitable organization will record, on
one copy thereof, the actual net weight
or number of cartons of oranges
received, and forward such copy to the
committee.

PART 908—VALENCIA ORANGES
GROWN IN ARIZONA AND
DESIGNATED PART OF CALIFORNIA

Subpart—Rules and Regulations

3. Section 908.131 is revised to read as
follows:

§908.131 By-product oranges.

(a) Notice to committee. No person
shall handle oranges for commercial
processing into by-products unless (1)
such oranges are, or have been, handled
pursuant to an allotment therefor; or (2)
the processor is an approved by-
products manufacturer, as prescribed in
paragraph (b) of this section. For the
purposes of this section, "processing
into by-products’ means that the orange
is altered in form through such means as
freezing, canning, dehydrating, pulping,
slicing, dicing, peeling, juicing, or
heating of the product, or is used for
animal feeding purposes.

(b) Approved by-products
manufacturer. (1) Any person who
desires to acquire oranges as an
approved by-products manufacturer for
commercial processing into by-products
exempt from regulation pursuant to
§ 908.67(b) must first apply to and
obtain approval from the committee.
Applicants for such exemption shall
submit to the committee an application
on V.0.A.C. Form No. 14 containing the
following information: (i) The name and
address of applicant; (ii) the proposed
type of by-product(s) to be made or
derived from oranges; (iii) the
approximate quantity of oranges to be
used annually; (iv) a description of the
by-product(s) to be manufactured, the
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equipment to be used in manufacturing
such by-products, and the capacity per
hour thereof; (v) the intended disposition
of unused components of the orages; (vi)
a statement describing the manner in
which the by-product(s) will be sold,
whether at wholesale, retail, or both,
with a projection of the percentages to
be sold in each outlet; (vii) a statement
whether orange juice will be pasteurized
and, if so, a description of the manner in
which such pasteurization will be
accomplished; (viii) the location of the
plant(s); (ix) a statement that the
oranges acquired will be used for by-
products manufacturing only and will
not be resold or disposed of in fresh fruit
channels; (x) an agreement to submit
such reports as may be required by the
committee; and (xi) an agreement to
allow inspection of the by-products
manufacturers' facilities immediately
upon request during reasonable business
hours.

(2) Such application shall be referred
to the committee's Compliance
Department for investigation, which
includes an inspection of the by-
products manufacturers facilities, and
reported to the committee. The
committee shall approve the application
if it determines that: (i) The applicant’s
principal occupation is manufacturing
food by-products, including orange by-
products, or providing oranges or by-
products for animal feeding purposes;
(ii) all orange by-products, other than
by-products used for animal feeding,
will be sold at wholesale except that not
more than 5 percent of such by-product
sales shall result from retail sales; (iii)
the applicant has agreed to submit such
reports as may be required by the
committee; (iv) the applicant has agreed
to permit inspections of all facilities
immediately upon request during
reagonable business hours; {v) the
oranges obtained under this exemption
will not be resold or disposed of in fresh
fruit channels; and (vi) approval of the
application will not be contrary to the
purposes of this part. If an application is
denied, the committee shall within a
reasonable time inform the applicant in
writing of the facts and reasons
therefore, and afford the applicant an
opportunity, either orally or in writing,
to present opposing facts and reasons. If
the application is approved, the
applicant's name shall be placed on the
list of approved by-products
manufacturers. The applicant shall be
informed of the committee’s
determination in a timely manner.

(3) A commercial processor on the list
of approved by-products manufacturers
who: (i) Fails to commercially process
oranges into by-products for a peried of

one year or more; (ii) sells or otherwise
disposes of more than 5 percent of
orange by-products, other than by-
products used for animal feeding, at the
retail level; (iii} sells or therwise
disposes of oranges obtained under this
exemption in fresh fruit channels; (iv)
fails to permit inspection of facilities
immediately upon request, during
reasonable business hours; (v) fails to
disclose the origin of all oranges that are
acquired by timely submitting V.O.A.C.
Form No. 38; (vi) fails to confirm receipt
of oranges obtained under this
exemption by submitting copies of
V.0.A.C. Form No. 15 with the actual
net weight or number of cartons
received recorded thereon; or (vii) fails
or refuses to submit such other reports
required by the committee; may be
determined by the committee to be
ineligible to acquire oranges under this
exemption, and the committee may
suspend or remove its name from the list
of approved by-products manufacturers
for such time as the committee deems
appropriate under the circumstances.
Prior to making such determination, the
committee shall give the processor
reasonable advance notice in wirting of
its intention and the facts and reasons
therefore and afford the processor an
opportunity, either orally or in writing,
to present opposing facts and reasons.
After a processor’s name has been
removed from the list of approved by-
products manufacturers, it must submit
a new application and secure approval
of the committee in order to acquire
oranges pursuant to § 908.67(b).

(c) Certification by by-products
manufacturers. During each crop year,
from the date on which oranges are first
received for processing through the final
date of processing for such crop year,
each approved by-products
manufacturer shall submit, on V.O.A.C.
Form No. 38, a report of its operations
during the reporting period. Such report
shall contain information as to the
quantity and source of oranges received
for processing and as to the quantity of
each type of by-product produced. The
report shall be submitted weekly. It
shall be submitted to the committee no
later than seventy-two (72) hours
following the end of the period covered
by the report with each reporting period
ending on a Thursday. Each report shall
contain a certification to the United
States Department of Agriculture and to
the committee as to the truthfulness of
the information therein.

(d) Orange diversion report. Each
handler shall, with respect to each
quantity of oranges diverted for
commercial processing into by-products
to charitable organizations, or

eliminated from the channels of human
consumption, report to the committee,
on V.0.A.C. Form No. 15: (1) The name
and address of the by-products plant or
charitable organization to which the
oranges were diverted; (2) the district in
which the oranges were produced; (3)
the respective quantities of oranges in
terms of the number of cartons (i)
diverted to by-products, (ii) diverted to
charitable organizations, and (iii)
eliminated; (4) the net weight of such
oranges; and (5) if oranges were
eliminated, the place and means of
elimination. This report shall be
prepared in quadruplicate. One copy
signed by the handler shall be submitted
to the committee promptly upon the
diversion or elimination of the oranges
covered thereby. One copy may be
retained by the handler, and two copies
shall be forwarded by the handler to the
by-products manufacturer or charitable
organization with the understanding that
the by-product manufacturer or
charitable organization will record, on
one copy thereof, the actual net weight
or number of cartons of oranges
received, and forward such copy to the
committee.

Dated: March 9, 1990.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable
Division.
[FR Doc. 90 5858 Filed 3-13-90; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 981
[AMS-FV-89-118PR]

Almonds Grown in California; Changes
to the Administrative Rules and
Regulations Concerning Crediting for
Marketing Promotion and Paid
Advertising Expenditures

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on a proposal to revise the
administrative rules and regulations .
established under the Federal marketing
order for California almonds. The
proposal is to make several changes to
rules and regulations which establish
conditions under which handlers may
receive credit against their assessments
for their own brand or generic
advertising and promotion activities.
The changes would: (1) Allow handlers
credit for in-store supermarket
advertisements using light emitting
diode (LED) signs; (2) relax restrictions
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under which handlers may receive
credit for in-store supermarket
advertisements using fixed position
media; (3) require handlers wishing to
receive credit for unreimbursed
advertising expenditures in foreign
markets pursuant to a contract with the
Foreign Agriculture Service (FAS) or the
California Department of Food and
Agriculture (CDFA) to provide the
Almond Board of California (Board)
with a certification and supporting
documentation that such handlers will
not be reimbursed for such advertising
by one of those organizations; (4) allow
handlers credit for brand advertising in
all foreign countries where California
almonds are sold, when substantiated
by applicable rate cards, rather than
only in certain specified foreign
countries as is currently authorized; and
(5) increase the credit for certain mail
order promotion costs from $25,000 to 25
percent of a handler's annual creditable
obligation or $25,000, whichever is
greater. This action is based on a
recommendation of the Board, which is
responsible for local administration of
the order, and other available
information.
DATES: Comments must be received by
April 13, 1990. p
ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Marketing Order Administration
Branch, F&V, AMS, USDA, Room 2525-
S, P.O. Box 96456, Washington, DC
20090-6456. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Allen Belden, Marketing Order
Administration Branch, F&V, AMS,
USDA, Room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; telephone:
(202) 475-3923.
SUPPLEMENTARY INFORMATION: This
proposed rule is issued under marketing
agreement and Order No. 981 (7 CFR
part 981), both as amended, hereinafter
referred to as the “order,” regulating the
handling of almonds grown in
California. The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674), hereinafter referred to as the Act.
This proposed rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major"
rule under criteria contained therein.
Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the

Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 95 handlers
of almonds who are subject to
regulation under the almond marketing
order and approximately 7,000
producers in the regulated area. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of handlers and producers of
California almonds may be classified as
small entities.

This action proposes to provide
handlers of California almonds with
several additional opportunities to
receive credit against the creditable
portion of their annual assessments
under the order. The action would: (1)
Allow handlers credit for in-store
supermarket advertisements using LED
signs; (2) relax restrictions under which
handlers may receive credit for in-store
supermarket advertisements using fixed
position media; (3) allow handlers credit
for brand advertising in all foreign
countries where California almonds are
sold, when substantiated by applicable
rate cards, rather than only in certain
specified foreign countries as is
currently authorized; and (4) increase
the credit for certain mail order
promotion costs from $25,000 to 25
percent of a handler's annual creditable
assessment obligation or $25,000,
whichever is greater. It is the view of
AMS that these changes would allow
almond handlers greater flexibility in
the advertising methods for which they
may receive credit, while not imposing
any additional costs on handlers.

This action also proposes to establish
a new provision concerning an existing
regulation which prevents handlers from
receiving credit for their foreign
advertising expenditures which are
reimbursed by the FAS or CDFA. This
action would require handlers to certify
on Board form “ABC Form 31" (also
known as “Handler Claim for
Advertising Credit") that expenditures

pertaining to foreign advertising claims
submitted to the Board for credit will
not be reimbursed by the FAS or CDFA.
This would be accomplished by adding
additional language to a certification
currently included on "ABC Form 31,"
whereby handlers certify that the
information provided on that form and
supporting documents are complete and
correct. The action would also require
handlers to submit to the Board copies
of all claims for reimbursement filed
with the FAS or CDFA so that Board
staff could cross-check to ensure that
credit is not granted under the order in
cases where reimbursement by the FAS
or CDFA occurs. It is the view of the
AMS that adding additional language to
the certification on “ABC Form 31"
would not impose any additional burden
or costs on handlers as all handlers
wishing to receive credit for their own
marketing promotion and paid
advertising activities under the order
must currently sign this certification. It
is also the view of the AMS that the cost
to handlers of providing the Board with
copies of all claims for reimbursement
filed with the FAS or CDFA would
average approximately $3.00 per claim
and that the estimated total number of
claims which would be filed each year
by all handlers is 100.

This action proposes to revise section
981.441 of subpart—Administrative
Rules and Regulations and is based on a
unanimous recommendation of the
Board and other available information.

Section 981.41(c) of the order provides
that the Board, with the approval of the
Secretary, may allow handlers to
receive credit for their direct marketing
promotion expenditures, including paid
advertising, against the portion of such
handlers' assessment obligations which
is designated for marketing promotion,
including paid advertising. The
paragraph also provides that handlers
shall not receive credit for allowable
expenditures that would exceed the
amount of such creditable assessments.
Section 981.41(e) further provides that
before crediting is undertaken, and after
recommendations are received from the
Board, the Secretary shall prescribe
appropriate rules and regulations as are
necessary to effectively administer the
order provisions for crediting handler
marketing promotion and paid
advertising expenditures,

Section 981.441 currently prescribes
rules and regulations to regulate
crediting for marketing promotion,
including paid advertising. This action
proposes to revise § 981.441(c)(3),
concerning crediting of payments to
advertising media in domestic markets:
§ 981.441(c)(4), concerning crediting of
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payments to advertising media in
foreign markets; and § 981.441(d)(1),
concerning crediting for marketing
promotion expenditures.

The proposal to revise § 981.441(c)(3)
would change subparagraph (i)(E) in two
ways. The first change would allow
handlers to receive credit against their
creditable assessments for 100 percent
of such handlers' payments for in-store
supermarket generic or brand
advertising using LED signs. This is a
new form of in-store supermarket
advertising now being offered by
advertising firms, which the industry
would like to utilize. Currently, handlers
may only receive credit for in-store
supermarket advertisements using fixed
position or video media. Handlers
wishing to receive credit for in-store
supermarket advertisements using LED
signs would be required to show such
advertisements on an in-aisle LED
screen running specific product
messages on a rotating basis.

As with in-store supermarket
advertising using fixed position or video
media, handlers would have to conduct
this type of LED advertising through an
advertising firm. The advertising firm or
company which specializes in the
production of LED advertisements and
the placement of those advertisements
would pay the retail food store for
displaying the advertisement. Therefore,
the payment to the retail food store
would not come directly from the
handler. This procedure would allow the
Board to differentiate payments for this
type of creditable advertising from other
types of payments often made by
handlers to retail food stores, such as
payments for shelf space, which are not
creditable expenditures. This is
necessary as both payments for
advertising and for shelf space are
customarily consolidated under the
general heading “advertising” on
invoices from retailers to handlers.

The second proposed change to
§ 981.441(c)(8)(i)(E) would relax a
restriction on credit for in-store
supermarket advertisements using fixed
position media. Section
981.441(c)(3)(i)(E) currently requires that
fixed position advertisements for which
handlers may receive credit must
include two or more of the following: (1)
Processed color displays enclosed in
plastic frames and mounted on
supermarket shopping carts, (2)
overhead directories enclosed in frames
placed at the end or middle of
supermarket aisles, and (3) processed
color advertisements enclosed in frames
and mounted on a supermarket shelf.
The proposes change would allow
handlers to receive credit if only one of

these three types of fixed position
advertisements is conducted. When
provisions for crediting fixed position
advertisements were first added to the
rules and regulations, the Board
believed that two of the three types of
advertising would be necessary to
conduct an effective fixed position
advertising campaign. Standard practice
in the industry at that time required the
use of at least two of the three types of
advertising. The Board now reports that
standard industry practice has changed,
allowing handlers to purchase fixed
position advertising utilizing only one of
the three types. The Board believes that
handlers should be allowed to take
advantage of this new opportunity.

Two changes are proposed to
§ 981.441(c)(4). The first change would
revise paragraph (i) of that sectien.
Section 981.441(c)(4)(i) currently allows
credit for handler's unreimbursed media
expenditures for advertising in any
foreign market pursuant to a contract
with FAS or CDFA provided that the
advertisements meet certain conditions
specified elsewhere in § 981.441. The
proposed change change would require
handlers to certify on “ABC Form 31"
that they are not filing claims with the
Board for expenditures which have been
or will be reimbursed by the FAS or
CDFA. The proposed change would also
require handlers to submit to the Board
copies of all claims filed with the FAS or
CDFA for reimbursement so that Board
staff could cross-check those claims
against claims filed with the Board to
ensure that credit is not granted in cases
where reimbursement by the FAS or
CDFA occurs.

The second proposed change to
§ 981.441(c)(4) would change paragraph
(ii) to allow handlers who advertise in
foreign countries without a contract with
the FAS or CDFA to receive credit for
media expenditures for brand
advertising in all foreign countries
where California almonds are sold and
where payments for such expenditures
can be compared to applicable rate
cards. Currently, § 981.441(c)(4)(ii)
allows handlers to receive credit for
such expenditures in 22 specified foreign
countries. In the past, the Board
recommended additions to the list of
specified foreign countries where rate
cards were available, so that Board staff
could substantiate handler claims for
credit as reasonable and appropriate.
The Board has recommended that credit
be made available in all foreign
countries where applicable rate cards
are available. Accordingly, the list of
specified foreign countries would no
longer be necessary. It would be the
responsibility of the individual handler

to submit the applicable rate card to
Board staff.

The proposal to revise § 981.441(d)(1)
would revise paragraph (iii)(B) to
increase the credit for certain mail order
promotion costs from $25,000 per
handler per crop year to $25,000 or 25
percent of a handler's creditable
assessment obligation per handler per
crop year, whichever is greater. Mail
order promotion costs for which credit is
allowed under the order are
expenditures for the purchase of mailing
lists and for envelopes and postage to
mail promotional materials. The Board
believes that the current $25,000 limit is
too restrictive and, therefore, should be
relaxed.

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507),
the new information collection
provisison that are included in this
proposed rule have been submitted for
approval to the Office of Management
and Budget (OMB). They would not
become effective until OMB approval
has been obtained.

Based on the above, the Administrator
of the AMS has determined that the
issuance of this proposed rule would not
have a significant economic impact of a
substantial number of small entities.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 981 is proposed to
be amended as follows:

PART 981—ALMONDS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 981 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

Subpart—Administrative Rules and
Regulations

2. Section 981.441 is amended by
revising paragraphs (c)(3)(i). (c](4)(i)
(e){4)(ii), and [d)(1)(iii)(B) to read as
follows:

§981.441 Crediting for marketing
promotion including paid advertising.

. - - .-

)Q.O

(c

(3) . . -

(i) For 100 percent of a handler's
payment to an advertising medium:

(A) For a generic advertisement of
California almonds;

(B) For an advertisement of the
handler's brand of almonds;
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(C) When either of these
advertisements includes reference to a
complementary commodity or product;

(D) For a trade media advertisement
that displays branded food products
containing almonds, or announces a
handler's future promotion activities,
including joint promotions, and the
entire expenditure is borne by the
handler;

(E) For in-store supermarket
advertisements using fixed position,
video media, or light emitting diode
(LED) signs, when such payments are
made through an advertising firm or
company which specializes in the
production of LED advertisements and
the placement of those advertisements:

(7) Fixed position advertisements
must include one or more of the
following:

(1) Processed color displays enclosed
in plastic frames and mounted on
supermarket shopping carts;

(#/) Overhead directories enclosed in
frames placed at the end or middle of
supermarket aisles; or

(/i7) Processed color advertisements
enclosed in frames and mounted on a
supermarket shelf;

(2) Video advertisements must be
shown on a fixed video monitor running
television commercials or infomercials
for specific products on a rotating basis;

(3) LED advertisements must be
shown on an in-aisle LED screen
running specific product messages on a
rotating basis; or

(F) For processed color displays
enclosed in frames mounted on fixtures
outside and in front of retail food stores
when payments are made through an
advertising firm.

(4) T b

(i) For handlers' unreimbursed media
expenditures for advertising in any
foreign market pursuant to a contract
with the Foreign Agricultural Service,
U.S. Department of Agriculture, and/or
the California Department of Food and
Agriculture, provided the
advertisements meet the requirements of
paragraphs (c) (2) and (3) of this section
and the limitations of paragraphs (c)(5)
(i) and (ii) of this section. Such
advertising in foreign markets shall not
be creditable unless the handler certifies
on ABC Form 31 that said handler was
not and will not be reimbursed for such
advertising by the Foreign Agricultural
Service or the California Department of
Food and Agriculture and submits to the
Board copies of all claims for
reimbursements filed with the Foreign
Agriculture Service and/or the
California Department of Food and
Agriculture.

(ii) For a handler's media
expenditures for brand advertising in
any country where California almonds
are sold, credit shall be allowed when
claims are substantiated by applicable
rate cards. The provisions of this section
applicable to domestic advertising shall
also apply to the crediting of advertising
in these markets.

* L * * -

(d) - ko

(1) * e ox

(lll] o

(B) Credit for mail order promotion
shall be limited to a total of $25,000 or 25
percent of a handler's creditable
assessment per crop year, whichever is
greater,
* * - * *

Dated: March 9, 1990.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable
Division.
[FR Doc. 90-5857 Filed 3-13-90; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 946
[Docket No. FV-90-132]

Irish Potatoes Grown in Washington;
Expenses and Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

sumMARY: This proposed rule would
authorize expenditures and establish an
assessment rate under Marketing Order
No. 946 for the 1990-91 fiscal period.
Authorization of this budget would
permit the State of Washington Potato
Committee (committee) to incur
expenses that are reasonable and
necessary to administer the program.
Funds to administer this program are
derived from assessments on handlers.
DATES: Comments must be received by
March 26, 1990.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room 2525~
S, Washington, DC 20090-6456.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Robert F. Matthews, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.

Box 96456, room 2525-S, Washington,
DC, 20090-6456, telephone 202-447-2431.

SUPPLEMENTARY INFORMATION: This rule
is proposed under Marketing Agreement
No. 113 and Order No: 946, both as
amended (7 CFR part 946), regulating the
handling of Irish potatoes grown in
Washington. The marketing agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

This proposed rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under the criteria contained therein.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 45 handlers
of Washington potatoes under this
marketing order, and approximately 475
producers. Small agricultural producers
have been defined by the Small
Business Administration (13 CFR 121.2)
as those having annual receipts of less
than $500,000, and small agricultural
gervice firms are defined as those whose
annual receipts are less than $3,500,000.
The majority of Washington potato
producers and handlers may be
classified as small entities.

The budget of expenses for the 1990~
91 fiscal year was prepared by the
committee, the agency responsible for
local administration of the order, and
submitted to the Secretary of
Agriculture for approval. The members
of the committee are producers and
handlers of Washington potatoes. They
are familiar with the committee's needs
and with the costs of goods and services
in their local area and are in a position
to formulate an appropriate budget. The
budget was formulated and discussed in
a public meeting. Thus, all directly
affected persons have had an
opportunity to participate and provide
input.

The assessment rate recommended by
the committee was derived by dividing
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anticipated expenses by expected
shipments of Washington potatoes.
Because that rate is applied to actual
shipments, it must be established at a
rate that will provide sufficient income
to pay the committee's expenses. A
recommended budget and rate of
assessment is usually acted upon by the
committee before the season starts, and
expenses are incurred on a continuous
basis. Therefore, budget and assessment
rate approvals must be expedited so the
committee will have funds to pay its
expenses.

The committee met February 7, 1990,
and unanimously recommended a
budget for the 1990-91 fiscal year of
$35,000 and an assessment rate of $0.004
per hundredweight of potatoes. Both the
proposed budget and assessment rate
are the same as last year. Slight
increases in committee and salary
expenses would be offset by like
decreases in compensation and
miscellaneous expenses. All other
budget categories remain the same.

The 1990-91 recommended
assessment rate of $0.004 per
hundredweight of potatoes is the same
as last year. This rate, when applied to
anticipated fresh market shipments of 7
million hundredweight, would yield
$28,000 in assessment revenue. This,
along with $7,000 from the committee's
authorized reserve, would be adequate
for budgeted expenses. The projected
reserve for the end of the current fiscal
period is $19,400, which would be
carried over into the next fiscal year.
This amount is within the maximum
permitted by the order of one fiscal
year's expenses.

While this action would impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of
the order. Therefore, the Administrator
of the AMS has determined that this
proposed action would not have a
significant economic impact on a
substantial number of small entities.

This action should be expedited
because the committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis. The 1990-91 fiscal period begins
in July, and the committee will need to
pay expenses from the beginning of this
period. Therefore, it is found that a
tomment period of 10 days is

appropriate so that the budget and
assessment rate can be made effective
in time for the new fiscal period.

List of Subjects in 7 CFR Part 946

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, it is proposed that 7 CFR part
946 be amended as follows:

PART 946—IRISH POTATOES GROWN
IN WASHINGTON
1. The authority citation for 7 CFR
part 946 continues to read as follows:
Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. A new § 946.243 is added to read as
follows:

§946.243 Expenses and assessment rate.

Expenses of $35,000 by the State of
Washington Potato Committee are
authorized, and an assessment rate of
$0.004 per hundredweight of assessable
potatoes is established for the fiscal
period ending June 30, 1991.
Unexpended funds may be carried over
as a reserve.

Dated: March 9, 1990.
William J. Doyle,
Associate Deputy Director, Fruit and
Vegetable Division,
[FR Doc. 90-5818 Filed 3-13-90; 8:45 am|]
BILLING CODE 3410-02-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[CO-8-90]
RIN 1545-A044

Consolidated Return Regulations—
Modification of Rules Relating to
Intercompany Transactions and
Distributions of Property

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of public hearing on
proposed regulations.

SUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to deferred
intercompany transactions and
distributions of property.

DATES: The public hearing will be held
on Monday, July 9, 1990, beginning at
10:00 a.m. Outlines of oral comments

must be delivered by Monday, June 25,
1990.

ADDRESSES: The public hearing will be
held in the Internal Revenue Service
Auditorium, Seventh Floor, 7400
Corridor, Internal Revenue Building,
1111 Constitution Avenue NW.,
Washington, DC. The requests to speak
and outlines of oral comments should be
submitted to: Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
Attn: CC:CORP:T:R, (CO-8-90), Room
4429, Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Carol Savage of the Regulations Unit,
Assistant Chief Counsel (Corporate),

202-343-0232, (not a toll-free number).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 1502 of the
Internal Revenue Code of 1986, The
proposed regulations appear in the
proposed rules sections of this issue of
the Federal Register.

The rules of § 601.601(a)(3) of the
“Statement of Procedural Rules” (26
CFR part 601) shall apply with respect to
the public hearing. Persons who have
submitted written comments within the
time prescribed in the notice of
proposed rulemaking and who also
desire to present oral comments at the
hearing on the proposed regulations
should submit not later than Monday,
June 25, 1990, an outline of the oral
comments/testimony to be presented at
the hearing and the time they wish to
devote to each subject.

Each speaker (or group of speakers
representing a single entity) will be
limited to 10 minutes for an oral
presentation exclusive of the time
consumed by the questions from the
panel for the government and answers
to these questions.

Because of controlled access
restrictions, attendees cannot be
permitted beyond the lobby of the
Internal Revenue Building until 9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the persons testifying.
Copies of the agenda will be available
free of charge at the hearing.

By direction of the Commissioner of
Internal Revenue.
Dale D. Goode,
Federal Register Liaison Officer, Assistant
Chief Counsel (Corporate).
[FR Doc. 90-5832 Filed 3-9-90; 2:14 pm]
BILLING CODE 4830-01-M
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26 CFR Part 1
[CO-0C8-90]
RIN 1545-A044

Consolidated Return Regulations—
Modification of Rules Relating fo
Intercompany Transactions and
Distributions of Property

AGENCY: Internal Revenue Service,
Treasury.

AcTioN: Notice of proposed rulemaking
by cross-reference to temporary and
final regulations.

SUMMARY: In the Rules and Regulations
portion of this issue of the Federal
Register, the Internal Revenue Service is
issuing temporary and final regulations
relating to deferred intercompany
transfers and distributions of property
among members of an affiliated group
filing consolidated returns. As a result of
changes to the Internal Revenue Code,
literal application of the deferral rules
may produce tax consequences to the
group that are inconsistent with the tax
consequences that would have resulted
if an intercompany transfer had not
occurred.

The temporary regulations provide
rules concerning the creation and
restoration of deferred gain nor loss in
these transfers. The purpose of the
temporary regulations is to confirm the
original intent of the deferral mechanism
by assuring that intereompany transfers
generally do not affect the overall
Federal income tax consequences to the
group.

The text of the temporary and final
regulations also serves as the comment
document for this notice of propesed
rulemaking,

DATES: The regulations are proposed to
be effective for taxable years for which
the due date (without extensions) of the
Federal income tax return is after March
14, 1990. However, transition rules

§§ 1.1502-13T{m)(4)(ii) and 1.1502~
14T(c)(3)(ii) apply to certain dispositions
outside the group occurring before
March 9, 1990. In addition, § 1.1502-
13T(n) applies only to deferred
intercompany transactions attributable
to long term contracts entered into after
June 20, 1988.

Written comments must be delivered
by May 14, 1990. Outlines for persons
wishing to speak at the public hearing
scheduled for Monday, July 9, 1890, must
be delivered by June 25, 1990. See the
Notice of Hearing published in the
Notice portion of this issue of the
Federal Register.

ADDRESSES: Send comments and
outlines to: Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,

Attn: CC:CORP:T:R (CC:CO-008-90),
Room 4428, Washington, DC 20044,
FOR FURTHER INFORMATION CONTACT:
Roy A. Hirschhorn or Jerilynn V.
Chapman at telephone (202) 566-3231
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in this notice of proposed
rulemeking have been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h]). Comments on the
collections of information should be sent
to the Office of Management and
Budget, Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attention:
IRS Reports Clearance Officer, T:FP,
Washington, DC, 20224.

The collections of information
requirements in these regulations are in
§ 1.1502.13T and § 1.1502-14T. This
information is required by the Internal
Revenue Service to comply with section
1502 and the regulations thereunder.
This information will be used ta
determine whether a taxpayer entered
into certain transactions prior to the
effective date of the regulations. The
likely respondents are common parents
of affiliated groups of corporations filing
consolidated returns.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents may require greater or less
time, depending on their particular
circumstances.

Estimated total annual reporting
burden: 5000 hours.

The estimated burden per respondent
varies from 1 hour 30 minutes to 2 hours
30 minutes, depending on individual
circumstances, with an estimated
average of 2 hours.

Estimated number of respondents:
2500,

Estimated frequency of responses: 1
time.

Background

The temporary and final regulations
published in the Rules and Regulations
portion of this issue of the Federal
Register amend the Income Tax
Regulations (26 CFR part 1) under
section 1502 of the Intern