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Presidential Documents

Title 3—

The President

Proclamation 8088 of January 9, 1990

Martin Luther King, Jr., Federal Holiday, 1990

By the President of the United States of America

A Proclamation

As we observe a national holiday in honor of the birthday of the Reverend Dr
Martin Luther King, Jr., we celebrate a life dedicated to the struggle for racial
equality and justice. With determination, courage, and a firm commitment to
nonviolence, Dr. King worked to free men and women throughout the United
States from “the manacles of segregation and the chains of discrimination.”

Martin Luther King, Jr., loved this country and firmly believed in the timeless
ideal expressed in its Declaration of Independence: “We hold these truths to
be self-evident, that all men are created equal, that they are endowed by their
Creator with certain unalienable Rights, that among these are Life, Liberty and
the pursuit of Happiness.” Knowing that “a house divided against itself cannot
stand,” Dr. King devoted his life to striving for racial unity and equality in the
United States. He believed our Nation had strayed from the noble course set
in our Declaration of Independence and the Constitution, and he was deter-
mined to see that America remain faithful to the principles they enshrine.

In his words and deeds, Martin Luther King, Jr., reminded all Americans of the
stern admonition issued by Abraham Lincoln in 1858, when he warned the
people of Edwardsville, Illinois, of the tragic consequences that continued
tolerance of slavery could hold for the United States. President Lincoln, like
great Americans of all generations, knew that our Nation's strength lies in the
conviction that every human being is of inestimable worth and that the only
legitimate end of government is to protect the God-given rights of each
individual. “Destroy this spirit,” Lincoln warned, “and you have planted the
seeds of despotism at your own doors. Familiarize yourselves with the chains
of bondage and you prepare your own limbs to wear them. Accustomed to
trample on the rights of others, you have lost the genius of your own
independence and become the fit subjects of the first cunning tyrant who rises
among you.”

Like President Lincoln, Martin Luther King, Jr., knew that the United States
could not remain a free and great nation so long as the rights of any individual
are denied. He knew that America’s promise of freedom and justice for all is
rooted in the magnificent design of our Creator, and he knew that this promise
must not be distorted or destroyed by bigotry and discrimination.

Dr. King told us that he had a dream. We see now that it was not just a dream
but a vision. Recalling the Proverb that states “where there is no vision, the
people perish," Dr. King shared with us his hope and foresight. He had “seen
the promised land,” and he inspired each of us to view it with him.

Today, even though many of the darkest “clouds of racial prejudice” have
been dispersed, even though we are closer to that day when people “will not
be judged by the color of their skin, but by the content of their character,” we
must continue working to promote racial unity and equal opportunity in the
United States. This is our solemn duty—and it is the greatest honor we can
give to the memory of Dr. Martin Luther King, Jr.
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[FR Doc. 90-889
Filed 1-8-50; 3:04 pm]
Billing code 3195-01-M

By Public Law 98-144, the third Monday in January of each year has been
designated as a legal public holiday in honor of the “Birthday of Martin Luther
King, Jr."

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of
America, by virtue, of the authority vested in me by the Constitution and laws
of the United States, do hereby proclaim Monday, January 15, 1990, as the
Martin Luther King, Jr., Federal Holiday.

IN WITNESS WHEREOF, I have hereunto set my hand this ninth day of
January, in the year of our Lord nineteen hundred and ninety, and of the
Independence of the United States of America the two hundred and four-
teenth.

S

Editorial note: For the President’s remarks on Jan. 9 on signing Proclamation 6088, see the Weekly
Compilation of Presidential Documents (vol. 26, no. 2).
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Cede of Federal Regulations, which is
published under 50 titles pursuant to 44
U.s.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

OFFICE OF PERSONNEL
MANAGEMENT

RIN 3206-AD53

5 CFR Parts 841, 870, 871, 872, 873,
and 850

Survivor Benefits, Health Benefits, and
Life Insurance for Certain Annuitants

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing interim Federal
Employees Retirement System (FERS),
Federal Employees’ Group Life
Insurance (FEGLI) Program, and Federal
Employees Health Benefits (FEHB)
Program regulations regarding
individuals eligible for an immediate
annuity under the “"Minimum Retirement
Age (MRA} plus 10” provision of the
FERS law. These regulations (1) provide
for reinstatement of life insurance and
health benefits coverage for individuals
who qualify for an immediate annuity
when they leave Federal service but
postpone the commencing date of the
annuity, and (2) enable survivors of
these individuals to qualify for survivor
benefits and health insurance coverage
as surviving family members.

DATYE: Inlerim regulations are effective
January 11, 1990. Comments must be
received on or before March 12, 1990,
ADDRESS: Written comments may be
sent to Reginald M. Jones, Jr., Assistant
Director for Retirement and Insurance
Policy, Retirement and Insurance Group,
Office of Personnel Management, P.O.
Box 57, Washington, DC 20044, or
delivered to OPM, Room 4351, 1900 E
Street NW,, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Margaret Sears, (202) 632-4634,
extension 207.

SUPPLEMENTARY INFORMATION: Public
Law 99-335, enacted June 6, 1986,
established the Federal Employees
Retirement System (FERS). Under a
provision of FERS, known as the “MRA
plus 10" provision (5 U.S.C. 8412(g)),
employees who separate from service
after attaining the minimum retirement
age gpecified in 5 U.S.C. 8412(h) and
completing 10 years of creditable service
(including at least 5 years of civilian
service) are eligible for an immediate
annuity. Employees who separate after
meeting these requirements may apply
for and receive an annuity immediately.
The annuity is reduced by %2 of 1
percent for each month the retiree is
under age 62 when the annuity
commences (5 U.S.C, 8415(f) and 5 CFR
842.404). To lesson this age reduction,
separated employees may postpone the
annuity commencing date to the first
day of any month before they become
age 62. The separated employees may
apply for retirement immediately and
then postpone the commencing date of
the annuity or they may wait until they
are ready for the annuity to begin to
make application. These regulations
clarify the circumstances under which
health and life insurance may continue
for employees who postpone their
annuity commencing date under FERS
and the status of their survivors if they
die before they apply for the annuity.

Life Insurance

Under these regulations, the FEGLI
coverage of employees who gseparate
after qualifying for an immediate
annuity under 5 U.S.C. 8412(g), but
postpone the commencing date of their
annuity, terminates at the end of the pay
period during which they separate.
These former employees have the same
81-day temporary extension of coverage
and opportunity to convert to nongroup
coverage as other employees who -
separate from service.

When the postponed annuity benefits
eventually begin, the life insurance
coverage held immediately before
separation resumes if the individual
meets the statutory requirements for
continuing coverage after retirement.
(To continue life insurance into
retirement, the law requires the person
to have been insured under the FEGLI
program throughout the 5 years of
service immediately preceding the date
of retirement, or the full period or
periods of service during which the

employee was entitled to be insured, if
fewer than 5 years). Under these
regulations, the resumed insurance takes
effect on the commencing date of
annuity, or on the date the election of
the commencing date is received by
OPM, whichever is later.

Under the FEGLI law, employees who
retire after December 31, 1989, must
continue to pay for basic life insurance
coverage after retirement until they
reach age 65. Employees who retire
earlier do not have to pay for basic life
insurance coverage (unless they elect a
higher level of post-age 65 protection
than is provided with the no-cost
option). Most employees who receive an
immediate annuity separated from their
Federal jobs for the purpose of
retirement, and they are considered to
have retired on the date they separated.
However, those who postpone the
commencing date of their annuities did
not separate for the purpose of
retirement. These regulations provide
that for the purpose of determining
whether a retiree must continue to pay
for basic life insurance, former
employees who postpone the
commencing date of their annuities are
considered to have retired on the day
before their annuities commence. For
example, a person who separated in
1988 with title to an immediate “MRA
plus 10" annuity and who wants the
annuity to begin on February 1, 1990,
pays the same premium cost for basic
life insurance as a person who actually
separates for retirement on January 31,
1890, with a commencing date of
February 1.

In these regulations, we move the
definition of immediate annuity from
§ 870.801(d) to § 870.103 and revise it to

. clarify that the annuity of individuals

who separate under 5 U.S.C. 8412(g] is
an immediate annuity for FEGLI
purposes even if they postpone the
commencing date.

Health Benefits

Employees who separated from
service after qualifying for an immediate
annuity under the MRA plus 10
provision (5 U.S.C. 8412(g)), whether or
not they postpone the commencing date,
are included in the definition of
“annuitant” under the Federal
Employees Benefits (FEHB) law (5
U.S.C. 8901(3)) and are eligible for FEHB
coverage when they begin receiving an
annuity. These regulations revise the
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definition of “immediate annuity” in
part 890 to clarify that the annuity these
individuals receive is considered an
immediate annuity for FEHB purposes.

Under these regulations, the FEHB
enrollments of employees who separate
from service after meeting the MRA plus
10 requirements for an immiediate
annuity but postpone receipt of annuity
must be terminated. These individuals
have the same 31-day extension of
coverage and right to convert to
nongroup coverage as any other
employees whose enrollments terminate
upon separation. Effective January 1,
1990, they will also be subject to title I
of Pub. L. 100-654, Provisions Relating to
Temporary Continuation of Coverage for
Certain Individuals. (See OPM's interim
regulations published in the Federal
Register (54 FR 52333) on December 21,
1989.) When their annuity commences
they may reenroll in an FEHB plan. The
reenrollment takes effect on the first day
of the month after the month in which
OPM receives the health benefits
registration form or on the commencing
date of annuity, whichever is later.

Former spouses of employees who
separate from service and qualify for an
immediate annuity under the MRA plus
10 provision are eligible for FEHB under
the same circumstance as other former
spouses as provided in part 890, subpart
H. Because the separated employee is -
eligible to receive an immediate annuity
- at any time after separating from
service, OPM is the employing office for
the former spouse if the divorce occurs
after the employee separates from
service but before he or she applies for
an annuity.

In addition, § 890.101(a)(2) is being
revised to correct a minor typographical
erTor.

Survivor Benefits

These regulations also amend FERS
regulations to protect the survivors of
former employees who separate from
covered positions with title to an
immediate annuity and who postponse
filing the retirement application. A new
§ 841.204 provides that, for purposes of
determining eligibility for survivor
benefits, former employees who meet
the age and service requirements for an
immediate MRA plus 10 annuity when
they separate from service, but who die
before actually filing an application, are
deemed to have applied for their
annuities. A deemed application is
necessary to clarify that a surviving
spouse of one of these former employees
is eligible for survivor benefits as the
survivor of an annuitant,

Waiver of Notice of Proposed
Rulemaking

Pursuant to section 553(b)(3)(B) of title
5 of the U.S. Code, I find that good cause
exists for waiving the general notice of
proposed rulemaking. These interim
regulations merely clarify the retirement
and insurance status of individuals (and
their surviving spouses) who qualify for
certain retirement benefits under Pub, L.
99-335, which was effective January 1,
1987.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because they primarily affect Federal
employees, annuitants, and former
spouses,

List of Subjects
5 CFR Part 841

Administrative practice and
procedure, Claims, Disability benefits,
Firefighters, Government employees,
Income taxes, Law enforcement officers,
Pensions, Retirement.

5 CFR Parts 870, 871, 872, and 873
Administrative practice and

procedure, Government employees, Life
insurance, Retirement.

5 CFR Part 890

Administrative practice and
procedure, Government employees, Life
insurance, Health insurance.

U.S. Office of Personnel Management.
Constance Berry Newman,
Director.

Accordingly, OPM is amending 5 CFR
parts 841, 870, 871, 872, 873, and 890 as
follows:

PART 841—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—GENERAL
ADMINISTRATION

1. The authority citation for subpart B
of part 841 continues to read as follows:

Authority: 5 U.S.C, 8461,

2. Section 841.204 is added to read as
follows:

§ 841.204 Deemed application to protect
survivors.

(a) A former employee is deemed to
have filed an application for annuity if
the former employee—

(1) Was not reemployed in a position
subject to FERS under subpart A of part
842 of this chapter on the date of death;

(2) Dies after separation from Federal
service but before actually filing an
application for benefits; and

{3) At the time-of separation from
Federal service; was eligible for an
immediate annuity under § 842.204(a)(1)
and was eligible to elect to postpone the
commencing date of that annuity under
§ 842.204(c) of this chapter.

(b) A former employee who is deemed
to have filed an application under

“paragraph (a) of this section is

considered to have died as a retiree.
(c) For purposes of determining the
amount of a survivor annuity, the
annuity of a former employee who,
under paragraph (a) of this section, is
deemed to have filed an application is
computed as though the commencing
date were the first day of the month
after the former employee's death.

PART 870—BASIC LIFE INSURANCE

3. The authority citation for part 870
continues to read as follows:

Authority: 5 U.S,C, 8716.

4. In § 870.103, the definition of
“immediate annuity” is added to read as
follows:

§ 870.103 Definitions.

- * - .

“Immediate annuity" means (1) an
annuity that begins to accrue no later
than one month after the date the
insurance would otherwise stop and (2}
an annuity under § 842.204(a)(1) of this
chapter for which the commencing date
has been postponed under § 842.204(c)
of this chapter.

- - * * *

5.In § 870.401, a new sentence is
added to the end of paragraph (g)(1), to
read as follows:

§ 870.401 Withholdings and contributions.

L * * * *

(g)(@) * * * For purposes of this
paragraph, an individual who separates
from service after meeting the
requirements for an immediate annuity
under 5 U.S.C. 8412(g) is deemed to
retire on the day before the annuity
commences.

- - * - -

6. In § 870.501, paragraphs (b), (c), (d),
and (e) are redesignated as paragraphs
(c). (d). (), and (f), and a new paragraph
(b) is added to read as follows:

§870.501 Termination and conversion of
insurance coverage.

* * - * *

(b) The basic insurance of an
employee who separates from service
upon meeting the requirements for an
immediate annuity under § 842.204(a)(1)
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of this chapter and who postpones
receipt of annuity as provided by

§ 842.204(c) of this chapter, stops on the
date of separation from the service,
subject to a 31-day extension of basic
life insurance coverage.

» * - - -

7. In § 870.601, paragraph (d} is
removed and paragraphs (e}, (f), and (g)
are redesignated as paragraphs (d), (e),
and (f), and paragraph (8)(4) is amended
by adding a sentence at the end of the
paragraph to read as follows:

§870.601 Eligibility for life Insurance.

(a) * " »

(4) * * *If an individual whose basic
life insurance coverage terminated as
provided by § 870.501(b) has exercised
the conversion right, and his or her
terminated group coverage resumes as
provided by § 870.604, the conversion
policy must be terminated and the
premiums paid for coverage under the
conversion policy after the date
coverage resumed must be refunded to
the insured.

» - - * ®

8. Section 870.604 is added to read as
follows:

§ 870.604 MRA-plus-10 annuitants.

The basic life insurance of an
individual whose coverage terminated
under § 870.501(b), and who meets the
requirements for continuing basic life
insurance after retirement as stated in
§ 870.601(a), resumes on the
commencing date of annuity or on the
date the application for annuity is
received by OPM, whichever is later.
The individual must file an election as
provided in § 870.601 (b) and (c) to be
received by OPM within 60 days after
OPM mails a notice of insurance
eligibility and election form.

PART 871—STANDARD CPTICNAL
LIFE INSURANCE

8a. The authority citation for part 871
continues to read as follows:

Authority: 5 U.S.C. 8718.

9. Section 871.606 is added to read as
follows:

§871.606 MRA-pius-10 annuitants.

That standard optional life insurance
of an individual whose coverage
terminated under § 871.501(a), and who
meets the requirements for continuing
siandard optional insurance after
retirement under § 871.501(b), resumes
on the commencing date of annuity or
on the date the application for annuity is
received by OPM, whichever is later.

PART 872—ADDITIONAL OPTIONAL
LIFE INSURANCE

9a. The authority citation for part 872
continues to read as follows:

Authority: 5 U.S.C. 8716.

10. Section 872.606 is added to read as
follows:

§872.606 MRA-plus-10 annuitants.

The additional optional life insurance
of an individual whose coverage
terminated under § 872.501{a), and who
meets the requirements for continuing
additional optional insurance after
retirement under § 872.501(b), resumes
on the commencing date of annuity or
on the date the application for annuity is
received by OPM, whichever is later.

PART 873—FAMILY OPTIONAL LIFE
INSURANCE

10a. The authority citation for part 873
continues to read as follows:

Authority: 5 U.S.C. 8716.

11. Section 873.606 is added to read as
follows:

§873,606 MRA-plus-10 annuitants,

The family optional life insurance of
an individual whose coverage
terminated under § 873.501(a), and who
meets the requirements for continuing
family optional insurance after
retirement under § 873.501(b), resumes
on the commencing date of annuity or
on the date the application for annuity is
received by OPM, whichever is later.

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

12. The authority citation for part 890
continues to read as follows:

Authority: 5 U.S.C. 8913; § 890.102 also
issued under § U.S.C. 1104 and Pub. L. 100~
654; § 890.803 also issued under sec. 303 of
Pub. L. 89-569, 100 Stat. 3190, sec. 188 of Pub.
L. 100-204, 101 Stat. 1331, and sec. 204 of Pub.
L. 160-238, 101 Stat. 1744.

13. In § 890.101, the definition of
“employing office” is amended by
revising paragraphs (a) (2) and (3), by
reserving a new paragraph (a){7), and by
adding paragraph (a)(8); and the
definition of “immediate annuity" is
amended by adding a sentence at the
end to read as follows:

§ 820.101 Definitions; time computations,

‘a) L R

“Employing office™ * * *

(2) For a former spouse of an
annuitant whose marriage dissolved
after the employee's retirement and who
has entitlement to receive future annuity
payments under sections 8341(h), 8345(j),
8445, or 8467 of title 5, United States

Code, “employing office” is the office
that has the authority to approve
payment of annuity for the annuitant or
former spouse concerned.

(3) For a former spouse of a current
employee, and a former spouse of an
annuitant or separated employee having
title to a deferred annuity or to an
immediate annuity under 5 U.S.C.
8412(g), whose marriage dissolved
during the employee's Federal service,
“employing office” is the agency that
employed the employee or annuitant at
the time the marriage was dissolved.

* - * - -

(7) [Reserved]

(8) For a former spouse of an
employee who separated from service
after qualifying for an immediate
annuity under 5 U.S.C. 8412(g), whose
marriage dissolves after the employee
separated from service but before the
date the separated employee’s annuity
commences, and who is entitled to
continued coverage under Subpart H of
this part, “employing office” is the office
that has the authority to approve
payment of annuity for the annuitant or
former spouse concerned.

- » - - -

“Immediate annuity” * * * For an
individual who separates from service
upon meeting the requirements for an
annuity under § 842.204(a)(1) of this
chapter, “immediate annuity” includes
an annuity for which the commencing
date is postponed under § 842.204(c).

. - - - -

14. In § 890.301, a new paragraph (bb)
is added to read as follows:

§890.301 Opportunities to register to
enroli and change enroliment.

- - - - *

(bb) Reenroliment upon application
for postponed MRA-plus-10 annuity. A
former employee who meets the
requirements for an immediate annuity
under 5 U.S.C. 8412(g) and for
continuation of coverage under 5 U.S.C.
8905(b) at the time of the separation and
whose enrollment is terminated under
§ 890.304(a}(2) may register to enroll in a
health benefits plan under this part
within 60 days after OPM mails the
former employee a notice of eligibility
and the appropriate registration form. If
such former employee dies before the
end of the 60-day election period in the
preceding sentence, a survivor who is
entitled to a survivor annuity may
register to enroll in a health benefits
plan under this part within 60 days after
OPM mails the survivor employee a
notice of eligibility and the appropriate
registration form,
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15. In § 890.304, paragraphs (a) (2), (3),
(4), and (5) are redesignated as
paragraphs (&) (3). (4), (5), and (6), and a
new paragreph (a)(2) is added to read as
follows:

§ 890.304 Termination of enroilment.
a * * * :

(2) The last day of the pay period in
which he or she separates after meeting
the requirements for an immediate
annuity under § 842.204(a}{1) of this
chapter, but postpones receipt of
annuity as provided by § 842.204{c).

16. In § 890.306, paragraph (h) is
redesignated as paragraph (i), and a
new paragraph (h) is added to read as
follows:

§ 890.306 Effective dates.

{b) Reenrollment upon application for
postponed MRA-plus-10 annuity. The
effective date of a reenrollment under
§ 890.301(bb) is the first day of the
month following the month in which
OPM receives the registration form or on
the commencing date of annuity,
whichever is later. The effective date of
a survivor's enrollment under
§ 890.301(bb) is the first day of the
month following the month in which
OPM receives the registration form.

* - - - -
[FR Doc. 90-661 Filed 1-10-80; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF ENERGY

Office of Conservation and
Renewable Energy

10 CFR Part 430
[Docket No. CAS-RM-78-110]

Energy Conservation Program for
Consumer Products; Final Rulemaking
Regarding Regulations Related to
Energy Conservation Standards for
Consumer Products; Correction

aAGewncy: Department of Energy.
ACTION: Final rule; correction.

SUMMARY: In the rule document
published in the Federal Register of
Februury 7, 1989 (54 FR 6062), please
make the following correction. On page
6074, the amendatory language for
§ 430.2 should read as set forth below:
3. Section 430.2 is amended by
revising the definitions of “Act",
“Furnace”, “Secretary”, and “Water
heater™; removing the definitions of
“Administrator” and “Energy efficiency
standard”; inserting the word “energy"
in place of the last five words in the

definition for “Packaged terminal air

conditioner"; and adding the following

definitions in alphabetical order.

EFFECTIVE DATE: March 9, 1989.

FOR FURTHER INFORMATION CONTACT:

Michael ]. McCabe, (202) 586-6127.
1ssued in Washington, DC, December 28,

1989.

J- Michael Davis,

Assistant Secretary, Conservation and
Renewable Energy.

[FR Doc. 90-588 Filed 1-10-90; 8:45 am]
BILLING CODE 8450-01-M

DEPARTMENT OF THE TREASURY

Office of the Comptroiier of the
Currency

12CFR Part5
[Docket No. 80-1]

Operating Subsidiaries, Other Equity
Investments, Conversions, Changes in
Equity Capital, Subordinated Debt

AGEnCY: Office of the Comptroller of the
Currency, Treasury.
AcTiON: Final rule.

sumMMARY: The Office of the Comptroller
of the Currency ("OCC") is amending its
regulations governing operating
subsidiaries to set forth its existing
policies on imposing conditions in
approvals of national bank operating
subsidiaries. In addition, the OCC is
adding a new section to part 5 which
requires national banks to notify the
OCC of plans to make certain equity
investments authorized by statute. 1t is
also amending regulations governing
conversions, changes in equity capital,
and issuance of subordinated debt to
provide time frames for consummation
following preliminary approval. This
action will assist the OCC in its
obligations regarding the safety and
soundness of the national banking
system and improve OCC efficiency.
EFFECTIVE DATE: February 12, 1990,

FOR FURTHER INFORMATICN CONTACT:
Sheila G. Ogilvie, National Bank
Examiner/Senior Licensing Policy and
Systems Analyst, Bank Organization
and Structure (202) 447-1184, or Linda A.
Gottifried or Christopher Manthey,
Senior Attorneys, Legal Advisory
Services Division, (202) 447-1880, Office
of the Comptroller of the Currency, 490
L'Enfant Plaza East SW., Washington,
DC 20z18.

SUPPLEMENTARY INFORMATION: .

Background

This final rule implements changes
proposed in a notice of proposed

rulemaking, published in the Federal
Register on January 27, 1989 (54 FR 4038)
(“*NPRM"), and carries out the purposes
of the OCC's Corporate Activities
Review and Evaluation (“CARE")
program. The CARE program was
described in the Federal Register of
October 15, 1980 (45 FR 685886).

Discussion
Operating Subsidiaries

The OCC is adopting the proposed
amendment to paragraph (d) of § 5.34 as
set forth in the NPRM, with minor
technical changes. This final rule
establishes by regulation the OCC's
policy regarding conditional approvals
of operating subsidiary notifications. It
also reorganizes that paragraph.

Two comments pertaining to this
proposed amendment were received
from representatives of various
insurance industry associations. In
summary, these commenters believe that
the OCC may not give unconditional
approval to an operating subsidiary
notification when the notification raises
what the commenters characterize as
substantial questions under the Bank
Holding Company Act (“BHCA")
without resolution of those questions by
the Board of Governors of the Federal
Reserve System (“FRB"). It is suggested
that OCC regulations should set forth
explicitly that, in determining whether
the activities described in an operating
subsidiary notification exceed those
legally permissible for a national bank
operating subsidiary, the OCC will
consider the restrictions of the BHCA,

These views previously were set forth
in litigation against the OCC regarding
an approval for a national bank to offer
municipal bond insurance through an
operating subsidiary. See American
Insurance Association v. Clarke, 856 F.
Supp. 404 (D.D.C. 1987), rev'd in part,
No. 87-5128, {D.C. Cir. 1988), modified,
865 F.2d 278 (D.C. Cir. 1989). There,
without resolving these BHCA issues,
the district court relied on FRB
regulation 12 CFR 225.22{d){1), which,
pursuant to section 4(c)(5) of the BHCA,
permits bank holding company-owned
national banks to own operating
subsidiaries as permitted by the OCC
without obtaining approval from the
FRB. The court of appeals initially
reversed the district court opinion on
this issue but later vacated aspects of its
decision relating to the BHCA.

A national bank's decision to carry on
activities in 4n operating subsidiary as
opposed to the bank itself is a business
decision. National bank operating
subsidiaries are treated under the
National Bank Act, 12U.S.C. 1, et seq.,
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as part of the bank itself. The
subsidiaries’ activities are limited to
activities permissible for the parent
national bank. 12 CFR 5.34(c). They are
subject to all banking law restrictions
applicable to the parent national bank;
their books are consolidated with those
of the bank; and they are subject to
examination and supervision by the
OCC along with the bank. See 12 CFR
5.34(d). Thus, to determine whether a
national bank operating subsidiary
legally may conduct a particular
activity, the OCC is governed by the
rules applicable to national banks
themselves. Once the OCC has
determined that an activity is legally
permissible for national banks, the only
remaining issues relevant to the OCC's
action on an operating subsidiary
application relate to specific supervisory
and/or policy considerations.

Therefore, the OCC finds the
commenters’ position to be without legal
basis. In the OCC's view, no
modification of the proposed rule is
necessary.!

The final rule has been revised in light
of the recent enactment of the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (“FIRREA"),
Public Law No. 101-73, with the addition
of a specific reference to 12 U.S.C.
1818(i) in § 5.34(d)(4). Title IX of FIRREA
permits the imposition of civil money
penalties for violations of, among other
things, any regulation or any condition
imposed in writing in connection with
the grant of any application or other
request.

Equity Investmenis

One comment was received
cencerning proposed § 5.36, “Other
Equity Investments." The commenter
believed that the proposed regulation
had the potential to impinge upon the
regulatory jurisdiction of the Farm
Credit Administration.

This regulation would not affect the
substantive activities of agricultural
credit corporations. It merely reserves
the right of the OCC to supervise
national bank investments in such
corporations. Since the National Bank
Act makes the OCC the primary
regulator of national banks, we do not
believe that the proposed regulation

' The views expressed above are set forth more
fully in comments to the FRB submitted by the OCC
in response to the FRB's proposed recision of 12
CFR 225.22(d)(2)(ii), a regulation exempting from

B prior approval the establishment or acquisition
by bank holding company-controlled state banks of
subsidiaries engaged in activities permitted to state
banks under state law. See Letter from Dean S.
Marriott, Senior Deputy Comptroller for Bank
Supervision Operations to William W. Wiles,
Secretary, Board of Governors of the Federal
Reserve System (April 28, 1989).

weuld infringe upon the jurisdiction of
any other agency. The Farm Credit
Administration did not comment on the
proposed rule.

Minor technical changes have been
made to the final rule. In addition, the
final rule has been revised in light of the
recent enactment of FIRREA. The
proposed rule referred to section 408(m)
of the National Housing Act. However,
FIRREA repealed that section and
reenacted substantially the same
language as section 13(k) of the Federal
Deposit Insurance Act, 12 U.S.C. 1823(k).
In addition, the phrase “insured
institution,” which was used in section
408(m), has been replaced by “savings
association” in section 13(k). Therefore,
the “definition” paragraph of the
proposed rule is now obsolete and has
been eliminated, and following
paragraphs have been relettered
accordingly. Paragraph (d)(1) of § 5.36,
regarding notification of planned equity
investments, has been revised slightly to
conform with these changes. Also,
specific reference to 12 U.S.C. 1818(i)
has been added to paragraph (d)(3).

Time Frames

OCC received no comments on its
proposal to limit the time period
between OCC approval of
conversations, changes in equity capital,
and subordinated debt applications and
the consummation of these transactions.
Thus, these changes are implemented as
proposed.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the
Comptroller of the Currency certifies
that this final rule will not have a
significant economic impact on a
substantial number of small banks.

Executive Order 12291

The OCC has determined that this
final rule does not constitute a major
rule within the meaning of Executive
Order 12291. Accordingly, a Regulatory
Impact Analysis is not required on the
grounds that this final rule: (1) Would
not have an annual effect on the
economy of $100 million or more; (2)
would not result in a major increase in
the cost of bank operations or
government supervision, nor would it be
likely to generate substantially higher
payments for borrowers, and (3) would
not have a significant adverse impact on
competition, employment, investment,
productivity, innovation, or competition
with foreign-based entities.

Paperwork Reduction Act

The collection of information
requirements contained in this final rule

have been submitted to and approved
by the Office of Management and
Budget under section 3504(h) of the
Paperwork Reduction Act. [OMB
Control No. 1557-0014].

List of Subjects in 12 CFR Part 5

National banks, Corporate activities,
Operating subsidiaries, Conversions,
Equity capital, Equity investments,
Subordinated debt, Administrative
practice and procedure, Reporting and
recordkeeping requirements, Securities.

Authorities and Issuance

For the reasons set out in the
preamble, part 5 of chapter I of title 12 of
the Code of Federal Regulations is
amended as follows:

PART 5—RULES, POLICIES, AND
PROCEDURES FOR CORPORATE
ACTIVITIES

1. The authority citation for Part 5 is
revised to read as follows:

Authority: 12 U.S.C. 1 et seq.; 12 U.S.C. 93a.

2. In § 5.24, paragraph (c)(4) is revised
to read as follows:

§5.24 Conversion.

- " * - -

(C) *

(4) Commencement of business as
national bank. When all statutory
requirements and other conditions have
been met, the Office will issue a charter
certificate. The charter will provide that
the institution is authorized to
commence business as a national bank
as of a specified date. Conversions must
occur within six months of preliminary
approval. An extension of this period is
generally not granted; however, in the
event of extraordinary circumstances, a
request for extension may be submitted
to the appropriate district office or
Multinational Banking in Washington,
DC.

3. In § 5.34, paragraphs (d)(1)(ii) and
(d)(1)(iii) are revised, and new
paragraphs (d)(1)(iv) and (d)(4) are
added to read as follows:

§5.34 Operating subsldlariu.'
(d) * A
(1) . ' *

(ii) The bank may acquire or establish
an operating subsidiary or perform new
activities in an existing operating
subsidiary, after 30 days from the date
the Office receives the bank's letter,
unless otherwise notified by the Office,
or in less than 30 days if so notified by
the Office. The Office may extend the
30-day period if it determines that the
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bank’s letter raises issues which require
additional information or additional
time for analysis. If the 30-day period is
extended, the bank may acquire or
establish an operating subsidiary, or
may perform new activities in an
existing operating subsidigry, only upon
written approval by the Office.

(iii) The Office reviews the bank's
proposal to determine if the proposed
activities exceed those legally
permissible for a national bank's
operating subsidiary and to ensure that
the proposal is consistent with prudent
banking principles and Office policy.
The Office reserves the right to grant
written approval subject to conditions
when there are legal or supervisory
concerns.

(iv) A bank may acquire or establish
an operating subsidiary without
notifying the Office provided:

(A) The activities of the new
subsidiary are limited to those activities
previously reported by the bank in
connection with the establishment or
acquisition of a prior operating
subsidiary;

(B) The establishment or acquisition
of the prior subsidiary was considered
permissible by the Office;

(C) The activities in which the new
subsidiary will engage continue to be
considered legally permissible by the
Office; and

(D) The activities will be conducted in
accordance with any conditions
imposed by the OCC in approving the
conduct of these activities for any prior
operating subsidiary of the bank,

" . - - L

{4) Conditions imposed in writing. In
permitting a bank to acquire or establish
an operating subsidiary or perform new
activities in an existing operating
subsidiary, the Office may impose one
or more legal or supervisory conditions
in connection with its approval. Any
such condition shall be enforceable as a
condition imposed in writing by the
Office in connection with the granting of
a request by a bank within the meaning
of 12 U.S.C. 1818 (b) or (i).

4. A new § 5.38 is added to subpart C
to read as follows:

§5.36 Other equity investments.

(a) Authority. 12 U.S.C. 24(7), 93a.

(b) Rules of general applicability.
Sections 5.8, 5.9, 5.10, and 5.11 of this
part do not apply to national bank
notifications of other equity
investments.

(c) General. National banks are
authorized to make equity investments
in various types of business
organizations by 12 U.S.C. 24(Seventh)
and other statutes.

(d) Policy and procedure—{1)
Notification. A national bank intending
to make an equity investment, pursuant
to statutory authorization, in an
agricultural credit corporation, a savings
association eligible to be acquired under
section 13 of the Federal Deposit
Insurance Act, or other equity
investment which may be authorized by
statute after February 12, 1990, shall
submit a letter to the appropriate Deputy
Comptroller. The letter must detail the
proposed activities of the business in
which the bank plans to invest. It must
also discuss the financial and
managerial resources and future
prospects of that business, and must
describe the financial capability of the
bank to make the proposed investment.
The Office may request any additional
information it considers necessary to
make a decision regarding the
permissibility of the proposed
investment.

(2) Review period. The bank may
make the proposed investment after 30
days from the date the Office receives
the bank's letter unless notified to the
contrary, or in less than 30 days if
notified by the Office. The Office will
utilize the 30-day period to review the
bank's proposed investment. The 30-day
period may be extended upon notice to
the bank if the bank's notification raises
issues that require additional
information or time for analysis by the
Office. If the 30-day period is extended,
the bank may make the proposed
investment only upon written approval
by the Office.

(3) Conditions imposed in writing. The
Office may impose legal or supervisory
conditions in connection with its
approval. Any such condition shall be
enforceable as a condition imposed in
writing by the OCC in connection with
the granting of a request by a bank
within the meaning of 12 U.5.C. 1818 (b)
or (i).

(Approved by the Office of Management and
Budget under control number 1557-0014)

5. In § 5.46, a new paragraph (g)(4) is
added to read as follows:

§5.46 Changes in equity capital.

(g) R’ NOE

(4) Changes in equity capital must
occur within 12 months of preliminary
approval. An extension of this period is
generally not granted; however, in the
event of extraordinary circumstances, a
request for extension may be submitted
to the appropriate district office or
Multinational Banking in Washington,
DC.

- . L » -

6. In § 5.47, a new paragraph (g)(3) is
added to read as follows:

§5.47 Subordinated debt as capital,
- - - L ] -

{8)* "

(3) Subordinated debt must be issued
within 12 months of preliminary
approval. An extension of this period is
generally not granted; however, in the
event of extraordinary circumstances, a
request for extension may be submitted
to the appropriate district office or
Multinational Banking in Washington,
DC.

* . - . -
Dated: January 5, 1990,
Robert L. Clarke,
Comptroller of the Curreacy.
[FR Doc. 90-573 Filed 1-10-90; 8:45 am]
BILLING CODE 4810-33-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 89-NM-266-AD; Amdt. 39-
6466]

Airworthiness Directives; Aerospatiale
Model ATR42 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule. :

SUMMARY: This amendment adopts a
new airworthiness directive (AD),

- applicable to certain Aerospatiale

Model ATR42 series airplanes, which
requires an inspection for improperly
installed wiring and plumbing in the
right engine fire protection system, and
modification, if necessary. This
amendment is prompted by a report of
improperly installed plumbing on a
Model ATR42 series airplane, and a
report that potential exists for
improperly installed wiring on other
airplanes of this model. This condition,
if not corrected, could result in severe
damage to the airplane in the event of
an engine fire.

EFFECTIVE DATE: January 23, 1990.

ADDRESSES: The applicable service
information may be obtained from
Aecrospatiale, 316 Route de Bayonne,
81060 Toulouse, Cedex 03, France. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or the Standardization
Branch, 9010 East Marginal Way South.
Seattle, Washington. .
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FOR FURTHER INFORMATION CONTACT:
Mr. Robert C. McCracken,
Standardization Branch, ANM-113;
telephone (206) 431-1979. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168,

SUPPLEMENTARY INFORMATION: The
Direction General de L'Aviation Civile
(DGAC), which is the airworthiness
authority of France, in accordance with
existing provisions of a bilateral
airworthiness agreement, has notified
the FAA of an unsafe condition which
may exist on Aerospatiale Model ATR42
geries airplanes. There has been a report
that, during an inspection of an
Aerospatiale Model ATR42 series
airplane being returned to service
following repair, the plumbing for the
engine fire protection system was found
to be improperly installed. It was also
noted that the potential exists for the
wiring to be reversed on other airplanes
of this model. In either case, following
crew action when an engine fire is
detected, the fire extinguisher fluid
would be routed to the wrong engine,
which could lead to an uncontrolled fire
in the engine where the fire initiated.
This condition, if not corrected, could
result in severe damage to the airplane
in the event of an engine fire.

Aerospatiale has issued All Operators
Message DS/E 20/89, dated December 4,
1989, which describes procedures to
inspect for improperly installed wiring
and plumbing in the right engine fire
protection system, and modification, if
necessary, The DGAC has classified this
message as mandatory. :

This airplane model is manufactured
in France and type certificated in the
United States under the provisions of
§ 21.29 of the Federal Aviation
Regulations and the applicable bilateral
airworthiness agreement.

Since this situation is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD requires an inspection
for improperly installed wiring and
plumbing in the right engine fire
protection system, and modification, if
necessary, in accordance with the
Aerospatiale message described above.

This is considered to be interim
action. The manufacturer is currently
developing a modification to preclude
the type of event which prompted this
action, Once this modification is
developed, the FAA may consider
further rulemaking action to remove the
requirement for inspections required
immediately following any maintenance
action which could result in mis-wiring
and/or mis-plumbing.

Since 4 situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12201 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transporation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Aerospatiale: Applies to Model ATR42 series
airplanes, Serial Numbers 003 through 100,
certificated in any category. Compliance is
required within 30 days after the effective

date of this AD, unless previously

accomplished; and thereafter, compliance is

required immediately following any
maintenance action which could result in
mis-wiring and/or mis-plumbing.

To detect incorrectly installed fire
protection system plumbing and/or wiring,
accomplish the following:

A. Conduct an inspection of the right
engine fire extinguishing system wiring and
plumbing in accordance with the
Aerospatiale All Operators Information
Message DS/E 20/89, dated December 4,
1989. If any pipes or electrical connectors are
improperly installed, prior to further flight,
correct the installation in accordance with
the Aerospatiale message,

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who will either concur or
comment and then gsend it to the Manager,
Standardization Branch, ANM-113.

C. Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse Cedex 03,
France. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the
Standardization Branch, 9010 East
Marginal Way South, Seattle,
Washington.

This amendment becomes effective January
23, 1990.

Issued in Seattle, Washington, on
December 28, 1989.

Steven B. Wallace,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 80-667 Filed 1-10-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 83-NM-155-AD; Amdt. 39~
6468]

Airworthiness Directives; Airbus
Industrie Model A300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
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applicable to certain Airbus Model A300
series airplanes, which requires
repetitive eddy current inspections of
the left- and right-hand lower flanges of
gantries 1 to 5 between Frame 47 and
Frame 54, and repair, if necessary. This
amendment is prompted by results of
the manufacturer's full-scale fatigue
testing, which revealed cracks in the
lower flanges beteen Frame 47 and
Frame 54. Undetected fatigue cracks
could lead to reduced structural
capability of the fuselage.

EFFECTIVE DATE: February 12, 1990.

ADDRESSES: The aepplicable service
information may be obtained from
Airbus Industrie, Airbus Support
Division, Avenue Didier Daurat, 31700
Blagnac, France. This information may
be examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the
Standardization Branch, 9010 East
Marginal Way South, Seattle,
Washington.
FOR FURTHER INFORMATION CONTACT:
Mr. Greg Holt, Standardization Branch,
ANM-113; telephone (206) 431-1918.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive, applicable to
certain Airbus Industrie Model A300
series airplanes, which requires
repetitive eddy current inspections of
the left- and right-hand lower flanges of
gantries 1 to 5 between Frame 47 and
Frame 54, and repair, if necessary, was
published in the Federal Register on
September 11, 1989 (54 FR 37474).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the two
comments received.

One commenter supported the rule.

Another commenter noted that the
service bulletin does not have an
equivalency provision which allows
operators to purchase equivalent parts
manufactured in the United States, and
once the rule is adopted, the operator
must then request prior approval from
the FAA to install equivalent parts
under the alternate means of compliance
provision. The commenter recommended
that the FAA add a new provision which
would allow operators to make minor
changes in the accomplishment
instructions of an AD without prior
approval from the FAA. Such deviations
could be approved by the
manufacturer's Designated Engineering

Representative (DER) or the appropriate
FAA Principal Maintenance Inspector
(PMI). The FAA does not concur with
the commenter's suggestion. Where
parts equivalency (or repair) data
doesn't exist, it is essential that the FAA
have feedback as to the type of parts
being installed (or repairs being made),
and the FAA has determined it is
appropriate that the Manager of the
Standardization Branch approve any
such deviations to AD requirements.
Given that possible new relevant issues
might be disclosed during this process, it
is imperative that the FAA have such
feedback. Only by reviewing deviation
approvals, can the FAA be assured of
this feedback and of the adequacy of the
installed parts.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 66 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 12 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$31,680.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration

amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 87-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Airbus Industrie: Applies to Model A300
series airplanes, as listed in Airbus
Industrie Service Bulletin A300-53-2686,
dated March 13, 1989, certificated in any
category. Compliance is required within
30 days after the effective date of this
AD or upon the accumulation of 28,500
landings, whichever occurs later, unless
previously accomplished; and thereafter
at intervals not to exceed 4,500 landings.

To prevent reduced structural capability of
the fuselage, accomplish the following:

A. Perform eddy current inspection of the
left-hand and right-hand lower flanges of
gantries 1 to 5, between Frame 47 and Frame
54, in accordance with Airbus Industrie
Service Bulletin A300-53-266, dated March
13, 1989. If cracks are found, repair prior to
further flight, in accordance with the service
bulletin.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who will either concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Airbus Industrie, Airbus
Support Division, Avenue Didier Daurat,
31700 Blagnac, France. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17900 Pacific
Highway South, Seattle, Washington, or
at the Standardization Branch, 9010 Fast
Marginal Way South, Seattle,
Washington.

This amendment becomes effective
February 12, 1990.
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Issued in Seattle, Washington, on
December 28, 1989.
Steven B. Wallace,

Acting Manager, Transport Airplaze
Directorate, Aircraft Certification Service.

[FR Doc. 90-868 Filed 1-10-80; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 89-NM-149-AD; Amdt 39-6470]
Alrworthiness Directives; Boeing
Model 727 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

acTion: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Boeing Model 727 series
airplanes, which requires the addition of
a cotter pin to the landing gear control
selector valve actuator arm. This
proposal is prompted by one report of an
all wheels-up landing, due to a nut
missing from the landing gear control
selector valve actuator arm installation.
This condition, if not corrected, could
result in additional wheels-up landings.
EFFECTIVE DATE: February 12, 1990,
ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seatile,
Washington, or Seattle Aircraft
Certification Office, 2010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Kathi N. Ishimaru, Airframe Branch,
ANM-120S; telephone (206) 431-1525.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington,
98168,

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, applicable to
Boeing Model 727 series airplanes,
which requires installation of a self-
locking castellated nut and cotter pin on
the landing gear control valve actuator
arm, was published in the Federal
Register on August 24, 1968 (54 FR
35195).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter stated that a reported
lead time of 300 days for spare parts is

incompatible with the proposed 3,000
flight cycle compliance time, and
requested that the compliance time be
extended accordingly. The FAA does
not concur. The manufacturer has
advised the FAA that it has increased
its spare parts inventory to support this
AD. Therefore, the FAA does not
consider parts availability to be a
current problem.

Two commenters stated that tooling
requirements are not defined in the
applicable manufacturer’s service
bulletin. Both commenters stated that
the required machining tolerances
cannot be accomplished, on the
airplane, without tooling, The FAA
agrees with this comment. Since
issuance of the NPRM, the FAA has
reviewed and approved Boeing Service
Bulletin 727-32-0372, Revision 2, dated
December 14, 1989, which includes
suggested tooling to allow machining on
the airplane, In addition, the required
machining tolerances listed in the
service bulletin have been increased.
The AD has been revised to allow
modification in accordance with this
service bulletin.

One commenter requested that the
requirement for a penetrant inspection
of the cotter pin hole be eliminated
because it is not practical. This
commenter stated that both the actuator
arm and splined shaft are made of
aluminum alloy and are easily machined
without exposing the metal to damage
which would require a penetrant
inspection. Since the cotter pin hole is
very lightly loaded, the FAA concurs
with the request. The final rule has, in
effect, been revised to delete this
requirement since the applicable revised
service bulletin has deleted this
procedure from the accomplishment
instructions.

One commenter requested the
requirement for primer in the cotter pin
hole be eliminated because the primer
would fill the small hole. The FAA does
not agree with this request because the
primer is required for corrosion
protection. However, to eliminate the
probiem of plugging the hole, the revised
service bulletin now specifies that
installation of the cotter pin is to be
accomplished when the primer is wet.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
noted above, These changes will neither
increase the economic burden on any
operator, nor increase the scope of the
AD.

There are approximately 1,710 Model
727 series airplanes of the affected
design in the worldwide fleet, It is

estimated that 1,143 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1.5 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Parts cost is
negligible. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $68,580.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 29
continues to read as follows:

Authority: 48 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
january 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive;

Boeing: Applies to all Model 727 serles
airplanes certificated in any category.
Compliance required within the next
3,000 landings after the effective date of
this AD, unless previously accomplished,

To prevent nose and main landing gear
failure to extend properly due to a disconnect
of the landing gear control selector valyve
actuator arm, accomplish the following:
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A. Modify the selector valve actuator arm
and splined shaft, in accordance with Figure
1. of Boeing Service Bulletin 727-32-0372,
dated May 11, 1989, or Revision 2, dated
December 14, 1989.

B. An alternate means of compliance or
adjustment of the compliance time, which

rovides an acceptable level of safety, may
ge used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who will either concur or
comment, and then send it to the Manager,
Seattle Aircraft Certification Office.

C. Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtzin copies upon
request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17900 Pacific
Highway South, Seattle, Washington, or
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

This amendment becomes effective
February 12, 1990.

Issued in Seattle, Washington, on
December 28, 1989.

Steven B. Wallace,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 80-666 Filed 1-10-80; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 89-NM-41-AD; Amdt. 39-6469]
Airworthiness Directives; McDonnell

Douglas Model DC-9-10, 20, -30, -40,
-50, and C-9 (Military) Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
* acTiON: Final rule.

suMMARY: This amendment revises an
existing airworthiness directive (AD),
applicable to McDonnell Douglas Model
DC-9-10, -20, =30, 40, =50, and C-9
series airplanes, which currently
requires external eddy current
inspections for cracks in fuselage skin
and certain longerons on airplanes that
have accumulated more than 45,000
landings. This amendment reduces the
initial inspection compliance threshold
to 30,000 landings, and adds a
requirement to perform internal visual
inspections of certain longerons. This

amendment is prompted by additional
reports of cracked or failed skin and
longerons on airplanes with as few as
32,724 landings. This condition, if not
corrected, could result in degradation of
the structural integrity of the fuselage
and lead to rapid decompression of the
airplane.

EFFECTIVE DATE: February 12, 1990.

ADDRESSES: The applicable service
information may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Business
Unit Manager of Publications, C1-HCO
(54-60). This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the Los
Angeles Aircraft Certification Office,
3229 East Spring Street, Long Beach,
California.

FOR FURTHER INFORMATION CONTACT:
Mr. David Y.]. Hsu, Aerospace engineer,
Airframe Branch, ANM-122L, FAA,
Northwest Mountain Region, Los
Angeles Aircraft Certification Office,
3229 East Spring Street, Long Beach,
California 90806-2425; telephone (213)
988-5323.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations by revising AD 88~
24-08, Revision 1 (R1), Amendment 39—
6071 (54 FR 1675; January 17, 1989),
applicable to McDonnell Douglas Model
DC-8-10, -20, -30, —40, =50, and C-9
series airplanes, to require internal and
external inspections of fuselage skin and
longerons in the overwing area on
airplanes with 30,000 or more landings,
was published in the Federal Register on
May 30, 1989 (54 FR 22911).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The Air Transport Association (ATA),
on behalf of its member operators,
commented that the proposed rule
would unduly penalize operators who
have previously performed an internal
inspection for longerons 7 left through 7
right, since the proposed AD would
require an internal inspection of
longerons 10 left through 10 right. This
requirement would, in effect, require
certain operators to perform a second
internal inspection in as few as 500
cycles since the first inspection. The
FAA agrees. In order to relieve this
burden while still maintaining safe
inspection parameters, the final rule has
been revised to provide an optional
external eddy current inspection every
2,500 landings until compliance with the

full internal inspection requirements is
accomplished prior to the accumulation
of 7,500 landings after the effective date
of this amendment.

Two commenters suggested that it is
not necessary to perform both external
and internal repetitive inspections and
requested that the AD be revised to
require only one type of repetitive
inspection. The FAA agrees. The FAA
has determined that an external eddy
current inspection from longeron 10 left
through 10 right at a more frequent
interval will provide a level of safety
equivalent to that provided by combined
internal and external inspections of this
same area at the extended interval.
Paragraph E. of the final rule has been
revised accordingly to provide this
optional repetitive inspection schedule.

One commenter stated that the AD
should incorporate terminating action to
eliminate the requirement for repetitive
inspections. The FAA agrees. The FAA
has reviewed McDonnell Douglas
Service Rework Drawing SR09530132
and has determined that
accomplishment of the rework
procedure described in Revision B of
that drawing constitutes terminating
action for the repetitive inspection
requirements of this amendment. The
final rule has been revised accordingly.

Since issuance of the Notice, the FAA
has reviewed and approved McDonnell
Douglas Service Bulletin A53-230,
Revision 3, dated September 28, 1989.
This revision to the service bulletin is
essentially identical to Revision 2
(which was referenced in the Notice),
but adds instructions for fabrication of
rework parts. The final rule has been
revised to cite this latest revision as the
applicable service document.

Paragraphs A. and B. of the final rule
have been revised to clarify that the
initial external eddy current inspections
must be accomplished using both low
and high frequency eddy current
inspection techniques, as specified in
the applicable service bulletin.

In addition, as stated in the preamble
to the NPRM, one purpose of this action
was to lower the initial inspection
threshold to “prior to the total
accumulation of 30,000 landings." As
proposed, however, this reduction would
apply only to airplanes that had
accumulated at least 30,000 landings as
of the effective date of the AD. Since the
FAA's intent is to lower the threshold
for all airplanes, regardless of when
they reach that threshold, Paragraph B.
has been revised to require inspections
“prior to the accumulation of 30,000
landings or within 90 days after the
effective date of this amendment,
whichever occurs later.”
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After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed with
the changes previously described. The
FAA has determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

There are approximately 920 Model
DC-9 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 578 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 100 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$2,312,000.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 28, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49U.5.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89,

§39.13 [Amended]

2. Section 39.13 is amended by
amending Amendment 39-6108 (54 FR
1675; January 17, 1989) as follows;

McDonnell Douglas: Applies to Model DC-9
-10, -20, -30, —40, -50, and C-8 (Military)
series airplanes, certificated in any
category. Compliance is required as
indicated, unless previously
accomplished.

To prevent fatigue cracking and subsequent
failure of the fuselage skin or longerons,
accomplish the following:

A. Prior to the accumulation of 45,000
landings, or within 30 days after January 28,
1989, (the effective date of Amendment 39—
6108), whichever occurs later, unless
accomplished within the last 2,500 landings,
perform initial external low and high
frequency eddy current inspections of the
fuselage skin and longerons from longeron 7
left through 7 right, in accordance with the
accomplishment instructions of McDonnell
Douglas DC-9 Alert Service Bulletin A53-230,
Revision 3, dated September 28, 1989, within
the range of fuselage stations for the
particular series airplanes as specified in
Table 1 of the service bulletin.

Note: Inspections performed in accordance
with McDonnell Douglas DC-8 Alert Service
Bulletin A53-230, N/C, dated November 2,
1988, Revision 1, dated December 22, 1988, or
Revision 2, dated April 21, 1989, meet the
requirements of this paragraph.

B. Prior to the accumulation of 30,000
landings, or within 90 days after the effective
date of this amendment, whichever occurs
later, unless accomplished within the last
2,500 landings, perform initial external low
and high frequency eddy current inspections
of the fuselage skin and longerons from
longeron 7 left through 7 right, in accordance
with the accomplishment instructions of
McDonnell Douglas DC-9 Alert Service
Bulletin A53-230, Revision 3, dated
September 28, 1989, within the range of
fuselage stations for the particular series
airplanes as specified in Table 1 of that
Service Bulletin,

Note: Inspections performed in accordance
with McDonnell Douglas DC-8 Alert Service
Bulletin A53-230, N/C, dated November 2,
1988; Revision 1, dated December 22, 1988; or
Revision 2, dated April 21, 1989; meet the
requirements of this paragraph.

C. Prior to the accumulation of 2,500
landings after the accomplishment of the
external inspections in accordance with
paragraph A. or B., above, perform an aided
visual inspection of the longerons from
longeron 10 left through 10 right from inside
the fuselage, in accordance with the
accomplishment instructions of McDonnell
Douglas DC-9 Alert Service Bulletin A53-230,
Revision 3, dated September 28, 1989, within
the range of fuselage stations for the
particular series airplanes as specified in
Table 2 of that Service Bulletin.

D. As an option to the initial visual
inspections required by paragraph C., above,
for airplanes that have previously
accomplished an internal visual inspection of
only longerons 7 left through 7 right prior to
the effective date of this amendment: Prior to

the accumulation of 2,500 landings after that
internal visual inspection, perform an
external high frequency eddy current
inspection of longerons 8 left through 10 left,
and 8 right through 10 right, within the range
of fuselage stations for the particular series
airplanes, as specified in Table 2'of
McDonnell Douglas DC-9 Alert Service
Bulletin A53-230, Revision 3, dated
September 28, 1989. Repeat this external eddy
current inspection at intervals not to exceed
2,500 landings until the internal visual
inspection (of longerons 10 left through 10
right) required by paragraph C., above, is
accomplished prior to the accumulation of
7,500 landings after the effective date of this
amendment.

E. Except as provided by paragraph D.,
above, conduct repetitive inspections
according to either paragraph E.1, or E:2,,
below:

1. Repeat the external eddy current and
internal visual inspections as required by
paragraphs A., or B,, and C. above, at
intervals not to exceed 5,800 landings; or

2. Repeat the external eddy current
inspections as required by paragraph A. or B.,
above, from longerons 10 left through 10 right
at intervals not to exceed 2,500 landings.

F. If cracks are detected, prior to further
flight, repair in accordance with McDonnell
Douglas DC-9 Alert Service Bulletin A53-230,
Revision 3, dated September 28, 1989. If
Option II, Condition 2, of the Service Bulletin
is selected, accomplish removal of interim
repair doubler(s) and accomplish permanent
longeron repair(s) within 2,500 landings after
installation of the interim repair doublers.

G. Completion of the rework procedure
defined in McDonnell Douglas Service
Rework Drawing SR09530132, Revision B,
dated July 28, 1989, constitutes terminating
action for the repetitive inspection :
requirements of this AD.

H. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who will either concur or
comment and then send it to the Manager,
Los Angeles Aircraft Certification Office,
FAA, Northwest Mountain Region.

L. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90848, Attention:
Business Unit Manager of Publications,
CI-HCO (54-80). These documents may
be examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the l,os
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Angeles Aircraft Certification Office,
3229 East Spring Street, Long Beach,
California.

This amendment amends Amendment
39-6108, AD 88-24-08-R1.

This amendment becomes effective
February 12, 1990.

Issued in Seattle, Washington, on
December 28, 1989.
Steven B. Wﬂllaﬂ.
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 90-863 Filed 1-10-80; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 89-CE-20-AD; Amdi. 39-6471}
Alrworthiness Directives; deHavilland

Models DHC-2 Mk. | (L-20CA, YL-20, U6,
U-6A) and DHC-2 Mk. li Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to deHavilland Models DHC-
2 Mk. I and DHC-2 Mk. II airplanes,
which supersedes AD 54-11-01, and
requires inspections for cracks and
distorted rivets at the horizontal
tailplane to fuselage front attachment
brackets and replacement of these
brackets if cracked. This action extends
the serial number effectivity of the AD
and introduces additional modifications
for these airplanes. This action is
prompted by new service information
from the manufacturer which will
prevent failure of these brackets and the
resultant loss of the airplane.
DATES: Effective February 13, 1990.
Compliance: As prescribed in the
body of the AD.

ADDRESSES: deHavilland Service
Bulletin (S/B) No. 2/42, Revision C,
dated February 2, 1989, applicable to
this AD, may be obtained from Boeing of
Canada Ltd., deHavilland Division,
Garratt Boulevard, Downsview, Ontario,
Canada M2K 1Y5. This information may
also be examined at the FAA, Central
Region, Office of the Assistant Chief
Counsel, Room 1558, 601 East 12th
Street, Kansas City, MO 64106.

FOR FURTHER INFORMATION CONTACT:
Mr. John Maher, Airframe Branch, New
York Aircraft Certification Office, FAA,
New England Region, 181 Scuth Franklin
Avenue, Valley Stream, New York
11581; Telephone (516) 791-6220.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an AD
superseding AD 54-11-01 and requiring

inspections for cracks and distorted
rivets at the horizontal tailplape to
fuselage front attachment and
replacement, as necessary, on certain
deHavilland Models DHC-2 Mk. I and
DHC-2 Mk. I airplanes was published
in the Federal Register on September 11,
1989 (54 FR 37476). The proposal was to
supersede AD 54-11-01 and require
initial and repetitive inspections for
cracks in the horizontal tailplane to
fuselage Pre-Modification No. 2/1338
attachment brackets, P/N C2-FS-543A
and P/N C2-FS-544A, and distorted
rivets in the brackets on deHavilland
Models DHC-2 Mk. I and DHC-2 Mk. Il
airplanes. Replacement of cracked
brackets and distorted rivets with new
brackets, P/N C2FS1589 and P/N
C2FS1590, and bolts, AN174-H12A, in
Modification No. 2/1338, would be
required to be accomplished prior to
further flight. Pre-Modification 2/1338
brackets, P/N C2-FS5-543A and P/N C2-
FS-544A are no longer available, AD 54—
11-01 required that the % inch diameter
forward attachment bolts must be
replaced every 1000 hours time-in-
service, and the new AD will continue to
require this replacement of these bolts
per S/B No. 2/42. The proposal resulted
from additional service information
developed by the manufacturer after AD
54-11-01 was issued. AD 54-11-01 was
issued in 1954 and is applicable to
certain serial numbered deHavilland
Models DHC-2 Mk. I and DHC-2 Mk. IT
airplanes, with the exception of the
agricultural model. That AD was based
on information presented in deHavilland
Technical News Sheets (TNS) Nos. 73
and 75, Series B, which specified
repetitive inspections for cracks of the
tailplane to fuselage front attachment
brackets, inspections for distorted rivets
therein, and replacement of damaged
parts with new parts. Also, the tailplane
front attachment bolts were to be
replaced at every 1000 hours repetitive
inspection.

During production of the Model DHC~
2 Mk. 1 airplanes, the TNS were never
updated to include airplanes with serial
numbers (S/N) 619 through 1056. It was
not until S/N 1057 was produced that
Modification No. 2/1338 was
incorporated on the production line.
This modification involves the
installation of thicker brackets and
rivets, and eliminates the need for the
1000 hour repetitive inspections.

Consequently, deHavilland issued S/B
No. 2/42, dated Augnst 14, 1987, to
include airplane S/N 1 through 1056 for
the inspections, and to introduce
Modification No. 2/1338, or Agriculture
Modification 2/984, as applicable, with
new replacement brackets for damaged

Pre-Mod parts. Revision C to S/B No. 2/
42 dated February 2, 1989, was issued to
revise Figure 2 and change from
AN458AD6-5 and -6 rivets to
AN470AD6-5 and -8 rivets.

Transport Canada which has
responsibility and authority to maintain
the continuing airworthiness of these
airplanes in Canada made this bulletin
and the actions recommended therein by
the manufacturer mandatory by
issuance of Canadian AD CF-54-08R1 to
agsure the continued airworthiness of
the affected airplanes. On airplanes
operated under Canadian registration,
this acticn has the same effect as an AD
on airplanes certified for operation in
the United States. The FAA relies upon
the certification of Transport Canada
combined with FAA review of pertinent
documentation in finding compliance of
the design of these airplanes with the
applicable United States airworthiness
requirements and the airworthiness and
conformity of products of this design
certificated for operation in the United
States.

The FAA has examined the available
information related to the issuance of
deHavilland S/B No. 2/42, Revision C,
dated February 2, 1989, and Canadian
AD CF-54-08R1 by Transport Canada,
and concluded that the condition
addressed by S/B No. 2/42, revision C,
dated February 2, 1989, and Canadian
AD CF-54-08R1 was an unsafe
condition that may exist on other
products of this type design certificated
for operation in the United States.
Accordingly, the FAA proposed an
amendment to part 39 of the Federal
Aviation Regulations to include an AD
on this subject which supersedes AD 54—
11-01.

Interested persons have been afforded
an opportunity to comment on the
proposal. No comments or objections
were received on the proposal or the
FAA determination of the related cost to
the public. Accordingly, the proposal is
adopted without change except for
minor editorial corrections.

The FAA has determined that this
regulation involves 166 airplanes at an
approximate one time cost of $440 for
inspection and replacement of brackets
for each airplane, or a total one-time
fleet cost of $73,040. A typographical
error in the NPRM indicated a bracket
replacement cost of $270 instead of $240
per airplane, however, the fleet costs
were shown correctly at a total of
$73,040. The cost of compliance with the
proposed AD is so small that the
expense of compliance will not have a
significant financial impact on any small
entities operating these airplanes.
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The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels

of government. Therefore, in accordance °

with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment. Therefore, I
certify that this action (1) is not a “major
rule” under the provisions of Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act. A copy of the
final evaluation prepared for this action
is contained in the regulatory docket. A
copy of it may be obtained by contacting
the Rules Docket at the location
provided under the caption
“ADDRESSES”,

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
superseding AD 54-11-01 with the
following new AD:

Dehavilland: Applies to Models DHC-2 Mk. I
{including L-20A, YL~20, U-6, and U-8A),
and DHC-2 Mk. II (serial numbers 1
through 1056) airplanes certificated in
any category.

Compliance: Required as indicated in the
body of the AD. To ensure the structural
integrity of the horizontal tailplane to
fuselage front attachment brackets,
accomplish the following:

(a) Within the next 200 hours time-in-
service (TIS), or prior to the accumulation of
1000 hours TIS, whichever occurs later after
the effective date of this AD, unless already
accomplished per the requirements of AD 54~
11-01, and thereafter at intervals not to
exceed 1000 hours TIS:

(1) Inspect attachment brackets, part
number (P/N) C2-FS-543A and P/N C2-FS-
544A for cracks and distorted rivets in

accordance with paragraph ‘A’ of the
*ACCOMPLISHMENT INSTRUCTIONS" in
deHavilland Service Bulletin (S/B) No. 2/42,
Revision C, dated February 2, 1989.

(2) Prior to further flight replace any
distorted rivets as indicated in the above S/B,
paragraph 'B’, and any cracked brackets as
indicated in paragraph 'C’ of the Service
Bulletin.

(b) At each interval not exceeding 1000
hours TIS since the last bolt replacement,
replace all % inch diameter forward
attachment bolts on the tailplane front
attachment brackets with new bolts, P/N
AN174-H12A, in accordance with /B No. 2/
42 Rev C,

(c) The repetitive inspections or
modifications in paragraph (a) of this AD are
not required on airplanes modified in
accordance with deHavilland Modification
No. 2/1338, or Agriculture Modification No.
2/984, as applicable.

(d) Airplanes may be flown in accordance
with FAR 21.197 to a location where the
requirements of this AD may be
accomplished.

(e) An alternate method of compliance or
adjustment of the initial or repetitive
compliance times, which provides an
equivalent level of safety, may be approved
by the Manager, New York Aircraft
Certification Office, FAA, New England
Region, 181 South Franklin Avenue, Valley
Stream, New York 11581.

Note: The request should be forwarded
through an FAA Maintenance Inspector, who
may add comments and then send it to the
Manager, New York Aircraft Certification
Office. All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to Boeing of Canada,
Ltd; deHavilland Division, Garratt Boulevard,
Downsview, Ontario, Canada M3K 1Y5;
Telephone (416) 633-7310; or may examine
these documents at the FAA, Central Region,
Office of the Assistant Chief Counsel, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106.

This amendment supersedes AD 54~
11-01.

Issued in Kansas City, Missouri, on
December 28, 1989.
J. Robert Ball,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 90-664 Filed 1-10-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 89-NM-159-AD; Amdt.
39-6430]

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTioN: Final rule.

sumMMARY: This amendment revises an
existing airworthiness directive (AD),
applicable to certain Boeing Model 747

series airplanes, which currently
requires that the FAA-approved
maintenance inspection program include
inspections which will give no less than
the required damage tolerance rating
(DTR] for each Structural Significant
Item (SSI) listed in Boeing Supplemental
Structural Inspection Document (SSID).
As a result of a reassessment of the
inspections required for certain SSI's,
the Model 747 SSID has been revised by
the aircraft's manufacturer to
incorporate additional inspections. This
amendment requires that operators of
the candidate fleet of airplanes adjust
their FAA-approved maintenance
inspection programs to provide no less
than the DTR’s listed in the later
revision of the SSID. Failure to detect
cracks in an SSI would result in a loss of
structural integrity.

DATES: Effective February 12, 1990.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
12, 1990. 2

ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard H. Yarges, Airframe Branch,
ANM-120S; telephone (206) 431-1925.
Mailing address: FAA Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations by revising AD 84—
21-02, Amendment 39-4936 (49 FR 48890;
November 13, 1984), applicable to
Boeing Model 747 series airplanes, to
require additional or revised
inspections, was published in the
Federal Register on September 15, 1989
(54 FR 38248).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the one
comment received.

Only one comment was received and
it stated no objection to the rule as
proposed.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
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safety and the public interest require the
adoption of the rule as proposed.

There are approximately 115 Model
747 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 8 operators have 73
airplanes of U.S. registry that will be
affected by this AD, that it'will take
approximately 50 manhours per airplane
to accomplish the required actions, and
100 manhours per operator to update its
maintenance program. Estimating the
average labor cost to be $40 per
manhour, the cost to amend the
maintenance program will be $24,000
and the cost to accomplish the
inspections will be $146,000. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$170,000.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety, Incorporation by
reference.

Adoption of the Menhent

Accordingly, pursuant to the authority
. delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:
1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 49
U.S.C. 106(g) (Revised Pub. L. 97449, January
12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
amending AD 84-21-02, Amendment 39—
4936 (49 FR 48890; November 13, 1984),
to read as follows:

Boeing; Applies to Model 747 series
airplanes, certificate in any category,
listed in § 3.0 of Boeing Document No,
D6-35022, “Supplemental Structural
Inspection Document” (SSID), Revision
C, dated April 1989,

Compliance is required as indicated in the
body of the AD, unless previously
accomplished.

To ensure the continuing structural
integrity of the total Boeing Model 747 fleet,
gccomplish the following on the candidate

eel:

A. Within 3 months after the effective date
of this amendment, incorporate a revision
into the FAA-approved maintenance
inspection program which provides no less
than the required Damage Tolerance Rating
(DTR) for each Structural Significant Item
(SSI) listed in Boeing Document D6-35022,
Revision C, dated April 1889. (The required
DTR value for each SSI is listed in the
document.) The revision to the maintenance
program shall include and be implemented in
accordance with the procedures in §§ 5.0 and
6.0 of the SSID,

B. Cracked structure must be repaired
before further flight, in accordance with an
FAA-approved method.

C. Aircraft may be ferried to a maintenance
base for required repair, in accordance with
FARs 21.197 and 21.199.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who will either concur or
comment, and then send it to the Manager,
Seattle Aircraft Certification Office.

E. Operators who have acceptably
incorporated Boeing Document No. D6-35022,
Revision C, dated April 1989, into their
approved maintenance program are exempt
from the provisions of this AD.

Note: Acceptable incorporation is
considered to include the reporting
requirements of § 8.0 of the SSID.

The revision to the maintenance
program shall include and be
implemented in accordance with the
procedures specified in Boeing
Supplemental Structural Inspection
Document (SSID) D8-35022, Revision C,
dated April 1989. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with § U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124. Copies may
be inspected at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington; or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington; or at the Office of the
Federal Register, 1100 L Street NW.,
Room 8301, Washington, DC.

This amendment amends Amendment
894936, AD 84-21-02.

Issued in Seattle, Washington, on
December 11, 1989,
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service,

[FR Doc. 90-669 Filed 1-10-90; 8:45 am]
BILLING CODE 4810-13-M

14 CFR Part 39

[Docket No. 89-NM-177-AD; Amdt.
39-6472]

Airworthiness Directives; Gulfstream
Aerospace Model G-Il (1159), G-Il
(1159A), G-1IB (11588), and G-IV
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Gulfstream Model G-1I,
G-II1, and G-1IB series airplanes, and to
certain Model G-IV series airplanes,
which requires repetitive inspections of
the takeoff warning systems to ensure
proper operation, and repair or
modification, if necessary. This
amendment is prompted by a recent
report of an inoperative takeoff warning
system on a Model G-I series airplane,
and possible malfunction of the warning
system on the Model G-IV series
airplane under certain atmospheric
conditions. This condition, if not
corrected, could result in an airplane
taking off in an unsafe takeoff
configuration.

DATE: Effective February 13, 1990.
ADDRESSES: The applicable service
information may be obtained from
Gulfstream Aerospace Corporation, P.O.
Box 2206, M/S D-10, Savannah, Georgia
31402~-9980. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the FAA,
Small Airplane Directorate, Atlanta
Aircraft Certification Office, 1669
Phoenix Parkway, Suite 210C, Atlanta,
Georgia.

FOR FURTHER INFORMATION CONTACT:
Mr. James H. Williams, ACE-130A;
telephone (404) 891-3020. Mailing
address: FAA, Small Airplane
Directorate, Atlanta Aircraft
Certification Office, 1669 Phoenix
Parkway, Suite 210C, Atlanta, Georgia
30349.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
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Aviation Regulations to include an
airworthiness directive, applicable to all
Gulfstream Model G-1I, G-11I, and G-1IB
series airplanes, and to certain Model
G-IV series airplanes, which requires
repetitive inspections of the takeoff
warning system to ensure proper
operation, and repair or modification, if
necessary, was published in the Federal
Register on September 25, 1989 (54 FR
39189).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Several commenters supported the
rule, but objected to the repetitive
inspections since these inspections have
been established in their computerized
maintenance program or are required as
part of their Maintenance Manuals.
They further stated that most, if not all,
Gulfstream operators have
accomplished the initial inspection, so to
issue an AD is redundant, unnecessary,
and results in an additional
administrative burden to the operator.
The FAA does not concur. The
Gulfstream Customer Bulletin and the
operator's maintenance manuals are not
mandatory. Therefore, the FAA has
determined that this AD is necessary to
ensure the accomplishment of the initial
inspection and the repetitive inspections
on all affected airplanes.

One commenter recommended that
the repetitive inspection interval should
be changed from every 150 hours time-
in-service to 12-month intervals. The
commenter further stated that this
change should be made considering the
varied utilization rates of corporate
aircraft, and that historical data reveals
lack of problems associated with the
takeoff warning system. The FAA does
not concur with the request to extend
the repetitive inspection interval.

The FAA has determined that the
interval proposed is the maximum
permissible inspection time allowed
without compromising air safety.
However, if an operator can provide
substantiating data to the FAA that will
justify a change in the repetitive
inspection interval specified in the AD,
and still maintain an acceptable level of
safety, that request will be considered in
accordance with the provisions of
paragraph D. of the final rule.

One commenter recommended
repetitive functional checks at 300-hour
cycles for the Gulfstream IV series
airplanes, rather than an operational
check, to allow operators to verify the
system’s integrity every other inspection
cycle, The functional check can be
performed by the flight crew quickly and

with relative ease, while the operational
check is a time consuming procedure
that requires an engine ground run with
a protractor attached to the throttle
quadrant to verify certain actions at
various degrees of throttle movement.
Should a problem present itself during
the functional test, an operator could
perform an operational check, if needed,
to repair the system. the FAA partially
concurs. Upon further investigation, the
FAA has determined that a functional
test, which is less burdensome, would
provide adequate testing without
affecting safety. Paragraph C. of the
final rule has been revised accordingly.
However, the FAA has determined that
the repetitive interval as proposed is the
maximum permissible inspection time
allowed without compromising air
safety. If an operator can provide
substantiating data to the FAA that the
functional check at the 300-hour
inspection interval will provide an
acceptable level of safety, that request
will be considered in accordance with
the provisions of paragraph D., of the
final rule.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
noted above,

There are approximately 531
Gulfstream Model G-1I, G-IIB, G-11I,
and G-IV series airplanes of the
affected design in the worldwide fleet. It
is estimated that 440 airplanes of U.S.
registry will be affected by this AD. It
will take approximately 2 manhours per
airplane to accomplish the operational
checks for the Model G-1I, G-1IB and G-
III series airplanes, and approximately
12 manhours to accomplish the
operational checks and modification for
the Model G-IV series airplanes, The
average labor cost will be $40 per
manhour. The estimated cost for the
required modification parts for the

Model G-IV series airplanes is $540 per

airplane. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $109,460.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it ig
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is

not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket, A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 89 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C, 1354(a), 1421 and 1423;
49 U.5.C. 108(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.88.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Gulfstream: Applies to all Model G-I (G-
1159), G-1II (1159A), G-IIB (1159B) and
certain G-IV, Serial Numbers 1000
through 1092, series airplanes,
certificated in any category. Compliance
is required as indicated, unless
previously accomplished.

To prevent an airplane taking off in an
unsafe takeoff configuration, accomplish the
following:

A. For all Model G-I (G-1159) and G-1IB
(G-1159B) series airplanes: Within 25 hours
time-in-service after the effective date of this
AD, and thereafter at intervals not to exceed
150 hours time-in-service, perform an
operational check of the takeoff warning
system, and repair, if necessary, in
accordance with Gulfstream Aerospace
Customer Bulletin Number 388, Amendment
1, dated August 15, 1989, If the system does
not function properly, it must be repaired
prior to further flight, in accordance with the
Customer Bulletin,

B. For all model G-III (G-1159A) series
airplanes: Within 25 hours time-in-service
after the effective date of this AD, and
thereafter at intervals not to exceed 150 hours
time-in-service, perform an operational check
of the takeoff warning system, in accordance
with Gulfstream Customer Bulletin Number
106, dated May 1, 1989, If the system does not
function properly, it must be repaired prior to
further flight, in accordance with the
Customer Bulletin.

C. For Model G-IV series airplanes, Serial
Numbers 1000 through 1002: Within 25 hours
time-in-service after the effective date of this
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AD, perform an operational check and
modification of the takeoff range warning
indication switches, in accordance with
Culfstream Aircraft Service Change Number
122, dated May 31, 1989. A functional check
must be repeated at intervals not to exceed
150 hours time-in-service. If the system does
not function properly, it must be repaired
prior to further flight, in accordance with the
Service Change.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Atlanta Aircraft Certification Office, FAA,
Small Airplane Directorate.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI) or Principal Avionics
Inspector (PAI), who will either concur or
comment, and then send it to the Manager,
Atlanta Aircraft Certification Office. '

E. Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Gulfstream Aerospace
Corporation, P.O. Box 2208, M/S D-10,
Savannah, Georgia 31402-9980. These
documents may be examined at the '
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or at the FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office, 1669 Phoenix
Parkway, Suite 210C, Atlanta, Georgia.

This amendment becomes effective
February 13, 1990.

Issued in Seattle, Washington, on
December 29, 1989,

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 90-665 Filed 1-10-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 95
[Docket No. 26083; Amdt. No. 354]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. These regulatory
actions are needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

EFFECTIVE DATE: January 11, 1990.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures Standards
Branch (AFS-420), Technical Programs
Division, Flight Standards Service
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 85 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route or
any portion of that route, as well as the
changeover points (COPs) for Federal
airways, jet routes, or direct routes as
prescribed in part 95. The specified IFR
altitudes, when used in conjunction with
the prescribed changeover points for
those routes, ensure navigation aid
coverage that is adequate for safe flight
operations and free of frequency
interference. The reasons and
circumstances which create the need for
this amendment involve matters of flight
safety, operational efficiency in the
National Airspace System, and are
related to published aeronautical charts
that are essential to the user and
provide for the safe and efficient use of
the navigable airspace. In addition,
those various reasons or circumstances
require making this amendment
effective before the next scheduled
charting and publication date of the
flight information to assure its timely
availability to the user. The effective
date of this amendment reflects those

considerations. In view of the close and
immediate relationship between these
regulatory changes and safety in air
commerce, I find that notice and public
procedure before adopting this
amendment are unnecessary,
impracticable, and contrary to the public
interest and that good cause exists for
making the amendment effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is s0 minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 85

Aircraft, Airspace.

Issued in Washington, DC on December 8,
1989,
Daniel C, Beaudette,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
part 95 of the Federal Aviation
Regulations (14 CFR part 95) is amended
as follows effective at 0901 g.m.t.

PART 95—[AMENDED]

1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 1348, 1354, and 1510; 49
U.S.C. 106(g) (Revised Pub. L. 97-449, January
12, 1983); and 14 CFR 11.49(b)(2).

2. Part 95 is amended as follows:
BILLING CODE 4910-13-M
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REVISIONS TO MINIMUM ENROUTE IFR ALTITUDES & CHANGEOVER POINTS
AMENDMENT 354 EFFECTIVE DATE, JANUARY 11, 1990

T0

§95.1001 DIRECT ROUTES-U.S.
5 AMINDED TO READ B PART

(OLUMBIA, MO VOR{OME  SEDALIA, MD MO

§95.1007 DIRECT ROUTES-U.S.

ATLANTIC ROUTES

B AMBOD TO RIAD W PART

AS3S
BIMINI, BF NDB STELLA MARIS, BF NOB
VIA BIMINI NDB 121.00/
132.56
*1300 - MOCA
STELLA MARIS, BF NDB GRAND TURX, BF NDB
*1300 - MOCA

§95.6010 VOR FEDERAL AIRWAY 10
15 AMBNDED TO READ ¥ PARY

UTCHAELD, MI VORTAC U5 CAMADIAM BORDER

§95.6018 VOR FEDERAL AIRWAY 18
B AMINDED TO READ B PARY

GUTHRIE, TX VORTAC
*3500 - MOCA

MILLSAP, TX VORTAC

§95.6070 VOR FEDERAL AIRWAY 70
5 AMENOE TO READ NN PAXT

RAYMO, TX FIX SMNE, TX FIX
1600 - MOCA

HAE, TX AX JETTY, TX FiX
*1500 « MOCA

§95.6120 VOR FEDERAL AIRWAY 120
B AMINDED TO READ M PART

m%‘iﬁm PASS, 1D VOR/ *CHARL, MT FiX

*16000 - MRA
*13000 - MCA CHARL FIX, € BRD
#9200 « MOCA

§95.6138 VOR FEDERAL AIRWAY 138
B AMBIDED TO READ W FAXT

PIETY. WY FIX SIDNEY. NE VORTAC

§95.6332 VOR FEDERAL AIRWAY 382
B AMENDED BY ASDING

RAND JUNCTION. CO
VORTAC
. "14000 - MCA CONES VOR/DME, SE 8ND
CONES, CO VOR/DME *DURANGO, CO VOR/DME
12000 - MCA DURANGO VOR/DME, NW 8ND

"CONES, CO VOR/OME

§95.5407 VOR FEDERAL AIRWAY 407
5 AMENDED TO READ N PARY

JMIE, TX Fix JETTY, X FIX
*1500 - MOCA

§95.6433 VOR FEDERAL AIRWAY 433
15 AMINDED TO RIAD N PART

DUPONT, DE VORTAC SOMTO. PA FIX
*2400 - MOCA

SOMTO, PA FIX YARDLEY, PA VORTAC
*1400 - MOCA

§95.6445 VOR FEDERAL AIRWAY 443
15 AMINDID TO READ N PART

DUPONT, DE VORTAC SOMTO, PA FIX

YARDLEY, PA VORTAC

FROM 10

§95.5139 VOR FEDERAL AIRWAY 139
5 AMENDED TO READ M PART

WNDY, RI FIX BURDY. MA RX
BURDY, MA FiX SEEOY. NH FIX
*1500 - MOCA

§95.6175 VOR FEDERAL AIRWAY 173
B AMBNDID TO 2WAD W PART

*MADUP, IA RX **5500

SIOUX CITY, A VORTAC *5500

§95.6188 VOR FEDERAL AIRWAY 183
B AMENDED TO READ M PART

CARLETON, M! VORTAC U.S CANADIAN BORDER 3000

§95.6214 VOR FEDERAL AIRWAY 214
5 AMDIOI TO MAD & PAXT

DUPONT, DE VORTAC SOMTO, PA AX

*2400 - MOCA
SOMTO, PA FiX YARDLEY, PA VORTAC
*1400 - MOCA

§95.6231 YOR FEDERAL AIRWAY 23}
B AMENDED TO READ B PART

TUFFY, MT A *MUSSOULA, MY VORTAC
S BNO 12000
N 3ND 9000
*10000 - MCA MISSOULA VORTAC, § BND

§95.6297 VOR FEDERAL AIRWAY 297
B ANDOD 10 HAD v PARY

RONDO, M! FIX PELLSTON, M! VORTAC

5 AMENDED TO DELETE

U.5. CANADIAN BORDER CARLETON, MI VORTAC

§95.6301 VOR FEDERAL AIRWAY 301
1 AMENOED TO BEAD IV PART

KLOGE, CA FiX RUMSY, CA FIX
RUMSY, CA FIX WILLIAMS, CA VORTAC

§95.6448 VOR FEUERAL AIRWAY 448
1§ AMINDED 1D READ W PARY

CLASS, 10 fIX KAUSPELL. MT VOR/OME  *}2000
%9600 - MOCA

§95.6451 VOR FEDERAL AIRWAY 451
1§ AMINDED TO READ IN PARY

GROTON, CT VOR AVONN, R FIX

AVONN, RI FIX HURDY, MA AX

BURDY, MA AX SELDY, NH AIX
*1500 - MOCA

§95.6536 VOR FEDERAL AIRWAY 3536
1§ AMENDED TO READ IN PART

CELIR, MT FiX *KAUSPELL, MT VOR/
DME
SW SNOD
NE BND
*9000 - MCA KALISPELL VOR/OME, E BND
KAUSPELL, MT VOR/DME GAPAR, MT FiX
*10900 - MOCA
CHOTE, MT AX
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FROM

§95.7006 JET ROUTE NO. 6

LANCASTER, PA VORTAC
BROADWAY, NJ VOR/DME
SPARTA, NJ VORTAC
ALBANY, NY VORTAC

§95.7054 JET ROUTE NO. 54

OLYMPIA, WA VORTAC

#MEA 1S ESTABLISHED WITH A GAP IN NAVIGATION SIGNAL COVERAGE.

BAKER, OR VORTAC

§95.7090 JET ROUTE NO. 50

SEATTLE, WA VORTAC
MOSES LAKE, WA VOR/DME

#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION SIGNAL COVERAGE.

HELENA, MT VORTAC

§95.7228 JET ROUTE NO. 228

LANCASTER, PA VORTAC
BROADWAY, NJ VOR/DME
SPARTA, NJ VORTAC
ALBANY, NY VORTAC

§95.7589 JET ROUTE NC. 589

ROSEBURG, OR VOR/DME
CORVALLIS, OR VOR/DME

T0

IS AMENDED BY ALDING

BROADWAY, NJ VOR/DME
SPARTA, NJ VORTAC
ALBANY, NY VORTAC
PLATTSBURGH, NY VORTAC

IS AMENDED TO READ iN PART

BAKER, OR VORTAC

BOISE, ID VORTAC

IS AMENDED TO READ IN PART

MQOSES LAKE, WA VOR/DME
HELENA, MT VORTAC

MILES CITY, MT VORTAC

IS DELETED

BROADWAY, NJ VOR/DME
SPARTA, NJ VORTAC
ALBANY, NY VORTAC
PLATTSBURGH, NY VORTAC

IS ADDED TO READ

CORVALLIS, OR VOR/DME
U.S. CANADIAN BORDER

MEA =~ MAA

#29000

18000

18000
#28000

28000
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§95.8003 VOR FEDERAL AIRWAYS CHANGEOVER POINTS

AIRWAY SEGMENT CHANGEOVER POINTS

DISTANCE

V-94
IS AMENDED BY ADDING

SCURRY, TX VORTAC GREGG COUNTY, TX VORTAC SCURRY

V-382
IS AMENDED BY ADDING

CONES, CO VOR/DME DURANGO, CO VOR/DME 25 CONES

§95.8005 JET ROUTES CHANGEOVER POINTS

AIRWAY SEGMENT CHANGEQVER POINTS

DISTANCE FROM

J-90
1S AMENDED BY ADDING

HELENA, MT VORTAC MILES CITY, MT VORTAC HELENA

J-589
IS AMENDED BY ADDING

CORVALLIS, OR VOR/DME VICTORIA, CANADA VOR/ 100 CORVALLIS
DME

FR Doc, 90-670 Filed 1-10-80; 8:45 am]
BILLING CODE 4910-13-C
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Soclal Security Administration

20 CFR Parts 404, 410, 416, and 422
RIN 0960-AB85

Federal Old-Age, Survivors, and
Disability Insurance Benefits; Black
Lung Benefits; Supplemental Security
Income for the Aged, Blind, and
Disabled; Organization and
Procedures; Application of Circuit
Court Law

AGENCY: Social Security Administration,
HHS.
AcTION: Final rule.

sUMMARY: These final regulations
implement a new policy for applying
holdings of the United States Courts of
Appeals that we determine conflict with
Social Security Administration (SSA)
policy in adjudicating claims under title
II and title XVI of the Social Security
Act (the Act) and title IV, Part B of the
Federal Mine Safety and Health Act of
1977. The regulations explain the
manner in which we will apply those
holdings, and as part of that policy,
describe the limited conditions under
which we may decide to relitigate the
issue(s) decided by a circuit court in a
particular case.

EFFECTIVE DATES: These amendments
are effective January 11, 1990.

FOR FURTHER INFORMATION CONTACT:
Philip Berge, Legal Assistant, 3-B—4
Operations Building, 6401 Security
Boulevard, Baltimore, Maryland 21235,
(301) 965-1769.

SUPPLEMENTARY INFORMATIONR: On
November 18, 1988, we published at 53
FR 46628 proposed rules to implement a
new policy for applying circuit court
holdings that cenflict with SSA policy.
In general, those proposed rules
provided that, when we determine that a
circuit court holding conflicts with that
policy and the Government does not
seek further review of the decision (or is
unsuccessful on seeking further reviewy),
we will publish an Acquiescence Ruling
describing the administrative case and
the court decision, identifying the
issue(s), and explaining how we will
apply the holding at all levels of
administrative adjudication within the
circuit. The proposed rules also
provided a procedure for readjudicating
claims decided after the date of a circuit
court decision, but before the date that
we publish an Acquiescence Ruling. The
proposed rules provided for the
relitigation of issue(s) within a circuit

when circumstances arise which bring
into question whether the circuit court
would reseach the same conclusion on
an issues(s) if the issue(s) were
presented to the court again. Finally, the
proposed rules defined the conditions
under which we would rescind an
Acquiescence Ruling as obsolete.

We received 14 comments in response
to the NPRM. Seven comments were
submitted by private attorneys or law
school professors, and five expressed
the views of legal service or claimant
advocacy organizations, In addition, the
Chairman of the Administration
Conference of the United States (ACUS)
and its Judicial Review Committee
submitted joint comments. We also
received comments from the American
Bar Association's Commission on the
Legal Problems of the Elderly. These
comments are grouped according to
subject matter and discussed below.

Comment: Misapplication of Existing
Policy

Nine commenters suggested that we
have not fully implemented our existing
policy whereby we issue Acquiescence
Rulings advising our adjudicators how
to apply circuit court holdings which
conflict with our interpretation of the
Social Security Act or implementing
regulations. Specifically, these
commenters alleged that we have not
identified &ll existing circuit court
holdings at variance with our policy and
issued Acquiescence Rulings informing
adjudicators how those holdings should
be applied. They also alleged that in
reviewing circuit court decisions to
determine whether they conflict with
our policy, we read them too narrowly
and thus, wrongly decide that an
Acquiescence Ruling is unnecessary.

Response

After we revised our policy in 1985,
we reviewed approximately 800 prior
circuit court decisions to identify those
requiring an Acquiescence Ruling and
instituted an ongoing review of all
subsequent decisions of the circuit
courts. Thus, we review every circuit
court decision to determine whether a
court’s holding conflicts with our policy.
As a result of these procedures, we have
issued 36 Acquiescence Rulings and
have a number of others under
consideration.

The vast majority of adverse circuit
court decisions do not conflict with our
policy; they are based either on whether
substantial evidence supports the
Secretary's final administrative decision
or on whether the final administrative
decision adheres to established policy.
Whether or not the holding of a

particular circuit court decision
“conflicts” with our policy is not always
clear, and this may account for the
concern expressed in some comments
about the number of Acquiescence
Rulings issued to date in relation to the
number of court of appeals decisions we
have received, In the Disability
programs, for example, the courts have
developed differing expressions of the
rules for weighing various types of
evidence or assessing subjective
complaints or symptoms. Although some
of these formulations differ in their
wording, they are not inconsistent with
our policy. In such situations, we do not
believe that it is necessary to issue an
Acquiescence Ruling, Rather, we may
provide instructions to adjudicators to
ensure that our policy is followed
correctly or revise our regulations to
provide more specific policy guidance
on the matter at issue.

If a person believes that we have
overlooked or misconstrued a holding in
a court of appeals decision, that person
may bring this matter to our attention
and we will respond appropriately

Comment: Apply Circuit Court
Decisions Nationwide

One commenter suggested that to
improve national uniformity in the
administration of the Sacial Security
programs, circuit court holdings which
conflict with our policy, but do not
conflict with the precedent of other
circuits, shouid be applied nationwide

Response

As a number of studies on the subject
of Federal agency acquiescence have
noted, nationwide adoption of the
decision of the first circuit court to
address an issue precludes other circuit
courts from considering the issue. In
1984, when Congress was considering
legislation that would have required the
Social Security Administration to
acquiesce in courts of appeals decisions,
the Solicitor General of the United
States expressed similar cbjections,
stating that the practical effect of that
legislation would be to require the
Department of Justice to consider
seeking Supreme Court review of the
first adverse decision on an issue by any
court of appeals. An approach that
would require nationwide adoption of
the first court of appeals decision on a
particular issue would not be an
improvement in national uniformity, but
would rather result in the first circuit
that happened to rule on an issue setting
the agency's national policy on that
subject. In effect, the circuit court that
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would rule first would rule last. This is a
result that could hardly be intended by

any reasonable version of acquiescence,
and we have not adopted the suggestion.

Comment: Implement Circuit Court
Decision Pending Further Review

Four commenters addressed the
provision that we would not implement
a circuit court holding which conflicts
with our policy by issuing an
Acquiescence Ruling until the
Government had decided not to seek
further review or had sought such
review but was unsuccessful. One
comment suggested that we apply circuit
court holdings, whether or not we issue
a ruling, until the last appellate court to
which the Government might appeal
reverses or vacates the circuit court
decision or until a change in the law
negates or modifies the holding, Another
commenter noted that, at the
Administrative Law Judge (ALJ) and
Appeals Council levels of administrative
review, staff are trained in reading and.
understanding judicial decisions and are
capable of, and should be allowed to,
consider circuit court holdings without
the benefit of an Acquiescence Ruling.

Response

The provision of the proposed rule
which these comments address was
predicated on the fact that, as a party to
litigation, the Government has the same
right to appeal under the Federal Rules
of Appellate Procedure as other
litigants, The legal issue decided by a
court is not settled until appeal rights
are exhausted. Therefore, we do not
believe it is appropriate to apply a
circuit court's legal interpretation to
other cases when we do not know
whether the court's first interpretation
will be the ultimate law of the circuit.

To address the fact that final judicial
resolution of issues may take some time,
the NPRM proposed a procedure for
readjudicating cases decided between
the time of a court decision in which we
determine the holding is in conflict with
our policy and the time that we publish
an Acquiescence Ruling. That procedure
permits claimants to have their cases
readjudicated if they demonstrate that
application of the Acquiescence Ruling
could change our prior determination or
decision on their claims. We have
retained this procedure in the final
regulation.

Although we agree that the legal
training and experience of ALJs and
members of the Appeals Council allows
them to read court decisions with
greater ease than other adjudicators, we
have not adopted this comment. First,
under this final acquiescence policy,
Acquiescence Rulings apply to all levels

of adjudication, not only to the ALJ and
Appeals Council levels, unless a holding
by its nature applies only to certain
levels of adjudication. Thus, the
approach suggested in this comment
would create different standards of
adjudication at the different levels of
administrative review. Second,
interpreting and applying a circuit court
holding is not always a simple matter,
as we noted previously. Finally, by
statute, establishing policy is the
Secretary’s responsibility; adjudicators
are responsible for applying that policy
to the facts in any given case. Therefore,
we believe that to ensure the uniform
and consistent adjudication necessary
in the administration of a national
program, the agency must analyze court
decisions and provide adjudicators as
specific a statement as possible
explaining the agency's interpretation of
a court of appeals holding, as well as
providing direction on how to apply the
holding in the course of adjudication.

Comment: Burden on Claimant to
Demonstrate Ruling Applies

Five commenters sought further
clarification regarding the
“readjudication” procedure, or objected
to the burden it places on claimants. As
noted in the response to the previous
comments, the NPRM provided that, for
claims decided after the circuit court
decision but before publication of an
Acquiescence Ruling in the Federal
Register a claimant could request
“application of the ruling to the prior
determination or decision.” The
claimant must “demonstrate that
application of the ruling could change
the prior determination or decision.”

One commenter argued that “it should
not be the claimant's responsibility and
burden" to demonstrate that the ruling
applies because “[a]pplication of the
Social Security Act should not be an
adversarial process, and if a court
decision has relevance to an application
for benefits, the law and its
interpretation by a court should be
applied without further action by a
claimant.”

Finally, two commenters suggested
that, after the issuance of a circuit court
decision containing a holding which
conflicts with our policy, we maintain a
list of all cases decided after that date
which might be decided differently if the
court holding were considered. Once an
Acquiescence Ruling is published, we
should then automatically readjudicate
those cases and issue new
determinations or decisions.

Response

After we publish an Acquiescence
Ruling, we will apply it to all active

claims. Thus, claimants need not take
any action to have Acquiescence
Rulings applied to pending claims or
those which they have appealed. The
purpose of the readjudication procedure
is to provide claimants an expeditious
means to have an Acquiescence Ruling
applied to their claims by the
adjudicator most familiar with that
claim. The readjudication procedure,
therefore, allows a claimant to seek
immediate application of the ruling,
avoiding the necessity to appeal if a
ruling could change the prior decision,

With regard to maintaining case
listings, we considered such an
approach, but have rejected it as
unworkable, Once we receive adverse
decisions, we must analyze them to
determine whether or not their holdings
conflict with our policy.

Often, a court’s decision is directed to
a procedural, rather than substantive
issue, and commonly a court’s holding is
based on the adjudicator’s failure to
follow established policy, and thus, does
not conflict with the policy itself.

As a matter of operational necessity,
some time will always elapse between
the date of a court decision and the time
that we could notify all adjudicators to
begin listing cases which might be
affected by its holding. Thus, a
substantial number of cases would not
be listed for later readjudication. The
process which these comments suggest
presumes instantaneous, comprehensive
identification of all cases, which
operationally we cannot accomplish.
Therefore, despite the fact that requiring
claimants to seek readjudication does
require some action on their part, we
have concluded that this is the most
efficient and effective way to proceed
and have not adopted these comments
in the final regulations. This result is
similar to that which occurs in court. If a
district court decides a case and a court
of appeals later issues a more favorable
rule in a different case, the district court

- plaintiff must petition the district court

to have the more favorable rule applied
to his case. Consistent with our
commitment to providing the highest
quality service to the public, we will,
through a variety of means, inform the
public about circuit court decisions
which may affect their claims.

Comment: Definition of "Demonstrate”

Other commenters sought further
definition of the term “demonstration”
that a ruling applies.

Response

Although the issues and factual
circumstances that might be involved in
any particular Acquiescence Ruling are
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difficult to predict, we have addressed
this comment by adding the following
sentence to the final regulation: "A .
claimant may demonstrate that the
ruling applies by submitting a statement
which cites the ruling and indicates
what finding or statement in the
rationale of the prior determination or
decision conflicts with the ruling.”

Comment: Review of Conclusion not to
Readjudicate

Three commenters objected to the
provision in the NPRM that “our ‘
conclusion not to readjudicate will not
be subject to further administrative or
judicial review." One commenter argued
that this statement “is an attempt to
arbitrarily limit the rights of a claimant/
beneficiary under the Act, and is of
questionable validity.” The other
comments questioned the
constitutionality of denying a person the
right to judicial review of our conclusion
not to readjudicate.

Respanse

Under current regulations and case
law, a number of administrative actions
are not subject to further administrative
or judicial review. For example, the
courts have upheld our regulatory policy
that, under most circumstances, a
decision regarding whether or not a
prior determination or decision may be
reopened and revised is not subject to
judicial review. Thus, we do not believe
that the statute requires us to afford
claimants the opportunity for further
administrative or judicial review,

Our rationale for not permitting
further appeal on the question of
whether or not a ruling applies to a
claim is that once we conclude that
readjudication is not necessary, the next
step should be appeal on the substantive
merits of the claim itself, not the
readjudication question. In reaching a
decision on the substantive issue(s), the
readjudication issue will be resolved,
conserving limited administrative and
judicial resources. As one commenter
noted, it would be “much more
reasonable * * * [to] simply provide full
administrative appellate rights in these
cases on the merits of the cases, rather
than on the dispute about whether
application of the circuit court decision
would have made any difference in the
case.”

For persons who do not appeal timely
and subsequently become aware that an
Acquiescence Ruling may apply to their
claim, the readjudication procedure is
available, In addition, claimants may
also petition to have their claims
reopened, if the grounds for reopening
are met. We believe that the
combination of appeal, readjudication

and reopening provides a fair process
that protects the rights of claimants.
Therefore, the readjudication procedure
in the final regulation remains
unchanged, except for the amendment
described below. We have added the
readjudication procedure to the list of
actions in 20 CFR 404.903 and 416,1403
that are not initial determinations to
make explicit in those sections that
further administrative and judicial
review ig not available.

In analyzing the comments on this
section of the NPRM, we noted that
resolving a readjudication request might
consume part or all of the claimant's
appeal period (sixty days, plus five days
mail time). Thus, we have added the
following sentence in the final
regulation to ensure that claimants who
request readjudication instead of appeal
do not inadvertently lose their right to
appeak: “If a claimant files a request for
readjudication within the sixty day
appeal period and we deny that request,
we shall extend the time to file an
appeal on the merits of the claim to
sixty days after the date that we deny
the request for readjudication.”

Comment: The Constitution does not
Permit Relitigation

A number of commenters questioned
whether the Constitution permits SSA
(or any Government agency) to relitigate
an issue within a circuit. One typical
comment argued that SSA “does not
have the power or discretion under the
Unite[d] States Constitution te decide
what decisions it will follow.” On the
other hand, in their joint comments on
the proposed regulations, the Chairmen
of the Administrative Conference of the
United States and its Committee on
Judicial Review recognized the
appropriateness of intracircuit
nonacquiescence, within certain limits,
and strongly supported the proposed
rule as “a judicious balancing of the
Agency's responsibilities to seek
national uniformity in policy and
program administration and to deal with
claimants in a fair and minimally
burdensome way."”

Response

We recognize that intracircuit
nonacquiescence is a topic about which
knowledgeable individuals disagree, as
the public response to our propesed
regulations has shown. However, we do
not believe that a Federal agency is
congtitutionally precluded from
relitigating an issue within a circuit that
has previously issued a ruling adverse to
the Government's position. In United
States v. Estate of Donnelly, 397 U.S.
294-295 (1970), the Supreme Court said,
“Acts of Congress are generally to be

applied uniformly throughout the
country from the date of their
effectiveness onward. Generally, the
United States, like other parties, is
entitled to adhere to what it believes to
be the carrect interpretation of a statute,
and to reap the benefits of that
adherence if it proves to be correct,
except where bound to the contrary by a
final judgment in a particular case.” In
United States v. Mendoza, 464 U.S. 154
(1984), the Supreme Court recognized
that the constraints peculiar to
Government litigation, such as the
amount and geographic breadth of such
litigation, the nature of the issues
involved, and the potential for
successive administrations “properly
* * *to take different positions with
respect to the resclution of a particular
issue,” justified the adoption of a rule
for Government litigation different from
those applicable to private citizens. 464
U.S. at 159-163. In rejecting unanimously
the argument that the Government is
precluded from relitigating in one case
an issue decided in a prior proceeding
involving the Covernment and a
different litigant, the Mendoza Court
held that, although the Government was
bound by the prior judgment with
respect to the parties to that earlier suit,
"it is not further bound in a case
involving a litigant who was not a party
to the earlier litigation.” 464 U.S. at 162.
Moreaver, in recently authorizing review
in Patterson v. McClean Credit Union,
the Supreme Court stated that "it is
surely no affront to settled jurisprudence
to request argument on whether a
particular precedent should be modified
or overruled.” 108 S. Ct. 1419-20.
Finally, after perhaps the most
thorough examination to date of the
separation of powers, due process, and
equal protection arguments that have
been advanced in support of an alleged
constitutional bar against
nonacquiescence, a study sponsored by
the Administrative Conference of the
United States concluded that such
arguments are not persuasive. See
Estreicher, S., and Revesz, R.,
Nonacguiescence by Federal
Administrative Agencies, 98 Yale L.].
679, 718-735 (1989). This study’s
rejection of a per se bar against
intracircuit nonacquiescence lends
further support to our position.

Comment: Re-visil Issues through On-
going Litigation

One commenter suggested that the
relitigation procedure in the NPRM is
not necessary lo raise an issue which a
circuit court previously decided; rather,
SSA should use on-going litigation
(cases pending before the district or
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circuit courts) to bring the issue to the
court’s attention.

Response

We agree that using on-going litigation
as a vehicle to raise issues previously
decided by a court of appeals and seek
further clarification of a circuit court’s
prior holding is an essential part of the
litigation process. When the issues in
on-going litigation are related to those
previously decided, we will endeavor to
use pending litigation rather than the
relitigation process to resolve them.
However, because we do not believe
that all issues can be raised and
resolved through pending litigation, we
have retained the relitigation procedure
in the final regulation.

Comment: Activating Events for
Relitigation are too Generous

One commenter stated that the
activating events which might prompt
relitigation are too generous to the
agency. Specifically, the commenter
suggested that relitigation based on
“enactment of legislation which affects
a closely analagous body of law” might
lead to the concept that provisions of
“closely analogous programs” are the
standard by which the courts would
determine whether the agency's rules
are arbitrary and capricious.

This commenter also suggested that
the activating event concerning
subsequent circuit court precedent in
other circuits was too vague and asked
how many subsequent decisions would
be necessary and how closely aligned
they must be to the circuit court decision
which led to the Acquiescence Ruling.
The commenter recommended that in
lieu of this provision, we should support
“petition[s] for certiorari” so that
conflicts among the circuit courts can be
resolved by the Supreme Court.

Response

In drafting the “activating events” for
relitigation, we believe we defined them
as clearly as possible, and we do not
consider them overly generous to the
agency. In our view, it is impossible to
predict and thus define with any more
precision what specific actions by the
Congress, the Supreme Court, or other
circuit courts might provide a sound
legal basis for relitigating an issue
within a circuit. Moreover, we believe
that actions of Congress affecting a
closely analogous body of law could be
grounds for relitigation. As many of the
comments suggest, and as we have
noted in the NPRM and this final
regulation, relitigation within a circuit
would not be the primary means by
which we would resolve conflicts in
regulatory or statutory interpretation.

The vast majority of adverse circuit
court decisions do not contain holdings

which conflict with our policy; they are .

based either on whether substantial
evidence supports the Secretary's final
administrative decision or on whether
the final administrative decision
adheres to established policy. When
circuit court holdings do conflict with
our policy, we expect to resolve
condlicts by actively pursuing our right
to seek further review, resurfacing
issues in related litigation, clarifying our
regulations, or secking amendments to
the statute.

The Solicitor Ceneral determines
when the Government will file a petition
for certiorari with the Supreme Court, as
well as what the Government's position
may be when another party seeks
certiorari in a case in which the
Government is a party. We will continue
to consult with the Department of
Justice on whether to oppose another
party's petition for certiorari to resolve
conflicts among the circuits and whether
to attempt to relitigate an issue in the
lower courts before asking the Supreme
Court to review it. :

Because we believe that it is essential
to preserve the Covernment’s right to
relitigate when other avenues for
resolving conflicts are not available and
a sound legal basis for relitigation
exists, we have retained the relitigation
provisions in the final regulations.

Comment: Paying Benefits during
Relitigation

One commenter recommended that
we pay benefits to claimants who would
be eligible for payments under circuit
court law while we relitigate an issue
within a circuit.
Response

We do not believe we have the
authority to pay benefits as this
commenter suggests. In order to bring
the issue in dispute before a Federal
court for relitigation, we must first deny
the claim of an individual which raises
the issue. This is necessary because the
Constitution limits the jurisdiction of
Federal courts to actual cases or
controversies, such as those where an
individual claims benefits and we deny
the claim. Our authority to pay benefits
is also limited by section 205(i) of the
Act to those claims where there has
been a final decisicn of the Secretary or
a court awarding benefits. Where the .
claim has been denied by the Secretary,
as it must be where the claim is to be
the vehicle for relitigation, the Act
precludes us from paying benefits while
the court action is pending.

The issue of benefit payments to
claimants whose cases are subject to the

relitigation procedure is also related to
the question of how cases are selected
for relitigation. In the proposed rules, we
specifically requested comments on this
matter, but received only one. In their
joint comments, the Chairmen of the
Administrative Conference of the United
States and its Committee on Judicial
Review noted that the Conference “has
not studied in any detail the question of
the impact on claimants when SSA
decides to relitigate an issue. Thus we
do not have any specific suggestions as
to how SSA might select the claims to be
chosen for relitigation (other than the
purely legal consideration of selecting
claims in which the fact situations
present the clearest and most
uncluttered presentation of the relevant
issues).”

Because we do not expect to relitigate
very often and cannot now predict what
the issue might be, the final regulations
contain the same provisions as the
proposed rules on this point. We will, as
the Conference suggested, “explare[e]
various options for ameliorating the
impact of relitigation” on claimants
when we decide that relitigation is
appropriate.

Comment: Relitigate Cases with
Attorney Representation and Pay
Attorney Fees

One commenter suggested that, in
order to increase the likelihood that
claims selected for relitigation will in
fact be pursued to Federal court, we
should send notices announcing our
intention to relitigate an issue only to
persons who have attorney
representation. In addition, the
commenter recommended that the
regulations provide that, “regardless of
how the courts ultimately decide the
case, SSA will pay all of the attorney's
fees. In cases where the plaintiff
prevails, SSA should agree to pay Equal
Access to Justice Act fees without any
dispute in the courts.”"

Response

The fact that the vast majority of
claimants who appeal to the AL] and
Appeals Council levels of administrative
review are represented provides
reasonable assurance that a sufficient
number of claims we select for
relitigation will be pursued to Federal
court. In addition, we also believe that
disparate treatment on the basis of
representation would raise serious
questions of unequal treatment.

In regard to the paymeat of attorney
fees, under current law, we are
authorized only to pay attorney fees
from Federal funds (as opposed to the
payment of attorney fees from
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claimants’ past-due benefits under
section 206 of the Social Security Act)
under the provisions of the Equal
Access to Justice Act (EAJA). If we
relitigate an issue within a circuit and
the court declines-to adopt our position,
only a court may decide the question of
whether or not a petition for EAJA fees
should be granted. We will decide at
that time whether or not to oppose the
petition.

Comment; Clarify Actions after
Relitigation

One commenter suggested that we
specify more clearly what actions we
will take after we relitigate an issue and
do not prevail, including whether we
will readjudicate cases. The proposed
rules stated that, in order to implement
“any subsequent decision of the circuit
court or Supreme Court * * * quickly
and efficiently,” we would “maintain a
listing of all claimants” who receive a
notice indicating our intent to relitigate,

HResponse

We have added language to the end of
this provision so that it now reads, “we
will maintain a listing of all claimants
who receive this notice and will provide
‘them with the relief ordered by the
court."” Because the court might provide
relief other than readjudication, we have
not attempted to identify all possible
forms that relief might take.

Comment: Do not Revoke the 1970 APA
Waiver Statement

A number of commenters addressed
our statement in the Preamble to the
NPRM that we regard “Acquiescence
Rulings and related Federal Register
notices as interpretative rules which
would be exempt from the notice of
proposed rulemaking provisions of the
Administrative Procedure Act, 5 U.S.C.
553(b). If this view is made subject to
legal challenge, the Department will not
apply the policy statement it issued in
1970 as regards the public's participation
in rulemaking with respect to the Ruling
or notice at issue."” Some commenters
interpreted this statement to be an
attempt to withdraw the 1970 waiver
and objected to both the withdrawal
and the use of a Preamble as the vehicle
to withdraw the statement.

Response

We did not intend this statement to
withdraw or revoke in any way the
Department's 1970 policy statement.
Rather, we included this statement in
the Preamble of the NPRM to advise the
public that we consider Acquiescence
Rulings and related Federal Register
notices announcing adoption or
rescission of an Acquiescence Ruling or

a decision to relitigate to be
interpretative rules not subject to notice
and public comment under the APA.

Comment: Effective Date of
Acquiescence Rulings

Two commenters noted that the
NPRM provided that Acquiescence
Rulings would generally be effective on
the date of publication in the Federal
Register and suggested that they should
be effective as of the date of the circuit
court decision.

Response

By stating that Acquiescence Rulings
would generally be “effective” on the
date of publication, we meant that
adjudicators would begin to apply the
Acquiescence Ruling to pending claims
on the date that the ruling is published.

Ordinarily this will mean lEat we will
apply the ruling to the full pending claim
even if the claim covers a time period
prior to the date of the court’s decision.
For claims that were decided after the
date of the court's decision, but before
publication of the ruling, our
readjudication procedure provides an
opportunity for claimants, in effect, to
request that the ruling be made effective
as of the date of the court’s decision
with respect to their claims. As
discussed above, we believe that this is
a reasonable procedure, given the
practical impossibility of implementing
immediately any circuit court holding.

The Final Regulations

In addition to the changes based on
the comments discussed above, we have
made minor technical changes for
clarification and consistency. These
final regulations provide that we will
apply a United States Court of Appeals
holding that we determine conflicts with
SSA policy unless the Government
seeks further review of the decision. We
generally will not issue an Acquiescence
Ruling for a particular decision until the
Government has timely exhausted all
avenues of judicial review or has
decided to refrain from pursuing further
judicial review in the particular case.

When the Government does not seek
further review, or is unsuccessful on
further review, we will publish a Social
Security Acquiescence Ruling and we
will apply the circuit court holding at all
levels of administrative adjudication
within the applicable circuit to all
claims presenting the issue(s) addressed
in the ruling unless the holding by its
nature applies only to certain levels of
adjudication. The ruling will describe
the administrative case and the court
decision, identify the issue(s)
considered, and explain how we will
apply the holding within the applicable

circuit, including, as necessary, how the
holding relates to other decisions within
the circuit,

We will publish all rulings, including
Social Security Acquiescence Rulings as
well as all other rulings, in the Federal
Register. In the past, Social Security
Rulings and Social Security
Acquiescence Rulings have been
published singly and in cumulative
annual editions, but oply summaries of
Social Security Acquiescence Rulings
have appeared in the Federal Register.
All rulings will also be published for
sale by the Government Printing Office
and made available at district and
branch offices as well as the field offices
of the Office of Hearings and Appeals.
Generally, the rulings will be effective
on the date of publication in the Federal
Register and will be applied to all active
claims that raise the issue(s) addressed
in the ruling.

If we make a determination or
decision on a claim after the date of a
circuit court decision, but before we
publish an Acquiescence Ruling, and
after the publication of the ruling, the
claimant requests application of the
ruling to the prior determination or
decision and can demonstrate that
application of the ruling could change
the prior determination or decisicn, we
will readjudicate the claim at the same
level it was last adjudicated in
accordance with the requirements of the
ruling. The readjudication in this
circumstance will be limited to
consideration of the issue(s) addressed
by the ruling. Any new determination or
decision on readjudication will be
subject to administrative and judicial
review in accordance with our
regulations. Our denial of a request for
readjudication will not be subject to
further administrative or judicial review.

Although we will apply a circuit court
holding which conflicts with our
interpretation of the Social Security Act
or regulations, circumstances may arise
which bring into question whether the
circuit court would reach the same
conclusion as it did in its prior decision
if the issue(s) were relitigated within the
circuit. Accordingly, the regulations also
establish a process for the relitigation of
issues whereby we may apply our
interpretation of the Social Security Act
or regulations in the future
administrative adjudication of claims.

The first step in the relitigation
process requires the occurrence of an
activating event which raises the
question of whether the circuit court
would reach the same conclusion if the
issue(s) previously decided were
presented to it again. In general, these
activating events include:
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1. An action by both Houses of
Congress that indicates that a court case
on which an Acquiescence Ruling was
based was decided inconsistently with
congressional intent, such as may be
expressed in a joint resolution, an
appropriations restriction, or enactment
of legislation which affects a closely
analogous body of law; or

2. A statement in a majority opinion of
the same circuijt that indicates the court
might no longer follow its previous
holding if a particular issue were
presented again; or

3. Subsequent circuit court precedent
in other circuits that supports our
interpretation of the Social Security Act
or regulations on the issue(s) in
question; or

4. A subsequent Supreme Court
decision that presents a reasonable legal
basis for questioning a circuit court
holding on which we based a Social
Security Acquiescence Ruling.

The second step in the relitigation
process requires that the General
Counsel of ihe Department of Health
and Human Services, after consulting
with the Department of Justice, concur
that relitigation of an issue and
application of our interpretation of the
Social Security Act or regulations at the
administrative level within the circuit
would be appropriate.

The third step in the relitigation
process requires publication of a notice
in the Federal Register that we will
apply our interpretation of the Social
Security Act or regulations as to the
issue that was the subject of the
Acquiescence Ruling at the
administrative level within the circuit.
The notice will explain why we made
this decision. We will continue the
policy of applying our interpretation of
the Act or regulations in order to
relitigate an issue.

After we have published a notice in
the Federal Register of our intent to
relitigate an issue that is the subject of
an Acquiescence Ruling, we will take
steps to expedite administrative and
judicial review and resolution of the
issue in question and ensure that we are
able to comply with any subsequent
circuit court of Supreme Court decision.
First, any cleimant in the appropriate
circuit whose claim is made subject to
the relitigation procedure established in
this regulation will receive a separate
notice with the determination or
decision on the claim. That notice will
explain the difference(s) in policy
between the Acquiescence Ruling and
our interpretation of the Social Security
Act or regulations and inform the
claimant that the agency is seeking to
relitigate the issue in the circuit. Claims
not subject to relitigation will continue

to be decided in accordance with the
circuit standard contained in the
Acquiescence ruling. Second, the agency
will maintain a listing of all claimants
who receive such notices so that any
subsequent decision of the circuit court
or the Supreme Court can be
implemented quickly and efficiently.

We will attempt to maintain national
uniformity in the administration of our
programs by seeking Supreme Court
review of holdings in adverse circuit
court decisions which have a major
impact on program administration, by
clarifying our regulations when their
ambiguity has resulted in a circuit court
holding interpreting them differently
from the way we intended them to be
interpreted, by issuing a new
regulation(s) if a circuit court holding
concerns an issue(s) which the current
regulations do not address, and by
seeking corrective legislation from the
Congress. Accordingly, we will rescind
as obsolete a Social Security
Acquiescence Ruling when: the Supreme
Court overrules or limits a circuit court
holding on an issue that was the basis of
an Acquiescence Ruling; a circuit court
overrules or limits its prior holding on
an issue that was the basis of an
Acquiescence Ruling; a Federal law is
enacted that removes the basis for the
holding of a circuit court that was the
subject of an Acquiescence Ruling; or
we subsequently clarify, modify or
revoke a regulation or ruling that was
the subject of a circuit court holding that
conflicts with our interpretation of the
Social Security Act or regulations. We
will also rescind as obsolete a Social
Security Acquiescence Ruling when we
subsequently publish a new
regulation(s) addressing an issue(s) not
previously included in our regulations
when that issue was the subject of a
circuit court holding that conflicted with
our interpretation of the Social Security
Act or regulations and that holding is
not one which was compelled by the
statute or the Constitution.

We are adopting the acquiescence
policy set forth in this final rule not
because we believe that this policy, or
any acquiescence policy, is legally
compelled. Rather, we are adopting this
acquiescence policy under the
Secretary’s discretionary authority. The
standards that will be applied in
determining whether to acquiesce are
for internal purposes and are neither
intended to nor will create any privately
enforceable rights, The manner in which
we will respond to an adverse court of
appeals holding is matter committed to
our discretion in the first instance and
may involve the balancing of competing
policy considerations. The policy we are
adopting, which reflects our judgment

regarding the appropriate response to
adverse court of appeals holdings, is an
appropriate exercise of our
responsibility to administer the vast and
complex Social Security benefit
programs in a manner that is least
burdensome to Social Security claimants
and preserves our ability to attempt to
maintain national uniformity in program
administration.

Cases Affected

The procedures set forth in these
regulations apply to cases under titles I
and XVI of the Social Security Act and
under title IV, part B of the Federal Mine
Safety and Health Act of 1977.

Regulatory Procedures
Executive Order 12291

The Secretary has determined that
this is not a major rule under Executive
Order 12291 because it will not have an
annual effect on the economy of 100
million dollars or more, or otherwise
meet the threshold criteria. Therefore, a
regulatory impact analysis is not.
required.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
because these rules will only affect
individuals. Therefore, a regulatory
flexibility analysis as provided in Public
Law 96-354, the Regulatory Flexibility
Act, is not required.

Paperwork Reduction Act

These regulations impose no new
reporting or recordkeening requirements
requiring Office of Management and
Budget clearance.

(Catalog of Federal Domestic Assistance
Program Nos. 13.802 Social Security—
Disability Insurance; 13.803 Social Security—
Retirement Insurance; 13.804 Social
Security—Survivors Insurance; 13.807
Supplemental Security Income)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure; Death benefits; Disability
benefits; Old-Age, Survivors and
disability insurance.

20 CFR Part 410

Administrative practice and
procedure; Black lung benefits; Death
benefits; Disability benefits; Miners.

20 CFR Part 416

Administrative practice and
procedure; Aged; Blind; Disability
benefits; Public assistance programs;
Supplemental security income (SSI).
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20 CFR Part 422

Freedom of information;
Administrative practice and procedure;
organization and functions (Government
agencies); Social security.

Dated: January 4, 1990.
Gwendolya S. King,
Commissioner of Social Security.
Approved: January 4, 1990.
Louis W, Sullivan,
Secretary of Health and Human Services.
For the reasons set forth in the
preamble, parts 404, 410, 416, and 422 of
20 CFR are amended as follows:

PART 404—{AMENDED]

1. The authority citation for subpart |
of part 404 continues to read as follows:

Authority: Secs. 201(j), 205 (a), (b), and (d)}-
{h), 221(d), and 1102 of the Social Security
Act; 42 U.S.C. 401(j). 405 (a), (b), and {d}~{h),
421(d), and 1302; sec. 5 of Pub. L. 97-455, 96
Stat. 2500; sec. 6 of Pub, L. 98460, 88 Stat.
1802.

2. Section 404.903 is amended by
adding new paragraph (o) to read as
follows:

§ 404.903 Administrative actions that are
not Initial determinations.
- * - * -

(0) Denying your request to
readjudicate your claim and apply an
Acquiescence Ruling.

3. New § 404.985 is added to read as
follows:

§ 404.985 Application of circuit court law.

The procedures which follow apply to
administrative determinations or
decisions on claims involving the
application of circuit court law.

(a) We will apply a holding in a
United States Court of Appeals decision
which we determine conflicts with our
interpretation of a provision of the
Social Security Act or regulations unless
the Government seeks further review of
that decision or we relitigate the issue
presented in the decision in accordance
with paragraphs (c) and (d) of this”
section. We will apply the holding to
claims at all levels of administrative
adjudication within the applicable
circuit unless the holding, by its nature,
applies only at certain levels of
adjudication.

(b) When we determine that a United
States Court of Appeals holding
conflicts with our interpretation of a
provision of the Social Security Act or
regulations and the Government does
not seek further review or is
unsuccessful on further review, we will
issue a Social Security Acquiescence
Ruling that describes the administrative
case and the court decision, identifies

the issue(s) involved, and explains how
we will apply the holding, including, as
necessary, how the holding relates to
other decisions within the applicable
circuit. These rulings will generally be
effective on the date of their publication
in the Federal Register and will apply to
all determinations and decisions made
on or after that date, If we make a
determination or decision between the
date of a circuit court decision and the
date we publish an Acquiescence
Ruling, the claimant may request
application of the published ruling to the
prior determination or-decision. The
claimant must first demonstrate that
application of the ruling could change
the prior determination or decision. A
claimant may so demonstrate by
submitting a statement which cites the
ruling and indicates what finding or
statement in the rationale of the prior
determination or decision conflicts with
the ruling. If the claimant can so
demonstrate, we will readjudicate the
claim at the level at which it was last
adjudicated in accordance with the
ruling. Any readjudication will be
limited to consideration of the issue(s)
covered by the ruling and any new
determination or decision on
readjudication will be subject to
administrative and judicial review in
accordance with this subpart. Our
denial of a request for readjudication
will not be subject to further
administrative or judicial review. If a
claimant files a request for
readjudication within the sixty-day
appeal period and we deny that request,
we shall extend the time to file an
appeal on the merits of the claim to
sixty days after the date that we deny
the request for readjudication.

(c) After we have published a Social
Security Acquiescence Ruling to reflect

- a holding of a United States Court of

Appeals on an issue, we may decide
under certain conditions to relitigate
that issue within the same circuit. We
will relitigate only when the conditions
specified in paragraphs (c) (2) and (3) of
this section are met, and, in general, one
of the events specified in paragraph
(c)(1) of this secton occurs.

(1) Activating events: (i) An action by
both Houses of Congress indicates that
a court case on which an Acquiescence
Ruling was based was decided
inconsistently with congressional intent,
such as may be expressed in a joint
resolution, an appropriations restriction,
or enactment of legislation which affects
a closely analogous body of law;

(ii) A statement in a majority opinion
of the same circuit indicates that the
court might no longer follow its previous
decision if a particular issue were
presented again;

(iii) Subsequent circuit court
precedent in other circuits supports our
interpretation of the Social Security Act
or regulations on the issue(s) in
question; or

(iv) A subsequent Supreme Court
decision presents a reasonable legal
basis for questioning a circuit court
holding upon which we base a Social
Security Acquiescence Ruling.

{2) The General Counsel of the
Department of Health and Human
Services, after consulting with the
Department of Justice, concurs that
relitigation of an issue and application
of our interpretation of the Social
Security Act or regulations at the
administrative level within the circuit
would be appropriate.

(3) We publish a notice in the Federal
Register that we intend to relitigate an
Acquiescence Ruling issue and that we
will apply our interpretation of the
Social Security Act or regulations at the
administrative level within the circuit to
claims selected for relitigation. The
notice will explain why we made this
decision.

{d) When we decide to relitigate an
issue, we will provide a notice
explaining our action to all affected
claimants. In adjudicating claims subject
to relitigation, decisionmakers
throughout the SSA administrative
review process will apply our
interpretation of the Social Security Act
and regulations, but will also state in
written determinations or decisions how
the claims would have been decided
under the circuit standard. Claims not
subject to relitigation will continue to be
decided under the Acquiescence Ruling
in accordance with the circuit standard.
So that affected claimants can be
readily identified and any subsequent
decision of the circuit court or the
Supreme Court can be implemented
quickly and efficiently. we will maintain
a listing of all claimants who receive
this notice and will provide them with
the relief ordered by the court.

(e) We will rescind as obsolete a
Social Security Acquiescence Ruling
and apply our interpretation of the
Social Security Act or regulations by
publishing a notice in the Federal
Register when any of the following
events occurs: 3

(1) The Supreme Court overrule or
limits a circuit court holding that was
the basis of an Acquiescence Ruling;

(2) A circuit court overrules or limits
itself on an issue that was the basis of
an Acquiescence Ruling;

(3) A Federal law is enacted that
removes the basis for the holding in a
decision of a circuit court that was the
subject of an Acquiescence Ruling; or
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(4) We subsequently clarify, modify or
revoke the regulation or ruling that was
the subject of circuit court holding that
we determined conflicts with our
interpretation of the Social Security Act
or regulations, or we subsequently
publish a new regulation(s) addressing
an issue(s) not previously included in
our regulations when that issue{s) was
the subject of a circuit court holding that
conflicted with our interpretation of the
Social Security Act or regulations and
that holding was not compelled by the
statute or Constitution.

PART 410—[AMENDED]

4. The authority citation for subpart F
of part 410 is revised to read as follows:

Authority: Secs. 413(b), 426(a), 507, and 508
of the Federal Mine Safety and Health Act of
1977; 30 U.S.C. 823(b), 936(z), 056, and 957.

5. Section 410.615 is amended by
adding new paragraph (j) to read as
follows:

§410.615 Administrative actions that are
net initial determinations.
* - * - *

(j) The denial by the Administration of
a request to readjudicate a claim and
apply an Acquiescence Ruling,

8. New § 410.670c is added to read as
follows:

§410.67Cc Application of circuit court law.

The procedures which follow apply to
administrative determinations or
decisions on claims involving the
application of circuit court law.

(a) The Administration will apply a
holding in a United States Court of
Appeals decision which it determines
conflicts with its interpretation of a
provision of the Sccial Security Act or
regulations unless the Government
seeks further review or the
Administration relitigates the issue
presented in the decision in accordance
with paragraphs (c) and (d) of this
section. The Administration will apply
the holding to claims at all levels of
administrative adjudication within the
applicable circuit unless the holding, by
its nature, applies only at certain levels
of adjudication.

(b) When the Administration
determines that a United States Court of
Appeals holding conflicts with the
Administration’s interpretation of a
provision of the Social Security Act or
regulations and the Government does
not seek further review or is
unsuccessful on further review, the
Administration will issue a Social
Security Acquiescence Ruling that
describes the administrative case and
the court decision, identifies the issue(s)
involved, and explains how the

Administration will apply the holding,
including, as necessary, how the holding
relates to other decisions within the
applicable circuit, These rulings will
generally be effective on the date of
their publication in the Federal Register
and will apply to all determinations and
decisions made on or after that date. If
the Administration makes a
determination or decizion between the
date of a circuit court decision and the
date an Acquiescence Ruling is
published, the claimant may request
application of the published ruling to the
prior determination or decision. The
claimant must first demonstrate that
application of the ruling could change
the prior determination or decision. A
claimant may so demonstrate by
submitting a statement which cites the
ruling and indicates what finding or
statement in the rationale of the prior
determination or decision conflicts with
the ruling. If the claimant can so
demonstrate, the Administration will
readjudicate the claim at the level at
which it was last adjudicated in
accordance with the ruling. Any
readjudication will be limited to
consideration of the issue(s) covered by
the ruling and any new determination or
decision on readjudication will be
subject to administrative and judicial
review in accordance with this subpart.
A denial of a request for readjudication
will not be subject to further
administrative or judicial review. If a
claimant files a request for
readjudication within the sixty day
appeal period and that request is
denied, the Administration shall extend
the time to file an appeal on the merits
of the claim to sixty days after the date
that the request for readjudication is
denied.

(c) After the Administration has
published a Social Security
Acquiescence Ruling to reflect a holding
of a United States Court of Appeals on
an issue, the Administration may decide
under certain conditions to relitigate
that issue within the same circuit. The
Administration will relitigate only when
the conditions specified in paragraphs
(c) (2) and (3) of this section are met,
and, in general, one of the events
specified in paragraph (c)(1) of this
section occurs,

(1) Activating events: (i) An action by
both Houses of Congress indicates that
a court case on which an Acquiescence
Ruling was based was decided
inconsistently with congressional intent,
such as may be expressed in a joint
resolution, an appropriations restriction,
or enactment of legislation which affects
a closely analogous body of law;

(ii) A statement in a majority opinion
of the same circuit indicates that the

court might no longer follow its previous
decision if a particular issue were
presented again;

(iii) Subsequent circuit court
precedent in other circuits supports the
Administration's interpretation of the
Social Security Act or regulations on the
issue(s) in question; or

(iv) A subsequent Supreme Court
decision presents a reasonable legal
basis for questioning & circuit court
holding upon which the Administration
bases a Social Security Acquiescence
Ruling.

(2) The General Counsel of the

" Department of Health and Human

Services, after consulting with the
Department of Justice, concurs that
relitigation of an issve and application
of the Administration's interpretation of
the Social Security Act or regulations at
the administrative level within the
circuit would be appropriate,

(3) The Administration publishes a
notice in the Federal Register that it
intends to relitigate an issue, and that it
will apply its interpretation of the Social
Security Act or regulations at the
administrative level within the circuit.
The notice will explain why the
Administration made this decision.

(d) When the Administration decides
to relitigate an issue, it will provide a
notice explaining its action to all
affected claimants, In adjudicating
claims subject to relitigation,
decisionmakers throughout the SSA
administrative review process will apply
the Administration’s interpretation of
the Social Security Act and regulations,
but will also state in written
determinations or decisions how the
claims would have been decided under
the circuit standard. Claims not subject
to relitigation will continue to be
decided under the Acquiescence Ruling
in accordance with the circuit standard.
So that affected claimants can be
readily identified and any subsequent
decision of the circuit court or the
Supreme Court can be implemented
quickly and efficiently, the
Administration will maintain a listing of
all claimants who receive this notice
and will provide them the relief ordered
by the court.

(e) The Administration will rescind as
obsolete a Social Security Acquiescence
Ruling and apply its interpretation of the
Social Security Act or regulations by
publishing a notice in the Federal
Register when any of the following
events occurs:

(1) The Supreme Court overrules or
limits a circuit court holding that was
the basis of an Acquiescence Ruling;
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(2) A circuit court overrules or limits
itself on an issue that was the basis of
an Acquiescence Ruling;

{3) A Federal law is enacted that
removes the basis for the holding in a
decision of a circuit court that was the
subject of an Acquiescence Ruling; or

(4} The Administration subsequently
clarifies, modifies or revokes the
regulation or ruling that was the subject
of a circuit court holding that the
Administration determined conflicts
with its interpretation of the Social
Security Act or regulations, or it
subsequently publishes a new
regulation(s) addressing an issue(s) not
previously included in its regulations
when that issue(s) was the subject of a
circuit court holding that conflicted with
its interpretation of the Social Security
Act or regulations and that holding was
not compelled by the statute or
Constitution.

PART 416—[AMENDED]

7. The authority citation for subpart N
of part 416 continues to read as follows:

Autharity: Secs. 1102, 1631, and 1633 of the
Social Security Act; 42 U.8.C. 1302, 1383, and
1383b; sec. 8 of Pub. L. 98460, 98 Stat. 1802.

8. Section 416.1403 is amended by
adding new paragraph (a)(10) to read as
follows:

§416.1403 Administrative actions that are
not initial determinations.

(8) e v *

(10) Denying your request to
readjudicate your claim and apply an
Acquiescence Ruling.

L * - - -

9. New § 416.1485 is added to read as

follows:

§ 416.1485 Appiication of circuit court law.

The procedures which follow apply to
administrative determinations or
decisions on claims invelving the
application of circuit court law.

(a) We will apply a holding in a
United States Court of Appeals decision
which we determine conflicts with our
interpretation of a provision of the
Social Security Act or regulations unless
the Government seeks further review of
that decision or we relitigate the issue
presented in the decision in accordance
with paragraphs (c) and (d) of this
section. We will apply the holding to
claims at all levels of administrative
adjudication within the a pplicable
circuit unless the holding, by its nature,
applies only at certain levels of
adjudication.

{b) When we determine that a United
States Court of Appeals holding
conflicts with our interpretation of a
provision of the Social Security Act or

regulations and the Government does
not seek further review or is
unsuccessful on further review, we will
issue a Social Security Acquiescence
Ruling that describes the administrative
case and the court decision, identifies
the issue(s) involved, and explains how
we will apply the holding, including, as
necessary, how the holding relates to
other decisions within the applicable
circuit. These rulings will generally be
effective on the date of their publication
in the Federzal Register and will apply to
all determinations, redeterminations or
decisions made on or after that date. If
we make a determination or decision
between the date of a circuit court
decision, and the date we publish an
Acquiescence Ruling, the claimant may
request application of the published
ruling to the prior determination or
decision. The claimant must first
demonstrate that application of the
ruling could change the prior
determination or decision. A claimant
may so demonstrate by submitting a
statement which cites the ruling and
indicates what finding or statement in
the rationale of the prior determination
or decision conflicts with the ruling. If
the claimant can so demonstrate, we
will readjudicate the claim at the level
at which it was last adjudicated in
accordance with the ruling, Any
readjudication will be limited to
consideration of the issue(s) covered by
the ruling and any new determination or
decision on readjudication will be
subject to administrative and judicial
review in accordance with this subpart.
Our denial of a request for
readjudication will not be subject to

further administrative or judicial review.

If a claimant files a request for
readjudication within the sixty day
appeal period and we deny that request,
we shall extend the time to file an
appeal on the merits of the claim to
sixty days after the date that we deny
the request for readjudication.

(c) After we have published a Social
Security Acquiescence Ruling to reflect
a holding of a United States Court of
Appeals on an issue, we may decide
under certain conditions to relitigate
that issue within the same circuit. We
will relitigate only when the conditions
specified in paragraphs (c) (2) and (3) of
this section are met, and, in general, one
of the events specified in paragraph
(¢)(2) of this section occurs.

(1) Activating events: (i) An action by
both Houses of Congress indicates that
a court case on which an Acquiescence
Ruling was based was decided
inconsistently with congressional intent,
such as may be expressed in a joint
resolution, an appropriations restriction,

or enactment of legislation which affecta
a closely analogous body of law;

(ii) A statement in a majority opinion
of the same circuit indicates that the
court might no longer follow its previous
decision if a particular issue were
presented again;

(iii) Subsequent circuit court
precedent in other circuits supports our
interpretation of the Social Security Act
or regulations on the issue(s) in
question; or

(iv) A subsequent Supreme Court
decision presents a reasonable legal
basis for questioning a circuit court
holding upon which we base a Social
Security Acquiescence Ruling.

(2) The General Counsel of the
Department of Health and Human
Services, after consulting with the
Department of Justice, concurs that
relitigation of an issue and application
of our interpretation of the Social
Security Act or regulations at the
administrative level within the circuit
would be appropriate.

(3) We publish a notice in the Federal
Register that we intend to relitigate an
Acquiescence Ruling issue, and that we
will apply our interpretation of the
Social Security Act or regulations at the
administrative level within the circuit.
The notice will explain why we made
this decision.

(d) When we decide to relitigate an
issue, we will provide a notice
explaining our action to all affected
claimants. In adjudicating claims subject
to relitigation, decisionmakers
throughout the SSA administrative
review process will apply our
interpretation of the Social Security Act
and regulations, but will also state in
written determinations or decisions how
the claims would have been decided
under the circuit standard. Claims not
subject to relitigation will continue to be
decided under the Acquiescence Ruling
in accordance with the circuit standard.
So that affected claimants can be
readily identified and any subsequent
decision of the circuit court or the
Supreme Court can be implemented
quickly and efficiently, we will maintain
a listing of all claimants who receive
this notice and will provide them with
the relief ordered by the court.

(e) We will rescind as obsolete a
Social Security Acquiescence Ruling
and apply our interpretation of the
Social Security Act or regulations by
publishing a notice in the Faderal
Register when any of the following
events occurs:

(1) The Supreme Court overrules or
limits a circuit court holding on an issue
that was the basis of an Acquiescence
Ruling;
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(2) A circuit court overrules or limits
itself on an issue that wag the basis of
an Acquiescence Ruling;

(3) A Federal law is enacted that
removes the basis for the holding in a
decision of a circuit court that was the
subject of an Acquiescence Ruling; or

(4) We subsequently clarify, modify or
revoke the regulation or ruling that was
the subject of circuit court holding that
we determined conflicts with our
interpretation of the Social Security Act
or regulations, or we subsequently
publish & new regulation(s) addressing
an issue(s) not previously included in
our regulations when that issue(s) was
the subject of a circuit court holding that
conflicted with our interpretation of the
Social Security Act or regulaticns and
that holding was not compelled by the
statute or Constitution.

PART 422—{AMENDED]

10. The authority citation for subpart
E of part 422 is revised to read as
follows:

Authority: Secs. 205, 1102, 1106, and 1871 of
the Social Security Act, 42 U.S.C. 405, 1302,
1306, and 1395hh; Section 413(b) of the
Federal Mine Safety and Health Act of 1977,
30 U.S.C. 923(b); 8 U.S.C. 1360; 26 U.S.C. 6103;
5 U,8.C. 552 and 552a.

11. Section 422.406 is amended by
redesignating paragraph (b) as
paragraph (c) and adding a new
paragraph (b) to read as follows:

§ 422,406 Publication.

» * * - *

(b) Publication of rulings. Although
not required pursuant to 5 U.S.C. 552
(a)(1) and (a)(2), the following rulings
will be published in the Federal Register
as well as by other forms of publication:

(1) Social Security Rulings are
published in the Federal Register under
the authority of the Commissioner of
Social Security and are binding on all
components of the Administration.
These rulings represent precedent final
opinions and orders and statements of
policy and interpretations that have
been adopted by the Administration.

(2) Social Security Acquiescence
Rulings are published in the Federal
Register under the authority of the
Commissioner of Sacial Security and are
binding on all components of the
Administration, except with respect to
claims subject to the relitigation
procedures established in §§ 404.984 (c)
and (d}, 410.619¢ (c) and (d), and
416.1484 (c) and (d). For a description of
Social Security Acquiescence Rulings,
see §§ 404.984(b), 410.610¢c(b), and
416.1484(b) of this title.

* - L -

§ 422,408 Statements of policy and
interpretations not published in the Federal
Register [Removed]

12. Section 422.408 is removed.

13. Section 422.410 is amended by
adding new paragraph (1) to read as
follows:

§422.410 Publications for sale.
> * - - -

{1) Sccial Security Acquiescence
Rulings.

§422.416 [Amended]

14. Section 422.416 Availability of
Records is amended by adding an “and”
between the words “policy” and “other”
and by removing *, such as Social
Security Rulings,” in paragraph (a).

15. Section 422.430 is amended by
adding a new paragraph (a)(8) to read as
follows:

§422.430 Materials available at district

offices and branch cffices.
(a)
(6) Social Security Acquiescence
Rulings.

L 22 ]

- * -

16, Section 422.432 is amended by
adding a new paragraph (a)(7) to read as
follows:

§ 422.432 Materials in field offices of the
Office of Hearings and Appeals.

(a) &,

(7) Social Security Acquiescence
Rulings.
- * - - -
[FR Doc. 90-735 Filed 1-10-90; 8:45 am]
BILLING CODE 4190-11-M

DEPARTMENT OF THE TREASURY
31 CFR Part 103

Amendment to the Bank Secrecy Act
Regulations Regarding Administrative
Rulings

AGENCY: Departmental Offices,
Treasury.

ACTION: Final rule.

SUMMARY: Treasury is revising the
Appendix to 31 CFR part 103 to list a
new administrative ruling. Copies of
administrative rulings may be obtained
by contacting the Office of Financial
Enforcement, Office of the Assistant
Secretary (Enforcement).

DATE: Bank Secrecy Act Administrative
Ruling 89-5 was effective December 21,
1989.

ADDRESS: Office of Financial
Enforcement, Office of the Assistant
Secretary (Enforcement), Department of
the Treasury, room 4320, 1500

Pennsylvania Avenue, NW.,
Washington, DC 20220.

FOR FURTHER INFORMATION CONTACT:
Amy G. Rudnick, Director, Office of
Financial Enforcement, Office of the
Assistant Secretary (Enforcement),
Department of the Treasury, room 4320,
1500 Pennsylvania Avenue NW.,
Washington, DC 20220, 202-566-8022.

SUPPLEMENTARY INFORMATION: The
Bank Secrecy Act, Public Law 91-508
(codified at 12 U.S.C. 1730d, 1829b, 1951~
1959, and 31 U.S.C. 5311-5326),
authorizes the Secretary of the Treasury
to require financial institutions to keep
records and file reports that the
Secretary determines have a high degree
of usefulness in criminal, tax, or
regulatory matters. The regulations
implementing the Bank Secrecy Act are
at part 103 of title 31 of the Code of
Federal Regulations. On September 22,
1987, Treasury issued final regulations
implementing an administrative ruling
system for interpretations of the Bank
Secrecy Act. 52 FR 35545.
Administrative rulings are published in
the appendix to part 103, The
administrative rulings are effective
when signed. Publication in the Federal
Register is merely a method of
publicizing their existence.

One ruling is being added to the
Appendix by this Final Rule. Bank
Secrecy Act Administrative Ruling 80-5
deals with a financial institution's
responsibility to provide identifying

Jinformation about the person on whose

behalf a transaction is conducted in Part
I of the Currency Transaction Report
(Form 4789).

Copies of rulings may be obtained by
contacting the Office of Financial
Enforcement at the address listed above.
Please make all requests for rulings in
writing, epecifying the relevant number
or subject of the ruling.

Applicability of Notice and Effactive
Date Requirements

This amendment merely revises the
appendix to add the text of an issued
administrative ruling that interprets the
Bank Secrecy Act regulations. The
regulations in part 103 are not amended
in any way. Therefore, for good cause
found, pursuant to 5 U.S.C, 553 (b) and
(d), notice and public procedure thereon
and a delayed effective date are
unnecessary. f

Executive Order 12291

As this final rule promulgates a
regulation dealing solely with issues of
agency management and organization,
compliance with Executive Order 12291
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and a regulatory impact analysis are not
required.

Regulatory Flexibility Act

As no notice of proposed rulemaking
is required by the Administrative
Procedure Act (5 U.S.C. 551 et seq.) or
by any other statute, this document is
not subject to the provisions of the
Regulatory Flexibility Act, 5 U.S.C. 603
and 604.

Drafting Information

The principal author of this document
is the Office of Financial Enforcement.
However, personnel from other offices
participated in its development,

List of Subjects in 31 CFR Part 103

Authority delegations (Government
agencies), Banks and banking, Currency,
Foreign banking, Investigations, Law
Enforcement, Reporting and
recordkeeping requirements, Taxes.

Amendment

For reasons set forth in the preamble,
31 CER Part 103 is amended as set forth
below:

PART 103—FINANCIAL
RECORDKEEPING AND REPORTING
OF CURRENCY AND FOREIGN
TRANSACTIONS

1. The authority citation of part 103
continues to read as follows:

Authority: Pub. L. 91-508, Title I, 84 Stat.
1114 (12 US.C. 17304, 1828b and 1951-1959);
and the Currency and Foreign Transactions
Reporting Act, Pub. L. 91-508, Title I, 84 Stat.
1118, as amended {31 U.8.C. 5311-5328).

2. The appendix to 31 CFR part 103 is
amended by adding at the end of
following:

Appendix—Administrative Rulings

" - - » »

89-5 (December 21, 19889)
Issue

How does a financial institution fulfill the
requirement that it furnish information about
the person on whose behalf a reportable
currency transaction is being conducted?

Facts

No. 1. Linda Scott has had an account
relationship with the Bank for 15 years. Ms.
Scott enters the bank and deposita $15,000 in
cash into her personal checking account. The
bank knows that Ms. Scott is an artist wha on
occasions exhibits and sells her art work and
that her art work currently is on exkhibit at the
local gallery. The bank further knows that
cash deposits in the amount of $15,000 are
commensurate with Ms. Scolt's art sales.

No. 2. Dick Wallace has recently opened a
personal eccount at the Bank. Although the

bank verified his identity when the account
was opened, the bank has no additional
information about Mr. Wallace. Mr. Wallace
enters the bank with $18,000 in currency and
asks that it be wire transferred to a bank in
a foreign country.

No. 3. Dorothy Green, a partner at a law
firny, makes a $50,000 cash deposit into the
firm's trust account.? The bank knows that
this is 2 trust account. The $50,000 represents
cash received from three clients,

No. 4. Carlos Comez enters a Currency
Dealer and asks to buy $12,000 in traveler’s
checks with cash.

No. 5. Gail Julian, a trusted employee of Q-
mart, a large retail chain, enters the bank
three times during one business day and
makes three large cash deposits totalling
$48,000 into Q-mart’s account. The Bank
knows that Ms. Julian is responsible for
making the deposits on behalf of Q-mart. Q-
mart has an exemption limit of $45,000.

Law and Analysis

Under § 103.28 of the Bank Secrecy Act
(“BSA") regulations, 31 CFR part 103, 8
financial institution must report on a
Currency Transaction Report (“CTR") the
name and address of the individual
conducting the transaction, and the identity,
account number, and the social security or
taxpayer identification number of any person
on whose behalf the transaction was
conducted. See 31 U.S.C. 5313, “A participant
acting for another person shall make the
report as the agent or bailee of the person
and identify the person for whom the
transaction is being made." Identifying
information about the person on whose
behalf the transaction is conducted must
always be furnished if the transaction is
reportable under the BSA, regardless of
whether the transaction invelves an account.

Because the BSA requires financial
institutions to file complete and accurate
CTR’s, it is the financial institution's
responsibility to ascertain the real party in
interest. 31 U.S.C. 5313. One way that a
financial institution can obtain information
about the identity of the person on whose
behalf the transaction is being conducted is
to ask the person conducting the transaction
whether he is acting for himself or on behalf
of another person. Only if as a result of

* strong “know your customer” or other

internal control policies, the financial
institution is satisfied that its records contain
information concerning the true identity of
the person on whose behalf the transaction is
conducted, may the financial institution rely
on those records to complete the CTR.

No. 1. Linda Scott, an artist, is a known
customer of the bank. The bank is aware that
she is exhibiting her work at a local gallery
and that cash deposits in the amount of
$15,000 would not be unusual or inconsistent
with Ms. Scott's business practices.
Therefore, if the bank through its stringent

! This type of account is sometimes called a trust
account, attorney account or special account, It is
an account established by an attorney into which
commingled funds of clients may be deposited. Itis
not necessarily a “trust” in the legal sense of the
term.

“know your customer” policies is satisfied
that the money being deposited by Ms. Scott
into her personal account is for her benefit,
the bank need not ask Ms, Scott whether she
is acting on behalf of someone else.

No. 2. Because Dick Wallace is a new
customer of the bank and because the bank
has no additional information about him or
his business activity, the bank should ask Mr.
Wallace whether he is acting on his own
behalf or on behalf of someone else. This is
particularly true given the nature of the
transaction—a wire transfer with cash for an
individual to a foreign country.

No. 3. Dorothy Green's cash deposit of
$50,000 into the law firm's trust account
clearly is being done on behalf of someone
else. The bank should ask Ms. Green to
identify the clients on whose behalf the
transaction is being conducted. Because Ma.
Green is acting both on behalf of her
employer and the clients, the names of the
three clients and the law firm should be
included on the CTR filed by the bank.

No. 4. The currency dealer, having no
account relationship with Carlos Comez,
should ask Mr. Gomez if he i