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Presldential Documents

Title 3—
The President

[FR Doc. 90-662
Filed 1-5-00; 4:52 pm]
Billing code 3195-01-M

Proclamation 6087 of January 5, 1990

To Amend the Generalized System of Preferences

By the President of the United States of America

A Proclamation
1. Pursuant to section 502 of the Trade Act of 1974, as amended (the 1974 Act)

‘(19 U.S.C. 2462}, and having due regard for the eligibility criteria set forth

therein, I have determined that it is appropriate to designate Poland as a
beneficiary developing country for purposes of the Generalized System of
Preferences (GSP).

2. Section 604 of the 1974 Act (19 U.S.C. 2483) authorizes the President to
embody in the Harmonized Tariff Schedule of the United States (the HTS) the
substance of the provisions of that Act, and of other Acts affecting import
treatment, and actions thereunder.

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of
America, acting under the authority vested in me by the Constitution and the
statutes of the United States, including but not limited to sections 502 and 604
of the 1974 Act, do proclaim that:

(1) General note 3(c)(ii)(A) to the HTS, listing those countries whose products
are eligible for benefits of the GSP, is modified by inserting in alphabetical
order in the list of independent countries “Poland”.

(2) Any provisions of previous proclamations and executive orders inconsist-
ent with the provisions of this proclamation are hereby superseded to the
extent of such inconsistency.

(3) The amendments made by this proclamation shall be effective with respect
to articles both: (i) imported on or after January 1, 1876, and (ii) entered, or
withdrawn from warehouse for consumption, on or after the date of publica-
tion of this proclamation in the Federal Register.

IN WITNESS WHEREOF, I have hereunto set my hand this fifth day of
January, in the year of our Lord nineteen hundred and ninety, and of the
Independence of the United States of America the two hundred and four-
teenth.

T At

Editorial note: For the President's remarks of Jan. § on signing Proclamation 6087, see the Weekly
Compilation of Presidential Documents (vol. 28, no. 1).
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 89-178]

Gypsy Moth Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are affirming, with
several changes, an interim rule that
amended the Gypsy Moth Quarantine
and Regulations by (1) adding North
Carolina and Utah to the list of States
quarantined because of gypsy moth; (2)
removing regulated areas in Oregon
from the list of gypsy moth low-risk
areas and removing Oregon from
quarantined status; (3) designating
previously nonregulated areas in North
Carolina as gypsy moth low-risk areas;
(4) designating previously nonregulated
areas in Utah and Virginia as gypsy
moth high-risk areas; (5) redesignating
portions of regulated areas in Ohio from
gypsy moth low-risk areas to gypsy
moth high-risk areas. The regulations
restrict the interstate movement of
certain articles from gypsy moth high-
risk and low-risk areas. These
restrictions are necessary to prevent the
spread of gypsy moth and to remove
unnecessary restrictions on the
interstate movement of certain articles.

EFFECTIVE DATE: January 9, 1990.

FOR FURTHER INFORMATION CONTACT:
Tom G. Flanigan, Operations Officer,
Program Support Staff, PPQ, APHIS,
USDA, room 648, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782,
301-436-8247,

SUPPLEMENTARY INFORMATION:

Background

The Gypsy Moth Quarantine and
Regulations (contained in 7 CFR 301.45
et seq., and referred to below as the
regulations), quarantine certain States
because of the gypsy moth, and restrict
the interstate movement from regulated
areas of certain articles to prevent the
artificial spread of the gypsy moth.

In an interim rule published in the
Federal Register and effective on July 286,
1989 (54 FR 31005-31008, Docket £9-054)
we amended the Gypsy Moth
Quarantine and Regulations by (1)
adding North Carolina and Utah to the
list of States quarantined because of
gypsy moth: (2) removing regulated
areas in Oregon from the list of gypsy
moth low-risk areas and removing
Oregon from quarantined status; (3)
designting previously nonregulated
areas in North Carolina as gypsy moth
low-risk areas; (4) designating
previously nonregulated areas in Utah
and Virginia as gypsy moth high-risk
areas; and (5) redesignating portions of
regulated areas in Ohio from gypsy moth
low-risk areas to gypsy moth high-risk
areas. Comments were required to be
received on or before September 25,
1989. We received comments from the
State Departments of Agriculture for
North Carolina and Virginia.

North Carolina

The interim rule amended § 301.45-2a
of the regulations by designating all or
portions of Currituck and Dare Counties
in North Carolina as gypsy moth low
risk areas. In its comment the North
Carolina Department of Agriculture
suggested that these areas meet the
criteria to be considered as gypsy moth
high risk areas. We concur. Based on
recent surveys, inspectors have
determined, with respect to all cf the

« areas added to the list of gypsy moth

high-risk areas, that defoliation has
occurred in these areas because of the
gypsy moth or that there is reason to
believe that 50 or more egg masses per
acre of the gypsy moth are present in
these areas. Also, outdoor household
articles and regulated articles exist
within or adjacent to these areas.
Accordingly, there is a substantial risk
of artificially spreading they gypsy moth
by unrestricted interstate movement of
these articles. Therefore, as an
emergency measure, it is necessary to
designate these areas as gypsy moth
high-risk areas and impose restrictions

on the interstate movement of outdoor
household articles and regulated articles
from these areas in accordance with the
regulations in order to prevent the
artificial spread of the gypsy moth.
Virginia

The interim rule amended § 301.45-2a
of the regulations by designating
previously nonregulated areas in the
City of Suffolk, and Charles City,
Chesterfield, Essex, Franklin, Isle of
Wight, James City, King and Queen,
King William, New Kent, Prince George,
Surry and Sussex Counties in Virginia
as gypsy moth high-risk areas.

Based on a comment from the Virginia
Department of Agriculture and
Consumer Research, we are revising the
list of gypsy moth high risk areas by
adding Southampton County and the
Cities of Colonial Heights, Hopewell,
Petersburg, Richmond, and
Williamsburg. These cities are within
the areas added as high risk areas, but
are separate political jurisdictions.
Further, to correct an error, we are
removing Franklin County from the list
of gypsy moth high risk areas and
adding the City of Franklin in its place,
All the areas added meet the criteria
described above for designation as
gypsy moth high-risk areas.

The facts presented in the interim rule
and in this document provide a basis for
this rulemaking. Therefore, with the
changes noted above, we are affirming
the provisions of the interim rule.

Effective Date

Pursuant to the provisions of 5 U.S.C.
553, we find good cause for making this
rule effective less than 30 days after
publication in the Federal Register. This
is necessary to prevent the spread of
gypsy moth. Therefore, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this rule should be
effective upon publication.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined it is not
a "major rule." Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
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individual industries, Federal, State, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12291,

This action affects the interstate
movement of regulated articles from
gypsy moth regulated areas in North
Carolina, Ohio, Oregon, Utah and
Virginia. For areas designated as high-
risk areas, individual and commercial
movers moving outdoor household
articles to areas outside the quarantined
area must determine that their articles
are free of gypsy moth. Mobile home
haulers, loggers, nurseymen, and
firewood haulers are required to obtain
a certificate or limited permit from an
inspector that their articles are free of
gypsy moth. For areas designated as
low-risk areas, the same conditions
apply for movement of regulated articles
when it is determined by an inspector
that the movement of an article presents
a hazard of spreading the gypsy moth.
For areas determined to be free of gypsy
moth and deregulated, no restrictions
are imposed for movement of regulated
articles.

All regulated articles are inspected
and certified without charge to the
business. A business not requesting this
service in advance of shipment may be
delayed in moving the product until
service can be provided. A homeowner
moving outdoor household articles from
a high-risk area to an uninfested area
may pay a qualified certified applicator
(QCA) to inspect his goods. These
charges average between $50-100. In
some instances the company moving
that person reimburses the mover for
their expense. Most QCA's are small
businesses. By declaring an area as a
high-risk area the regulations may
increase business for the QCA's located
in high-risk areas. These businesses will
average $50 to $150 per month in
additional income per business.
Approximately 153 new businesses will
be trained to inspect outdoor household
articles and will offer this service to the
general public. Based on information
compiled by the U.S. Department of
Agriculture, it has been determined that
there are many hundreds of small
entities that move regulated articles
interstate from gypsy moth regulated
areas end many thousands of small

entities that move regulated articles
interstate from other states. However,
based on such information, it has been
determined that approximately 1,677
small entities move regulated articles
interstate from the specified areas
affected by this action.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372 which requires
intergovernmental consultation with
state and local officials. (See 7 CFR part
3015, subpart V.)

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant pests,
Plants (Agriculture), Quarantine,
Transportation, Gypsy Moth.

Accordingly, we are adopting as a
final rule, with the changes indicated
below, the interim rule that amended 7
CFR part 301 and that was published at
54 FR 31005-31008 on July 26, 1989,

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 150bb, 150dd, 150ee,
150ff, 161, 162 and 164-167; 7 CFR 2.17, 2.51,
and 371.2(c).

2. Section 30.45-2a is amended by
removing “Franklin County. The entire
county.” for Virginia; by revising the
entries for North Carolina and by adding
in alphabetical order the following areas .
for Virginia:

§301.45-2a Regulated areas; high-risk and
low-risk areas.

* * . - -

North Carolina

(1) High-risk area.

Currituck County. The entire county.

Dare County. The area bounded by a
line beginning at the intersection of
State Road 1208 and Roanoke Sound;
then easterly along this road to its
junction with State Road 1206; then
southerly along this road to its
intersection with U.S. Highway Business

158; then easterly along an imaginary
line to its intersection with the Atlantic
Ocean; then northwesterly along the
coastline to its intersection with the
Dare-Currituck County line; then
westerly along this county line to its
intersection with the Currituck Sound;
then southeasterly along this sound to
the point of beginning.

(2) Low-risk area. None.

Virginia

(1) High-risk area.

City of Colonial Heights. The entire
city.
* L * * @

City of Franklin. The entire city.
* - -

City of Hopewell. The entire city.

City of Petersburg. The entire city.
Ll - * * -

City of Richmond. The entire city.

* * - -

City of Williamsburg. The entire city.

Southampton County. The entire
county.

* - * * -

Done in Washington, DC, this 3rd day of
January 1990.
Larry B. Slagle,
Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 90-473 Filed 1-8-90; 8:45 am]
BILLING CODE 3410-34-M

7 CFR Part 301
[Docket No. 89-212]

Mediterranean Fruit Fly; Addition to
the Quarantined Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule.

SUMMARY: We are amending the
Mediterranean fruit fly regulations by
adding an area comprised of a portion of
Orange County and an additional
portion of Los Angeles County,
California, to the list of quarantined
areas. This action is necessary on an
emergency basis to prevent the spread
of the Mediterranean fruit fly into
noninfested areas of the United States.
DATES: Interim rule effective January 3,
1990, Consideration will be given only to
comments received on or before March
12, 1990,

ADDRESSES: To help ensure that your
comments are considered, send an
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original and three copies to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 8686, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket Number
89-212. Comments received may be
inspected at USDA, room 1141, South
Building, 14th and Independence
Avenue SW., Washington, DC, between
" 8 a.m. and 4:30 p.m., Monday through
Friday, except holidays.
FOR FURTHER INFORMATION CONTACT:
Milton C, Holmes, Senior Operations
Officer, Domestic and Emergency
Operations, PPQ, APHIS, USDA, room
642, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782, (301) 436-
247,
SUPPLEMENTARY INFORMATION:

Background

The Mediterranean fruit fly, Ceratitis
capitata (Wiedemann), is one of the
world's most destructive pests of
numerous fruits and vegetables,
especially citrus fruits. The
Mediterranean fruit fly (Medfly]) can
cause gerious economic losses. Heavy
infestations can cause complete loss of
crops, and losses of 25 to 50 percent are
not uncommon. The short life cycle of
this pest permits the rapid development
of serious outbreaks.

A document effective August 23, 1989,
and published in the Federal Register on
August 29, 1989 (54 FR 35629-35635,
Docket Number 89-1486), established the
Mediterranean fruit fly regulations and
quarantined an area in Los Angeles
County, California (7 CFR 301.78 et seq.;
referred to below as the regulations). In
an interim rule effective September 14,
1989, and published in the Federal
Register on September 20, 1989 (54 FR
38643-38645, Docket Number 89-189),
we amended the regulations by adding a
portion of Santa Clara County,
California, to the list of quarantined
areas. Also, in an interim rule effective
October 11, 1989, and published in the
Federal Register on October 17, 1989 (54
FR 4247842480, Docket Number 83-182),
we amended the regulations by adding
an additional portion of Los Angeles
County and a portion of San Bernardino
County in California to the list of
quarantined areas. In addition, we
further amended the regulations by
adding an additional portion of Los
Angeles County in California to the list
of quarantined areas in an interim rule
effective November 17, 1989, and
published in the Federal Register on
November 24, 1989 (54 FR 4857148572,
Docket Number 89-202). We amended
the regulations again by revising the
quarantined area in Los Angeles

County, California, to expand a
previously quarantined area and
designate an additional quarantined
area in an interim rule effective
December 6, 1989 and published in the
Federal Register on December 13, 1989
(54 FR 51189-51181, Docket Number 89-
208). These areas remain infested with
Mediterranean fruit fly.

The regulations impose restrictions on
the interstate movement of regulated
articles from quarantined areas in order
to prevent the spread of the
Mediterranean fruit fly to noninfested
areas.

Recent trapping surveys by inspectors
of California State'and county agencies
and by inspectors of the Animal and
Plant Health Inspection Service, a unit
within the U.S. Department of
Agriculture, reveal that an infestation of
Medfly has been discovered in Orange
County, California. Specifically,
inspectors collected a single mated
female Mediterranean fruit fly in Orange
County, near Brea, California.

The regulations in § 201.78-3 provide
that the Administrator of the Animal
and Plant Health Inspection Service
shall list as a quarantined area each
State, or each portion of & State, in
which the Mediterranean fruit fly has
been found by an inspector, in which the
Administrator has reason to believe the
Mediterranean fruit fly is present, or
that the Administrator considers
necessary to regulate because of its
inseparability for quarantine
enforcement purposes from localities in
which the Mediterranean fruit fly has
been found.

In accordance with these criteria, we
are designating as a quarantined area
the following area comprised of a
portion of Orange County and an
additional portion of Los Angeles,
California:

Orenge County and Los Angeles Counly

That portion of Orange County and Los
Angeles County in the Brea, Whittier,
Baldwin Park, Valinda, and San Gabriel
Valley areas beginning at the intersection of
the Duarte City Limits and Interstate
Highway 210; then easterly along this
highway to its intersection with Grand
Avenue; then southerly along this avenue to
its intersection with Valley Boulevard; then
southwesterly along this boulevard to its
intersection with Brea Canyon Road; then
southerly along this road to its intersection
with State Highway 60; then westerly along
this highway to its intersection with Nogales
Street; then southerly along this street to its
intersection with Colima Road; then westerly
along this road to its intersection with
Fullerton Road; then southerly along this road
to its intersection with La Habra Heights City
limits; then southeasterly from this
intersection along an imaginary line to its
intersection with the Los Angeles-Orange

County line and State Highway 57; then
southerly along this highway to its
intersection with Bastanchury Road; then
westerly along this road to its intersection
with Euclid Street; then northerly along this
street to its intersection with Rosecrans
Avenue; then westerly along this avenue to
its intersection with Santa Gertrudes Avenue;
then northerly along this avenue to its
intersection with Imperial Highway; then
westerly along this highway to its
intersection with Telegraph Road; then
northwesterly alongthis road to its
intersection with Leffingwell Road; then
southwesterly along this road te its
intersection with Carmenita Road; then
southerly along this road to its intersection
with Artesia Boulevard; then westerly along
this boulevard to its intersection with
Lakewood Beulevard; then northerly along
Lakewood Boulevard to its intersection with
Cardendale Street; then northwesterly along
this street to its intersection with proposed
Interstate Highway 105; then westerly along
this proposed highway to its intersection with
Alameda Street; then northerly along this
street to ils intersection with Florence
Avenue; then easterly along this avenue to its
intersection with Interstate Highway 710;
then northesly along this highway to ita
intersection with Interstate Highway 5; then
northwesterly along this highway to its
intersection with Soto Street; then
northeasterly along this street to its
intersection with Huntington Drive; then
northeasterly along this drive to ils
intersection with Monterey Road; then
northerly along this road to its intersection
with Avenue 60; then northwesterly along
this avenue to its intersection with Figueroa
Street; then northeasterly along this street to
its intersection with York Boulevard; then
westerly along this boulevard to its
intersection with Eagle Rock Beulevard; then
northeasterly along this boulevard to its
intersection with Colorado Boulevard; then
westerly along this boulevard to its
intersection with State Highway 2; then
northerly along this highway to ita
intersection with Chevy Chase Drive; then
northeasterly along this drive to its
intersection with Highland Drive; then
easterly along Highland Drive to its
intersection with Woodbury Road; then
easterly along this road to its intersection
with Lake Avenue; then northerly along this
avenue to its intersection with New York
Drive; then easterly and southeasterly along
this drive to its intersection with Sierra
Madre Villa Avenue; then southerly along
this avenue to its intersection with Sierra
Madre Boulevard; then easterly along this
boulevard to its intersection with the Sierra
Madre City Limits; then northerly and
easterly along the city limits to its
intersection with the Arcadia City Limits;
then easterly along the Arcadia City Limits to
its intersection with the Monrovia City
Limits; then northerly and easterly along the
Monrovia City Limits to its intersection with
the Duarte City Limits; then easterly,
southerly, and southwesterly along the
Duarte City Limits to the point of beginning.

There does not appear to be any
reason to designate additional
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quarantined areas in California other
than the areas specified above.
California has adopted and is enforcing
regulations imposing restrictions on the
intrastate movement of the regulated
articles that are equivalent to those
imposed on the interstate movement of
regulated articles under this subpart.

Emergency Action

James W. Closser, Administrator of
the Animal and Plant Health Inspection
Service, has determined that an
emergency situation exists, which
warrants publication of this interim rule
without prior opportunity for public
comment. Because the Mediterranean
fruit fly could be spread to noninfested
areas of the United States, it is
necessary to act immediately to prevent
its spread.

Since prior notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest under these
conditions, there is good cause under 5
U.S.C. 553 to make it effective upon
signature. We will consider comments
received within 60 days of publication of
this interim rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register, including a discussion
of any comments we receive and any
amendments we are making to the rule
as a result of the comments,

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a "major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12201,

This regulation affects the interstate
movement of regulated articles from an
area comprised of a portion of Orange
County and an additional portion of Los
Angeles County, California. Within the
regulated area approximately 279
entities will be affected by this rule. All

would be considered small entities,
They include 210 fruit/produce markets,
19 nurseries, 5 fruit vendors, and 45
homeowners, each with approximately 1
acre of citrus and/or avocado trees
remaining from previous commercial
groves that were subdivided. These
entities comprise less than 1 percent of
the total of similar enterprises operating
in the State of California. Most of the
sales for these entities are local
intrastate and would not be affected by
this regulation. Further, the conditions in
the Mediterranean fruit fly regulations
and treatments in the Plant Protection
and Quarantine Treatment Manual,
incorporated by reference in the
regulations, allow interstate movement
of most articles without significant
added costs.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

The regulations in this subpart contain
no information collection or
recordkeeping requirements under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 ef seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases, Plant pests, Plants
{Agriculture), Quarantine,
Transportation, Mediterranean fruit fly,
Incorporation by reference.

Accordingly, 7 CFR part 301 is
amended to read as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for 7 CFR
part 301 continues to read as follows:
Authority: 7 U.S.C. 150bb, 150dd, 150ee,

150ff, 161, 162, and 164-167; 7 CFR 2.17, 2.51,
and 371.2(c).

3. In § 301.78-3 paragraph (c), the
designation of the quarantined area is
amended by adding the following
immediately before the description for °
San Bernardino County:

§ 301.78-3 Quarantined greas.
-

* * - -

(c). L

California

» o - ~ -

Orange Counly and Los Angeles County

That portion of Orange County and Los
Angeles County in the Brea, Whittier,
Baldwin Park, Valinda, and San Gabriel
Valley areas beginning at the intersection of
the Duarte City Limits and Interstate
Highway 210; then easterly along this
highway to its intersection with Grand
Avenue; then southerly along this avenue to
its intersection with Valley Boulevard; then
southwesterly along this boulevard to its
Intersection with Brea Canyon Road; then
southerly along this road to its intersection
with State Highway 60; then westerly along
this highway to its intersection with Nogales
Street; then southerly along this street to its
intersection with Colima Road; then westerly
along this road to its intersection with
Fullerton Road; then southerly along this road
to its intersection with La Habra Heights City
limits; then southeasterly from this
intersection along an imaginary line to its
intersection wtih the Los Angeles-Orange
County line and State Highway 57; then
southerly along this highway to its
Intersection with Bastanchury Road; then
westerly along this road to its intersection
with Euclid Street; then northerly along this
street to its intersection with Rosecrans
Avenue; then westerly along this avenue to
its intersection with Santa Gertrudes Avenue;
then northerly along this avenue to its
intersection with Imperial Highway: then
westerly along this highway to its
intersection with Telegraph Road; then
northwesterly along this road to its
intersection with Leffingwell Road; then
southwesterly along this road to its
intersection with Carmenita Road; then
southerly along this road to its intersection
with Artesia Boulevard; then westerly along
this boulevard to its intersection with
Lakewood Boulevard; then northerly along
Lakewood Boulevard to its intersection with
Gardendale Street; then northwesterly along
this street to its intersection with proposed
Interstate Highway 105; then westerly along
this proposed highway to its intersection with
Alameda Street; then northerly along this
street to its intersection with Florence
Avenue; then easterly along this avenue to its
intersection with Interstate Highway 710;
then northerly along this highway to ita
intersection with Interstate Highway 5; then
northwesterly along this highway to its
intersection with Soto Street; then
northeasterly along this street to its
intersection with Huntington Drive; then
northeasterly along this drive to its
intersection with Monterey Road; then
northerly along this road to its intersection
with Avenue 60; then northwesterly along
this avenue to its intersection with Figueroa
Street; then northeasterly along this street to
its intersection with York Boulevard; then
westerly along this boulevard to its
intersection with Eagle Rock Boulevard; then
northeasterly along this boulevard to its
intersection with Colorado Boulevard; then
westerly along this boulevard to its
intersection with State Highway 2; then
northerly along this highway to its
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intersection with Chevy Chase Drive; then
northeasterly along this drive to its
intersection with Highland Drive; then
easterly along Highland Drive to its
intersection with Woodbury Road; then
easterly along this road to its intersection
with Lake Avenue; then northerly along this
avenue to its intersection with New York
Drive; then easterly and southeasterly along
this drive to its intersection with Sierra
Madre Villa Avenue; then southerly along
this avenue to its intersection with Sierra
Madre Boulevard; then easterly along this
boulevard to its intersection with the Sierra
Madre City Limits; then northerly and
easterly along the city limits to its
intersection with the Arcadia City Limits;
then easterly along the Arcadia City Limits to
its intersection with the Monrovia City
Limits; then northerly and easteriy along the
Monrovia City Limits to its intersection with
the Duarte City Limits; then easterly,
southerly, and southwesterly along the
Duarte City Limits to the point of beginning.

» » * . -

Done in Washington, DC, this 3rd day of
January 1990.
Larry B, Slagle,
Acting Administretor, Animal and Plent
Heclth Inspection Service.
[FR Doc. 80474 Filed 1-8-90; :45 am)
BILLING CODE 3410-34-M

Agricultural Marketing Service

7 CFR Part 855
[Docket No. FV-AO-88-3; FV-88-108]
RIN 0581-AA29

Vidalia Onions Grown In Georgia;
Issuance of Order

AGENCY: Agricultural Marketing Service
(AMS), USDA.

ACTION: Final rule.

SUMMARY: This rule establishes a
Federal marketing agreement and order
for Vidalia onions grown in a designated
part of Georgia. A marketing agreement
and order are currently in effect on an
interim basis. The order will be
administered locally by a nine member
committee consisting of eight growers,
of whom at least four must also be
handlers, and a public member. The
order authorizes production and
marketing research and promotion
projects, including paid advertising, for
Vidalia onions. The program will be
financed by assessments levied on
Vidalia onion handlers. A primary
objective of the program is to improve
grower returns by strengthening
consumer demand through various
promotion activities and by reducing
costs through production and marketing
research. Vidalia onion producers
approved the marketing order in a
referendum held September 13-15, 1989.

_EFFECTIVE DATE: February 8, 1890.

FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6458, telephone 202-447-5331.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing—Issued August 19, 1988, and
published in the Federal Register on
August 23,1968 (53 FR 32054); Tentative
Decision and Referendum Order and
Opportunity to File Written
Exceptions—Issued February 21, 1989,
and published in the Federal Register on
February 24, 1989 (54 FR 8160}; Interim
Order—Issued March 10, 1989, and
published in the Federal Register on
March 18, 1989 (54 FR 10972); Final
Decision and Referendum Order—
Issued August 24, 1989, and published in
the Federal Register on August 29, 1989
(54 FR 35656).

Preliminary Statement

This administrative action is governed
by the provisions of sections 556 and 557
of title 5 of the United States Code, and
therefore is excluded from the
requirements of Executive Order 12291.

This order is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674}, hereinafter referred to
as the Act, and the applicable rules of
practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR part 900).

The marketing agreement and order
were formulated on the record of a
public hearing held at the Toombs
County Courthouse in Lyons, Georgia on
September 20-21, 1988. Notice of the
hearing was published in the August 23,
1988, issue of the Federal Register. The
notice set forth a proposed order
submitted by a group of Vidalia onion
producers and handlers known as
FAVOR (Farmers Allied for the Vidalia
Onion Referendum). The principal
feature of the order is the authority to
collect assessments from handlers of
Vidalia onions grown in a designated
part of Georgia to fund research and
promotion activities,

Upon the basis of evidence introduced
at the hearing and the record thereof,
the Deputy Assistant Secretary for
Marketing and Inspection Services on
February 21, 1989, filed with the Hearing
Clerk, U.S. Department of Agriculture, a
Tentative Decision and Referendum
Order, directing that a referendum be
conducted during the period March 1-3,
1989, among producers of Vidalia onions
to determine whether they favored
issuance of the proposed marketing

order on an interim basis for the 1989
season. In the referendum, the marketing
order was favored by more than two-
thirds of the producers voting in the
referendum and also by producers of
more than two-thirds of the production
represented in the referendum. The
tentative marketing agreement was
signed by handlers who, during the
representative period, handled more
than 50 percent of the volume of Vidalia
onions handled during the
representative pericd. The tentative
marketing agreement and interim
marketing order were issued on March
10, 1989, and became effective upon
publication in the Federal Register on
March 18, 1959 (54 FR 10972).

The Tentative Decision and
Referendum Order also provided
interested persons the opportunity to file
writlen exceptions thereto by June 30,
1989. Four exceptions were received and
were discussed and ruled upon in the
Final Decision. The Final Decision and
Referendum Order was issued August
24,1989, and a referendum was
conducted September 13-15, 1989. In the
referendum, the marketing order was
favored by more than two-thirds of the

- producers voting in the referendum who

also represented more than two-thirds of
the production represented in the
referendum. The marketing agreement
was signed by handlers, who, during the
representative period handled more

than 50 percent of the volume of Vidalia
onions handled during the :
representative period.

Small Business Considerations

In accordance with the provisions of
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Administrator of
the Agricultural Marketing Service
(AMS) has determined that this action
will not have a significant economic
impact on a substantial number of small
entities. Small agricultural producers
have been defined by the Small
Business Administration (SBA) (13 CFR
121.2) as those having average annual
gross revenues for the last three years of
less than $500,000. Small agricultural
service firms, which would include
handlers under this order, are defined as
these with gross annual revenues of less
than $3.5 million.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened. The Act
requires the application of uniform rules
to regulated handlers. Marketing orders
issued pursuant to the Act, and rules
issued thereunder, are unique in that
they are normally brought about through
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group action of essentially small entities
acting on their own behalf, Thus, both
the RFA and the Act have small entity
orientation and compatibility.

There are approximately 160 handlers
of Vidalia onions. During the 1987
season, commercial shipments totalled
about 738,400 50-pound bags at an
average f.0.b. price of $16.75 for a total
value of about $21.4 million. An
underdetermined volume was also sold
locally at roadside stands and through
mail order operations. While there is a
great variance in the size of individual
handler operations, almost all of the
handlers that would be regulated under
this order would qualify as small firms
under SBA's definition.

There are about 260 Vidalia onion
growers in Georgia. The average
acreage of onions grown is 27 acres,
with the smallest farm being one-tenth
of an acre and the largest farm having
600 acreas of Vidalia onions. About 5
percent of the growers farm in excess of
100 acres, and almost 30 percent have
less than § acres. The majority of these
growers would be classified as small
businesses.

Because most of the growers and
handlers of Vidalia onions are small in
size, they have been unable to
individually finance the types of
research and promotion efforts needed
by the industry. The marketing order
program will provide a means for these
small entities to pool their resources and
work together to solve their common
preblems. Such action is necessary for
this relatively small industry to remain
profitable in the face of intense
competition from larger industries.

The marketing order authorizes the
collection of assessments from handlers
of Vidalia onions grown in a designated
part of Georgia. Assessment funds may
be used to finance production research
projects that could reduce costs by
improving post-harvest handling
techniques and reducing the occurrence
of onion diseases. Assessment funds
may also be used to strengthen demand
and expand markets for Vidalia onions
through marketing research and product
promotion programs, including paid
advertising. The order will be
administered by a committee composed
of Vidalia onion producers and a public
member nominated by growers and
selected by the Secretary. Daily
administration of the order will be
carried out by a staff hired by the
Vidalia Onion Committee (committee).
The order will not regulate the
production of Vidalia onions and will
place no restrictions on the quality or
quantity of Vidalia onions that may be
handled,

The principal requirement of the order
which will affect handlers is the
requirement that they pay assessments
on fresh market shipments of Vidalia
onions to fund any research and
promotion programs. Any assessment
rate that may be established would be
recommended by the committee to the
Secretary for approval.

Acreage and supplies of Vidalia
onions have risen dramatically in recent
years, and the marketing order will
provide a means of halting the drop in
grower returns experienced in past
seasons. This should be achieved by
strengthening demand and developing
new markets for these increasing
supplies through promotion of the
Vidalia onion. Also, costs could be
reduced through research. Thus, the
marketing order is expected to have a
positive impact on grower returns.

The order will also impose scme
reporting and recordkeeping
requirements on handlers. The burden
that is likely to be imposed with respect
to these requirements is negligible. Most
of the information that would be
reported to the committee is already
compiled by handlers fer other uses and
is readily available.

In compliance with the Paperwork
Reduction Act of 1980 (44 U.S.C. chapter
35), the information collection and
recordkeeping requirements that are
contained in the order have been
submitted to the Office of Management
and Budget (OMB) and have been
approved under OMB No. 0581-0160.
The currently approved requirements
impose an estimated annual reporting
burden of approximately one hour on
each of the 160 handiers covered by the
order and an estimated recordkeeping
burden of about 15 minutes. Any
additional reporting requirements that
may be imposed under the order would
not become effective prior to OMB
review. Such requirements would be
evaluated against the potential benefits
to be derived to ensure that any added
burden resulting from increased
reporting would not be significant when
compared to those anticipated benefits.

In determining that the order will not
have a significant economic impact on a
substantial number of small entities, all
of the issues discussed above were
considered. The marketing order
provisions have been carefully reviewed
and every effort has been made to
eliminate any unnecessary costs or
requirements. Although the order may
impose some additional costs and
requirements on handlers, it is
anticipated that the order will help to
strengthen demand for Vidalia onions
grown in Georgia. Therefore, any

additional costs should be offset by the
benefits derived from expanded markets
and sales benefiting handlers and
producers alike, Accordingly, it is
determined that the marketing order will
not have a significant impact on small
handlers or producers.

In accordance with Executive Order
12612, consideration has been given as
to whether the marketing order would
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. To this end, notice of the
hearing conducted to consider the
establishment of a Federal marketing
order program for Vidalia onions grown
in Georgia was provided to the
Governor of Georgia as well as to the
State's Commissioner of Agriculture.
One State official provided testimony at
the hearing that concluded that the
proposed Federal program would not
conflict with any State statute, would
not interfere with any State function,
and would impose no burden on the
State of Georgia, either financial or
otherwise. It is therefore determined
that this final rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Findings and Determinations

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 ef seq.). and the applicable
rules of practice and procedure effective
thereunder (7 CFR Part 800), a public
hearing was held upon a proposed
marketing agreement and order
regulating the handling of Vidalia onions ~
grown in Georgia.

Upon the basis of the evidence
introduced at the hearing and the record
thereof, it is found that:

(1) The marketing agreement and
order, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The marketing agreement and
order regulate the handling of Vidalia
onions grown in the production area in
the same manner as, and are applicable
only to persons in the respective classes
of commercial and industrial activity
specified in, the marketing agreement
and order upon which a hearing has
been held;

{3) The marketing agreement and
order are limited in their application to
the smallest regional production area
which is practicable, consistent with
carrying out the declared policy of the
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Act, and the issuance of several orders
applicable to subdivisions of the
production area would not effectively
carry out the declared policy of the Act;

{4) There are no differences in the
production and marketing of Vidalia
onions produced in the production area
which make necessary different terms
and provisions applicable to different
parts of such area; and

(5) All handling of Vidalia onions
grown in the production area is in the
current of interstate commerce or
directly burdens, obstructs, or affects
such commerce.

(b) Determinations. 1t is hereby
determined that:

(1) The “Marketing Agreement
Regulating the Handling of Vidalia
Omnions Grown in Georgia,” upon which
the aforesaid public hearing was held,
has been signed by handlers {excluding
cooperative associations of producers
who are not engaged in processing,
distributing, or shipping Vidalia onions
covered by the order) who during the
period July 31, 1988, through August 31,
1989, handled not less than 50 percent of
the volume of Vidalia onicns covered by
this order; and

(2) The issuance of this order is
favored or approved by at least two-
thirds of the producers who participated
in a referendum on the question of its
approval and who, during the period
July 31, 1988, through August 31, 1989
(which has been deemed to be a
representative period), have been
engaged within the designated area in
Georgia in the production of Vidalia
onions for market, such producers
having also produced for market at least
two-thirds of the volume of such
commodity represented in th
referendum. i

List of Subjects in 7 CFR Part 955

Georgia, marketing agreements and
orders, Vidalia onions.

Order Relative To Handling of Vidalia
Onions Produced in Georgia

It is therefore ordered, That on and
after the effective date hereof, all
handling of Vidalia onions grown in the
production area shall be in conformity
to, and in compliance with, the terms
and conditions of the said order, as
follows:

The provisions of the marketing
agreement and order are set forth in full
herein. Sections 955.90, 955.91 and 955.92
apply only to the marketing agreement
and not to the marketing order,

List of Subjects in 7 CFR Part 955

Marketing agreements and orders,
Vidalia onions, Georgia.

Therefore, title 7, chapter IX is

amended by adopting as final and
revising part 955 to read as follows:

Note: This part will appear in the annual
Code of Federal Regulations.

PART 955—VIDALIA ONIONS GROWN
IN GEORGIA
Definitions

Sec.

955.1 Secretary.

955.2 Act.

955.3 Person.

9554 Production area.
955.5 Vidalia onion.
955.6 Handler.

955.7 Handle.

955.8 Producer.

955.10 Producer-handier.
955.12 Committee.
95513 Fiscal period.

Committee
955.20
955.21
855.22
955.23
955.24
955.25
955.26
855.27
955.28
955.29
955.30
955.31

Expenses and Assessments

955.40 Expenses.
955.41 Budget.

95542 Assessments.
955.43 Accounting.
955.44 Excess funds.
955.45 Contributions.

Research and Development
955.50 Research and development.

Establishment and membership.
Term of office.
Nominations.
Selection.
Acceptance.
Alternates.
Vacancies.

Failure to nominate.
Procedure,
Expenses.

Powers.

Duties.

Reports and Recordkeeping
955.60 Reports and recordkeeping.
/

Miscellaneous Provisions

955.71
955.72
955.73
955.80
955.81
955.82
955.83
955.84
955.85

Termination or suspension.
Proceedings after termination.
Effect of termination or amendment.
Compliance.

Right of the Secretary.
Duration of immunities.
Agents.

Derogation.

Personal liability.

955.86 Separability.

955.87 Amendments.

Marketing Agreement

855.90 Counterparts.
955.91 Additional parties.
955.92 Order with marketing agreement.

Authority: Sec. 1-18, 48 Stat. 31, as
amended; 7 U.S.C. 601-874.

Definitions
§955.1 Secretary.
“Secretary” means the Secretary of

Agriculture of the United States, or any
officer or employee of the Department of
Agriculture who has been delegated, or
who may hereafter be delegated, the
authority to act for the Secretary.

§955.2 Act

“Act” means Public Act No. 10, 73d
Congress (May 12, 1933), 1s amended
and as reenacted and amended by the
Agricultural Marketing Agreement Act
of 1937, as amended (Sec. 1-19, 48 Stat.
31, as amended; 7 U.S.C. 601 ef seq.).

§955.3 Person.

“Person’ means an individual,
partnership, corporation, association, or
any other business unit.

§955.4 Production area.

“Production area” means that part of
the State of Georgia enclosed by the
following boundaries: Beginning at a
point in Laurens County where U.S.
Highway 441 intersects Highway 16;
thence continue southerly along U.S.
Highway 441 to a point where it
intersects the southern boundary of
Laurens County; thence southwesterly
along the border of Laurens County to a
point where it intersects the county road
known as Jay Bird Springs Road; thence
southeasterly along Jay Bird Springs
Road to a point where it intersects U.S.
Highway 23; thence easterly to a point
where U.S. Highway 23 intersects the
western border of Telfair County; thence
southwesterly following the western and
southern border of Telfair County to a
point where it intersects with Jeff Davis
County; thence following the southern

, border of Jeff Davis County to a point
| where it intersects with the western

border of Bacon County; thence
southerly and easterly along the border
of Bacon County to a point where it
intersects Georgia State Road 32; thence
easterly along Georgia State Road 32 to
Seaboard Coastline Railroad; thence
northeasterly along the tracks of
Seaboard Coastline Railroad to a point
where they intersect Long County and
Liberty County; thence northwesterly
and northerly along the southwestern
border of Liberty County to a point
where the border of Liberty County
intersects the southern border of Evans
County; thence northeasterly along the
eastern border of Evans County to the
intersection of the Bulloch County
border; thence northeasterly along the
Bulloch County border to a point where
it intersects with the Ogeechee River;
thence northerly along the main channel
of the Ogeechee River to a point where
it intersects with the southeastern
border of Screven County; thence
northeasterly along the southeasterly
border of Screven County to the main
channel of the Savannah River; thence
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northerly along the main channel of the
Savannah River to a point where the
northwestern boundary of Hampton
County, South Carolina intersects the
Savannah River; thence due west to a
point where State Road 24 intersects
Brannen Bridge Road; thence westerly
along Brannen Bridge Road to a point
where it intersects with State Road 21;
thence westerly along State Road 21 to
the intersection of State Road 17; thence
westerly along State Road 17 to the
intersection of State Road 58 and .
southerly to the northern border of
Emanuel County; thence westerly and
southerly along the border of Emanuel
County to a point where it intersects the
Treutlen County border; thence
southerly to a point where the Truetlen
County border intersects Interstate
Highway 18; thence westerly to the
point of beginning in Laurens County.

§955.5 Vidalia onion.

“Vidalia onion” means all varieties of
Allium cepa of the hybrid yellow
granex, granex parentage or any other
similar variety recommended by the
committee and approved by the
Secretary, that are grown in the
production area.

§955.8 Handler.

“Handler” is synonymous with
“shipper” and means any person (except
& common or contract carrier of Vidalia
onions owned by another person) who
handles Vidalia onions, or causes
Vidalia onions to be handled.

§955.7 Handle.

“Handle” or “ship” means to package,
load, sell, transport, or in any other way
to place Vidalia onions, or cause Vidalia
onions to be placed, in the current of
commerce within the production area or
between the production area and any
point outside thereof. Such term shall
not include the transportation, sale, or
delivery of field-run Vidalia onions to a
person within the production area for
the purpose of having such Vidalia
onions prepared for market.

§955.9 Producer.

“Producer” is synonymous with
“grower" and means any person
engaged in a proprietary capacity in the
production of Vidalia onions for market.
§ 955.10 Producer-handler.

“Producer-Handler"” means a
producer who handles Vidalia onions.
§955.12 Committee.

“Committee” means the Vidalia

Onion Committee, established pursuant
to § 955.20.

§955.13 Fiscal period.

"Fiscal period” means the 12-month
period beginning on September 16 and

ending on September 15 of the next year
or such other period that may be
recommended by the committee and
approved by the Secretary.

Committee
§955.20 Establishment and membership.

(a) There is hereby established a
Vidalia Onion Committee, consisting of
nine members, to administer the terms
and provisions of this part. Eight
members shall be producers, and one
shall be a public member. At least four
of the producer members ghall be
producer-handlers. Each member shall
have an alternate who shall have the
same qualifications as the member,

(b) Each member, other than the
public member, shall be an individual
who is, prior to selection and during
such member's term of office, a resident
of the production area and a grower or
an officer or employee of a grower.

(c) The public member shall be a
resident of the production area and shall
have no direct financial interest in the
commercial production, financing,
buying, packing or marketing of Vidalia
onions, except as a consumer, nor shall
such person be a director, officer or
employee of any firm so engaged.

§955.21 Term of office.

(a) Except as otherwise provided in
paragraph (b) of this section, the term of
office of committee members and their
respective alternates shall be for two
years and shall begin as of September 16
or for such other period as the
committee may recommend and the
Secretary approve. The terms shall be
determined so that approximately one-
half of the total committee membership
shall terminate each year. Members and
alternates shall serve in such capacity
during the term of office or pertion
thereof for which they are selected and
until their respective successors are
selected.

(b) The term of office of the initial
members and alternates shall begin as
soon as possible after effective date of
this part. As determined by lot drawn at
the initial nomination meeting, one-
fourth of the initial grower members and
alternates shall serve for a one-year
term, one-fourth shall serve for a two-
year term, one-fourth shall serve for a
three-year term, and one-fourth shall
serve for a four-year term. The term of
office for the initial public member and
alternate shall be for two years.

[c) The consecutive terms of office of
members shall be limited to three 2-year
terms.

§955.22 Nominations,

(a) Initial members. For nominations
to the initial committee, a meeting of
producers shall be held by the
Secretary.

{b) Successor members. (1) The
committee shall hold or cause to be held
not later than August 1 of each year, or
such other date as may be specified by
the Secretary, a meeting or meetings of
growers for the purpose of designating
one nominee for each position as
member and for each position as
alternate member of the committee
which is vacant, or which is about to
become vacant,

(2) Nominations for members and
alternates shall be supplied to the
Secretary in such manner and form as
the Secretary may prescribe, not later
than August 15 of each year, or by such
other date as may be specified by the
Secretary.

(3) The Secretary may, upon
recommendation of the committee,
divide the production area into districts
for the purpose of nominating committea ,
members and their alternates.

() Only producers may participate in
designating nominees to serve as
committee members. Each producer is
entitled to cast only one vote on behaif
of such producer and such producer's
agents, subsidiaries, affiliates, and
representatives in designating nominees
for committee members and alternates.
An eligible voter's privilege of casting
only one vote shall be construed to
permit a voter to cast one vote for each
position to be filled.

(d) The producer members shall
nominate the public member and
alternate member at the first meeting
following the selection of members for a
new term of office. Nominations for the
public member and alternate member
shall be supplied to the Secretary in
such manner and form as the Secretary
may prescribe, not later than November
1, or such other date as may be specified
by the Secretary.

§955.23 Selection.

From the nominations made pursuant
to § 955.22 or from other qualified
persons, the Secretary shall select
members and alternate members of the
committee.

§955.24 Acceptance.

Any person nominated to serve as a
member or alternate member of the
committee shall, prior to selection by the
Secretary, qualify by filing a written
acceptance indicating such person’s
willingness to serve in the position for
which nominated.

§955.25 Alternates.

An alternate member of the committee
shall act in the place and stead of the
member for whom such person is an
alternate during such member's absence
or when designated to do so by such
member. In the event both a member of
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the committee and that member's
alternate are unable to attend a
committee meeting, the member, the
alternate, or the committee, in that
order, may designate another alternate
from the same district (if applicable) and
the same group (producer or producer-
handler) to serve in such member’s
stead. Only the public member's
alternate is authorized to serve in the
place and stead of the public member. In
the event of the death, removal,
resignation or disqualification of a
member, that member's alternate shall
serve until a successor to such member
is selected,

§955.26 Vacancies.

To fill any vacancy occasioned by the
failure of any person nominated as a
member or as an alternate to qualify, or
in the event of the death, removal,
resignation, or disqualification of a
member or alternate, a successor for the
unexpired term may be selected by the
Secretary from nominations made
pursuant to § 855.22, or from other
eligible persons.

§ 855.27 Failure to nominate.

If nominations are not made within
the time and manner prescribed in
§ 955.22, the Secretary may, without
regard to nominations, select members
and alternates on the basis of the
representation provided for in § 955.20.

§955.28 Procedure.

{a) Five members of the committee
shall constitute a quorum, and five
concurring votes shall be required to
pass any motion or approve any
committee action.

(b) The committee may provide for
meetings by telephone, telegraph, or
other means of communication, and any
vote cast orally at such meetings shall
be confirmed promptly in writing:
Provided, That if an assembled meeting
is held, all votes shall be cast in person.

§955.29 Expenses.

Members and alternates shall serve
without compensation but shall be
reimbursed for such expenses
authorized by the committee and
necessarily incurred by them in
attending committee meetings and in the
performance of their duties under this
part.

§955.30 Powers.

The committee shall have the
following powers:

(a) To administer the provisions of
this part in accordance with its terms;

{b) To make rules and regulations to
effectuate the terms and provisions of
this part;

(c) To receive, investigate, and report
to the Secretary complaints of violation
of the provisions of this part; and

(d) To recommend to the Secretary
amendments to this part.

§ 955.31 Duties.

The committee shall have, among
others, the following duties:

(a) As soon as practicable after the
beginning of each term of office, to meet
and organize, to select a chairman and
such other officers as may be necessary,
to select subcommittees of committee
members or alternates, and to adopt
such rules and regulations for the
conduct of its business as it deems
necessary;

(b) To act as intermediary between
the Secretary and any producer or
handler;

(c) To furnish to the Secretary such
available information as may be
requested;

(d) To appoint such employees,
agents, and representatives as it may
deem necessary, to determine the
compensation and define the duties of
each such person, and to protect the
handling of committee funds;

(e) To investigate from time to time
and to assemble data on the growing,
harvesting, shipping, and marketing
conditions with respect to Vidalia
onions;

{f) To keep minutes, books, and
records which clearly reflect all of the
acts and transactions of the committee.
Such minutes, books, and records shall
be subject to examination at any time
by the Secretary or the Secretary's
authorized agent or representative.
Minutes of each committee meeting
shall be furnished promptly to the
Secretary;

(g) Prior to the beginning of each fiscal
period, to prepare and submit to the
Secretary a budget of its projected
income and expenses for such fiscal
period, together with a report thereon
and a recommendation as to the rate of
assessment for such period;

(h) To cause its books to be audited
by a Certified Public Accountant at least
once each fiscal period, and at such
other time as the committee may deem
necessary or as the Secretary may
request. The report of such audit shall
show the receipt and expenditure of
funds collected pursuant to this part. A
copy of each report shall be furnished to
the Secretary. A copy shall also be
made available at the principal office of
the committee for inspection by
producers and handlers provided that
confidential information shall be
removed;

(i) To give the Secretary the same
notice of meetings of the committee and

its subcommittees as is given to its
members.

Expenses and Assessments

§955.40 Expenses.

The committee is authorized to incur
such expenses as the Secretary may find
are reasonable and likely to be incurred
by the committee for its maintenance
and functioning, and to enable it to
exercise its powers and perform its
duties in accordance with the provisions
of this part. The funds to cover such
expenses shall be acquired in the
manner prescribed in § 95542 and
§ 955.45.

§955.41 Budget.

At least 60 days prior to each fiscal
period, or such other date as may be
specified by the Secretary, and as may
be necessary thereafter, the committee
shall prepare an estimated budget of
income and expenditures necessary for
the administration of this part. The
committee may recommend a rate of
assessment calculated to provide
adequate funds to defray its proposed
expenditures. The committee shall
present such budget to the Secretary
with an accompanying report showing
the basis for its calculations.

§955.42 Assessments.

(a) The funds to cover the committee’s
expenses shall be acquired by the
levying of assessments upon handlers as
provided in this subpart. Each person
who first handles Vidalia onions shall
pay assessments to the committee upon
demand, which assessments shall be in
payment of such handler's pro rata
share of the committee’s expenses.

(b) Assessments shall be levied upon
handlers at rates established by the
Secretary. Such rates may be
established upon the basis of the
committee's recommendations or other
available information.

(c) At any time during, or subsequent
to, a given fiscal period the committee
may recommend the approval of an
amended budget and an increase in the
rate of assessment. Upon the basis of
such recommendations, or other
available information, the Secretary
may approve an amended budget and
increase the assessment rate. Such
increase shall be applicable to all
Vidalia onions which were handled
during such fiscal period.

{d) The payment of assessments for
the maintenance and functioning of the
committee may be required under this
part throughout the period it is in effect
irrespective of whether particular
provisions of this part are suspended or
become inoperative.
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(e) To provide funds for the
administration of the provisions of this
part during the initial fiscal period or the
first part of a fiscal period when neither
sufficient operating reserve funds nor
sufficient revenue from assessments on
the current seasons's shipments are
available, the committee may accept
payment of assessments in advance or
may borrow money for such purposes.

(f) The committee may impose a late
payment charge or an interest charge or
both, on any handler who fails to pay
any assessment in a timely manner.
Such time and the rates shall be
recommended by the committee and
approved by the Secretary.

§ 955.43 Acccunting.

(a) All funds received by the
committee pursuant to the provisions of
this part shall be used solely for the
purposes gpecified in this part.

(b) The Secretary may at any time
require the committee, its members and
alternates, employees, agents and all
other persons to account for all receipts
and disbursements, funds, property, or
records for which they are responsible.
Whenever any person ceases to be a
member or alternate of the committee,
such person shall account for all
receipts and disbursements and deliver
all property and funds in such member’s
possession to the committee, pertaining
to the committee's activities for which
such person was responsible, and shall
execute such assignments and other
instruments as may be necessary or
appropriate to vest in the committee full
title to all of the property, funds, and
claims vested in such person.

(¢} The committee may make
recommendations to the Secretary for
one or more of the members thereof, or
any other person, to act as a trustee for
holding records, funds, or any other
committee property during periods of
suspension of this part, or during any
period or periods when regulations are
not in effect and, upon determining such
action is appropriate, the Secretary may
direct that such person or persons shall
act as trustee or trustees for the
committee.

§955.44 Excess funds.

If, at the end of a fiscal period, the
assessments collected are in excess of
expenses incurred, such excess shall be
accounted for as follows:

(a) The committee, with the approval
of the Secretary, may establish an
operating reserve and may carry over to
- subsequent fiscal periods excess funds
in a reserve so established, except funds
in the reserve shall not exceed the
equivalent of approximately three fiscal

periods’ budgeted expenses. Such
reserve funds may be used:

(1) To defray any expenses authorized
under this part;

(2) To defray expenses during any
fiscal period prior to the time
assessment income is sufficient to cover
such expenses;

(3) To cover deficits incurred during
any fiscal period when assessment
income is less than expenses;

(4) To defray expenses incurred
during any period when any or all
provisions of this part are suspended or
are inoperative; and

(5) To cover necessary expenses of
liguidation in the event of termination of
this part.

Upon termination of this part, any funds
not required to defray the necessary
expenses of liquidation shall be
disposed of in such manner as the
Secretary may determine to be
appropriate except that to the extent
practicable, such funds shall be returned
pro rata to the persons from whom such
funds were collected.

(b) If such excess is not retained in a
reserve as provided in paragraph (a) of
this section, each handler entitled to a
proportionate refund of the excess
assessments collected shall be credited
at the end of a fiscal period with such
refund against the operations of the
following fiscal period unless such
handler demands payment thereof, in
which event such proportionate refund
shall be paid.

§ 955.45 Contributions.

The committee may accept voluntary
contributions but these shall only be
used to pay expenses incurred pursuant
to § 955.50. Such contributions shall be
free from any encumbrances by the
donor, and the committee shall retain
complete control of their use.

Research and Development

§955.50 Research and development.

(a) The committee, with the approval
of the Secretary, may establish or
provide for the establishment of
production research, marketing research
and development and marketing
promotion projects, including paid
advertising, designed to assist, improve,
or promote the marketing, distribution,
consumption, or efficient production of
Vidalia onions. Any such project for the
promotion and advertising of Vidalia
onions may utilize an identifying mark
which shall be made available for use
by all handlers in accordance with such
terms and conditions as the committee,
with the approval of the Secretary, may
prescribe. The expense of such projects

shall be paid from funds collected
pursuant to § 955.42 or § 955.45.

(b) In recommending projects
pursuant to this section, the committee
shall give consideration to the following:

(1) The expected supply of Vidalia
onions in relation to market
requirements;

(2) The supply situation among
competing areas and commodities;

(3) The anticipated benefits from such
projects in relation to their costs;

(4) The need for marketing research
with respect to any market development
activity; and

(5) Other relevant factors.

(c) If the committee should conclude
that a program of research and
development should be undertaken, or
continued, in any fiscal period, it shall
submit the following for the approval of
the Secretary;

(1) Its recommendations as to the
funds to be obtained pursuant to
§ 955.42 or § 955.45;

(2) Its recommendation as to any
research projects; and

(3) Its recommendations as to
promotion activity and paid advertising.

(d) Upon conclusion of each activity,
but at least annually, the committee
shall summarize and report the results
of such activity to the Secretary,

(e) All marketing promotion activity
engaged in by the committee, including
paid advertising, shall be subject ta the
following terms and conditions:

(1) No marketing promotion, including
paid advertising, shall refer to any
private brand, private trademark or
private trade name;

(2) No promotion or advertising shall
disparage the quality, use, value or sale
of like or any other agricultural
commodity or product, and no false or
unwarranted claims shall be made in
connection with the product; and

(3) No promotion or advertising shall
be undertaken without reason to believe
that returns to producers will be
improved by such activity.

Reports and Recordkeeping

§ 955.60 Reports and recordkeeping.

Upon request of the committee, made
with the approval of the Secretary, each
handler shall furnish to the committee,
in such manner and at such time as it
may prescribe, such reports and other
information as may be necessary for the
committee to perform its duties under
this part.

(a) Such reports may include, but are
not limited to, the following:

(1) The quantities of Vidalia onions
received by a handler;




Federal Register / Vol. 55, No. 6 / Tuesday, January 9, 1990 / Rules and Regulations

721

(2) The quantities disposed of by the
handler;

(3) The date of each such disposition;
an

(4) The identification of the carrier
transporting such Vidalia onions,

(b) All such reports shall be held
under appropriate protective
classification and custody by duly
appointed employees of the committee,
so that the information contained
therein which may adversely affect the
competitive position of any handler in
relation to other handlers will not be
disclosed. Compilations of general
reports from data submitted by handlers
is authorized, subject to the prohibition
of disclosure of an individual handler's
identity or operations.

{c) Each handler shall maintain for at
least two succeeding years such records
of the Vidalia onions received and
dispesed of by such handler as may be
necessary to verify reports submitted to
the committee pursuant to this section.

Miscellaneous Provisions

§955.71 Termination or suspension.

{a) The Secretary may at any time
terminate the provisions of this part by
giving at least one day’s notice by
means of & press release or in any other
manner which the Secretary may
determine.

(b) The Secretary shall terminate or
suspend the operations of any or all of
the provisions of this part whenever it is
found that such provisions do not tend
to effectuate the declared policy of the
Act.

(c) The Secretary shall terminate the
provisions of this part at the end of any
fiscal period whenever it is found that
such termination is favored by a
majority of producers who, during a
representative period, have been
engaged in the production of Vidalia
onions:

Provided, That such majority has, during
such representative period, produced for
market more than fifty percent of the
volume of such Vidalia onions produced
for market, but such termination shall be
effective only if announced c¢a or before
June 15 of the then current fiscal period.

{d) Within six years of the effective
date of this part, the Secretary shall
conduct a continuance referendum to
ascertain whether continuance of this
part is favored by producers.
Subsequent referenda to ascertain
continuance shall be conducted every
six years thereafter.

{e) The provisions of this part shall, in
any event, terminate whenever the
provisions of the Act authorizing them
cease to be in effect.

§955.72 Proceedings after termination.

(a) Upon the termination of the
provisions of this subpart, the then
functioning members of the committee
shall continue as joint trustees, for the
purpose of liquidating the affairs of the
committee, of all funds and property
then in the possession, or under control,
of the committee, including claims for
any funds unpaid or property not
delivered at the time of such
termination. Action by said trusteeship
shall require the concurrence of a
majority of the said trustees.

(b) The said trustees shall continue in
such capacity until discharged by the
Secretary; shall, from time to time,
account for all receipts and
disbursements and deliver all property
on hand, together with all books and
records of said committee and of the
trustees, to such person as the Secretary
may direct; and shall upon the request of
the Secretary, execute such assignments
or other instruments necessary or
appropriate to vest in such person full
title and right to all of the funds,
property, and claims vested in said
committee or the trustees pursuant to
this subpart.

{c) Any person to whom funds,
property, or claims have been
transferred or delivered by the
committee or its members pursuant to
this section shall be subject to the same
obligations imposed upon the members
of the committee and upon the said
trustees.

§955.73 Eifect of termination or
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of this
subpart or of any regulation issued
pursuant to this subpart, or the issuance
of any amendments to either thereof,
shall not:

(a) Affect or waive any right, duty,
obligation, or liability which shall have
arisen or which may thereafter arise in
connection with any provision of this
subpart or any regulation issued under
this subpart;

(b) Release or extinguish any violation
of this subpart or of any regulations
issued under this subpart; or

(c) Affect or impair any rights or
remedies of the Secretary or of any
other person with respect to any such
violations.

§955.80 Compliance.

No handler shall handle Vidalia
onions except in conformity with the
provisicns of this part.

§955.81 Right of the Secretary.

The members of the committee
{including successors and alternates)

and any agent or employee appointed or
employed by the committee shall be
subject to removal or suspension by the
Secretary at any time. Each and every
order, regulation, decision,
determination, or other act of the
committee shall be subject to the
continuing right of the Secretary to
disapprove of the same at any time.
Upon such disapproval, the disapproved
action of the committee shall be deemed
null and void except as to acts done in
reliance thereon or in compliance
therewith prior to such disapproval by
the Secretary.

§955.82 Duration of immunities.

The benefits, privileges, and
immunities conferred upon any person
by virtue of this part shall cease upon
the termination of this part, except with
respect to acts done under and during
the existence of this part.

§955.83 Agents.

The Secretary may, by designation in
writing, name any person, including any
officer or employee of the Government,
or name any agency in the United States
Department of Agriculture, to act as the
Secretary’s agent or representative in
connection with any of the provisions of
this part.

§955.84 Derogation.

Nothing contained in this part is, or
shall be construed to be, in derogation
or in modification of the rights of the
Secretary or of the United States to
exercise any powers granted by the Act
or otherwise, or, in accordance with
such powers, to act in the premises
whenever such action is deemed
advisable.

§955.85 Personal iiability.

No member or alternate of the
committee or any employee or agent
thereof, shall be held personally
responsible, either individually or jointly
with others, in any way whatsoever, to
any handler or to any person for errors
in judgment, mistakes, or other acts,
either of commission or omission, as
such member, alternate, employee, or
agent, except for acts of dishonesty,
willful misconduct, or gross negligence.

§955.86 Separability.

If any provision of this part is
declared invalid, or the applicability
thereof to any person, circumstance, or
thing is held invalid, the validity of the
remainder of this part, or the
applicability thereof to any other
person, circumstance, or thing shall not
be affected thereby.
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§ 955.87 Amendments.

Amendments to this part may be
proposed, from time to time, by the
committee or by the Secretary.

Marketing Agreement

§955.90 Counterparis.

This agreement may be executed in
multiple counterparts and when one
counterpart is signed by the Secretary,
all such counterparts shall constitute,
when taken together, one and the same
instrument as if all signatures were -
contained in one original.

§ 955.91 Additional parties.

After the effective date thereof, any
handler may become a party to this
agreement if a counterpart is executed
by such handler and delivered to the
Secretary. This agreement shall take
effect as to such new contracting part at
the time such counterpart is delivered to
the Secretary, and the benefits,
privileges, and immunities conferred by
this agreement shall then be effective as
to such new contracting party.

§ 955,92 Order with marketing, agreement.

Each signatory hereby requests the
Secretary to issue, pursuant to the Act,
an order providing for regulating the
handling of Vidalia onions in the same
manner as is provided for in this
agreement.

Signed at Washington, DC, on January 3,
1990 to become effective February 8, 1990,
Jo Ann R. Smith,

Assistant Secretary for Marketing and
Inspection Services

Marketing Agreement Regulating the
Handling of Vidalia Onions Grown in Georgia

OMB Approval No: 0581-0160.
Expiration Date: 2/29/92.

The parties hereto, in order to effectuate
the declared policy of the Agricultural
Marketing Agreement Act of 1937, as
amended (Secs. 1-19, 48 Stat. 31, as amended;
7 U.S.C. 601-674), and in accordance with the
applicable rules of practice and precedure
effective thereunder (7 CFR part 800} desire
to enter into this agreement regulating the
handling of Vidalia onions grown in Georgia;
and each party hereto agrees that such
handling shall, from the effective date of this
marketing agreement, be in conformity to,
and in compliance with, the provisions of
said marketing agreement as hereby enacted.

The provisions of §§ 955.1-955.92,
inclusive, of the order annexed to and made a
part of the dacision of the Secretary of
Agriculture with respect to a proposed
marketing agreement and order regulating the
handling of Vidalia onions grown in Georgia,
plus the following additional provisions shall
be, and the same hereby are, the terms and
conditions hereof; and the specified
provisions of said annexed order are hereby
incorporated into this marketing agreement
as if set forth in full herein:

§955.90 Counterparts.
This agreement may be executed in

multiple counterparts and when one
counterpart is signed by the Secretary, all
such counterparts shall constitute, when
taken together, one and the same instrument
as if all signatures were contained in one
original.

§955.91 Additional parties.

After the effective date hereof, any handler
may become a party to this agreement if a
counterpart is executed by such handler and
delivered to the Secretary. This agreement
shall take effect as to such new contracting
party at the time such counterpart is
delivered to the Secretary, and the benefits,
privileges, and immunities conferred by this
agreement shall then be effective 2s to such
new contracting party.

§955.92 Order with marketing
agreement.

Each signatory handler requests the
Secretary to issue, pursuant to the Act, an
order providing for regulating the handling of
Vidalia onions in the same manner as is
provided for in this agreement.

The undersigned hereby authorizes the
Director, Fruit and Vegetable Division,
Agricultural Marketing Service, United States
Department of Agriculture, to correct any
typographical errors which may have been
made in this marketing agreement.

In witness whereof, the contracting parties,
acting under the provisions of the Act, for the
purpose and subject to the limitations therein
contained, and not otherwise, have hereto set
their respective signatures and seals.

(Firm Name)

By: (Signature) !

{Mailing Address)

(Title)

(Date of Execution)

(Corporate Seal; if none, so state)
(For use by incorporated handlers)
OME Approval No: 0581-0180
Expiration Date: 2/29/92
Certificate of Resolution

(Corporation only)

At a duly convened meeting of the Bosard of
Directors of

held at

on the day of
RESOLVED, That

! If one of the contracting parties to this
agreement is a corporation, my signature constilutes
certification that 1 have the power granted to me by
the Board of Directors to bind this corporation to
the marketing agreement.

Public reporting burden for this collection of
information is estimated to average five minutes per
response, including the time for reviewing
instructions, searching existing data sources,
gathering and maintaining the data needed, and
completing and reviewing the collection of

shall become a party to the marketing
agreement regulating the handling of Vidalia
onions grown in Georgia, which was annexed
to and made part of the decision of the
Secretary of Agriculture, and it is further,
RESOLVED, That

(Name)
and

(Title)

(Name)
be, and

(Title)

the same hereby are, authorized and directed
severally or jointly to sign, execute, and
deliver counterparts of the said agreement to
the Secretary of Agriculture,

I

Secretary of

do hereby certify this is a true and correct
copy of a resolution adopted at the above
named meeting as said resolution appears in
the minutes thereof.

(Signature)

(Address of Firm)
(Corporate Seal; if none, so state)

The Administrator, Agricultural Marketing
Service, United States Department of
Agriculture, acting pursuant to the provisions
of the Act and the regulations issued
thereunder, and having reason to believe that
the execution of an agreement and the
issuance of an order regulating the handling
of Vidalia onions grown in the production
area would tend to effectuate the declared
policy of the Act, caused a notice of public
hearing thereon to be issued on August 19,
1988 (53 FR 32054), and pursuant thereto a
public hearing was held beginning at 8 a.m.,

‘on September 20 and 21, 1988, at Lyons,

Georgia, where all interested persons in
attendance were afforded due opportunity to
be heard.

Upon the basis of the record it is found
that:

(1) This marketing agreement regulates the
handling of Vidalia onions grown in the
production area in the same manner as, and
is applicable only to persons in the respective
classes of commercial or industrial activity
specified in, the marketing agreement and
order upon which hearings have been held;

(2) This marketing agreement regulates the
handling of Vidalia onions grown in the
production area in the same manner as, and
is applicable only to persons in the respective
classes of commercial or industrial activity

information. Send comments regarding this burden
estimate or any other aspect of this collection of
information, including suggestions for reducing this
burden, to Department of Agriculture, Clearance
Officer, OIRM, Room 404-W, Washington, DC 20503,

This information is required to determine voter
eligibility and vote of Vidalia onion handlars.
Falsification of information on this government
document may result in & fine of not more than
$10,000 or imprisonment for not more than five years
or both (18 U.8.C. 1001).
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specified in, the marketing agreement and
order upon which hearings have been held;

(3) This marketing agreement is limited in
its application to the smallest regional
production area which is practicable,
consistent with carrying out the declared
policy of the Act, and the issuance of several
marketing agreements applicable to
subdivisions of the production area would
not effectively carry out the declared policy
of the Act;

{4) This marketing agreement prescribes, so
far as practicable, such different terms
applicable to different parts of the production
area as are necegsary to give due recognition
to the differences in the production and
marketing of Vidalia onions grown in the
production area; and

{5) All handling of Vidalia onions grown in
the production area is in the current of
interstate or foreign commerce or directly
burdens, obstructs, or affects such commerce.

It is hereby further found and determined
that this marketing agreement regulating the
handling of Vidalia onions grown in the
production area, upon which the aforesaid
public hearing was held, has been executed
by handlers (excluding cooperative
associations of producers who were not
engaged in processing, distributing, or
shipping the Vidalia onions covered by this
agreement) who, during the determined
representative period, handied not less than
50 percent of the volume of said Vidalia
onions.

Therefore, this marketing agreement is
entered into at Washington, DC, to become
effective:

Witness my hand and the official seal of
the United States Department of Agriculture,

[FR Doc. 90-457 Filed 1-8-90; 8:45 am)
BILLING CODE 3¢410-02-M

7 CFR Part 979
[Docket No. FV-80~110]

South Texas Melons; Expenses and
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule authorizes
expenditures and establishes an
assessment rate under Marketing Order
979 for the 1989-90 fiscal period.
Authorization of this budget will allow
the South Texas Melon Committee to
incur expenses that are reasonable and
necessary to administer the program.
Funds to administer this program are
derived from assessments on handlers.
EFFECTIVE DATE: October 1, 1989,
through September 30, 1990.

FOR FURTHER INFORMATION CONTACT:
Robert F, Matthews, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone 202-447-2431.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 156 and Marketing Order No. 979 (7
CFR part 979), regulating the handling of

melons grown in South Texas. The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
crientation and compatibility.

There are approximately 35 handlers
and 70 producers of South Texas melons
covered under this marketing order.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of the handlers and producers
of Texas melons may be classified as
small entities.

The budget of expenses for the 1989
90 fiscal year was prepared by the South
Texas Melon Committee (committee),
the agency responsible for local
administration of the marketing order,
and submitted to the Department of
Agriculture for approval. The members
of the committee are handlers and
producers of melons. They are familiar
with the committee's needs and with the
costs for goods, services and personnel
in their local area and are thus in a
position to formulate an appropriate
budget. The budget was formulated and
discussed in a public meeting. Thus, all
directly affected persons have had an
opportunity to participate and provide
input.

The assessment rate recommended by
the committee was derived by dividing
anticipated expenses by expected
shipments of melons. Because that rate
is applied to actual shipments, it must
be established at a rate which will
produce sufficient income to pay the
committee’s expected expenses.

The committee met on November 7,
1989, and unanimously recommended a
1989-90 budget of $327,244. This total

exceeds last year's budget of $308,438 by
$18,806. Administrative expenses,
including salaries, travel and office
expenses, have been increased $12,860,
In addition, the amount budgeted for
production research has been increased
$10,000 to $114,398, and promotion
expenses have been reduced $4.054 to
$115,946.

The committee also unanimously
recommended an assessment rate of 4
cents per carton, the same rate as last
year. The recommended assessment
rate, when applied to anticipated
shipments of 7,850,000 cartons, will yield
$308,000 in assessment revenue. This
amount, when added to $21,244 from the
reserve, will be adequate to cover
budgeted expenses. Additional reserve
funds could be used to meet any deficit
in assessment income,

While this action imposes some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on fo producers.
However, these costs will be offset by
the benefits derived from the operation
of the marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

A proposed rule was published in the
Federal Register on December 11, 1989
(54 FR 50767). That document contained
a proposal to add § 979.212 to authorize
expenses and establish an assessment
rate for the committee. That rule
provided that interested persons could
file comments through December 21,
19889. No comments were received.

It is found that the specified expenses
are reasonable and likely to be incurred
and that such expenses and the
specified assessment rate to cover such
expenses will tend to effectuate the
declared policy of the Act.

This action should be expedited
because the committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis. The 1989-90 fiscal period began in
October, and the marketing order
requires that the rate of assessment
apply to all assessable melons handled
during the fiscal pericd. In addition,
handlers are aware of this action which
was recommended by the committee at
a public meeting. Therefore, it is also
found that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register (5 U.S.C. 553).

List of Subjects in 7 CFR Part 979

Marketing agreements and orders,
melons, South Texas.
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For the reasons set forth in the
preamble, 7 CFR part 979 is amended as
follows:

PART 979—MELONS GROWN IN
SOUTH TEXAS

1. The authority citation for 7 CFR
part 979 continues to read as follows:

Authority: Secs. 1-9, 48 Stat. 31, as
amended; 7 U.S.C. 801-674.

2. A new § 979.212 is added to read as
follows: :

Note~This section prescribes the annual

expenses and assessment rate and will not be
published in the Code of Federal Regulations.

§979.212 Expenses and assessment rate.

Expenses of $327,244 by the South
Texas Melon Committes are authorized
and an assessment rate of £0.04 per
carton of melons is established for the
fiscal period ending September 30, 1990,
Unexpended funds may be carried over
as a regerve,

Dated: January 4, 1990.
Charies R. Brader,
Director, Fruit and Vegetable Division.
[FR Doc. 90-454 Filed 1-6-90; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 982
[FV-90-105iFR]

Filberts/l{iazeinuts Grown in Oregon
and Washington; Establishment of
Final Free and Restricted Percentages
for the 1989-90 Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule.

suMMARY: This interim final rule
establishes final free and restricted
percentages for domestic inshell
filberts/hazelnuts for the 1969-90
marketing year under the Federal
marketing order for filberts/hazelnuts
grown in Oregon and Washington. The
percentages indicate the amounts of
domestically produced filberts/
hazelnuts which may be marketed in
domestic, export and other outlets. The
percentages are intended to stabilize the
supply of domestic inshell filberts/
hazelnuts in order to meet the limited
domestic demand for such filberts/
hazelnuts and provide reasonable
returns to producers. This action was
recommended by the Filbert/Hazelnut
Marketing Board (Board), which is the
agency responsible for local
administration of the order.

DATES: This interim final rule is effective
on January 9, 1990. Comments which are
received by February 8, 1990, will be

considered prior to any finalization of
this interim final rule.

ADDRESS: Interested persons are invited
to submit written commments concerning
this proposal. Comments must be sent in
triplicate to the Docket Clerk, Marketing
Order Administration Branch, F&V,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-68458.
Comments should reference the date
and page number of this issue of the
Federal Ragister and will be made
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella, Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, room
2522-S, P.O. Box 96458, Washington, DC
20090-6456; telephone: (202) 475-3920.
SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
Marketing Agreement and Order No. 982
(7 CFR part 982}, as amended, regulating
the handling of filberts/hazelnuts grown
in Oregon and Washington. This order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-874), hereinafter
referred to as the Act.

This rule has been reviewed under
Executive Order 12291 and .
Departmental Regulation 1512-1 and has
been determined to be a “non-major™
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the econemic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesss subject to such actions in
order that small buginesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 26 handlers
of filberts/hazelnuts subject to
regulation under the filbert/hazelnut
makerting order and approximately
1,000 producers in the Oregon and
Washington production area. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts of less than
$500,000, and small agricultural service
firms and defined as those whose
annual receipts are less than $3,500,000.

The majority of handlers and producers
of filberts/hazelnuts may be classified
&s small entities.

The Board is required to meet prior to
September 20 of each marketing year to
compute an inshell trade demand and
preliminary free and restricted
percentages, if the use of volume
regulation is recommended during the
season. The order prescribes formulas
for computing the inshell trade demand,
as well as preliminary, interim final, and
final percentages. The inshell trade
demand established the amount of
inshell filberts/hazelnuts the market can
utilize throughout the season, and the
percentages release the inshell trade
demand. The preliminary percentages
release 80 percent of the inshell trade
demand in order to protect against
underestimates of the crop. On or before
November 15, the Board must meet to
recommend to the Secretary final
percentages which release 100 percent
of the inghell trade demand and 15
percent of the three-year-average trade
acquisitions. The addifional 15 percent
above the 100 percent of the inshell
trade demand is released to provide for
an adequate carryover into the following
season. The Board's recommendation
and this interim final rule are based on
requirements gpecified in the order.

This interim final rule will restrict the
amount of inshell filberts/hazelnuts that
can be marketed in domestic markets.
The domestic outlets for this commeadity
are characterized by limited demand,
and the establishment of free and
restricted percentages will benefit the
industry by promoting stronger
marketing conditions and stabilizing
prices and supplies, thus improving
grower returns.

As provided in section 882.40 of the
order, the Board meets prior to
September 20 of each marketing year for
the purpose of formulating its marketing
policy for that year and submitting its
recommendations for regulation. If the
Board recommends volume regulation, it
must compute and announce an inshell
trade demand for that year prior to
September 20. The inshell trade demand,
rounded to the nearest whole number,
equals the average of the preceding
three “normal” years’ trade acquisitions
of inshell filberts/hazelnuts, with the
provision that the Board may increase
such estimate by no more than 25
percent, if market conditions warrant
such an increase.

The preliminary free and restricted
percentages make available portions of
the filbert/hazelnut crop which may be
marketed in domestic inshell markets
(free) and exported or shelled
(restricted) early in the 1989-90 season.
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The preliminary free percentage is 80 estimate of 12,041 tons total production Inshell supply Tons
percent of the established inshell trade for the area. Therefore, the Board voted A .
demand, expressed as a percentage of to unanimously accept the more current ["1’5’“5"‘3“ ;r"ﬁde [;e"l‘a“‘lilplu’
the total supply subject to regulation, estimate of 12,041 tons. m)perce" Dtem 9 plus:teot s

and is based on preliminary crop
estimates. The Board computed and
announced at its August 30, 1989,
meeting preliminary free and restricted
percentages of 26 and 74 percent,
respectively, to release 80 percent of the
inshell trade demand. The purpose of
releasing only 80 percent of the inshell
trade demand under the preliminary
percentage is to guard against
underestimates of the crop. The
preliminary restricted percentage is 100
percent mimus the free percentage.

The Board is required to meet prior to
November 15 to formally review and
approve its marketing policy and
recommend to the Secretary for
approval, the establishment of interim
final and final free and restricted
percentages. The Board uses current
crop estimates to calculate the interim
final and final percentages. The interim
percentages are calculated in the same
way as the preliminary percentages and
release 100 percent of the inshell trade
demand previously computed by the
Board for the marketing year. Final free
and restricted percentages release an
additional 15 percent of the average of
the preceding three years' trade
acquisitions to ensure an adequate
carryover into the following season. The
final free and restricted percentages
must be effective at least 30 days prior
to the end of the marketing year (July 1
through June 30), or earlier, if
recommended by the Board and
approved by the Secretary. In addition,
revisions in the marketing policy can be
made until February 15 of each
marketing year. However, the inshell
trade demand can only be revised
upward.

The Board met on November 7, 1989,
reviewed and approved an amended
marketing policy and recommended the
establishment of final free and restricted
percentages. The Board decided that
market conditions were such that
immediate release of the additional free
tonnage would not adversely affect the
1989-90 domestic inshell market.
Accordingly, no interim final free and
restricted percentages were
recommended. The marketing
percentages are based on the industry’s
final production estimates and release
4,807 tons to the domestic inshell
market. The Oregon Agricultural
Statistics Service provided an early
estimate of 13,500 tons total production
for the Oregon and Washington area.-
However, a handler survey conducted
by the Board provided a more current

In addition to complying with the
provisions of the marketing order, the
Board also considers the U.S.
Department of Agriculture’s 1982
“Guidelines for Fruit, Vegetable, and
Speciality Crop Marketing Orders"
(Guidelines) when making its
computations in the marketing policy.
This volume control regulation provides
a method to collectively limit the supply
of inshell filberts/hazelnuts available
for sale in domestic markets. The
Guidelines require this primary market
to have available a quantity equal to 110
percent of recent years’ sales in those
outlets before secondary market
allocations are approved. This is to
provide for plentiful supplies for
consumers and for market expansion
while retaining the mechanism for
dealing with oversupply situations. In
order to meet expected needs of the
trade and to comply with the Guidelines,
an increase of 10 percent (430 tons) has
been included in the calculations used in
determining the inshell trade demand.
The final percentages, which would
release 100 percent of the inshell trade
demand and 15 percent of the three year
average trade acquisitions, will make
available 125 percent of prior years'
sales, thus exceeding the requirements
of the Guidelines.

The final marketing percentages are
based on the Board’s production
estimates and the following supply and
demand information for the 1989-90
marketing year:

Inshell supply Tons
(1) Total production (Filbert/
Hazelnut Marketing Board
Handler survey estimate ... 12,041

(2) Less substandard, farm use
(disappearance) ... sssusssrscss 725
(3) Merchantable production (the
Board's adjusted crop

estimate) : 11,316
(4) Plus undeclared carryin as of

July 1, 1989, subject to

regulation 268
(5) Supply subject to regulation

(Item 3 plus Item 4)....ccovercrecnesssens 11,584
(6) Average trade acquisition

based on three prior years'

domestic 8ales ...uumiimimseeminiisnn 4,303
(7) Increase to encourage

increased sales {10 percent) ....... 430

(8) Less declared carryin as of
July 1, 1989, not subject to
regulation 571

(9) Inshell Trade Demand ....ccvuvee - 4,162
(10) 15 percent of the average

trade acquisitions based on

three years domestic sales ... 845

Percentages Free Restricted

(12) Final percentages

(Item 11 divided by
Item 5) X 100..ccccisiecsssesases 411 59

Based on available information, the
Administrator of the AMS has
determined that the issuance of this rule
will not have a significant economic
impact on a substantial number of small
entities.

After consideration of all available
information, it is found that the
establishment of final free and restricted
percentages, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that upon good
cause it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) The 1989-90 marketing year
began July 1, 1989, and the percentage
established herein apply to all :
merchantable filbert/hazelnut handled
from the beginning of the crop year; (2)
handlers are aware of this action, which
was recommended at an open Board
meeting, and need no additional time to
comply with these percentages which
release more filbert/hazelnuts than the
preliminary percentage; and (3)
interested persons are provided a 30-day
comment period in which to respond. All
comments timely received will be
considered prior to finalization of this
action.

List of Subjects in 7 CFR Part 982

Filberts/hazelnuts, Marketing
agreements and orders, Oregon, and
Washington.

For the reasons set forth in the
preamble, 7 CFR part 982 is amended as
follows:

1. The authority citation for 7 CFR
part 982 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

PART 982—FILBERT/HAZELNUTS
GROWN IN OREGON AND
WASHINGTON

Subpart—Grade and Size Regulation

2. Section 982.239 is added to read as
follows:
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§ 282239 Final free and restricted
percentages—1989-90 marketing year.

The final free and restricted

gercentages for merchantable filberts/

azelnuts for the 1989-90 marketing year
shall be 41 and 59 percent, respectively.

Dated: January 4, 1990.
Charles R. Brader,
Director, Fruit and Vegetable Division.
[FR Doc. 90455 Filed 1-8-90; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 907
[Navel Orange Regulation 701]

Navel Oranges Grown In Arizona and
Deslignated Part of California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of California-Arizona navel
oranges that may be shipped to
domestic markets during the period from
January 5 through January 11, 1990,
Consistent with program objectives,
such action is needed to balance the
supplies of fresh navel oranges with the
demand for such oranges during the
period specified. This action was
recommended by the Navel Orange
Administrative Committee {Committee),
which is responsible for local
administration of the navel orange
marketing order.

DATES: Regulation 701 (7 CFR part 907)
is effective for the period from January 5
through January 11, 1990.

FOR FURTHER INFORMATION CONTACT:
Maureen T. Pello, Marketing Specialist,
Marketing Order Administration Branch,
Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, room 2523-S,
P.O. Box 96456, Washington, DC 20090-
6456; telephone; (202) 382-1754.
SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order 907 (7 CFR part 907), as amended,
regulating the handling of navel oranges
grown in Arizona and designated part of
California. This order is effective under
the Agricultural Marketing Agreement
Act of 1837, as amended, hereinafter
referred to as the Act.

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criterial contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of the

use of volume regulations on small
entities as well as larger ones.

The purpose cf the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 123 handlers
of California-Arizona navel oranges
subject to regulation under the navel
orange marketing order and
approximately 4,085 navel orange
producers in California and Arizona.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of handlers and producers of
California-Arizona navel oranges may
be classified as small entities.

The California-Arizona navel orange
industry is characterized by a large
number of growers located over a wide
area. The production area is divided into
four districts which span Arizona and
part of California. The largest proportion
of navel orange production is located in
District 1, Central California, which
represented 85 percent of the total
production in 1988-89. District 2 is
located in the southern coastal area of
California and represented 13 percent of
1988-89 production; District 3 is the
desert area of California and Arizona,
and it represented approximately 1
percent; and District 4, which
represented approximately 1 percent, is
northern California. The Committee’s
estimate of 1989-90 production of 78,800
cars (one car equals 1,000 cartons at 37.5
pounds net weight each) was revised to
83,000 cars, as compared with 70,633
cars during the 1988-89 season.

The three basic outlets for California-
Arizona navel cranges are the domestic
fresh, export, and processing markets.
The domestic (regulated) fresh market is
a preferred market for California-
Arizona navel oranges. Based on the
79,800 car figure, the Committee
estimated that about 82 percent of the
1989-90 crop of 79,800 cars will be
utilized in fresh domestic channels
(49,500 cars), with the remainder being
exported fresh (9 percent) or processed
(29 percent). This compares with the
1988-89 total of 45,581 cars shipped to
fresh domestic markets, about 64
percent of the crop. Based on the revised

crop estimate, the Committee is
expected to revise its utilization
schedule at its next meeting.

Volume regulations issued under the
authority of the Act and Marketing
Order No. 907 are intended to provide
benefits to growers. Growers benefit
from increased returns and improved
market conditions. Reduced fluctuations
in supplies and prices result from
regulating shipping levels and contribute
to a more stable market. The intent of
regulation is to achieve a more even
distribution of oranges in the market
throughout the marketing season.

Based on the Committee's marketing
policy, the crop and market information
provided by the Committee, and other
information available to the
Department, the costs of implementing
the regulations are expected to be more
than offset by the potential benefits of
regulation.

Reporting and recordkeeping
requirements under the navel orange
marketing order are required by the
Committee from handlers of navel
oranges. However, handlers in turn may
require individual growers to utilize
certain reporting and recordkeeping
practices to enable handlers to carry out
their functions. Costs incurred by
handlers in connection with
recordkeeping and reporting
requirements may be passed on to
growers.

Major reasons for the use of velume
regulations under this marketing order
are to foster market stability and
enhance grower revenue. Prices for
navel oranges tend to be relatively
inelastic at the grower level. Thus, even
a small variation in shipments can have
a great impact on prices and grower
revenue. Under these circumstances,
strong arguments can be advanced as to
the benefits of regulation to growers,
particularly smaller growers.

At the beginning of each marketing
year, the Committee submits a
marketing policy to the U.S. Department
of Agriculture (Department) which
discusses, among other things, the
potential use of volume and size
regulations for the ensuing seascn. The
Committee, in its 196990 season
marketing policy, considered the use of
volume regulation for the season. This
marketing policy is available from the
Committee or Ms. Pello. The Department
reviewed that policy with respect to
administrative requirements and
regulatory alternatives in order to
determine if the use of volume
regulations would be appropriate. A
“Notice of Marketing Policy” (notice),
which summarized the Committee's
marketing policy, was prepared by the
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Department and published in the
October 19, 1988, issue of the Federal
Register (54 FR 42968). The purpose of
the notice was to allow public comment
on the Committee’s marketing policy
and the impact of any regulations on
small business activities,

The notice provided a 30-day period
for the receipt of comments from
interested persons. That comment
period ended on November 20, 1989.
Three comments were received. The
Department is continuing its analysis of
the comments received, and the analysis
will be made available to interested
persons. That analysis is assisting the
Department in evaluating
recommendations for the issuance of
weekly volume regulations.

The Committee met publicly on
January 3, 1990, in Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended, with seven
members voting in favor, three opposing,
and one abstaining, that 1,800,000
cartons is the quantity of navel oranges
deemed advisable to be shipped to fresh
domestic markets during the specified
week. The marketing information and
data provided to the Committee and
used in its deliberations was compiled
by the Committee’s staff or presented by
Committee members at the meeting.
This information included, but was not
limited to, price data for the previous
week from Department market news
reports and other sources, preceding
week's shipments and shipments to
date, crop conditions; weather and
transportation conditions, and a
reevaluation of the prior week's
recommendation in view of the above.

The Department reviewed the
Committee's recommendation in light of
the Committee’s projections as set forth
in its 1889-90 marketing policy. This
recommended amount is 100,000 cartons
more than estimated in the tentative
shipping schedule adopted by the
Committee on November 14, 1989. Of the
1,800,000 cartons, 1,476,000 are allotted
for District 1, 234,000 are allotted for
District 2, and 90,000 are allotted for
District 4. District 3 is not regulated
since approximately 65 percent of its
crop to date has been picked. Therefore,
if the District were regulated, most
handlers would be unable to ship up to
their allotment levels.

During the week ending on December
28, 1989, shipments of navel oranges to
fresh domestic markets, including
Canada, totaled 806,000 cartons
compared with 831,000 cartons shipped
during the week ending on December 29,
1988. Export shipments totaled 297,000
cartons compared with 172,000 cartons
shipped during the week ending on

December 29, 1988. Processing and other
uses accounted for 256,000 cartons
compared with 199,000 cartons shipped
during the week ending on December 29,
1988.

Fresh domestic shipments to date this
season total 13,723,000 cartons
compared with 10,407,000 cartons
shipped by this time last season. Export
shipments total 2,052,000 cartons
compared with 1,095,000 cartons shipped
by this time last season. Processing and
other use shipments total 3,423,000
cartons compared with 2,545,000 cartons
shipped by this time last season.

For the week ending on December 28,
1989, regulated shipments of navel
oranges to the fresh domestic market
were 695,000 cartons on an adjusted
allotment of 628,000 cartons which
resulted in net overshipments of 67,000
cartons. Regulated shipments for the
current week (December 28, 1989,
through January 4, 1990) are estimated at
1,650,000 cartons on an adjusted
allotment of 1,491,000 cartons. Thus,
overshipments of 159,000 cartons could
be carried over into the week ending on
January 11, 1990.

The average f.0.b. shipping point price
for the week ending on December 28,
1989, was $7.44 per carton based on a
reported sales volume of 714,000 cartons
compared with last week's average of
$7.56 per carton on a reported sales
volume of 1,564,000 cartons. The season
average f.0.b. shipping point price to
date is $7.98 per carton. The average
f.0.b. shipping point price for the week
ending on December 29, 1988, was $8.00
per carton; the season average f.0.b.
shipping point price at this time last
season was $8.90 per carton.

Over the weekend of December 22-25,
Florida, Texas, Georgia, and Louisiana
experienced a major freeze in produce-
growing areas. In Florida, some sources
estimate citrus losses of between 10 and
30 percent of the crop, while the extent
of possible tree damage cannot yet be
estimated. Freeze-damaged oranges can
be harvested and used for processing, if
harvested before warming temperatures
cause rot in the fruit. Freeze-damaged
oranges are, however, unsuitable for
fresh market sale. Growers are busy
salvaging as much of the crop as
possible. In Texas, citrus crops were hit
even harder by the cold weather. Texas
citrus grown in the Rio Grande Valley
experienced at least 16 hours of
temperatures below 26 degrees on
December 22-23. The volume of Texas
citrus fruit suitable for fresh sale is
uncertain, except what is currently in
storage, and the extent of possible
damage to citrus trees in Texas will not
be known for at least 30 days. In
addition, some trees in the small citrus-

producing region in Louisiana are
believed to have been killed by the
freeze. In all of these States, it is too
early to accurately assess the total
extent of the freeze damage. More
accurate information is expected to be
available in a crop report which will be
issued on January 11.

The Committee reports that overall
demand for navel oranges is good, and
the market is fairly steady. The
Committee discussed the recent Florida
and Texas freezes and will continue to
monitor the effects of those freezes on
the California-Arizona navel orange
industry.

The 1988-89 season average fresh
equivalent on-tree price for California-
Arizona navel oranges was $3.86 per
carton, 65 percent of the season average
parity equivalent price of $5.98 per
carton.

Based upon fresh utilization levels
indicated by the Committee and an
econometric model developed by the
Department, the point estimate of the
1989-90 season average fresh on-tree
price would be $4.33 per carton. This is
equivalent to 66 percent of the projected
season average fresh on-tree parity
equivalent price of $6.54 per carton. It is
currently estimated that there is less
than a one percent probability that the
1989-90 season average fresh on-tree
price will exceed the projected season
average fresh on-tree parity equivalent
price.

Limiting the quantity of navel oranges
that may be shipped during the period
from January 5, 1990 through January 11,
1990, would be consistent with the
provisions of the marketing order by
tending to establish and maintain, in the
interest of producers and consumers, an
orderly flow of navel oranges to market.

Based on considerations of supply and
market conditions, and the evaluation of
alternatives to the implementation of
this volume regulation, the
Administrator of the AMS has
determined that this final rule will not
have a significant economic impact on &
substantial number of small entities and
that this action will tend to effectuate
the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is further
found and determined that it is
impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice, engage in further
public procedure with respect to this
action and that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register. This is because
there is insufficient time between the
date when information became
available upon which this regulation is
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based and the effective date necessary
to effectuate the declared policy of the
Act,

In addition, market information
needed for the formulation of the basis
for this action was not available until
January 3, 1990, and this action needs to
be effective for the regulatory week
which beging on January 5, 1990.
Further, interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting, and handlers were apprised of
its provisions and effective time, It is
necessary, therefore, in order to
effectuate the declared purposes of the
Act, to make this regulatory provision
effective as specified.

List of Subjects in 7 CFR Part 907

Arizona, California, Marketing
agreements, Navel, Oranges.

For the reasons set forth in the
preamble, 7 CFR part 907 is amended as
follows:

PART 907—[AMENDED]

1. The authority citation for 7 CFR
part 907 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 907.1001 is added to read as
follows:

Note: This section will not appear in the
ennual Code of Federal Regulations.

§ 907.1001 Navel Orange Regulation 701.
The quantity of navel oranges grown
in California and Arizona which may be
handled during the period from January
5 through January 11, 1990, is

established as follows:

(a) District 1: 1,478,000 cartons;
(b) District 2: 234,000 cartons;
(c) District 3: unlimited cartons;
(d) District 4: 90,000 cartons,

Dated: January 4, 1990.
Charles R. Brader,
Director, Fruit and Vegetable Division.
[FR Doc. 90-582 Filed 1-5-90; 11:45 am]
BILLING CODE 3410-02-M

7 CFR Part 910
[Lemon Regulation 699]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 699 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
291,039 cartons during the period from

January 7, 1990 through January 13, 1990.
Such action is needed to balance the
supply of fresh lemons with market
demand for the period specified, due to
the marketing situation confronting the
lemon industry.

DATES: Regulation 699 (7 CFR part 910)
is effective for the period from January
7, 1990 through January 13, 1990,

FOR FURTHER INFORMATION CONTACT:
Beatriz Rodriguez, Marketing Specialist,
Marketing Order Administration Branch,
F&V, AMS, USDA, Room 2523, South
Building, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 475~
3861.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

There are approximately 85 handlers
of lemons grown in California and
Arizona subject to regulation under the
lemon marketing order and
approximately 2,500 producers in the
regulated area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.2) as those having annual receipts of
less than $500,000, and small agricultural
service firms are defined as those whose
annual receipts are less than $3,500,000.
The majority of handlers and producers
of California-Arizona lemons may be
classified as small entities.

This regulation is issued under
marketing Order No. 910, as amended (7
CFR part 910), regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
(the "Act”, 7 U.S.C. 601-674), as
amended. This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee (Committee) and upon other

available information. It is found that
this action will tend to effectuate the
declared policy of the Act.

This regulation is consistent with the
California-Arizona lemon marketing
policy for 1989-90. The Committee met
publicly on January 3, 1990, in Los
Angeles, California, to consider the
current and prospective conditions of
supply and demand and unanimously
recommended a quantity of lemons
deemed advisable to be handled during
the specified week. The Committee
reports that overall demand for lemons
is good.

Pursuant to 5 U.S.C. 553, it is further
found that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice and
engage in further public procedure with
respect to this action and that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because of insufficient time between the
date when information became
available upon which this regulation is
based and the effective date necessary
to effectuate the declared purposes of
the Act. Interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting. It is necessary, in order to
effectuate the declared purposes of the
Act, to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time,

List of Subjects in 7 CFR Part 910

Arizona, California, Lemons,
Marketing agreements.

For the reasons set forth in the
preamble, 7 CFR part 910 is amended as
follows:

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR
part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat, 31, as
amended; 7 U.S.C. 601-874.

2. Section 910.999 is added to read as
follows:

Note: This section will not appear in the Cods
of Federal Regulations.

§910.999 Lemon Regulation 699.

The quantity of lemons grown in
California and Arizona which may be
handled during the period from January
7, 1990 through January 13, 1990, is
established at 291,039 cartons.
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Dated: January 4, 1990,
Charles R. Brader,
Direclor, Fruit and Vegetable Division.
[FR Doc. 90-581 Filed 1-5-90; 11:45 am]
BILLING CODE 3410-02-8

e

—

DEPARTMENT OF JUSTICE

immigration and Naturalization
Service

8 CFR Part 286
[INS No. 12586-89])

Immigration User Fee
AGENCY: Immigration and Naturalization
Service, Justice

ACTION: Interim rule with reguest for
comments.

SUMMARY: This rule sets forth changes
to existing regulations by addressing the
implementation of & lockbox for
Immigration User Fee (IUF) remittances.
The rule will have no impact on the
public, but will result in better cash
management for the U.S. Government.
DATES: This rule is effective February 8,
1990. Comments must also be received
by this date.

ADDRESSES: Please submit written
comments, in triplicate, to Director,
Policy Directives and Instructions,
Immigration and Naturalization Service,
Room 2011, 425 I Street, NW.,
Washington, DC 20536.

FOR FURTHER INFORMATION CONTACT:
Charles S. Thomason, Systems
Accountant, Finance Branch,
Immigration and Naturalization Service,
4251 Street, NW., Washington, DC
20538, Telephone: (202) 633-4705.
SUPPLEMENTARY INFORMATION: The
Immigration and Naturalization Service
(Service) published a proposed rule on
August 12, 1987, at 52 FR 29863, and a
final rule on February 26, 1988, at 53 FR
5756, addressing the collection,
remittance and statement procedures of
the Immigration User Fee (IUF)
provisions as contained in section 101{b)
subsection 205 of the Department of
Justice Appropriation Act 1987 (Pub. L.
99-591).

8 CFR 286.5 is amended to eliminale
the option of remitting the IUF to the
Service via the Treasury Financial
Communication System or mailing to the
Comptroller, INS, and requiring that IUF
remittances be mailed to: Immigration
and Naturalization Service, Post Office
Box No. 93963, Chicago, Illinois 60673
3963.

The reason for this procedure is to
promptly make a change while allowing
time for the Service to consider

suggested changes and public comment.
In accordance with 5 U.S.C. 605(b), the
Attorney General certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities.

This rule would not be a major rule
within the meaning of section 1(b) of
E.O. 122901, nor does this rule have
federalism implications warranting the
preparation of a Federal Assessment in
accordance with E.O. 12612.

List of Subjects in 8 CFR Part 286

Aircraft, Immigration, Reporting and
recordkeeping requirements, Vessels.

Accordingly, chapter I, part 268 of title
8 of the Code of Federal Regulations is
amended as follows:

PART 286—IMMIGRATION USER FEE

L. The suthority citation for part 286
continues to read as follows:

Authority: 8 U.S.C. 1103, 1356.

2. Section 266.5 is amended by
revising (b), (c), and (d) as follows:

§ 266.5 Remittance and statement
procedures.

. . » . -

(b) Fee remittances shall be sent to
the Immigration and Naturalization
Service, Post Office Box No. 93963,
Chicago, Illinois 60673-3963, for receipt
no later than 31 days after the close of
the calendar quarter in which the fees
are collected. Late payments will be
subject to interest, penalty, and handling
charges as provided in the Debt
Collection Act of 1982 (31 U.S.C. 3717).
Refunds by a remitter of fees collected
in conjunction with unused tickets or
documents for transportation should be
netted against the next subsequent
remittance.

(c) Along with the remittance, as set
forth in paragraph (b) of this section,
each remitter making such remittance
shall attach a statement which sets forth
the following:

(1) Name and address;

{2) Taxpayer identification number;

(3) Calendar quarter covered by the
payment; and

(4) Amount collected and remitted.

(d) Remittances must be made by
check or money order, payable in U.S.
dollars, through a U.S. bank, to
“Comptroller, INS".

- - - - -
Dated: December 20, 1989.
Gene McNary,”
Commissioner.
[FR Doc. 90-408 Filed 1-8-90; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[T.D. 8281)

RIN 1545-AN99

Price Level Adjusted Mortgages

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations concerning the
treatment of price level adjusted
morigages under the original issue
discount and qualified residence interest
provisions of the Internal Revenue Code
of 1888. This document also contains a
temperary regulation concerning the
treatment of payments received under a
price level adjusted mortgage for
purposes of the information reporting of
mortgage interest received from an
individual. The regulations are needed
to provide guidance to borrowers and
lenders concerning the tax treatment of
this new financial product. The text of
the temporary regulations set forth in
this document also serves as the text of
the cross-reference notice of proposed
rulemaking published in the proposed
rules section of this issue of the Federal
Register.

EFFECTIVE DATES: Section 1.163-11T is
effective for tax years beginning after
December 31, 1987. Sections 1.1275-6T
and 1.6050H-2T are effective for price
level adjusted mortgages issued after
January 9, 1990.

FOR FURTHER INFORMATION CONTACT:
William E. Blanchard, concerning the
original issue discount portion of these
regulations, 202-566-3142 {not a toll-free
number) and Sharon L. Hall, concerning
the qualified residence interest portion
of these regulations, 202-566-4430 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains temporary
Income Tax Regulations (26 CFR part 1)
under section 163(h), section 1275(d),
and section 8050H of the Internal
Revenue code of 1986. Section 163(h)
was enacted by Public Law 99-514 (100
Stat. 2246) and amended by Public Law
100-647 {102 Stat. 3390). Section 1275(d)
was enacted by Public Law 98-369 (98
Stat. 543). Section 8050H was enacted by
Public Law 98-369 (98 Stat. 684).
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Need for Temporary Regulations

Immediate guidance is needed to
clarify the tax treatment of price level
adjusted mortgages. Therefore, good
cause is found to dispense with the

_notice and public procedure
requirements of 5 U.S.C. 553(b) and the
delayed effective date requirement 5
11.S.C. 553(d).

Explanation of HUD Program

In 1983, congress authorized the
Department of Housing and Urban *
Development (“HUD”) to institute a
demenstration program for insurance on
mortgages that do not provide for fixed
interest rates and level payments,
including indexed mortgages. The
purpose of this program was to develop
different types of mortgages that would
encourage home ownership by
individuals. Under this program, HUD
developed a mortgage with a principal
balance indexed to inflation, the price
level adjusted mortgage (“PLAM"). In
general, a PLAM is a mortgage with
payments that are designed to be
constant in purchasing power instead of
dollars. As such the payments reflect the
original amount borrowed, a stated real
rate of interest, and inflation over the
term of the mortgage.

Under the terms of a PLAM, the
outstanding balance is adjusted at
monthly intervals for changes in the
value of a general price level index, such
as the Consumer Price Index, U.S. City
Average, All Items, for All Urban
Consumers, seasonally unadjusted
("CPI-U"). The monthly payments are
also adjusted such that the adjusted
payments will amortize the outstanding
balance, adjusted for inflation, at the
stated rate of interest over the remaining
term of the PLAM. Although the
outstanding balance is adjusted
monthly, the monthly payments en a
PLAM may be adjusied at fixed
intervals of one month, six months, or
one year.,

The adjustment to the outstanding
balance of a PLAM is determined by
multiplying the’current outstanding
balance by an inflation adjustment,
which is the percentage change in the
value of the index for a one-month
period. Because of the delay in
publishing the CPI-U, the one-month
period used for this purpose may
precede the adjustment by a fixed
period of time of up to 4 months.

Because the payments on a PLAM are,
in effect, indexed for inflation, the
payments will change over the term of
the PLAM based on the changes in the
value of the inflation index. The
payments are approximately constant,
however, in terms of purchasing power

over the life of the PLAM. In addition,
because the interest rate used to
amortize a PLAM is a “real” rate of
interest, i.e., a rate of interest {typically
3% to 5%) net of anticipated inflation,
the initial payments under a PLAM are
lower than the initial payments under
other types of mortgages, including fixed
rate mortgages and adjustable rate
mortgages.

HUD has requested guidance from the
Department of the Treasury concerning
the tax treatment of PLAMs. This
document provides such guidance by
adding temporary Income Tax
Regulations under section 163(h), section
1275(d), and 6050H of the Code.

" Explanation of Provisions

Original Issue Discount

In general, original issue discount
arises when the payment of interest that
accrues on a debt instrument is deferred
beyond the time of accrual. Section
1275(d) grants the Secretary the
authority to prescribe regulations that
deal with the tax treatment of certain
types of debt instruments, including
variable rate and contingent payment
obligations, under the original issue
discount provisions of the Code.
Proposed regulations under section
1275(d) were issued on April 8, 1986 (51
FR 12022). Section 1.1275-4 of the
proposed regulations prescribes rules for
the treatment of debt instruments with
contingent payments and § 1.1275-5 of
the proposed regulations prescribes
rules for debt instruments with variable
rates of interest.

In form, a PLAM is a debt instrument
with a fixed rate of interest and a
principal balance that is adjusted
monthly for the percentage change in an
inflation index. However, a PLAM is
also economically equivalent to a debt
instrument with a fixed principal
balance and a variable rate of interest
that changes monthly. In general, the
variable rate of interest for any month is
equal to the sum of (a) the percentage
change in the inflation index (“inflation
rate”), (b) the monthly fixed rate of
interest stated in the mortgage
documents, and {c) the product of the
inflation rate and the monthly fixed rate.
Because the Service believes that a
PLAM should be taxed according to its
economic substance, the temporary
regulations contained in this document
treat a PLAM as a debt instrument with
a variable rate of interest for tax
purposes. Moreover, because a portion
of the amount of interest that accrues on
a PLAM is not paid when it accrues, but
is added to the outstanding balance, the
original issue discount provisions of the
Code apply to a PLAM.

The temporary regulations only apply
to a debt instrument that is described in
§ 1.1275-8T(b)(1). Under this section of
the regulations, a PLAM is defined as a
debt instrument that (A) has g fixed
term and a stated fixed rate of interest,
(B) is issued by an individual in
exchange for money, (C) is secured
within the meaning of section 183(h)(3)
by either (7) a mortgage, deed of trust, or
other security instrument on 1- to 4-
family owner-occupied residential
property, or a 1-family owner-occupied
condominium unit, or (2) stock held by
the borrower as a tenant-stockholder in
& cooperative housing corporation (as
defined in section 2186), (D] requires
periodic payments at intervals of 1
month, (E) provides for monthly
adjustments of the outstanding balance
of the instrument by an inflation
adjustment, and (F) provides for changes
in the amount of the periodic payments
at intervals of 1 year or less such that
the adjusted periodic payments will
fully amortize the adjusted outstanding
balance of the instrument (as of the
beginning of the interval) at the stated
fixed rate of interest over the remaining
term of the instrument. The temporary
regulations also provide that the
Commissioner may, by revenue ruling,
revenue procedure, or other
administrative pronouncement, expand
the definition of a PLAM to include
other similar debt instruments.

If a debt instrument is a PLAM, as
described in § 1.1275-8T(b), the
instrument is treated as bearing interest
at a variable rate that changes monthly.
The variable rate of interest for any
month is determined under § 1.1275-
6T(c)(2). Because not all of the interest
that accrues on a PLAM is paid
currently, a PLAM has original issue
discount. Section 1.1275-6T(d)(1) treats
the excess of the amount of interest that
accrues during a monthly accrual period
over any qualified periodic interest
payment as original issue discount for
the period.

Under § 1.1275-6T(d)(2), the amount of
interest that accrues during an accrual
period is determined by multiplying the
outstanding balance of a PLAM at the
beginning of an accrual period by the
variable interest rate for the accrual
period. Any qualified periodic interest
payment made during the accrual
period, as determined under § 1.1275-
6T(d)(4), is then subtracted from this
product to determine the amount of
original issue discount for the accrual
period.

The amount of original issue discount
determined under § 1.1275-6T(d)(2) is
taken into account by the borrower and
the lender (or subsequent holder of the
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PLAM] under the income inclusion rules
under section 1272 and the interest
deduction rules under section 163(e).
However, in the case of a PLAM
incurred in connection with the
acquisition or carrying of personal use
property, such as a residence, the
interest deduction for accrued original
issue discount is deferred under section
1275(b)(2) until the original issue
discount is paid. Section 1.1275-6T(e)(2)
provides rules to determine when
original issue discount is considered
paid. These rules provide a pro-taxpayer
“stacking rule,” under which payments
are treated first as payments of accrued
interest (including original issue
discount) and then as payments of
principal. Thus, the rules generally will
have the effect of allowing a borrower to
deduct the full amount of the payments
in the early years of the mortgage.

Qualified Residence Interest

Under section 163(h) of the Code, no
deduction is allowed for personal
interest paid or accrued during the
taxable year. Personal interest does not
include qualified residence interest.
Qualified residence interest is defined
as interest that is paid or accrued on
acquisition indebtedness with respect to
any qualified residence of the taxpayer,
or home equity indebtedness with
respect to any qualified residence of the
taxpayer. Under section 163(h)(3)(B), the
term “acquisition indebtedness”
generally means any indebtedness that
is incurred in acquiring, constructing, or
substantially improving any qualified
residence of the taxpayer and is secured
by such residence. Under section
183(h})(3)(C), the term “home equity
indebtedness” generally means any
indebtedness (other than acquisition
indebtedness) secured by a qualified
residence. In general, acquisition
indebtedness may not exceed $1,000,000,
and home equity indebtedness may not
exceed $100,000.

The regulations contained in this
document provide that, for purposes of
section 163(h)(3) of the Code, accrued
interest is treated as indebtedness until
it is paid, In addition, any interest that
accrues on acquisition indebtedness is
treated as acquisition indebtedness.
Therefore, any accrued interest on
acquisition indebtedness is subject to
the limits on acquisition indebtedness,
rather than the limits on home equity
indebtedness.

Information Reporting

The regulations contained in this
document also clarify the treatment of
payments received pursuant to a PLAM
for purposes of section 6050H,

concerning the information reporting of
mortgage interest.

Special Analyses

It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysis is not
required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter §) and
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to these
regulations and, therefore, a final
Regulatory Flexibility Analysis is not
required.

Drafting Information

The principal authors of these
temporary regulations are William E.
Blanchard of the Office of Assistant
Chief Counsel (Financial Institutions
and Products) and Sharon L. Hall of the
Office of Assistant Chief Counsel
(Income Tax and Accounting). However,
other personnel from the Service and
Treasury Department participated in
their development.

List of Subjects
26 CFR 1.61-1 through 1.2814

Deductions, Exemptions, Income tax,
Taxable income.

26 CFR 1.1271-1 through 1.1297-3

Income taxes, Capital gain and losses,
Original issue discount, Applicable
Federal rate, Market discount, Short-
term obligations, Stripped bonds and
stripped coupons, Tax-exempt
obligations.

26 CFR 1.6001-1 through 1.6109-2

Administration and procedure, Filing
requirements, Income taxes.

Adoption of Amendments to the -
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—[AMENDED]

Paragraph 1. The authority for part 1
is amended by adding the following
citations:

Authorities: 26 U.S.C, 7805 * * * Section
1.163-11T is also issued under 26 U.S.C.
163(h) * * * Section 1.1275-8T is also issued
under 26 U.S.C. 1275(d) * * * Section
1.6050H-2T is also issued under 26 U.S.C.
B6050H.

Par. 2, A new § 1.163-11T is added to
read as follows:

§ 1.163-11T Treatment of accrued interest
(temporary).

(a) In general. For purposes of section
163(h)(3), accrued interest is treated as

indebtedness until it is paid. Fo: this
purpose, interest is treated as accruing
at the interval provided in the debt
instrument at which such interest
compounds, if unpaid.

(b) Character of interest that accrues
on indebtedness incurred to acquire,
consiruct, or substantially improve a
residence. Interest that accrues on
indebtedness that is incurred to acquire,
construct, or substantially improve a
residence of the taxpayer is also treated,
until it is paid, as indebtedness incurred
to acquire, construct, or substantially
improve a residence. Although the
amount that may be treated as
indebtedness incurred to acquire,
construct, or substantially improve a
residence is limited to the cost of the
residence, accrued interest is not
included in the application of this
limitation. However, the amount of
accrued interest is included in the
application of the limitation provided in
section 163(h)(3)(B)(ii).

(c) Refinancing of accrued interest.
Any indebtedness incurred to pay
interest that has accrued on
indebtedness incurred to acquire,
construct, or substantially improve a
residence is not treated as indebtedness
incurred to acquire, construct, or
substantially improve a residence.
However, such indebtedness may
qualify as home equity indebtedness,
subject to the limitations provided in
section 163(h)(3)(C).

(d) Application of this section to price
level adjusted mortgages.—(1)
Examples. The following examples
illustrate the application of section
163(h) and this section to price level
adjusted mortgages (“PLAMs")
described in § 1.1275-8T(b)(1).

Example (1): (i) On january 1, 1890, SW, an
unmarried, individual, purchases her
principal residence for $125,000 with a cash
down payment of $25,000 and the proceeds of
a debt in the amount of $100,000, which is
secured by such residence. The debt is a
PLAM described in § 1.1275-6T(b)(1). Under
section 163(h)(3)(B), the amount of acquisition
indebtedness with respect to the residence is
$100,000 as of January 1, 1990.

(ii) On December 31, 1994, the outstanding
balance of the debt is $130,000, of which
$30,000 is accrued interest. Under paragraph
(b) of this section, as of December 31, 1994,
the amount of acquisition indebtedness with
respect to the residence is $130,000,
notwithstanding that the cost of the residence
is only $125,000.

Example (2): (i) On January 1, 1990, DT, an
unmarried individual, purchases his principal
residence for $950,000, with a cash down
payment of $200,000 and the proceeds of a
debt in the amount of $750,000, which is
secured by such residence. The debt is a
PLAM described in § 1.1275-6T(b)(1). Under
section 163(h)(3)(B), the amount of acquisition
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indebtedness with respect to the residence is
$759,000 as of January 1, 1990.

(ii) On December 31, 1999, the outstanding
balance of the debt is $1,150,000, of which
$400,000 is accrued interest. Under section
163(h)(3)(B)(ii) and paragraph (b) of this
section, the amount of acquisition
indebtedness with respect to the residence is
limited to $1,000,000. The remainder of the
indebtedness may qualify as home equity
indebtedness, subject to the limitations
contained in section 183(b)(3)(C).

(2) Cross-reference. See § 1.1275-6T
for the rules concerning the amotint of
interest that accrues on a PLAM and the
time when such accrued interest is
treated as paid.

(€) Effective date. This section is
effective for tax years beginning after
December 31, 1987.

Par. 3. A new § 1.1275-6T is added to
read as follows:

§ 1.1275-8T Treatment of price level
adjusted mortgages (temporary).

(a) In general. This section provides
general rules for the income tax
treatment of a price level adjusted
mortgage (“PLAM") that is described in
paragraph (b) of this section.

(b) Description of a PLAM to which
this section applies—(1) Debt
instruments treated as PLAMs—{i) In
general. A debt instrument is a PLAM
described in this paragraph (b) if it—

(A) Has a fixed term and a stated
fixed rate of interest,

(B) Is issued by an individual in
exchange for money,

(C) Is secured within the meaning of
section 163(h)(3) by a mortgage, deed of
trust, or other security instrument on
either—

(7) 1- to 4-family owner-occupied
residential property, or a 1-family
owner-occupied condominium unit, or

(2) stock held by the issuer as a
tenant-stockholder in a cooperative
housing corporation (as defined in
section 216),

(D) Requires periodic payments at
intervals of 1 month,

(E) Provides for monthly adjustments
of the outstanding balance of the debt
insc;mment by an inflation adjustment,
an

(F) Prevides for changes in the amount
of the periodic payments at intervals of
1 year or less such that the adjusted
periodic payments will fully amortize
the adjusted cutstanding balance of the
debt instrument (as of the beginning of
the interval) at the stated fixed rate of
interest over the remaining term of the
debt instrument.

The outstanding balance and periodic
payments may be adjusted in a
reasonable manner to take into account
partial prepayments, advance payments,
missed payments, or late payments.

(ii) Other debt instruments. Any other
debt instrument that is similar to a
PLAM described in paragraph (b)(1)(i) of
this section will be treated as a PLAM
for purposes of this section to the extent
provided by the Commissioner in a
revenue ruling, revenue procedure, or
other administrative pronouncement.

(2) Inflation adjustment. For purposes
of paragraph (b)(1)(i)(E) of this section,
the inflation adjustment for a particular
month is the ratio of—

(i) The value of a general price level
index for the current month, to

(ii}) The value of the same general
price level index for the month
preceding the current month,

The term “‘current month” means a
month that precedes the beginning of the
month for which the inflation
adjustment is determined by a fixed
period of time that is specified in the
instrument and that does not exceed 4
months.

(3) General price level index. For
purposes of paragraph (b}(2) of this
section, the term “general price level
index" includes only—

(i) The Consumer Price Index, U.S.
City Average, All Items, for all Urban
Consumers, seasonally unadjusted
(“CPI-U"), which ig published by the
Bureau of Labor Statistics of the U.S.
Labor Department, and

(ii) Any other similar index designated
by the Commissioner in a revenue
ruling, revenue procedure, or other
administrative pronouncement.

(4) Example. The provisions of this
paragraph (b) may be illustrated by the
following example of a PLAM:

Example. (i) On July 1, 1990, A borrowed
$100,000 to acquire his principal residence.
A'’s obligation is evidenced by a debt
instrument and ia secured by a mortgage on
the residence. The debt instrument has a term
of thirty years, has a stated interest rate of 4
percent, requires monthly payments that are
due on the first day of every month, provides
for monthly adjustments to the outstanding
balance for changes in the value of the CPI-
U, and provides for adjustment of the amount
of the payments on a monthly basis. The
inflation adjustment for each month is
determined by using e four-month time lag.
For example, the inflation adjustment for july

1990 is the ratio of the value of the CPI-U for .

March 1990 to the value of the CPI-U for
February 1990.

(i} The first payment on the debt
instrument is due on August 1, 1990. The
amounl of this payment is determined by
using the inflation adjustment for July 1990. If
there were no change in the CPI-U from
February 1990 to March 1990, then the
amount of the first payment would be $477.42,
which is the monthly payment needed to
amortize $100,000 at 4 percent over 360
months. However, if the value of the CPI-U
increased during this period, then the first
payment would be greater than $477.42

because of the inflation adjustment required
under the terms of the debt instrument.

(iii} Assume that the value of the CPI-U for
February 1990 is 116.0 and the value of the
CPI-U for March 1990 is 118.5. Because the
value of the CPI-U increased, the outstanding
balance of the debt instrument is increased
by the inflation adjustment of 1.0043, which is
the ratio of 116.5 to 118.0. As a result, the
payment due on August 1, 1990, must be
adjusted.

(iv) The first step in calculating the
payment due on August 1, 1980, is to multiply
the outstanding balance at the beginning of
the month ($100,000) by the inflation
adjustment of 1.0043. This computation
results in an inflation-adjusted balance of
$100,430. The second step is to determine the
level payment required to amortize this
inflation-adjusted balance at the stated
interest rate over the remaining term of the
debt instrument. Thus, the payment due on
August 1, 1990, is $479.47, which is the
payment required to amortize $100,430 at 4
percent over 360 months, The outstanding
balance of the debt instrument immediately
after the first payment is $100,285.26, which is
the inflation adjusted balance of $100,430,
multiplied by 1.063333 (the sum of 1 plus one
twelfth of the fixed interest rate of 4 percent),
less the current monthly payment of $479.47,

(v) Assume that the value of the CPI-U for
April 1990 is 117.1. The ratio of 117.1 {0 118.5
is 1.0052. Thus, 1.0052 is the inflation
adjustment for August 1890, which must be
applied to the oulstanding balance to
determine the payment due on September 1,
1990. The adjusted payment is calculated by
multiplying the outstanding balance at the
beginning of the month ($100,285.28) by
1.0052. This computation results in an
inflation-adjusted balance of $100,608.74.
Thus, the payment due on September 1, 1990,
is $481.96, which is the payment required to
amortize $100,808.74 at 4 percent over 359
months. The outstanding balance of the debt
instrument immediately after the second
payment is $100,680.77, which is the inflation
adjusted balance of $100,808.74, multiplied by
1.003333, less the current monthly payment of
$481.96.

(vi) Assume that the value of the CPI-U for
May 1990 is 118.0. The inflation adjustment is
1.0077. Thus, using the steps described above,
the payment due on October 1, 1990, is
$485.67, which is the payment required to
amortize the inflation-adjusted balance of
$101,435.85 at 4 percent over 358 months. The
outstanding balance of the debt instrument
immediately after the third payment is
$101,288.28.

(vii) The payments due for succeeding
months are calculated in the same manner.

(viii) In general, because the payments are
adjusted monthly, the same monthly
payments determined above could have been
calculated simply by multiplying the inflation
adjustment by the payment due for the
preceding month. For example, to determine
the payment due on October 1, 1990, multiply
the payment due on September 1, 1830
($481.96) by the inflation adjustment for
September 1920 (1.0077). This calculation
results in a payment due of $485.67.
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[c) Treatment of a PLAM as a
variable rate debt instrument—{1)
Treatment. For purposes of a subtitle A
of the Internal Revenue Code, a PLAM,
as described in paragraph (b) of this
section, is treated as a debt instrument
bearing interest at a variable rate that
changes monthly. The variable interest
rate of a PLAM is determined under
paragraph (c)(2) of this section.

(2) Variable interest rate. The
variable interest rate on a PLAM for any
month is equal to the sum of the
percentage change in the general price
level index (“inflation rate"), (which is
the inflation adjustment defined in
paragraph (b)(2) of this section, minus
1), the monthly fixed rate of interest as
stated in the mortgage documents, and
the product of the inflation rate and the
monthly fixed rate. Thus the variable
interest rate on a PLAM for any month
may be expressed as follows:

INF + R + (INF X R)

where INF is the inflation rate, as
defined in the preceding sentence, and R
is the PLAM's fixed rate of interest per
annum divided by twelve.

(3) Example. The provisions of this
paragraph (c) may be illustrated by the
following example:

Example. The facts are the same as In the
example in paragraph (b)(4) of this section.
Using the formula described in paragraph
(c)(2) of this section, the PLAM bears interest
at the following variable rates:

Monthly accrual period ending W

8/01/90
9/01/90

76473
85503

Monthly variabla

Monthly accrual period ending rate (percent)

10/01/80 1.10587

(d) Treatment of accrued interest as
original issue discount—(1) Original
issue discount. For purposes of subtitle
A of the Internal Revenue Code, the
excess of the amount of interest that
accrues on a PLAM over any qualified
periodic interest payment as defined in
paragraph (d)(4) of this section is
original issue discount for the accrual
period.

(2) Amount of accrual. For purposes of
paragraph (d)(1) of this section, the
amount of interest that accrues on a
PLAM during an accrual period is
determined by multiplying the PLAM's
outstanding balance at the beginning of
the accrual period by the variable
interest rate, as determined under
paragraph (c)(2) of this section, for the
accrual period. Appropriate adjustments
are made in the case of short first or
final accrual periods.

(3) Accrual period. For purposes of
paragraph (d) of this section, the accrual
period of a PLAM is a month.

(4) Qualified periodic interest
payment. For purposes of paragraph
(d)(1) of this section, the term “qualified
periodic interest payment" generally
means the portion of each payment that
equals the product of the outstanding
balance of the PLAM at the beginning of
an accrual period and the fixed rate of
interest stated in the mortgage
documents, provided that the payment is
actually and unconditionally payable or

is constructively received under section
451 and the regulations thereunder.
However, a qualified periodic interest
payment cannot exceed the amount of
interest that accrues during the accrual
period. If payments on a PLAM are not
adjusted monthly, the outstanding
balance that is used for purposes of
determining the qualified periodic
interest payment is the outstanding
balance at the beginning of the accrual
period that coincides with the beginning
of the payment adjustment interval,

(5) Outstanding balance. For purposes
of paragraph (d)(2) and paragraph (d)(4)
of this section, the outstanding balance
of a PLAM at the beginning of an
accrual period is the outstanding
balance of the PLAM at the beginning of
the prior accrual period, increased by
the amount of original issue discount
allocable to the prior accrual period and
reduced by any payment made during or
at the end of the prior accrual period
other than a qualified periodic interest
payment,

(8) Determination of daily portion. For
purposes of sections 163(e) and 1272, the
daily portion of original issue discount
on a PLAM is an amount equal to the
total amount of original issue discount
for an accrual period divided by the
number of days in the accrual period.

(7) Example. The provisions of this
paragraph (d) may be illustrated by the
following example:

Example. Based on the facts described in
the example in paragraph (b)(4) of this
gection, the original issue discount taken into
account by a taxpayer for each monthly
accrual period is determined by the
calculations shown in the following table:

(1

(2 (3

Monthly accrual period ending

(4 (5)

Monthly variable rates

from (c)(3) percent

Prior month's
outstanding balance

Variable interest rate
accruals

Qualified periodic Original issue discount
interest payments accruals

(10)

()x(2)

(2)x4%/12 (3)-(4)

8/01/90
9/01/90
10/01/90.

Totals

.76473
.85503
1.10587

$100,000.00
100,285.26
100,660.77

$764.73
857.47
1,113.18

$431.40
523.19
777.64

$333.33
334.28
335.54

2,735.38

1,003.15 1,732.23

Monthly accrual period ending

6)

(7)

(8)

9) (10)

Outstanding balance
before payment

Current debt service
payment

Qualified periodic
interest payments

Current period

Original issue discount
outstanding balance

payment

(2)+(3)

from (b)(4)

(4)

(7)—-(8) (6)—(7)

$100,764.73
101,142.73
101,773.95

$479.47
481.96
485.67

$333.33
334.28
335.54

$100,285.26
100,660.77
101,288.28

$146.14
147.68
150.13

1,447.10

1,003.15

443.95

On the basis of the preceding calculations,
the amount includible in the income of the

holder of the PLAM for the three-month
period ending October 1, 1990, is $2,735.38.

{e) Amount deductible by borrower—
(1) In general. If section 1275(b)(2)
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applies to a PLAM, then the original
issue discount on the PLAM is not
deductible prior to the time when the
original issue discount is paid.

(2) Time when original issue discount
treated as paid. For purposes of
paragraph (e}(1) of this section, each
payment other than a qualified periodic
interest payment as defined in
paragraph (d)(4) of this section shall be
treated first as a payment of original
issue discount to the extent the original
issue discount has accrued as of the
date of the payment and has not been
treated as paid previously, and second
as a payment of principal.

(8) Example. The provisions of this
paragraph (e) may be illustrated by the
following example:

Example. The facts are the same as the
example in paragraph (d}(7) of this section. In
addition, A is an individual who uses the
cash receipts and disbursements method of
accounting. Thus, under section 1275(b)(2)
and paragraph (e){1) of this section, A's
interest deduction under section 163 for
accrued original issue discount is limited to
the lesser of the accrued original issue
discount or the amount paid. Thus, for the
three-month period ending October 1, 1990,
A's deduction under section 163 is limited to
$1,447.10 ($479.47 + 481.96 + 485.67), which
represents $1,003.15 of qualified periodic
interest and $443.95 of accrued original issue
discount. A's interest deduction may also be
limited by some other provision of the Code
or regulations. For example, gee section
163(h) and the regulations thereunder.

(f) Legend. Under section 1275(c)(1),
no information concerning original issue
discount is required to be set forthon a
PLAM.

(g) Effective date. This section is
effective for price level adjusted
mortgages issued after January 9, 1990.

Par. 4. A new § 1.6050H-2T is added
to read as follows:

§ 1.6050H-2T Payments of accrued
original issue discount (temporary).

(a) Definition of interest. For purposes
of § 1.6050H-1 and § 1.6080H-2, in the
case of a price level adjusted mortgage
("PLAM") described in § 1.1275—
BT(b)(1), the term “interest” includes
payments of accured original issue
discount. The portion of each payment
that is treated as a payment of original
issue discount is determined under
§ 1.1275-6T.

(b) Effective date. This section is
effective for price level adjusted
mortgages issued after January 9, 1990.
Fred T. Goldberg, Jr.,

Commissioner of Internal Revenue.

Approved: December 22, 1989.

Kenneth W. Gideon,

Assistant Secretary of the Treasury.
[FR Doc. 90-484 Filed 1-8-90; 8:45 am]
BILLING CODE 4830-01-M

DEPARTMENT OF TRANSPOI\QTATION
Coast Guard

33 CFR Part 165

[COTP Duluth, MN Regulation 88-03]

Safety Zone Regulations; Lake
Superior—Keweenaw Point, Ml

AGENCY: Coast Guard, DOT.
ACTION: Emergency rule.

SUMMARY: The Coast Guard is
establishing a 100 yard safety zone
around the grounded Coast Guard
Cutter Mesquite (WLB 305). The zone is
needed to protect the vessel from
unauthorized access until weather
conditions allow completion of salvage
operations.

Entry into this zone is prohibited *
unless authorized by the Captain of the
Port.

EFFECTIVE DATE: This regulation
becomes effective at 0001 on December
23, 1989. It terminates at midnight on
June 22, 1990, unless sooner terminated
by the Captain of the Port.

FOR FURTHER INFORMATION CONTACT:
Lt. ].C. Hillerns, MSO Duluth, (218) 720-
5286.
SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to prevent injury to persons in
the area, possible damage to the vessel,
or interference with salvage operations.

Drafting Information

The drafter of this regulation is Lt. J.C.
Hillerns, Project Officer for the Captain
of the Port.

Discussion of Regulation

The U.S. Coast Guard Cutter Mesquite
{(WLB-305), a 180-foot buoy tender, ran
aground on December 4, 1989, near
Keweenaw Point, M], in Lake Superior.
Heavy weather and strong seas
precluded the completion of salvage
operations. Long range forecasts and
historically bad winter conditions in this
area resulted in a decision to postpone
further salvage efforts until spring 1990.
Until that time, the Coast Guard will
continue to monitor the condition of the
vessel and safeguard the equipment still
on board.

This safety zone is necessary to
prevent injury to unauthorized persons
who may try to board the vessel and to

protect the vessel itself. Warning signs
will be clearly posted.

This regulation is issued pursuant to
33 U.S.C. 1225 and 1231 as set out in the
authority citation for title 83, Code of
Federal Regulations, part 165. It
supercedes COTP Security Zone
#185T0908.

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a federalism
assessment.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Regulation

In consideration of the foregoing,
subpart F of part 165 of title 33, Code of
Federal Regulations, is amended as
follows:

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.48 and 33 CFR 1.05-1(g),
6.04-1, and 160.5.

2. A new § 165.T0909 is added to read
as follows:

§ 165.T0209 Safetly Zone: Lake Superior—
Keweenaw Point, Ml.

(a) Location. The following area is a
Safety Zone: In the vicinity of
Keweenaw Point, MI, area, a circular
zone with a radius of 100 yards around
the grounded Coast Guard Cutter
Mesquite will be kept clear. The vessel's
approximate position is 047-23.9N, 087-
42.8W.

(b) Effective Dates: This regulation
becomes effective at 0001 hours on
December 23, 1989. It terminates on June
22, 1990, unless sooner terminated by
the Captain of the Port.

(c) Regulations: (1) This regulation
supercedes COTP Duluth, MN Security
Zone Regulation #165T0908 dated
December 4, 1989.

(2) In accordance with the general
regulations in 165.23 of this part, entry
into this zone is prohibited unless
authorized by the Captain of the Port.

(3) Persons desiring to enter the safety
zone may do so only with prior approval
of the Captain of the Port, Duluth, MN.
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Dated: December 14, 1989,
T.M. Curelli,

Lieutenant Commander, Acting Captain of the
Port, U.S. Coast Guard, Duluth, MN.

[FR Doc. 90-398 Filed 1-8-90; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FRL-3703-4]

Approval and Promulgation of

implementation Plans; State of
Missouri—Permit Fees

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

suMMARY: This rulemaking takes final
action to approve a revision to the
Missouri State Implementation Plan
(SIP) which: (1) Gives the Missouri Air
Conservation Commission (MACC) the
legal authority to establish rules to
increase the filing fee and to require a
processing fee for construction permits;
and (2) amends the Missouri Department
of Natural Resources (MDNR) Rule 10
CSR 10-6.060, Permits Required, fee
system for air permits. This action is in
response to section 110(a)(2)(K) of the
Clean Air Act (Act) which requires
states to include a permit fee system in
their SIPs.

Missouri initially submitted the SIP
revision to EPA on January 24, 1969.
Review of the revision indicates that
Missouri has met the requirements of
section 110(a)(2)(K) of the Act.

DATES: This action will become effective
on March 12, 1990 unless notice is
received by February 8, 1990 that
someone wishes to submit adverse or
critical comments. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during business hours
at:

Environmental Protection Agency,
Region VII, Air Branch, 726 Minnesota
Avenue, Kansas City, Kansas 66101

Missouri Department of Natural
Resources, Air Pollution Control
Program, Jefferson State Office
Building, 205 Jefferson Street,
Jefferson City, Missouri 65101

Public Information Reference Unit,
Environmental Protection Agency, 401
M Street SW., Washington, DC 20480

FOR FURTHER INFORMATION CONTACT:

Michael T. Marshall at (913) 236-2893

(FTS 757-2893).

SUPPLEMENTARY INFORMATION:
Background

Section 110{a)(2)(K) of the Act
requires states to include a permit fee
system in their SIPs. The states are
required to collect fees from owners or
operators of major stationary scurces
for permits issued pursuant to the Act.
The fees should be sufficient to cover
the reasonable costs of reviewing and
acting upon any application for such a
permit and the cost of implementing and
enforcing the terms and conditions of
such permit (excluding court costs and
other costs associated with any
enforcement action).

In 1981, EPA developed a "Permit Fee
Guideline" (EPA-450/2-81-003) to assist
states with the preparation of revisions
to their SIPs which address the permit
fee requirement. The guideline includes
a review of the Act requirements for
permit fees: Legislative history and
relevant court cases; costs to be
considered; basic program
implementation considerations; and
examples of fee systems in effect around
the country. According to the guideline
document, the states are given
considerable flexibility in selecting the
types of fees they could use to recover
permit-related expenses. The guideline
states that “{at) a minimum, fees should
be collected, for permits required under
the Act, from major stationary sources
as defined in section 302(j) of the Act,
and as further defined under section
169(1) for prevention of significant
deterioration, and section 169A(g)(7) for
visibility protection.”

The original MACC Law, passed in
1967, gave the MACC the authority to
adopt regulations to require permits
prior to the construction or modification
of an air contaminant source. MACC
adopted a construction permit regulation
for the four regulated areas of the state
(St. Louis in 1968, Kansas City in 1969,
Springfield-Greene County in 1968, and
the remainder of the state in 1970).
These were included in the original SIP.

The Missouri General Assembly
changed the state legal authority in 1972
to require a fee be paid when submitting
a request for a construction permit. The
legal authority and the changed
regulations requiring a $25 filing fee for
construction permits were made part of
the Missouri SIP (40 CFR 52.1320 (5) and
(6)). In 1976 Missouri recodified all state
rules into a “Code of State Regulations"
(CSR), and in 1979 the MACC withdrew
the previous four area rules and
consolidated them into one construction
permit rule (10 CSR 10-6.060, Permits -
Required). 10 CSR 10-8.060 was made
part of the Missouri SIP in 1980 (40 CFR
52.1320(c)(18)).

Missouri Submittal

In 1988, the Missouri 84th General
Assembly passed legal authority (HB-
1187) requiring the MACC to establish a
permit fee regulation to require a permit
applicant to reimburse the state for “all
reasonable costs incurred” in processing
a permit. HB-1187 increased the filing
fee to $100 and added an hourly rate
with an upper limit of $100 per hour,

The proposed changes to 10 CSR 10-
6.060, Permits Required, were published
in Volume 13, Number 18, September 19,
1989, of the Missouri Register. MACC
held a public hearing, after a 30-day
public notice period, on October 19,
1988. MACC adopted the changes to the
rule. The “Order of Rulemaking” was
published in the Volume 13, Number 24,
December 19, 1988, Missouri Register.
The rule became effective January 1,
1989.

Review of the Missouri Submittal

The Missouri submittal has been
reviewed to determine if it meets the
requirements of the Act and applicable
EPA policies. 10 CSR 10-8.060, Permits
Required, as amended, fulfills the
requirements of HB-1187 by providing a
fee system for MDINR to recover all
reasonable costs associated with the
processing of construction permit
applications. The increased filing fee of
$100 per application and an hourly rate
of $50 should be sufficient to recover all
costs incurred by MDNR to process a
construction permit. The funds collected
are deposited directly into a special
fund, “Natural Resources Protection
Fund—Air Pollution Permit Fee
Subaccount.”

The state of Missouri held a public
hearing as described above on the
various portions of the Missouri SIP. The
state submitted the amendments to 10
CSR 10-6.060 on January 24, 1989, to
Region VII EPA as a revision to the
Missouri SIP. The legal authority for the
increased filing fee and the permit
processing fee was submitted to Region
VII on September 27, 1989, as an
addendum to the January 24, 1989,
request for SIP revision.

The comments on the proposed
amendments to 10 CSR 10-6.060 are
summarized and the state responses
provided in the Missouri Register of
December 19, 1989, where the final
amendments are printed. Certifications
that the hearings took place were
submitted with the SIP revision request.
Region VII EPA has reviewed the SIP
revision and found it, along with the
existing Missouri SIP, to satisfy the
requirements of section 110(a)(2)(K) of
the Act.
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By this notice EPA is approving those
sections' Chapter 643, Revised Statutes
of Missouri, which were amended by the
passage of HB-1187 in 1988, and ;
revisions to 10 CSR 6.060, Permits
Required, relating to the permit fee
requirements, as meeting the
requirements of section 110(a)(2)(K) of
the Act.

EPA has reviewed this revision to the
Missouri SIP and is approving it as
submitted. EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. This action will be effective
March 12, 1990 unless, within 30 days of
its publication, notice is received that
adverse or critical comments will be
submitted.

If such notice is received, this action
will be withdrawn before the effective
date by publishing two subsequent
notices. One notice will withdraw the
final action and another will begin a
new rulemaking by announcing a
proposal of the action and establishing a
comment period. If no such comments
are received, the public is advised that
this action will be effective March 12,
1990.

Nothing in this action should be
construed as permitting, allowing, or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental

factors, and in relation to relevant
statutory and regulatory requirements.

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Tables
2 and 3 SIP revisions (54 FR 2222) from
the requirements of Section 3 of
Executive Order 12291 for a period of
two years.

Under 5 U.S.C. Section 605(b), I certify
that this SIP revision will not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709.)

Under Section 307(b)(1) of the Act, as
amended, petitions for judicial review of
this action must be filed in the U.S.
Court of Appeals for the appropriate
circuit by March 12, 1990. This action
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Carbon
monoxide, Hydrocarbons, Incorporation
by reference, Lead, Nitrogen dioxide,
Ozone, Particulate matter, and Sulfur
oxides.

Note: Incorporation by reference of the
State Implementation Plan for the state of
Missouri was approved by the Director of the
Federal Register on July 1, 1982,

Dated: December 7, 1989,
Morris Kay,
Regional Administrator.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

Subpart AA—Missourl

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

*2. Section 52:1320 is amended by
adding paragraph (c)(69) to read as
follows:

§ 52.1320 Identification of plan.

- L ] * * *

(c) * & "

(69) A plan revision to change the
construction permit fees was submitted
by the Department of Natural Resources
on January 24, 1989, and September 27,
1989.

(i) Incorporation by reference

(A) Revision to 10 CSR 10-6.060,
Permits Required, amended December
19, 1988, effective January 1, 1989.

(ii) Additional material

(A) Chapter 843 RSMo (House Bill
Number 1187) passed by the General
Assembly of the state of Missouri in
1988.

L * . * L
[FR Doc. 90-458 Filed 1-8-90; 8:45 am]
BILLING CODE 6560-50-M
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CEPARTMENT OF AGRICULTURE

Agricuitural Marketing Service
7 CFR Part 932
| Docket No. FV-9G-121)

Proposed Expenses and Assessment
Aate for Marketing Order Covering
Oiives Grown in California

aGency: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

summaRry: This proposed rule would
authorize expenditures and establish an
assessment rate under Marketing Order
932 for the 1990 fiscal year {January
through December) established for that
order. The proposal is nesded for the
California Olive Committee (committee)
te incur operating expenses during the
1990 fiscal year and to collect funds
during that year to pay those expenses.
This would facilitate program
operations. Funds to administer this
program are derived from assessments
on handlers.

DATE: Comments must be received by
January 19, 1990.

ADDRESSES: Interested persons are
invited to subinit written comments
concerning this proposal rule to: Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456.
Three copies of all written material shall
be submitted, and they will be available
for public inspection in the Office of the
Docket Clerk during regular business
hours. All comments should reference
the docket number and date and page
number of this issue of the Federal
Register.

FOR FURTHER INFORMATION CONTACT:
Patrick Packnett, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.

Box 96456, room 2530-S, Washingten,
DC 20090-6456, telephone {202) 475-
38862.

SUPPLEMENTARY INFORMATICON: This rule
is proposed under Marketing Order No,
832 (7 CFR 932) regulating the handling
of olives grown in California. The order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. €01-674), hereinafter
referred to as the Act.

This proposed rule has Leen reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a "non-major"
rule under criteria contained therein.

Pursuent to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrater of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

The purposes of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately seven
handlers of California olives regulated
under this marketing order each season,
and approximately 1,390 olive producers
in California. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.2) as those having annual receipts of
less than $500,000, and small agricultural
service firms are defined as those whose
annual receipts are less than $3,500,000.
Most, but not all, of the olive producers
and none of the olive handlers may be
classified as small entities.

The California olive marketing order,
administered by the Department of
Agriculture (Department}, requires that
the assessment rate for a particular
fiscal year shall apply to all assessable
olives received by regulated handlers
from the beginning of such year. An
annual budget of expenses is prepared
by the committee and submitted to the
Department for approval. The members
of the committee are olive producers

and handlers. They are familiar with the
committee’s needs and with the costs for
goods, services and personnel in their
local areag and are thus in a position to
formulate appropriate budgets. The
budgets are formulated and discussed in
public meetings. Thus, all directly
affected perscns have an opportunity to
participate and provide input.

The assessment rate recommended by
the committee is derived by dividing
anticipated expenses by expected olive
receipts (in tons). Because that rale is
applied to actual receipts, it must be
established at a rate which will produce
sufficient income to pay the committee's
expected expenses,

The committee met on Decemkber 12,
1989, and unanimously recommended
1990 fiscal year expenditures of
$2,087,940 and an assessment rate of
$20.68 per ton of assessable olives
received by handlers under M.O. 932. In
comparison, 1989 fiscal year budgeted
expenditures were $1,902,322 and the
assessment rate was $25.39 per ton. Last
year's assessment income was
approximately $1,900,000 based on
receipts of 73,000 assessable tons,

Major expenditure items budgeted for
the 1990 fiscal year compared with those
budgeted in 1389 (in parentheses) are
$337,540 ($469,540) for program
administration, $8,650 ($0) for capital
equipment purchases, $94,500 ($79,032)
for production research, $790,000
($760,000) for consumer advertising,
$667,000 (3598,500) for food service
advertising, $152,250 ($195,250) for
public relations and $18,000 ($0) for
miscellancous promotional
expenditures. The committee has
reallocated expenditures which can be
directly attributed to marketing from its
administrative budget to its marketing
budget. This accounts for the substantial
difference between 1989 and 1950 fiscal
year budgeted expenditures in the
program administration and food service
advertising budget categories. The
$165,618 increase in budgeted
expenditures from 1989 is mainly
attributed to the increased emphasis to
be placed on food service industry
promotional programs with the food
service industry.

Estimated assessment income of
$2,068,000 for the 1990 fiscal period
based on handler receipts of 100,000
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tons of assessable olives will be utilized
to cover the proposed expenses. Last
year's assessment income was
approximately $1,900,000 based on the
receipts of 73,000 assessable tons. The
committee also unanimously
recommended that excess income from
the 1989 fiscal year ($22,807) be placed
in its reserve, resulting in a reserve well
within the maximum amount authorized
under the order.

While this proposed action would
impose some additional costs on -
handlers, the costs are in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed onto producers. However, these
costs would be significantly offset by
the benefits derived from the operation
of the marketing order. Therefore, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

Based on the foregoing, it is found and
determined that a comment period of
less than 30 days is appropriate because
the budget and assessment rate
approvals for the olive program need to
be expedited. The committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis.

List of Subjects in 7 CFR Part 932

California, Marketing agreements,
Olives.

For the reasons set forth in the
preamble, it is proposed that 7 CFR part
932 be amended as follows:

PART 932—OLIVES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 832 continues to read as follows:

Authority; Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 801-674.

2. New § 932.224, is added to read as
follows:

§932.224 Expenses and assessment rate,

Expenses of $2,067,940 by the
California Olive Committee are
authorized, and an assessment rate of
$20.68 per ton of assessable olives is
established, for the fiscal year ending on
December 31, 1990. Unexpended funds
from the 1989 fiscal year may be carried
OVer as a reserve.

Dated: January 4, 1990.
Charles R. Brader,
Director, Fruit and Vegetable Division.
[FR Doc. 90-456 Filed 1-8-90; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 12

Proposed Customs Regulations
Amendments Concerning the
Importation of Chemicals Subject to
the Toxic Substances Control Act
(TSCA)

AGENCY: Customs Service, Treasury.
ACTION: Proposed rule.

SummARY: This document proposes to
amend the Customs Regulations
regarding the submission of an
importer’s certification for Toxic
Substances Control Act (TSCA)
purposes, It provides when the
certification must be submitted, its form,
and provides for blanket certifications
covering multiple shipments of
chemicals subject to TSCA.

These changes are being made
pursuant to the request of the
Environmental Protection Agency (EPA)
which has noted the existence of
problems in verifying compliance with
TSCA.

DATE: Comments must be received on or
before March 12, 1990.

ADDRESS: Written comments (preferably
in triplicate) may be addressed to and
inspected at the Regulations and
Disclosure Law Branch, U.S. Customs
Service, 1301 Constitution Avenue, NW.,
room 2119, Washington, DC 20229,

FOR FURTHER INFORMATION CONTACT:
Carole Klein, Other Agency

Enforcement Branch Ezoz) 568-7877.
William Nolle, Office of ACS

Operations (202) 566-7907
SUPPLEMENTARY INFORMATION:

Background

The Toxic Substances Control Act
(TSCA) (15 U.S.C. 2612) was enacted by
Congress to regulate commerce and
protect human health and the
environment by requiring testing and
necessary use restrictions on certain
chemical substances, and for other
purposes. Section 13, TSCA, directs the
Secretary of the Treasury, after
consultation with the Administrator,
Environmental Protection Agency (EPA),
to refuse entry into the Customs
territory of the United States of any
chemical substance or mixture that: 1.
Fails to comply with any rule in effect
under TSCA, or 2. Is offered for entry in
violation of sections 5 or 8, TSCA, a rule
or order issued under sections 5 or 8, or
an order issued in a civil action brought
under sections 5 or 7, TSCA.

Section 13 further provides that if a
chemical substance, mixture or article is

refused entry, the Secretary shall notify
the consignee of the entry refusal, not
release the shipment, except under bond
and cause its disposal or storage under
such rules as the Secretary may
prescribe if the shipment has not been
exported by the consignee within 90
days from the date of receipt o