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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which Is
published under 50 titles pursuant to 44

Us.C. 1510. i
The Code of Federal Regulations is sold

by the Superintendent of Documents.
Prices of new books are listed in the
fist FEDERAL REGISTER issue of each
week.

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 141, 143, 145, and 148
[T.D. 89-82]
Customs Regulations Amendments

Changing the Maximum Amount for
Informal Entries to $1250

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Final rule.

SUMMARY: Under current Customs
Regulations, a shipment must generally
be valued at $1000 or less to qualify for
informal entry procedures. This
document amends various parts of the
Customs Regulations to raise the $1000
ceiling to $1250.

Public Law 98-573, dated October 30,
1984, amended 19 U.S.C. 1498(a)(1) by
granting the Secretary of the Treasury
the authority to increase the informal
entry limit from $250 to $1250. When the
Customs Service originally implemented
the statutory change in 1985, it decided
to set the maximum for informal entry at
$1000, reserving the option to raise the
limit to the statutory maximum at a
subsequent time. Customs has now
determined that in order to devote its
resources to higher priority, higher
valued shipments, it is appropriate to
raise the limit for informal entry to the
statutory maximum.

DATE: These regulatory amendments are
effective October 1, 1989,

FOR FURTHER INFORMATION CONTACT:
Operational Aspects—FEsther Mandelay,
Office of Inspection and Control, (202)
966-8151; Legal Aspects—Norman King,
Entry Rulings Branch, (202) 566-5858,
SUPPLEMENTARY INFORMATION:

Background

. All merchandise which is imported
into the customs territory of the United

States is subject to entry and clearance
procedures, Section 484(a), Tariff Act of
1930, as amended (19 U.S.C. 1484(a)),
provides that the “importer of record” of
imported merchandise or his agent shall
make entry by filing such documentation
as is necessary to enable the Customs
officer to determine whether the
merchandise may be released from
Customs custody and to ascertain
properly the duties on the merchandise
as well as whether other legal
requirements are met. Part 142, Customs
Regulations (19 CFR part 142),
implements section 484, and prescribes
procedures applicable to most Customs
entry transactions. These procedures,
known as formal entry procedures,
generally require the filing of Customs
forms as well as commercial documents
pertaining to the transaction.

Section 498, Tariff Act of 1930, as
originally enacted, authorized the
Secretary to prescribe rules and
regulations for, among other things, the
declaration and entry of shipments the
aggregate value of which did not exceed
$250. Regulations setting forth
procedures for such shipments were
issued in subpart C of part 143, Customs
Regulations (19 CFR part 143, subpart
C), entitled “Informal Entries”. Informal
entry procedures are less burdensome
than their formal counterparts. For
example, with the assent of the district
director of Customs, merchandise
eligible for informal entry may be
entered simply by means of a
commercial invoice which contains a
signed declaration by the importer.

Section 206 of Public Law 98-573,
dated October 30, 1984, amended section
498, Tariff Act of 1930, as amended (19
U.S.C. 1498), by granting, with certain
exceptions, the Secretary of the
Treasury the authority to raise to $1250
the maximum amount for informal entry
status, On July 23, 1985, Customs
published a number of conforming
amendments in the Federal Register (50
FR 29949), including one raising the limit
for which informal entries could be filed.
However, Customs raised the limit to
only $1000 and preserved the option of
raiging the limit further until after it
could evaluate the operational effect of
this increase.

On December 16, 1987, Customs
published a proposal in the Federal
Register (52 FR 47729), to change the
procedures for the clearance of cargo
carried by express consignment

operators or carriers. One purpose of
that proposal, which was published as a
final rule in the May 8, 1989, Federal
Register (54 FR 19561), and was effective
June 7, 1989, was to provide more
expedited clearance procedures for
processing of such cargo. In that
document, the limit for which informal
entry procedures could be used for cargo
carried by express consignment
operators or carriers was raised from
$1000 to $1250.

On January 24, 1989, Customs
published a proposal in the Federal
Register (54 FR 3492), to increase the
informal entry limit for all other entry
filers from $1000 to $1250. In that
proposal it was noted that the informal
entry procedures were less burdensome
to Customs and the importing public and
that they should be uniformly set at the
statutory limit for all importers.

Since publication of the proposed rule
it was noted that the informal entry
procedures in § 148.23(c), Customs
Regulations (19 CFR 148.23(c)), related
to the clearance of articles
accompanying persons arriving in the
United States and properly listed on
their baggage declaration, were
inadvertently omitted from the proposed
rule. In order to conform that provision
to the other informal entry provisions,
an appropriate regulatory amendment is
included herein. Inasmuch as this
amendment merely conforms the cited
provision to other related provisions
which were specifically noted in the
proposed rule and is procedural in
nature, notice and public procedure are
deemed unnecessary, pursuant to 5
U.S.C. 553(b)(B), and a delayed effective
date relative thereto, is not required,
pursuant to 5 U.S.C. 553(d)(3).

Analysis of Comments

Ten comments were received in
response to the notice published in the
Federal Register on January 24, 1989 (54
FR 3492), Eight of the commenters
supported increasing the monetary limit
for informal entries. Some of these
commenters favored increasing the
monetary limit to $2500 and introducing
such change at the beginning of a
calendar quarter. One of these
commenters also noted that items
covered by import alerts may not be
subject to the same scrutiny under the
change as they previously were. In
addition, the two commenters that did
not support the proposal, expressed
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concern that the change would increase
Customs paperwork burden, would be
contrary to the automation efforts of
Customs and Customs brokers, and
would weaken safeguards to assure
compliance.

Based on our review of the comments,
we note the following:

1. The suggestion to raise the informal
entry monetary limit above $1,250 would
require additional statutory authority.

2. The suggestion to introduce the
change at the beginning of a calendar
quarter, which would provide a clean
break for data comparison purposes, has
been incorporated herein.

3. We agree that the interception of
commodities subject to import alerts is a
matter of concern. We, however, do not
believe that the increase in the informal
entry monetary limit will alter the need
for scrutiny regarding these matters. The
import alert information can be placed
in the Customs Automated Commercial
System (ACS) which is currently being
utilized by many entry filers for informal
entry purposes. Also, district directors
of Customs, as currently authorized,
may require merchandise to be covered
by a formal entry, with an appropriate
bond, if deemed necessary for import
admissibility enforcement purposes.

4, The extension of the informal entry
provision will not conflict with
automation efforts. Currently, many
entry filers are using ACS to file
informal entries. We are working
toward further automation of the
informal entry procedures. We believe
this will result is greater reconciliation
of entries and bills of lading/air
waybills. Compliance safeguards would
not be weakened since the enforcement
cargo selectivity system for informal
entries will provide a sound basis for
Customs to deal with these areas. We
previously noted in T.D. 86-143 and T.D.
89-53, when responding to similar
comments, that audits and intensive
examinations have been successful in
insuring compliance with laws and
regulations.

Determination

After carefully analyzing the
comments received and further
consideration of the matter, it has been
determined to adopt the regulatory
changes as proposed with the
modifications noted.

Regulatory Flexibility Act

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) it is certified that, if adopted, the
proposed amendment will not have a
significant impact on a substantial
number of small entities. Accordingly, it
is not subject to the regulatory analysis

or other requirements of 5 U.S.C. 603
and 604.

Executive Order 12291

This document does not meet the
criteria for a “major rule” as specified in
E.O. 12291. Accordingly, no regulatory
impact analysis has been prepared.

Drafting Information

The principal author of this document
was Arnold L. Sarasky, Regulations and
Disclosure Law Branch, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects
19 CFR Part 141

Customs duties and inspection,
Imports

19 CFR Part 143

Customs duties and inspection,
Imports

19 CFR Part 145

Customs duties and inspection,
Imports, Postal service

19 CFR Part 148

Customs duties and inspection,
Imports

Amendments

Parts 141, 143, 145 and 148 (19 CFR
parts 141, 143, 145, and 148) are
amended as set forth below.

PART 141—ENTRY OF MERCHANDISE

1. The authority citation for part 141
continues to read as follows:
Authority: 19 U.S.C. 66, 1448, 1484, 1624.

* * * * -

Subpart F is also issued under 19 U.S.C.
1481.

- - * - -

§141.82 [Amended]

2. Section 141.82 is amended by
removing “$1000", where it appears in
paragraph (d), and inserting in its place
“$1250".

PART 143—CONSUMPTION,
APPRAISEMENT AND INFORMAL
ENTRIES

1. The general authority citation for
part 143 continues to read as follows:

Authority: 19 U.S.C. 66, 1481, 1484, 1498,
1624.
§143.21 [Amended]

2. Section 143.21 is amended by
removing "$1000", where it appears in
paragraphs (a), (b), (c). (), (8) and (1),
and inserting in its place “$1250".

§143.22 [Amended]

3. Section 143.22 is amended by
removing “$1000" and inserting in its
place “$1250".

§143.23 [Amended]

4. Section 143.23 is amended by
removing "$1000", where it appears in
paragraph (d), and inserting in'its place
“$1250".

§143.29 [Amended]

5. Section 143.29 is amended by
removing “$1000" where it appears in
the introductory text to that section and
paragraph (b) thereof and inserting in its
place “$1250".

PART 145—MAIL IMPORTATIONS

1. The authority citation for part 145
continues to read as follows:

Authority: 19 U.S.C. 66, 1202 (General Note
8, Harmonized Tariff Schedule of the United
States), 1624.

- * - - *

Section 145.12 also issued under 19 U.S.C.

1315, 1484, 1498;

* - *

Section 145.35 also issued under 19 U.S.C.
1498;

* - * * *

- *

§145.12 [Amended]

2. Section 145.12 is amended by
removing “$1000", where it appears in
paragraphs (a)(2), {a)(3), (b) and (c), and
inserting in its place $1250".

§145.35 [Amended]

3. Section 145.35 is amended by
removing “$1000" and inserting in its
place "$1250".

§145.41 [Amended]

4, Section 145.41 is amended by
removing “$1000" and inserting in its
place "$1250".

PART 148—PERSONAL
DECLARATIONS AND EXEMPTIONS

1. The general authority for part 148
continues to read as follows:

Authority: 19 U.S.C. 66, 1496, 1624. The
provisions of this part, except for subpart C,
are also issued under General Note 8,
Harmonized Tariff Schedule of the United
States, 19 U.S.C. 1202.

§148.23 [Amended]

2, Section 148.23 is amended by _
removing “$1000", wher# it appears in




e

Federal Register / Vol. 54, No. 168 / Thursday, August 31, 1989 / Rules and Regulations

36027

paragraphs (c)(1) and (c)(2), and
inserting in its place “$1250",
william von Raab,
Commissioner of Customs.
Approved: August 25, 1989,
Salvator R. Martoche,
Assistant Secretary of the Treasury.
[FR Doc. 88-20532 Filed 8-30-89; 8:45 am)
BILLING CODE 4820-02-M
i ——————— L

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 166

[CGD 87-038]
RIN 2115-AC78

Port Access Routes; Approach to
Freeport, TX

AGENCY: Coast Guard, DOT.
AcTioN: Notice of study results.

SUMMARY: This notice publishes the
results of a Port Access Route Study to
determine if the Freeport Harbor
Anchorage Area should be modified to
facilitate recovery of hydrocarbon
reserves which lie within the fairway
anchorage. The Report of Study
concluded that the fairway anchorage is
an integral and necessary part of the
fairway system that provides safe
access to the Port of Freeport and
should not be changed.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Jeffrey D. Irino,
Project Officer, Eighth Coast Guard
District at (504) 589-4686 or Margie G.
Hegy, Project Manager, Coast Guard
Headquarters at (202) 267-0415.
SUPPLEMENTARY INFORMATION: The
Report of Study upon which this notice
is based, is available for inspection and
copying at the Marine Safety Council,
U.S. Coast Guard Headquarters, Room
3600, 2100 Second Street SW.,
Washington, DC 20593-0001 or at the
Eighth Coast Guard District office, Room
1141, Hale Boggs Federal Building, 500
Camp Street, New Orleans, LA
70130-3396 between the hours of 8 a.m.
and 3:30 p.m., Monday through Friday,
except holidays.

Background

The Freeport Harbor Anchorage Area
was established by the U.S. Army Corps
of Engineers (COE) on October 25, 1968
(33 FR 15787). After the 1978
émendments to the Ports and
\fJuterways Safety Act (PWSA) (33
U.S.C. 1223) authorized the Coast Guard
1 designate necessary shipping safety

dirways to provide safe access routes
1o U.S. ports, the Coast Guard adopted

the shipping safety fairway regulations
originally promulgated by the COE and
placed them in 33 CFR part 166 (May 13,
1982, 47 FR 20580). On June 30, 1983 (48
FR 30108), the Coast Guard defined
shipping safety fairways and fairway
anchorages.

A shipping safety fairway is an area
in which no fixed structures are
permitted, and therefore may inhibit
exploration and exploitation of mineral
resources. A fairway anchorage is an
anchorage area contiguous to and
associated with a fairway, in which
fixed structures may be permitted with a
two-mile spacing limitation (33 CFR
166.100(c)(1)).

Regulatory History

Pursuant to the 1978 amendments to
the PWSA, the Coast Guard undertook a
port access route study of the potential
traffic density and the need for safe
access routes for vessels proceeding to
or from U.S. ports.

The port access route study, which
included the Freeport Harbor area, was
opened on April 16, 1979 (44 FR 22543).
The Notice of Study Results, published
on October 8, 1981 at 46 FR 49989,
recommended no change to the existing
shipping safety fairway or fairway
anchorage area in the approach to
Freeport, TX.

On July 2, 1987 (52 FR 25039), the
Coast Guard opened a port access route
study of the Freeport area in response to
a request from the Amoco Production
Company (USA) to modify the existing
Freeport Harbor Anchorage Area.

Amoco's Request

Amoco Production Company
requested that 18.40 square miles of the
southwestern section of the Freeport
Harbor Anchorage Area be deleted.
Amaoco desires to drill a 14,000’
wildcat well within the southwestern
section of the Freeport Harbor
Anchorage Area. Federal regulations (33
CFR 166.200(c)(1)) prohibit Amoco from
placing a structure in their preferred
location because structures located
within a fairway anchorage must be at
least two nautical miles apart. The
southwestern section of the fairway
anchorage presently contains three
production structures. With the
requested modification, Amoco could
obtain a drilling permit for their
preferred location, State Tract 307L SE/
4

Amoco currently has a permit to drill
the 14,000' wildcat well from a location
in the northeastern section of the
fairway anchorage which meets the two-
mile spacing requirement. This is not the
preferred location because it will require
Amoco to drill a directional well at a

steep angle from their permitted surface
location. Amoco feels that a directional
hole will greatly increase their risk and
significantly reduce their ability to
successfully drill the well to its
objective, as well as substantially
increase the cost of the well. In light of
this and the current economic climate,
Amoco states they cannot justify the
drilling of a well from the northeastern
section.

The requested modification would
open an area within the southwestern
section of the fairway anchorage to
exploration and production drilling
without any spacing limitations. Amoco
believes the adjustment is necessary
and that present resource exploration
and exploitation cannot be reasonably
accommodated if the fairway anchorage
is not changed. They believe the present
estimated costs to directionally drill are
not reasonable for oil and gas
exploration in this immediate area.

Amoco suggested a specific
alternative which would reconfigure, but
not reduce the net size of, the Freeport
Harbor Anchorage Area. They proposed
that the 18.40 square miles of anchorage
area deleted from the southwestern
section be added to the northeastern
section of the fairway anchorage.

Amoco contends that the requested
modification would have a negligible
effect, if any, on vessels seeking
anchorage, because the southwestern
section of the fairway anchorage is not
presently used for anchoring. To support
their contention, Amoco photographed
the southwestern section of the fairway
anchorage during the month of February
1988 and showed no ships anchored.

The Study

The port access route study area
encompassed part of the present
Freeport Harbor Safety Fairway, the
existing and proposed Freeport Harbor
Anchorage Areas, and part of adjacent
safety fairways in the offshore approach
to Freeport, Texas.

The port access route study involved
contacts with other Federal agencies,
state government officials, and
representatives of a wide variety of
interests in the area. Comments were
specifically solicited from Federal, state
and local agencies who have an interest
in the accessability to Freeport Harbor
or the development of offshore oil leases
in the area.

Uses of the Area

The Port of Freeport is known as the
Star of the Mid-Coast because it is the
most accessible port in the Gulf Coast,
only 45 minutes from deep water via
three miles of soon to be completed 45-
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foot deep channel. The Port has direct
connections to all inland rail, barge, and
highway transportation systems. The
Intracoastal Waterway intersects the
harbor less than one mile from dockside
and provides barge access to all the
major river ports of mid-America.

The Freeport Harbor Anchorage Area
is located approximately 3 square miles
cutside of the entrance to Freeport
Harbor. The anchorage area consists of
two sections, one on each side of the
Freeport Harbor Safety Fairway. The
southwestern section of the anchorage
area consists of 51.6 square miles and
the northeastern section has
approximately 59.7 square miles.

The southwestern section currently
has three production platforms located
within the inshore half, The
northeastern section has no structures,
but two oil companies have permits to
build structures. Amoco has a permit to
build a structure on the inshore side of
the northeastern section.

The Freeport Harbor Anchorage Area
is the only anchorage serving the Port.
The next closest anchorage area is in
Galveston, approximately 40 miles
northeast.

Dow Chemical reported that over 270
vessels per year use the Freeport Harbor
Anchorage Area, but did not specify
which section. Phillips 66 Company
reported anchoring fifty vessels per year
in the northeastern section, as close to
the sea buoy as possible. Amoco
reported that Jahre Shipping anchored
approximately 61 vessels in the
northeastern section of the anchorage in
1986 and 1987.

U.S. Army Corps of Engineers (COE)
Dredging Projects and Planned Port
Improvements

Freeport Harbor is in competition with
the ports of Houston, Texas City, and
Galveston to the north and east, and the
ports of Matagorda and Corpus Christi
to the south and west. In order to stay
competitive, both dredging and port
improvement projects are planned.

The COE General Design
Memorandum for Freeport Harbor
provides for deepening, realigning and
enlarging the main channels and turning
basins from existing depths of 36-feet to
depths of 45-feet, and deepening the
existing Brazos Harbor side channel and
turning basin from a project depth of 30-
feet to a depth of 36-feet. The 45-foot
project is funded and a 50-foot depth, as
authorized by Congress, is being
pursued.

In conjunction with the COE
deepening project, harbor improvements
are planned which will develop 2,000
acres of port space and provide 25
additional 1,000 foot berths.

Study Data

Vessel traffic density data for the port
access route study area was obtained
from the U.S. Army Corps of Engineers
Center for Waterborne Commerce, New
Orleans, LA, and the Brazos Pilots’
Association. The Coast Guard also
reviewed COE environmental studies of
the area containing data on weather
conditions, including wind and tidal
information, and seasonal conditions.

Vessel statistics compiled by the COE
show that over the ten year period 1976~
1986, Freeport handled an average of 577
vessels per year with drafts greater than
19 feet. The Brazos Pilots’ Association
reported an average of 1,157 ship
movements per year over the ten year
period 1978-1988.

Public Comments

Comments were received from State
agencies, oil companies, a pilots’
association, marine associations, and
various local authorities. :

The State of Texas General Land
Office supports Amoco's request
because it will have a positive effect on
the development of minerals owned by
the State.

Although it would affect one of
Tenneco’s active leases, Tenneco Oil
Exploration and Production has no
objection to Amoco's request as it would
not impose an undue hardship on
planned operations.

The Apache Corporation and Santa Fe
Minerals, Inc. submitted letters stating
“no objection” to Amoco’s request,

Phillips 66 has no objection to

- Amoco's request. They feel that vessel

operations can continue with the
addition of Amoco's platform in the
southwestern section of the anchorage
area, but state that “any additional
platforms would certainly be cause for
concern". Phillips 66 is opposed to a
drilling platform on Amoco's lease block
in the northeastern section of the
fairway anchorage. In addition, Phillips
66 requested that the Coast Guard
consider establishing a precautionary
zone with a three-mile radius around the
most seaward channel buoy.

Keystone Shipping Company
indicated their support for increased
safety margins through improved port
facilities. They caution that, in this case,
improved access routes must take into
consideration anchorage areas and
lightering areas. They recognize energy
requirements but feel they “must take a
back seat to safe navigation in and out
of U.S. Gulf ports.”

The Brazos Pilots’ Association (State
and Federal Pilots serving Freeport,
Texas) oppose Amoco’s request. They
agree with Amoco that the southwestern

section of the fairway anchorage is
*drilled up” and that no more structures
can be placed in this section without
violating the two-mile spacing rule. The
Pilots’ feel that allowing even one more
structure in the southwestern section
would make it “useless and a virtual
hazard to safe navigation. Prevailing
current and winds make it imperative
that areas adjacent to the fairways be
kept uncluttered enough to allow safe
navigation.” Additionally, the Pilots
requested that a precautionary zone be
established around the seabuoy.

Cities Service Oil and Gas
Corporation opposes Amoco's proposed
relocation of the anchorage space
because it would cover the greater part
of their lease block 314, leased prior to
the port access route study. The lease
block is already partially covered by
both the southwestern and northeastern
sections of the fairway anchorage.

The Brazosport Economic
Development Corporation, Port of
Freeport, West Gulf Maritime
Association, and Mobil Exploration and
Producing U.S. Inc. are opposed to
Amoco's request.

The Port of Freeport feels that the
present anchorage areas are “marginally
adequate" and once the 45-foot dredging
project is complete, larger and less
maneuverable vessels will be the norm.
The Port of Freeport is “'diametrically
opposed" to changing the fairway
anchorage to accommodate a drill rig,
citing the future need for anchorage
space and the continuing need for safe
access to the Port.

The West Gulf Maritime Association
refers to the southwestern section of the
fairway anchorage as the "last safe
haven” under prevailing wind
conditions when mechanical problems
force vessels into emergency
procedures.

The Board of Navigation and Canal
Commissioners of the Brazos River
Harbor Navigation District and the
Brazosport Chamber of Commerce
passed resolutions requesting the Coast
Guard to disapprove Amoco’s request.

Discussion of Comments

The right of navigation is paramount
in routing measures designated under
the authority of the PWSA. The Coast
Guard feels that the present fairway
anchorage configuration allows for
convenient, safe access to the Port. The
study data indicates that larger, less
maneuverable vessels and increased
traffic will result when channel and
harbor improvements are complete.d.'
With more ships entering the Port, it 18
expected that the southwestern section
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of the fairway anchorage will have configured to meet the needs of PART 4—[AMENDED]
increased utility. navigation safety (See 33 CFR
mgrro promote a multiple use approach to  166.200(d)(9)). In 38 CFR part 4 SCHEDULE QF
offshore waters, the Coast Guard, as far ot RATING DISABILITIES, § 4.25 is

as practicable, will try to minimize
impacts on leases which were granted
before a study is announced.
Accordingly, Amoco's proposed
alternative to relocate the 18.40 square
miles of anchorage space from the
gouthwestern section to the

northeastern section of the fairway
anchorage is not a viable alternative
because it would place restrictions on
the lease block owned by Cities Service
Oil and Gas Corporation prior to the
port access route study. The Coast
Guard examined the study area to see if
other locations were available to
establish new anchorage areas without
infringing upon existing leases. None are
available at the present time due to
existing structures and rights of current
lease block owners.

The port access route study
considered whether the requested
modification of the fairway anchorage
was necessary to recover potential
hydrocarbon reserves which lie within
the fairway anchorage. Amoco can
access the resources, albeit at greater
cost, from the northeastern section of
the fairway anchorage via directional
drilling. Therefore, modification of the
fairway anchorage is not necessary
because recovery of the resources is not
precluded by the existing fairway
anchorage boundaries and regulations.

As requested, consideration was
given to establishing a precautionary
zone around the channel buoy. The
Coast Guard feels that at the present
time there is sufficient space free from
fixed navigational hazards for pilots to
embark. Therefore, a precautionary zone
is not needed at this time.

Findings

1. The Freeport Harbor Anchorage
Area is an integral and necessary part of
the fairway system that provides safe
access to the Port of Freeport.

2. The number and size of vessels
calling on Freeport is expected to
increase when the dredging and port
improvement projects are completed.

3. There are no acceptable alternative
locations for designating new anchorage
areas,

4. Amoco can access the resources
from their lease block in the
northeastern section without modifying
the fairway anchorage.

5. Safety of navigation outweighs the
additional costs associated with
directional drilling from another lease
block already owned by Amoco.

6. The Freeport Harbor Anchorage
Area should remain as presently

The Coast Guard has concluded that
the fairway anchorage, as presently
configured, is an essential element of the
fairway system in the Port of Freeport
and will not be modified as requested
by Amoco.

Dated: August 25, 1989.

R.T. Nelson,

Rear Admiral, U.S. Coast Guard, Office of
Navigation Safety & Waterway Services.
[FR Doc. 89-20450 Filed 8-30-89; 8:45 am]
BILLING CODE 4910-14-M

e ———

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 4
RIN 2900-AD90

Combined Ratings Table; Procedural
Usage; Correction

AGENCY: Department of Veterans
Affairs.

ACTION: Final rule; correction.

SUMMARY: The Department of Veterans
Affairs (VA) is correcting previously
published information concerning
procedural usage of the Combined
Ratings Table.

EFFECTIVE DATE: July 28, 1989.

FOR FURTHER INFORMATION CONTACT:
Charles A. Fountaine III, Chief,
Directives Management Division
(70Y731), Paperwork Management and
Regulations Service, Department of
Veterans Affairs, 810 Vermont Avenue
NW., Washington, DC, (202) 233-2073.
SUPPLEMENTARY INFORMATION: In the
Federal Register of June 28, 1989 (54 FR
27161), VA published its regulations to
eliminate an ambiguity regarding the
stage at which disability evaluations are
to be rounded in determining the
combined degree of disability. In that
final regulation, the amendatory
language was incorrectly stated and is
corrected.

List of Subjects in 38 CFR Part 21
Handicapped, Pensions, Veterans.
Dated: August 28, 1989,

Charles A. Fountaine,

Chief, Directives Management Division,

For the foregoing reason, the
Department of Veterans Affairs hereby
corrects the amendatory language in FR
89-15238 in the issue of June 28, 1989, on

page 27161, middle column, to read as
follows:

amended by revising the introductory
text, and adding paragraphs (a) and (b)
preceding Table I, to read as follows:

- ~ * - -

[FR Doc. 89-20563 Filed 8-30-89; 8:45 am|
BILLING CODE 8320-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1002
[Ex Parte No. 246, Sub-No. 7]

Regulations Governing Fees for
Services Performed in Connection
With Licensing and Related Services;
1989 Update

AGENCY: Interstate Commerce
Commission.

. ACTION: Final rule.

SUMMARY: The Commission is required
by the regulations in 49 CFR 1002.3 to
update user fees annually. The proposed
1989 user fees update was published on
June 12, 1989 at 54 FR 24915. This final
rule adopts those user fees.

In 1989, the Commission also
conducted a cost study of various fee
items to ensure that the fee for these
items reflects current Commission costs
for performing those services. Based on
the review of the comments submitted in
this proceeding, the Commission has
decided to establish the 1989 filing fees
for fee items (33)(ii), (38), (41), (55)(i-iii)
and (64) at less than the fully distributed
cost level. All other fees developed in
the cost study are adopted here.

The Commission also adopts its
proposal to establish the filing fee for
Fee Item (60) and Fee Item (62)(i)
complaint-type declaratory order at 10
percent of current costs and gradually to
increase that fee by 10 percent each
year until the fee reaches the fully
distributed cost level.

The revised fee schedule is set forth
below.

DATES: These rules are effective on
September 29, 1989.

FOR FURTHER INFORMATION CONTACT:
Kathleen M. King, 202-275-7428. [TDD
for Hearing Impaired: 202-275-1721.]
SUPPLEMENTARY INFORMATION: The
Commission finds that the proposal to
increase fees will not have a significant
economic impact on a substantial
number of small entities because the
Commission's regulations provide for
the waiver of filing fees when the
required showing of financial hardship
is established.
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This decision will not have a
significant impact upon the quality of
the human environment or conservation
of energy resources.

Additional information is contained in
the Commission’s decision. To purchase
a copy of the full decision, write, call, or
pick-up in person from Dynamic
Concepts, Inc., Room 2229, Interstate
Commerce Commission Building,
Washington, DC 20423. Telephone: (202)
289-4357 [4359. [Assistance for the
hearing impaired is available through
TDD services (202) 275-1721}.

List of Subjects in 49 CFR Part 1002

Administrative practice and
procedure, Common carriers, Freedom
of information and User fees.

Title 49 of the Code of Federal
Regulation is amended as set forth
below.

Decided: August 23, 1989,

By the Commission, Chairman Gradison,
Vice Chairman Simmons, Commissioners
Andre, Lamboley and Phillips. Chairman
Gradison commented with a separate
expression.

Noreta R. McGee,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1002,
of the Code of Federal Regulations is
amended as follows:

PART 1002—FEES

1. The authority citation for part 1002
continues to read as follows:

Authority: 5 U.S.C. 552(a)(4)(A), 5 U.S.C.
553, 31 U.S.C. 9701 and 49 U.S.C. 10321.

§ 1002.1 [Amended]

2. In § 1002.1, the dollar amount of
“$18.00" in paragraph (b) is revised to
read “$19.00."

3. In § 10021, the dollar amount of
“$12.00" in paragraph [c).is revised to
read “$13.00."

4. In § 10021, the table in paragraph
(£)(8) is revised to read as follows:

§ 1002. Fees for records search, review,
copying, certification, and related services.

- * - * *

(nt * *

GS-15 & over....

L » * ~

5.In § 1002.2, paragraph (d)(3) is
revised to read as follows:

§ 1002.2 Flling fees.

* * * *

(d] o A W

(3) Separate fees will be assessed for
the filing of temporary operating
authority applications as provided in
paragraphs (f) (8), (9) and (10) of this
section, regardless of whether such
applications are related to an
application for corresponding permanent
operating authority. A separate fee will
be assessed for the filing of an
application for temporary authority to
operate a motor or water carrier as
provided in paragraph (f)(24) of this
section regardless of whether such
application is related to a corresponding
transfer proceeding as provided for in
paragraph (f)(25) of this section or a
notice of exemption as provided for in
paragraph (f)(27) of this section,

*

* * * *

6. In § 1002.2, paragraph (f) is revised
to read as follows:

* Ll * * *

(f) Schedule of filing fees.

Type of Proceedings

Type of Proceedings

Part I: Non-Rall Applications for
Operating Authority or Exemptions
(1) An application for motor carier oper-
ating authority; a certificate of regis-
tration including a certificate of regis-
tration for certain foreign carriers;
broker authority; water carrier operat-
ing or exemption authority; or house-

hoid goods freight forwarder authority ...
(2) A fitness oniy application for motor
common carrier authority under 49
US.C. 10922(b)(4)(E) or motor con-
tract a under 49 USC.
10923(b)(5)(A) to transport food and
related products
(3) A petition to interpret or clarify an
operating authority under 49 CFR
1160.64
(4) A request seeking the modification
of operating authority only to the
extent of making a ministerial correc-
tion, when the original emor was
caused by applicant, a change in the
name of the shipper or owner of a
plantsite, or the change of a highway
name or number.
(5) A petition to renew authority to
transport explosives under 49 U.S.C.
10922 or 10923
(6) An application to remove restriction
or broaden unduly narrow
under 49 CFR 1160.107-1160.114
(7) An application for authority to devi-
ate from authorized regular route au-
thority under 49 U.S.C. 10923(8)......ces

(8) An application for motor carrier or
water carrier temporary
under 49 U.S.C. 10928(b) ‘

() An application for motor carrier
emergency temporary authority under
49 U.S.C. 10928(c)(1)

(10) An extension of the time period
during which an outstanding wpﬁca-
tion for emergency temporary author
ity as defined in 49 U.S.C. 10928(c)(1)
may continue

(11) Request for name change of carri-
er, broker, or household goods freight
forwarder

(12) A notice required by 48 U.S.C.
10524(b) to engage in compensated
intercorporate hauling including an up-
dated notice required by 49 CFR
11674

(13) A notice of intent to operate under
the agricultural co-operative
fion in 49 U.S.C. 10526(a)(5)

(14) [Reserved]

(15) A joint petition to substitute appli-
cant in a pending operating rights pro-
ceeding

(16) [Reserved]
Part II: Non-Rall Applications to
Discontinue Transportation

(17) A notice or petition to discontinue
ferry service under 49 U.S.C. 10908......

(18) A petition to discontinue motor car-
rier of passenger transportation in one
state

(19) [Reserved]

Part lll: Non-Rail Applications to
Enter Upcn a Particular Financlai
Transaction or Joint Arrangement

(20) An applscat;on for the pooling or
division of traffic

(21) An application involving the pur-
chase, lease, consolidation, merger or
acquisition of control of a motor or
water camrier or carriers under 49
U.SC. 11343

(22) An application for approval of a
non-rail rate association agreement.
+ 48 U.S.C. 10706

(23) An application for approval of an
amendment to a non-rail rate associa-
tion al

greement
(i) Significant amendment
(i) Minor amendment

(24) An application for temporary au-
thority to operate a motor or water
carrier. 49 U.S.C. 11349,

(25) An application to transfer or lease a
certificate or permit, including a certifi-
cate of registration, and a broker's
license or change of control of com-
panies holding broker's license 49
U.S.C. 10926, or a transfer of a water
carrier ex jon authorized under 48
U.S.C. 10542 and 10544

(26) An application for approval of a
motor vehicle rental contract. 49 CFR

1057.41(d)
(27) A petition for exemption under 49

U.S.C. 11343(e)
(28)-(32) [Reserved]
Part IV: Rall Applications for
Operating Authority

(33) (i) An application for a certificate

authorizing the the construction, exten-

sion, acquisition, or operation of lines

of mlroad. 49 U.S.C. 10901 ..ccoouciurisnsnres

(i) Exempt transaction under 49

CFR 1150.31
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Type of Proceedings

Fees

Type of Proceedings

Fees

Type of Proceedings

Fees

(34) Feeder Line Development Program
application filed under 49 U.S.C.
10910(b)(1)(A)(i)

(35) A Feeder Line Development Pro-
gram application filed under 49 U.S.C.
10910(b)(1)(A)(i)

(36)-(37) [Reserved]

Part V: Rall Applications to
Discontinue Transportation Services
(38) An application for authority to aban-
don ail or a portion of a line of rail-
road or operation thereof filed by a
railroad (except applications filed by
Consolidated Rail Corporation pursu-
ant to the North East Rail Service Act,
bankrupt railroads or exempt aban-

donments under 49 CFR 1152.50)

(39) An application for authority to aban-
don all or a portion of a line of rail-
road or operation thereof filed by Con-
solidated Rail Corporation pursuant to

(40) Abandonments filed by bankrupt
railroads. 49 CFR 1152.40.

(41) Exempt abandonments. 49 CFR
1152.50

(42) A notice or petition to discontinue
passenger train service

(43) [Reseirved]

Part VI: Rall Applications to Enter
Upon a Particular Financial Trans-
action or Joint Arrangement

(44) An application for use of terminal
facilities or other applications under
49 USC. 11103

(45) An application for the pooling or
division of traffic. 49 U.S.C. 11342
(46) An application for two or more
carriers to consolidate or merge their
properties or franchises (or a part
thereof) into one corporation for own-
ership, management, and operation of
the properties previously in separate
ownership. 49 U.S.C. 11343
(i) Major transaction
(ii) Significant transaction.
(iii) Minor transaction
(v) Exempt transaction [49 CFR

1080.2(d)]

(v) Responsive application
(47) An application of a non-carrier to
acquire control of two or more carriers

through ownership of stock or other-

wise, 49 U.S.C. 11343
(i) Major transaction
(ii) Significant transaction..
(iii) Minor transaction
(v) Exempt transaction [49
1080.2(d)1 .

(v) Responsive application
(48) An application to acquire trackage
rights over, joint ownership in, or joint
use of, any railroad lines owned and
operated by any other carrier and ter-
minals incidental thereto. 49 U.S.C.
11343
() Major transaction
(i) Significant transaction...
(iif) Minor transaction
(v) Exempt transaction [49 C
1080.2(d)]

(v) Responsive application
(49) An application of a carrier or carri-

ers 1o purchase, lease or contract to
Operate the properties of another, or
to acquire control of another by pur-
chase of stock or otherwise. 49
USC. 11343

() Major transaction

(i) Significant transaction ...

(iily Minor transaction

(iv) Exempt transaction [49 CFR
1080.2(d)]

(v) Responsive application
(50) An application for a determination
of fact of competition 49 U.SC.
11321 (a)(2) or (b)
(51) An application for approval of a rail
rate association agreement. 49 U.S.C.
10706,

(52) An application for approval of an
amendment to a rail rate association
agreement. 49 U.S.C. 10706

(i) Significant amendment
(ii) Minor amendment

(53) An application for authority to hold
a position as officer or director. 49
US.C. 11322

(54) () An application to issue securities;
an application to assume obligation or
liability in respect to securities of an-
other; an application or petition for
modification of an outstanding authori-
zation; or an application for competi-
tive bidding requirements of Ex Parte
No. 158, 49 CFR 1175. 49 U.SC.
11301

(W) An exempt transaction under 49
CFR 1175

(55) A petition for exemption (other than
a rulemaking) filed by rail carriers. 49
US.C, 10505

(i) Financial exemption petitions..........
(i) Abandonment exemption peti-
tions

(i) Other exemption petitions
(56) An application for forced sale of
bankrupt railroad lines. 49 CFR
1180.40-49, 45 U.S.C. 915
(57)-(59) [Reserved]
Part VIi: Formal Proceedings
(60) A complaint alleging unlawful rates
or practices of carriers, property bro-
kers or freight forwarders of house-
hold goods

(61) A complaint seeking or a petition
requesting institution of an investiga-
tion seeking the prescription or divi-
sion of joint rates, fares or charges.
49 U.S.C. 10705(f)(1)(A)

(62) A petition for declaratory order

() A petition for declaratory order
involving dispute over an existing
rate or practice which is compa-
rable to a complaint proceeding

(i) All other petitions for declaratory
order.

(63) Requests for nationwide and re-
gional collectively filed general rate
increases and major rate restructures
accompanied by supporting cost and
financial information justifying the in-
creases

(64) A petition for exemption from filing
tariffs by bus carriers

(65) An application for shipper antitrust
immunity. 48 U.S.C. 10706(a)(5)(A)

(66) Petition for review of state regula-
tion of intrastate rates, rules or prac-
tices filed by interstate rail carriers. 49
US.C. 11501 .....

(67) Petition for review of state regula-
tion of intrastate rates, rules or prac-
tices filed by interstate bus carriers.
49 U.S.C. 11501

(68)-(71) [Reserved]
Part VIil: Informal Proceedings

(72) An application for authority to es-
tablish released value rates or ratings
under 48 U.S.C. 10730 (Except that
no fee will be assessed for applica-

600

tions seeking such authority in con-
nection with reduced rates estab-
lished to relieve distress caused by
drought or other natural disaster)

(73) An application for special permis-
sion for short notice or the waiver of
other tariff publishing requirements

(74) The filing of tariffs, rate schedules
and contracts including supplements

(75) Special docket applications from
rail and water carriers. (There is no
fee for requests involving sums of
$25,000 or less)

(76) Informai complaint about rail rate

application
(77) (i) An application for original qualifi-
cation as self-insurer for bodily injury
and property damage insurance
(BIPD)

(ii) An application for original qualifi-
cation as selif-insurer for cargo
insurance

(78) A service fee for insurer, surety or
self-insurer accepted certificate of in-
surance, surety bond other instrument
submitied in iieu of a broker surety
bond. The fee is based on a formula
of $10 per accepted certificate of in-
surance or surety bond as indication
of ICC insurance activity. (There is a
$50 annual minimum; but the mini-
mum does not apply to an instrument
submitied in lieu of a broker surety
bond)

(79) A petition for waiver of any provi-
sion of the lease and interchange reg-
ulations. 49 CFR 1057 .........cc.cocemiisenronss

(80) A petition for reinstatement of re-
voked operating authority

(81)~{82) [Reserved]

(83) Petition for reinstatement of a dis-
missed operating rights application

(84) Filing of documents for recordation.
49 USC. 11303 and 49 CFR

1177.3(c)
(85) Valuations of railroad lines in con-
junction with purchase offers in aban-
donment proceedings
(86) Informal opinions about ra i
cations (all modes)
(87)-(95) [Reserved]
Part IX: Services
(98) Messenger delivery of decision to a
railroad carrier's Washington, DC,
agent

(87) Request for service list for proceed-

ings
(98) Requests for copies of the one-

percent carload waybill sample....

(99) Verification of surcharge level pur-
suant to Ex Parte No. 389, Proce-
dures for Requesting Rail Variable
Cost & Revenue Determination for
Joint Rates Subject to Surcharge or
Cancellation

(100) Application fee for Interstate Com-
merce Commission  Practitioners’
Exam

1 8 per series transmitted.

210 per accepted certificate or other
submitted in lieu of a broker surety bond.

* 15 per document.

® 15 per movement verified.

instrument

[FR Doc. 89-20544 Filed 8-30-89; 8:45 amj

BILLING CODE 7035-01-M
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Parts 32 and 33
RIN 1018-AB25

Addition of Three National Wildlife
Refuges to the Lists of Open Areas for
Migratory Game Bird and Big Game
Hunting, and One to the List for Sport
Fishing

AGency: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

sumMARY: The Fish and Wildlife Service
(Service) is adding three national
wildlife refuges (NWRs) to the lists of
open areas for migratory game bird and/
or big game hunting, and one NWR to
the list for sport fishing. The Service has
determined that such uses will be
compatible with and, in some cases,
enhance the major purposes for which
each refuge was established. The
Service has further determined that this
action is in accordance with the
provisions of all applicable laws, is
consistent with the principles of sound
wildlife management, and is otherwise
in the public interest by providing
additional recreational opportunities.
EFFECTIVE DATE: August 31, 1989.

FOR FURTHER INFORMATION CONTACT:
Larry LaRachelle, Division of Refuges,
MS 670-ARLSQ, U.S. Fish and Wildlife
Service, 18th and C Streets NW.,
Washington, DC 20240; Telephone (703)
358-2036.

SUPPLEMENTARY INFORMATION: National
wildlife refuges are generally closed to
hunting and sport fishing until opened
by rulemaking. The Secretary of the
Interior {Secretary) may open refuge
areas to hunting and/or fishing upon a
determination that such uses are
compatible with the major purpose(s) for
which the refuge was established, and
that funds are available for
development, operation, and
maintenance of a hunting or fishing
program. The action must also be in
accordance with provisions of all laws
applicable to the areas, must be
consistent with the principles of sound
wildlife management, and must
otherwise be in the public interest. This
rulemaking opens three refuges to
hunting and one to sport fishing,

On May 12, 1989, at 54 FR 20623, the
Service published a proposed rule to
open three NWRs to hunting and one to
sport fishing, Department of the Interior
policy is, whenever practicable, to

afford the public an opportunity to
participate in the rulemaking process.
Accordingly, written comments received
on the proposed rule are addressed in
the following section.

Responses to Comments Received

Wiritten comments on the proposed
rule were received from 163 parties.
Many categorically supported or
opposed the proposed actions or hunting
in general. Several comments were
similar or identical to those received on
previous proposed rulemakings opening
refuges to hunting and/or fishing
contending generically that hunting on
refuges is illegal, not in the spirit for
which refuges are created, violates the
Endangered Species Act, or is not in
compliance with the National
Environmental Policy Act or various
other laws or régulations, These issues
have been addressed by the Service—
see, .2, 51 FR 30655 of August 28, 1988,
the final rule opening seven refuges to
hunting and 11 to sport fishing, and the
Service will not here repeat its
responses given in that rulemaking, but
is instead incorporating those responses
here by this reference.

Substantive comments on issues not
already addressed in hunting and fishing
plans, Environmental Assessments or
section 7 Endangered Species Act
consultations (all of which were
available for public review during the
comment period) are responded to
below:

The following seven issues concern
the deer hunt at the Mason Neck NWR:

Issue: The general health of the deer
herd is good and its numbers are not
great enough to warrant a public hunt.
However, if some animals must be
killed, it should not be by public sport
hunting but by professional archers or
State or Service personnel.

Response: The general health of the
deer herd is not good, as indicated by
the professionally accepted indicator
known as an abomasal parasite count
(APC). The APC provides an index of
the status of deer density with regard to
the nutritional carrying capacity of their
habitat. Normally, an APC of 500 is
regarded as reflective of a deer
population at its optimum carrying
capacity and an APC of 1,500 indicates
an overpopulation by a herd. The APC
of 818 found in a 1986 survey of the
Mason Neck NWR indicated the herd
was approaching carrying capacity and
could require control in two years. The
results of an August 1988 survey set the
APC at 1,288 indicating a herd that is at
the upper level of its carrying capacity
and should not be allowed to increase.
Overall, the 1988 deer were not in good

body condition, were of light weight for
their age class and had low fat reserves,
The development of a prominent browse
line during the winter of 1987-88, a die-
off of deer on the refuge and adjacent
park lands in the spring of 1988, and
spotlight surveys during the summer of
1988 are also all indicators of an
overpopulation.

The biological carrying capacity of the
refuge is estimated at 90-120 deer, the
population is now estimated at 185-235
deer. As early as 1977 biologists noted
severe deer browsing problems on tree
seedlings at a time when the population
was estimated at 187. Current
information suggests that a mature
forest consisting of a mixture of pines
and hardwoods is the forest type
preferred by nesting eagles. During
1980-86, eagles in the Chesapeake Bay
area selected pine trees for their nests
over 70% of the time. Without active
forestry management and control of
white-tailed deer browsing of seedlings
and other understory, the refuges’ pine
forest will not be able to regenerate.
Reducing the present deer population to
its carrying capacity is expected to
result in better seedling and young tree
survival, especially of pines that should
eventually provide roosting sites for
eagles, and is therefore expected to be
beneficial to the conservation of the
bald eagle.

The Service recognizes sport hunting
as an acceptable, traditional form of
wildlife-oriented recreation that can
also be used as a management tool to
effectively manipulate wildlife
population levels. The primary objective
of refuge hunting programs is to provide
the general public with a quality
recreational experience and an
opportunity to utilize a renewable
resource; having professionals kill the
animals would deny the public of that
opportunity.

The Service endorses the generally
held principle that hunting need not be
allowed only when wildlife populations
are so high that harvest is necessary to
protect a species from the impacts of its
own excessive numbers. To delay
harvesting until populations reach
maximum carry capacity risks habitat
damage, disease, unnecessary suffering
and population crashes. Game species in
suitable habitat will produce
harvestable surpluses which can be
taken regularly without affecting desired
population levels. Refuge hunting
programs are monitored and, if
necessary, adjusted to achieve desired
populations.
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The Service believes that the hunting
plans and environmental assessments
available for public review during the
comment period contain adequate
biological and management information
to support its decisions to conduct the
described hunts,

Issue: Sport hunting will reduce the
number of deer naturally dying that are
important carrion to eagles; this at a
time when fish, another important eagle
food source, are dying out in the refuge
area, There is also a lead peisoning risk
to eagles feeding on carcasses of deer
killed by buckshot but not recovered by
hunters.

Response: The Service has no
evidence of eagles feeding on deer
carrion et this refuge. Of the several
hundred eagle nests of the Chesapeake
Bay population examined for food
remains from 1977 through 1986 there
have been only two occurrences of deer,
one from Dorchester County, Maryland,
was tentatively identified as either
white-tailed or sika deer, the other, from
Saint Marys' County, Maryland was
identified as white-tailed deer. The
possibility of lead poisoning of eagles
due to feeding on deer carrion from this
hunt is highly unlikely. Therefore,
opening Mason Neck NWR to deer
hunting is not inconsistent with the
conservation of bald eagles.

The Service is unaware of fish die-offs
or declining populations in the area.

Issue: Refuge staff or the use of
privately-owned 4 x 4 vehicles to
recover deer from areas closed to the
general public would add to disturbance
and the hunt in general will create
disturbance that will cause the eagles to
abandon the area,

Response: Refuge staff, possibly with
the assistance of designated hunters or
their vehicles may, in rare cases, need to
assist in recovering a deer from a
difficult or closed area or for a
handicapped hunter. In such instances,
disturbance will be held to a minimum,
Although access to the area where the
archery hunt will be held will continue
to be available only to researchers,
guided tours and holders of special use
permits in order to better protect the
eagle nesting and natal area, trails in the

un hunt area have been open to the
general public on a year-round basis
since 1988 and will continue to be so
opened except on hunting days.

Issue: Making the eagle nest location
known to hunters will increase the
Potential for disturbance,

Response; The general location of the
present eagle nest has been known to
many people from maps and
k.'}owledgeable persons for some time
without having resulted in intentional
harassment, The nest area is protected

by a closure to the general public some
4,000 feet in diameter and is so posted.
Hunters will be made aware of the
general location of the nest area in order
to better avoid it.

Issue: The noise from firearms
discharging during the hunt will violate
the “special noise abatement policy for
public lands in the greater Mason Neck
Area."

Response: The Bald Eagle Recovery
Team as well as the Service’s
Endangered Species Specialist have
concluded that the hunt as planned will
not negatively affect the bald eagle
population. The referenced “policy” is in
fact a simple, verbal agreement amongst
the several public land managers in the
area to limit, to the extent practical,
primarily chain saw use during the
December through March period.
Therefore, there would be no violation
of this agreement.

Issue: The hunt would occur at a time
when migrating bald eagles are arriving
to overwinter and when resident eagles
are beginning breeding activities,

Response: Deliberate zoning
constraints and time limitations have
been incorporated into the hunt plan to
minimize the potential for disturbance of
the eagles. The eagle nesting area is
located within the archery hunting zone,
however, hunting would end about one
month before the start of the nesting
season. Both the eagle roosting and the
nesting area will be closed to hunting.

fssue: Insufficient attention has been
given to the effect of the hunt on other
wildlife.

Response: Disturbance of other
wildlife especially waterfowl and
raptors is expected to be minimal
because their prime habitat is closed to
hunting or not likely to be frequented by
deer hunters.

Issue: The Mason Neck and Trustom
Pond NWR's should not be closed to the
public during hunting season.

Response: The Service believes it is
prudent to close the 52 acre hunting area
at Trustom Pond NWR during the
hunting season and the entire Mason
Neck NWR for nine days to the general
public during the gun hunting season in
consideration of safety aspects and to
avoid conflicts between hunters and the
general public. However, the schedule
for the Mason Neck NWR deer hunt has
been designed so that hunting will be
permitted only on weekdays when there
is less use by the general public. The
refuge will remain open to the general
public except for the nine weekdays
when gun hunting will occur.

Co e With Statutory and
Regulatory Authorities The National
Wildlife Refuge System Administration
Act of 1966, as amended (NWRSAA)(18

U.S.C. 668dd), and the Refuge
Recreation Act of 1862 (16 U.S.C. 460K)
govern the administration and public
use of national wildlife refuges.
Specifically, section 4(d)(1)(A) of the
NWRSAA authorizes the Secretary to
permit the use of any area within the
Refuge System for any purpose,
including but not limited to hunting,
fishing, public recreation and
accommodations, and access, when he
determines that such uses are
compatible with the major purposes for
which each refuge was established. The
Service administers the Refuge System
on behalf of the Secretary.

The Refuge Recreation Act gives the
Secretary additional authority to
administer refuge areas within the
Refuge System for public recreation as
an appropriate incidental or secondary
use only to the extent that it is
practicable and not inconsistent with
the primary purposes for which the
refuges were established. In addition,
prior to opening refuges to hunting or
fishing under this Act, the Secretary is
required to determine that funds are
available for the development,
operation, and maintenance of these
permitted forms of recreation.

In accordance with the NWRSAA and
the Refuge Recreation Act, the Secretary
has determined that opening the refuges
listed below to hunting and fishing is
compatible and will not interfere with
the primary purposes for which each
was established, and that funds are
available to administer the programs.
The hunting and fishing programs will
be within State and Federal (migratory
game bird) regulatory frameworks. A
discussion of the compatibility of the
hunting and fishing programs with the
purpose(s) for which each refuge was
established and the availability of
funding for each program, was discussed
in the proposed rule, referenced above.

Economic Effect

Executive Order 12281, “Federal
Regulation,” of February 17, 1981,
requires the preparation of regulatory
impact analyses for major rules. A major
rule is one likely to result in an annual
effect on the economy of $100 million or
more; 8 major increase in costs or prices
for consumers, individual industries,
government agencies or geographic
regions; or significant adverse effects on
the ability of United States-based
enterprises to compete with foreign-
based enterprises. The Regula
Flexibility Act of 1980 (5 U.S.C. 601 et
seq.) further requires the preparation of
flexibility analyses for rules that will
have a significant effect on a substantial
number of small entities, which include
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small businesses, organizations or
governmental jurisdictions.

It is estimated that opening these
refuges to hunting and fishing will
generate approximately 6,650 annual
vigits. Using data from the 1980 National
Survey of Hunting, Fishing, and
Wildlife-Associated Recreation, and the
1988 Economic Report of the President
(Consumer Price Index), total annual
receipts generated from purchases of
food, transportation, hunting equipment,
fishing gear, fees, and licenses
associated with these programs are
expected to be approximately $199,533,
or substantially less than $100 million.
In addition, since these estimated
receipts will be spread over four states,
the implementation of this rule should
not have a significant economic impact
on the overall economy, or a particular
region, industry, or group of industries,
or level of government.

With respect to small entities, this
rule will have a positive aggregate
economic effect on small businesses,
organizations, and governmental
jurisdictions. The openings will provide
recreational opportunities and generate
economic benefits that may not now
exist, and will impose no new costs on
small entities. While the number of
small entities likely to be affected is not
known, the number is judged to be
small. Moreover, the added cost to the
Federal government of law enforcement,
posting, etc., needed to implement
activities under this rule will be
considerably less than the income
generated from the implementation of
these hunting and/or sport fishing
programs.

Accordingly, the Department of the
Interior has determined that this rule is
not a “major rule” within the meaning of
Executive Order 12291 and will not have
a significant economic effect on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

Paperwork Reduction Act

The Service has approval from the
Office of Management and Budget
(OMB) for the information collection
requirements of these regulations
pursuant to the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.). These
requirements are presently approved by
OMB as cited below:

OMB

Type of information collection Apﬂfooval

Economic and public use permits 1018-0014

These regulations impose no new or
additional reporting or recordkeeping

requirements that must be cleared by
OMB.

Environmental Considerations

The “Final Environmental Statement
for the Operation of the National
wildlife Refuge System" [FES 76-59]
was filed with the Council on
Environmental Quality on November 12,
1976; a notice of availability was
published in the Federal Register on
November 19, 1976 [41 FR 51131].
Pursuant to the requirements of section
102(2)(C) of the National Environmental
Policy Act of 1969 [42 U.S.C. 4332(2)(C),
environmental assessments (EAs) were
prepared for these refuge openings.
Alternatives other than public sport
hunting, including live trapping and
relocation, introduction of predators,
increased habitat management,
chemical sterilization, population
reduction by refuge staff, and no-action
were considered and dismissed as not
meeting refuge requirements. Based
upon the EAs, the Service issued
Findings of No Significant Impact with
respect to the openings. Section 7
evaluations were prepared, where
appropriate, pursuant to the Endangered
Species Act. The Service has concluded
that the opening of these refuges will not
affect endangered or threatened species.

In view of the rapidly approaching
hunting seasons, there is an immediate
need to place these regulations into
effect. It is Service policy to conduct
hunting within the framework of State
laws, regulations and seasons. To delay
opening the refuges to hunting may
cause confusion to the public, deny a
benefit to the public and small related
businesses and would not be in the best
interest of the Service or the public.
Thus the Department of the Interior
concludes that good cause exists within
the meaning of 5 U.S.C. 553(d)(3) of the
Administrative Procedures Act to make
these regulations effective upon
publication in the Federal Register.

Larry LaRochelle, Division of Refuges,
U. S. Fish and Wildlife Service,
Washington, DC 20240, is the primary
author of this rulemaking document.

List of Subjects
50 CFR Part 32

Hunting, National Wildlife Refuge
System, Wildlife, Wildlife refuges.

50 CFR Part 33
Fishing, National Wildlife Refuge
System, Wildlife refuges.

Accordingly, parts 32 and 33 of
chapter I of title 50 of the Code of
Federal Regulations are amended as set
forth below:

PART 32—{AMENDED]

1. The authority citation for Part 32
continues to read as follows:

Authority: 5 U.S.C. 301; 16 U.S.C. 480k, 664,
868dd, and 715i.

2. Section 32.11 is amended by adding
Trustom Pond NWR, RI, alphabetically
by State as follows:

§32.11 List of open areas; migratory
game birds.

- - * * *

Rhode Island
Trustom Pond National Wildlife Refuge

* * » * *

3. Section 32.31 is amended by adding
Quivera NWR, KS and Mason Neck
NWR, VA alphabetically by State as
follows:

§32.31 List of open areas; big game.

- * * * *

Kansas

" * L - *

Quivera National Wildlife Refuge

* * * * -

Virginia
Mason Neck National Wildlife Refuge

* - * * -

4. Section 32.41 is amended by
revising the language following the chart
to read as follows:

§32.41 [Amended]

* * * * *

The information requested in the
application form is purely voluntary but
failure to answer questions may jeopardize
the eligibility of individuals to receive
permits. Public reporting burden for the form
is estimated to average six minutes per
response, including time for reviewing
instructions, gathering and maintaining data,
and completing and reviewing the form.

These regulations impose no new or
additional reporting or recordkeeping
requirements that must be cleared by the
Office of Management and Budget. The
information is being collected to assist the
Service in administering these programs in
accordance with statutory authorities which
require that recreational uses be compatible
with the primary purposes for which the
areas were established.

PART 33—[AMENDED]

1. The authority citation for Part 33
continues to read as follows:

Authority: 5 U.S.C. 801; 16 U.S.C. 460K, 664
668dd, 715i.

2. Section 33.2(e) is amended by
revising the language following the chart
to read as follows:

§33.2 [Amended]

*
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The information requested in the
application form is pun_zly voluntgry but
failure to answer questions may jeopardize
the eligibility of individuals to receive
permits. Public reporting burden for the form
is estimated to average six minutes per
response, including time for reviewing
instructions, gathering and maintaining data,
and completing and reviewing the form.

These regulations impose no new or
additionai reporting or recordkeeping
requirements that must be cleared by the
Office of Management and Budget. The
information is being collected to assist the
Service in.administering these pragrams in
accordance with statutory .authorities which
require that recreational uses be compatible
with the primary purposes for which the
areas were established.

. * * * »

3. Section 33.4 is amended by adding

Lake Ophelia NWR, LA, alphabetically
by State as follows:

§33.4 List of open areas; sport fishing.
. * - * *

Louisiana

* - * * -

Lake Ophelia National Wildlife Refuge

* * * * *

Dated: August 8, 1989,
John F. Turner,
Director, Fish and Wildlife Service.
[FR Doc. 89-20482 Filed 8-30-89; 8:45am)
BILLING CODE 4310-55-M
N

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 658
[Docket No. 80990-9187]

Shrimp Fishery of the Gulf of Mexico

AGENCY: National Marine Figheries
Service (NMFS), NOAA, Commerce,
ACTION: Emergency interim rule,

SUMMARY: NOAA amends the
regulations for the Fishery Management
Plan for the Shrimp Fishery of the Gulf
of Mexico (FMP) to reduce the area of
the Tortugas shrimp sanctuary that is
temporarily open to trawl fishing. This
action is intended to prevent conflicts
between fishermen operating mobile
gear (trawls) and fixed gear (lobster
traps) while still allowing trawl
fishermen to harvest marketable-size
shr@mp from a small area of the Tortugas
shrimp sanctuary and allowing trap
fishermen to harvest spiny lobster from
&n area customarily available to them.
EFFECTIVE DATE: August 6, 1989, through
November 3, 1989,

ADDRESSES: Copies of the

chvironmental assessment may be

obtained from Michael E. Justen,
Southeast Region, NMFS, 8450 Koger
Boulevard, St. Petersburg, FL 33702.
FOR FURTHER INFORMATION CONTACT:
Michael E. Justen, 813-893-8722.
SUPPLEMENTARY INFORMATION: The
shrimp fishery is managed under the
FMP and its implementing regulations at
50 CFR part 858, as provided by the
Magnuson Fishery Conservation and
Management Act (Magnuson Act).
Under the FMP, the Director, Southeast
Region, NMFS, (Regional Director) may
modify by no more than 10 percent the
geographical scope of the Tortugas
shrimp sanctuary specified at § 658.22
after (1) consultation with the Gulf of
Mexico Fishery Management Council
(Council), (2) consideration of specified
criteria, and (3) determination that
benefits may be increased or adverse
impacts decreased by the modification.

In accordance with these criteria, the
Regional Director reduced the
geographical scope of the Tortugas
shrimp sanctuary by approximately 54
square nautical miles from November 4,
1988, through February 2, 1989 (53 FR
45270, November 9, 1988) and from May
22, 1989, through November 3, 1989 (54
FR 16123, April 21, 1989). The supporting
rationale for the reductions was
contained in the above cited rules and is
not repeated here.

When the Council considered opening
a portion of the Tortugas shrimp
sanctuary to shrimp trawling, the
probability of conflicts between mobile
gear and fixed gear fishermen was
unforeseen. In fact, public testimony
before the Council in July of 1988
specifically indicated that traps were
not fished in the portion of the sanctuary
proposed to be opened. That testimony
has proved to be incorrect.

Spiny lobster trap fishermen have
traditionally set their gear in portions of
the Tortugas shrimp sanctuary that are
now open to trawling, Catch rates of
lobster in those portions have been
relatively high, particularly early in the
spiny lobster season. The fishing season
for spiny lobster reopens on August 6,
1989, and the soak period for traps
begins one hour before sunrise on
August 1. The deployment of traps in
areas where trawling is permitted
causes difficulties for trawlers and
costly gear losses for trap fishermen.

The Council has found that the
potential for conflicts and resultant loss
of income based on these circumstances
constitutes an emergency. The Secretary
of Commerce (Secretary) concurs.
Accordingly, the Secretary is
promulgating this emergency interim
rule to be effective for 90 days, as
authorized by section 305(e)(3)(B) of the
Magnuson Act.

To avoid conflicts and economic
losses, the local shrimp and spiny
lobster fishermen have agreed to a
geographical separation of trawling and
teap fishing. Shrimp trawlers have
agreed to refrain from trawling in that
portion of the previously opened
Tortugas shrimp sanctuary east of 82°01'
W. longitude. In effect, the opened
portion of the sanctuary would be
reduced by approximately 33 square
nautical miles. This emergency rule
formalizes the local agreement among
fishermen and announces it to shrimp
fishermen not otherwise privy to it, such
as trawl fishermen from other areas who
may fish seasonally in the area of the
Tortugas shrimp sanctuary. Without this
rule, trap fishermen would be subject to
gear losses if they set traps in the
opened portion of the Tortugas shrimp
sanctuary and would potentially have
reduced catches if they refrained from
setting gear in that formerly productive
area.

Classification

The Assistant Administrator for
Fisheries, NOAA (Assistant
Administrator), has determined that this
rule is necessary to respond to an
emergency situation and that it is
consistent with the national standards
and other provisions of the Magnuson
Act and other applicable law.

The Assistant Administrator finds
that notice and opportunity for public
comment are impracticable and contrary
to the public interest pursuant to section
553(b)(B) of the Administrative
Procedure Act because of the necessity
to prevent conflicts and to provide
timely economic relief to spiny lobster
trap fishermen. The Council received
input for this rule from a significant
portion of the fishermen, both trawl
fishermen and trap fishermen, directly
affected by this rule. The Assistant
Administrator also finds for good cause,
namely, to prevent conflicts and to
provide necessary timely economic
relief to spiny lobster trap fishermen,
that it is not necessary to delay for 30
days the effective date of this rule
pursuant to section 553(d)(3) of the
Administrative Procedure Act.

Because of the emergency need for
implementation of this rule on August 6,
1989, it is exempt from the normal
review procedures of E.O. 12291, as
provided in section 8(a)(1) of that order.
This rule is being reported to the
Director of the Office of Management
and Budget with an explanation of why
it is not possible to follow the
procedures of that order.

This rule is exempt from the
procedures of the Regulatory Flexibility
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Act because it is issued without
opportunity for prior public Comments.
NOAA prepared an Environmental

Assessment (EA) for this rule and,
based on the EA, the Assistant
Administrator concluded that there will
be no significant impact on the human
environment as a result of this rule.
Copies of the EA are available (see
ADDRESS).

This rule does not contain a
collection-of-information requirement
and therefore is not subject to the
Paperwork Reduction Act.

This rule does not contain policies
with federalism implications sufficient
to warrant preparation of a federalism
assessment under E.O. 12612,

The Assistant Administrator has
determined that this rule will be
implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
zone management program of Florida.
This determination has been submitted
for review by Florida under section 307
of the Coastal Zone Management Act.

List of Subjects in 50 CFR Part 653

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: August 25, 1989.
James E. Douglas, Jr.,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set forth in the
preamble, 50 CFR Part 858 is anfended
as follows:

PART 658—SHRIMP FISHERY OF THE
GULF OF MEXICO

1. The authority citation for Part 658
continues to read as follows:

Autherity: 16 U.S.C. 1801 et seq.

2. In § 658.22, effective from August 6,
1989, through November 3, 1989,
paragraph (b) is revised to read as
follows:

§658.22 Tortugas shrimp sanctuary
* * * - -

(b) The provisions of paragraph (a) of
this section notwithstanding, effective
from August 6, 1989, through November

3, 1989, that part of the Tortugas shrimp
sanctuary seaward of a line connecting
the follbwing points is open to trawl
fishing: from point T at 24°47.8' N.
latitude, 82°01.0° W. longitude (the
intersection of 82°01.0° W. longitude and
the sanctuary boundary line from point
F to point G) to point U at 24°43.83’ N,
latitude, 82°01.0' W. longitude (the
intersection of 82°01.0'W. longitude and
the line denoting the seaward of
Florida’s waters); thence along the
seaward limit of Florida's waters, as
shown on the current edition (March 21,
1987) of NOAA chart 11439, to point R at
24°44.7' N. latitude, 82°10.0'W. longitude;
thence north to point S at 24°44.7' N.
latitude, 82°10.0' W. longitude; thence
north to point S at 24°45.1' N. latitude,
82°10.0' W. longitude (the intersection of
82°10.0' W. longitude and the sanctuary
boundary line from point F to point G)
(see Figure 2).

3. Effective from August 6, 1989,
through November 3, 1989, Figure 1 is
suspended and a new Figure 2 is added
to read as follows:
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SEAWARD LIMIT OF
FLORIDA'S WATERS

FLORIDA

GULF OF MEXICO

FIGURE 2. TORTUGAS SHRIMP SANCTUARY

[FR Doc. 89-20467 Filed 8-25-89; 4:59 pm]
BILLING CODE 3510-22-M




36038

Proposed Rules

Federal Register
Vol. 54, No. 168

Thursday, August 31, 1989

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
ragulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 4

Proposed Interpretive Rule Regarding
the Transshipment and Transportation
of Tuna Caught Outside the Exclusive
Economic Zone

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Proposed interpretive rule;
solicitation of comments,

SUMMARY: Customs has received
requests from certain parties that it
reconsider its intepretation of rules
relating to the transshipment and
transportation of tuna. Specifically,
these requestors asked Customs to
determine whether the transportation of
tune is, under various circumstances,
within the meaning of “fisheries” as
defined for purposes of vessel
documentation in 46 U.S.C. 12101(a)(1).
One requestor asked whether a foreign-
flag vessel which catches tuna on the
high seas outside the Exclusive
Economic Zone (EEZ), transports them
to a point within the EEZ but outside the
U.S. territorial waters, and off-loads the
tuna onto a U.S.-flag vessel has
transported such fish within the
meaning of section 12101(a)(1). A U.S.
importer also requested a ruling on
whether a foreign-flag vessel which
catches tuna on the high seas outside
the EEZ, transports the fish through the
EEZ and U.S. territorial waters, and
lands its fish in Guam, has transported
the fish as defined in section 12101(a)(1).
Customs must determine whether a
vessel not documented for the fisheries
has engaged in the fisheries when it
transports fish it caught on the high seas
outside the EEZ through the EEZ and the
territorial waters. A related issue ia
whether such a vessel may transport,
through the EEZ and territorial waters,
fish transferred to it on the high seas.
This document invites comments with
respect to the operations of the above

vessels as they pertain to engagement in
the “fisheries,” as defined in 46 U.S.C.
12101(a)(1).

DATE: Comments must be received on or
before October 30, 1989.

ADDRESS: Written comments (preferably
in triplicate) may be submitted to and
inspected at the Regulations and
Disclosure Law Branch, Room 2119, U.S.
Customs Service, 1301 Constitution
Avenue, NW., Washington, DC 20229.

FOR FURTHER INFORMATION CONTACT:
Glen E. Vereb, Carrier Rulings Branch,
Office of Regulations and Rulings (202—
566-5706).

SUPPLEMENTARY INFORMATION:
Background

The Commercial Fishing Industry
Vessel Anti-Reflagging Act of 1987 (the
Act) (Pub. L. 100-239; 101 Stat. 1778)
amended 46 U.S.C. 12101(6) by changing
the definition of “fisheries" set forth
therein to include the “processing,
storing, and transporting (except in
foreign commerce)"” of fish and related
fishery resources in United States
navigable waters and the Exclusive
Economic Zone (EEZ), as well as the
catching-related activities provided for
in the former definition. Accordingly, the
new definition of fisheries, now set forth
in 46 U.S.C. 12101(a)(1) reads as follows:

“fisheries” includes processing, storing,
transporting (except in foreign commerce),
planting, cultivating, catching, taking, or
harvesting fish, shellfish, marine animals,
pearls, shells, or marine vegetation in the
navigable waters of the United States or in
the exclusive economic zone.

The states primary purpose of the Act
was to prohibit the reflagging of foreign-
built processing vessels as vessels of the
United States for operation in the
domestic fisheries under the Magnuson
Fishery Conservaticn and Management
Act (16 U.S.C. 1811, et seq.) (FCMA). The
Act was to further “the fundamental
purposes of the [FCMA] by displacing
foreign-built with domestically-built
fishing industry vessels in U.S.
fisheries.” The Act was intented to
“harmonize” or “reconcile” differences
between fisheries and maritime law. In
the House Report on this Act (H.R. Rep.
No. 100-423, 100th Cong., 1st Sess. (1987)
published at 1987 U.S.C.C.A.N. 3245),
this was described as “the genesis of the
legislation."

Section 12108({b) of Title 46 of the
United States Code limits employment

in the fisheries to a fishery-documented
vessel, “[s]ubject to the laws of the
United States regulating the fisheries

* * *" Jnder 46 U.S.C. 12108(a), only a
vessel eligible for documentation (e,
over five net tons and owned by a
citizen) which was built in the United
States may be documented for the
fisheries.

The provision relating to the landing
of fish in the United States in the
Nicholson Act (46 U.S.C. App. 251(a))
has not been changed since its
enactment in 1950. Under the Nicholson
Act, ]
no foreign-flag vessel shall land in a port of
the United States its catch of fish taken on
board such vessels on the high seas or fish
products processed therefrom, or any fish or
fish products taken on board such vessel on
the high seas from a vessel engaged in fishing
operations or in the processing of fish or fish
products.

Since this prohibition is directed
against foreign-flag vessels, a United
States-flag, foreign-built vessel (which
cannot be documented for the coastwise
or fisheries trade) can land in the United
States fish it has caught or received on
the high seas without violating the
Nicholson Act. Furthermore, Customs
has held that the Nicholson Act does not
apply to prohibit a foreign-flag vessel
from landing in Guam, American Samoa,
or the Commonwealth of the Northern
Mariana Islands, fish it has caught or
taken on board on the high seas.

The facts as presented by the first
petitioner are as follows: A Japanese
fishing vessel longlines for yellow fin or
big-eye tuna in international waters
outside the 200-mile EEZ. Upon
completing its fish-catching operations,
the vessel travels toward Hawaii and
unloads its tuna within the EEZ, but
outside the three-mile United States
territorial waters, on a United States-
owned and documented vessel. The
United States vessel is owned by a duly
incorporated business in the State of
Hawaii with 75 percent ownership by
United States citizens and 25 percent
ownership by foreigners. The vessel was
built in the United States and its
previous owners were all United States
citizens. The United States vessel then
unloads its cargo of tuna in Honolulu.
Approximately 80 percent of the cargo 1S
shiped by air to Japan. The remaining 20
percent is sold locally.

It is apparent that the transshipment
to the United States vessel outside
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United States territorial waters is not
considered to be a "landing” of fish
within the meaning of the Nicholson
Act. The petitioners contend, however,
that the use of a foreign-flag vessel to
trasport fish from a point outside the
EZZ to a point inside the EEZ, but
outside United States territorial waters,
is not an engagement in the “fisheries,”
for purposes of the vessel
documentation requirements.

The facts as presented by the second
requestor are as follows: Japanese and
Taiwanese fishing vessels longline for
yellow fin and big eye tuna in
international waters outside the EEZ,
Upon completing their fishing
operations, the vessels land their catch
in Guam and it is sold to American and
foreign enterprises.

Customs has held that the Nicholson
Act does not apply to prohibit a foreign-
flag vessel from landing in Guam fish
that vessel has caught or taken on board
on the high seas, Customs must
determine, however, whether the use of
a foreign-flag vessel to transport fish it
has caught outside the EEZ from a point
outside the EEZ to Guam is an
engagement in the fisheries for purposes
of vessel documentation requirements.

Customs will also consider whether
the following constitute an engagement
in the fisheries: (1) The transportation
through the EEZ and the territorial
waters, by a vessel not documented for
the fisheries, of fish caught on the high
seas outside the EEZ by that vessel; (2)
the transportation through the above
described area, by a vessel not
documented for the fisheries, of fish
transshipped to that vessel on the high
seas outside the EEZ; (3) the
transportation, by a vessel not
documented for the fisheries, of fish
caught by that vessel on the high seas to
a point in the EEZ where the fish are
transshipped to vessel documented for
the fisheries,

Comments

Before making a determination on
these matters, Customs invites written
comments from interested parties on the
above issues. The requests for
reinterpretation received by Customs, as
well as all comments received in
response to this notice, will be available
for public inspection in accordance with
the Freedom of Information Act (5 U.S.C.
52) and Section 1.6, Treasury
Depa‘rtment Regulations (31 CFR 1.6),
and § 103.11(b), Customs Regulations (19
CFR 103.11(b)), on regular business days
between the hours of 9:00 a.m. and 4:30
p.m. at the Regulations and Disclosure
Law Branch, Room 2119, Customs
Headquarters, 1301 Constitution Avenue
NW,, Washington, DC,

Drafting Information

The principal author of this document
was Joseph J. DeSanctis, Regulations
and Disclosure Law Branch, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.
Michael H. Lane
Acting Commissioner of Customs.

Approved: August 14, 1989.

John P. Simpson

Acting Assistant Secretary of the Treasury.
[FR Doc. 89-20533 Filed 8-30-89; 8:45 am]
BILLING CODE 4820-02-M

19 CFR Part 134

Proposed Customs Regulations

Amendment Relating to the Country of

Origin Marking of Native American-
Style Arts and Crafts

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Proposed rule; solicitation of
comments.

SUMMARY: This document sets forth a
proposed amendment to the Customs
Regulations concerning the country of
origin marking of arts and crafts which
incorporate Native American design
motifs, materials or construction. More
permanent methods of marking are
proposed than are currently required to
prevent removal of country of origin
markings after importation, but before
sale to consumers, thereby preventing
the articles from being deceptively or
mistakenly offered and purchased as
actual products produced by Native
Americans. Comments from interested
parties will be considered before a final
rule is issued.

DATES: Comments must be received on
or before October 2, 1989,

ADDRESSES: Comments (preferably in
triplicate) may be submitted to and
inspected at the Regulations and
Disclosure Law Branch, Room 2119, U.S.
Customs Service, 1301 Constitution
Avenue, NW., Washington, DC 20229,
FOR FURTHER INFORMATION CONTACT:
Lorrie Rodbart, Value, Special Programs
and Admissibility Branch, (202) 566
5765.

SUPPLEMENTARY INFORMATION:
Background

Section 304 of the Tariff Act of 1930,
as amended (19 U.S.C. 1304), requires,
subject to certain specified exceptions,
that every article of foreign origin
imported into the United States shall be
permanently marked in a conspicuous
place as legibly, indelibly, and

permanently as the nature of the article
will permit in a manner as to indicate to
an ultimate purchaser in the United
States the English name of the country
of origin of the article. Part 134, Customs
Regulations (19 CFR part 134),
implements the country of origin
marking requirements and exceptions of
18 U.S.C. 1304. Although 19 CFR
134.41(a) provides that the marking
requirements are best met by marking
worked into an article at the time of
manufacture, the regulations generally
permit any method of marking, including
paper sticker labels, that will remain on
the article during handling until it
reaches the ultimate purchaser unless
deliberately removed. See 19 CFR
134.41(b) and 134.44, Definite methods of
marking specific articles are provided
for in 19 CFR 134.43.

There have been various concerns
that imported jewelry and arts and
crafts which look like genuine Native
American products are being
deceptively or mistakenly offered for
sale as actual products of Native
Americans after deliberate removal of
the required country of origin labels or
other markings. These concerns were
addressed in section 1907(c) of the
Omnibus Trade and Competitiveness
Act of 1988 (Pub. L. 100-418). That Act
directs the Customs Service to prescribe
and implement within one year
regulations which require indelible and
permanent country of origin marking, to
the greatest extent possible, on all
imported Native American-style jewelry
and arts and crafts. New requirements
concerning jewelry were set forth in a
notice of proposed rulemaking published
in the Federal Register on February 10,
1989 (54 FR 6418). That proposal would
add a new paragraph (c) to § 134.43.
This separate proposed regulation
amendment concerning Native
American-style arts and crafts proposes
to add a paragraph (d) to require
indelible country of origin marking on
such arts and crafts by means of cutting,
diesinking, engraving, stamping, or other
equally permanent method.

Section 1907(c) of the Act requiring
the implementation of regulations
concerning country of origin marking of
Native American-style arts and crafts
resulted from a Senate floor amendment
to the trade bill. In the discussion
preceeding the adoption of that
amendment, Senator Domenici, the
amendment’s sponsor, inserted into the
Congressional Record the following
statement which he said was designed
to provide guidance to Customs in
defining Native American handicrafts:

The most appropriate definition of what is
genuine Native American handicraft product
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(arts, crafts, and jewelry) is found in 25 CFR
308.3a (emphasis added). It reads as follows:
"Objects produced by Indian craftsmen

with the help of only such devices as allow
the manual skill of the maker to condition the
shape and design of each individual product.”

The regulations proposed by the U.S.
Customs Service in 1986 contain appropriate
descriptive information regarding Native
American arts, crafts and jewelry.

While it is clear that a detailed description
of what these items look like is helpful to a
Customs agent, such descriptions cannot be
all encompassing. The thrust of the
amendment is to ensure that consumers may
distinguish between authentic Native
American products and the look-alikes from
eround the world.

The U.S. Customs Service is encouraged to
coordinate with the Department of Interior,
Bureau of Indian Affairs to ensure that the
intent of this provision is carried out. 133
Cong. Rec. S9444 (daily ed. July 8, 1887).

The definition of a genuine Native
American handicraft found in 25 CFR
308.3a is a combination of the producer
of the product (Indian craftsmen) and
the method of production (with the help
of only such devices as allow the
manual skill of the maker to condition
the shape and design of each individual
product). We do not find this definition
to be instructive in defining "Native
American-style arts and crafts” as that
term is used in section 1907(c).

First, the thrust of section 1907(c) is to
require indelible marking on imported
goods which look like arts and crafts
made by Native Americans but in fact
were not produced by Native
Americans. Second, unlike genuine
Native American handicrafts which are
by definition produced with the help of
only such devices as allow the manual
skill of the maker to condition the shape
and design of each individual product,
as the legislative history makes clear,
imported articles which lock like Native
American arts and crafts may have been
mass produced rather than handcrafted.
Thus, neither portion of the definition
regarding the producer of the product
nor the method of production is
applicable in identifying imported
Native American-style arts and crafts.

Moreover, according to the U.S.
Department of the Interior, Indian Arts
and Crafts Board, the definition of
Native American handicrafts purposely
makes no mention of what genuine
Native American handicrafts look like
because contemporary craftsmen
necessarily develop new approaches to
the use of traditional materials, adopt
new materials, and they necessarily
arrive at new finished products of these
materials in expressing their changing
culture.” (Letter dated April 6, 1989,
submitted to Customs regarding
proposed Customs Regulations
Amendment relating to country of origin

marking of jewelry, published in the
Federal Register on February 10, 1989).

Considering the purpose of section
1907(c), which is to ensure that
consumers can distinguish between
genuine Native American products and
imported look-alikes, the proposed
amendment merely defines Native
American-style arts and crafts as: arts
and crafts, such as pottery, rugs,
blankets, kachina dolls, and baskets,
which incorporate traditional Native
American design motifs, materials or
construction and therefore look like, and
could possibly be mistaken for, arts and
crafts made by Native Americans. While
we recognize the fact that not all
genuine Native American handicrafts
incorporate “traditional” design motifs,
materials or construction, we are of the
opinion that the imports of Native
American-style arts and crafts which
consumers are likely to mistake for the
genuine articles are likely to incorporate
“traditional" design motifs, materials or
construction.

In view of the requirement that
regulations be in place by August 23,
1989, pursuant to section 1907(c) of the
Act, comments are requested within 30
days of publication. Comment is
particularly scught on the question of
identification of Native-American arts
and crafts.

Executive Order 12291

This document does not meet the
criteria for a “major rule” as specified in
E.O. 12291. Accordingly, no regulatory
impact analysis has been prepared.

Regulatory Flexibility Act

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that the regulation
amendment will not have a significant
impact on a substantial number of small
entities. Accordingly, it is not subject to
the regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.

Drafting Information

The principal author of this document
was James C. Hill, Regulations and
Disclosure Law Branch, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 134

Customs duties and inspection,
Labeling, packaging and containers.

Proposed Amendment

It is proposed to amend Part 134,
Customs Regulations (19 CFR part 134),
as set forth below:

PART 134—COQUNTRY OF ORIGIN
MARKING

1. The authority citation for part 134
would continue to read as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 886, 1202
(General Note 8, Harmonized Tariff Schedule
of the United States), 1304, 1624.

2. It is proposed to amend § 134.43 by
reserving paragraph (c) and by adding a
new paragraph (d) to read as follows:

§ 134.43 Methods of marking specific
articles.

* - - » -

(c) [Reserved].

(d) Native American-style arts and
crafts.—(1) Definition. Native American-
style arts and crafts are arts and crafts,
such as pottery, rugs, blankets, kachina
dolls and baskets, which incorporate
traditional Native American design
motifs, materials or construction and
therefore look like, and could possibly
be mistaken for, arts and crafts made by
Native Americans.

(2) Method of Marking. Except as
provided for in 19 U.S.C. 1304(a)(3) and
§ 134.32 of this part, Native American-
style arts and crafts must be indelibly
marked with the country of origin by
means of cutting, die-sinking, engraving,
stamping, or some other equally
permanent method. On textile articles,
such as rugs and blankets, a sewn-in
label is considered to be an equally
permanent method. Less permanent
methods of marking, such as adhesive
labels, will only be accepted if, because
of the nature of an article, it is
technically or commercially infeasible to
mark by a more permanent method.
William von Raab,

Commissioner of Customs.
Approved: August 25, 1989.
Salvatore R. Martoche,
Assistant Secretary of the Treasury.
[FR Doc. 89-20534 Filed 8-30-89; 8:45 am|

BILLING CODE 4820-02-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

46 CFR Parts 125, 126, 127, 128, 129,
130, 131, 132, 133, 134, 135, 136, 170
and 174

[CGD 82-004 and CGD 86-074)

RIN 2115-AA77

Offshore Supply Vessels Including
Liftboats

AGENCY: Coast Guard, DOT.




Federal Register / Vol. 54, No. 168 / Thursday, August 31, 1989 / Proposed Rules

36041

AcTion: Proposed rule, extension of
comment period and notice of hearing,

suMMARY: On May 8, 1989, the Coast
Guard published in the Federal Register
(54 FR 20008) a notice of proposed
rulemaking to establish regulations
governing new Offshore Supply Vessels
(0SVs), including self elevating OSVs
known in the industry as lifeboats.

These rules would become Title 48 Code

of Federal Regulations, Subchapter L,
Subchapter L would contain rules for
inspection and certification of new
08Vs including requirements for
construction, outfitting of lifesaving and
fire protection equipment, machinery
and electrical installations, and
operations,

Because of requests for a public
hearing from the Offshore Marine
Service Association and the Chairman
of the House of Representatives
Subcommittee on Coast Guard and
Navigation, a hearing on this proposal
will be held and the deadline for receipt

of comments is extended to December 6,

1989.

DATES: Comments on this notice must be

received on or before December 6, 1989,
The date of the public hearing is
September 13, 1989, as explained in

SUPPLEMENTARY INFORMATION below.,

ACDRESSES: Comments should be
mailed to Executive Secretary, Marine
Safety Council (G-LRA-2/3600) (CGD
(2-004/CGD .86-074), U.S. Coast Guard,
2100 Second Street, SW,, Washington,
DC 20593-0001. The comments and
materials referenced in this notice will
beavailable for examination and
copying between 8 a.m, and 3 p.m.,
Monday through Friday, except
holidays, at the Marine Safety Council,
US. Coast Guard, Room 3600, 2100
Second Street, SW., Washington, DC
20593-0001. Comments may also be
hand delivered to this address,

A public hearing on the proposed
rules will be held at: Doubletree Hotel,
300 Canal Street, New Orleans, LA as

explained undér SUPPLEMENTARY
INFORMATION below.

FOR FURTHER INFORMATION CONTACT:
LCDR Michael M. Rosecrans, Office of
Merchant Marine Safety, Security and
Environmental Protection (G-MTH-4/
13), Room 1304, U.S. Coast Guard
Headquarters, Washington, DC 20593
0001, (202) 267-2997.

SUPPLEMENTARY INFORMATION:

Public Hearing

The Notice of Proposed Rulemaking
published on'May 9, 1989, stated that the
Coast Guard did not plan to hold a
public'hearing on this rulemaking. The
NPRM also stated that a hearing may be
held if requested in writing by interested
persens who could demonstrate that an
opportunity tomake an oral
presentation would aid the rulemaking,

In a letter dated June 29, 1989, the -
Chairman of the House of
Representatives Subcommittee on Coast
Guard and Navigation requested that a
public hearing on this proposal be held
in New Orleans, LA to.allow
representatives of the shipbuilding
industry and owners, operators and
designers of OSVs to make oral
presentations. Subsequently, the
Offshore Marine Services Association, a
group formed by and representing the
interests of a large number of OSV
owners, operators and shipbuilding
concerns, made a similar request.

As aresult of these requests and in
order to give the public adequate
opportunity to make oral presentations
on the proposed rulemaking, the Coast
Guard will hold & public hearing on the
proposed rulemaking in New Orleans,
LA, on Wednesday, September 13, 1989,
The location will be: Doubletree Hotel,
300 Canal Street, New Orleans, LA. The
hearing will begin at 10:00 a.m. and end
at 5:00 p.m. or earlier if all speakers
have been heard,

Interested persons are invited to
participate in this hearing. Those
wishing to make an oral statement

should register by September 11, 1889,
Oral statements by individuals without
prior registration will be allowed only if
time permits. The Coast Guard reserves
the right to impose time limits on oral
presentations. To register, write or call
the Executive Secretary, Marine Safety
Council (G-LRA-2/3600) (CGD 82-004/
86-074), U.S. Coast Guard Headquarters,
2100 Second Street, SW., Washington,
DC 20593-0001; telephone number (202)
267-1477.

Wiritten Comments

The Notice of Propesed Rulemaking
published on May 9, 1889 invited and
encouraged interested persons to
participate in this proposed rulemaking
by submitting written comments,
including views, data, or arguments, on
the proposal by September 6, 1989,
Because of the public hearing and to
allow the public more time to evaluate
the proposal, the deadline for receipt of
comments is extended to December 6,
1989.

Persons submitting comments should
include their names and addresses,
identify this notice as CGD 82-004/CGD
86-074 and the specific section or
paragraph of the proposal to which each
comment applies, and include
supporting documents or sufficient
detail to indicate the reason for each
comment, Both comments supporting or
opposing specific proposed regulations
are encouraged.

The regulations may be changed in
light of comments received. All
comments received before the
expiration of the comment period will be
considered before final action is taken
on this proposal.

Dated: August 25, 1989,

]. D. Sipes,

Rear Admiral, U.S. Coast Guard Chief, Office
of Marine Safety, Security and Environmental
Protection,

[FR Doc. 89-20678 Filed 8-30-89; 8:45 am]
BILLING CODE 4910-14-M
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DEPARTMENT OF AGRICULTURE

Forest Service

Submission of information Collecflon
to OMB Under Paperwork Reduction
Act

AGENCY: Forest Service, USDA.
ACTION: Notice.

suMMARY: The Forest Service has
submitted an information collection
package to the Office of Management
and Budget (OMB) for emergency
clearance under 5 CFR 1320.18,
concerning a specialty form (fee
envelope) to be used at campgrounds on
National Forest System lands
nationwide. The agency and OMB solicit
comments on this submission. The
information collected on the specialty
form is required by the Land and Water
Conservation Fund Act of 1965.

ADDRESS: Refer to the proposal by name
and send comments to: Larry Roberson,
Clearance Officer, Office of Information
Resource Management, USDA Room
404-W, USDA-Administration Building,
Washington, DC 20250; and Gary
Waxman, USDA Desk Officer, Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Washington,
DC 20503.

FOR FURTHER INFORMATION CONTACT:
Bob Cron, Recreation Management
Staff, Forest Service, USDA, P.O. Box
06090, Washington, DC 200906090, (202)
382-9408,

SUPPLEMENTARY INFORMATION: The
Forest Service has submitted the
proposal for collection of information to
OMB for clearance as required by the
Paperwork Reduction Act (44 U.S.C.
3501-3520). The Forest Service is
requesting that OMB approve this
submission by September 8 under the
srovisions of 5 CFR 1350.18, and that
OMB waive its requirement of placing
the burden statement (5 CFR 1320.21) on

the envelope. Because of size limitations
(8” x 3-7/8"), it would not be practical to
include such a paragraph.

The information collected on specialty
form FS-2300-26, Recreation Fee Permit
Envelope, is needed in order to comply
with the Land and Water Conservation
Fund Act of 1965, as amended (16 U.S.C.
4601). The supporting statement explains
the need for this collection by use of
Form FS-2300-26, Recreation Fee Permit
Envelope.

Form FS-2300-26, Recreation Fee
Permit Envelope, with the text of the
information collection, is set forth as
Exhibit 1 at the end of this document.

SUPPORTING STATEMENT

Form FS-2300-26, Recreation Fee Permit
Envelope

(1) The Forest Service collects
recreation use fees at about 2,000
National Forest campgrounds as
provided by section 4(b) of the Land and
Water Conservation Fund Act (LWCF),
as amended (16 U.S.C. 460/), and Forest
Service regulations Admission Fees and
Recreation Use Fees (36 CFR 291.9). The
funds collected are to be used in
preserving, developing, and assuring
accessibility to quality outdoor
recreation resources through Federal
assistance to the states for planning,
acquisition, and development of needed
land and water areas and facilities and
through Federal acquisition and
development of certain lands and other
areas.

In addition to providing for the
collection of fees, section 4(h) of the
LWCEF provides that periodic reports
indicating the number and location of
fee collection areas, the number and
location of potential fee collection areas,
capacity and visitation information, the
fees collected, and other pertinent data
be coordinated and compiled regularly
and transmitted to the Committees on
Interior and Insular Affairs of the United
States House of Representatives and the
United States Senate by the National
Park Service, Department of the Interior.

This information is compiled by the
Forest Service for the National Park
Service report and is also used for
Forest Service managers to ensure that
the appropriate fees are collected, to
plan ways to meet public demands for
campgrounds, and to inform users of
opportunities to use National Forest
campgrounds.

(2) Fee collection at most of the 2,000
campsites nationwide is accomplished
through use of a self-service fee
envelope (Exhibit 1) that is deposited in
a secure collection box. The
campground customer puts the fee in the
envelope and completes eleven blocks
of information.

When authorized Forest Service
personnel empty the collection box, they
check the information on the fee
envelope (Exhibit 1) to ensure that the
appropriate fee has been paid for
occupancy of the location and length of
stay.

Block 1 (Amount Enclosed) serves twg
purposes. It is the amount computed by
the campground customer based on fee
per day and length of stay. It also
provides an audit function for Forest
Service personnel. Significant variations
between the actual amount in the
envelope and the reported amount in
Block 2 could be evidence of tampering

Block 2 (Number of Days) is
significant for campground customer
and Forest Service personnel in
computing the appropriate fee. This
information is also compiled and
analyzed for the National Park Service
annual report to Congress under section
4(h) of the LWCF. Block 3 (Time and
Date) is needed to gnsure compliance
with the 2:00 PM checkout time.

Block 4 (Vehicle License) and Block3
(State) are used to collect informationto
comply with section 4(e) of the LWCF
concerning the administration and
enforcement of regulations for the
collections of fees. Using the
information in blocks 4 and 5,
authorized persons may be able to
identify persons who have violated fee
collection regulations, and follow up iné
manner provided by the LWCF and the
regulations.

Block 7 (Camp Unit Number) is
needed to identify locations of
occupancy. Some fees vary because of
additional services available at
individual sites. It is also compiled and
analyzed for the National Park Servicé
annual report to Congress under Section
4(b) of the LWCF.

Block 9 (Other Charges) is needed for
some campgrounds that charge an
additional fee for extra vehicles or
special services.

Block 10 identifies the campground
user as Golden Age and Golden Acces®
Passport holders who pay one-half the
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established fee as provided for in
Section 4({a) of the LWCF.

Block 11 (Departure Date) is needed to
calculate the appropriate fees for each
site and may be used by Forest Service
managers for analysis of lengths of stay
at certain geographic locations.

Block 3 (Date Purchased), Block 11
(Planned Departure Date), Block 8
(Number in Party), and Block 6 (Home
Zip Code) provide information used to
determine the recreation use of Forest
Service fee campgrounds and the home
area from which they travel. This
information is used for Forest Service
management of the National Forest
recreation program and to report visitor
use information required by the Land
and Water Conservation Fund Act. The
arrival date and departure date provide
the number of days occupied. This
information, multiplied by the number in
the party, produces the total use of the
site for that time period.

Block 6 (Home Zip Code) information
is aggregated and used by the Forest
Service to identify where campground
users reside. The information is used for
transportation planning, targeting
communication of information,
understanding elements of customer
satisfaction, and for making
management decisions about recreation
opportunities to provide on the National
Forests.

The Forest Service has chosen to use
specialty form FS-2300-26, Recreation
Fee Permit Envelope, to reduce the
number of personnel at National Forest
campgrounds and to reduce the need to
collect the information in person.

Not collecting information on the fee
envelope would necessitate personal
contact with each campground user by
Forest Service employees to determine
fee compliance. We estimate that this
would increase the cost of our fee
collection system at the field level by
400%. Not collecting vehicle
identification information on the fee
envelope would prevent the completion
of an undetermined number of law
enforcement actions, add an
undetermined cost to law enforcement
efforts, and keep the Forest Service from
tomplying with section 4(e) of the LWCF
and Forest Service regulations at 36 CFR

291.9. Not collecting direct user
information on the fee envelope would
result in use of alternate methods such
as car counters and in-person counts by
Forest Service employees at an
increased cost or reduction in accuracy
of the data. Elimination of zip code
information would result in poorer
service to the campground users and
greater difficulty in providing
information they need.

(3) We know of no way today’s
technology could reduce the burden of
this necessary information.

(4) We have reviewed other Forest
Service recreation documents that
request information. We do not have
another document that requests
information from campground users.

(5) Fee compliance information is
specific to the current user. Historic
recreation use information is available
but does not provide the current use
information required by section 4(h) of
the LWCF, nor does it provide trend
information for management use.

(6) The fee envelope information does
not affect small businesses.

(7) Completing fee envelope
information on a random sample basis
would produce an acceptable accuracy
for recreation use and customer
residences. A sample collection would
not, however, provide the needed
information to insure that fees are
properly paid, as provided by section
4(c) of the LWCF. Less frequent
collection of fee envelope information
would necessitate the individual on-site
contacts or in-person fee collection
described under Number 2.

(8) Forest Service collection of
information on fee envelopes is
consistent with 5 CFR 1320.8.

(9) Consultation with recreation users
takes place during the forest planning
and prior to individual project decisions.
Individual campground users also
express their views to Forest Service
employees working at the recreation
site. Our experience with the fee
envelope is that users willingly complete
the information.

Information collected on the fee
envelope is site specific and thus not
available from other agencies.

(10) The customer does not provide a
name on the fee envelope. Information
on the envelope is used for reporting
recreation use, a statistic which is
available to the public. Information on
the envelope could be requested through
Freedom of Information but should not
be a threat to individual privacy.

(11) Form FS-2300-26, Recreation Fee
Permit Envelope, requires no sensitive
information concerning sexual habits,
attitudes, religious beliefs, or other
matters commonly considered private.

(12) Respondent cost is measured by
time to complete the information on the
envelope. See response to #13. No other
cost is incurred.

Government Cost:
Envelopes: 2,000,000 @ $.02/

eNVEIOPe = ...cccrmrrrirerrmenreerssenes $40,000
Maintenance-dispensing
boxes; collection-envelopes... 90,000
Data analysis and aggrega-
tion 195,000
Overhead 15% ....cummmmerisissmses 48,750
Estimated Annual Cost....... $373,750

(13) About 2,000,000 fee envelopes
would be completed each year. Some
camping users are repeat visitors.
Reading the directions, completing the
information on the fee envelope,
depositing the envelope and placing the
receipt stub on the car dash takes an
average of two minutes to complete. The
burden is 60,000 hours.

(14) This is an increase of 60,000 hours
since the Forest Service has not reported
the burden before.

(15) Information about campground
use is compiled nationwide in the form
of recreation visitor days and recreation
visits and transmitted to the National
Park Service. The National Park Service
publishes a Federal Recreation Fee
Report annually as provided by Section
4(h) of the LWCF and transmits the
report to the Committees on Interior and
Insular Affairs of the United States
House of Representatives and United
States no later than March 31 each year.

Dated: August 25, 1989.
William L. Rice,
Deputy Chief for Administration.
BILLING CODE 3410-11-M
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Eghibit | , Recreatzon Lee Fermit .Em/&/«//oc

508 Recreation Fee Permit Envelope  po

Forest service  paterence FSM 2330)

To Validate, Complete the Foliowing

(Checks accepted - Make checks payabile to USDA-Forest Service)

[3 Amount Enclosed 2 No of Day(s) Paid 3Time and Date Permit
Purchased

4. vehicle License S State 6 Home Zip Code 7. Selected Camp Unit Na. | 8. Na. In Party

¢, Otner Charges 10 Goiden Age or Golden AccessPassport No.| 11, Planned
Departure Date

~MZ > —+Z 0 xd

After completing, detach permit stub ana deposit this envelope in deposit box provided.
F$-23200-26 (3/82

uS currency and checks, drawn on U.S. Banks accepted.
Please 0o not fola bills or checks

B
A
c
K
P
A
N
E
C

0
permit -

USDA
Forest service
petach this permit stub from envelopée and display on

vehicle dasnboard clearly visible from outside.
@ valid only at this site for the aayis) paia beginning

purcnase Date . _ . —— s e -
____{Camper’s Note checkout Time is 2:00 PM)

BE4w =X T

No of Days Pai0 . .

Your suggestions to improve the facilities or services at this
campground.

meq b xo>m

Please deposit suggestions in fee envelope deposit box at the
end of your stay. Thank you! ;

[FR Doc. 88-20556 Filed 8-30-89; 8:45 am]

BILLING CODE 3410-11-C
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DEPARTMENT OF COMMERCE

Agency Form Under Review by the
Office of Management and Budget

(OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: International Trade
Administration.

Title: Overseas Business Interest
Questionnaire.

Form Numbers: Agency—ITA-471P,
OMB—0625-0039.

Type of Request: Extension of the
expiration date of a currently approved
collection.

Burden: 1,000 respondents; 500
reporting hours.

Average Hours per Response: 30
minutes.

Needs and Uses: This collection
allows U.S. firms participating in
overseas trade events sponsored by the
International Trade Administration/U.S.
Department of Commerce an
opportunity to specifically identify their
marketing objective for that specific
event as well as current marketing
activities and status in the specific
foreign markets where the event will
take place. The U.S. and Foreign
Commercial Service/ITA overseas posts
use the information to schedule business
appointments during the trade event,
arrange “blue ribbon” calls on key
agents or distributors identified by
participants prior to an event, and to
issue specific show invitations to
appropriate prospective overseas
business partners. It is critical to pre-
arrange business appointments thus
providing U.S. participants with a
program of high caliber business
appointments,

Affected Public: Businesses or other
for profit; small businesses or
orgnizations.

Frequency: On occasion.

Respondent’s Obligation; Voluntary.

OMB Desk Officer: Donald Arbuckle,
395-7340,

Copies of the above information-
collection proposal can be obtained by
calling or writing DOG Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, Room 6622,
14th and Constitution Avenue, NW,,
Washington. DC 20230.

Written comments and
fecommendations for the proposed
Information collection should be sent to
Donald Arbuckle, OMB Desk Officer,
Room 3208 New Executive Office
Building, Washington, DC 20503,

Dated: August 25, 1989.
Edward Michals,

Departmental Clearance Officer, Office of
Manaogement and Organization,

[FR Doc. 88-20557 Filed 8-30-89; 8:45 am]
BILLING CODE 3510-CW-M

Dated: August 25, 1989,
Edward Michals,

Departmental Clearance Officer, Office of
Management end Organization.

FR Doc. 89-20558 Filed 8-30-89; 8:45 am]
BILLING CODE 3510-CW-M

Agency Form Under Review by the
Office of Management and Budget
(OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U,S.C. chapter 35).

Agency: International Trade
Administration,

Title: NATO ICB Bidders List
Application.

Form Numbers: Agency—ITA-4023P,
OMB—0625-0055.

Type of Request: Extension of the
expiration date of a currently approved
collection.

Burden: 60 respondents; 60 reporting
hours,

Average Hours for Response: 1 hour.

Needs and Uses: NATO international
competitive bidding opportunities for

infrastructure project contracts are open

only to NATO countries’ companies
which have had their eligibility to bid
certified by their respective
governments. The U.S. Department of
Commerce (USDOC) is the executive
agency which certifies U.S. companies’
eligibility, Companies are required to
submit an application to the
International Trade Administration/

USDOC. ITA reviews the application for

completeness and accuracy and

determines a company's eligibility based

on its financial viability, technical
capability, and security clearances of
the U.S. Department of Defense.

Affected Public: Businesses or other
for profit; small businesses or
organizations.

Frequency: On occasion.,

Respondent's Obligation: Required to
obtain or retain a benefit,

OMB Desk Officer: Donald Arbuckle,
395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, Room 6622,
14th and Constitution Avenue, NW.,
Washington, DC 20230,

Written comments and
recommendations for the proposed
information collection should be sent to
Donald Arbuckle, OMB Desk Officer,
Room 3208 New Executive Office
Building, Washington, DC 20503.

International Trade Administration
[A-549-502]

Partial Termination of Antidumping
Duty Administrative Review: Circular
Welded Carbon Steel Pipe and Tube
from Thailand

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce,

ACTION: Notice.

SUMMARY: On April 28, 1989, the
Department of Commerce initiated an
administrative review of the
antidumping duty order on circular
welded carbon steel pipe and tube from
Thailand. The Department is now
partially terminating this review.

Background: On April 28, 1989, the
Department of Commerce published a
notice of initiation of administrative
review of the antidumping duty order on
circular welded carbon steel pipe and
tube from Thailand. This notice stated
that we would review information
submitted by the Thai Hong Steel Pipe
Co,, Ltd. (“Thai Hong"), the Thai Union
Steel Pipe Co., Ltd. (“Thai Union”), and
the Saha Thai Steel Pipe Co. Ltd. (“Saha
Thai") for the period March 1, 1988
through February 28, 1989, Thai Hong
and Thai Union subsequently withdrew
their request for review on July 18, 1989.
Accordingly, the Department is
terminating this review with respect to
Thai Hong and Thai Union but
proceeding with the review with respect
to Saha Thai.

EFFECTIVE DATE: August 31, 1989,

FOR FURTHER INFORMATION:

Contact Alain Letort or Stephen Jacques,
Office of Agreements Compliance,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230, telephone: 202/377-2667
(Letort) or 202/377-0180 (Jacques).

SUPPLEMENTARY INFORMATION:

This notice is published pursuant to
section 751(a)(1) of the Tariff Act of
1930, as amended, 19 U.S.C. 1675(a)(1),
and § 353.22(c)(5) of the Commerce
Department's regulations published in
the Federal Register on March 28, 1989
(54 FR 12742) (to be codified at 19 CFR
353.22(c)(5)).
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Dated: August 4, 1989.
Lisa B. Barry,
Acting Assistant Secretary for Import
Administration,

[FR Doc. 89-20458 Filed 8-30-89; 8:45 am)
BILLING CODE 3510-DS-M -

suMMARY: The Strategic Defense
Initiative Organization Office of
Technology Applications (SDIO/TNO)
has developed the Technology
Applications Information System (TAIS)
to identify emerging Strategic Defense
Initiative technologies with spinoff
potential and expedite the transfer of
these technologies. The SDIO TAIS isa
data base which has recently been
updated to include more than 1,100
unclassified, nonproprietary synopses of
technology innovations available for
review by the commercial sector, feders|
agencies, and researchers. The TAIS
also contains descriptions of
technological innovations and business
opportunities originating from two SDIO
programs: The Innovative Science and
Technology Program and the Small
Business Innovative Research Program,
Any US citizen or corporation can
access the TAIS by computer modem
once a militarily critical technology data
agreement has been completed and
eligibility has been certified by the
Defense Logistics Agency under
provisions of DOD Directive 5230.25,
Control of Unclassified Technical Data
with Military or Space Application. -
Information regarding qualification and
certification for access to militarily
critical technology may be obtained by
calling (800) DLA-DLSC. Information on
use of the TAIS is available by calling
SDIO/TNO at (202) 693-1563.

FOR FURTHER INFORMATION CONTACT:

subject merchandise under investigation
request a postponement of the final
determination following an affirmative
preliminary determination, we are
required, absent compelling reasons to
the contrary, to grant the request.
Accordingly, we are postponing the date
of the final antidumping duty
determination until not later than
December 28, 1989.

Public Comment: In accordance with
353.38 of the Department's regulations, if
requested, we will hold a public hearing
to afford interested parties an
opportunity to comment on the
preliminary determination in the
antidumping duty investigation at 10:00
a.m. on November 3, 1989, at the U.S.
Department of Commerce, Room 3708,
14th Street and Constitution Avenue,
NW., Washington, DC 20230.

Ten copies of the business proprietary
version and five copies of the public
version of case briefs must be submitted
to the Assistant Secretary by October
27, 1989. Ten copies of the business
proprietary version and five copies of
the public version of rebuttal briefs must
be submitted to the Assistant Secretary
by November 1, 1989.

An interested party may make an
affirmative presentation at the public
hearing only on arguments included in
its case brief, and may make a rebuttal
presentation only on arguments included
in its rebuttal brief. Written arguments
should be submitted in accordance with
§ 353.38 of the Commerce Department’s -

[A-588-810]

Postponement of Final Antidumping
Duty Determinaticn and Postponement
of the Public Hearing: Mechanical
Transfer Presses from Japan

AGENCY: International Trade
Administration, Import Administration,
Department of Commerce.

ACTION: Notice.

suMMARY: This notice informs the public
that we have received a request from a
respondent in the antidumping duty
investigation to postpone the final
determination, as permitted by section
735(a)(2)(A) of the Tariff Act of 1930, as
amended.

Based on this request, we are
postponing our final determination as to
whether sales of mechanical transfer
presses from Japan have occurred at
less than fair value until not later than
December 26, 1989. We are also
postponing our public hearing in the
investigation until November 3, 1989.
EFFECTIVE DATE: August 31, 1989.

FOR FURTHER INFORMATICN CONTACT:
James P. Maeder, Jr. at (202) 377-4929, V.
Irene Darzenta at (202) 377-0186 or Mary

S. Clapp at (202) 377-3965, Office of
Antidumping Investigations, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.
SUPPLEMENTARY INFORMATION: On
August 18, 1989, we published a
preliminary determination of sales at
less than fair value of this merchandise.
That notice stated that if the
investigation proceeded normally, we
would make our final determination by
October 24, 1889.

On August 17, 1989, Komatsu, Ltd., a
respoodent which accounts for a
significant proportion of exports of the
subject merchandise to the United
States, requested a postponement of the
final determination in the antidumping
duty investigation until the 135th day
after the date upon which the
preliminary determination was signed,
pursuant to section 735(a)(2)(A) of the
Act. Pursuant to § 353.20(b)(1) of the
Department's regulations published in
the Federa! Register on March 28, 1989
(54 FR 12742) (to be codified at 19 CFR
353.38), if exporters who account for a
significant proportion of exports of the

regulations, and will be considered only
if received within the time limits
specified in this notice.

The U.S. International Trade
Commission is being advised of this
postponement in accordance with

. section 735(d) of the Act. This notice is

published pursuant to section 735(d) of
the Act.

Dated: August 24, 1989,
Eric L Garfinkel,

Assistant Secretary for Import
Administration.

[FR Doc. 89-20457 Filed 8-30-89; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Avaliabliity of the Technology
Appilications Information System
(TAIS)

AGENCY: Strategic Defense Initiative
Organization, Office of Technology
Applications, DoD.

AcTION: Notice.

SDIO/TNO, Room 1E1023, The
Pentagon, Washington, DC 20301-7100,
(202) 693-1563.

Dated: August 25, 1989.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 89-20464 Filed 8-30-89; 8:45 am]
BILLING CODE 3810-01-M

Corps of Engineers, Department of
the Army

Intent to Prepare a Draft
Environmental Impact Statement/
Environmental Impact Report for the
Sacramento Metropolitan Area,
Californla Flood Control Investigation

AGENCY: U.S. Army Corps of Engineers.
DoD.

AcTioN: Notice of intent.

summARY: The proposed action is a
Feasibility Study of flood control
measures in the Sacramento
Metropolitan Area, California. The
purpose of the action is to reduce
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potential flood damages caused by high
flows during major storm events. The
study will examine the feasibility of
providing increased flood protection for
the Sacramento Metropolitan Area. The
study area includes developed areas
along the Sacramento River and Yolo
Bypass from the Fremont Weir
downstream to an area just south of
Freeport. Alternative improvements
being studied are located in Sacramento
and Yolo Counties. A Reconnaissance
Report was prepared for this project in
February 1989 that identified several
acceptable alternatives to be carried
into feasibility studies. A Feasibility
Report will be prepared for this project.
The Draft Environmental Impact
Statement/Environmental Impact Report
(DEIS/EIR) will accompany the
Feasibility Report. This is a document
jointly prepared by the Federal lead
agency (Corps of Engineers) to comply
with the National Environmental Policy
Act and by the State lead agency (The
Reclamation Board) to comply with the
California Environmental Quality Act.
Scoping and Further Information
Contact: Suggestions on the scope of
coverage for environmental impact
evaluations and related information
should be provided in writing to the
District Engineer, U.S. Army Corps of
Engineers, Sacramento District, 650
Capitol Mall, Sacramento, California
95814-4794. Questions may be
addressed to Mr. Mike Welsh, at
telephone (916) 551-1861. Responses
specifically related to the California
Environmental Quality Act requirements
for the DEIR may be directed to Ms.
Analena Bronsen, The Reclamation
Board, Department of Water Resources,
P.0. Box 942836, Sacramento, California,
94236-001 (916) 322-3740.

SUPPLEMENTARY INFORMATION:
1. Proposed Action

The study will determine the
feasibility of providing increased flood
protection to the Sacramento
Metropolitan Area. The Corps of
Engineers will prepare a report on its
findings to be submitted to the United
States Congress.

2. Alternatives

Alternatives being considered in
detail for feasibility studies consist of
(a) No action, (b) Levee modification to
provide higher levels of flood protection
to thg West Sacramento area, (c)
Modification of the Sacramento Weir by
femoving the existing weir gates and
lowering the weir crest, leaving the weir
crest and removing the gates, or
owering the weir and maintaining the
Existing gated operation by modifying
the gates,

3. Scoping Process

a. Close coordination will be
maintained with Federal, State, local
agencies, environmental organizations,
concerned citizens, and other interested
groups. This will be accomplished
through public meetings and interagency
coordination. A scoping notice will be
mailed to the public in August 1989, A
public workshop to identify issues of
concern is tentatively scheduled for
September 1989. A public meeting to
discuss the draft Feasibility Report and
DEIS/EIR is scheduled for August 1950,
Through this Notice of Intent, all
segments of the affected public and
agencies are invited to participate,

.b. An Environmental Information
Paper was prepared for the
Reconnaissance Report, dated February
1989. This effort identified the following
as significant issues that will be
discussed in depth in the DEIS/EIR:
impacts to fish and wildlife resources:
impacts to riparian, wetland, and upland
vegetation; cultural resources,
endangered species, and use changes;
socio-economics; esthetic impacts and
cumulative impacts.

c. The Reclamation Board of the State
of California is the local non-Federal
sponsor for this project. They are
participating with the Corps of
Engineers in the feasibility and
environmental impact studies, and they
would cost share in any improvements
constructed as a result.

d. Significant review and consultation
to be conducted during the preparation
of the DEIS/EIR include coordination
with the U.S. Fish and Wildlife Service
under the Fish and Wildlife
Coordination Act and Endangered
Species Act, consultation with the State
Historic Preservation Officer and
Advisory Council on Historic
Preservation under the National Historic
Preservation Act, and coordination with
the California Water Quality Control
Board and Environmental Protection
Agency on water quality issues under
Section 404 of the Clean Water Act.

4. Availability

The DEIS/EIR is scheduled to be
available for public review and
comment in July 1990.

Dated: August 16, 1989,

Jack A. Le Cuyer,

Colonel, Corps of Engineers, District
Engineer.

[FR Doc. 89-20504 Filed 8-30-89; 8:45 am]|
BILLING CODE 3710-GH-M

Department of the Army

Military Traffic Management
Command; Military Personal Property
Symposium; Open Meeting

Announcement is made of meeting of
the Military Personal Property
Symposium. This meeting will be held
on 14 September 1989 at the Sheraton
Crystal City Hotel, Arlington, Virginia,
and will convene at 0830 hours and
adjourn at approximately 1500 hours.

Proposed Agenda: The purpose of the
symposium is to provide an open
discussion and free exchange of ideas
with the public on procedural changes to
the Personal Property Traffic
Management Regulation, DOD 4500.34R,
and the handling of other matters of
mutual interest concerning the
Department of Defense Personal
Property Shipment and Storage Program.

All interested persons desiring to
submit topics to be discussed should
contact the Commander, Military Traffic
Management Command, ATTN: MTPP-
M, at telephone number 756-1600,
between 0800-1530 hours. Topics to be
discussed should be received on or
before 5 September 1989,

Dated: August 17, 1989.
Kenneth L. Denton,

Alternate Army Liaison Officer With the
Federal Register.

[FR Doc. 89-20699 Filed 8-30-89; 98:01 am]
BILLING CODE 3710-08-M

DEPARTMENT OF ENERGY
Office of Fossil Energy
[FE Docket No. 89-29-NG]

Grand Valley Gas Co.; Order Granting
Blanket Authorization To Import
Natural Gas from Canada

AGENCY: Office of Fossil Energy,
Department of Energy.

ACTION: Notice of order granting blanket
authorization to import natural gas from
Canada.

SUMMARY: The Office of Fossil Energy
(FE) of the Department of Energy (DOE)
gives notice that it has issued an order
granting Grand Valley Gas Company
(Grand Valley) blanket authorization to
import natural gas from Canada. The
order issued in FE Docket No. 88-29-NG
authorizes Grand Valley to import up to
75 Bef of Natural gas during a two-year
period beginning on the date of first
delivery.

A copy of this order is available for
inspection and copying in the Office of
Fuels Programs Docket Room, 3F-056,
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Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9478. The docket room is open
Letween the hours of 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC, August 25, 1989.
Constance L. Buckley,
Deputy Assistant Secretary for Fuels
Programs, Office of Fossil Energy.
[FR Doc. 89-20539 Filed 8-30-89; 8:45 am]
BILLING CODE 8450-01-M

[FE Docket No. 89-51-NG]

Harbert Energy Corp.; Application To
Import Natural Gas From and Export
Natural Gas to Canada and Mexico

AGENCY: Office of Fossil Energy,
Department of Energy.

AcTioN: Notice of application for
blanket authorization to import natural
gas from and export natural gas to
Canada and Mexico.

summAaRY: The Office of Fossil Energy
(FE) of the Department of Energy (DOE)
gives notice of receipt on July 31, 1988,
of an application filed by Harbert
Energy Corporation (Harbert) for
blanket authorization to import up to 100
Ecf, and to export up to 100 Bef,
respectively, of Canadian, Mexican
and/or domestically produced natural
gas for a term of two years, commencing
on the date of first delivery. Harbert
intends to utilize existing pipeline
facilities for transportation of the
volumes to be imported and exported,
and indicates that it would submit
quarterly reports detailing each
transaction.

The application is filed under section
3 of the Natural Gas Act and DOE
Delegation Order No. 0204-111 and
0204-127, Protests, motions to intervene,
notices of intervention, and written
comments are invited.

DATE: Protests, motions to intervene or
notices of intervention, as applicable,
requests for additional procedures and
written comments are to be filed no later
than October 2, 1989.

FOR FURTHER INFORMATION:

Linda Silverman, Office of Fuels
Programs, Office of Fossil Energy, U.S.
Department of Energy, Forrestal
Building, Room 3F-056, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-7249.

Diane J. Stubbs, Natural Gas and
Mineral Leasing, Office of General
Counsel, U.S. Department of Energy,
Forrestal Building, Room 6E-042, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-6667.

SUPPLEMENTARY INFORMATION: Harbert
is a Texas corporation with its principal
place of business in Houston, Texas.
Harbert proposes to import or export
natural gas either for its own account or
as agent on behalf of both suppliers and
purchasers, including local distribution
companies, pipelines, and commercial
and industrial end-users. According to
the application, the authority requested
by Harbert contemplates the following
types of import and export transactions:
(1) Importation of Canadian and
Mexican natural gas for consumption in
U.S. markets; (2) importation of
Canadian natural gas for eventual return
(via export) to Canadian markets; (3)
exportation of domestically produced
natural gas for consumption in Canadian
and Mexican markets; and (4)
exportation of domestically produced
natural gas for eventual return (via
import) to U.S. markets.

According to Harbert, the specific
terms of each transaction would be
negotiated on an individual basis,
including price and volumes, to reflect
market conditions.

The decision on the application for
import authority will be made consistent
with the DOE's gas import policy
guidelines, under which the
competitiveness of an import
arrangement in the markets served is the
primary consideration in determining
whether it is in the public interest (49 FR
6684, February 22, 1984). In reviewing
natural gas export applications, the
domestic need for the gas to be exported
is considered, and any other issues
determined to be appropriate in a
particular case, including whether the
arrangement is consistent with the DOE
policy of promoting competition in the
natural gas marketplace by allowing
commercial parties to freely negotiate
their own trade arrangements. Parties,
especially those that may oppose this
application, should comment in their
responses on these matters as they
relate to the requested import and
export authority. The applicant asserts
that this import/export arrangement will
be competitive and in the public
interest. Parties opposing the
arrangement bear the burden of
overcoming this assertion.

All parties should be aware that if this
blanket import/export application is
granted, the authorization may permit
the import or export of the gas at any
point of entry or exit on the
international boundary where existing
pipeline facilities are located.

Harbert requests that an authorization
be granted on an expedited basis. A
decision on Harbert's request for
expedited treatment will not be made

until all responses to this notice have
been received and evaluated.

NEPA Compliance

The DOE has determined that
compliance with the National
Environmental Policy Act (NEPA), 42
U.S.C. 4321 et seq., can be accomplished
by means of a categorical exclusion. On
March 27, 1989, the DOE published in
the Federal Register (54 FR 12474) a
notice of amendments to its guidelines
for compliance with NEPA. In that
notice, the DOE added to its list of
categorical exclusions the approval or
disapproval of an import/export
authorization for natural gas in cases
not involving new construction.
Application of the categorical exclusion
in any particular case raises a
rebuttable presumption that the action is
not a major Federal action under NEPA,
Unless the DOE receives comments
indicating that the presumption does not
or should not apply in this case, no
further NEPA review will be conducted
by the DOE.

Public Comment Procedures

In response to this notice, any person
may file a protest, motion to intervene
or notice of intervention, as applicable
and written comments. Any person
wishing to become a party to the
proceeding and to have the written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the application. All protests,
motions to intervene, notices of
intervention, and written comments
must meet the requirements that are
specified by the regulations in 10 CFR
Part 590. Protests, motions to intervene
notices of intervention, requests for
additional procedures, and written
comments should be filed with the
Office of Fuels Programs, Fossil Energy.
Room 3F-056, FE-50, Forrestal Building
1000 Independence Avenue, SW.,
Washington, DC 20585. They must be
filed no later than 4:30 p.m. e.s.t,
October 2, 1989,

It is intended that a decisional {ecord
will be developed on the application
through responses to this notice by
parties, including the parties’ written
comments and replies thereto.
Additional procedures will be used as
necessary to achieve a complete
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understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference, or trial-
type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial questions of fact,
law, or policy at issue, show that it is
material and relevant to a decision in

the proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
edvance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, notice to all parties will be
provided. If no party requests additional
procedures, a final opinion and order
may be issued based on the official
record, including the application and
responses filed by parties pursuant to
this notice, in accordance with 10 CFR
590.3186.

A copy of Harbert's application is
available for inspection and copying in
the Office of Fuels Programs Docket
Room, 3F-0586, at the above address. The
docket room is open between the hours
0f 8:00 a.m. and 4:30 p.m., Monday
through Friday, except Federal holidays.

Issued in Washington, DC, August 24, 1989,
Constance L. Buckley,

Depuly Assistont Secretary for Fuels
Frograms, Off:ce of Fossil Energy.

[FR Doc. 89-20540 Filed 8-30-89; 8:45 am)
BILLING CODE 8250-01-M

[FE Docket No. 89-52-NG]

Suncor Inc.; Application To Extend
Elanket Authorization import Natural
Gas From Canada

AGENCY: Office of Fossil Energy,
Department of Energy.

ACTION: Notice of application for
extension of blanket authorization to
import natural gas,

sumMmaRy: The Office of Fossil Energy of
t!ze‘Department of Energy (DOE) gives
notice of receipt on August 3, 1989, of an
application filed by Suncor Inc.

(Suncor), requesting that blanket
authority previously granted in DOE/
ERA Opinion and Order No. 185 (Order
185), issued July 27, 1987 (DOE/ERA
Docket No, 87-13-NG), be extended for
two years beginning on January 1, 1990,

the expiration of its current import

authorization, through the period ending

December 31, 1992. Suncor's existing

blanket import authorization allows it to

import up to a maximum of 38.5 Bcf of

Canadian natural gas. Under the

extension requested, Suncor would be

authorized to import volumes not to
exceed 27.38 Bef of Canadian natural
gas over a two-year period.

The application is filed under section
3 of the Natural Gas Act and DOE
Delegation Order Nos. 0204-111 and
0204-127. Protests, motions to intervene,
notices of intervention, and written
comments are invited.

DATE: Protests, motions to intervene or

notices of intervention, as applicable,

requests for additional procedures and
written comments are to be filed no later

than October 2, 1989.

FOR FURTHER INFORMATION:

Allysen C. Reilly, Office of Fuels
Programs, Fossil Energy, U.S.
Department of Energy, Forrestal
Building, Room 3F-094, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586-9394.

Diane Stubbs, Natural Gas and Mineral
Leasing, Office of General Counsel,
U.S. Department of Energy, Forrestal
Building, Room 6E-042, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586-6667.

SUPPLEMENTARY INFORMATION: Suncor, a

Canadian corporation with its principal

office in Torento, Canada, is an affiliate

of Sun Company, Inc., of Randor,

Pennsylvania, and Ontario Energy

Resources Ltd., a corporation indirectly

owned by the Province of Ontario,

Canada. Under the proposed import

arrangement, the natural gas to be

imported would be owned or controlled
by Suncor and would be sold on a short-
term or spot-market basis to local
distribution companies, natural gas
marketers and industrial end-users in
the midwestern United States. The
specific terms of each import and sale
would be negotiated on an individual
basis including the price and volumes.

The proposed import would enter the

United States at a point on the

international boundary near Port of

Morgan, Montana, and would be

transported through the facilities of

Northern Border Pipeline Company,

Northern Natural Gas Company, Natural

Cas Pipeline Company of America, and

ANR Pipeline Company. No new

facilities are required to transport the

imported natural gas.

The decision on the application for
import authority will be made consistent
with the DOE's gas import policy
guidelines, under which the
competitiveness of an import

arrangement in the markets served is the
primary consideration in determining
whether it is in the public interest {49 FR
6684, February 22, 1984). Parties that
may oppose this application should
comment in their responses on the issue
of competitiveness as set forth in the
policy guidelines. The applicant asserts
that this import arrangement will be
competitive and thus in the public
interest. Parties opposing the
arrangement bear the burden of
overcoming this assertion.

NEPA Compliance

The DOE has determined that
compliance with the National
Environmental Policy Act (NEPA), 42
U.5.C. 4321, et segq., can be accomplished
by means of a categorical exclusion. On
March 27, 1989, the DOE published in
the Federal Register (54 FR 12474) a
notice of amendments to its guidelines
for compliance with NEPA. In that
notice, the DOE added to its list of
categorical exclusions the approval or
disapproval of an import/export
authorization for natural gas in cases
not involving new construction.
Application of the categorical exclusion
in any particular case raises a
rebuttable presumption that the DOE’s
action is not a major Federal action
under NEPA. Unless the DOE receives
comments indicating that the
presumption does not or should not
apply in this case, no further NEPA
review will be conducted by the DOE.

Public Comment Procedures

In response to this notice, any person
may file a protest, motion to intervene
or notice of intervention, as applicable,
and written comments. Any person
wishing to become a party to the
proceeding and to have the written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the application. All protests,
motions to intervene, notices of
intervention, and written comments
must meet the requirements that are
specified by the regulations in 10 CFR
Part 590. Protests, motions to intervene,
notices of intervention, requests for
additional procedures, and written
comments should be filed with the
Office of Fuels Programs, Fossil Energy,
Room 3F-056, FE-50, Forrestal Building,
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1000 Independence Avenue, SW.,
Washington, DC 20585. They must be
filed no later than 4:30 p.m., e.d.t,,
October 2, 1989.

It is intended that a decisional record
will be developed on the application
through responses to this notice by
parties, including the parties' written
comments and replies thereto.
Additional procedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference, or trial-
type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial question of fact,
law, or policy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, notice will be provided to all
parties. If no party requests additional
procedures, a final opinion and order
may be issued based on the official
record, including the application and
responses filed by parties pursuant to
this notice, in accordance with 10 CFR
580.316,

A copy of Suncor's application is
available for inspection and copying in
the Office of Fuels Programs Docket
Room, 3F-056 at the above address. The
docket room is open between the hours
of 8:00 a.m. and 4:30 p.m., Monday
through Friday, except Federal holidays.

Issued in Washington, DC, August 24, 1989.
Constance L. Buckley,
Deputy Assistant Secretary for Fuels
Programs, Office of Fossil Energy.
[FR Doc. 89-20538 Filed 8-30-89; 8:45 am]
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTICN
AGENCY

TSCA Chemical Testing; Receipt of
Test Data

[OPTS-44536; FRL 3637-6]

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the
receipt of test data on C9 Aromatic
Hydrocarbon Fraction (CAS Nos. 25550~
14-5, 526-73-8, 108-67-8, and 95-63-6),
submitted pursuant to a final test rule
under the Toxic Substances Control Act
(TSCA). This notice also announces the
receipt of test data for 2, 6-dichloro-4-
nitroaniline (CAS No. 99-30-9),
submitted pursuant to a testing consent
order under TSCA. Publication of this
notice is in compliance with section 4(d)
of TSCA.

FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Director,
Environmental Assistance Division (TS-
799), Office of Toxic Substances,
Environmental Protection Agency, Rm,
EB-44, 401 M St., SW., Washington, DC
20460, (202) 554-1404, TDD (202) 554-
0551.

SUPPLEMENTARY INFORMATION: Section
4(d) of TSCA requires EPA to publish a
notice in the Federal Register reporting
the receipt of test data submitted
pursuant to test rules promulgated under
section 4(a) within 15 days after it is
received. Under 40 CFR 790.60, all TSCA
section 4 consent orders must contain a
statement that results of testing
conducting pursuant to these testing
consent orders will be announced to the
public in accordance with section 4(d).

1. Test Data Submissions

Test data for C9 Aromatic
Hydrocarbon Fraction was submitted by
the American Petroleum Institute, on
behalf of the manufacturers of the C9
Aromatic Hydrocarbon Fraction,
pursuant to a test rule at 40 CFR
799.2175. It was received by EPA on
August 14, 1989. The submission
describes a 3-generation reproduction/
fertility study in rats with C9 aromatic
hydrocarbons. Reproductive effects
testing is required by this test rule.

Test data for 2,6-dichloro—4-
nitroaniline was submitted by the
Synthetic Organic Chemical
Manufacturers Association, Inc.,
(SOCMA), on behalf of the Upjohn
Company, pursuant to a testing consent
order at 40 CFR 789.5000. It was
received by EPA on August 7, 1989. The
submission describes the early life stage
toxicity of 2,6-dichloro—<4-
nitrobenzenamine to rainbow trout
(slamo gairdneri). Toxicity testing is
required by this consent order.

EPA has initiated its review and
evaluation process for these data
submissions. At this time, the Agency is
unable to provide any determination as
to the completeness of the submissions.

I1. Public Record

EPA has established a public record
for this TSCA section 4(d) receipt of

data notice (docket number OPTS-
445386). This record includes copies of al]
studies reported in this notice. The
record is available for inspection from 8
a.m. to 4 p.m., Monday through Friday,
except legal holidays, in the TSCA
Public Docket Office, Rm. NE-G004, 401
M St., SW., Washington, DC 20460.

Authority: 15 U.S.C. 2603.

Dated: August 22, 1989.
Joseph J. Merenda,
Director, Existing Chemical Assessment
Division, Office of Toxic Substances.
[FR Doc. B9-20577 Filed 8-30-89; 8:45 am]
BILLING CODE 8560-50-M

EXPORT-IMPORT BANK OF THE
UNITED STATES

Open Meeting of the Advisory
Committee

sUMMARY: The Advisory Committee was
established by Public Law 98-181,
November 30, 1983, to advise the Export-
Import Bank on its programs and to
provide comments for inclusion in the
reports of the Export-Import Bank to the
United States Congress.

TIME AND PLACE: Tuesday, September
19, 1989, from 9:30 a.m. to 12:00 noon.
The meeting will be held at Eximbank in
Room 1143, 811 Vermont Avenue, NW,,
Washington, DC 20571,

Agenda: The meeting agenda will
include a discussion of the following
topics: Financial Report, Congiessional
Matters, Reinvolving Financial
Institutions, Tied Aid Credit Status, and
other topics.

Public Participation: The meeting will
be open to public participation; and the
last 15 minutes will be set aside for oral
questions or comments. Members of the
public may also file written statement(s)
before or after the meeting. In order to
permit the Export-Import Bank to
arrange suitable accommodations,
members of the public who plan to
attend the meeting should notify Joan P.
Harris, Room 935, 811 Vermont Avenue,
NW., Washington, DC 20571, (202) 566-
8871, not later than September 18, 1989.
If any person wishes auxiliary aids
(such as a language interpreter) or other
special accommodations, please contact,
prior to September 14, 1989, the Office of
the Secretary, Room 935, 811 Vermont
Avenue, NW., Washington, DC 20571,
Voice: (202) 566-8871 or TDD: (202) 535
3913.

FURTHER INFORMATION: For fu_rthgr
information, contact Joan P. Harris,
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Room 935, 811 Vermont Avenue, NW.,
Washington, DC 20571, (202) 566-8871.
Joan P. Harris,

Corporate Secretary.

[FR Doc. 89-20503 Filed 8-30-89; 8:45 am]
BILLING CODE 8620-01-M

FEDERAL RESERVE SYSTEM

Canadian Imperial Bank of Commerce,
Toronte, Ontarlo, Canada; Proposal To
Engage in Placement as Agent of Debt
and Equity Securities

Canadian Imperial Bank of
Commerce, Toronto, Ontario, Canada
(“Canadian Imperial"), has applied,
pursuant to section 4(c)(8) of the Bank

lolding Company Act (12 U.S.C. -
1843(c)(8}) and § 225.23(a), of the Board's
Regulation Y (12 CFR 225.23(a)), for
permission for its subsidiary Wood
Gundy Corp., New York, New York
(“Company”), to engage in the
placement, as agent for issuers, of debt
and equity securities.

Company is currently authorized to
engage in providing various types of
brokerage and investment and financial
advisory services, as well as underwrite
and deal in obligations of the United
States, general obligations of states and
their political subdivisiens, and other
obligations that state member banks are
authorized to underwrite and deal in
under 12 1.S,C. 24 and 335.

Canadian Imperial has applied to
engage in the placement, as agent for
issuers, of all types of securities within
the following limitations: (i) Company
will act enly as agent, without recourse,
solely upon the crder and for the
account of clients, and will not assume
any credit or market risk with respect to
the securities privately placed; (i)
Company will remain a broker-dealer
registered with the Securities and
Exchange Commission and subject to
the registration, record-keeping,
reporting and other fiduciary standards
of the Securities Exchange Act of 1934,
as amended, and of the National
Association of Securities Dealers, Inc;
(iii) Company will be maintained, and
will hold itself ot to the public, as a
separate and distinct corporate entity
with its own properties, assets,
liabilities, books and records, will
conduct its business separate from its
affiliates, with its egreements with
clients indicating that it is solely
responsible for its contractual
obligations and commitments, and will
maintain offices separate from those of
any bank or thrift subsidiary of
Canadian Imperial or any U.S. branch or
egency of Canadian Imperial; (iv)
Company will comply with the

provisions of the Securities Act with
respect to each private placement of
securities; (v) Company will place
securities only with a limited number of
financially sophisticated institutions and
individuals, and will not offer securities
to the general public or make any
general solicitation or advertisement of
the securities it privately places
(Company will not engage in “best
efforts” underwriting as part of the
proposed activities); and (vi) Company
will not purchase or repurchase for its
own account any securities privately
placed by the Company or inventory
(whether overnight or otherwise) unsold
portions of an issue; however, Company
may, subject to the Board'’s approval of
Canadian Imperial's pending application
to underwrite and deal to a limited
extent in debt and equity securities,
purchase or repurchase for its own
account any securities privately placed
or inventory any unsold securities (gross
revenues derived from the latter
activities would be included in the gross
revenues that Company derives from
ineligible securities activities).

In addition, (viii) neither Canadian
Imperial nor any of its subsidiaries will
provide any letter of credit or other
guaranliee arrangement to support any
securities placed by the Company; (viii)
neither Canadian Imperial nor any of its
subsidiaries will knowingly make loans
to issuers of securities placed by the
Company that are the functional
equivalent of purchasing the securitics
for the account of Canadian Imperial or
such subsidiary and Canadian Imperial
and its subsidiaries will assure
themselves, and maintain appropriate
documentary records demonstrating,
that any advances by them to an issuer
of securities being placed by the
Cempany are not used to repay such
securities {or any interest or dividends
thereon) or to cover any unsold portion
of such securities [i.e., any credit
extended to such issuers by Canadian
Imperial or its subsidiaries will be under
different terms, at diiferent times and
for different purposes than the securities
being placed by the Company or will
have substantial participation by
unaffiliated lenders, and will contain
terms nio more favorable to persons who
use the Company's private placement
services than to persons who do not use
such services); (ix) no U.S. bank, thrift or
trust or investment advisory subsidiary
of Canadian Imperial and no U.S.
branch or agency of Canadian Imperial
will purchase, as a trustee or in any
other fiduciary capacity, for accounts
over which it has investment discretion
securities placed by the Company
unless, in any such case, such purchase
is specifically authorized under the

instrument creating the fiduciary
relationship, by court order, or by law of
the jurisdiction under which the trust is
administered; (x) no U.S. bank, thrift or
trust or investment advisory subsidiary
of Canadian Imperial and no U.S.
branch or agency of Canadian Imperial
will provide investment advice with
respect to securities placed by the
Company or will advertise or distribute
sales literature concerning such
securities and, where any bank or
lending effiliate of the Company has a
material lending relationship with an
issuer of securities being placed by the
Company, as required by the securities
laws the Company will disclose the
existence of that relationship to each
purchaser of that issuer's securities and
whether the proceeds of the issue will
be used to repay outstanding debt to
aifiliates (such disclosure would
describe the difference between
Company and Canadian Imperial and
Canadian Imperial's subsidiary banks);
(xi) there will be no officer, director or
employee interlocks between the
Company and any of Canadian
Imperial's U.S. bank or thrift
subsidiaries or any U.S, branch or
agency of Canadian Imperial; and (xii)
no U.S. bank or thrift affiliate of
Canadian Imperial and no U.S. branch
or agency of Canadian Imperial shall
disclose to the Company, nor shall the
Company disclose to an affiliated U.S.
bank or thrift or U.S. branch or agency
of Canadian Imperial, any nonpubic
customer information (including an
evaluation of the creditworthiness of an
issuer or other customer of that bank or
thrift, or underwriting subsidiary)
without the consent of that customer.

The Board has not previously
determined that the proposed activities
are permissible under section 4{c)(8) of
the Bank Holding Company Act. Section
4(c)(8) of the Act, provides that a bank
holding company may, with Board
approval, engage in any activity “which
the Board after due notice and
opportunity for hearing has determined
(by order or regulation) to be so closely
related to banking or managing or
controlling banks as to be a proper
incident thereto."

Canadian Imperial contends that the
proposed activities are closely related to
banking because banks have provided
such services for many years, and
because such activities are
operationally and functionally
equivalent to many traditional
commercial banking functions.

In determining whether an activity is
a proper incident to banking, the Board
must consider whether the proposal may
“reasonably be expected to produce
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benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices.”
Canadian Imperial maintains that
approval of the application can be
expected to increase competitiveness of
Company, particularly since the
Company has special expertise in
providing such services in the cross-
border market between the United
States and Canada.

Canadian Imperial contends that the
proposed activities would not result in
adverse effects as the potential conflicts
of interest that might be said to arise are
no different from those arising from the
private placement activities approved
by the Board in Bankers Trust New
York Corporation, 73 Federal Reserve
Bulletin 138 (1987). Canadian Imperial
also states that any adverse effects are
adequately addressed by the above
proposed limitations as well as by the
anti-fraud prohibitions of the Securities
Act and the Securities Exchange Act of
1934, the NASD Rules of Fair Practice,
the anti-tying provisions of the banking
and antitrust laws, ERISA, and sections
23A and 23B of the Federal Reserve Act.

Canadian Imperial contends that the
proposed activities do not raise an issue
under section 20 of the Glass-Steagall
Act (12 U.S.C. 377), relying on Securities
Industry Ass’n v. Board of Governors,
807 F.2d 1052 (D.C. Cir. 1986), cert.
denied, 107 S.Ct 3228 (1987). Section 20
of the Glass-Steagall Act prohibits the
affiliation of a member bank, with a firm
that is “engaged principally" in the
“underwriting, public sale or
distribution” of securities.

Any request for a hearing on this
application must comply with § 262.3(e)
of the Board's Rules of Procedure (12
CFR 262.3(e)).

The application may be inspected at
the offices of the Board of Governors or
the Federal Reserve Bank of New York.

Any comments or requests for hearing
should be submitted in writing and
received by William W, Wiles,
Secretary, Board of Governors of the
Federal Reserve System, Washington,
DC 20551, not later than September,
1989.

Board of Governors of the Federal Reserve
System, August 25, 1989.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 89-20488 Filed 8-30-89; 8:45 am]
BILLING CODE 6210-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control

Tabulation of Natality Vital Statistics
Data by Race of Mother

AGENCY: Centers for Disease Control
(CDC), Public Health Service, HHS.

ACTION: Notice.

sumMARY: The National Center for
Health Statistics, CDC, provides notice
of a change in the tabulation of most
natality data as derived from the birth
certificate. Tabulations will be made
according to race of the mother, rather
than the race of the child, which had
been assigned by an algorithm.

DATE: This change will be made
beginning with reports involving data
for the calendar year 1989.

FOR FURTHER INFORMATION CONTACT:
John E. Patterson, Director, Division of
Vital Statistics, National Center for
Health Statistics, CDC, telephone: (301)
436-8951.

SUPPLEMENTARY INFORMATION:
Background

The National Center for Health
Statistics (NCHS) has for many years
tabulated natality data by the race of
the child as determined through an
algorithm based on the race of the
parents, as reported on the live birth
certificate. This is done as follows:
When only one parent is white, the child
is assigned the other parent's race or
national origin. When neither parent is
white, the child is assigned the father’s
race or national origin with one
exception; if either parent is Hawaiian
or part-Hawaiian, the child is assigned
to Hawaiian. If race is missing for one
parent, the child is assigned the race of
the parent for whom race is given.

Ethnicity is coded and tabulated as a
separate item in NCHS data systems.
Beginning with data year 1978, when
several States added an Hispanic origin
item to their birth record, NCHS began
to tabulate and publish natality data by
the Hispanic origin of the mother.

Change

Beginning with data year 1989, NCHS
will tabulate and report most natality
data on the basis of the race of the
mother. Criteria for reporting the race of
the parents will be unchanged, and will
continue to reflect the response of the
informant (usually the mother). Natality
data on Hispanic origin will continue to
be tabulated according to the Hispanic
origin of the mother.

Rationale

New procedures for tabulations are
being instituted at this time in an effort
to more accurately produce natality dats
by racial group. Several related events
influenced this decision: Most important
is the regular decennial revision of the
certificates of live birth, which was
implemented in most States in 1889,
These certificates include many new
items which are related to the mother,
including alcohol and tobacco use,
weight gain, medical risk factors, and
complications of labor and/or delivery.
It is appropriate to use the race of the
mother in tabulating these items. Many
of the other items that have been on the
birth certificate since at least 1968 are
also characteristics of the mother, These
include age, education, the month that
pregnancy prenatal care began, number
of prenatal visits, marital status, and
date of last live birth. With the 1989
revisions, most States will include an
Hispanic origin item. The proposed
change will provide for tabulation of
both race and Hispanic origin according
to the same procedures.

Over the years, the percent of births
where parents were not of the same race
has been increasing. In 1968, these births
accounted for only 1.0 percent of births;
by 1987 this had increased to 3.0
percent. In addition, the percent of
births with father's race missing on the
birth certificate has increased from 7.0
in 1968 to 13.3 in 1987. These births are
already assigned the race of the mother
on a de facto basis. Tabulation using the
race of mother will provide for a more
uniform approach,

Impact of Change

The effect of this change will be to
increase the quality of the data on
pregnancy outcome among minorities.
For example, tabulations are now based
on race of child and Hispanic origin of
the mother. Health indicators such as
low birth weight and use of prenatal
care will be consistently related to
maternal characteristics, rather than an
arbitrary combination of maternal and
paternal characteristics. These changes
will be especially important for racial
categories other than black or white. For
example, the infant mortality rate (IMR)
for American Indians based on race of
child was 10.7 deaths per 1,000 live
births in 1983. If race of mother had
been used the IMR would have been
13.5. The latter rate is much closer to the
rate obtained using NCHS' program of
linking birth and infant death files (14.3),
the results of which are not generally
available as quickly as the standard
vital statistics rates.
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Implementation

The NCHS will take several steps to
allow for continuity in analysis of data
by race during this period. Key
tabulations for 1989 and 1990, including
all trend tables, will show data for both
race of mother and race of child. This
will provide a “bridge” so the effects of
this change can be separated from real
changes in the data. Public use data
tapes for these years will continue to
include the race of the mother, father,
and child, continuing a series beginning
with the 1968 data year. In 1991 and
subsequent years, the tapes will include
both race of mother and father so that
users can continue to use the algorithm
to derive race of child if they desire. In
addition to the “bridge" data in trend
tables of the regular publications, a
special report will be prepared showing
more information on the comparahility
of the two methods of tabulation. In
trend studies every effort will be made
to assist the reader in assessing the
long-term impact of the change.

Dated: August 24, 1989,

Robert L, Foster,

Acting Director, Office of Program Support,
Centers for Disease Control.

[FR Doc. 8320483 Filed 8-30-89; 8:45 am]
BILLING CODE 4180-18-M

Food and Drug Administration
[Docket No. 88F-0338]

E.l. du Pont de Nemours and Co.; Fiiing
of Food Additive Petition

AGENCY: Food and Drug Administration.
ACTION: Notice.

sumMARY: The Food and Drug
Administration (FDA) is announcing
that E.I. du Pont de Nemours and Co,.
has filed a petition proposing that the
food additive regulations be amended to
provide for the safe use of maleic
anhydride grafted onto ethylene-vinyl
acetate copolymers, and fumaric acid
and maleic anhydride grafted onto
certain olefin polymers for use in
contact with food,

FOR FURTHER INFORMATION CONTACT:
Vir D, Anand, Center for Food Safety
and Applied Nutrition (HFF-335), Food
and Drug Administration, 200 C St Sw.,
Washington, DC 20204, 202-472-5690.
SUPPLEMENTARY INFORMATION: Under
the Federal Food, Drug, and Cosmetic
Act (sec. 409(b)(5) (21 U.S.C. 348(b)(5)}),
notice is given that a petition (FAP
9B4163) has been filed by E.I. du Pont de
Ngmours and Co., 1007 Market St.,
Wilmington, DE 19898, proposing that

§ 1771350 Eth vlene-vinyl acetate
copolymers (21 CFR 177.1350) and

§ 177.1520 Olefin polymers (21 CFR
177.1520) of the food additive
regulations be amended to provide for
the safe use of fumaric acid and maleic
anhydride grafted onto certain olefin
polymers, and maleic anhydride grafted
onto ethylene-vinly acetate copolymers
for use in contact with food.

The potential environmental impact of
this action is being reviewed. If the
agency finds that an environmental
impact statement is not required and
this petition results in a regulation, the
notice of availability of the agency's
finding of no significant impact and the
evidence supporting that finding will be
published with the regulation in the
Federal Register in accordance with 21
CFR 25.40(c).

Dated: August 18, 1989.
Richard J. Ronk,

Deputy Directer, Center for Food Sefety and
Applied Nutrition.

[FR Doc. 89-20491 Filed 8-30-89; 8:45 am|]
BILLING CODE 4160-01-M

[Docket No, 88G-0316]

AVEBE America, Inc.; Filing of Petition
for Affirmation of GRAS Status

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that AVEBE America, Inc., has filed a
petition (GRASP 9G0353), proposing to
affirm that maltodextrin derived from
potato starch is generally recognized as
safe (GRAS) as a direct human food
ingredient.

DATES: Comments by October 30, 1989.

ADDRESSES: Written comments to the
Dockets Management Branch (HFA-

305), Food and Drug Administration, Rm.

4-62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
Daniel N. Harrison, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-426-
5487.

SUPPLEMENTARY INFORMATION: Under
the Federal Food, Drug, and Cosmetic
Act (sec. 201(s), 409, 72 Stat. 1784-1788
as amended (21 U.S.C. 321(s), 348)) and
the regulations for affirmation of GRAS
status in § 170.35 (21 CFR 170.35), notice
is given that AVEBE America, Inc.,
Princeton Corporate Center, 4
Independence Way, Princeton, NJ 08450,
has filed a petition (GRASP 9G0353)
proposing that maltodextrin derived
from potato starch be affirmed as GRAS

for use as a direct human food
ingredient.

The petition has been placed on
display at the Dockets Management
Branch (address above).

Any petition that meets the
requirements outlined in 21 CFR 170.30
and 170.35 is filed by the agency. There
is no prefiling review of the adequacy of
data to support a GRAS conclusion.
Thus, the filing of a petition for GRAS
affirmation should not be interpreted as
a preliminary indication of suitability for
GRAS affirmation.

The potential environmental impact of
this action is being reviewed. If the
agency finds that an environmental
impact statement is not required and
this petition results in a regulation, the
notice of availability of the agency's
finding of no significant impact and the
evidence supporting that finding will be
published with the regulation in the
Federal Register in accordance with 21
CFR 25.40(c).

Interested persons may, on or before
Octeber 30, 1983, review the petition
and/or file comments (two copies,
identified with the docket number found
in brackets in the heading of this
document) with the Dockets
Management Branch (address above).
Comments should include any available
information that would ke helpful in
determining whether the substance is, or
is not, GRAS for the proposed use. A
copy of the petition and received
comments may be seen in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

Dated: August 16, 1989.

Richard J. Ronk,

Deputy Director, Center for Food Safety and
Applied Nutrition,

[FR Doc. 89-20480 Filed 8-30-89; 8:45 am]
BILLING CODE 4150-01-84

National Institutes of Healih
National Cancer Institute; Meetings

Pursuant to Public Law 82-463, notice
is hereby given of the meeting of the
National Cancer Advisory Board,
National Cauncer Institute, September
18-19, 1989, Building 31C, Conference
Room 6, 6th Floor, National Institutes of
Health, 9000 Rockville Pike, Bethesda,
Maryland, 20892. Meetings of the
Subcommittees of the Board will be held
at the times and places listed below.
Portions of the Board meeting and its
Subcemmittees will be open to the
public to discuss issues relating to
committee business as indicated in the
notice. Attendance by the public will be
limited to space available.
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Portions of the meeting will be closed
to the public as indicated below in
accerdance with the provisions set forth
in sections 552b(c)(4) and 552b(c)(6), title
5, U.S.C. and section 10(d) of Public Law
92-463, for the review, discussion and
evaluation of individual grant
applications. These applications and the
discussions could reveal confidential
trade secrets or commercial property
such as patentable material, and
personal information concerning
individuals associated with the
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

The Subcommittee on Planning and
Budget will be closed to the public as
indicated below in accordance with the
provisions set forth in section
552(c)(9)(B), title 5, U.S.C. and section
10(d) of Public Law 92463, to discuss
the status of the 1990 budget markup
and the 1991 budget.

Mrs, Winifred ]J. Lumsden, Committee
Management Officer, National Cancer
Institute, 9000 Rockville Pike, Building
31, Room 10A06, National Institutes of
Health, Bethesda, Maryland 20892 (301/
496-5708) will provide a summary of the
meeting and rosters of the Board
members, upon request.

Name of Committee: Subcommittee on
Cancer Centers

Executive Secretary: Ms. Judith Whalen,
Building 31, Room 11A19, Bethesda,
MD 20892 (301) 496-5515

Date of Meeting: September 17, 1989

Place of Meeting: Building 31C,
Conference Room 7

Open: 6 p.m. to adjournment

Agenda: To discusss progress on the
guidelines for comprehensive cancer
centers and the 5-year plan for the
Cancer Centers Program.

Name of Committee: Subcommittee on
Planning and Budget

Executive Secretary: Judith Whalen,
Building 31, Room 11A19, Bethesda,
MD 20892 (301) 496-5515

Date of Meeting: September 17

Pilace of Meeting: Building 31C,
Conference Room 8

Closed: 7:30 p.m. to 8 p.m.

Agenda: To discuss the status of the
1990 budget markup and 1991 budget

Open: 8 pm. to adjournment

Agenda: To discuss the 1989-1990
Biennial Report of the NCAB.

Name of Committee: Working Group of
the Subcommittee on Agenda

Executive Secretary: Dr. Paulette S.
Cray, Westwood Building, Room 852,
Bethesda, MD 20892 (301) 4967173

Date of Meeting: September 18

Place of Meeting: Building 31A, Room
10A03

Open: 12:30 p.m.—Lunch Meeting
Agenda: To continue discussion of the
format of NCAB meetings.

Name of Committee: Subcommittee on
Special Actions for Grants

Executive Secretary: Mrs. Barbara S,
Bynum, Building 31, Room 10A03,
Bethesda, MD 20892 (301) 496-5147

Date of Meeting: September 18

Place of Meeting: Building 31C,
Conference Room 8

Closed: 1:30 p.m. to adjournment

Agenda: Review and discussion of
individual grant applicaticns.

Name of Committee: AIDS
Subcommittee

Executive Secretary: Joyce
O'Shaughnessy, Building 31A, Room
11A23, Bethesda, MD 20892 (301) 496~
3505

Date of Meeting: September 18

Place of Meeting: Building 31C,
Conference Room 8

Open: Following NCAB

Agenda: Discussion of a review of the
AIDS program.

Name of Committee: Subcommittee on
Environmental Carcinogenesis

Executive Secretary: Dr. Richard
Adamson, Building 31, Room 11A03,
Bethesda, MD 20892 (301) 496-6618

Date of Meeting: September 18

Place of Meeting: Building 31C,
Conference Room 7

Open: 6 p.m. to adjournment

Agenda: To review data on the hazard
assessment of daminozide.

Name of Committee: National Cancer
Advisory Board

Executive Secretary: Mrs. Barbara
Bynum, Building 31, Room 10A03,
Bethesda, MD 20892 (301) 496-5147

Date of Meeting: September 18-19

Place of Meeting: Building 31C,
Conference Room 6

Open: September 18, 8:30 a.m. to recess,
September 19, 8:00 a.m. to
adjournment

Agenda: Reports on activities of the
President's Cancer Panel; the
Director's Report on the National
Cancer Institute; Subcommittee
Reports; and New Business.

Catalog of Federal Domestic Assistance
Progam Numbers: (13.392, Project grants in
cancer construction; 13,393, Project grants in
cancer cause and prevention; 13.394, Project
grants in cancer detection and diagnosis;
13.395, Project grants in cancer treatment;
13.396, Project grants in cancer biology;
13.397, Project grants in cancer centers
support; 13.388, Project grants in cancer
research manpower; and 13.399, Project
grants and contracts in cancer control)

Dated: August 21, 1989.
Betty ]. Beveridge,
Committee Management Officer, NIH.
[FR Doc. 89-20478 Filed 8-30-89; 8:45 am|
BILLING CODE 4140-01-M

National Eye Institute; The National
Advisory Eye Council; Meeting

Pursuant to Public Law 92-463, notice
is hereby given of the meeting of the
National Advisory Eye Council,
National Eye Institute, September 14,
1989, Building 31C, Conference Room 7,
National Institutes of Health, Bethesda,
Maryland.

This meeting will be open to the
public from 8:00 a.m. until
approximately 11:30 a.m. on Thursday,
September 14. Following opening
remarks by the Director, National Eye
Institute, there will be presentations by
the staff of the Institute concerning
Institute programs and various research
assistance mechanisms. Attendance by
the public will be limited to space
available.

In accordance with provisions set
forth in sections 552b(c)(4) and
552b(c)(6), title 5, U.S.C. and section
10(d) of Public Law 92-463, the meeting
will be closed to the public from
approximately 11:30 a.m. until closing on
September 14 for the review, discussions
and evaluation of individual grant
applications. These applications and the
discussions could reveal confidential
trade secrets or commercial property
such as patentable material, and
personal information concerning
individuals associated with the
applications, the disclosures of which
would constitute a clearly unwarranted
invasion of personal privacy.

The Vision Research Program
Planning Subcommittee will meet on
Friday, September 15, 1989, from 9:00
a.m. until noon, in Building 31C,
Conference Room 7, National Institutes
of Health, Bethesda, Maryland.
Attendance by the public will be limited
to space available.

Ms. Lois DeNinno, Committee
Management Officer, National Eye
Institute, Building 31, Room 6A08,
National Institutes of Health, Bethesda,
Maryland 20892, (301) 496-9110, will
provide a summary of meeting, roster of
committee members, and substantive
program information upon request.

(Catalog of Federal Domestic Assistance
Programs, Nos. 13.867, Retinal and Choroidal
Diseases; 13.888, Anterior Segment Diseases
Research; and 13.871, Strabismus, Amblyopia
and Visual Processing; National Institutes of
Health.)
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Dated: August 21, 1988,
Betty J. Beveridge,
Committee Management Officer, NIH.
[FR Doc. 89-20479 Filed 8-30-89; 8:45 am]
BILLING CODE 4140-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Emergency Exemption; Issuance

On 16 August 1989, the U.S. Fish &
Wildlife Service Region One Regional
Director’s permit number 702631 was
amended to include the desert tortoise
[Gopherus =(Scaptochelys, =Xerbates)
agassizii]. The 30-day public comment
period, required by the Endangered
Species Act was waived in accordance
with section 10(c) of the Endangered
Species Act. The Fish & Wildlife Service
determined that an emergency affecting
the health and life of specimens of
endangered species existed, and no
reasonable alternative was available to
the applicant. The desert tortoise
population is suffering from a
respiratory virus. Valuable information
needed to control the epidemic would
have been lost, because animals being
monitored in the wild were likely to
begin hibernation before the 30-day
comment period had elapsed and would
not have been locatable for testing.
These animals are scheduled to be
recaptured and have blood samples
drawn during the next 30 days.

Dated: August 25, 1989,
R.K. Robinson,

Chief, Branch of Permits, Office of
Management Authority.

[FR Doc. 89-20548 Filed 8-30-89; 8:45 em)
BILLING CODE 4310-55-M

Bureau of Land Management
[(WY-920-08-4120~11); WYW117055]

sﬁ’al Exploration License; Cheyenne,

AGENCY: Bureau of Land Management,
Interior,

ACTION: Invitation for Coal Exploration
License,

SumMARY: Powder River Coal Company
hereby invites all interested parties to
participate on a pro rata cost sharing
basis in its coal exploration program
concerning federally owned coal
underlying the following described land
in Campbell County, Wyoming:

T.41N., R. 70 W., 6th P.M., WY, Sec. 8: Lots

4,10, SW¥NW %, -Sec. 17: Lots 3,6, 11, 14;
Containing 280.14 acres.

All of the coal in the above land
consists of unleased Federal coal, within
the Powder River Basin known coal
leasing area. The purpose of the
exploration is to establish the thickness
of the Wyo-Dak Anderson coal seam.
ADDRESSES: A detailed description of
the proposed drilling program is
available for review during normal
business hours in the following offices
(under serial number WYW117055):
Bureau of Land Management, 2515
Warren Avenue, Cheyenne, Wyoming
82003; and Bureau of Land Management,
1701 East “E" Street, Casper, Wyoming
82601.

SUPPLEMENTARY INFORMATION: This
notice of invitation will be published in
a newspaper once each week for two
consecutive weeks beginning the week
of August 28, 1989, and in the Federal
Register. Any party electing to
participate in this exploration program
must send written notice to both the
Bureau of Land Management and to
Powder River Coal Company no later
than 30 days after publication of this
invitation in the Federal Register. The
written notice should be sent to the
following addresses: Mr. Ronald J. Braig,
Powder River Coal Cempany, Caller Box
3034, Gillette, Wyoming 82717 and the
Bureau of Land Management, Wyoming
State Office, Branch of Mining Law and
Solid Minerals, P.O. Box 1828,
Cheyenne, Wyoming 82003-1828.

The foregoing is published in the
Federal Register pursuant to title 43
Code of Federal Regulations, § 3410.2-
1(c)(2).

F. William Eikeunberry,

State Direcior.

[FR Doc. 89-20553 Filed 8-30-89; 8:45 am]
BILLING CODE 4210-22-M

[WY-060-09-4111-16]

Environmental Azsessment and Public
Scoping on Production of Coal-Bed
Methane; Notice of Intent

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of intent to prepare an
environmental assessment and conduct
public scoping on production of coal-bed
methane.

SUMMARY: The Buffalo Resource Area,
Casper District is proposing to prepare
an environmental assessment (EA) and
conduct scoping on the drilling,
completion and production of coal-bed
methane in an area within the Powder
River Basin. Information and concerns
are requested on this development. The
proposed area of consideration is in
Johnson and Campbell Counties,

Wyoming. The public is encouraged to
present their ideas, information and
concerns. All issues and concerns will
be considered in preparation of the EA.

DATES: Scoping comments will be

accepted through September 29, 1989,

FOR FURTHER INFORMATION CONTACT:

Information on the proposed coal-bed

methane development may be obtained

by visiting, writing, or calling the
following office. Scoping comments and
information may be sent to the same
address. Glenn Bessinger, Area

Manager, BLM, Buffalo Resource Area,

189 No. Cedar, Buffalo, Wyoming 82824,

(307} 684-5588.

SUPPLEMENTARY INFORMATION: The

actions to be analyzed in the EA include

drilling, operating, and maintaining gas
wells completed in Powder River Basin
coal beds. Construction and operation of
associated transportation systems will
also be analyzed. The Powder River

Basin has extensive coal deposits and

the extent of recoverable reserves of

methane is inknown at this point.

Information obtained in response to this

notice and news releases which are

being issued will be used to determine
the geographic extent of the EA.

The following issues and concerns
have been identified to date:

—Effects of the surface discharge of
large amounts (possibly 2000 barre!s/
day/well) of water produced with the
methane gas

—Potential for effects on aquifers by the
removal of large amounts of water

—Increases in surface disturbing
activities caused by construction of
well pads and transportation systems

—Potential for effects on the domestic
water wells in or near coal-bearing
formations
Applications for Permit to Drill (APD)

on coal-bed methane projects will

continue to be accepted and processed
to the point of approval by the BLM,

Buffalo Resource Area Office. The

timing of their approvai has not been

decided yet. The three options listed
below are being considered. Comments
on these methods would be appreciated.

Each APD received after this notice
will be processed, though approval will
not be granted until it is determined that
it is in conformance with the EA, once it
is completed.

APDs will be reviewed to determine if
cumulative impacts may occur through
their approval. If a determination is
made that cumulative impacts might
occur then approval may be delayed on
some applications until completion of
the EA.

Continue to process each APD, but
approve only those which applicant(s)
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can demonstrate that there is no

cumulative relationship with existing or

approved coal-bed methane wells.
Dated: August 24, 1989.

James Monroe,

District Manager.

[FR Doc. 89-20549 Filed 8-30-89; 8:45 am]

BILLING CODE 4310-22-M

[AZ-040-4333-C9-SPCA]

Off-Road Vehicle Designation,
Livestock Grazing Notice, and
Establishment of Supplementary Rules
for the San Pedro Riparian National
Conservation Area, Arizona

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of decisions and
establishment of supplementary rules.

Off-Road Vehicle Designation Decision

Notice is hereby given relating to the
use of off-road vehicles (ORVs) on
public lands in accordance with the
authority and requirements of Executive
Orders 11644 and 11989, and regulations
contained in 43 CFR part 8340. The
following described lands under the
administration of the Bureau of Land
Management are designated as limited
to off-road vehicle use.

The 47,668 acres affected by this
designation are in the San Pedro
Riparian National Conservation Area
(NCA) in the Safford District. This
designation is the result of resource
management decisions made in the San
Pedro River Riparian Management Plan,
June 1989.

During the development of the San
Pedro Environmental Impact Statement
(EIS), Congress passed legislation
designating the EIS area plus additional
acreage as the San Pedro Riparian
National Conservation Area. The
legislation was signed by the President
on November 18, 1288. There are about
56,431 acres authorized in the NCA.
There is a difference in the acreages in
this ORV designation and in the NCA.
These additional lands will receive
planning, including ORV designation, in
the Safford Distriet Resource
Management Plan, now in preparation.

Limited Designation

Use Limited to Designated Roads—
Use is limited to designated roads on all
47,668 acres by licensed, motorized
vehicles. Vehicle travel, including the
use of mountain bikes, is permitted only
on roads designated for such use by
BLM, All designated roads will be
signed and identified on maps and
brochures of the area.

This ORV designation applies to all
vehicles regardless of their purpose.
Emergency and administrative vehicles
are excluded from this designation,

These decisions are final, become
effective upon publication in the Federal
Register, and will remain in effect until
rescinded or modified by the authorized
officer. This designation is consistent
with the language in the enabling
legislation for the NCA. The
documentation describing the impact of
this designation is available for review
at the offices listed below.

Livestock Grazing Notice

Livestock grazing is prohibited on the
unleased acquired lands for a 15 year
period. This announcement constitutes
an official notice of livestock closure for
the unleased acquired lands in the San
Pedro Riparian National Conservation
Area. Any unauthorized grazing use on
these lands will constitute a violation
and is subject to the impoundment
provisions of 43 CFR 4150.

Establishment of Supplementary Rules

Summary

The purpose of these supplementary
rules is to provide for the protection of
persons, property, and public lands and
resources. The San Pedro Riparian NCA
is the area of consideration for the
application of these supplementary
rules. In addition to the regulations
contained in 43 CFR 8365.2, the
following supplementary rules will be
applied to the NCA.

1. Vehicle Use—Licensed motorized
and mechanized vehicles, including
mountain bikes, are limited to
designated roads. The use of unlicensed
motorized vehicles is prohibited. All
designated roads will be signed and
identified on BLM maps and brochures
available at parking areas and at BLM's
administrative offices.

2. Trapping—Trapping is prohibited,
except for health and public safety or
administrative purposes as determined
by BLM.

3. Woodcutting—Woodcutting is
prohibited. Gathering of dead and down
wood for use in campfires is permitted
only for use in designated areas.

4, Firearms Use—Firearms discharge
is permitted in the area north of
Charleston Road and south of Arizona
Highway 92 from September 1 to March
31 for the purpose of regulated hunting
as authorized by the State of Arizona.
The area between Charleston Road and
Highway 92 is closed yearlong to either
the immediate possession or discharge
of firearms for the purpose of public
safety. The discharge of firearms is also
prohibited within 1/4 mile of developed

facilities. Target shooting and “plinking”
are prohibited.

Hunting is subject to all the rules and
regulations of the Arizona Game and
Fish Department. Bow hunting is
permitted anywhere, in accordance with
State regulations during established
hunting periods, except within 1/4 mile
of developed facilities.

5. Length of Stay—Persons may
occupy any specific location within
developed campgrounds or on public
lands for a period of not more than
seven (7) days within any period of 21
consecutive days unless otherwise
authorized.

6. Overnight Camping Ouiside
Developed Campgrounds—Overnight
camping outside developed
campgrounds is allowed only with a
permit. Permits can be obtained at the
NCA's administrative offices.
Backcountry campers are required to
pack out all trash. Campfires are
allowed only in designated areas.
Overnight camping and campfires are
prohibited within identified research
natural areas (RNAs).

7. Pets—Pets, including hunting dogs,
must be leashed at all developed
facilities and in other posted areas.
Unleashed hunting dogs may only be
used during the recognized hunting
period in the areas open to firearms
discharge.

8. Horse Use—The tethering or
corralling of horses is prohibited at
campgrounds and picnic areas unless
facilities have specifically been
provided for such use or unless
otherwise authorized. Horse use will be
allowed in all other areas.

9. Closures—Portions of the NCA may
be temporarily closed to all or specific
types of public use for the protection of
natural and cultural resources or to
provide for public safety. These areas
will be signed and displayed on maps on
the local area.

10. Metal Detectors—The use of metal
detectors is prohibited to protect
cultural resources in the NCA.

DATES: These rules will be in effect upon
publication in the Federal Register.

SUPPLEMENTARY INFORMATION: The
authority for establishing supplemental
rules is contained in 43 CFR 8365.1-0.
The authority for establishing closures
and restrictions id contained in 43 CFR
8364.1, These rules and vestrictions were
recommended and adopted through the
San Pedro River Riparian Management
Plan. These rules and restrictions will be
available in the local offices having
jurisdiction over the NCA.

ADDRESSES: For further information
about the ORV designation or the
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supplementary rules, contact either the
Project Manager, Bureau og Lapd
Management, San Pedro Riparian
National Conservation Area, Box 9853,
RR 1, Huachuca City, AZ 85616,
telephone (602) 457-2265 or the Safford
District Office, Bureau of Land
Management, 425 East 4th Street,
Safford, AZ 85548, telephone (602) 428~
4040.

Dated: August 17, 1989.
Ray A. Brady,
District Manager.
[FR Doc. 89-20505 Filed 8-30-89; 8:45 am)
BILLING CODE 4310-32-M

such use was occurring on October 21,
1976. This redesignation from open to
limited affects approximately 89,600
acres of public land within 14 of these
WSAs which were previously
designated as open. Current limited and
closed off-road designations are not
affected by this action,

WSA Name

[OR-£30-09-4332-10: GP9-308]

Off-Road Vehicle Designations; Vale
District

AGENCY: Bureau of Land Management,
Interior.

AcTioN: Notice given relating to
restrictions of off-road motorized
vehicle use on public lands.

summARY: Notice is hereby given
relating to the use of off-road vehicles
on certain lands in accordance with the
authority and requirements of Executive
Orders 11644 and 11989, and regulations
contained in 43 CFR part 8340,

The following lands under the
administration of the Bureau of Land
Management are changed from existing
open designation and are hereby
redesignated limited to designated roads
and trails, in accordance with the
Interim Management Policy and
Guidelines for Lands under Wilderness
Review.

The areas affected by the
designations are managed by the

falheur Resource Area of the Vale
District in Harney and Malheur
Counties, Oregon.

These designations are published as
final, and are in effect from the date of
publication of this Federal Register
Notice until such time that changes in
Tesource management warrant
modifications,

FOR FURTHER INFORMATION CONTACT:
Bob Alward, Outdoor Recreation
Planner, Bureau of Land Management,
P.0. Box 700, Vale, Oregon 97918,
telephone (503) 473-3144,
SUPPLEMENTARY INFORMATION:

Limited Designations—Fifteen
Wilderness Study Areas (WSAs)
comprising 269,280 acres will be
managed in accordance with the
Nonimpairment criteria of the
W:!demess Interim Management Policy
whlqh allows off-road vehicle use to
continue in the same manner and degree
on vehicular roads and ways where

The limited vehicle use designations
will remain in effect until Congressional
designation as wilderness of these lands
or until review and any subsequent
changes through the Bureau of Land
Management's land use planning
process. At any time, should actual or
unforeseeable use levels cause the
wilderness nonimpairment criteria to be
violated, more restrictive designations
may be made.

The designations become effective
upon publication in the Federal Register
and will remain in effect until rescinded
or modified by the Vale District
Manager. Information and maps of the
above areas are available at the Bureau
of Land Management, Vale District
Office, 100 Oregon Street, Vale, Oregon
97918, telephone (503) 473-3144.

David P, Lodzinski,

Acting District Manager.

[FR Doc. 89-20508 Filed 8-30-89; 8:45 am]
BILLING CODE 4310-33-M

[CO-920-89-4111-15; COC44779]

Colorado; Proposed Reinstatement

Notice is hereby given that a petition
for reinstatement of oil and gas lease
COC44779 for lands in Moffat County,
Colorado, was timely filed and was
accompanied by all the required rentals
and royalties accruing from April 1,
1989, the date of termination.

The lessee has agreed to new lease
terms for rentals and royalties at rates
of $5 and 16% percent, respectively.

The lessee has paid the required $500
administrative fee for the lease and has
reimbursed the Bureau of Land

Management for the estimated cost of
this Federal Register notice.

Having met all the requirements for
reinstatement of the lease as set out in
section 31 (d) and (e) of the Mineral
Lands Leasing Act of 1920, as amended,
(30 U.S.C. 188), the Bureau of Land
Management is proposing to reinstate
the lease effective April 1, 1989, subject
to the original terms and conditions of
the lease and the increased rental and
royalty rates cited above.

Questions concerning this notice may
be directed to Jesse Broskey of the
Colorado State Office at (303) 236-1772.
Janet M. Budzilek,

Chief, Fluid Minerals Adjudication Section,

[FR Doc. 89-20552 Filed 8-30-89; 8:45 am)
BILLING CODE 4310-JB-M [

[CA-050-43-7122-10-U041; CA 22874

Realty Action; Noncompetitive Sale of
Public Land in Siskiyou County

AGENCY: United States Department of
Interior, Interior.

ACTION: Notice of realty action;
noncompetitive sale of public land in
Siskiyou County.

SUMMARY: The following public land has
been found suitable for direct sale under
section 203 of the Federal Land Policy
and Management Act of 1976 (90 Stat.
2750, 43 USC 1713), at not less than the
estimated fair market value.

Mount Diablo Meridian
T.41N,R.8W.,,
Section 8: EX2NE%SE%NW %4 NW Y4
Containing approximately 1.43 acres.

The land described is hereby
segregated from appropriation under the
public land laws, including the mining
laws, pending disposition of this action
or 270 days from the date of publication
of this notice, whichever occurs first.

SUPPLEMENTARY INFORMATION: This
land is being offered by direct sale to
Robert N, and Sigrid Burns, owners of
contiguous land and improvements
inadvertently located on this tract. It is
has been determined that the subject
parcel contains no known minerals
values; therefore, mineral interests may
be conveyed simultaneously.
Acceptance of the direct sale offer will
qualify the purchaser to make
application for conveyance of those
mineral interests.

At least sixty days after publication of
this notice, the subject parcel will be
offered by direct sale to Robert N. and
Sigrid Burns for the fair market value.
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Failure to accept this offer of sale within
15 days shall constitute a waiver of this
preference consideration. The lands
would then be offered for competitive
sale until sold pursuant to 43 CFR
2711.3-1 procedures. An appraisal for
this tract will be available prior to sale
in the Redding Bureau of Lands
Management Office.

The patent, when issued, will contain
reservations to the United States for
ditches and canals, and will be subject
to the following:

1. A right-of-way to Pacific Power and
Light for a power line (SAC 046581).

2. A right-of-way to Siskiyou
Telephone for telephone cable (CA
22711).

ADDRESS: Related information
concerning specific conditions of the
sale are available for review at the
Redding Resource Area Office, Bureau
of Land Management, 355 Hemsted
Drive, Redding, California 96002.

DATE: For a period of 45 days from the
date of publication of this notice in the
Federal Register, interested parties may
submit comments to the Area Manager,
Redding Resource Area, at the above
address. In the absence of timely
objections, this proposal shall become
the final determination of the
Department of the Interior.

FOR FURTHER INFORMATION CONTACT:
Patricia Cook, Realty Specialist, at the
above address.

Mark T. Morse,

Area Manager.

[FR Doc. 89-20508 Filed 8-30-89; 8:45 am|
BILLING CODE 4310-40-M

[NM-060-4340-90]

Realty Action; Exchange of Public
Lands for Private Lands; New Mexico

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of realty action—NM
77728; An Exchange of Public Land in
Dona Ana, and Otero counties for
Private Land in Eddy and Grant
Counties, New Mexico.

SUMMARY: The following described
lands and interests therein have been
determined to be suitable for disposal
by exchange under section 206 of the
Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1716):

Dona Ana County

T. 23 S, R. 3 E., NMPM,
Sec. 19: lots 1 & 2, E¥2SEYNW Y.

Oterc County

T.16 S., R. 10 E,, NMPM,
Sec. 5: NEVaSW Y%, SEY4.

The above lands aggregate 278.47
acres, more or less. Thisis a
continuation of the exchange process as
provided for in the Memorandum of
Understanding between the New
Mexico State Office Bureau of Land
Management and The Nature
Conservancy dated September 19, 1988.
In exchange for an equal value of some
of the above lands, the United States
proposes to acquire the following lands
from The Nature Conservancy:

Grant County

T. 18 S., R. 21 W., NMPM,
Sec. 11: E%, SEVaNW %, NEYSW Y4;
Sec. 12: NWY4, W12SWYa;
Sec. 14: NYaNYa.

Eddy County
T. 25. S, R. 24 E., NMPM.

Sec. 25: Those lands in the W%2NW%, less
those lands north and west of that certain
Eddy County Road 418 more particularly
described by metes and bounds as recorded
on May 27, 1987, in the Eddy County Clerks
office in Book 289, page 1043,

Sec. 26: Those portions of the E¥2 and
E%W Y2, lying southerly and easterly of that
certain Eddy County Road 418, to be more
particularly described by a cadastral survey
to be performed.

Sec. 35: NVaNEY, SWYiNEYs, EVaNW Y%,
SEY.

T. 26 S, R. 24 E,, NMPM,

Sec. 2: WYNWYs, NWYSW ¥4

Sec. 3: NEY4SEYa, SY%SE%;

Sec. 10: NE¥4aNEY%4.

The above lands aggregate 1729 acres,
more or less.

DATES: Comments must be submitted on
or before October 16, 1989,

ADDRESS: Comments should be sent to
Bureau of Land Management, P.O. Box
1778, Carlsbad Resource Area, New
Mexico 88220,

FOR FURTHER INFORMATION CONTACT:
Area Manager, Carlsbad Resource Area
or Alan E. Kraus at the address above or
at (505) 887-6544.

SUPPLEMENTARY INFORMATION: The land
to be transferred will be subject to:

1. A reservation to the United States
of a right-of-way for ditches or canals
constructed by the authority of the
United States in accordance with 43
USC g45.

2. Mineral resources that have
potential for oil and gas, and geothermal
and related right shall be reserved to the
United States together with the right to
prospect for, mine and remove the
minerals,

3. All valid existing rights and
reservations of record. The purpose of
this exchange is to acquire lands along
the Black River and the Apache Box.

These lands have been identified
through the BLM planning process as
having significant riparian values for
wildlife habitat and for having high
public recreational potential. The
Apache Box lands are adjacent to the
Apache Box Wilderness Study Area
(WSA) and therefore will enhance the
protection and preservation of the WSA,

Publication of this Notice in the
Federal Register will segregate the
public land from all appropriations
under the public land laws, including the
mining laws but not mineral leasing
laws. This segregation will terminate
upon the issuance of patent or 2 years
from the date of publication of this
Notice in the Federal Register or upon
publication of a Notice of Termination,

Any adverse comments will be
evaluated and a decision issued by the
appropriate authorized officer. In the
absence of any objection, this realty
action will become the final
determination of the Department of the
Interior.

Francis R, Cherry, Jr.,

District Manager.

[FR Doc. 89-20509 Filed 8-30-89; 8:45 am)|
BILLING CODE 4310-FB-M

[WAOR 45087; OR-130-09-4212-13; GP9-
278]

Realty Action: Exchange of Public
Lands in Franklin County, Washington

AGENCY: Bureau of Land Management,
Interior.

sUMMARY: The following described
public lands have been determined to be
suitable for disposal by exchange under
section 206 of the Federal Land Policy
and Management Act of 1976, 43 U.S.C.
1716:

Willamette Meridian

T.13N., R.33E,
Sec. 10, SW/ANW %
T.13N.,,R. 34 E,,
Sec. 24, W¥%SEY4;
Sec. 26, NEVaNEY4, NW % SW Y, N%NE%
SWY, SW¥%NEY:SW Y.
T.14 N, R, 34E,,
Sec. 30, EV.NW Y4, SWYiSEYs:
Sec. 32, NW¥%, NEV4SW ¥, N¥%SEY,
SEYSEYs;
Sec. 34, Lot 1, S%SWY, SW¥SE.
T.14 N, R.35E,
Sec. 12, NWYaSW¥s;
Sec. 20, EYaNEY4, SEVaNW %, SWYSW;
Sec, 30, Lots 1 and 2, NEVANW %, SEYa
SEYa.
T.14N.,R. 36 E,,
Sec. 4, Lots 1 and 2;
Sec. 6, Lots 3 and 4, SEVaSW ¥4;
Sec. 24, NEYANEY.
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'The area described above aggregates
approximately 1,428 () acres in Lincoln
County, Washington,

In exchange for these lands, the
Federal Government will acquire the
following described private lands:

Willamette Meridian
T.25N.,R. 31E,,
Sec. 12, N%, N%SWY%, N%.N%S%SWY%,
N¥%:NY%SE ¥%.
T.26N.,R.32E,,
Sec. 31, Lots 3 and 4, E%SWY, SE%;
Sec. 32, Portions NW % lying west of
Lincela Co. Rd. No. 1613.

The area described ebove aggregates
approximately 777 () acres in Lincoln
County, Washington.

The purpose of the land exchange is to
facilitate resource managemernt
opportunities in the Wilson Creek area
as identified in the Spokane District's
Rescurce Management Plan. The private
lands being offered have very important
values for recreation, fish and wildlife
habitat, and watershed management.
The public interest will be highly served
by making this exchange.

The value of the lands to be
exchanged is approximately equal. The
exchange proponent will be required to
make a small payment to equalize the
values of the lands based upon the
approved appraisal.

The exchange is subject to;

1. The reservation to the United States
of a right-of-way for ditches or canals
constructed by the authority of the
United States, Act of August 30, 1850 (43
U.S.C. 845).

2. All other valid existing rights,
including but not limited to any right-of-
way, permit, or lease of record. All
existing oil and gas leases will remain in
effect until expiration.

The publication of this notice in the
Federal Register will segregate the
public lends described above to the
extent that they will not be subject to
appropriation under the public land
laws, including the mining laws.

Detailed information concerning the
exchange, including the environmental
analysis and the record of public
discussions, is available for review at
the Spokane District Office, East 4217
Main Avenue, Spokane, Washington
89202,

For a period of 45 days, interested
parties may submit comments to the
Spokane District Manager at the above
address. Any adverse comments will be
reviewed by the State Director. In
absence of any adverse comments, this
realty action will become a final

determination of the Department of the
Interior,

Date of Issue: August 21, 1989,
Joseph K, Buesing,
District Menager.
[FR Doc. 89-20510 Filed 8-30-88; 8:45 am]
BILLING CODE 4310-33-8

[NM-030-09-4333-12]

Supplementary Rules for Designated
Recreation Sites

AGENCY: Bureau of Land Management,
Interior.

ACTION: Rules of conduct and
supplemental rules.

SUMMARY: This notice amends the
previous notices published in the
Federal Register, December 15, 1968
(Volume 53, No. 241) and July 24, 1989
(Volume 54, No. 140) establishing
Supplementary Rules for Designated
Recreation Sites, Special Recreation
Management Areas and Cther Public
Land in the Las Cruces District, New
Mexico.

La Cueva And Aguirre Spring
Recreation Sites (Organ Mountains
Recreation Lands)

1. The entrance gate located in T. 23
S., R. 3 E,, Section 2 on the Dripping
Springs road (controlling access to La
Cueva Recreation Site, A. B. Cox Visitor
Center, and Dripping Springs) will be
locked at 6:00 p.m. from October 1
through March 31, and at 8:00 p.m. from
April through September 30. Authorized
permittees and administrative access
are exempt from this closure.

2. The two gates located in T. 22 S., R.
4 E., Section 20 on the Aguirre Spring
access road (controlling access to the
Aguirre Spring Campground) will be
locked at 6:00 p.m. from October 1
through March 31, and at 8:00 p.m. from
April 1 through September 30, Use of the
campground will be limited to overnight
campers after the gates are locked.
Authorized permittees and
administrative access are exempt from
this closure.

3. Exceptions to the vehicle closure of
roads in Upper Ice Canyon (from the A.
B. Cox Visitor Center to Dripping
Springs and along the powerline road)
will include administrative access,
authorized permittees, and handicapped
or otherwise physically disabled
persons who obtain prior authorization.
DATES: These rules will become
effective August 31, 1989.

FOR FURTHER INFORMATION CONTACT:
Scott Florence, Multi-Resource Staff
Chief, Bureau of Land Management,
Mimbres Resource Area, 1800 Marquess,
Las Cruces, NM 88005, (505) 525-8228
(FTS 571-8350).

SUPPLEMENTARY INFORMATION: The
authority for establishing supplementary
rules is contained in 43 CFR 8365.1-6.
The authority for establishing closures
and restrictions is contained in 43 CFR
8364.1. These rules and closures have
been recommended and adopted
through development of resource
management plans and recreation
management plans. These rules and
closures will be available in each local
office having jurisdiction over the lands,
sites, or facilities affected.

Dated: August 23, 1989,
H. James Fox,
District Manager.
[FR Doc. 88-20507 Filed 8-30-89; 8:45 am]
BILLING CODE 4310-FB-M

[UT-080-09-441C-02]

Proposed Resource Management
Plan/Final Environmental Impact
Statement; San Rafael Resource Area;
Moab District, Utah

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of availability of
praposed resource management plan
and final environmental impact
statement.

sumMAaRY: The proposed resource
management plan and final
environmental impact statement (RMP/
EIS) for the San Rafael Resource Area,
Mosub District, Emery County, Utah and
the Forest Planning Unit of the Sevier
River Resource Area, Richfield District,
Sevier County, Utah is available for
distribution to the public, Federal, state
and local agencies, and Indian tribes,
The RMP will guide management of the
public lands and resources in the San
Rafael Resource Area and the Forest
Flanning Unit of the Sevier River
Resource Area, Bureau of Land
Management (BLM).

The RMP would provide
comprehensive management for 1.5
million acres in Emery County and
Sevier County, Utah. It would designate
thirteen Areas of Critical Environmental
Concern (ACECs). The EIS presents the
RMP and six land use alternatives for
management of the San Rafazl Resource
Area and Forest Planning Unit.

A 30-day protest period for the RMP
will commence with publication of a
Notice of Availability for the EIS in the
Federal Register by the Environmental
Protection Agency.

The RMP will be implemented after
publication of a separate Record of
Decision and Final RMP,
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FOR FURTHER INFORMATION CONTACT:
James Dryden, San Rafael Resource
Area Manager, BLM, 900 North 700 East,
Price, Utah 84501; (801) 637-4584.
SUPPLEMENTARY INFORMATION: The San
Rafael RMP/EIS analyzes six
alternatives and the RMP. Each plan
provides management guidance for all
relevant resource programs
administered by the BLM within the
planning area, Various combinations of
special designations are analyzed under
the alternatives.

Alternatives Analyzed
1. Alternative A (no action) presents

the continuation of current management.

2. Alternative B emphasizes the
production of mineral resources and
livestock forage.

3. Alternative C emphasizes
opportunities for nonmotorized
recreation and management of wildlife
habitat to allow wildlife population to
attain prior stable numbers.

4. Alternative D emphasizes the
protection of watershed values and
maximum protection of cultural
resources.

5. Alternative E emphasizes maximum
access and opportunities for motorized
recreation.

6. Alternative F provides for the
protection of critical soils, scenic
resources within the San Rafael Swell,
crucial wildlife habitat; special
management for certain vegetation and
cultural resource values; continuation of
livestock, wild horse and burros use;
and making public lands available for
production of mineral resources.

7. The RMP provides for protection
and management of the resource values
described in Alternative F with slightly
greater emphasis placed on protecting
critical soils, scenic resources within the
San Rafael Swell and crucial wildlife
habitat; and managing certain vegetative
and cultural values. The RMP would
designate thirteen ACECs. The special

PROPOSED ACEC DESIGNATIONS

management designations are
summarized in the accompanying table,
This action is announced pursuant to
section 102(2)(c) of the National
Environmental Policy Act of 1969,
section 202(a) of the Federal Land Policy
and Management Act of 1976, and 43
CFR 1610. The RMP is subject to protest
from any adversely affected party who
participated in the planning process.
Protests must be made in accordance
with the provisions of 43 CFR 1610.5-2,
Protests must be received by the
Director of the BLM, 18th and C Streets
NW., Washington, DC 20240, within 30
days after the date of publication of
Notice of Availability for the final EIS in
the Federal Register by the
Environmental Protection Agency.

Dated: August 23, 1989,
W.R. Papworth,
Acting State Director.

Critical Values Protected

Summary of Special Conditions on Surface Use

Big Fiat Tops.

Bowknot Bend

Copper Globe.

Dry Lake Archaeological District
Highway I-70 Scenic Corridor...........

San Rafael Canyon
Lower

Upper

North

South

Segers
Sids Mountain

Swasey Cabin 220

Temple Mountain Historic District ...| 2,580

Relict Plant Community ...
Relict Plant Community
Historical Resources
Cultural Resources....
Scenic Values....

Scenic and Historical Values

Cultural Resources

Scenic Values
Scenic Values

Scenic Values

Scenic Values

Historic Values

Historic Values

materials.

materials.

materials.

grazing.

mineral materiais.

Closed to mineral entry and leasing; no grazing; closed to ORV use; managed as
VAM Class |; excluded from rights-of-way; closed to disposal of mineral

Closed to mineral entry and leasing; no grazing; closed to ORV use; managed as
VAM Class |; excluded from rights-of-way; closed to disposal of mineral

Closed to mineral entry and leasing; ORV use limited to designated roads and
trails; excluded from rights-of-way; managed as VAM Class II; closed lo
disposal of mineral materials.

..., ORV use limited to designated roads and trails.

.| No surface occupancy; closed to disposal of mineral materials; ORV use limited to
designated roads and trails; managed as VRM Class .

No surface occupancy; closed to disposal of mineral materials; ORV use limited to
designated roads and trails; managed as VRM Class |.

Closed to mineral entry and leasing; excluded from rights-of-way; no grazing, ORV
use limited to designated roads and trails; closed to disposal of minerdl

Closed to mineral entry and leasing; excluded from rights-of-way; closed to ORV
use; managed as VRM Class I; closed to disposal of mineral materials.
Managed as VRM Class Il; ORV use limited to designated roads and tralis; no

Closed to mineral entry and leasing; excluded from rights-of-way; closed to QRV
use; managed as VRM Class I; closed to disposal of mineral materials,

Closed to mineral entry and leasing; excluded from rights-of-way, ORV use limited
to designated roads and trails; managed as VRM Class |; closed to disposal of

| No surface occupancy; closed to disposal of mineral materials; ORV use limited to
designated roads and trails; managed as VRM Class .

No surface occupancy; closed to disposal of Hole mineral materials; ORV us8
limited to designated roads and trails; managed as VRM Ciass |,

No surface occupancy; closed to disposal of mineral materials; ORV use limited ©0
designated roads and trails; managed as VRM Class |.

Closed to mineral entry and leasing; closed to disposal of mineral materiais,
excluded from rights-of-way; no grazing; ORV use limited to designated roads
and trails; managed as VRM Class |l

ORV use limited to designated roads and trails.

* (includes Tomsich Butte Special Emphasis Area).

[FR Doc. 89-20462 Filed 8-30-89; 8:45 am]
BILLING CODE 4310-D0-M
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[1D-943-09-4214-11; IDI1-14917 et al.]

Proposed Continuation of Withdrawal;
Idaho

AceNcyY: Bureau of Land Management,
Interior.

ACTION: Notice.

summARY: The U.S. Forest Service,
Department of Agriculture, proposes
that 170.37 acres of land withdrawn for
two administrative sites and a
recreation site continue for an
additional 30 years based upon the
anticipated remaining useful life of the
associated improvements, The land will
remain closed to surface entry and
mining, but has been and will remain
open to mineral leasing under the
proposal.

EFFECTIVE DATE: Comments should be
received on or before November 29,
1989,

FOR FURTHER INFORMATION CONTACT:
Larry R. Lievsay, Idaho State Office,
BLM, 3380 Americana Terrace, Boise,
Idaho 837086, 208-334-1735.

The U.S. Forest Service proposes that
the existing land withdrawals made by
the Secretarial orders dated June 29,
1908 and January 28, 1908, and General
Land Office order dated June 19, 1912,
be continued for a period of 30 years
pursuant to section 204 of the Federal
Land Policy and Management Act of
1976, 90 Stat. 2751; 43 U.S.C. 1714,
insofar as they affect the following
described land:

Boise Meridian
(IDI-14917)

Soldier Creek Recreation Arec.
T.2N,R. 14 E.

Sec. 19, S%SE Y:

Sec. 30, NY4NE Y%,

(ID1-25466)
Copper Basin Administrative Site
T.6 N,R.22 E. {unsurveyed),
Sec. 33, metes and bounds description
within SEY%NE Y.
[IDI-14944)
Fairview Administrative Site
T.12N.,R. 26 E,,

Sec.'27. metes and bounds description
within SW .8W 4,

The areas described aggregate 170,37
acres in Lemhi, Custer and Camas
Counties,

The withdrawals are essential for
Protection of the recreation and
acjministrative sites involved. The
withdrawals closed the described land
to surface entry and mining but net to
mineral leasing, No change in the

segregative effect or use of the land is
proposed by this action.

For a period of 90 days from the date
of publication of this notice, all persons
who wish to submit comments in
connection with the proposed
withdrawal continuations may present
their views in writing to the Idaho State
Director at the above address.

The authorized officer of the Bureau
of Land Management will undertake
such investigations as necessary to
determine the existing and potential
demand for the land and its resources, A
report will also be prepared for
consideration by the Secretary of the
Interior, the President, and Congress,
who will determine whether or not the
withdrawals will be continued; and if
so, for how long. The final determination
of the withdrawals will be published in
the Federal Register. The existing
withdrawals will continue until such
final determination is made.

Dated: Augst 25, 1989,
William E. Ireland,
Chief, Realty Operations Section.
FR Doc. 89-20559 Filed 8-30-89; 8:45 am]
BILLING CODE 4310-GG-M

[iD-943-09-4214~11; IDI-3874)

Proposed Continuation of Withdrawal;
Idaho

AGENCY: Bureau of Land Management,
Interior,

ACTION: Notice.

SUMMARY: The U.S. Forest Service,
Department of Agriculture, proposes
that a 146.95 acre withdrawal for the
Middle Fork Salmon River Scenic Area
and two other recreation areas be
continued for an additional 30 years.
The land is still being used for
recreation purposes. These lands would
remain closed to surface entry and
mining, but have been and would
remain open to mineral leasing under
the proposal.

EFFECTIVE DATE: Comments should be
received on or before November 29,
1889.

FOR FURTHER INFOEMATION CONTACT:
Larry R. Lievsay, Idaho State Office,
BLM, 3380 Americana Terrace, Boise,
Idaho 837086, 208-334-1735,

The U.S. Forest Service proposes that
the existing land withdrawal made by
Public Land Order No. 5207, for three
recreation areas be continued for a
period of 30 years pursuant to section
204 of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751:
43 U.S.C. 1714, insofar as it affects the
following-described land:

Boise Meridian 3
Five Points Recreation Area

T.2N.,R.14E.,
Sec. 5, NEY of lot 3.

Worswick Hot Springs Recreation Area
T.3N,R. 14E,
Sec. 28, W%NWYSEY, EV2NEY%SW Y4
and NW¥%SW¥SEY.

Middle Fork Salmon River Scenic Arsa
All of the designated Middle Fork Scenic
River Area lying outside of Frank Church
River of No Return Wilderness boundary in:
T.14 N., R. 10 E. (unsurveyed),
Sec. 19, metes and bounds description;
Sec. 30, metes and bounds description.
The areas described aggregate 146.95 acres
in Valley, Custer and Camas Counties.

The withdrawal is essential for
protection of substantial capital
improvements and recreation values.
The withdrawal closed the described
land to surface entry and mining but not
to mineral leasing. No change in the
segregative effect or use of the land is
proposed by this action.

For a period of 90 days from the date
of publication of this notice, all persons
who wish to submit comments in
connection with the proposed
withdrawal continuation may present
their views in writing to the Idaho State
Director at the above address.

The authorized officer of the Bureau
of Land Management will undertake
such investigations as necessary to
determine the existing and potential
demand for the land and its resources. A
report will also be prepared for
consideration by the Secretary of the
Interior, the President, and Congress,
who will determine whether or not the
withdrawal will be continued; and if so,
for how long. The final determination of
the withdrawal will be published in the
Federal Register. The existing
withdrawal will continue until such final
determination is made.

Dated: August 25, 1989.
William E. Ireland,
Chief, Realty Operations Section.
[FR Doc. 88-20551 Filed 8-30-89; 8:45 am]
EILLING CODE 4210-GG-M

Minerals Management Service

Locations and Dates of Public
Hearings Regarding the Draft
Suppiement to the Final Environmental
Impact Statement for the Proposed 5-
Year Quter Continental Shelf Oil and
Gas Leasing Program for Mid-1987 to
Mid-1992

On August 24, 1989, a Federal Register
Notice 54 FR 35256 announced the
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availability of the draft Supplemental

Environmental Impact Statement (SEIS)

for the current 5-Year Outer Continental

Shelf (OCS) Oil and Gas Leasing

Program indicating that the exact dates,

times, and locations of public hearings

on the draft SEIS would be announced
at a later date. The U.S. Court of

Appeals for the District of Columbia

ruled that the final EIS for the current 5-

year program failed to adequately

analyze the cumulative impacts of the
current leasing program on migratory
species. The SEIS supplements the
previous analysis.

The purpose of these hearings is to
receive specific comments on the
adequacy of the draft SEIS and to
provide the Secretary of the Interior
with additional information from both
public and private sectors to help
evaluate fully the potential cumulative
environmental effects of the current 5-
year program on migratory species. This
draft document pertains specifically to
the current 5-year leasing program. .

The public hearings are scheduled on
the following dates and times at the
following locations:

September 26, 1989, Portland, Oregon,
Memorial Coliseum, Georgia Pacific
Room, 1401 North Wheeler, 8 a.m. to 9
p.m., Contact: Mary Elaine Dunaway,
(213) 8944480

September 28, 1989, Sacramento,
California, Beverly Garland Hotel,
1780 Tribute Road, 8 a.m. to 9 p.m.,
Contact: Mary Elaine Dunaway, (213)
8944480

September 28, 1989, Anchorage, Alaska,
Minerals Management Service, Sixth
Floor Conference Room, 949 East 36th
Avenue, § am. to 1 p.m., Contact:
Michael Baflrey, (907) 261-4677.

The hearings in Portland, Oregon, and
Sacramento, California, will recess from
12 noon until 1 p.m. and from 5:30 p.m. to
7 pam.

Interested individuals, representatives
of organizations, and public officials
who wish to testify at the hearings are
requested to contact the person listed
above for the particular location at least
5 days prior to the hearing. Time
limitations may make it necessary to
limit the length of each oral presentation
to 5 minutes or less. An oral statement
may be supplemented, however, by a
more complete written statement which
should be submitted to the hearing
officer at the time of the oral
presentation. After the presentation of
oral statements by those who have
preregistered, if time is still available
during the period of time listed for the
hearings, other individuals will be given
an opportunity to be heard.

Written comments on the draft SEIS
including comments from individuals

unable to present oral statements or to
attend the hearings will be accepted
until October 17, 1989. All written
comments should be mailed to the
Associate Director for Offshore
Minerals Management, Minerals
Management Service, Mail Stop 844, 381
Elden Street, Herndon, Virginia 22070.
Specify on the envelope "5-Year
Program draft SEIS." Both the oral and
written statements will be given equal
consideration. After all the public
hearing testimony and written
comments on the draft SEIS have been
reviewed and analyzed, a final SEIS will
be prepared.

Dgted: August 25, 1989.
Carolita Kallaur,
Acting Associate Director for Offshore
Minerals Management, Minerals
Management Service.
[FR Doc. 88-20461 Filed 8-30-89; 8:45 am]

BILLING CODE 4310-MR-M

-

INTERSTATE COMMERCE
COMMISSION

[Finance Docket No. 31502)

The Garden City Northern Rallway,
Inc.—Acquisition and Operation
Exemption—The Atchison, Topeka and
Santa Fe Railway Co. and the Garden
City, Guif and Northern Raliroad Co.;
Corrected Notice of Exemption *

The Garden City Northern Railway,
Inc. (GCN), a non-carrier, has filed a
notice of exemption to acquire and
operate approximately 30.59 miles of rail
line located in Finney and Scott
Counties, KS. The line, which extends
between milepost 156.48 at or near
Garden City and milepost 125.89 at or
near Shallow Water, is presently owned
by The Garden City, Gulf and Northern
Railway Company and The Atchison,
Topeka and Santa Fe Railway
Company.

This transaction is related to a
petition for exemption filed concurrently
by Garden City Co-op, Inc. (Co-op), in
Finance Docket No. 31503, The Garden
City Co-op, Inc.—Exemption from 49
U.S.C. 10746 and 11343. That petition
seeks an exemption from the
requirements of 49 U.S.C. 11343 for Co-
op to continue in control of GCN and
from the provisions in 49 U.S.C. 10748,
the “commodities clause”. GCN expects
to consummate this transaction upon
Co-op receiving its exemption in
Finance Docket No. 31203.

! The Notice served and published August 1, 1089
(54 FR 31738) incorrectly cited the docket number of
the directly-related exemption in Finance Docket
No. 31503.

Any comments must be filed with the
Commission and served on: Thomas F,
McFarland, Jr., Belnap, Spencer,
McFarland, Emrich & Herman, 20 North
Wacker Drive, Suite 3710, Chicago, IL
606086; and (2) Dennis W. Wilson, The
Atchison, Topeka and Santa Fe Railway
Company, 80 East Jackson Boulevard,
Chicago, 1L 60604-2401.

This notice is filed under 49 CFR
1150.31. If the notice contains false or
misleading information, the exemption is
void ab initio. Petitions to revoke the
exemption under 49 U.S.C. 10505(d) may
be filed at any time. The filing of a
petition to revoke will not automatically
stay the transaction. :

Decided: August 18, 1989.

By the Commission, Jane F. Mackall,
Director, Office of Proceedings.
Noreta R. McGee,
Secretary.
[FR Doc. 88-19985 Filed 8-30-80; 8:45 am|
BILLING CODE 7035-01-M

DEPARTMENT OF JUSTICE

Lodging of Consent Decree; Amoco
Chemical Co., et al.

In accordance with section 122 of the
Comprehensive Environmental
Response, Compensation and Liability
Act, as amended (“CERCLA"), 42 U.S.C.
9622, and the policy of the Department
of Justice, 28 CFR 50.7, notice is hereby
given that a complaint styled United
States v. Amoco Chemical Company, et
al., Civil Action No. 892734, was filed in
the United States District Court for the
Southern District of Texas on August 15,
1989, and, simultaneously, a consent
decree was lodged with the Court in
settlement of the allegations in the
complaint. This consent decree settles
the government's claims in the
complaint pursuant to sections 104, 106
and 107 of CERCLA, 42 U.S.C. 9604,
96086, 9607, for injunctive relief to abate
an imminent and substantial
endangerment to the public health,
welfare or the environment because of
actual or threatened releases of
hazardous substances from a facility,
and for the recovery of response cosis
incurred by the United States with
respect to a facility located southeast of
Houston, Harris County, Texas, known
as the “Brio Refining Site” (hereafter
“the Site"”). The complaint alleged.
among other things, that the defendants
are persons who by contract, agreement
or otherwise arranged for disposal of
hazardous substances at the industrial
waste control Site or who arranged for
transport of hazardous substances 10 the
Site. The complaint further alleged that
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the Urited States has incurred and will
continue to incur response costs in
response to the release or threat of
release of hazardous substances.

Under the terms of the proposed
consent decree, the defendants agree to
fund and implement a remedy at the
Brio Refining Site which includes
excavation and either acqueous-phase
biological treatment or onsite
incineration of affected materials and
soils, dismantlement of the chemical
process facility, tanks and drums,
construction of a cap and cover for
waste impoundments, installation of a
package wastewater treatment plant or
the routing of wastewater to a POTW,
and long-term monitoring of air and
groundwater in the vicinity of the Site.
The Department of Justice will receive
comments relating to the proposed
consent decree for a pericd of 30 days
from the date of this publication.
Comments should be addressed to the
Assistant Attorney General of the Land
and Natural Resources Division,
Department of Justice, 10th and
Pennsylvania Avenue, NW.,,
Washington, DC 20530, All comments
should refer to United States v. Amoco
Chemical Company, D.J. Ref. 90-11-2—-
325. The proposed consent decree may
be examined at the following offices of
the United States Attorney and the
Environmental Protection Agency
("EPA"):

United States Attorney’s Office

Contact: Chief, Civil Division, Office of
the United States Attorney, U.S.
Courthouse, 515 Rusk, Houston, Texas
77002, (713) 228-2600

EPA Region VI

Contact: Pamela Phillips, Office of
Regional Counsel, U.S. Environmental
Protection Agency, Region VI, 1445
Ross Avenue, Dallas, Texas 75202—
2733, (214) 655-2120

Copies of the proposed consent decree
may also be examined at the
Environmental Enforcement Section,
Land and Natural Resources Division,
United States Department of Justice,
Room 1515, 10th and Pennsylvania
Avenue, NW,, Washington, DC 20530. A
copy of the proposed consent decree
may be obtained by mail from the
Environmental Enforcement Section,
Land and Natural Resources Division,
Department of Justice, P.O. Box 7611,
Ben Franklin Station, Washington, DC
20044, In requesting a copy of the
decree, piease enclose a check for
Copying costs in the amount of $7.10

payable to Treasurer of the United
States.
Donaid A. Carr,

Acting Assistant Attorney General, Land and
Natural Resources Division.

[FR Doc. 88-20512 Filed 8-30-89; 8:45 am]
BILLING CODE 4410-01-M

reproduction cost) payable to the
Treasurer of the United States.
Richard B. Stewart,

Assistant Attorney General, Land and
Natural Resources Division.

[FR Doc. 88-20513 Filed 8-30-89; 8:45 am]
BILLING CODE 4410-01-M

Lodging of Consent Decree Pursuant
to CERCLA; The Craig Wrecking Corp.

In accordance with Department
policy, 28 CFR 50.7, notice is hereby
given that on August 21, 1989, a
proposed consgent decree in United
States v. The Craig Wrecking
Corporation, Civil Action No. C2-87-592
was lodged with the United States
District Court for the Southern District
of Ohio. The proposed consent decree
resolves a judicial enforcement action
brought by the United States against
The Craig Wrecking Corporation and
Stanley R. Craig for violations of the
Clean Air Act, 42 U.S.C. 7401 et seq.,
relating to violations of regulations
governing the removal of asbestos
materials.

The proposed consent decree requires
the defendants to pay the sum of seven
hundred dollars ($700.00) to the United
States Government as a civil penalty.
The decree also orders these defendants
not violate the asbestos removal
violations in the future.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
relating to the proposed consent decree.
Comments should be addressed to the
Assistant Attorney General of the Land
and Natural Resources Division,
Department of Justice, Washington, DC
20530, and should refer to United States
v. The Craig Wrecking Corporation, D.].
Ref. 90-5-2-1-1048.

The proposed consent decree may be
examined at the office of the United
States Attorney, 5th and Walnut Streets,
220 U.S. Post Office & Courthouse,
Cincinnati, Ohio 45202.

Copies of the consent decree may be
examined at the Environmental
Enforcement Section, Land and Natural
Resources Division of the Department of
Justice, Room 1517, Ninth and
Pennsylvania Avenue, NW.,
Washington, DC 20530. A copy of the
proposed consent decree may be
obtained in person or by mail from the
Environmental Enforcement Section,
Land and Natural Resources Division of
the Department of Justice. In requesting
a copy, please enclose a check in the
amount of $1.20 (10 cents per page

Lodging of Consent Decree Pursuant
to CERCLA; The Craig Wrecking Corp.

In accordance with Department policy
28 CFR 50.7, notice is hereby given that
on August 21, 1989, a proposed consent
decree in United States v. The Craig
Wrecking Corporation, Civil Action No.
C2-87-692 was lodged with the United
States District Court for the Southern
District of Ohio. The proposed consent
decree resolves a judicial enforcement
action brought by the United States
against the City of Cincinnati and Frank
Messer and Sons Wrecking Company
for violations of the Clean Air Act, 42
U.5.C. 7401 et seq., relating to violations
of regulations governing the removal of
asbestos material,

The proposed consent decree requires
the defendants to pay the sum of
fourteen thousand dollars ($14,000.00) to
the United States Government as a civil
penalty. The decree also orders these
defendants not violate the asbestos
removal violations in the future.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
relating to the proposed consent decree.
Comments should be addressed to the
Assistant Attorney General of the Land
and Natural Resources Division,
Department of Justice, Washington, DC
20530, and should refer to United States
V. The Craig Wrecking Corporation, D.J.
Ref. 90-5-2-1-1048.

The proposed consent decree may be
examined at the office of the United
States Attorney, 5th and Walnut Streets,
220 U.S. Post Office & Courthouse,
Cincinnati, Ohio 45202.

Copies of the consent decree may be
examined at the Environmental
Enforcement Section, Land and Natural
Resources Division of the Department of
Justice, Room 1517, Ninth and
Pennsylvania Avenue NW., Washington,
DC 20530. A copy of the proposed
consent decree may be obtained in
person or by mail from the
Environmental Enforcement Section,
Land and Natural Resources Division of
the Department of Justice. In requesting
a copy, please enclose a check in the
amount of $1.20 (10 cents per page
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reproducton cost) payable to the
Treasurer of the United States.
Richard B. Stewart,

Assistant Attorney General, Land and
Natural Resources Division.

[FR Doc. 89-20514 Filed 8-30-89; 8:45 am]
BILLING CODE 4410-01-M

Lodging of Consent Dacree Pursuant
to the Clean Air Act; Donna, TX

In accordance with Departmental
policy, 28 CFR 50.7, 38 FR 18029, notice
is hereby given that on August 3, 1989, a
Partial Consent Decree in United States
v. City of Donna, Texas, Civil Action
No. M-88-023, was ledged with the
United States District Court for the
Southern District of Texas, McAllen
Division.

The Partial Consent Decree requires
the Taormina Corporation and
Taormina Company to pay a civil
penalty of $60,000 to the United States,
and to pay an additional amount of
$42,000 to the City of Donna, Texas, to
upgrade its publically owned treatment
works.

The Department of Justice will receive
for a period of thirty (30} days from the
date of this publication of this notice,
written comments relating to the
Consent Decree. Commenis should be
addressed to the Assistant Attorney
Ceneral, Environmental Enforcement
Section, Land and Natural Resources
Division, Department of Justice, P.O.
Box 7611, Ben Franklin Station,
Washington, DC 20044, and should refer
to United States v. City of Donna,

Texas, D.J. Ref. 90-5-1-1-3022.

The Consent Decree may be examined
al the office of the United States
Attorney, Southern District of Texas,
Courthouse & Federal Building, 515 Rusk
Avenue, Houston, Texas 77002; at the
Region VI Office of the Environmental
Protection Agency, 1445 Ross Avenue,
Dallas, Texas 75202; and at the
Environmental Enforcement Section,
Land and Natural Resources Division,
Department of Justice, 10th Street and
Pennsylvania Avenue NW., Washington,
DC 20530, A copy of the proposed
Consent Decree can be obtained in
person or by mail from the Department
of Justice. In requesting a copy, please
enclose a check in the amount of $.60 (10
cents per page reproducton cost)
payable to the Treasurer of the United
States.

Donald A. Carr,

Acting Assistant Attorney General, Land and
Natural Resources Division,

|FR Doc. 89-20515 Filed 8-30-89; 8:45 am)

BILLING CODE 4410-01-M

Consent Decree in Clean Water Act
Enforcement Action; Menominee, M|

In accordance with Departmental
Policy, 28 CFR 50.7, notice is hereby
given that a Consent Decree in United
States v. City of Menominee, Civil
Action No. M88-107 (W.D. Michigan),
has been lodged with the United States
District Court for the Western District of
Michigan. The United States’ Complaint
in the action alleged that the City of
Menominee violated the Clean Water
Act by discharging waste in excess of
the effluent limitations in the City's
National Pollutant Discharge
Elimination System (NPDES) permit.

The Consent Decree requires the City
of Menominee to take a number of
specified measures to ensure
compliance with the Clean Water Act,
including terminating acceptance of
wastewater from the Menominee Paper
Company, and upgrading facilities at the
City wastewater treatment plant.
Compliance with final permit effluent
limits is to be achieved no later than
November 1, 1989. The City of
Menominee is also required to pay a
civil penalty of $105,000 to the United
States.

The Department of Justice will receive
for thirty (30) days from the publication
date of this notice written comments
relating to the judgment. Comments
should be addressed to the Assistant
Attorney General, Land and Natural
Resources Division, Department of
Justice, Washington, DC 20530, and refer
to United States v. City of Menominee,
Civil Action No, M88-107 (W.D.
Michigan), DOJ No. 80-5-1-1-3158.

The proposed Consent Decree may be
examined without charge at the office of
the United States Attorney, Federal
Building, 399 Federal Building, Grand
Rapids, Michigan 49503; at the Region V
Office of the Environmental Protection
Agency, 230 South Dearborn Street,
Chicago, lllinois 60604; and at the
Environmental Enforcement Section,
Land and Natural Resources Division,
U.S. Department of Justice, Ninth Street
and Pennsylvania Avenue, NW.,
Washington, DC 20530. Copies of the
Consent Decree may be requested in
person or by mail from the Department
of justice, at the above address. A
copying charge of $1.80 (10 cents per
page reproduction cost) must be paid, by
check or money order payable to the
Treasurer of the United States, at the
time of the request.

Richard B. Stewart,

Assistant Attorney General, Land and
Natural Resources Division.

[FR Doc. 89-20516 Filed 8-30-89; 8:45 am)
BILLING CODE 4410-01-M

Lodging of Consent Decree Pursuant
to the Ciean Air Act; Metro Wrecking
Company, Inc.

In accordance with Department
policy, 28 CFR 50.7, notice is hereby
given that a proposed Consent Decree in
United States v. Metro Wrecking
Company, Inc., Civil Action No.
88CV27962DT, has been lodged with the
United States District Court for the
Eastern District of Michigan. The
complaint filed by the United States
alleged that the defendant violated the
Ciean Air Act, 42 U.S.C. 7401 et seq, and
the National Emission Standard for
Hazardous Air Pollutants for asbestos
(the “asbestos NESHAPs") by failing to
give the required notice of demolition
work involving asbestos removal and by
violating Federal regulations governing
the proper handling and disposal of
materials containing friable asbestos.

The proposed Decree requires
Defendant to achieve and maintain
compliance with the Act and its
implementing regulations by reporting
its demolition activities to the
appropriate local, state, and/or federal
agencies, retaining accredited asbestos
abatement contractors for all jobs
requiring asbestos removal, and
submitting to U.S. EPA specified
information regarding demolition
projects on which Defendant bids
unsuccessfully. The proposed Consent
Decree also requires Defendant to pay a
civil penalty of $22,100 for its violations
of the Act, and provides for substantial
stipulated penalties in the event that
Defendant fails to comply with any
Decree requirements.

The Department of Justice will receive
comments relating to the proposed
Consent Decree for a period of thirty
(30) days from the date of this
publication. Comments should be
addressed to the Assistant Attorney
General of the Land and Natural
Resources Division, Department of
Justice, Washington, DC 20530, and
should refer to the United States v.
Metro Wrecking Company, Inc., D] Ref.
No. 90-5-2-1-1205.

The proposed Consent Decree may be
examined at the office of the United
States Attorney, 817 Federal Building,
231 W. Lafayette, Detroit, Michigan,
48226, and at the Office of Regional
Counsel, United States Environmental
Protection Agency, Region V, 230 South
Dearborn Street, Chicago, Illinois 60604.
Copies of the Consent Decree may be
examined at the Environmental
Enforcement Section, Lands and Natural
Resources Division of the Department of
Justice, Room 16847(d), Ninth Street.and
Pennsylvania Avenue, NW., Washington
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DC 20530. A copy of the proposed_
Consent Decree may be obtained in
person or by mail from the
Environmental Enforcement Section,
Land and Natural Resources Division of
the Department of Justice. In requesting
a copy please enclose a check in the
amount of $1.80 (ten cents per page
reproduction cost) payable to the
Treasurer of the United States.

Richard B. Stewart,
Assistant Attorney General, Land and
Natural Resources Division.

[FR Doc. 89-20517 Filed 8-30-89; 8:45 am]
BILLING CODE 4410-01-M il

Lodging of Consent Decree Under
Clean Water Act; Milford, OH

In accordance with Departmental
policy, notice is hereby given that on
August 24 , 1989, a proposed Consent
Decree in United States v. City of
Milford, Ohio, Case No. C-1-88-0623,
was lodged with the United States
District Court for the Sourthern District
of Ohio. The proposed Consent Decree
resolves an action alleging violations of
the Clean Water Act and a National
Pollutant Discharge Elimination System
(NPDES) permit at the City of Milford,
Ohio's publicly-owned treatment works
("POTW™), by requiring the City of
Milford to take corrective measures
necessary to bring it into compliance
with the Act and its permit and to pay to
the United States and the State of Ohio
a total civil penalty in the amount of
$70,000.

The Department of Justice will receive
for a period of thirty (30) days from the
date of the publication, comments
relating to the proposed Consent Decree.
Comments should be addressed to the
Assistant Attorney General of the Land
and Natural Resources Division,
Department of Justice, Washington, DC.
20530, and should refer to United States
v. The City of Milford, Ohio, DJ.
reference #90-5-1-1-3180.

The proposed Consent Decree may be
examined at the office of the United
States Attorney, Southern District of
Ohio, 220 U.S. Post Office and
Courthouse Building, 5th & Walnut
Streets, Cincinnati, Ohio, the Region V
office of the United States
Environmental Protection Agency, 230
South Dearborn Street, Chicago, lllinois
60604, and at the Environmental
Enforcement Section, Land and Natural
Resources Division of the Department of
Justice, Room 1515, 10th Street and
Pennsylvania Avenue NW., Washington,
DC 20530. A copy of the proposed
Consent Decree may be obtained in
person or by mail from the

Environmental Enforcement Section,
Land and Natural Resources Division of
the Department of Justice. In requesting
a copy, please enclose a check in the
amount of $2.60 (26 pages at 10 cents per
page) payable to the Treasurer of the
United States.

Richard B. Stewart,

Assistant Attorney General, Land and
Natural Resources Division.

[FR Doc. 83-20518 Filed 8-30-89; 8:45am]
BILLING CODE 4410-01-M

Lodging of Proposed Consent Decree
Under the Ciean Water Act; Pine Bluff
Waste-water Utility Commission and
Arkansas

In accordance with Departmental
policy and 28 CFR 50.7, notice is hereby
given that on August 15, 1989, a
proposed Consent Decree in United
States v. Pine Bluff Waste-water Utility
Commission, and the State of Arkansas,
Civil Action No. PB-C-89-461 was
lodged with the Eastern District of
Arkansas, Pine Bluff Division. The
complaint filed by the United States
alleged several violations of the Clean
Water Act by Pine Bluff Waste-water
Utility Commission. The compliant
sought to impose injunctive relief and
civil penalties. The proposal Consent
Decree imposes injunctive relief and
civil penalties for past violations.

The Department of Justice will review
for a period of thirty (30) days from the
date of this publication comments
relating to the proposed Consent Decree.
Comments should be addressed to the
Assistant Attorney General of the Land
and Natural Resources Division,
Department of Justice, Washington, DC
20530, and should refer to the United
States v. Pine Bluff Waste-water Utility
Commission and the State of Arkansas,
Civil Action No. PB-C-89-461, (ED. Ar.),
D.J. # 90-5-1-1-2798.

The proposed Consent Decree may be
examined at the Clerk’s Office of the
United States District Court for the
Eastern District of Arkansas, Pine Bluff
Division, Room 3103, Post Office and
U.S. Courthouse, 100 East Eight, Pine
Bluff, Arkansas, 71601 and at the Region
VI Office of the Environmental
Protection Agency, Allied Bank Tower,
1445 Ross Avenue, Dallas, Texas 75202
2738. Copies of the Consent Decree may
be examined at the Environmental
Enforcement Section, Land and Natural
Resources Division of the Department of
Justice, Room 2630, Washington, DC
20530. A copy of the proposed Consent
Decree may be obtained by mail from

the Environmental Enforcement Section,
Land and Natural Resources Division of

the Department of Justice at a cost of
$.10 per page, for a total of $1.20.

Richard B. Stewart,

Assistant Attorney General, Land and
Natural Resources Division.

[FR Doc. 89-20519 Filed 8-30-89; 8:45 am]
BILLING CODE 4410-01-M

Lodging of Consent Decree Pursuant
to Clean Air Act; R.E.A.G., et al

In accordance with Departmental
policy, 28 CFR 50.7, notice is hereby
given that on August 15, 1989 a proposed
consent decree in United States v.
R.E.A.G. et al., Civil Action No B-87-24
(TFGD), was lodged with the United
States District Court for the District of
Connecticut. The proposed consent
decree concerns a complaint filed by the
United States that alleged violations of
section 112 of the Clean Air Act, 42
U.S.C. 7412 and the National Emission
Standards for Hazardous Air Pollutants
(“NESHAP") for Asbestos, 40 CFR part
61, subpart M during the renovation of
the former Beverly Theater in
Bridgeport, Connecticut. The complaint
alleged that defendant AA Building
Wrecking Co., Inc. (“A”), as well as
other defendants R.E.A.G., Cristwood
Associates, Inc., and Northern Asbestos
Abatement Co., Inc., violated the
asbestos NESHAP during the building
renovation. The complaint sought
injunctive relief to require compliance
with the asbestos NESHAP and civil
penalties for past violations. The
proposed consent decree involves only
the claims against defendant AA. The
consent decree requires AA's president
to take asbestos training courses and
AA to refrain from demolition or
renovation activities invelving asbestos.
AA is also required to pay a civil
penalty of $10,000 in settlement of the
government's civil penalty claims. The
consent decree only resolves the
liability of AA and does not address the
portions of the complaint against the
other defendants.

The Department of Justice will receive
for a period of thirty (30) days from the
date of the publication comments
relating to the proposed consent decree.
Comments should be addressed to the
Assistant Attorney General of the Land
and Natural Resources Division,
Department of Justice, Washington, DC
20530, and should refer to United Stales
V. REA.G. etal, DJ. Ref. 90-5-2-1-
10786.
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The proposed consent decree may be
examined at the office of the United
States Attorney for the District of
Connecticut, Room 309, Federal Building
and Courthouse, 815 Lafayette Blvd.,

Bridgeport, CT. 06604 and at the Region I
Office of the United States
Environmental Protection Agency, John
F. Kennedy Federal Building, Boston,
MA 02203-2211. Copies of the consent
decree may also be examined at the
Environmental Enforcement Section,
Land and Natural Resources Division of
the Department of Justice, Room 1517,
Ninth Street and Pennsylvania Avenue,
NW., Washington, DC 20530. A copy of
the proposed decree may be obtained in
person or by mail from the
Environmental Enforcement Section,
Land and Natural Resources Division of
the Department of Justice. In requesting
a copy, please enclose a check in the
amount of $1.40 (10 cents per page
reproduction cost) payable to the
Treasurer of the United States.

Donald A. Carr,

Acting Assistant Attorney Generel, Land and
Natural Resources Division,

[FR Doc. 89-20520 Filed 8-30-89; 8:45 am]
EILLING CODE 4410-01-M

l.odging of Consent Decree Under
Ccmprehensive Environmental
Fesponse, Compensation and Liability
Act; Wausau Chemical Co., et al.

In accordance with Departmental
policy, notice is hereby given that on
August 25, 1989, a proposed Consent
Decree in United States v. Wausau
Chemical Company, et al., Case No. 87—
C-919-C, was lodged with the United
States District Court for the Western
District of Wisconsin. The proposed
Consent Decree provides for
reimbursement by Wausau Energy
Corporation to the United States of
$5,000 in response costs incurred by the
United States Environmental Protection
Agency under the Comprehensive
Environmental Response,
Compensation, and Liability Act at the
Wausau Groundwater Contamination
Site through January 5, 1985.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication, comments

relating to the proposed Consent Decree.

Comments should be addressed to the
Assistant Attorney General of the Land
and Natural Resources Division,
Department of Justice, Washington, DC
20530, and should refer to United States
v. Wausau Chemical Company, D.].
reference #90-11-2-286.

The proposed Consent Decree may be
examined at the office of the United
States Attorney, Western District of

Wisconsin, 120 North Henry Street,
Madison, Wisconsin 53703, at the Region
V office of the United States
Environmental Protection Agency, 230
South Dearborn Street, Chicago, lllinois
60604, and at the Environmental
Enforcement Section, Land and Natural
Resources Division of the Department of
Justice, Room 1647, 10th Street and
Pennsylvania Avenue NW., Washington,
DC 20530. A copy of the proposed
Censent Decree may be obtained in
person or by mail from the
Environmental Enforcement Section,
Land and Natural Resources Division of
the Department of justice.

Richard B. Stewart,

Assistant Attorney General, Land and
Natural Resources Division,

|FR Doc. 89-20521 Filed 8-30-89; 8:45 am]

BILLING CODE 4410-01-M

Antitrust Division

National Cooperative Research Act of
1984; Development of a Computer-
Aided Armor Design/Analysis System

Notice is hereby given that, on August
7, 1989, pursuant to section 6{a) of the
National Cooperative Research Act of
1984, 15 U.S.C. 4301 et seq. ("the Act,”)
Southwest Research Institute (“*SwRI")
filed a written notification
simultaneously with the Attorney
Ceneral and the Federal Trade
Commission disclosing the addition of a
party to its group research project
regarding "“The Development of a
Computer-Aided Armor Design/
Analysis System”. The notification was
filed for the purpose of invoking the
Act’s provision limiting the recovery of
antitrust plaintiffs to actual damages
under specified circumstances.
Specifically, the SwRI advised that
General Dynamics Land Systems Inc.
(effective June 26, 1989) has become a
party to the group research project.

No other changes have been made in
either the membership or planned
activity of the group research project.

On June 26, 1989, SWRI filed its
original notification pursuant to section
6(a) of the Act. The Department of
Justice (the “Department”) published a
notice in the Federal Register pursuant
to section 6(b) of the Act on July 20,
1989, 54 FR 30481.

Joseph H. Widmar,

Director of Operations, Antitrust Division.
[FR Doc. 89-20522 Filed 8-30-89; 8:45 am]
BILLING CODE 4410-01-M

LEGAL SERVICES CORPORATION

Grant Award to Nova University,
Center for the Study of Law-Civil Lay
Clinic for the Expansion and
Development of a Law School Civil
Clinical Program

AGENCY: Legal Services Corporation.

ACTION: Announcement of a grant
award.

sumMmARY: The Legal Services
Corporation (LSC) hereby announces its
intention to award a grant in the amount
of $47,825 to Nova University, Center for
the Study of Law-Civil Law Clinic
through the 1989-90 Law School Civil
Clinical Program. The purpose of this
grant is to render civil legal assistance
to LSC-eligible clients who are also
handicapped children. Pursuant to the
Corporation's announcement of funding
availability in Volume 54, No. 90, pages
20454 and 20455 of the Federal Register
of May 11, 1989, a total of $1,053,591 will
be awarded to nineteen applicants for
funding, including Nova University,
Center for the Study of Law.
Announcement of the grant awards to
the other applicants was published in
the August 15, 1989 and the August 23,
1989 issues of the Federal Register,

This one-year grant is awarded
pursuant to authority conferred by
gections 1006{a)(1)(B) and 1006(a)(3) of
the Legal Services Corporation Act of
1974, as amended. This public notice is
issued pursuant to section 1007(f) of this
Act, with a request for comments and
recommendations within a period of
thirty (30) days from the date of
publication of this notice. The grant
award will not become effective and
grant funds will not be distributed prior
to expiration of this thirty-day period.
pATE: All comments and
recommendations must be received by
the Office of Field Services of the Legal
Services Corporation on or before
September 30, 1989.

FOR FURTHER INFORMATION CONTACT:
Charles T. Moses, III, Associate
Director, or Victoria O'Brien, Counsel to
the Director, Legal Services Corporation
Office of Field Services, 400 Virginia
Ave., SW., Washington, DC 200242751,
telephone number: (202) 863-1837.
SUPPLEMENTARY INFORMATION: This
grant is issued to support the provision
of legal services to client-eligible,
handicapped children residing in or neat
Fort Lauderdale, Florida. The grant 18
intended to assist these children with
cases falling under Florida's Education
for All Handicapped Children's Act.
Public law 94-142. Through the Nova
University clinical program, desi gned 0
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address this need, the Corporation
educates law students to the legal
problems of poor persons. This clinical
experience encourages future lawyers to
become interested in the provision of
legal services to poor persons, acting
either as legal aid attorneys or through
pro bono or reduced fee efforts as
members of the private bar.

Dated: August 29, 1969.
Ellen J. Smead,
Acting Director, Office of Field Services.
[FR Doc. 8920681 Filed 8-30-89; 8:45 am]
BILLING CODE 7050-01-M

NATIONAL SCIENCE FOUNDATION

Permit Applications Received Under
the Antarctic Conservation Act of 1978

AGENCY: National Science Foundation.
ACTION: Notice of Permit Applications
Received Under the Antarctic
Conservation Act of 1978, Public Law
95-541.

sUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permit applications received to
conduct activities regulated under the
Antarctic Conservation Act of 1978. NSF
has published regulations under the
Antarctic Conservation Act of 1978 at
Title 45 Part 870 of the Code of Federal
Regulations. This is the required notice
of permit applications received.

DATES: Interested parties are invited to
submit written data, comments, or views
with respect to these permit applications
by October 2, 1989. Permit applications
may be inspected by interested parties
at the Permit Office address below.
ADDRESS: Comments should be
addressed to Permit Office, Room 627,
Division of Polar Programs, National
Science Foundation, Washington, DC
20550,

FOR FURTHER INFORMATION CONTACT:
Charles E. Myers at the above address
or {202) 357-7934.

SUPPLEMENTAL INFORMATION: The
National Science Foundation, as
directed by the Antarctic Conservation
Act of 1978 (Pub. L. 95-541), has
developed regulations that implement
the “Agreed Measures for the
Conservation of Antarctic Fauna and
Flora" for all United States citizens. The
Agreed Measures, developed in 1964 by
the Antarctic Treaty Consultative
Parties, recommended establishment of
4 permit system for various activities in
Antarctica and designation of certain
animals and certain geographic areas as
requiring special protection, The
regulations establish such a permit
system to designate Specially Protected

Areas and Sites of Special Scientific
Interest. Additional information was
published in the Federal Register on July
17, 1989.

The applications received are as
follows:

1. Applicant: Paul K. Dayton, Scripps
Institution of Oceanography, La Jolla,
CA 92093

Activity for Which Permit Requested:
Enter site of Special Scientific interest
(SSSI). The applicant proposes to
enter SSSI No. 1., Cape Royds in order
to conduct scientific diving operations
at Horsehoe Bay. The objective of this
project is to conduct surveys of the
mud bottom habitat and collect water
samples. The Adelie penguin rookery
will not be entered.

Location: Cape Royds, Ross Island,
Antarctica. ;

Dates: November—December 1990.

2, Applicant: Cornelius W. Sullivan,
Department of Biological Sciences,
University of Southern California, Los
Angeles, CA 80089

Activity for Which Permit Requested:
introduction of non-indigenous
species into Antarctica. The applicant
is conducting a study of
photosynthetic energy transfer in ice
algae. The study requires running
parallel experiments using standard
laboratory algal cultures. It is
proposed to import three species of
laboratory algal cultures to Antarctica
for these experiments. The cultures
will be used only in the laboratory
and not introduced into the natural
environment.

Location: McMurdo Station, Antarctica.

Dates: October—December 1989.

3. Applicant: Albert F. Bennett and Zoe
A. Eppley., Ecology and Evolutionary
Biology, University of California,
Irvine, Irvine, CA 92717

Activity for Which Permit Requested:
Taking. Enter site of special scientific
interest. The applicants have received
Antarctic Conservation Act permit 88—
4 for a study of physiological
adaptation of Antarctic birds to cold.
They request permission to collect 45
sheathbill eggs (of the 75 previously
permitted) from Harmony Point SSSI.

Location: Harmony Point SSSI, Nelson
Island, Antarctica,

Dates: December 1989—January 1990.

Charles E. Myers,

Permit Office.

[FR Doc. 89-20523 Filed 8-30-89; 8:45 am]

BILLING CODE 7555-01-8

Permits Issued Under the Antarctic
Conservation Act of 1978

AGENCY: National Science Foundation.

ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978,
Pub. L. 95-541,

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978. This
is the required notice of permits issued.
FOR FURTHER INFORMATION CONTACT:
Charles E. Myers, Permit Office,
Division of Polar Programs, National
Science Foundation, Washington, DC
20550.

SUPPLEMENTARY INFORMATION: On July
17, 1989, the National Science
Foundation published a notice in the
Federal Register of permit applications
received. Permits were issued to the
following individuals on August 22, 1989:
1. Zoe A. Eppley and Albert F. Bennett
2. William R. Fraser

3. Arthur L. DeVries

4. Gerald L. Kooyman

5. W. Zehnder and J. Claus

6. Mark D. Osadjan

Charles E. Myers,

Permit Office, Division of Polar Programs.
[FR Doc. 89-20524 Filed 8-30-89; 8:45 am)]
BILLING CODE 7555-01-M

Delegation of Award-Approval
Authority From the National Science
Board to the National Science
Foundation Director

AGENCY: National Science Foundation.

ACTION: Notice of delegation of award-
winning authority from the National
Science Board to the Director of the
National Science Foundation,

SUMMARY: This notice sets forth a
delegation of authority from the
National Science Board to the Direcfor
of the National Science Foundation that
was adopted by the Board on August 18,
1989. This delegation is required by
section 5(e)(1) of the National Science
Foundation Act of 1950, as amended (42
U.S.C. 1864(e)(1)). It enables the Director
to exercise the authority provided by
section 11(c) of the NSF Act (42 U.S.C.
1870(c)) to enter into contracts, grants,
and other arrangements for such
scientific and engineering activities as
the Foundation deems necessary for the
purposes of the Act. Publication of this
notice is required by section 5(e)(2) of
the NSF Act (42 U.S.C. 1864(e}(2)).
DATE: This delegation of authority was
effective on August 18, 1989,

FOR FURTHER INFORMATION CONTACT:
Thomas Ubois, Executive Officer,
National Science Board, National
Science Foundation, Washington, DC
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20550, 202-357-9582 (this is not a toll-
free number).

SUPPLEMENTARY INFORMATION: The
following is the delegation:

(1) The Director of the National
Science Foundation shall make no
award involving a total commitment of
more than six million dollars or more
than one and one-half million dollars in
any one year without the prior approval
?f the National Science Board, except
or:

a. Any award for a new project or
facility where the Board has approved a
project development plan and budget
and has not specifically required
approval of the award; or

b. Any continuing project, facility, or
logistics-support arrangement listed in
the Exemption List attached to this
resolution. Such Exemption List is to be
compiled, at least annually, for each
calendar year for NSB approval in
November of the preceding calendar
year.

(2) Paragraph (1)a. does not apply,
however, if the award amounts would
exceed the corresponding amounts
specified in the budget accompanying
the development plan by either: (1) More
than eight percent times the number of
full years since the initial award for that
project or facility, or (i) more than
iwenty-four percent.

(3) Except as provided in paragraphs
(1) and (2) or by specific resolution of
the National Science Board, the Board
hereby delegates to the Director
authority to make any award within the
anthority of the Foundation, consistent
with the authority of the Board to
approve the Foundation's programs.

(4) Except as provided in paragraph
(2) or by specific resolution of the
National Science Board, when the Board
approves the award of a specific amount
of funds, the Director may subsequently
amend the award to commit additional
sums, not to exceed ten percent of the
amount specified, or to change the
expiration date of the award.

(5) This resolution is effective for two
years and supersedes and replaces the
resolution of the National Science Board
on this subject adopted in August 1987.

As stated in its final section, this
delegation replaces an earlier one on the
same subject. This delegation, like those
preceding it, is a matter of internal
agency management and therefore not
subject to Executive Order 12291 of
February 17, 1981 (3 CFR 1981 Comp., p.
127). Publication of this notice is
required by section 5(e)(2) of the NSF
Act (42 U.S.C. 1864(e)(2)), which was
enacted by section 109(b) of the
National Science Foundation

Authorization Act, Fiscal Year 1986 (99
Stat. 889; Pub. L. 99-159).

Dated: August 23, 1889.
Thomas Ubois,
Executive Officer.
[FR Doc. 89-20525 Filed 8-30-89; 8:45 am]
BILLING CODE 7555-01-M

2 ——————————————————

NUCLEAR REGULATORY
COMMISSION

[Docket No. 50-255]

Consumers Power Co.; Palisades
Plant; Environmental Assessment and
Finding of No Significant Impact

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Provisional Operating License No.
DPR-20 issued to the Consumers Power
Company (the licensee), for operation of
the Palisades Plant, located in Van
Buren County, Michigan.

Environmental Assessment
Identification of Proposed Action

The proposed amendment involves
revising the Palisades Plant Technical
Specifications (TS) relating to
containment integrity. Specifically, the
proposed amendment, submitted by
application dated September 15, 1988,
and supplemented by letter dated June
23, 1989, would revise Technical
Specification sections 1.4, 3.6.1, and
3.6.5, and would add a new section 4.5.6.
The proposed amendment also would
add a new Table 3.6.1 to identify all
containment penetrations and isolation
valves.

The Need for the Proposed Action

The changes proposed are needed to
(1) allow for manual operation of certain
containment isolation valves for the
purpose of sampling the Safety Injection
Tanks for boron while the reactor is at
power, (2) provide consistency with the
Standard Technical Specifications with
respect to containment isolation valve
requirements, and (3) reflect the present
containment vent pathway.

Environmental Impacts of the Proposed
Action

TS section 4.2, Table 4.2.1.5, Minimum
Frequencies for Sampling Tests, requires
monthly sampling of the Safety Injection
Tanks for boron concentration. To
obtain the required sample, it is
necessary to open the manual isolation
valves associated with the Safety
Injection Tank drain line and route the
flow to the sample tap at the Nuclear
Steam Sampling System. However, the
current TS section 3.6.1, Containment

Integrity, does not allow the opening of
manual containment isolation valves
except when the plant is in the cold
shutdown condition. The proposed
amendment would allow these valves to
be opened while the plant is operating
for the purpose of obtaining the required
sample. The potential impact of this
change is that a release of radioactive
material could occur while the valves
are opened for sampling. For a release to
occur, however, the following conditions
would have to exist concurrently:

1. An accident which results in core
damage and release of fission products
to the reactor coolant,

2, A pathway for fission products to
reach the environment from the reactor
coolant via a failure of two check valves
between the Reactor Coolant System
and the Safety Injection Tank discharge
piping, and

3. The required safety injection tank
sampling in progress with the manual
containment isolation valves open.

An alternate accident scenario for a
release to occur would be the following
conditions concurrently:

1. An accident which results in core
damage and release of fission products
to the containment from the reactor
coolant,

2. A pathway for fission products to
reach the environment from the
containment via a failure of the Safety
Injection Tank drain line so as to create
communication of the containment
atmosphere with the environment, and

3. The required safety injection tank
sampling in progress with the manual
containment isolation valves open.

The first alternative scenario is
beyond the design basis for the plantin
that two check valves must fail for the
pathway to exist. The plant design basis
is that only a single active or passive
component is assumed to fail during the
course of the accident.

The Final Safety Analysis Report
offsite dose calculations are based on
Standard Review Plan assumptions for
the maximum hypothetical accident.
Those assumptions do not consider
failure of lines penetrating containment.
Therefore, the alternate scenario for
activity release discussed above, which
would require such a line failure, is
beyond the plant design basis.

The proposed amendment would
change the definition of “Containment
Integrity" to reflect the addition of Table
3.6.1 and TS section 4.5.2. Table 3.6

lists all containment penetrations and
the penetration isolation requirements.
TS section 4.5.2 adds surveillance
requirements for the containment
valves. Neither the definition change,
the added table listing penetration
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isolation requirements, nor the added
surveillance requirements affect the
installation or manner of operation of
any plant equipment beyond permitting
opening of the manual valves discussed
above.

The Commission has completed its
evaluation of the environmental impact
of the proposed amendment and has
determined that there would be no
increase in any radiological plant
effluents released offsite during normal
(non-accident) operation.

The Commission has also determined
that the probability of accidents has not
been increased by the proposed
changes, and that post-accident
radiological releases would not be
greater than determined previously. The
proposed changes do not increase
individual or cumulative occupational
radiation exposure. Therefore, the
Commission concludes that this action
would result in no significant
radiological environmental impact.

With regard to potential non-
radiological impacts, the proposed
changes to requirements with respect to
the use of a facility component and a
change to a surveillance requirement
involves systems located within the
restricted area as defined in 10 CFR part
20. The changes do not affect non-
radiological plant effluents and have no
other environmental impact. Therefore,
the Commission concludes that there are
no significant non-radiological
environmental impacts associated with
the proposed amendment,

The Notice of Consideration of
Issuance of Amendment and
Opportunity for Hearing in connection
with this action was published in the
Federal Register on June 20, 1989 (54 FR
25920). No request for hearing or petition
for leave to intervene was filed
following this notice,

Alternative to the Proposed Action

Since the Commission has concluded
that the environmental effects of the
proposed action are not significant, any
alternatives with equal or greater
environmental impacts need not be
evaluated.

The principal alternative would be to
deny the requested amendment, This
would not reduce the environmental
impacts attributable to this facility.
Denial of the action would prevent
sampling the safety injection tanks from
outside the containment, Although an
alternate sampling scheme is possible,
entry into containment would be
required and would result in
sub.stantia]ly increased occupational
radiation exposure,

Alternative Use of Resources

This action does not involve the use of
resources not previously considered in
the Final Environmental Statement
dated February 1978 related to operation
of the Palisades Plant.

Agencies and Persons Contacted

The Commission’s staff reviewed the
licensee's request and did not consult
other agencies or persons.

Finding of No Significant Impact

Based upon the foregoing
environmental assessment, we conclude
that the proposed action will not have a
significant effect on the quality of the
human environment, Accordingly, the
Commission has determined not to
prepare an environmental impact
statement for the proposed amendment.

For further details with respect to this
action, see the application for
amendment dated September 15, 1988,
and letter dated June 23, 1989, which are
available for public inspection at the
Commission's Public Document Room,
2120 L Street, NW., Washington, DC,
and at the Van Zoeren Library, Hope
College, Holland, Michigan 49423.

Dated at Rockville, Maryland, this 22nd
day of August 1989.

For the Nuclear Regulatory Commission.
Albert De Agazio,

Acting Director, Project Directorate I11-1,
Division of Reactor Projects—III, IV, V &
Special Projects, Office of Nuclear Reactor
Regulation.

[FR Doc. 89-20496 Filed 8-30-89; 8:45 am]
BILLING CODE 7590-01-M

[Docket No. 50-341; Fermi-2]

Detroit Edison Co.; Wolverine Power
Supply Cooperative, Inc.;
Environmental Assessment and
Finding of No Significant Impact

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. NPF-
43, issued to the Detroit Edison
Company (DECo) and the Wolverine
Power Supply Cooperative, Incorporated
(the licensees) for the operation of
Fermi-2 located in Monroe County,
Michigan.

Environmental Assessment
Identification of Proposed Action

The proposed amendment would
revise the Technical Specifications (TS)
to clarify the requirements for operation
with the Moisture Separator Reheater
{MSR) out of service.

The proposed action is in accordance
with the licensees' application for

amendment dated January 27, 1988 as
supplemented May 10, 1989.

The Need for the Proposed Action

The proposed changes to the TS are
required in order to properly reflect the
bases for operation with an MSR out-of-
service. The Fermi-2 transient analyses
take credit for the MSR being in service.
However, the TS do not currently
restrict operation with an MSR out-of-
service.

Environmental Impacts of the Proposed
Action

The Commission has completed its
evaluation of the proposed revision to
the TS. The proposed revision would (1)
modify TS 3/4.7.9 by specifying
operating limitations of the MSR; (2)
clarify that the limits in TS 3/4.2.3,
Figure 3.2.3-1 (Curve B) apply to the
operating scenario for the MSR out-of-
service; and (3) provide an additional
limitation (Curve C) to TS Figure 3.2.3-1
for the operating scenario of an
inoperable main turbine bypass and
MSR out-of-service. Therefore, the
proposed changes do not increase the
probability or consequences of any
accidents, no changes are being made in
the types of any effluents that may be
released offsite, and there is no
significant increase in the allowable
individual or cumulative occupational
radiation exposure. Accordingly, the
Commission concludes that this
proposed action would result in no
significant radiological impact and could
result in the reduction of the radiological
impacts.

With regard to potential
nonradiological impacts, the proposed
changes to the TS involve systems
located within the restricted area as
defined in 10 CFR Part 20, They do not
affect nonradiological plant effluents
and have no other environmental
impact. Therefore, the Commission
concludes that there are no significant
nonradiological environmental impacts
associated with the proposed
amendment.

The Notice of Consideration of
Issuance of Amendment and
Opportunity for Hearing in connection
with this action was published in the
Federal Register on April 5, 1988 (53 FR
11151). No request for hearing or petition
for leave to intervene was filed
following this notice.

Alternative to the Proposed Action

Because the Commission has
concluded that there is no significant
environmental impact associated with
the proposed amendment, any
alternative would have either no or
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greater environmental impact. The

principal alternative would be to deny
the requested amendment. This would
not provide the needed limitations for
operation with an MSR out-of-service.

ARernative Use of Resources

This action involves no use of
resources not previously considered in
connection with the “Final
Environmental Statement Related to
Operation of Fermi-2," dated August
1981.

Agencies and Persons Consulted

The Commission's staff reviewed the
licensees' request and did not consult
cther agencies or persons.

Finding of No Significant Impact

The Commission has determined not
to prepare an environmental impact
statement for the proposed license
amendment.

Based upon the foregoing
environmental assessment, the
Commission concludes that the
proposed action will not have a
significant effect on tha quality of the
human environment.

For further details with respect to this
action, see the application for
amendment dated January 27, 1988 as
supplement May 10, 1989, which are
available for public inspection at the
Commission’s Public Document Room,
2120 L Street, NW., Washington, DC,
and at the Monree County Library
System, 3700 South Custer Road,
Monroe, Michigan 48161.

Dated at Rockville, Maryland, this 24th day

of August 1989,

For the Nuclear Regulatory Commission.
Albert W. De Agazio,
Acting Director, Project Direclorate HlI-1,
Division of Reactor Projects—HL IV, V&
Special Projects, Office of Nuclear Reuctor
Regulation.
[FR Doc. 88-20492 Filed 8-30-89; 8:45 am]
BILLING CODE 7530-01-M

[Docket No. 50-241; Fermi-2]

Detroit Edison Co.; Wolverine Power
Supply Cooperative, inc.;
Environmantal Assessment and
Finding of No Significant impact

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. NPF—
43, issued to the Detroit Edison
Company (DECg]) and the Wolverine

Power Supply Cooperative, Incorporated

(the licensees) for the operation of
Fermi-2 located in Monroe County,
Michigan.

Environmental Assessment
Identification of Proposed Action

The proposed amendment would
revise the Technical Specifications (TS]
for Primary Containment Isolation
Valves by removing the Traversing
Incore Probe (TIP) Purge System Primary
Containment Isolation Valve from the
TS.

The proposed action is in accordance
with the licensees' application for
amendment dated March 10, 1989.

The Need for the Proposed Action

The proposed changes to the TS are
required in order to reflect the
elimination of the TIP Purge System
Primary Containment Isolation Valves
from the plant design. The purge system
is being modified to achieve compliance
with General Design Criterion 56 of
appendix A of 10 CFR 50.

Environmental Impacts of the Proposed
Action

The Commission has completed its
evaluation of the proposed revision to
the TS. The proposed revision would
reflect the elimination of the TIP Purge
System Primary Containment Isolation
Valves and the sealing of the associated
penetration with a qualified welded cap
which will be leak tested per 10 CFR
part 50, appendix J. This will reduce the
probability of leakage during an
accident from this potential leakage
path. In addition, a reduction in
occupational radiation exposure can be
expected because of lower maintenance,
inspection and testing requirements of
the new design. Therefore, the proposed
changes do not increase the prebability
or consequences of any accidents, no
changes are being made in the types of
any affluents that may be released
offsite, and there is no significant
increase in the allowable individual or
cumulative occupational radiation
exposure. Accordingly, the Commission
concludes that this proposed action
would result in no gignificant
radiological impact and could result in
the reduction of the radiological
impacts.

With regard to potential
nonradiological impacts, the proposed
changes to the TS involve systems
located within the restricted areas as
defined in 10 CFR part 20. They do not
affect nonradiological plant effluents
and have no other environmental
impact. Therefore, the Commission
concludes that there are no significant
nonradiological environmental impacts
associated with the proposed
amendment.

The Notice of Consideration of
Issuance of Amendment and

Opportunity for Hearing in connecticn
with this action was published in the
Federal Register on August 1, 1989 (54
FR 31756}. No request for hearing or
petition for leave to intervene was filed
following this notice.

Alternative to the Proposed Action

Because the Commission has
concluded that there is no significant
environmental impact associated with
the proposed amendment, any
alternative would have either no or
greater environmental impact. The
principal alternative would be to deny
the requested amendment. This would
prevent the design modifications and
thus prevent compliance with General
Design Criterion 56.

Alternative Use of Resources

This action involves no use of
resources not previously considered in
connection with the “Final
Environmental Statement Related to
Operation of Fermi-2," dated August
1981.

Agencies and Persons Consulted

The Commission’s staff reviewed the
licensees’ request and did not consult
other agencies or persons.

Finding of No Significant Impact

The Commission has determined not
to prepare an envircamental impact
statement for the proposed license
amendment.

Based upon the foregoing
environmental assessment, the
Commission concludes that the
proposed action will not have a
significant effect on the quality of the
human environment.

For further details with respect fo this
action, see the application for
amendment dated March 10, 19¢9, which
is available for public inspection at ti2
Commission’s Public Document Room,
2120 L Street, NW., Washington, DC,
and at the Monroe County Library
System, 3700 South Custer Road,
Monroe, Michigan 48161.

Dated at Rockville, Maryland, this 24th of
August 1989,

For the Nuclear Regulatory Commission.
Albert W. De Agazio;

Acting Direcior, Project Directorate -1,
Division of Reactor Projects-I1I, 1V, Ve
Special Projects, Office of ‘Nuclear Reactor
Regulation.

[FR Dac. 89-20493 Filed 8-30-8%; 8:45 am]
BILLING CODE 7530-01-M
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[Docket No. 50-341; Fermi-2]

petroit Edison Co.; Wolverine Power
Supply Cooperative, Inc.;
Environmental Assessment and
Finding of No Significant Impact

The U.S. Nuclear Regulatory
Commission (the Commission] is
considering issuance of an amendment
to Facility Operating License No. NPF-
43, issued to the Detroit Edison
Company (DECo) and the Wolverine
power Supply Cooperative, Incorporated
(the licensees) for the operation of
Fermi-2 located in Monroe, County,
Michigan,

Environmental Assessment

Identification of Proposed Action

The proposed amendment would
revise the Technical Specifications (TS)
for Isolation Actuation Instrumentation.
The table entries previously listed in a
section entitled “Containment Isolation"
are separated into two sections; one for
Primary Containment and one for
Secondary Containment isolation
functions. Revisions to table entries,
table notations and nomenclature are
made to either more clearly reflect the
plant configuration, remove duplication
or ambiguity, or reflect the new sections
of the table. Provisions have been
included to allow routine testing of the
Reactor Water Cleanup system without
necessitating removal of the system
from service. In addition, the definition
of Channel Calibration is revised to
better reflect standard industry practice.

The proposed action is in accordance
with the licensees' application for
amendment dated December 22, 1988.

The Need for the Proposed Action

The proposed changes to the TS are
required in order to provide clearer,
more usable TS requirements which
more clearly reflect the plant
configuration,

i’n vironmental Impacts of the Proposed
Action

The Commission has completed its
evaluation of the proposed revision to
the TS, The proposed revision would
separate the requirements currently
grouped together under Table Sections
entitled “Containment Isolation” into
Iwo sections; one for Primary
Containment and one for Secondary
Con_tainment isolation functions. Table
entries, table notations and
tomenclature are revised to more
clearly reflect the plant configuration,
remove duplication or ambiguity or
reflect the new table sections. These
above_changes are proposed to improve
the ability of the plant operators to

effectively use the TS and do not modify
the intended isolation actuation
instrumentation requirements. New
provisions have been proposed to allow
routine testing of the Reactor Water
Cleanup System (RWCS) without
necessitating removal of the RWCS from
service provided other means of
accomplishing the function under test is
provided during the test period. This will
reduce the probability of RWCS failure
and subsequent potential radiological
release due to cyclic fatigue from
frequent RWCS shutdowns for testing.
In addition, the definition of Channel
Calibration is revised solely to better
reflect standard industry practice by
including specific provisions for
channels with Resistance Temperature
Detector or Thermocouple sensors.
Therefore, the proposed changes do not
increase the probability or
consequences of any accidents, no
changes are being made in the types of
any effluents that may be released
offsite, and there is no significant
increase in the allowable individual or
cumulative occupational radiation
exposure. Accordingly, the Commission
concludes that this proposed action
would result in no significant
radiological impact and could result in
the reduction of the radiological
impacts.

With regard to potential
nonradiological impacts, the proposed
changes to the TS involve systems
located within the restricted area as
defined in 10 CFR part 20. They do not
affect nonradiological plant effluents
and have no other environmental
impact. Therefore, the Commission
concludes that there are no significant
nonradiological environmental impacts
associated with the proposed
amendment.

The Notice of Consideration of
Issuance of Amendment and
Opportunity for Hearing in conneclion
with this action was published in the
Federal Register on June 26, 1989 (54 FR
29118). No request for hearing or petition
for leave to intervene was filed
following this notice.

Alternative to the Proposed Action

Because the Commission has
concluded that there is no significant
environmental impact associated with
the proposed amendment, any
alternative would have either no or
greater environmental impact. The
principal alternative would be to deny
the requested amendment, This would
not provide the safety benefits of
clearer, more usable TS requirements or
eliminate the potential cyclic fatigue of
frequent RWCS shutdowns for testing.

Alternative Use of Resources

This action involves no use of
resources not previously considered in
connection with the “Final
Environmental Statement Related to
Operation of Fermi-2," dated August
1981.

Agencies and Persons Consulted

The Commission's staff reviewed the
licensees’ request and did not consult
other agencies or persons,

Finding of No Significant Impact

The Commission has determined not
to prepare an environmental impact
statement for the proposed license
amendment.

Based upon the foregoing
environmental assessment, the
Commission concludes that the
proposed action will not have a
significant effect on the quality of the
human environment.

For further details with respect to this
action, see the application for
amendment dated December 22, 1988,
which is available for public inspection
at the Commission's Public Document
Room, 2120 L Street, NW., Washington,
DC, and at the Monroe County Library
System, 3700 South Custer Road,
Monroe, Michigan 48161.

Dated at Rockville, Maryland, this 24th day
of August 1989.

For the Nuclear Regulatory Commission.
John O. Thoma,
Acting Director, Project Directorate IlI-1,
Division of Reactor Projects—III, IV, V &
Special Projects, Office of Nuclear Reactor
Regulation.
[FR Doc. 83-20494 Filed 8-30-89; 8:45 am]
BILLING CODE 7590-01-M g

[Docket No. 50-341; Fermi-2]

Detroit Edison Co.; Wolverine Power
Supply Cooperative, Inc.;
Environmental Assessment and
Finding of No Significant Impact

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. NPF-
43, issued to the Detroit Edison
Company (DECo) and the Wolverine
Power Supply Cooperative, Incorporated
(the licensees) for the operation of
Fermi-2 located in Monroe County,
Michigan.

Environmental Assessment
Identification of Proposed Action
The proposed amendment would
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revise the Technical Specification (TS])
to reflect the use of sodium pentaborate
enriched with the Boron-10 isotope to
meet the requirements of the
Anticipated Transient Without Scram
(ATWS) Rule, 10 CFR 50.62. The
proposed change also corrects some
incongistencies between Action
Statements in sections 3/4.1.5 and 3/
4.8.4.5.

The proposed action is in accordance
with the licensees’ application for
amendment dated May 11, 1989.

The Need for the Proposed Action

The proposed changes to the TS are
required in order to meet the
raquirements of the Anticipated
Transient Without Scram (ATWS) Rule,
10 CFR 50.62.

Environmental Impacts of the Proposed
Action

The Commission has completed its
evaluation of the proposed revision to
the TS. The proposed revision would
reflect the use of sadium pentaberate
enriched with the Boren~10 isotope to
enhance the SLCS to meet the ATWS
Rule, 10 CFR 50.62. The proposed
revision would also modify the TS
Actions and Surveillance Requirements
to be consistent with the use of enriched
Boron. The use of enriched Boron also
reduces the required concentration of
sodium pentaborate which causes the
solution saturation temperature to
decrease. This eliminates the need for
supplemental heat tracing and the
proposed TS reflect this by eliminating
the requirements for heat tracing.
Therefore, the proposed changes de not
increase the probability or
consequences of any accidents, no
changes are being made in the types of
any effluents that may be released
offsite, and there is no significant
increase in the allowable individual or
cumulative occupational radiation
exposure. Accordingly, the Commission
concludes that this proposed action
would result in no significant
radiological impact and could result in
the reduction of the radiological
impacts.

With regard to potential
nonradiological impacts, the proposed
changes to the TS involve systems
iocated within the restricted area as
defined in 10 CFR Part 20. They do not
affect nonradiological plant effluents
and have no other environmental
impact. Therefore, the Commission
concludes that there are no significant
nonradiological environmental impacts
associated with the proposed
amendment.

The Notice of Consideration of
Issuance of Amendment and
Opportunity for Hearing in connection
with this action was published in the
Federal Register on July 11, 1989 (54 FR
29118). No request for hearing or petition
for leave to intervene was filed
following this notice.

Alternative to the Proposed Action

Because the Commission has
concluded that there is no significant
environmental impact associated with
the proposed amendment, any
alternative would have either no or
greater environmental impact. The
principal alternative wauld be to deny
the requested amendment. This would
prevent compliance with the ATWS
rule, 10 CFR 50.62.

Alternative use of Resources

This action involves no use of
resources not previously considered in
connection with the "Final
Environmental Statement Related to
Operation of Fermi-2," dated August
1981,

Agencies and Persons Consulted

The Commission’s staff reviewed the
licensees' request and did not consult
other agencies or persons.

Finding of No Significant Impact

The Commission has determined not
to prepare an environmental impact
statement for the proposed license
amendment.

Based upon the foregoing
environmental assessment, the:
Commission concludes that the
proposed action will not have a
significant effect on the quality of the
human environment.

For further details with respect to this
action, see the application for
amendment dated May 11, 1988, which
is available for public inspection at the
Commission’s Public Document Room,
2120 L Street, NW., Washington, DC,
and at the Monroe County Library
System, 3700 South Custer Road,
Monroe, Michigan 48161.

Dated at Rockville, Maryland, this 24th day
of August 1989,

For the Nuclear Regulatory Commission
Albert De Agazio,

Acting Director, Praject Directorate III-1,
Division of Reactor Projects—1II, IV, V &
Special Projects, Office of Nuclear Reactor
Regulation.

[FR Doc. 89-20495 Filed 8-30-89; 8:45 am]
BiLLING CODE 7590-01-M

[Docket No. 50-498]

Houston Lighting & Power Co., et al.
South Texas Project, Unit 1;
Environmental Assessment and
Finding of No Significant Impact

The U.S. Nuclear Regulatory
Commission (the Commission] is
considering the issuance of an
amendment to Facility Operating
License No. NPF-78, issued to Houston
Lighting & Power Company, et al., (the
licensee) for the South Texas Project,
Unit 1, located at the licensee's site in
Matagorda County, Texas.

Environmental Assessment
Identification of Proposed Action

The proposed amendment would
make changes to the plant and the Final
Safety Analysis Report regarding design
changes to the Unit 1 core. The changes
are the same as those resulting from a
similar review for Unit 2, thus giving
both plants a common licensing basis.

The proposed action is in accordance
with the licensee’s application for
amendment dated June 1, 1989.

The Need for the Proposed Action

The proposed changes are necessary
to describe the core and accompanying
accident analysis for Cycle 2 for the
South Texas Project, Unit 1 (STP-1).

Envirenmental Impacts of the Proposed
Action

An assessment was made of the
potential impact of the change on the
radiological assessment of the design
basis accidents (DBA’s). The DBA which
was most affected by the changes was
the locked rotor. The thyroid dose
changed from 0.73 rem to 1.04 at the
Exclusion Zone Boundary (EZB) and
1.07 rem to 1.53 rem in the Low
Population Zone (LPZ). Whole body
doses changed from 0.029 rem to 0.038
rem at the EZB and from 0.018 rem to
0.022 in the LPZ. These changes are
small and well within the 10 CFR part
100 limits of 25 rem for the EZD and 300
rem within the LPZ. Accordingly, the
Commission concludes that this
proposed action would result in no
significant radiological environmental
impact. With regard to potential non-
radiological impacts, the proposed
change involves systems located within
the restricted area as defined in 10 CFR
Part 20. It does not affect non-
radiological plant effluents and has no
other environmental impact. Therefore,
the Commission concludes that there are
no significant non-radiological :
environmental impacts associated with
the proposed amendment.
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The Notice of Consideration of
Issuance of Amendment and
Opportunity for Hearing in connection
with this action was published in the
Federal Register on June 13, 1989 (54 FR
25184). No request for hearing or petition
for leave to intervene was filed
following this notice.

Alternatives to the Proposed Action

Since the Commission concluded that
there are no significant environmental
effects that would result from the
proposed action, any alternative with
equal or greater environmental impacts
need not be evaluated.

The principal alternative would be to
deny the requested amendment. This
would not reduce environmental
impacts of plant operation and would
result in reduced operational flexibility.

Alternative Use of Resources

This action does not involve the use of
any resources not previously considered
in the Final Environmental Statement
(NUREG-171, August 1986) for the South
Texas Project, Units 1 and 2.

Agencies and Persons Consulted

The NRC staff reviewed the licensee's
request and did not consult other
agencies or persons.

Finding of No Significant Impact

The Commission has determined not
to prepare an environmental impact
statement for the proposed license
amendment.

Based upon the foregoing
environmental assessment, we conclude
that the proposed action will not have a
significant effect on the quality of the
human environment,

For information concerning this
action, see the application of
imendment dated June 1, 1989, which is

shington, DC,
‘ County Junior
ege, |.M. Hodges Learning Center,
911’Bolmg Highway, Wharton, Texas
77438 and Austin Public Library, 810
Guadalupe Street, Austin, Texas 78701.
Dated at Rockville, Maryland this 22nd day
of August 1989,
For the Nuclear Regulatory Commission.
Frederick J. Hebdon,
gl_mczor. Project Directorate IV, Division of
“actor Projecis—ITI, IV, V.and Special
Projects, Office of Nuclear Reactor
‘gulation,
IR Doc. 89-20501 Filed 8 30-89; 8:45 am]
FLUING CODE 7580-01-34

Advisory Committee on Reactor
Safeguards Joint Subcommittees on
Severe Accidents and Probabilistic
Risk Assessment; Meeting

The ACRS Subcommittees on Severe
Accidents and Probabilistic Risk
Assessment will hold a joint meeting on
September 19, 1989, Room P-110, 7920
Norfolk Avenue, Bethesda, MD,

The entire meeting will be open to
public attendance

The agenda for the subject meeting
shall be as follows:

Tuesday, September 19, 1989—8:30
a.m. until the conclusion of business.

The Subcommittees will discuss the
second draft of NUREG-1150, “Severe
Accident Risks: An Assessment for Five
U.S. Nuclear Power Plants.”

Oral statements may be presented by
members of the public with the
concurrence of the Subcommittee
Chairman; written statements will be
accepted and made available to the
Committee. Recordings will be permitted
only during those portions of the
meeting when a transcript is being kept,
and questions may be asked only by
members of the Subcommittee, its
consultants, and Staff. Persons desiring
to make oral statements should notify
the ACRS staff member named below as
far in advance as is practicable so that
appropriate arrangements can be made.

During the initial portion of the
meeting, the Subcommittees, along with
any of their consultants who may be
present, may exchange preliminary
views regarding matters to be
considered during the balance of the
meeting.

The Subcommittees will then hear
presentations by and hold discussions
with representatives of the NRC Staff,
their consultants, and other interested
persons regarding this review.

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the
Chairman’s ruling on requests for the
opportunity to present oral statements
and the time allotted therefor can be
obtained by a prepaid telephone call to
the cognizant ACRS staff member, Mr.
Dean Houston (telephone 301/492-9521)
between 7:30 a.m. and 4:15 p.m. Persons
planning to attend this meeting are
urged to contact the above named
individual one or two days before the
scheduled meeting to be advised of any
changes in schedule, etc., which may
have occurred.

Dated: August 22, 1989.
Richard Savio,

Actling Assistant Executive Direclor for
Project Review.

[FR Doc. 89-20454 Filed 8-30-89; 8:45 am]
BILLING CODE 7590-01-M

Advisory Committee on Reactor
Safeguards Subcommittee on Severe
Accidents; Meeting

The ACRS Subcommittee on Severe
Accidents will hold a meeting on
September 20, 1989, Room P-110, 7920
Norfolk Avenue, Bethesda, MD.

The entire meeting will be open to
public attendance.

The agenda for the subject meeting
shall be as follows:

Wednesday, September 20, 1989—8:30
a.m. until the conclusion of business

The Subcommittee will discuss the
proposed Generic Letter by NRR, the
NRC research program, and the
NUMARC/EPRI, activities in the
accident management area.

Oral statements may be presented by
members of the public with the
concurrence of the Subcommittee
Chairman; written statements will be
accepted and made available to the
Commiitee. Recordings will be permitted
only during those portions of the
meeting when a transcript is being kept,
and questions may be asked only by
members of the Subcommittee, its
consultants, and Staff. Persons desiring
to make oral statements should notify
the ACRS staff member named below as
far in advance as is practicable so that
appropriate arrangements can be made.

During the initial portion of the
meeting, the Subcommittee, along with
any of its consultants who may be
present, may exchange preliminary
views regarding matters to be
considered during the balance of the
meeting.

The Subcommittee will then hear
presentations by and hold discussions
with representatives of the NRC Staff,
its consultants, and other interested
persons regarding this review,

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the
Chairman’s ruling on requests for the
opportunity to present oral statements
and the time alloted therefor can be
obtained by a prepaid telephone call to
the cognizant ACRS staff member, Mr,_
Dean Houston (telephone 301/492-9521)
between 7:30 a.m. and 4:15 p.m. Persons
planning to attend this meeting are
urged to contact the above named
individual one or two days before the
scheduled meeting to be advised of any
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changes in schedule, etc., which may
have occurred.

Dated: August 22, 1989.
Gary R. Quittschreiber,
Chief, Project Review Branch No. 2.

[FR Doc. 89-20455 Filed 8-30-89; 8:45 am]
BILLING CODE 7590-01-M

Annual License Fees for Fiscal Year
1990 for Power Reactor Operating
Licenses

AGENCY: Nuclear Regulatory
Commission.

AcTion: Notification of amount of fiscal
year 1890 annual fees for nuclear power
reactor operating licenses.

sUMMARY: The Nuclear Regulatory
Commission is hereby publishing the
amount of the annual fees to be
assessed during fiscal year 1990 for
nuclear power reactor operating

" licenses.

FOR FURTHER INFORMATION CONTACT:
H. Lee Hiller, Deputy Controller, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone 301/
492-7351.

Background and Notice of Fees

On December 29, 1988, the Nuclear
Regulatory Commission published a
final rule which revised its fee schedules
contained in 10 CFR parts 170 and 171.
This regulation implemented the
requirements of 5601 of the Omnibus
Budget Reconciliation Act of 1987 as
signed into law on December 22, 1987
(Pub. L. 100-203). The law requires the
NRC to collect under 10 CFR parts 170
and 171, as well as other provisions of
law, not less than 45 percent of the
Commission's budget for each of fiscal
years 1988 and 1989. Congress limited
for 45 percent recovery provision to
fiscal years 1988 and 1989 after which
the NRC’s authority to collect fees
reverts back to the level of 33 percent of
the budget. As of this date, the Congress
has not amended the Public Law.
Therefore, for fiscal year 1990, the law
requires that approximately 33 percent
of the budget be collected. Based on
ongoing actions by the Congress, the
NRC fully expects, however, that the
law will be changed to a recovery level
in excess of 33 percent. Because
Congress has neither changed the law
nor passed an appropriation for fiscal
year 1990, the NRC, in accordance with
10 CFR 171.13, is publishing the amount
of the annual fees for fiscal year 1990
based on the existing law of 33 percent
of the President's budget of $475 million.

Notice is hereby given, pursuant to 10
CFR 171.13, that the annual fees to be
assessed in fiscal year 1990 are those
amounts shown in Table I below for
each nuclear power operating license.
When the Congress passes a final
appropriation for fiscal year 1890, the
annual fee will be revised and the
effected licensees notified pursuant to
10 CFR 171.13.

TABLE |—ANNUAL FEES FOR OPERATING
PoweR REACTORS—FY 1890

Containment type A’;"““'

ee

Westinghouse
Reactors
$718,000

718,000
718,000
718,000
718,000
718,000
3 y 1 718,000
. Diablo Canyon 1... ] 710,000
. Diablo Canyon 2... 710,000
, Farley 1 718,000
. Farley 2 718,000
. Ginna 718,000
. Haddam Neck.... 718,000
. Harris 1 718,000
. Indian Point 2. 718,000
. Indian Point 3.
K

718,000
718,000
718,000
718,000
718,000
718,000
718,000
718,000
718,000
718,000
718,000
718,000
710,000
718,000
718,000
718,000
718,000
718,000
718,000
710,000
718,000
718,000
718,000
718,000
718,000
718,000
718,000
735,000
735,000
735,000
735,000
735,000
735,000
735,000
735,000

. Millstone 3

. Point Beach 1.....
. Point Beach 2....
. Prairie Isiand 1.....| ...
. Prainie Island 2.....

. Robinson 2

¢ Tu:iey Point 3...
. Turkey Paint 4 ...

. McGuire 1
. McGuire 2
. Sequoyah 1......

Combustion Engl
neering Reaclors
1.

. Maine Yankee.....
. Millstone 2
. Palisades

11. San Onofre 2...
12. San Onofre 3...
13. St. Lucie 1
14. St. Lucie 2
15. Waterford 3

——

TABLE |—ANNUAL FEES FOR OPERATING
POWER REACTORS—FY 1990—Continued

[—

Annual

Containment type i

. Nine Mile Point

1.
24. Nine Mila Point
2

25, Oyster Creek
26. Peach Bottom 2..,
27. Peach Bottom 3...
28. Perry 1
29. Piignm 1
30.
31.
32.
33.
34.
35.
36. Vermont Yankee..
37. Washington
Nuclear 2.

The above fees are applicable
beginning October 1, 1989 and will be
collected in accordance with 10 CFR
part 171, The analysis used for
determining the annual fees is available
in the NRC Public Document Room at
2120 L Street, NW. (Lower Level),
Washington, DC 20555, the Gelman
Building.

Dated at Bethesda, MD, this 25th day of
August 1989. .
For the Nuclear Regulatory Commission:

Ronald M. Scroggins,
Controller.

[FR Doc. 89-20500 Filed 8-30-89; 8:5 am|
BILLING CODE 7590-01-M
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[Docket No. 50-170; License No. R-84; EA
88-289)

pefense Nuclear Agency Armed

Forces Radiobiclogy Research
Institute (AFRRI); Order Imposing Civil
Monetary Penaity

Defense Nuclear Agency, AFRRI,
(licensee) is the holder of License No.
50-170 (license) issued by the Nuclear
Regulatory Commission (Commission or
NRC) which authorizes the licensee to
possess and operate the reactor as a
utilization facility at the designated
location in Bethesda, Maryland. The
license was issued on June 26, 1962,

Il

An NRC safety inspection of the
licensee's activities under the license
was conducted on October 26-28 and
November 7, 1988. During the inspection,
the NRC staff determined that the
licensee had not conducted its activities
in full compliance with NRC
requirements. Further, based on NRC
review of the findings of the Area
Director of the United States
Department of Labor's (DOL) Wage &
Hour Office in Baltimore, Maryland, the
NRC also found that one of the
licensee's former employees who raised
certain safety concerns was
discriminated against, in violation of
another NRC requirement. A written
Notice of Violation and Proposed
Imposition of Civil Penalty was served
upon the licensee by letter dated March
22,1988. The Notice stated the nature of
the violations, the provisions of the
Nuclear Regulatory Commission’s
requirements that the licensee had
viclated, and the amount of the civil
penalty proposed for the violations. Two
fesponses, dated May 4, 1989, to the
Notice of Violations and Proposed
Imposition of Civil Penalty, were
feceived from the licensee denying one
violation, denying portions of another
violation, and requesting miligation of
the civil penalty.

i}

Upon consideration of the licensee's
fesponse and the statement of facts,
explanation, and argument for
Mitigation contained therein, the Deputy
E\ecutivre Director for Nuclear Materials
5quer, afeguards and Operations
Support has determined that the
Violations occurred-as stated and that
the benalty propesed for the violations
designated in the Notice of Violation
a}nd Proposed Imposition of Civil

enalty should be imposed.

v

In view of the foregoing and pursuant
to Section 234 of the Atomic Energy Act
of 1954, as amended (Act), 42 U.S.C.
2282, and 10 CFR 2.205, It is Hereby
Ordered That :

The licensee pay a civil penalty in the
amount of Two Thousand Five Hundred
Dollars ($2,500) within thirty days of the
date of this Order, by check, draft, or
money order, payable to the Treasurer
of the United States and Mailed to the
U.S. Nuclear Regulatory Commission,
ATTN: Document Control Desk,
Washington, DC 20555.

A%

The licensee may request a hearing
within 30 days of the date of this Order.
A request for a hearing shall be clearly
marked as a “Request for an
Enforcement Hearing” and shall be
addressed to the Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commisison, Attention: Document
Control Desk, Washington, BC 20555
with a copy to the Regional
Administrator, Region 1.

If a hearing is requested, the
Commission will issue an Order
designating the time and place of the
hearing. If the licensee fails to request a
hearing within 30 days of this Order, the
provisions of this Order shall be
effective without further proceedings. If
payment has not been made by that
time, the matter may be referred to the
Attorney General for collection.

In the event the licensee requests a
hearing as provided above;, the issue to
be considered at such hearing shall be:
(a) Whether the licensee was in
violation of the Commission's
requirements as set forth in Violation
B.1.a, B.1.b, B.2, and D of the Notice of
Violation and Proposed Imposition of
Civil Penalty referenced in Section Il
above, and (b) whether, on the basis of
the admitted and contested violations,
this Order should be sustained.

Dated at Rockville, Maryland this 22nd day
of August 1989.

For the Nuciear Regulatory Commission
Hugh L. Thompson, jr.,

Deputy Executive Director for Nuclear
Materials Safety, Safeguards and Operations
Support.

Appendix—Evzluation and Conclusions

On March 22, 1989, a Notice of Vialation
and Proposed Imposition of Civil Penalty
(Notice] was issued for violations identified
during a routine NRC inspection and as a
result of the NRC's review of the findings of
the Area Director of the United States
Department of Labor's ([DOL) Wage & Hour
Office in Baltimore, Maryland. The licensee
responded to the Notice in two letters, dated
May 4, 1888, and admits two of the violations

in total (A and C); admits two of the five
examples of one violation (B.3. and B4.);
denies three examples of that violation
(B1.a., B.1.b. and B.2); and denies one
violation in total (D). The licensee also
requests that the civil penalty not be
imposed. The NRC's evaluation and
conclusion regarding the licensee's response
are as follows:

L. Restatement of Contested Violations

B. Technical Specification 8.3, Procedures,
requires written procedures for certain
activities (including the conduct of
experiments that could affect the operation
and safety of the reactor; checkout startup,
standard operations, and securing the
facility) to assure safe operation of the
reactor.

1. Reactor Operations Procedures I1I,
Maintenance Procedures, written pursuant to
Technical Specification 6.3.1, requires that
malfunctions are annotated in the
Malfunction Logbook by the operator who
discovered the deficiency.

Contrary to the above,

a. on July 26, 1988 and August 1, 1988, the
Gas Stack Monitor (GSM) malfunctioned, but
this malfunction was not recorded in the
Malfunction Logbook; and

b. on June 3, 1987, the GSM pump was
turned off due to an apparent malfunction
(smel! of smoke), but this condition was not
recorded in the Malfunction Logbook.

2. Reactor Operation Procedure I, Conduct
of experiments, written pursuant to Technical
Specification 6.3, requires that a Reactor Use
Request (RUR) be completed prior to conduct
of an experiment prior to irradiation.

Contrary to the above, an experiment was
conducted on October 8, 1985, and an RUR
was not completed prior to irradiation.

D. 10 CFR 50.7 prohibits discrimination by
a Commission licensee, or a contractor or
subcontractor of a licensee, against an
employee for engaging in certain protected
activities. Discrimination includes discharge
and other actions that relate to
compensation, terms, conditions, and
privileges of employment, The protected
activities are established in section 210 of the
Energy Reorganization Act, and in general,
are related to the administration or
enforcement of a requirement imposed under
the Atomic Energy Act or the Energy
Reorganization Act.

Contrary to the above, in October 1988,
Angela Munno, a reactor operator for the
Defense Nuclear Agency, was discriminated
against by the licenseein that she was
reassigned to duties outside the reactor area
for engaging in protected activities consisting
of her raising allegations of safety violations.
These allegations were raised to facility
management and were related to possible
technical specification violations.

Il. Summary of Licensee Reponse and NRC
Evalvation

A. Concerning Licensee's Denial of example
Bila

Summary ef Licensee Response. In its
response, the licensee asserls that no
violation occurred on July 26, 1988 because
the Reactor Logbook entries for that date
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contain no indication of a Gas Stack Monitor
(GSM) malfunction and that normal GSM
operation for July 26, 1988 was confirmed by
review of the Daily Operational Startup and
Shutdown Checklists. The licensee also
contends that abnormal readings and a data
dump caused by an electrical storm on the
previous day (July 25, 1988}, and which was
discovered during testing on July 26, 1988, did
not constitute a malfunction of the GSM
requiring a recording in the Malfunction Log.

The licensee also states that no violation
on August 1, 1988 because entries in the
Reactor Operations Logbook for August 1,
1988 show no indication of a GSM
malfunction and that only the GSM Printer
had malfunctioned on Augsut 1, 1988
resulting in the inability of the operators to
print the one hour historical report. The
licensee contends that the notation on the
relevant line of the Daily Operational
Shutdown Checklist signifying “N/A" meant
“not available” and that the unit otherwise
properly performed on August 2, 1988 and
thus, there was no malfunciion on August 1,
1988 requiring a recording in the Malfunction
Log.

NRC Evaluation. The absence of
documentation of a malfunction of the GEM
in the Reactor Logbook for July 26, or August
1, 1988 is insufficient to establish that the
violation did not occur as stated. The NRC
has concluded that a malfunction occurred
based on abnormal readings in the GSM
Historical Logbook which indicate an
electrical upset and data dump on July 25,
1988 which was discovered on July 26, 1988.
Although the data dump may have occurred
as a result of the outside effect caused by the
power loss from a storm, Reactor Operations
Procedure 111, para. 3, does not distinguish
between malfunctions caused by external
and internal conditions. Thus, a malfunction
within the meaning of the procedure occurred
on July 26, 1988 which required recording in
the Malfunction Logbook.

With respect to the August 1, 1988
malfunction, the NRC considers the GSM
printer to be an integral part of the GSM
system and a printer malfunction is within
the meaning of Reactor Operations Procedure
1L Furthermore, others of the licensee's staff
apparently considered the printed failure to
be a malfunction within the meaning of the
referenced procedure in that another operator
recorded the malfunction the following day
on August 2, 1938.

B. Concerning Licensee's Denial of Example
Ba.b.

Summary of Licensee Response. The
licensee states that the GSM was not turned
off on June 3, 1887 because of a malfunction
(smell of smoke) which would require a
recording in the Malfunction Logbook. The
licensee states that the GSM pump was
turned off only because the pump noise level
interfered with the conduct of & 8:00 a.m.
meeting on the reactor deck and was
restarted aftar the meeting. During the time
the pump was shut down, no reactor runs
were conducted.

NRC Evaluation, On June 3, 1987 AFRRI
Reactor Facliities Director told the two NRC
inspectors that the reason the GSM was shut
down earlier on that date was because of a
concern over the smell of smoke. Therefore,

the NRC has concluded that this violation
occurred as stated in the Notice.

C. Concerning Licensee's Denial of Example
B.2.

Summary of Licensee Response. The
licensee asserts that the reactor run,
performed on October 8, 1988 was not an
“experiment" requiring a Reactor Use
Request (RUR). The licensee states the
reactor run was one of a series made that day
to modify a radiation environment that had
been previously achieved but as to which
precise core configurations were not known.
Thus, the licensee maintains the reactor run
constituted an example of a reactor test
authorized by Technical Specification 6.4.2¢,
“Reactor Parameters Authorization," rather
than an “experiment” requiring an RUR.

NRC Evaluation. Technical Specification
6.4.2c, “Reactor Parameters Authorization,"
authorizes routine meagurement of reactor
parameters, routine core measurements and
other instrumentation and calibration checks
to verify reactor outputs. In this instance, the
reactor run involved the insertion of test cells
into the reactor with no intention or purpose
of obtaining routine reactor parameters.
Instead, the reactor run was conducted in an
effort to identify specific core configurations
through which a slow neutron flux to produce
a radiation environment could be produced
that would kill the test cells. The NRC
concludes that this reactor run can only be
interpreted as an experiment requiring an
RUR and is not a reactor test authorized by
Technical Specification 6.4.2c.

D. Concerning Licensee's Denial of Violation
D

Summary of Licensee Response. The
licensee denies that it discriminated against
an employee for engaging in protected
activities (raising safety concerns) by
reassigning the employee to duties outside
the reactor area. The licensee asserts that
upon initial receipt of the employee's
allegations, an aggressive investigation of the
concerns, which included attempts to obtain
more specific information from the employee,
was initiated and these attempls to gain
further information led the employee to
believe that she was being discriminated
against,

The licensee states that the basis of the
violation (Department of Labor investigation
findings) was narrowly focused on the month
prior to reassignment of the employee
(September-October 1988) and failed to
properly account for the actual reasons in the
larger context for the employee’s temporary
reassignment which included a sequence of
events involving the employee beginning in
April 1888, The licensee maintains the
employee’s transfer from her duties as a
Reactor Cperator was not a consequence of
her engaging in protected activity. Rather, it
was the result of the stressful environment in
the Operations Department created by
deteriorating co-worker and supervisor-
subordinate relationships between the
employee and the remainder of the staff
which had the potential to lead to unsafe
reactor operations.

Furthermore, the licensee states that the
employee's temporary removal was not
proscribed within the definition of

“discrimination’" in the regulation since it had
no effect on her “compensation, terms,
conditions and privileges of employment."
The licensee concludes that the reason for
the reassignment action (reactor operational
safety) fits an example of a “nonprohibited
consideration” permits by 10 CFR 50.7(d).

NRC Evaluation. Notwithstanding the
departmental stress and deteriorated
relationships that may have existed within
the Operations Department as a result of
personnel conflicts between licensee
management, staff, and the employee in
question, based on the record established by
the Area Director of DOL, the NRC concludes
that the employee would not have been
reassigned on October 13, 1888 had she not
raised safety concerns relative to violations
of requirements within the Operations
Department. Further, the NRC agrees with the
conclusions of the Department of Labor
investigations that if the employee had
recanted the allegations made on her
performance appraisal, she would not have
been removed and the subsequent
management actions taken to support her
removal would not have taken place. The
Department of Labor Area Director
determined that while the alleged personnel
problems with the employee were said to be
the basis for her removal, it was significant
that the problems existed since April 1988,
yet there was no management effort to
formally pursue or consider her removal until
immediately after the employee declined to
recant her concerns in-October 1988. He also
found that the perceived detrimental impact
on safe reactor operations as a result of the
negative staff/employee relationship was
only formally surfaced “after the fact” by
management in an eifort to support the
removal.

In sum, the NRC does not dispute that there
were tensions within the Operations
Department between the employee and the
remainder of the staff. However, the
protracted period of time in which these
personnel problems were said to exist during
which time there was no formal managenent
action against the employee, coupled with the
employee's immediate transfer after the
concerns were raised and management's
“after the fact” attempt to justify the transfer,
supports the conclusion that the employee
was removed as a direct result of raising
safety concerns. Such actions clearly carry a
“chilling effect” on other employees who in
the future may wish to raise safety concerms.

With respect to the assertion that the
temporary removal of the employee was not
discriminatory because it had no adverse
affect on the “compensation, terms, h
conditions and privileges of employment.
the NRC notes that the employee was
employed as a reactor operator and 10 9¢
removed to duties outside of the reactor area
is clearly adverse to the terms and conditicas
for which she was hired. The removal of an
individual from a skilled position to general
duties unrelated to the individual's experiise
is detrimental to her potential when
compared to that of her peers. Further,
because the NRC had concluded (h:; !
removal occurred because the employes
engeged in protected activities, ralie! than
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for reactor operational safety reasons, the
removal action does not constitute a
“nonprohibited consideration" within the
meaning of 10 CFR 50.7(d).

E. Concerning Licensee's Position That the
Civil Penalty Should Not Be Imposed

Summary of Licensee Response. The
licensee asserted in its May 4, 1989 response
that a civil penalty should not be imposed
since there are constitutional reasons which
prohibit imposition of a civil penalty on
AFRRI as another agency of the Federal
Government. Further, the licensee states that
the civil penalty may not be payable since
there is a question under federal
appropriations law as to whether an agency's
appropriations are available to pay the
penalty. The licensee implies that there has
been some discrepancies in holdings by the
Comptroller General in connection with this
issue and therefore the disbursing or
certifying official should obtain an advance
decision from the Comptroller General under
31 US.C. § 3529, The licensee states that
action will be taken to obtain such a
decision, Lastly, the licensee asserts that,
even as to the violations admitted, the
problems actually present were not of
environmental or safety significance and do
not warrant imposition of a fine.

NRC Evaluation. The licensee withdrew its
argument regarding the constitutionality of
the imposition of civil penalties by the NRC
on another agency of the Federal Government
ina letter dated June 29, 1989. Regarding the
question raised by the licensee as to whether
its appropriations are available to pay the
civil penalty, this provides no basis for the
NRC not to follow the process established by
the Atomic Energy Act (Section 234) and the
Commission's regulations to issue an Order
Imposing a Civil Monetary Penalty for
violations by any person, defined to include
other federal agencies, of applicable
requirements. In addition, it should be noted
that other agencies of the federal government
licensed by the NRC have paid civil penalties
for violations of NRC requirements. See, eg;
letter from Gary D, Vest, Deputy Assistant
Secretary of the Air Force (Environment,
Safety and Occupational Health), to Hugh L.
T:hOHlpSOn. Jr., Deputy Executive Director for
Nuclear Materials Safety, Safeguards, and
%%grations Support, NRC, dated June 30,

The NRC does not accept the licensee's
assertion that the violations are not of
environmental or safety significance. The
violations represent weaknesses in the
general conduct of facility operation.

Allhough each of these violations, when
teviewed individually, may not be significant,
When reviewed in total, they reflect a
breakdown in the licensee's program to
tontrol the conduct of operations. The NRC
telies on its licensees to self-identify and
wmect potential problems before they can
fcome a serious problem. The failure of the
licensee 10 identify and correct the problems
at led to the violations, and to ensure that
individuals who identify safety concerns feel
Te€ 10 raise them to management without

“ar or reprisal, is a significant safety
toncern, F

III. NRC Conclusion

For the reasons set forth above, the NRC
has concluded that the violations occurred as
stated in the Notice and mitigation or
remission of the civil penalty is not
warranted. Therefore, a civil penalty in the
amount of $2,500 shouild be imposed.

[FR Doc. 89-20498 Filed 8-30-89; 8:45 am]
BILLING CODE 7590-01-M

[Docket No. 50-322; License No. NPF-82]

Long Island Lighting Co.; Shoreham
Nuclear Power Station Unit 1

Notice is hereby given that three
Petitions have been received regarding
the Shoreham Station. By Petition dated
July 14, 1989, James P. McGranery, r., on
behalf of the Shoreham-Wading River
Central School District, requested that
action be taken with regard to Shoreham
Nuclear Power Station Unit 1. By
Petition dated July 26, 1989, James P.
McGranery, on behalf of Scientists and
Engineers for Secure Energy, Inc. (SE2),
requested that the same action be taken,
on the same bases, as that which he
requested in the Petition filed on behalf
of the Shoreham-Wading River Central
School District. Specifically, the
Petitioner requests that the Executive
Director for Operations issue an
immediately effective order to Long
Island Lighting Company to cease and
desist from any and all activities related
to the defueling and destaffing of the
facility and return to the “status quo
ante" pending further consideration by
the Commission. The Petitioner further
requests that such an order be
accompanied by an announcement of
the Commission's intention to fine the
licensee a substantial amount per day
for any violation or continuing violation
of the Commission’s orders,

As bases for his request, the Petitioner
asserts that (1) the defueling of the core
of the Shoreham Station involves an
unreviewed safety question, because it
is unnecessary and because the
increased risk of accidents in the
transfer of fuel to the spent fuel pool
outweighs the slight additional margin
of safety provided by the spent fuel
pool, and, as such, requires prior
Commission approval in accordance
with 10 CFR 50.59; (2) the issuance of the
full-power operating license for the
facility was premised, among other
things, on adequate staffing, and the
licensee has now declared to the
Commission its intention to willfully
reduce staffing by about half, which
would violate the basis of the issuance
of its license and the licensee's prior
commitments to the Commission; (3) the

lack of maintenance activities at the
facility is contrary to a March 1989
Operational Readiness Assessment
Report; (4) the licensee’s plan to
substitute fossil-fuel-burning units for
the Shoreham Station is a matter that
may result in a significant increase in an
adverse environmental impact
previously evaluated in the Final
Environmental Statement for the
operating license and, as such, presents
an unreviewed environmental question
that requires prior Commission
approval; (5) such an order would allow
for a full environmental review pursuant
to the National Environmental Policy
Act (NEPA), the Council on
Environmental Quality guidelines, and
the Commission’s regulations in 10 CFR
part 51; and (6) the issuance of a license
amendment authorizing
decommissioning is a major Commission
action significantly affecting the quality
of the environment and requires an
environmental impact statement or
supplement to an environmental impact
statement as specified in 10 CFR 51.20
(b)(5) and (b)(13).

In addition, by Petition dated August
4, 1989, Leonard Bickwit, Jr., on behalf of
the Long Island Association, requested
that action be taken with regard to
Shoreham Nuclear Power Station, Unit
1. Specifically, the Petitioner requests
that the Director, Office of Nuclear
Reactor Regulation, issue an order to
Long Island Lighting Company to
suspend its “Minimum Posture”
activities pending an investigation and
an environmental review.

The above described requests are
being treated pursuant to 10 CFR 2.208
of the Commission’s regulations. The
Petitions have been referred to the
Director of the Office of Nuclear Reactor
Regulation (NRR). By letter dated July
20, 1989, the Petitioner's request of July
14, 1889 for immediate action was
denied. As provided by § 2.206,
appropriate action will be taken on the
Petitions within a reasonable time.

Copies of the Petitions and the July 20
letter are available for public inspection
at the Commission's Public Document
Room at 2120 L Sreet NW., Washington,
DC 20555.

Dated at Rockville, Maryland, this 24th day
of August 1989.

For the Nuclear Regulatory Commission.
Thomas E. Murley,

Director, Office of Nuclear Reactor
Regulation.

[FR Doc. 89-20497 Filed 8-30-89; 8:45 am|
BILLING CODE 7590-01-M




356278

Federal Register / Vol. 54, No. 168 / Thursday, Auvgust 31, 1989 / Notices

"y

[Docket No. 030-05980 et al., Licensa No.
37-00030-02 et al.; EA 89-29]

Safety Light Corp. et al; Order
mModifying Licenses (Effective
Immediately)

In the matter of: Safety Light Corp., United
States Radium Corp., USR Industries, Inc.,
USR Lighting, Inc., USR Chemical, Inc., USR
Metals, Inc., USR Natural Resources, Inc.,
Lime Ridge Industries, Inc., Metreal, Inc; and
all other successor corperations to either USR
Industries or U.S. Radium Corp. (herein
referred to as the Corporations)

[Docket Nos.: 030-05980, 03005982, 030-
5981, 030-08335, 030-08444; License Nos.: 37—
00030-02, 37-00030-08, 37-00030-07E, 87—
00030-09G, 37-00030-10G]

Safety Light Corporation {Safety
Light) is the named licensee on
Byproduct Material License Nos, 37—
00020-02, 37-00030-08, 37-00030-07E,
37-00030-09G, and 37-00030-10G, issued
by the Nuclear Regulatory Commission
(NRC).

License No. 37-00030-02 authorizes
the possession, storage, and use of any
byproduct material for purposes of
decontamination, cleanup, and disposal
of equipment and [acilities previously
used for manufacturing, research and
development in operations performed al
the facility located at 4150-A Old
Berwick Rd., Bloomsburg, PA (the
Bloomsburg facility). License No. 37-
00030-02 was originally issued on June
20, 1956 and was renewed on fanuary
25, 1979. This license has been under
timely renewal since February 29, 1984,

License No. 37-00030-8 authorizes
the licensee to conduct research and
development and to manufacture
various devices containing tritium.
License No. 37-00030-08 was originally
issued on August 5, 1969, and was last
renewed on January 8, 1983. This license
has been under timely renewal since
December 31, 1887. The above licenses
permit use of material only at facilities
at 4150-A Old Berwick Road,

loomsburg, Pennsylvania.

License No. 37-00030-07E authorizes
the distribution of timepieces, hands and
dials to which luminous paint containing
tritium has been applied, to persons
exempt from NRC licensing pursuant to
10 CFR 30.15. License No. 37-00030-07E
was originally issued on April 18, 1965
and was last renewed on May 27, 1386.
This license expires on April 30, 1891.

License No. 37-00030-09G authorizes
the distribution of luminous devices
containing tritium to persons generally
licensed pursuant to 10 CFR 31.5.
License No. 37-00030-09C was originally
issued on Januery 13, 1968 and was last
renewerl on October 24, 1983. This

license has been under timely renewal
since October 31, 1988,

License No. 37-00030-10G authorizes
the distribution of sealed self-luminous
sources to persons generally licensed
pursuant to 10 CFR 31.7 License No. 37-
00030-10G was originally issued on
December 13, 1961 and was last
renewed on April 22, 1985. This license
expires on April 30, 1990.

11

The buildings, soil and groundwater at
the Bloomsburg facility, collectively
hereafter referred to as the Bloomsburg
facility or facility, have become
radioactively contaminated as a result
of past operations at the facility. The
known principal radionuclides
contaminating the facility are tritium,
strontium-90 {Sr-90), cesium-137 and
radium-228. The levels of radioactivity
exceed those that would permit
unrestricted access to the facility.
Tritium has also been detected off-site
in the well of a nearby house. Although
the tritium in that well is not yet above
drinking water limits set by the U.S.
Environmental Protective Agency,
further off-set contamination is likely to
occur over time due to the movement of
groundwater and soil erosion. Pits at the
facility contain unknown types and
quantities of radioactive material that
pose a potential threat to the health and
safefy of employees and others at the
facility.

IiI

To ensure that the Corporations
would characterize the type and extent
of radioactive contamination at the
Bloomsburg facility, and plan and
implement an orderly and timely
decontamination of the facility, an
Order Modifying Licenses (Effective
Immediately) and Demand for
Information was issued by the NRC on
March 18, 1989 to the Corporations. This
Order required the preparation of plans
for site characterization and
decontamination and specified, as part
of the required site characterization
plan, that “the plan shall specify the
amount of funds that each of the
Corporations is to provide for
implementation of the plan" (section
VILB of the Order).

In two letters dated April 17, 1989, the
Corporations filed answers to the March
16, 1989 Order. On June 2, 1989, after
receiving an extension of time to comply
with the requirement of the Order to
submit a characterization plan for the
site, the Corporations submitted a Joint
Characterization Plan (JCP) prepared by
IT Corporation for providing a
radiological assessment of the
Bloomsburg facility. The NRC reviewed

the plan and found that it did not satisfy
the terms of the Order in a number of
significant respects, which were
described in a Jetter from the NRC to the
Corporations dated june 18, 1989. The
NRC informed the Corporations that
they were in apparent violation of the
Order, and described the acticns that
might follow as a result of this failure to
comply with the terms of the Order.
Among the many apparent violations of
the Order, the NRC noted in its June 15,
1989 letter that the Corporations had
failed to specify funding as required by
section VILB of the Order.

The other apparent violations of the
Order included: (1) The failure to
describe a complete radiological and
geohydrological survey of all facilities
and of the surrounding surface and
subsurface soil and groundwater to
determine radionuclide concentrations
and their lateral and depth profiles, as
well as their movement in the
groundwater; (2) the failure to provide
for the characterization of the source of
tritium contamination and for the
radioactive source term, and for
assessment of contaminant transport in
the groundwater; (3) the failure to
address the assessment of the extent to
which lagoons and drainage canals are
actively releasing contaminants to the
environment; (4) the failure to address
the characteristics of the sources of
radiological contamination which may
exist off-site, in general, or on the
adjacent property, in particular; (5) the
failure to address the assessment of the
extent and rate of the off-site transport
of contaminated groundwater; and (6}
the failure to describe the actions that
will be taken to determine whether Sr-
90 and other radioactive nuclides
besides tritium have also been
transported off-site in groundwater.

Subseguently, the NRC held an
Enforcement Conference with the
Corporations on July 6, 1989. At thal
conference, the NRC informed the
Corportions that the JCP failed to
comply with the requirements of the
March 18, 1982 Order. With respect to
the financial aspects of the JCP, the
Corporations made it clear that the JCP
submitted on June 2, 1989, was intended
to determine if there are any immediate
health effects and reflected the
Corporations’ limited financial
capability. The Corporations indicated
that implementation of the June 2, 1989
JCP was estimated to cost $116,000 and
that implementation of the
characterization plan required by the
Order would cost about $1,000,000. The
Corporations reiterated their limited ‘
financial condition in a letter to the NR
dated July 14, 1989 and stated that
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approximately $115,000 was the total
amount of funds available for site
characterization. The NRC has
independently estimated the cost of
implementation of the site
characterization plan which meets the
requirements of the March 186, 1989
Order and has determined that
$1,000,000 (plus or minus 30%) is a
reasonable estimate. Based upon
information provided to the NRC by the
Corporations, it appears that the net
income of Safety Light Corporation is
approximately $200,000 per year and
USR Industries is presently running a
deficit. Assets of USR Industries appear
to be approximately $5,000,000, some of
which may be encumbered. The
President of USR Industries indicated a
willingness to sell an interest in a
building in Houston, Texas, to raise
funds to accomplish the JCP proposed
by the Corporations.

By letter dated August 10, 1989, the
Corporations submitted a site
characterization plan prepared by IT
Corporation. The August 10th plan was
stated to meet the intent of NRC's Order
of March 16, 1989. While this plan
described certain planning,
implementation, reporting, scheduling,
and quality assurance activities, the
plan failed to provide any indications
related to the funding to implement the
plan, as required by the March 16, 1989
Order and as indicated previously in the
NRC's letter dated June 16, 1989. By
letter dated August 17, 1989, Safety Light
Corporation certified that it committed
to jointly fund the plan with USR
Industries, et. al, up to a total of
$115,000, of which Safety Light will fund
fifty percent, with the balance required
for implementation of the plan being
sought from their insurance carriers. By
certification dated August 18, 1989, USR
Industries, Inc. and its wholly owned
subsidiaries certified that they intend to
fund the plan up to 50 percent of
projected total costs of $115,000 and to
the extent practicable seek the balance
of funds from their respective insurance
carriers. These certifications are
inadequate to provide assurance that
the require site characterization plan,
which is estimated to cost
dpproximately $1,000,000,000 will be
funded. The continued failure to assure
adequate funding to complete
implementation of a site
characterization plan which satisifies
the March 16th Order is a significant
toncern to the NRC. The NRC's
dssessment of the technical adequacy of

the plan will be described in future
torrespendence,

v

The Corporations' failure to provide
assurance of adequate funding to
complete implementation of a
satisfactory site characterization plan,
the uncertainty regarding the nature and
exent of contamination at the
Bloomsburg facility, and the statements
made by the Corporations’ principal
officers as to the limited financial
resources available for site
characterization, let alone
decontamination, demonstrate that
additional actions are immediately
needed to protect public health and
safety by assuring that sufficient
resources are made available by the
Corporations to initiate the site
characterization and taken necessary
immediate remedial action for any
signfiicant health and safety problems.
Based on the above, I have determined,
pursuant to 10 CFR 2.204, that the public
health, safety, and interest require that
this Order be made immediately
effective.

Vv

In view of the foregoing, and pursuant
to sections 81, 161b, 161c, 161i, 1610, 182,
and 186 of the Atomic Energy Act of
1954, as amended, and the Commission’s
regulations in 10 CFR 2.204 and 10 CFR
parts 30 and 32, It is Hereby Ordered,
effective immediately, that license Nos.
37-00030-02, -08, 07E, —09G, and -10G
are modified as follows:

A. The Corporations shall establish a
trust pursuant to a trust agreement as
specified below and, within 30 days of
the date of this Order, shall submit an
originally signed duplicate of the trust
agreement to the Regional
Administrator, NRC Region I (hereafter
referred to as Regional Administrator);

B. The trustee must be an entity which
has the authority to act as a trustee and
whose trust operations are regulated
and examined by a Federal or State
agency;

C. The Corporations:

1. Shall make payments into the trust
fund on or before the dates specified in
the following schedule:

Desposit

Date required

October 2,1989 . $50,000
November 1, 1989 .......cocooorevvernrooo 50,000
December 1, 1989............ooovoovvv 50,000
January 2, 1880, 50,000
February 1, 1990 100,000
March 1, 1090 100,000
AP D00 SR i e ety 100,000
May 1, 1980 100,000
June 1, 1990 100,000
July 2, 1890 100,000
August 1, 1990 100,000
September 4, 1990 ..o 100,000
Total 1,000,000

The Corporations shall be jointly and
severally responsible for satisfying this
payment schedule;

2, Shall, within 7 days of payment
scheduled under section V.C.1 above,
certify to the Regional Administrator,
under oath or affirmation, that the
payment has been made as required;

3. May accelerate payments into the
trust fund or may deposit the full
amount specified above at the time the
fund is established. However, they must
maintain the value of the fund at no less
than the value that the fund would have
if the payments were made as specified
above;

4, Will be deemed to be without the
required financial assurance or liability
coverage in the event of bankruptcy of
the trustee, or a suspension or
revocation of the authority of the trustee
institution to act as trustee, and must
establish a new trust that meets the
requirements given below within 60
days after such an event.

D. The trust agreement shall provide
that:

1. The Corporations shall be the
Grantors of the trust;

2. The Grantors shall establish the
trust to provide assurance that funds
will be available to implement an NRC-
approved plan to characterize the type
and extent of the radioactive
contamination at the Bloomsburg facility
and to take immediate remedial action
at any time such action is necessary;

3. The Grantors shall designate an
identified individual, who is a
responsible corporate officer, as the
Grantors' authorized representative, and
two alternates;

4. The Grantors or the Grantors'
authorized representative shall, with
written approval from the Regional
Administrator, select a contractor to
implement the site characterization
plan, which contractor will be the
beneficiary of the trust, and which may
be replaced by the Grantors on
reasonable notice, with written approval
from the Regional Administrator:

5. The Grantors or the Grantors'
authorized representative shall have the
option of selecting one or more
additional contractors to plan or
implement remedial action at the
facility, or both, with the written
approval from the Regional
Administrator, which contractors would
be additional beneficiaries of the trust,
and which may be replaced by the
Grantors on reasonable notice, with
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written approval from the Regional
Administrator;

6. The Trustee shall make
disbursements from the trust fund to the
beneficiary or beneficiaries as the
Grantors or the Grantors' authorized
representative shall direct in writing,
with written approval of the Regional
Administrator for disbursements
exceeding $5.000, or as the Regional
Administrator shall direct in writing;

7. The Grantors' payments of principal
into the trust fund shall consist of cash,
but may also consist of short-term
obligations of the United States
government or other property as the
Regional Administrator shall approve in
writing;

8. The Trustee shall invest and
reinvest the principal and income of the
trust fund, including interest earned, and
keep the trust fund invested, without
distinction between principal and
income, in accordance with the
following provisions: the Trustee shall
hold the trust fund in demand deposits
that earn interest and are insured by an
agency of the United States government
or in short-term obligations of the
United States government, provided,
however, that the Trustee may hold cash
awaiting investment or distribution for a
reasonable time (approximately five
working days) without liability for the
payment of interest;

9. The Trustee shall: (1) Within seven
days after the end of each month
beginning with October 1989, provide to
the Regional Administrator a summary
of the disbursements made during the
past month to include: the date of
disbursement, amount of disbursement,
party receiving disbursement, and
purpose for or activity accomplished by
disbursement; and (2) within seven days
after the end of each quarter beginning
October 2, 1989, furnish to the Regional
Administrator a summary accounting
statement of the trust fund for the past
quarter, to include: amounts paid into
the trust fund, disbursements from the
trust fund, interest earned, and the
current value of the trust fund;

10. The Trustee may resign, or the
Grantors may replace the Trustee, but
such resignation or replacement shall
not be effective until (1) the Grantors
notify the Regional Administrator in
writing that the Grantors have
appointed a successor trustee and that
the successor trustee has accepted the
appointraent; (2) the successor trustee
assumes administration of the trust;

11. The Trustee shall implement
orders, requests, and instructions only if
they are in writing and signed by either
the Grantors or the Grantors' authorized
representative, with a copy to the
Regional Administrator, or if they are in

writing and signed by the Regional
Administrator;

12. The Trustee shall notify the
Crantors and the Regional
Administrator, by certified mail, within
seven days following the expiration of
the seven day period after each month
following the establishment of the Trust,
if no payment is received from the
Grantors during that period;

13. The trust agreement may be
amended by an instrument in writing
executed by the Grantors and the
Trustee, with the written approval of the
Regional Administrator, or by the
Trustee and the Regional Administrator
if the Grantors cease to exist;

14. The Trust shall be irrevocable and
shall continue until terminated at the
written agreement of the Grantors, the
Trustee and the Regional Administrator,
or by the Trustee and the Regional
Administrator if the Grantors cease to
exist;

15. Wherever the trust agreement
refers to the Regional Administrator, it
shall also be deemed to refer to the
Regional Administrator’s designee or the
NRC Deputy Executive Director for
Nuclear Materials Safety, Safeguards,
and Operations Support or his designee.

E. Should the Corporations' total
payments into the trust fund ($1,000,000)
be insufficient to fund implementation of
the site characterization plan or to take
necessary immediate remedial action
and the trust fund be exhausted, the
Regional Administrator may, at his
discretion, and in writing, require the
Grantors to make additional payments
totalling no more than $300,000 into the
trust fund.

The Regional Administrator or the
Deputy Executive Director for Nuclear
Materials Safety, Safeguards, and
Operations Support, may, in writing,
relax, rescind, or modify any provision
of this Order upon the showing by the
Corporations, in writing, of good cause.
This authority includes, but is not
limited to, the authority to extend
deadlines and to permit the
establishment of separate trust funds
with good cause shown, so long as the
Corporations otherwise satisfy the
requirements of this Order.

Vi

The Corporations or any person
adversely affected by this Order may
request a hearing within 20 days of the
date of its issuance. Any answer to this
Order or request for a hearing shall be
addressed to the Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commission, ATTN: Document Control
Desk, Washington, DC 20555, with a
copy to the Assistant General Counsel
for Hearings and Enforcement, Office of

the General Counsel, at the same
address, and to the Regional
Administrator, NRC Region [, 475
Allendale Road, King of Prussia,
Pennsylvania 19406. If a hearing is
requested by the Corporations, the
Commission will issue an Order
designating the time and place of
hearing. i a hearing is held, the issue to
be considered at the hearing shall be
whether this Order should be sustained.
If a person other than the Corporations
requests a hearing, that person shall set
forth with particularly the manner in
which the petitioner’s interest is
adversely affected by this Order and
should address the criteria set forth in
10 CFR 2.714(d). An answer to this
Order or Request For Hearing shall not
stay the immediate effectiveness of this
Order. Upon the failure of the
Corporations herein named to answer or
request a hearing within the time
specified, this Order shall be final
without further proceedings.

Dated at Rockville, Maryland this 21st day
of August 1989.

For the Nuclear Regulatory Commission
Hugh L. Thompson, Jr.,
Deputy Executive Director for Nuclear
Materials Safety, Safeguards, and Operations
Support.
[FR Doc, 89-20499 Filed 8-30-89; 8:45 am]
BILLING CODE 7530-01-M

—

RAILROAD RETIREMENT BOARD

Agency Forms Submitted for Office of
Management and Budget Review

AGENCY: Railroad Retirement Board.

ACTION: In accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35), the Board has
submitted the following proposal(s) for
the collection of information to the
Office of Management and Budget for
review and approval.

SUMMARY GF PROPOSAL(S):

(1) Collection title: Application for
Employee Annuity Under the Railroad
Retirement Act

(2) Form(s) submitted: AA-1, AA-1d
and G-204

(3) OMB Number: 32200002

(4) Expiration date of current OMB
clearance: 04/30/90

(5) Type of request: Revision ofa
currently approved collection

(6) Frequency of response: On occasion

(7) Respondents: Individuals or
households

(8) Estimated annual number of
respondents: 16,700

(9) Total annual responses: 22,325
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(10) Average time per response: .4837
hours

(11) Total annual reporting hours: 10,799

(12) Collection description: The RRA
provides for payment of age, disability
and supplemental annuities to
qualified employees. The application
and related forms obtain information
about the applicant's family, work
history, military service, disability
benefits from other government
agencies and public or private
pensions. The information is used to
determine entitlement to and amount
of annuity applied for.

(1) Collection title: Application for
Spouse Annunity Under the Railroad
Retirement Act

(2) Form(s) submitted: AA~3

(3) OMB Number: 3220-0042

(4) Expiration date of current OMB
clearance: 04/30/90

(5) Type of request: Revision of a
currently approved collection

(6) Frequency of respense: On occasion

(7) Respondents: Individuals or
households x

(8) Estimated annual number of
respondents: 19,500

(9) Total annual responses: 18,500

(10) Average time per response: 4351
hours

(11) Total annual reporting hours: 8,484

(12) Collection description: The RRA
provides for the payment of annuities
to spouses of railroad retirement
annuitants who meet the requirements
under the Act. The application will
obtain information supporting the
claim for benefits based on being a
spouse of an annuitant, The
information will be used for
determining entitlement to and
amount of annuity applied for.

ADDITIONAL IHFORMATION OR

COMMENTS: Copies of the proposed

forms and supporting documents may be

obtained from Ronald J. Hodapp, the

agency clearance officer (812-751-4692).

Comments regarding the information

collection should be addressed to

Ronald J. Hodapp, Railroad Retirement

Board. 844 Rush Street, Chicago, Illinois

£0611 and the OMB reviewer, Justin

Kopea (202-395-7318), Office of

A'fanagement and Budget, Room 3002,

New Executive Office Building,

Washington, DG 20503,

Ronald J, Hodapp,

Directoy of Information Resources

Mu/.‘ugemenz,

('R Doc. 89-20527 Filed 8-30-89; 8:45 am]

BLUNG CODE 7505-01-u

SECURITIES AND EXCHANGE
COMMISSION

[34-27174; File No. SR-ICC-83-02])

Seif-Reguiatory Organizations; Filing
of Proposed Rule Change by the
Intermarket Ciearing Corporation
Relating to Delivery and Settlement of
Treasury Bond Futures Contracts

August 24, 1989.

Pursuant to section 19(b) (1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b) (1), notice is hereby given
that on August 15, 1989, The Intermarket
Clearing Corporation (“ICC”) filed with
the Securities and Exchange
Commission the proposed rule change
as described in Items I, I and III below,
which Items have been prepared by the
self-regulatory organization. The
Commission is publishing this netice to
solicit comments on the proposed rule
change from interested persons.

L Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The proposed rule change is intended
to facilitate the delivery and settlement
of Treasury Bond Futures Contracts for
which the New York Futures Exchange
("NYFE" or “Exchange") is the
designated contract market. These
contracts will be eligible for cross-
margining,

IL Self-Regulatery Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
sections (A), (B), and (C) below, of the
most significant aspects of such
statements.

A. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Besis for, the Proposed Rule
Change

The proposed rule change is intended
to facilitate the delivery and settlement
of on-the-run Treasury Bond Futures
contracts for which the New York
Futures Exchange (“NYFE" or
“Exchange") is the designated contract
market. Identical rules were submitted
to the Commodity Futures Trading
Commission (“CFTC"). The CFTC has
approved ICC's rule changes in

accordance with Regulation 1.41b of the
Commodity Exchange Act.! Although
this rule change relates primarily to
ICC's futures clearing activities, this rule
change is being submitted pursuant to
section 19(b)(2) in that it is a product
which ICC intends to make eligible for
cross-margining.

Because the provisions of Chapter XIII
are based in numerous respects upon
other ICC rules that already have been
reviewed and approved by the
Securities and Exchange Commission,
the discussion below focuses principally
upon those aspects of the rules in
Chapter XIII that differ significantly
from other Rules of ICC.

Rule 1301 provides generally that the
Rules in Chapter XIII are applicable to
NYFE Treasury bond futures and that,
except to the extent that specific rules in
Chapter XIiI shall govern, the provisions
of all other Rules of ICC continue to
apply. Rule 1302 sets forth certain
definitions for purposes of Chapter XIII.
The definition of the term “notice day,”
contained in Rule 1301(c), reflects the
special provision for deliveries on the -
last day of the delivery month. As
discussed in greater detail in connection
with Rule 1307, any open short positions
for which a delivery notice has not
already been tendered must at that point
be settled by delivery on the last
business day of the delivery month. A
delivery notice is superfluous in such
circumstances and ICC will instead
require deliveries to be made in
accordance with the reports of positions
it has already received from its Clearing
Members. Rule 1305(a) accordingly
provides that ICC will not accept notices
calling for delivery on the last business
day of the delivery month. For ease of
reference, however, the Rules in Chapter
XI1I continue to employ the generally
accepted terminology of “last notice
day" to denote the date on which
notices would otherwise be required to
be submitted in respect of all remaining
open positions and Rule 1301(c) so
provides. The remaining defined terms
are self-explanatory and conform to the
substance of the proposed NYFE rules.

The proposed NYFE contract will
trade on a quarterly cycle, with delivery
taking place during the contract month
on any business day during that month.
In general, Clearing Members who
intend to deliver on that contract must
issue a notice of their intention to
deliver two business days before the

! See, letter from John C. Lawton, Associate
Director, Division of Trading Markets, Commodity
Futures Trading Commission to James C. Young,
Assistant Secretary of the Intermarket Clearing
Corporation, dated April 6, 1989 and attached to
SR-1CC-89-02 as "Exhibit A"
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intended delivery date. (As noted above,
an exception has been made for
deliveries that are to be made on the
last business day of the delivery month.)
ICC will assign (“‘allocate") delivery
notices on an oldest-open-long basis
except on the last delivery day when
ICC will net the long and short positions
in the accounts of Clearing Members.
Rules 1303-1310 implement these
provisions.

Because deliveries will be allocated
by ICC to the oldest open long and
because there will be no netting of
deliveries until the last business day of
the delivery month, ICC will require all
Clearing Members to report to ICC their
total (gross) open long position in each
account maintained by that Clearing
Member with ICC. Under Rule 1303,
these reports will be required to be
submitted three business days before
the first notice day through and
including the last notice day of the
delivery month. Because the timely
submission of accurate reports is
essential to the processing of delivery
notices and assignments, Rule 1303
further provides that a Clearing Member
will be subject to discipline if it fails
timely to submit the required reports or
if those reports are found to be
substantially inaccurate.

Rule 1304 provides that the delivery
date for Treasury bond futures will be
the second business day after a selling
Clearing Member (as defined in Rule
101(g)) has tendered a delivery notice to
ICC in accordance with the provisions
of Rule 1305. Taken together, Rules 1304
and 1305 implement proposed Exchange
Rule 831 and provide that a selling
Clearing Member may tender such a
notice on any notice day other than the
last notice day of the delivery month.
Rule 1304(b) provides that ICC may
advance or postpone any delivery date
for Treasury bond futures contracts
whenever such action is deemed by ICC
to be necessary or desirable to meet
unusual conditions. Similar provisions
are contained elsewhere in ICC rules.
See, e.g., Rule 1203(b) (foreign currency
futures).

As noted above, Rule 1305 provides
that a selling Clearing Member that
intends to make delivery must tender a
delivery notice to ICC two business
days before the intended delivery date.
That Rule further provides that notices
that are not timely received will not be
accepted by ICC and any notice
tendered after that time will be null and
void and of no force or effect unless
validly tendered on a subsequent
business day. Rule 1305(b) provides
generally that a selling Clearing Member
must issue a delivery notice for each of

its accounts for which it intends to make
delivery on the date specified in the
notice. That Rule additionally specifies
that a Clearing Member is not permitted
to net deliveries in or between accounts
of the Clearing Member except as
provided in Rule 1307(g), which governs
deliveries on the last business day of the
delivery month.

Rule 1306 states the general obligation
of a Clearing Member to cause all
positions that remain open after the
close of trading in a delivery month to
be settled by: (i) Making or taking
delivery or (ii) entering into an exchange
of Treasury bond futures for Treasury
bonds or comparable instruments in
accordance with the rules of the
Exchange (“an exchange for physicals”
or “EFP"). ICC Rule 1306 corresponds to
proposed NYFE Rule 830 and provides
that notice of any exchange for
physicals consummated after the close
of trading must be received by ICC no
later than 1:00 p.m. Chicago time (2:00
p.m. New York time) on the second
business day after the last trading day
in the delivery month.?

Rule 1307(a) sets for ICC's procedures
for the assignment of delivery notices
during the delivery month. As noted
above, ICC will allocate delivery notices
to Clearing Members on an oldest-open-
long basis. Rule 1307 provides, however,
that positions that are offset on the
business day on which a delivery notice
is received by ICC will not be subject to
allocation as long as the offset of that
position is reflected in the reports made
by a Clearing Member to ICC in
accordance with Rule 1303. Rule 1307(a)
further provides that where the number
of contracts to be delivered pursuant to
the terms of delivery notices received by
ICC on any business day is less than the
number of open long positions
established on a particular date, ICC
will allocate those delivery notices on a
pro rata basis to all Clearing Members
having long positions established on
that date. An Interpretation and Policy
following Rule 1307 provides that where
the converse situation is applicable (i.e.,
the number of contracts to be allocated
equals or exceeds the number of “oldest
open longs™), ICC will endeavor to
match delivering and receiving Clearing

* Proposed NYFE Rule 830 provides that there is
to be no trading in Treasury bond futures during the
last seven business days of a delivery month and
further provides that any EFP conducted after the
close of trading must be submitted to ICC by no
later than the fifth business day prior to the last
business day of the delivery month. Thus, the time
limit established by that Rule for the submission of
EFP transactions—the fifth business day prior to the
last business day of the delivery month—is
equivalent to the second business day after the last
trading day set forth in ICC Rule 1306.

o

Members so as to minimize the number
of deliveries.

These procedures are unnecessary
and inappropriate on the last delivery
day because a Clearing Member that
has long or short positions remaining
open on that day will be required to
settle those positions by making or
taking delivery, as the case may be. As
discussed above in connection with the
definition of “notice day,” ICC will not
accept delivery notices on the last
notice day. ICC will instead net
deliveries in the accounts of Clearing
Members and assign the obligation to
make or take delivery on any remaining
positions on the basis of the position
reports submitted to ICC by its Clearing
Members.

Specifically, Rule 1307(b) provides
that ICC will determine at or before 7:00
a.m. Chicago time (8:00 a.m. New York
time) the number of long and short
Treasury bond futures contracts
remaining open in each account of a
Clearing Member: (i) For which a
delivery notice has not been submitted
by that Clearing Member to ICC (in
respect of a short position) or (ii) &s to
which ICC has not already allocated a
delivery notice received from a Clearing
Member (in respect of a long position)?
Having determined the remaining open
and unallocated gross position in each
account of its Clearing Members, ICC
will net the settlement obligations of
each Clearing Member in the firm
account (and any non-customer account)
of that Clearing Member and separately,
in the customer accounts of the Clearing
Member. Unlike other contracts cleared
by ICC, such as the foreign currency
contracts traded on the Philadelphia
Board of Trade, ICC does not presently
contemplate that it will net positions
between the firm account of a Clearing
Member and its customer accounts.*

3 Because there is a two-day interval between the
tender of a delivery notice to ICC and the obligation
to make and take delivery on the contracts
represented by that notice, there may be open
positions in the account of a Clearing Member on
the last notice day for which delivery notices have
already been tendered to ICC or allocated by 1CC10
a Clearing Member. Any such contracts would be
settled in the usual manner without regard to the
last-day netting provisions of Rule 1307(b].

4 |CC Rule 402 authorizes a Clearing Member m{
establish and maintain with ICC different types ¢
accounts, including a "firm account.” “public
customers’ account,” and varigus accounts for floos
traders and others who, depending on their
relationship to the Clearing Member, may
appropriately be contained in a “proprietary
trader's account.” & “customer floor trader’s -
account,” a “combined floor traders’ account, ora
“off-floor trader's account.” Rule 1307(b) medes
that the firm (house) account of the Clearing
Member is to be netted against any posilions kg
remaining open in any non-customer accounts ol ¥

Contineed
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Thus, any net long or short positions
remaining open in either of those types
of accounts will be settled by delivery in
the same manner as any other position.

Rule 1307{c) describes the reports
issued by ICC to facilitate the delivery
process. Where deliveries are being
made in the usual manner, ICC will
issue to each Clearing Member a report,
identifying for each Clearing Member: (i)
The identity of the opposite Clearing
Member with whom settlement is to be
made; (ii) the accounts of the Clearing
Member for which delivery is to be
made or taken; (iti) the delivery date;
(iv) the number of contracts for which
delivery is being made; and (v) the
settlement price of Treasury bond
futures on the date the delivery notice
was tendered to ICC or, in the case of
deliveries remaining to be made on the
last delivery day after the netting
process required by Rule 1307(b) has
been completed, the date on which a
delivery notice was allocated in
accordance with that Rule. Where,
however, the positions of a Clearing
Member have been netted in accordance
with rule 1307(b}(2) or (b)(3), a report
specifying the terms on which
settlement by delivery is to be made is
inappropriate. A provision to Rule
1307(c) therefore provides that ICC will
in such a case issue a report reflecting
the netting that has already been
conducted in the accounts of the
Clearing Member.

Rule 1308(a) provides that where a
Clearing Member's settlement
obligations have been netted as
described above, those obligations will
be deemed to be discharged on the last
delivery day. This is similar to the
treatment of netted foreign currency
deliveries, which pursuant to the terms
of Rule 1206, are deemed to be fully
discharged at the time those contracts
would otherwise have been settled by
delivery. Rule 1308 also affords similar
treatment to those situations in which a
delivery notice tendered by a Clearing
Member to ICC is allocated to that same
Clearing Member because the Clearing
Member is among the “oldest open
longs,"

Rule 1308(b) implements proposed
NYFE Rule 830(f) and sets forth the
information which must be included in
the delivery instructions issued by a
Clearing Member. These instructions,

——————

Clearing Member, such as a proprietary floor
trader’s account, That Rule further specifies that the
Public customers® account is to be netted against all
other accounts of the Clearing Member (i.e., any
Customer floor trader, combined floor trader, or off-
floor trader accounts),

which must be issued by the Clearing
Member prior to 2:00 p.m. Chicago time
(3:00 p.m. New York time) on the
business day on which open short
positions have been allocated by ICC to
the receiving Clearing Members (i.e., the
day after the delivery notice was
tendered to ICC), must include a
description of the Treasury bonds that
are to be delivered, an invoeice for the
delivery amount for each contract, the
delivery date, the delivering Clearing
Member's correspondent bank and
account number at that bank, and such
other information as ICC deems
necessary. Rule 1308(c), in turn, requires
the receiving Clearing Member to
provide to the delivering Clearing
Member by 3:00 p.m. Chicago time (4:00
p.m. New York time) on the same
business day a Banking Notification
containing the information necessary to
complete delivery.

Rule 1308(d) corresponds to proposed
NYFE Rule 830(j) and provides, in
essence, that the delivering Clearing
Member must have Treasury bonds in
place at a correspondent bank (as
defined in rule 1309) by no later than
10:00 a.m. Chicago time (11:00 a.m. New
York time) on the delivery date, Delivery
is to be made by book entry against
payment of the delivery amount in
Federal funds in accordance with the
applicable procedures of the Department
of the Treasury. Except as otherwise
provided in paragraphs (f) and (g) of
Rule 1308 (relating to banking holidays
and failures of the “Fedwire" system),
all deliveries must be completed by 1:00
p.m. Chicago time (2:00 p.m. New York
time) on the delivery date.

Rule 1310 corresponds to the
provisions of proposed NYFE Rules
822(c) and 830(g) and provides that the
amount to be paid in settlement of a
Treasury bond futures contracts is equal
to the settlement price on the date: (i)
The delivery notice has been tendered
to ICC in accordance with Rule 1305 or
(ii) on which outstanding delivery
obligations are netted or allocated in
accordance with Rule 1307(b) {in effect,
the last notice day) multiplied by the
price at which the Treasury bond with
the same time to maturity or call and the
same coupon rate as the issue to be
delivered will yield 8%, as determined in
accordance with bond tables
disseminated by the Exchange. Under
Rule 1310, interest accrues only through
and including the delivery date so s to
remove any incentive for a short
Clearing Member to fail to make
delivery.

Rules 1311-1313 relate to a Clearing

Member's failure to make or take
delivery and are similar to the
provisions of existing ICC Rules 1209—
1211. The principal difference is
contained in ICC Rule 1311 which
provides that in the event of the failure
of a Clearing Member to deliver
Treasury bonds, the receiving Clearing
Member may wait up to 20 days before
issuing a notice of its intention to buy in
the undelivered Treasury bonds. These
provisions parallel the rules of the
Public Securities Association for failed
deliveries of Treasury securities
instruments in the cash market and also
correspond closely to Rule 1403 of The
Options Clearing Corporation (“OCC")
relating to the failure to deliver on
Treasury securities options issued and
cleared by OCC.

As required by Commission
Regulation 190.05(b), ICC Rule 1314
permits customers to make or take
delivery in the event that the Clearing
Member carrying their account has been
adjudicated bankrupt or has filed a
voluntary petition for bankruptcy at the
time that any of the events specified in
that Regulation have transpired. Rule
1314 is substantially similar to existing
ICC Rule 1213 but makes allowance for
the possibility that a delivery notice
may have been tendered by a delivering
Clearing Member or allocated to a
receiving Clearing Member before the
date of the entry of the order for relief.s
A proviso makes clear that a customer
electing to proceed under the provisions
of this Rule must provide written notice
of that election prior to the time that its
Clearing Member would have been
required to provide any notice or
perform any act required by the ICC
Rules governing such deliveries. The
purpose of this provision is to ensure
that non-defaulting Clearing Members
who are receiving delivery from or
making delivery to the customers of the
bankrupt Clearing Member are not
disadvantaged or exposed to financial
loss by the failure of a customer to
provide timely notice of its intentions in
this regard. This provision also has the
effect of making it impossible for a
customer to take advantage of the

® These latter provisions are nunnecessary in
respect of foreign currency futures contracts
because deliveries on those contracts are mads only
where positions have not been liguidated by the
close of trading in the contract. Unlike the Treasury
bond futures contract, delivery notices cannot be
issued or allocated in currency futures prior to the
last trading day and no provision corresponding to
Regulation 190.05(b)(1)(ii) of the Commodity
Exchange Act is necessary in that context.
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fortuity of its Clearing Member's
bankruptcy to extend any of the
deadlines that would otherwise have
been applicable to that customer absent
the intervening bankruptcy.

Interpretations and Policies .01 to Rule
1308 clarifies the responsibilities of the
parties in their efforts to comply with
Regulation 1.42 of the Commodity
Exchange Act. Regulation 1.42 directs
the contract market to furnish, or cause
to be furnished, certain information and
delivery advices to the Commodity
Futures Trading Commission (“CFTC")
upon a special call from the CFTC or its
designee. In practice, the information
that is required by the CFTC in
furtherance of its market surveillance
program, which includes the quantity,
maturity and yield of the instrument
being delivered, is not contained in the
program delivery notices issued by ICC.
Instead, the information is included in
delivery instructions issued by a short
Clearing Member to a long Clearing
Member that previously had been
assigned a delivery notice by ICC. Since
these instructions are handled solely by
the delivering and the assigned Cleaning
Member, ICC would have no knowledge
of the contents of those instructions
absent a failure to deliver or receive by
either Clearing Member. Interpretation
and Policy .01 clarifies that it is the
Clearing Member's obligation to provide
this information once the CFTC issues a
special call for that information.

This provision also has the effect of
making it impossible for a customer to
take advantage of the fortuity of its
Clearing Member's bankruptcy to
extend any of the deadlines that would
otherwise have been applicable to that
customer absent the intervening
bankruptcy.

The proposed rule change is
consistent with the purposes and
requirements of section 17A of the
Securities Exchange Act of 1934, as
amended because it expands the
products which would be eligible for
cross-margining. Cross-margining of
these positions would enhance the
safety of the clearing system while
providing lower clearing margin costs to
ICC's Clearing Members.

B. Self-Regulatory Organization's
Statement on Burden on Competition

ICC does not believe that the
proposed rule change would impose any
burden on competition.

C. Self-Regulatory Organization’s
Statement on Comments on the

Proposed Rule Change Received From
Members, Participants or Others

Comments were not and are not
intended to be solicited with the
proposed rule change and none were
received.

11I. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period: (i)
As the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding, or
(ii) as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve such proposed
rule change, or,

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, DC 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street NW,, Washington, DC
20549. Copies of such filing will also be
available for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization.
All submissions should refer to the file
number SR-ICC-89-02 and should be
submitted by September 21, 1989.

For the Commission by the Division of
Market Regulation, pursuant to delgated
authority.

Shirley E. Hollis,

Assistant Secretary.

[FR Doc. 89-20469 Filed 8-30-89; 8:45 am]
BILLING CODE 8010-01-M

[Release No. 34-27177; File No. SR-NASD-
89-24]

Self-Regulatory Organizations;
National Association of Securities
Dealers, Inc.; Order Approving
Proposed Rule Change Relating to the
Definition of Direct Participation
Programs in Schedule C to the By-
Laws

The National Association of Securities
Dealers, Inc. (“NASD") submitted on
May 17, 1989, a proposed rule change
pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934 (“Act”)
and Rule 19b—4 thereunder to exclude
from the definition of “direct
participation programs in part I,
section 2(d)(ii) of Schedule C to the
NASD By-Laws those programs that are
quoted on the NASDAQ System or
listed on a registered national securities
exchange or for which an application for
quotation or listing has been made.

Notice of the proposed rule change
together with its terms of substance was
given by the issuance of a Commission
release (Securities Exchange Act
Release No. 27036, July 24, 1989) and by
publication in the Federal Register (54
FR 30494, July 20, 1989). No comments
were received with respect to the
proposed rule change.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to the NASD and, in
particular, the requirements of section
15A and the rules and regulations
thereunder.

It is therefore ordered, pursuant to
section 19(b)(2) of the Act, that the
above-mentioned proposed rule change
be, and hereby is, approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority, 17 CFR 200.30-3(a)(12).

Dated: August 24. 1989.

Shirley E. Hollis,

Assistant Secretary.

[FR Doc. 89-20470 Filed 8-30-89; 8:45 am|
BILLING CODE 8010-01-M

[Rel No. IC-17119; 812-7288]

Keystone America Equity Income
Fund, et al.; Application To Amend a
Prior Order

August 24, 1989.

AGENCY: Securities and Exchange
Commission (“SEC").

AcTION: Notice of Application for
Exemption under the Investment
Company Act of 1940 (1940 ﬁct ) il
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APPLICANTS: Keystone America Money
Market Fund, Keystone America Tax
Free Money Market Fund (together,
“Money Market Funds"), Keystone
America Equity Income Fund, Keystone
America Fund of Growth Stocks,
Keystone America Global Opportunities
Fund, Keystone America Government
Securities Fund (“KA Government"),
Keystone America High Yield Bond
Fund (“KA High Yield"), Keystone
America Investment Grade Bond Fund,
Keystone America Tax Free Income
Fund (collectively, “Load Funds”),
Keystone America Global Income Fund
(formerly, International Heritage Fund)
(“Global") and Keystone America
Omega Fund, Inc. (formerly, Omega
Fund, Inc.) ("Omega”) (all of the above,
“Keystone America Funds”) and
Keystone Distributors, Inc, (“KDI")
(collectively, “Applicants”), on behalf of
themselves and other registered open-
end companies which may in the future
become members of the Keystone
America “group of investment
companies,” as defined in Investment
Company Act Release No. 16504 (July
20, 1968) (together with the Keystone
America Funds, "Keystone America
Fund Group"),

RELEVANT 1240 ACT SECTIONS: Amended
exemptive crder requested should be
accompanied by proof of service on the
Applicants in the form of affidavits or,
for lawyers, certificates of service.
Requests for notification of a hearing
may be made by writing to the SEC's
Secretary.

ADDRESSES: Secretary, SEC, 450 5th
Street, Washington, DC 20549.
Applicants, c/o Alan C. Porter, Esq.,
Sullivan & Worcester, 1025 Connecticut
Avenue, NW,, Washington, DC 20036.
FOR FURTHER INFORMATION CONTACT:
Staff Attorney Cathey Baker (202) 272~
3033 or Branch Chief Karen L. Skidmore
(202) 272-3023 (Office of Investment
Company Regulation).

SUPPLEMENTARY INFORMATION: The
following is a summary of the
application. The complete application is
available for a fee. One may obtain a
copy by going to the SEC's Public
Reference Branch or by telephoning the
SEC'R commercial copier (800) 231-3282
(in Maryland (301) 258-4300).

Applicants’ Representations

1. The Keystone America Funds are
open-end management investment
tompanies registered under the 1940
Act. Each is a Maesachusetts business
trust, with the exception of Omega, a
Massachusetts corporation. Keystone
Custodian Funds, Inc. ("Keystone") is
nvestment adviser and manager of the
Keystone America Funds and KDI, a

wholly-owned subsidiary of Keystone, is
principal underwriter.

2, Shares of the Money Market Funds
are sold at their net asset value without
an initial or deferred sales load, except

. that a CDSL may be assessed upon

redemption of Money Market shares
acquired by means of an exchange from
a Load Fund to the extent under section
6(c) exempting the Applicants from
sections 2(a)(32), 2(a){35), 22(c), 22(d) of
the 1940 Act and Rule 22¢-1.

SUMMARY OF APPLICATION: Applicants
seek an order amending the order issued
in Investment Company Act Release No.
15684 (April 15, 1987) (“Prior Order”).
The amended order would permit
Global, Omega and future members of
the Keystone America Fund Group, in
accordance with the terms and
conditions of the Prior Order and
consistent with proposed Rule 6c-10, to
waive an initial sales load on sales of
certain shares, to assess a contingent
deferred sales charge (“CDSL”) on
redemptions of certain shares, and to
waive or credit amounts against the
CDSL in certain instances. In addition,
the amended order would provide
exemptive relief permitting the
Applicants (ii) to waive the initial sales
load and the CDSL with respect to
shares of Omega purchased after April
19, 1988 by shareholders of Omega of
record as of May 1, 1987, and (iii) to
waive the CDSL on redemptions of
shares of Global and Omega
outstanding on April 19, 1989.

FILING DATE: The application was filed
on April 7, 1989, and amended on June
23, 1989 and July 21, 1989,

HEARING OR NOTIFICATION OF HEARING:
An order granting the application will be
issued unless the Commission orders a
hearing. Interested persons may request
a hearing by writing the SEC's Secretary
and serving the Applicant with a copy of
the request, personally or by mail.
Hearing requests should be received by
the SEC by 5:30 p.m. on September 18,
1989, and should state the nature of the
requester’s interest, the reason for the
request, and the issues contested.
Hearing requests also that the
exchanged shares would have been
subject to a CDSL at the time of
redemption. The exchange privilege
under the Prior Order is discussed
below. Shares of each Load Fund are
offered for sale at their net asset value
plus a 2% initial sales load (2.04% of the
net amount invested). The initial sales
load is paid to KDI, which, in turn,
normally pays the selling broker or
dealer 4% of the offering price (4.08% of
the net amount invested). Shares may
also be purchased directly from KDI. In
this event, KDI receives and retains the

2% initial sales load paid by the
invester, but no payments are made to
KDI with respect to such shares under
the Distribution Plan described in item 3
below. The 2% initial sales load is
waived on certain share sales, as
described further below.

8. Each Load Fund has adopted a plan
of distribution in accordance with Rule
12b-1 under the 1940 Act (“Distribution
Plan"} which provides that amounts may
be expended daily at an annual rate of
0.75% of average daily net asset value to
finance any activity which is principally
intended to result in the sale of shares.
Amounts paid to KDI under the
Distribution Plan are used to pay others,
such as brokers cr dealers, a
comumission and/or (ii) maintenance
fees,

4. The Prior Order permits the
Applicants (other than Global, Omega
and fulure members of the Keystone
America Fund Group, as defined in this
application) to waive an initial sales
load on sales of certain shares, to assess
a CDSL on certain redemptions of
shares within four calendar years after
theirspurchase, and to waive or credit
amounts against the CDSL in certain
instances. If imposed, the CDSL is 2% of
the lesser of (i) the net asset value of the
shares redeemed, or (ii) the net cost of
such shares. Such amount is deducted
from the redemption proceeds otherwise
payable to the shareholder and is
retained by KDI. In determining whether
a CDSL is payable, shares not subject to
the CDSL, as described in the following
sentence, are redeemed first; thereafter,
it is assumed that shares held the
longest are the first to be redeemed. No
CDSL is assessed when the shareholder
redeems (i) shares representing amounts
attributable to increases in the value of
an account above the net cost of the
investment due to increases in net asset
value per share, (ii) certain shares with
respect to which a commission is not
paid upon issuance, including shares
acquired by reinvestment of dividends
and distributions, or (iii) shares held
during more than four consecutive
calendar years. In no event does any
combination of the initial sales charge
and the CDSL exceed applicable
limitations imposed by the Rules of Fair
Practice of the National Association of
Securities Dealers, Inc. (“NASD Rules"}.
Assets represented by redeemed shares
are removed from the asset base on
which the percentage charge paid under
the Distribution Plan will be calculated.

5. Both the initial sales charge and the
CDSL are waived with respect to shares
sold to certain affiliated purchasers,
employee benefit plans and banks
which are eligible under the terms of the
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Prior Order. In addition, the CDSL is
waived on the redemption of shares (i)
following the death or disability of a
shareholder, (ii) a lump-sum distribution
from a benefit plan qualified under the
Employment Retirement Income
Security Act of 1974 (“ERISA"), (iii)
systematic withdrawals from ERISA
plans if the shareholder is at least 53%
years old, (iv) involuntary redemptions
of accounts having an aggregate net
asset value of less than $1,000, or (v)
systematic withdrawals under a
systematic withdrawal plan of up to
1%% per month or 4%% per quarter of
the shareholder's net investment. The
Prior Order also permits a one-time only
reinvestment privilege under which a
shareholder may elect to make a
reinvestment purchase with any part of
the proceeds of a total or partial
redemption of shares. The dollar amount
of the deferred sales load previously
deducted is credited and the initial sales
load on the subsequent purchase is
waived. The calendar year of the
purchase of shares acquired by
reinvestment, for purposes of any future
deferred sales load, is deemed to be the
year the redeemed shares were
originally purchased. Such an election
must be made within 30 days of the date
of redemption and the shares purchased
must be those of the fund whose shares
were redeemed.

6. The Prior Order also permits the
implementation of an exchange privilege
pursuant to which shareholders of a
Keystone America Fund may exchange
their shares for shares of another
Keystone America Fund on the basis of
their respective net asset values without
an initial sales lcad or CDSL. However,
if the shares tendered for exchange have
been held for fewer than four years and
are still subject to a CDSL, the CDSL
carries over to the shares acquired in
the exchange transaction, and the
calendar year of purchase for the
acquired shares, for purposes of any
future CDSL, is deemed to be the year
the exchanged shares were originally
purchased. A $5 charge is imposed for
each exchange transaction.

7. Prior to April 19, 1989, Global and
Omega were managed by International
Heritage Corp. (“IH Corp."”) and
distributed by International Heritage
Securities, Inc. (“IH Securities").
Keystone and IH Corp. entered into a
Purchase and Sale Agreement dated
December 16, 1988, under which IH
Corp. agreed to sell to Keystone all of its
assets relating to the business of
providing investment management
services to Global and Omega, subject
to certain conditions, including
shareholder approval of the proposals.

Pursuant to such approvals, two
portfolios of Global were merged,
respectively, into KA Government and
KA High Yield, and the names of Omega
and Global, respectively, were changed
to Keystone America Omega Fund, Inc.
and Keystone America Global Income
Fund. The reorganizations of the Global
portfolios were completed on April 6,
1989. The distribution arrangements of
KA Government and KA High Yield are
being conducted in accordance with the
terms and conditions of the Prior Order.

9. On April 19, 1989, Global and
Omega became members of the
Keystone America Funds and KDI
replaced IH Securities as principal
underwriter of Global and Omega. In
addition, Global and Omega each
adopted a plan of distribution in
accordance with Rule 12b-1 under the
1940 Act identical in all material
respects to the Distribution Plan of the
Load Funds described in item 3 above.

10. The Applicants propose that
Global, Omega and future members of
the Keystone America Fund Group be
permitted to waive the initial sales
charge on sales of certain shares, to
impose a CDSL on redemptions of
certain shares, and to waive or credit
amounts against the CDSL in certain
circumstances, all in the same manner
as the other Keystone America Funds
under the Prior Order. In addition, the
Applicants propose to waive the CDSL
on redemptions of shares of Global and
Omega outstanding on April 19, 1989.
The Applicants also propose to waive
the initial sales load and the CDSL with
respect to Omega shares purchased
after April 19, 1989 by shareholders of
Omega of record as of May 1, 1987. Such
persons became Omega shareholders
when shares of Omega were distributed
on a no-load basis. These shareholders
have been given the right, which KDI
has agréed to maintain, to reinvest in
Omega shares without being subject to
an initial sales load and to redeem
shares of Omega without imposition of a
deferred sales load. Shares of Global
and Omega purchased after April 19,
1989 by shareholders of Global and by
shareholders of Omega who became
shareholders of record after May 1, 1987
will be subject to the 2% initial sales
load and the CDSL. The Applicants will
meet all the conditions of Rule 22d-1 in
connection with any waivers of the
initial sales load, as well as in
connection with waivers of or credits
against the CDSL. In each case, all
waivers will be applied uniformly in a
manner consistent with the provisions of
Rule 22d-1.

11. The Applicants will offer the
exchange privilege permitted by the

Prior Order to shareholders of Global
and Omega on the same basis. In
implementing the exchange privilege
with respect to Global and Omega, the
Applicants will rely upon Rule 11a-3, as
adopted by the Commission in
Investment Company Act Release No.
17087 (August 3, 1989).

Applicants’ Legal Analysis and
Conclusions

1. The Prior Order was sought on
behalf of the then existing Keystone
America Funds and such other Keystone
America funds as might be organized in
the future. The Prior Order is not
applicable to Global and Omega
because they were organized prior to ils
issuance and were not members of the
Keystone America Fund Group at that
time. The Applicants submit that the
requested order is appropriate in the
public interest and consistent with the
protection of investors and the purposes
fairly intended by the policy and
provisions of the 1940 Act. The
Applicants acknowledge that they bear
the burden of ensuring that the
administration of the sales load, the
CDSL and the exchange offer comply
with the conditions set forth below. The
Applicants further acknowledge that the
granting of the requested order will not
imply Commission approval,
authorization or acquiescence in any
particular level of payments that may be
made pursuant to the Distribution Plan
adopted by any member of the Keystone
America Fund Group. The Boards of
Trustees or Directors of the Keystone
America Funds in their respective
periodic 12b-1 reviews will consider,
among other things, the revenues
received by KDI as a result of imposition
of the CDSL. The Boards of Trustees or
Directors will also consider whether
shareholders have paid, or are
reasonably likely to pay, directly or
indirectly, more for sales or promotional
services or activities than the maximum
sales charge that could have been
imposed on shares of the Keystone
America Funds at the time of purchase
under the NASD Rules.

Applicants' Conditions

The Applicants agree that the
following may be made conditions 0 the
proposed relief:

1. The Applicants will comply with
the provisions of Rule 11a-3, Investment
Company Act Release No. 17087 (August
3, 1989), as adopted and as it may be
maodified in the future. .

2. The Applicants will comply with
Rule 12b-1, as adopted and as it may be
modified in the future.
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3. The Applicants will comply with
the provisions of proposed rule 6c-10,
Investment Company Act Release No,
16169 (November 2, 1988), 53 FR 45275
(November 9, 1988}, as such rule is
currently proposed and as it may be
further revised and/or adopted.

For the Commission, by the Division of
Investment Management, under delegated
authority.

Shirley E. Hollis,

Assistant Secretary.

[FR Doc. 89-20542 Filed 8-30-89; 8:45 am|
BILLING CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION

Region IV Advisory Council; Public
Meeting

The U.S. Small Business
Administration Region IV Advisory
Council, located in the geographical area
of Louisville, wiil hold a public meeting
from 10:00 a.m. to 3:00 p.m., Wednesday,
September 27, 1989, at the Executive Inn
West, Drinkwater Room, Louisville,
Kentucky, to discuss such matters as
may be presented by members, staff of
the U.S. Small Business Administration,
or others present,

For further information, write or call
William Federhofer, District Director,
U.S. Small Business Administration,
Louisville District Office, P.O. Box 3527,
Louisville, Kentucky 40201, phone (502)
582-5971.

Dated: August 24, 1980.

Jean M. Nowak,

Director, Office of Advisory Councils.

[FR Doc. 83-20475 Filed 8-30-89: 8:45 am]|
BILLING CODE 8025-01-M

Region Vii Advisery Councii; Meeting

The U.S. Small Business
Administration Region VII Advisory
Council, located in the geographical area
of St. Louis, will hold a public meeting at
9:00 a.m. on Wednesday, October 25,
1889, at the St. Louis District Office of
the U.S. Small Business Administration,
The Old Post Office, 815 Olive Sireet,
Room 242, St. Louis, Missouri, to discuss
such matters as may be presented by
members, staff of the U.S. Small
Business Administration, or others
present.

For further information, write or cail
Robert L. Andrews, District Director,

U-‘S. Small Business Administration, 815
Ox‘we Street, Room 242, St, Louis,
Missourt, 63101, phone (314) 539-6600.

Dated: August 24, 1989,
Jean M. Nowak,
Director, Office of Advisory Councils.
[FR Doc. 89-20476 Filed 8-30-89; 8:45 am]
BILLING CODE 8025-01-M

Temporary Disqualification of Certain
Newly Legalized Aliens from Receiving
Financial Assistance

AGENCY: Small Business Administration.
ACTION: Notice.

SUMMARY: On July 12, 1989, the
Immigration and Naturalization Service
published final regulations (INS rule) in
the Federal Register (54 FR 29434) to
implement the Immigration Reform and
Control Act of 1986, Public Law 99-603,
100 Stat. 3359. With certain exceptions,
such INS rule prescribes that newly
legalized aliens are temporarily
disqualified from receiving financial
assistance under various Government
programs. By this Notice, the Small
Business Administration is
implementing the INS rule.

EFFECTIVE DATE: October 2, 1989.

ADDRESS: Comments may be sent to
Harry D. Kempler, Chief Counsel for
Business Loans, Office of General
Counsel, Small Business Administration,
1414 L Street, NW., Washington, DC
20416. Telephone (202} 653-6757.
SUPPLEMENTARY INFORMATION: Notice is
hereby given that pursuant to section
245A(h) of the Immigration and
Nationality Act ("Act"), as amended
aby section 201 of the Immigration
Reform and Control Act of 1986, Public
Law 99-603 (“IRCA"), aliens granted
lawful temporary resident status
pursuant to section 245A(a)
(“legalization”) are not eligibie for a
period of five years after such grant to
receive a direct or guaranteed loan
(“financial assistance”) from the Small
Business Administration (SBA) under
section 7(a) of the Small Business Act.
To reflect the IRCA provisions, the
Immigration and Naturalization Service
amended its regulations (8 CFR Part
245a) which were published in the
Federal Register on July 12, 1989 (54 FR
28434).

Such temporary disqualification (for
five years after being granted
legalization) does not apply under IRCA
to a Cuban or Haitian entrant as defined
in paragraph (1) or (2)(A) of section
501(e) of Public Law 96-422, 94 Stat.
1789, or to an alien who is an aged, blind
or disabled person as defined in section
1614{a}(1) of the Social Security Act (42
USC 1382¢).

A Cuban or Haitian entrant means
any individual granted parole status as

a Cuban/Haitian Entrant (Status
Pending) or granted any other special
status subsequently established under
the immigration laws for nationals of
Cuba or Haiti, regardless of the status of
the individual at the time assistance or
services are provided. The term also
includes any other national of Cuba or
Haiti who (1) was paroled into the
United States and has not acquired any
other status under the Immigration and
Nationality Act; or (2) is the subject of
exclusion or deportation proceedings
under the Immigration and Nationality
Act; or (3) has an application for asylum
pending with the the Immigration and
Naturalization Service.

Cenerally, the definition of an aged,
blind or disabled person in section
1614{a)(1) of the Social Security Act is
equivalent to the criteria of the SBA in
determining eligibility for handicapped
assisiance.

SBA has developed a form of self-
certification (SBA Form 1261A) which
each applicant for a lean under section
7(a) of the Small Business Act will be
required to fill out at the time of
application in order to assist SBA to
determine whether the applicant is
temporarily disqualified for SBA
financial assistance under section 7(a)
of the Small Business Act because of
legalization. This form will be included
in SBA's normal application eligibility
review process.

Dated: August 16, 1989.

Susan Engeleiter,

Administrator.

[FR Doc. 89-20477 Filed 8-30-89; 8:45 am]
BILLING CODE 8025-01-M

[Application No. 09/09-0388]

First Commerce & Loan Limited
Partnership; Application for a License
To Operate as a Small Business
Investment Company

Notice is hereby given for the filing of
an application with the Small Business
Administration (SBA) pursuant to
§ 107.102 of the regulations governing
small business investment companies
(13 CFR 107.102 (1989)), by First
Commerce & Loan Limited Partnership,
(the Applicant), 2808 N. Camino
Principal, Tucson, Arizona 85715 for a
license to operate as a limited
partnership small business investment
company (SBIC) under the provisions of
the Small Business Investment Act of
1958, as amended, (the Act), (15 U.S.C.
661. ef seq.) and the Rules and
Regulations.
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The general partners, its officers and
directors of the Applicant are as

follows:

Name

Title

First Commerce and
Loan, Inc., 2806 North
Camino Principal,
Tucson, AZ 85715,

Ross M. Horwitz, 2806
North Camino Principal,
Tucson, AZ 85715.

Alien A. Abrahamson,
816 East Avenue,
Bayhead, NJ 08742.

Jetfrey W. Goldstein, 355
E. River Road, Tucson,
AZ B5718.

Stella Koliopoulos, 6001

Corporate General
Partner.

Individual General
Partner, SBA General
Manager, President,
Director, and sole
stockhoider of the
Corporate General
Partner.

Director, Vlce President
of Finance.

Vice President of
Marketing.

Sscretary-Treasurer.

E. Pima, #255, Tucson,
AZ 85712.

Joe Acosta, 4869 E.
Lafayette Bivd.,
Phoenix, AZ 85015.

John T. Emery, 110 Elsa
Drive, Fulierton, CA
92635.

Warren S. Rustand, 5750
Santa Fe, Tucson, AZ
85715.

George W. Taylor, 1661
W. Hazelwood St.,
Phoenix, AZ 85015.

James V. Waither, 2217
S. Clayton, Denver, CO
80210.

Director.

Director.

Director.

There are 12 limited partners each
owning less than ten percent of the total
partnership interests.

The Applicant, a limited partnership
organized under 'the provisions of the
State of Arizona Limited Partnership
Act and duly qualified to do business in
the State of Arizona, will begin
operations with approximately
$1,005,000 of paid-in capital and paid-in
surplus to be obtained through a private
placement. The applicant will conduct
its activities primarily in the State of
Arizona, and will consider investments
in businesses in other areas of the
United States.

Matters involved in SBA’s
consideration of the application include
the general business reputation and
character of the general partners and the
probability of successful operations of
the Applicant under their management,
including adequate profitability and
financial soundness, in accordance with
the Act and the SBA Rules and
Regulations.

Notice is further given that any person
may, not later than 30 days from the
date of publication of this Notice, submit
written comments on the proposed
Applicant. Any such communication
should be addressed to the Deputy
Associate Administrator for Investment,

Small Business Administration, 1441 “L"
St., NW., Washington, DC. 20416

A copy of this Notice will be
published in a newspaper of general
circulation in the Tucson, Arizona area.
[Catalog of Federal Domestic Assistance
Program No. 59.011, Small Business
Investment Companies)

Dated: August 22, 1989.
Robert G. Lineberry,
Deputy Associate Administrator for
Investment.
{FR Doc. 89-20472 Filed 8-30-89; 8:45 am]
BILLING CODE 8025-01-M

[License No. 02/02-5369]

Ibero-American Investors Corp.; Filing
of an Application for Approval of a
Conflict of Interest Transaction

Notice is hereby given that Ibero-
American Investors Corporation (Ibero-
American), 38 Scio Street, Rochester,
New York, 14604, a Federal licensee
under the Small Business Investment
Act of 1958, as amended (the Act), has
filed an application with the Small
Business Administration (SBA) pursuant
to section 312 of the Act and covered by
§ 107.903 of the SBA Rules and
Regulations (the Regulations) governing
Small Business Investment Companies
(13 CFR 107.903 (1988)) for approval of a
conflict of interest transaction falling
within the scope of the above Sections
of the Act and Regulations.

Subject to such approval, Ibero-
American proposes to provide funds to
Anita's International Travel, 52-54 Jay
Street, Rochester, New York, for the
purpose of establishing an independent
travel agency in the city of Rochester,
New York.

The proposed financing is brought
within the purview of § 107.903(b)(1) of
the SBA Rules and Regulations because
Ms. Anita Alomar Lopez is the daughter
of Mrs. Daisey Alomar-Hamza,
President of the Board of Directors of
Ibero-American Action league, a not-for-
profit social organization that owns
Ibero-American Investment Corporation.
Mrs. Alomar-Hamza is considered to be
an associate of Ibero-American as
defined by § 107.3 of the Regulations.

Notice is further given that any person
may, not later than 30 days from the
date of publication of this Notice, submit
written comments on the proposed
transaction to the Deputy Associate
Administrator for Investment, Small
Business Administration, 1441 “L"
Street, NW., Washington, DC 20416.

A copy of this notice shall be
published in accordance with section
107.903(e) of the Regulations, in a

newspaper of general circulation in
Rochester, New York.

(Catalog of Federal Domestic Assistance
Program No. 59,011, Small Business
Investment Companies)

Robert G. Lineberry,

Deputy Associate Administrator for
Investment,

Dated: August 21, 1989.
[FR Doc. 89-20473 Filed 8-30-89; 8:45 am)|
BILLING CODE 8025-01-M

[License No. 09/09-5381]

Western General Capital Corp.;
Issuance of a Small Business
Investment Company License

On February 14, 1989, a notice was
published in the Federal Register (Vol.
54, FR6798) stating that an application
has been filed by Western General
Capital Corporation, with the Small
Business Administration (SBA) pursuant
to § 107.102 of the Regulations governing
small business investment companies
(13 CFR 107.102 (1989)) for a license as a
small business investment company.

Interested parties were given until
close of business May 1, 1989, a submit
their comments to SBA. No comments
were received.

Notice is hereby given that, pursuant
to section 301{d) of the Small Business
Investment Act of 1958, as amended,
after having considered the application
and all other pertinent information, SBA
issued License No. 09/09-5381 on
August 2, 1989, to Western General
Capital Corporation to operate @s &
small business investment company.
(Catalog of Federal Domestic Assistance

Program No. 59.011, Small Business
Investment Companies)

Dated: August 24, 1989.
Robert G. Lineberry,
Deputy Associate Administrator for
Investment.
[FR Doc. 89-20474 Filed 8-30-89; 8:45 am)
BILLING CODE 8025-01-M

DEPARTMENT OF STATE
[Public Notice 1126]

Pubiic Information Collection
Requirement Submitted to OMB for
Review

AGENCY: Department of State.
ACTION: The Department of State has
submitted the following public
information collection requirements 10
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Public Law 96-511.

A
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sumMmARY: To obtain a passport, a travel
document attesting to one's identity and
U.S. citizenship, a U.S. national must
complete the passport application. The
application is retained in the files of the
Department of State and is consulted
when a passport has been lost, in
citizenship claims, as evidence in the
prosecution of individuals making false
statements, and to support a derivative
claim to citizenship made by an
epplicant's children. The following
summarizes the information collection
proposals submitted to OMB:

1. Type of request—Extension.

Originating office—Bureau of Consular
Affairs,

Title of information collection—
Application for Pagsport/Registration.

Form Number—DSP-11.

Frequency~—On occasion.

Respondents—Applicants for U.S.
Passports.

Estimated number of respondents—
4,000,000.

Average hours per response—7 minutes.

Total estimated burden hours—466,668.

2. Type of request—Exiension.

Originating office—Bureau of Consular
Affairs.

Title of information collection—
Application for Passport by Mail.

Form number—DSP-82,

Frequency—On occasion.

Respendents—Applicants for U.S.
Passports.

Estimated number of respondents—
2,000,000.

Average hours per response—5 minutes.

Total estimated burden hours—166,666,

Section 3504(h) of Public Law 98-511
does not apply.
ADDITIONAL INFORMATION OR
COMMENTS: Copies of the proposed form
end supporting documents may be
obtained from Gail J. Cook (202) 647~
3538. Cemments and questions should
be directed to (OMB) John Harrigan
(202) 395-7340.

Date: August 22, 1989.
Arthar W. Fort,
Assistant Secretary for Administration and
Information A fanogement.
[FR Doc. 89-29528 Filed 8-30-89; 8:45 am|
3ILLING CODE 4740-06-M

[Public Notice 1127]

Public information Collection

Requirement Submitted to OMB for
Review

AGENCY: Department of State.

ACTION: The Department of State has

submitted the following public

information collection requirement to
MB for review and clearance under

the Paperwork Reduction Act of 1980,
Public Law 96-511.

SUMMARY: Recipients of Stale
Department publications are queried
biennially to ascertain that addresses
are correct and that they wish to
continue receiving publications. It
allows respondents to indicate the kinds
of publications they prefer to receive
and to prioritize their preferences. The
following summarizes the information
collection proposal submitted to OMB:
Type of request—Extension.
Originating office—Bureau of Public
Affairs.
Title of information collection—Mailing
List Notice.
Frequency--Biennial.
Respondents—Applicants for State
Department publications.
Estimated number of respondents—
3,750,
Average hours per response—7 minutes.
Total estimated burden hours—438.
Section 3564(h) of Public Law 96-511
does not apply.
ADDITICNAL INFCRMATION OR
COMMENTS: Copies of the proposed form
and supporting documents may be
obtained from Gail J. Cook (202) 647—
3538. Comments and questions should
be directed to (OMB) John Harrigan
(202) 395-7340.
Dated: Auguet 22, 1989,
Arthur W, Fort,

Assistant Secretary for Administration and
Information Management.

[FR Doc. 89-20529 Filed 8-30-89; 8:45 am]
BILLING CODE 4710-11-M

[Public Notice CM-8/1300]

Oceans and International
Environmental and Scientific Affairs
Advisory Committee; Partially Closed
Meeting

The Antarctic Section of the Oceans
and International Environmental and
Scientific Affairs Advisory Committee
will meet at 10 a.m., Tuesday,
September 18, 1989, in Room 7835,
Department of State, 22nd and C Street,
NW., Washington, DC.

At this meeting, officers responsible
for Antarctic affairs in the Department
of State will discuss the recently
adopted Convention on the Regulation
of Antarctic Mineral Resource
Activities, Attention will center upon
issues to be addressed in legislation
necessary to implement the Convention
and in the separate protocol on liability
called for in the Convention. There will
also be consideration of preparations for
the Fifteenth Antarctic Treaty
Consultative Meeting which will be held

in Paris in October, 1989, Department
officials will be prepared to discuss
other key issues and problems involving
the Antarctic in the context of current
domestic and international
developments. This session will be open
to the public. The public will be
admitted to the session to the limits of
seating capacity and will be given the
opportunity to participate in discussion
according to the instructions of the
Chairman. As access to the Department
of State is controlled, persons wishing to
attend the meeting should enter the
Department through the Diplomatic (“C”
Street) Entrance. Department officials
will be at the Diplomatic Entrance to
escort attendees.

The Antarctic Section of the Oceans
and International Envrionmental and
Scientific Affairs Advisory Committee
will also meet on Monday, September
18, in Room 1406, Department of State,
22nd and C Street, NW. The purpose of
these discussions will be to elicit views
concerning the further development of
United States policy regarding Antarctic
resources, particularly Antarctic mineral
resources. The Fifteenth Antarctic
Treaty Consultative Meeting will also be
discussed. The meeting will include
classified briefings and examination and
discussion of documents classified
pursuant to Executive Order 12356. The
disclosure of classified material and
revelation of considerations which go
into policy development would
subtantially undermine and frustrate the
U.S. position in future meetings and
negotiations. Therefore, the meeting will
not be open to the public, pursuant to
section 10(d) of the Federal Advisory
Committee Act and 5 U.S.C. 552b (c)(1)
and 5 U.S.C. 552b (c)(9)(B).

Requests for further information on
the meetings should be directed to R.
Tucker Scully of OES/QA, Room 5801,
Department of State. He may be reached
by telephone on (202) 647-3262.
Frederick M. Bernthal, {

Chairman.
[FR Doc. 83-20530 Filed 8-30-89; 8:45 am|
BILLING CODE 4710-09-M

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

[Docket No. 301-79]

Initiation of Section 302 investigation
and Request for Public Comment:
Procurement of Electronic Highway
Toll Identification Systems by the
Government of Norway

AGENCY: Office of the United States
Trade Representative.
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AcTION: Notice of initiation of
investigation under section 302 of the
Trade Act of 1974, as amended; request
for written comments.

SUMMARY: The United States Trade
Representative (USTR) has initiated an
investigation under section 302 of the
Trade Act of 1974, as amended (*'the
Trade Act”) regarding the Government
of Norway's government procurement
practices with respect to an electronic
highway toll identification system for a
highway surrounding Oslo, Norway.
USTR invites written comments on the
matter being investigated.

pATES: This investigation was initiated
on August 25, 1989. Written comments
from interested persons are due October
2, 1989.

apDpREsS: Office of the United States
Trade Representative, Room 223, 600
17th St., NW, Washington, DC 20506.
FOR FURTHER INFORMATION CONTACT:
Timothy Richards, Director of
Information Industry Trade Policy, (202)
395-6160, Beverly Vaughan, Director,
Government Procurement, (202) 395-
3063, or Kenneth Freiberg, Associate
General Counsel, (202) 395-7305.

SUPPLEMENTARY INFORMATION: On ]uly
11, 1989, AMTECH Corporation, a
Dallas-based manufacturer of electronic
highway toll identification systems, filed
a petition under section 302 of the Trade
Act of 1974, as amended, regarding
practices by the Government of Norway
related to procurement of the electronic
highway tollgate system surrounding
Oslo. Specifically, Petitioner asserts that
the actions of the Norwegian
government, through its Ministry of
Transport, in overturning a decision of
the Oslo Toll Road Authority to award a
contract to Petitioner and its Norwegian
correspondent for the Oslo tollgate
system violate Article III of the General
Agreement on Tariffs and Trade
(GATT), the GATT Agreement on
Government Procurement (Procurement
Code), and Article VIII of the U.S.-
Norway Treaty of Friendship,
Commerce and Navigation. AMTECH
also alleges that the Norwegian
Government'’s actions are unjustifiable,
unreasonable or discriminatory and
burden U.S. commerce.

After the petition was filed, according
to Petitioner, the City of Oslo announced
its intention to award the project to
Petitioner and its Norwegian
correspondent, but subsequently the
Minister of Transportation withdrew
authority from the Oslo Toll Road
Authority for this procurement and gave
that authority to a new entity. A further
evaluation of bids will now be
conducted on the basis of the original

invitation to tender, but the new entity
has been directed to consider six new
criteria for evaluating the bids. A
contract award is expected on or about
September 15, 1989.

Investigation: On August 25, 1989,
pursuant to section 302(a) of the Trade
Act, the USTR initiated an investigation
of the Norwegian government's
procedures and practices with respect to
this proposed procurement. The Office
of the USTR also requested
consultations with the Government of
Norway, as required by section 303(a) of
the Trade Act. In preparing for such
consultations, USTR will seek
information and advice from the
petitioner and the appropriate
committees established pursuant to
section 135 of the Trade Act, as
provided in section 303(a)(3) of that Act.

Public Comment: Interested persons
are invited to submit written comments
on the issues raised in the petition.
Comments must be filed in accordance
with the regulations at 15 CFR 2006.8
and are due by noon on October 2, 1989.
Comments must be in English and
provided in twenty copies to: Chairman,
Section 301 Committee, Room 223,
USTR, 600 17th Street, NW.,
Washington, DC 20506. Comments will
be placed in a file (Docket 301-79) open
to public inspection pursuant to 15 CFR
2006.12 (except confidential business
information exempt from public
inspection in accordance with 15 CFR
2006.15).

A. Jane Bradley,

Chairman, Section 301 Committee.

[FR Doc. 89-20487 Filed 8-30-89; 8:45 am]
BILLING CODE 3190-01-M

—_—

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

Environmental Impact Statement:
Townships of Robinson and Collier,
Allegheny, County, PA

AGENCY: Federal Highway
Administration, Transportation.
ACTION: Notice of intent.

suMMARY: The FHWA is issuing this
notice to advise the public that an
Environmental Impact Statement (EIS)
will be prepared for a proposed highway
project in the Townships of Robinson
and Collier, Allegheny County,
Pennsylvania.

FOR FURTHER INFORMATION CONTACT:
George Catselis, District Engineer,
Federal Highway Administration, 228
Walnut Street, P. O. Box 1086,
Harrisburg, Pennsylvania 17108-1086,
Telephone (717) 782-3410, or Henry M.

Nutbrown, District Engineer,
Pennsylvania Department of
Transportation, Engineering District 11-
0, Four Parkway Center, 875 Greentree
Road, Pittsburgh, Pennsylvania 15220,
Telephone (412) 937-4638, or Herbert C,
Higginbotham II, Director, Department
of Engineering and Construction, County
of Allegheny, 501 County Office
Building, Forbes Avenue and Ross
Street, Pittsburgh, Pennsylvania 15218,
Telephone (412) 355-5902.

SUPPLEMENTARY INFORMATION: The
FHWA, in cooperation with the
Pennsylvania Department of
Transportation and Allegheny County,
will prepare an Environmental Impact
Statement on a proposal for the
reconstruction for safety and capacity of
the existing two lane Campbell's Run
Road. The project limits extend from
T.R. 60 at the T.R. 60 Interchange with
T.R. 22/30 east to the intersection of
Campbell's Run Road with Baldwin
Road for a total length of 3.7 miles in
Robinson and Collier Townships

Functional, structural, operational,
and physical deficiencies of existing
Campbell's Run Road and significant
land use and traffic changes—to date
and proposed—dictate this action.

Project alternatives will be assessed
at three levels: No-Build, Minimum-
Build, and Optimum-Build. The “No-
Build"” alternate will address the Do-
Nothing option, i.e. the maintenance of
the existing two lane Campbell's Run
Road, with the existing partial
interchange with T.R. 22/30 (the
Parkway West), to quantify existing and
design year service levels and other
functional, structural, operational and
physical deficiencies. The “Minimum-
Build" alternate(s) will address
proposed work at a level necessary 10
meet minimum criteria to correct
significant but not all deficiencies in the
design year. The “Optimum-Build"
alternate(s) will address proposed work
at a level necessary to meet minimum {0
desirable criteria with limited, if any,
substandard features to correct all
deficiencies in the design year. No fewer
than one variation of Minimum and
Optimum-Build alternates will be
developed.

The EIS will assess the alternatives
and their environmental effects @hmuS
detailed studies of socioeconomic
resources, natural resources, and
cultural resources, air quality, noise
impacts, energy utilization,
transportation, safety and utilities. The
studies will be documented in Technica
Basis Report(s) which will set forth
methods and findings. The EIS will
summarize those findings. The




Federal Register / Vol. 54, No. 168 / Thursday, August 31, 1989 / Notices

36091

assessment will include community and
agency coordination.

An Early Coordination Form
describing the proposed action and
studies, and soliciting comments will be
forwarded to appropriate Federal, State,
and Local agencies. Public and Agency
Scoping Meetings will be held in the
project area in the autumn 1989. In
addition, future public plans displays
and public meetings will be held, and a
Public Hearing may be held. Public
notice will be given for the time and
place of the meetings and hearing. The
Draft EIS will be available for public
end agency review and comment,

To ensure that the full range of issues
related to this proposed action are
addressed and all significant issues
identified, comments and suggestions
ere invited from all interested parties.
Comments and questions concerning
this proposed action and the EIS should
be directed to the FHWA, Pennsylvania
Department of Transportation, or
Allegheny County at the address
provided above,

(Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Planning
and Construction. The regulations
implementing Executive Order 12372
regarding intergovernmental consultation on
Federal programs and activities apply to this
program.)

Issued on: August 23, 1989.

Ceorge L. Hannon,

Assistant Division Administrator, Harrisburg,
Pennsylvania.

[FR Doc. 88-20531 Filed 8-30-89; 8:45 am]
BILLING CODE 4510-22-M

lational Highway Traffic Safety
Administration

{Decket No. IP8-07; Notice 1]

Receipt of Petition for Determination
of Inconsequential Noncompliance;
Lagusa, Inc.

Keller and Heckman of Washington,
DC, has petitioned on behalf of Lagusa,
Inc. of Belcamp, Maryland, to be
exempted from the notification and
remedy requirements of the National
Traffic and Motor Vehicle Safety Act (15
US.C, 1381 et seq.) for an apparent
noncompliance with 49 CFR 571.108,
Fvederal Motor Vehicle Safety Standard
[r'MVSS) No. 108, Brake Hoses, on the
basis that it ig inconsequential as it
relate_s to motor vehicle safety.

T{]_ns Notice of receipt of a petition is
r‘sz.:zshed under Section 157 of the
T\fat:onal Traffic and Motor Vehicle
Safety Act (15 U.S.C. 1417) and does not
fepresent any agency decision or other
exercise of judgment concerning the
merits of the petition.

Paragraphs 57.3.9 and 57.2.1 (a) of
Standard No. 106 respectively require
that “an air brake hose assembly shall
not rupture when exposed to hydrostatic
pressure of 800 psi” and that each air
brake hose be labeled with the symbol
DOT, constituting a certification by the
hese manufacturer that the hose
conforms to all applicable motor vehicle
safety standards. Lagusa imported
approximately 100 European built
motorcoaches equipped with air hoses
that do not comply with the above
mentioned paragraphs of Standard No.
106.

Lagusa supports its petition for
inconsequential noncompliance for the
following reasons:

1. Noncompliance with 5§7.3.9 is
inconsequential as it relates to motor
vehicle safety because the
noncomplying air brake hoses meet, in
all respects, the Deutsche Industrie
Norm (DIN) standard, a state-of-the-art
standard which, for many years, has
provided a high level of safety in
European motor vehicles.

2, The National Highway Traffic
Safety Administration recognizes the
Deutsche Industrie Norm as a
standardization organization for
purposes of certain U.S. Motor Vehicle
Safety Standards, and should so
recognize the DIN Standard for air brake
hoses.

3. In its 18 years of manufacturing
motorcoaches, there has never been an
accident or a proven incident relating to
failure or nonperformance of the air
brake hoses on motorcoaches
manufactured by Lagusa. The absence
of such accidents or proven incidents is
indicative of the safety of these air
brake hoses.

4. The maximum air pressure
regulated in the motorcoach air system
is 120 psi. A situation which would
create pressure of 639 psi, the lowest
pressure at which any of the hoses
burst, is highly unlikely. There are two
safety features inherent in the system, a
governor on a compressor and a safety
valve. When 120 psi is reached, the air is
exhausted to the outside, precluding the
hose from bursting.

5. On February 28, 1974, the National
Highway Traffic Safety Administration
reduced the burst strength value from .
800 psi to 80O psi for purposes of the
burst strength test set forth at $7.3.9. In
explaining the reduction, the NHTSA
stated that "the burst strength value is
reduced to 800 psi to accommodate
nylon and thermoplastic tubing while
retaining a safety performance level five
times that of normal operating
conditions”. (emphasis added)

8. Lagusa submits that the 800 psi
standard, as an across-the-board

requirement, is unreasonable and fails
to take into account different vehicle
sizes and their attendant different
braking system requirements, that it is
unrealistically high where, as in this
case, there are dual backup controls.

7. Motor Vehicle Safety Standard No.
121, Air Brake Systems, provides at
$5.1.2.2 that air compressor service
reservoirs be capable of withstanding
“an internal hydrostatic pressure of five
times the compressor cutout pressure or
500 psi, whichever is greater for 10
minutes.” As the pressure in the system
is constant, there is an inherent
inconsistency in requiring the reservoir
to meet a 500 psi standard and the air
brake hoses to meet a 800 psi standard.

8. The universe of Lagusa's
noncomplying vehicles is limited. There
are only 100 vehicles in the United
States to which this noncompliance
relates.

9. Lagusa has taken steps to ensure
that all motorcoaches currently
imported into the United States fully
meet the requirements of Motor Vehicle
Safety Standard No. 106. In fact, all
motorcoaches entering the U.S. since
March 1988 have fully complied with
Motor Vehicle Safety Standard No. 108.

10. If the NHTSA finds that
noncompliance with $7.3.9 is
inconsequential, it must also find
noncompliance with the labeling
requirements set forth at $7.2.1(a) is
inconsequential. That standard merely
requires that the hoses be labeled with
the DOT symbol to indicate they
conform to alll applicable Motor Vehicle
Safety Standards. Obviously, such
labelling is and would be misleading if
the hoses conformed to a standard other
than the NHTSA's Motor Vehicle Safety
Standard.

Interested persons are invited to
submit written data, views and
arguments on the petitien of Lagusa, Inc.
described above.

Comments should refer to the docket
number and be submitted to: Docket
Section, National Highway Traffic
Safety Administration, Room 5108, 460
Seventh Street, SW., Washington, DC.,
205890. It is requested but not required
that five copies be submitted.

All comments received before the
close of business on the closing date
indicated below will be considered. The
application and supporting materials,
and all comments received after the
closing date, will be considered to the
extent possible. When the petition is
granted or denied, the Notice will be
published in the Federal Register
pursuant to the authority indicated
below.
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Comment closing date: October 2,
1989.
(Sec. 102, Pub. L. 93-492, 88 Stat. 1470 (15

U.S.C. 1417); delegations of authority at 49
CFR 1.50 and 49 CFR 501.8).

Issued on: August 25, 1989.
Ralph Hitchcock,
Acting Associate Administrator for
Rulemaking.
[FR Doc. 89-20535 Filed 8-30-89; 8:45 am]
BILLING CODE 4910-59-M

UNITED STATES INFORMATION
AGENCY

Cultural Property Advisory Committee;
Meeting

The Cultural Property Advisory
Committee will conduct a meeting of the
full Committee on September 13, 1989, at
9:30 a.m. e.d.t. The meeting will be by
conference call and will be closed to the
public. For further information contact
the Cultural Property Advisory
Committee staff at (202) 485-6612. The
agenda for the meeting is as follows:

Wednesday, September 13

9:30 a.m. Closed to the public: Chairman
will convene the meeting by
telephone. There will be discussion,
if necessary, of the Committee’s
report on its findings and
recommendations with regard to
Peru's request for U.S. import
restrictions on certain
archaeological material. The
Committee will formally vote
whether or not to recommend the
imposition of U.S. import
restrictions,

Since this meeting is concerned with
the Committee's report to the Deputy
Director of USIA and its
recommendations regarding Peru's
request, it will be closed to the public in
accordance with 5 U.S.C. 552b, and 19
U.S.C. 2601 et seq. as amended. The
meeting will be closed because it will
involve information the premature
disclosure of which would be likely to
frustrate significantly implementation of
proposed actions and policies.
Disclosure of information at this time

that identifies specific cultural property
is likely to frustrate the possible
imposition of import restrictions on such
cultural property. The Committee will
vote on its recommendations as to
appropriate U.S. action regarding the
emergency request from Peru under the
terms of the Cultural Property
Implementation Act. For the foregoing
reasons the closing of the meeting is
authorized under 5 U.S.C. 552b(c}(9)(B).
and 19 U.S.C. 2605(h).

Dated: August 25, 1989.
Eugene Kopp,

Deputy Director United States Information
Agency.

Determination to Close the Meeting of the
Cultural Property Advisory Commiltee
September 13, 1989

Based on information provided to me by
the Cultural Property Advisory Committee, I
hereby determine that the meeting of the
Committee on September 13 may be closed to
the public.

The Committee has requested that its
meeling be closed in accordance with 5
U.S.C. 552b(c)(9)(B), and 19 U.S.C. 2605(h).

Dated: August 25, 1989.

Eugene Kopp,

Deputy Director United States Information
Agency.

[FR Doc. 89-20480 Filed 8-30-89; 8:45 am]
BILLING CODE 8230-01-M

DEPARTMENT OF VETERANS
AFFAIRS

Career Development Committee;
Meeting

The Department of Veterans Affairs
gives notice under Public Law 92-463
that a meeting of the Career
Development Committee, authorized by
38 U.S.C. 4101, will be held in the
Diamond A Room of the Radisson Suite
Hotel, 315 Julia Street, New Orleans, LA,
October 19 through 20, 1989, starting at 8
a.m., October 19, The meeting will be for
the purpose of scientific review of
applications for appointment to the
Career Development Program in the
Department of Veterans Affairs. The
committee advises the Director, Medical
Research Service, on selection and

appointment of Associate Investigators,
Research Associates, Clinical
Investigators, Medical Investigators, and
Senior Medical Investigators.

The meeting will be open to the public
up to the seating capacity of the room
from 8 a.m. to 8:30 a.m. on October 19,
1989, to discuss the general status of the
program. Because of the limited seating
capacity of the room, those who plan to
attend should contact Mr. David D,
Thomas, Executive Secretary of the
Career Development Committee (151]),
Department of Veterans Affairs Central
Office, Washington, DC 20420 (202-233-
2317) prior to October 10, 1989, The
meeting will be closed from 8:30 a.m. to
5 p.m., on October 19, 8 a.m. to 3 p.m. on
October 20, for consideration of
individual applications for positions in
the Career Development Program. This
necessarily requires examination of
personnel files and discussion and
evaluation of the qualifications,
competence, and potential of the
candidates, disclosure of which would
constitute a clearly unwarranted
invasion of personal privacy.
Accordingly, closure of this portion of
the meeting is permitted by section 10(d)
of Public Law 92-463 as amended, in
accorance with subsection (c)(6), 5
U.S.C. 552b.

Minutes of the meeting and rosters of
the committee members may be
obtained from David P. Thomas, Chief,
Career Development Program, Medical
Research Service (151]), Department of
Veterans Affairs, Washington, DC 20420
(phone 202-233-2317).

Dated: August 24, 1989.

By direction of the Secretary:

Sylvia C. Long,

Committee Management Officer.

[FR Doc. 89-20484 Filed 8-30-89; 8:45 am|
BILLING CODE 8320-01-M

Medical Research Service Merit
Review Boards; Meetings

The Veterans' Administration gives
notice under the Federal Advisory
Committee Act, 5 U.S.C. App., of the
meetings of the following Federal
Advisory Committees.

Merit Review Board For

Date Time

Location

Infectious Dis

.| Sept. 14, 1989

Do

Neurobiology

Alcoholism and Drugs Dependence

Hematology

Immunclogy
Do

Respiration

Sept. 15, 1989

8am.to5pm....

Houston.!

Sept. 18, 1989

Governor's House.*

Sept. 19, 1989

Sept. 20, 1989

Sept. 21, 1989

Sept. 20, 1989

Governor's House.

Sept. 25, 1989

Do.

Sept. 28, 1989

Do.

Sept. 29, 1989

Oct. 1, 1989

2 p.m. to 10 p.m......
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Merit Review Board For

Date Time

Location

DO ieess

Oncology. «eeres
Do

.| Oct. 15, 1989.......

Nephrolagy

Do

Gastroanterology

Endocrinology ..ceeseereses
Do

Cardiovascular Studies

Oct. 2, 1989

8am. to5pm....
8am. to5pm.....

ronivsnrcns| RQAISSON.

Oct. 3, 1989

QOct. 11, 1989

Do.

Oct. 12, 1983

Oct. 13, 1989

Atlanta.®

Oct. 18, 1989,

Governor's House.

Oct. 17, 19€9........

Oct. 16, 1989

Radisson.

Oct. 17, 1982

Oct. 19, 1989

Governor's House,

Oct. 20, 1989

Oct. 23, 1989

Do.

Oct. 24, 1989

Oct. 23, 1989

Do.

Oct. 24, 1989

! Hyatt Regency Houston, In the Center of Downtown, 1200 Louisiana St., Houston, TX 77002.
2 The Governor's House, Rhode Isiand Ave. at 17th St., NW.. Washington, DC 20038.

* Radisson Park Terrace Hotel, 1515 Rhods Isiand Avenue, NW., Washington, DC 20005,

* Hyatt Regency Atlanta, In Peaca Tree Center, 265 Peach Tree St, NE., Atianta, GA 30303,

These meetings will be for the purpose
of evaluating the scientific merit or
research conducted in each specialty by
Veterans' Administration investigators
working in Veterans' Administration
Medical Centers and clinics.

The meetings will be open to the
public up to the seating capacity for the
rooms at the start of each meeting to
discuss the general status of the
program. All of the Merit Review Board
meetings will be closed to the public
after approximately one-half hour from
‘the start, for the review, discussion and
evaluation of initial, and renewal
research projects.

The closed portion of the meeting
involves: discussion, examination,
reference to, and oral review of site
fisits, staff and consultant critiques of
research protocols, and similar
documents. During this portion of the
meeting, discussion and
recommendation will deal with
qualifications of personnel conducting
the studies, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy, as well as
research information, the premature
disclosure of which would be likely to
significantly frustrate implementation of
proposed agency action regarding such
research projects. As provided by
subsection 10(d) of Public Law 92463,

as amended by Public Law 94409,
closing portions of these meetings is in
accordance with 5 U,8.C,, 552b(c) (6)
and (9)(B). Because of the limited seating
capacity of the rooms, those who plan to
attend should contact Dr. Arlene E,
Mitchell, Assistant Director for
Scientific Review, Medical Research
Service, Veterans' Administration,
Washington, DC, (202) 233-5065 at least
five days prior to each meeting. Minutes
of the meetings and rosters of the
members of the Boards may be obtained
from this source.

Dated: August 23, 1989.
By direction of the Secretary:
Sylvia C. Long,
Committee Management Officer.
[FR Doc. 89-20488 Filed 8-30-69; 8:45 am|
BILLING CODE 8320-01-M

Voluntary Service National Advisory
Committee; Meeting

The Department of Veterans Affairs
gives notice under Public Law 92-463
that the annual meeting of the
Department of Veterans Affairs
Voluntary Service National Advisory
Committee, comprised of 56 national
voluntary organizations, will be held at
the Red Lion Inn, Lloyd Center, Portland,

Oregon, October 26 through October 29,
1889,

Registration of the conferees and
orientation of new committee members
will be held beginning at 1 p.m. on
October 26, 1989. The committee will
officially convene with the Opening
Session at 9 a.m., October 27, 1989, and
will conclude at 12 noon, Octeber 28,
1989.

The purposes of the meeting are to
instruct committee members and
organization officials of the obligations
they have accepted for volunteer
recruitment, communications and
program interpretation, and to seck the
advice of the committee in further
developing volunteer participation in the
care and treatment of veteran patients
throughout the Department’s nationwide
medical program.

For further information contact Mr.
Edward F. Rose, Director, Voluntary
Service (135), Department of Veterans
Alfairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, Telephone (202)
233-4110. g

Dated: August 24, 1989.

By direction of the Secretary:

Sylvia Chavez Long,

Committee Management Officer.

[FR Doc. 89-20485 Filed 8-30-89; 8:45 am]
BILLING CODE 8320-01-M
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Sunshine Act Meetings

Fedsral Register
Vol. 54, No. 168

Thursday, August 31, 1889

This section cf the FEDERAL REGISTER
contains notices of meetings published
under the “Government in the Sunshine

Act! (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

BLACKSTONE RIVER VALLEY NATIONAL
HERITAGE CORRIDOR

Notice of Meeting

Notice is hereby given in accordance
with section 552b of title 5, United
States Code, that a meeting of the
Blackstone River Valley National
Heritage Corridor Commission will be
held on Thursday, September 7, 1988.

The Commission was established
pursuant to Public Law 99-647. The
purpose of the Commission is to assist
federal, state and local authorities in the
development and implementation of an
integrated resource management plan
for those lands and waters within the
Corridor.

The meeting will convene at 7:00 p.m.
at the North Smithfield Annex Bldg., 575
Smithfield Rd., N. Smithfield, RI for the
following reasons:

1. Treasurer's Report.

. FY '89 budge! adjustments and approval.

. Report of the Chairman.

. Report of the Executive Director.

. Presentation and request for support for
park plans from North Smithfield.

. A South Pennine Region “Sister City"”
resolution.

. Discussion and Adoption of the Cultural
Heritage and Land Manegement Plan for
the Blackstone River Valley National
Heritage Corridor as provided in
accordance with Public Law 99-847.

It is anticipated that about twenty
people will be able to attend the session
in addition to the Commission members.

Interested persons may make oral or
written presentations to the Commission
or file written statements. Such requests
should be made prior to the meeting to:
James Pepper, Executive Director,
Blackstone River Valley National
Heritage Corridor Commission, P.O. Box
34, Uxbridge, MA 01569. Telephone (508)
278-9400 or (508) 278-5124.

Further information concerning this
meeting may be obtained from James
Pepper, Executive Director of the
Commission, at the address below.
James Pepper,

Executive Director, Blackstone River Valley
National Heritage Corridor Commission,
[FR Doc. 89-2n668 Filed 8-29-89; 1:53 pm]
BILLING CODE 4310-70-M

FEDERAL RESERVE SYSTEM BOARD OF
GOVERNORS

TIME AND DATE: 11:00 a.m., Tuesday,
September 5, 1989.

PLACE: Marriner S. Eccles Federal
Reserve Board Building, C Street
entrance between 20th and 21st Streets,
NW., Washington, D.C. 20551.

sTaTUS: Closed.
MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments, reassignments,
and salary actions) involving individual
Federal Reserve System employees.

2. Any items carried forward from a
previously announced meeting,

CONTACT PERSON FOR MORE
INFORMATION: Mr. Joseph R. Coyne,
Assistant to the Board; (202) 452-3204.
You may call (202) 452-3207, beginning
at approximately 5 p.m. two business
days before this meeting, for a recorded
announcement of bank and bank
holding company applications scheduled
for the meeting.

Dated: August 29, 1988.
Jennifer J. Johnsen,
Associate Secretary of the Board.
[FR Doc. 89-20626 Filed 8-29-89; 10:11 am]
BILLING CODE 6210-01-M

FEDERAL RESERVE SYSTEM BOARD OF
GOVERNORS

TIME AND DATE: 10:00 a.m., Wednesday,
September 6, 1989,

PLACE: Marriner S. Eccles Federal
Reserve Board Building, C Street
entrance between 20th and 21st Streets,
NW., Washington, D.C. 20551.

sTATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments, reassignments,
and salary actions) involving individual
Federal Reserve System employees.

2. Any items carried forward from a
previously announced meeting.

CONTACT PERSON FOR MORE
INFORMATION: Mr. Joseph R. Coyne,
Assistant to the Board; (202) 452-3204.
You may call (202) 452-3207, beginning
at approximately 5 p.m. two business
days before this meeting, for a recorded
announcement of bank and bank
holding company applications scheduled
for the meeting.

Dated: August 29, 1989.
Jennifer |. Johnson,
Associate Secretary of the Board.
[FR Doc. 89-20627 Filed 8-29-89; 10:11 am]
BILLING CODE 6210-01-M

UNITED STATES INSTITUTE OF PEACE

pATE: Thursday, and Friday, September
6 and 7, 1989.
TIME: 9:15 a.m. 5:30 p.m.
pLACE; The United States Institute of
Peace, 1550 M Street, NW., ground floor
(conference roomy).
sTATUS: Open session—Thursday 9:15
a.m. to 5:30 p.m. (portions may be closed
pursuant to subsection (c) of section
552(b) of title 5, United States Code, as
provided in subsection 1706(h)(3) of the
United States Institute of Peace Act,
Pub. L, (98-525).
AGENDA: (TENTATIVE): Meeting of the
Board of Directors convened.
Chairman’s Repori. President's Report.
Committee Reports. Consideration of the
Minutes of the Thirty-Fourth meeting of
the Board. Consideration of grant
application matters,
CONTACT: Ms, Olympia Diniak.
Telephone (202) 457-1700.

Dated: August 29, 1989,
Bernice . Carney,
Administrative Officer, The United States
Institute of Peace.
[FR Doc. 89-20651 Filed 8-29-89; 12:43 pm]
BILLING CODE 3155-01-M

POSTAL SERVICE BOARD OF GOVERNORS
Notice of a Meeting

The Board of Governors of the United
States Postal Service, pursuant to its
Bylaws (39 C.F.R. Section 7.5) and the
Government in the Sunshine Act(5
U.S.C. Section 552b), hereby gives notice
that it intends to hold a meeting at 8:30
a.m. on Tuesday, September 12, 1989, In
Washington, D.C. The meeting is open to
the public and will be held in the
Benjamin Franklin Room at Postal
Service Headquarters, 475 L'Enfant
Plaza, SW. The Board will also meet !
1:00 p.m. on Monday, September 11,
1989, but as indicated in the following
paragraph, the meeting is closed to the
public. The Board expects to discuss the
matters stated in the agenda which i3
set forth below. Requests for
information about the meeting should be
addressed to the Secretary of the Board,
David F. Harris, at (202) 268-4800.
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At its meeting on August 14, 1989, the
Board voted to close to public
observation its meeting scheduled for
September 11, 1989, to consider 1) the
Postal Rate Commission Recommended
Decision Upon Reconsideration in
Docket No. MC88-2, Second-Class
Eligibility, and 2) a contract award for
outside audit services (See 54, FR 34639,
August 21, 1989).

Agenda

Monday Session

September 11—1:00 p.m. (Closed)

1. Consideration of the Postal Rate
Commission Recommended Decision
Upon Reconsideration in Docket No.
MC88-2, Mail Classification Schedule
1988, Second-Class Eligibility. (M.
Hese!ton)

2. Consideration of Contract Award for
Outside Audit Services. (Mr. Coppie)

Tuesday Session
September 12—8:30 a.m. (Open)

1. Minutes of the Previous Meeting, August
14-15, 1989.

2. Remarks of the Postmaster General.

3. Postal Rate Commission FY 1990 Budget
Request. (Chairman Robert Setrakian)

4. Future Technology in the Postal Service.
(Karen T, Uemoto, Assistant Postmaster
General, Technology Resource
Department)

5. Review of Capital Investmenmt Program
and FY 1990 Borrowing for Capital
Investments. (Comer S. Coppie, Senior
Assistant Postmaster General, Finance
Group)

6. USPS Tentative FY 1991 Appropriations
Request, (Mr, Coppie)

7. Review of Legislative Matters and
Government Relations. (William T.
Johnstone, Assistant Postmaster General,
Covernment Relations Department)

8. Capital Investments: (Stanley W. Smith,
Assistant Postmaster General, Facilities
Department)

a. Mail Processing Center, North Chicago,
IL.

b. Carol Stream, IL, GMF/VMF.

c. Rancho Park Station, Los Angeles, CA.

9. Tentative Agenda for October 2-3, 1989,
meeting in Norman, Oklahoma.

Note: Certification on reverse side of this
page.
David F. Harris,
Secretary.
[FR Doc. 89-20670 Filed 8-29-89; 1:54 pm]
BILLING CCDE 7710-12-m
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Corrections

Federal Register
Vol. 54, No. 168

Thursday, August 31, 1989

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed
Rule, and Notice documents. These
corrections are prepared by the Office of
the Federal Register. Agency prepared
corrections are issued as signed
documents and appear in the appropriate
document categories eisewhere in the
issue.

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP89-114-003]

Trunkline Gas Co.; Proposed Changes
in FERC Gas Tariff

Correction

In notice document 89-19873,
beginning on page 35234 in the issue of
Thursday, August 24, 1989, make the
following correction:

On page 35234, in the third column, in
the heading, the “Docket No." should
read as set forth above.

BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20

RIN 1018-AA24

Migratory Bird Hunting; Final
Frameworks for Selecting Early
Hunting Seasons on Certain Migratory
Game Birds in the United States,
Including Alaska, and Puerto Rico and
the Virgin Islands, for the 1989-90
Season

Correction

In rule document 89-18857 beginning
on page 32975 in the issue of Friday,
August 11, 1989, make the following
correction:

On page 32983, in the second column,
under Hunting Seasons, in the 18th line,
“is open” should read “is not open".

BILLING CODE 1505-01-D

THE PRESIDENT
PANAMA CANAL COMMISSION

35 CFR Parts 133 and 135
RIN 3207-AA04

Tolls for Use of Canal and Rules for
Measurement of Vessels

Correction

In rule document 89-18784 beginning
on page 35148 in the issue of
Wednesday, August 23, 1989, make the
following corrections:

§ 133.34 [Corrected]

1. On page 35148, in the third column,
in § 133.34, in the 13th line, “marketing"
should read “marking".

§ 135.352 [Corrected]

2. On page 35149, in the second
column, in the 13th line, “portion” was
misspelled.

BILLING CODE 1505-01-D
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DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services

34 CFR Part 379
RIN 1820-AA82

Projects With Industry

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations in part 379 governing the
Projects with Industry (FWI) program by
amending existing regulations, and by
adding regulations in a new subpart F to
implement requirements in sections
621(f) and 621(h) of the Rehabilitation
Act (Act) as added by Public Law 99~
508, the Rehabilitation Act Amendments
of 1986. The 1986 statutory amendments
require: that indicators of minimum
compliance with program evaluation
standards approved by the National
Council on Disability be published in the
Federal Register; that, beginning with
fiscal year 1988, each PWI grantee
report to the Secretary at the end of
each project year the extent to which it
is in compliance with the evaluation
standards; that continuation funding be
provided only to grantees who are
carrying out the provisions of their
approved grant application and who
meet the evaluation standards; and that
the Secretary give priority to unserved
geographic areas and, beginning in fiscal
year 1991, consider past project
performance in making new grant
awards.

EFFECTIVE DATE: These regulations take
effect either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjournments. If
you want to know the effective date of
these regulations, call or write the
Department of Education contact
person. A document announcing the
effective date will be published in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Sandy DeSantis, Rehabilitation Services
Administration, Mary E, Switzer
Building, Room 3411, 330 C Street SW.,
Washington, DC 20202-2740. Telephone
(202) 732~1333.

SUPPLEMENTARY INFORMATION:

Development of Evaluation Standards,
Proposed Compliance Indicators,
Performance Levels and Weights

In accordance with section 621(d) (1},
(3) and (4) of the Act, PWI evaluation
standards, based on statutory provisions
and successful project practices, were
developed by the Rehabilitation
Services Administration (RSA) and

approved by the National Council on
Disability. The evaluation standards are
published as an appendix to the
regulations. As required by section
621(d}{2) of the Act, an evaluation of the
PWI program, using the approved
evaluation standards, was conducted in
1985. A report on the evaluation was
forwarded to Congress in February 1986.
In the Rehabilitation Act Amendments
of 1988, Congress added the requirement
that the Secretary develop indicators of
what constitutes minimum compliance
with the evaluation standards. Proposed

indicators were developed based on the

PWI evaluation standards and the
results of the national PWI program
evaluation.

A proposed performance level was
developed for each compliance indicator
based upon analysis of grantee data,
consideration of the data collected in
the program evaluation in 1985, and the
Department's views as to satisfactory
grantee performance. A proposed weight
was developed for each compliance
indicator based on the Department’s
assessment of the relative importance of
each indicator.

On February 14, 1989, the Secretary
published a notice of proposed
rulemaking (NPRM) containing proposed
compliance indicators, performance
levels, and weights in the Federal
Register (54 FR 6808). For a detailed
discussion of the development of the
compliance indicators, the weights, and
performance levels, please see the
NPRM. The principal change in the final
regulations is the adoption of
performance ranges for each compliance
indicator rather than a single
performance level under which a project
would receive either no points or full
points, as proposed in the NPRM. This
change is discussed in detail in the
section of this preamble discussing
comments and changes.

Adoption of Compliance Indicators,
Performance Ranges and Points

The purpose of these regulations is to
adopt compliance indicators, minimum
performance levels, performance ranges,
and points for each indicator to measure
the effectiveness of individual projects
in critical performance areas. The
indicators will be used to evaluate
performance to determine whether a
grantee’s application for continuation
funding should be approved. As a
measure of past performance,
compliance with the indicators will also
be a factor in making new awards
beginning in fiscal year 1991.

A composite scoring system is
adopted. This system allows a project
that performs poorly on a few indicators
to be eligible for continuation funding or

a new award based on past performance
if the project performs well on most of
the indicators. The maximum possible
composite score is 150 poinis. A grantee
must achieve a composite score of at
least 70 points to be in minimum
compliance with the program evaluation
standards.

A minimum performance level is
established for each indicator. If a
grantee fails to meet the minimum
performance level for a particular
indicator, the grantee will receive no
points on that indicator. If a grantee
meets or exceeds the minimum
performance level for an indicator, the
grantee will receive some points.

Three performance ranges are
established for each compliance
indicator. Each performance range
represents a group of comparable
performance levels. The three ranges
represent progressively higher levels of
performance. The higher the level of
performance, the greater the number of
points assigned to that range. A grantee
will receive the number of points
assigned to the performance range
corresponding to the grantec's actual
level of performance.

A grantee that meets only the lowest
performance range on every indicator
cannot accumulate sufficient points to
meet the passing composite score
necessary to be in minimum compliance
with the evaluation standards.

Application of the Compliance
Indicators

A grantee's performance is
determined by the data it submits from
the most recent complete project year. If
a grantee does not meet the minimum
composite score on the basis of the
previous year's data, the regulations
provide an additional opportunity for
the grantee to demonstrate compliance
with the standards by submitting data
from the first six months of the current
project year.

Because grant awards under this
program are made near the end of the
fiscal year with project periods that run
concurrent with the following fiscal
year, grantees will receive two years of
funding before data are available fora
complete project year. When & grantees
application is submitted for the third
year of funding, i.e., the gecond
continuation application, project data
from the first year of funding must be
submitted with that application. )

The indicators, minimum performancé
levels, and perfermance ranges will be
first applied to continuation grants
funded from fiscal year 1950 4
appropriations, which will be a‘-n'ard_ﬂ‘te
by September 30, 1990 and will cover &
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project year that begins October 1, 1990
and ends September 30, 1991. The
awards will be based, in part, on
grantee compliance with the standards
as implemented by the indicators. The
data used to measure performance will
be the twelve months of data from the
project year running from October 1,
1988 to September 30, 1989 or, if
necessary, six months of data from
October 1, 1989 through March 31, 1990,

Consideration of Prior Performance and
Geographical Location

In making new awards, the
regulations provide for giving priority to
geographic areas among the States that
are currently not served or are
underserved by PWI projects and for
consideration of past performance, if
appropriate.

Analysis of Comments and Changes

In response to the Secretary's
invitation in the NPRM, 32 parties
submitted comments on the proposed
regulations. The major issue raised in
the comments was the objection to the
“all or nothing"" scoring approach to
measuring performance and awarding
points. Resolution of this issue resulted
in changes to a number of sections of
the regulations, Major issues are
grouped accerding to subject. Technical
and other minor changes—and
suggested changes the Secretary is not
legally authorized to make under the
applicable statutory authority—are not
addressed.

Definitions

Comments: A few commenters
requested definitions of “full-time,”
“severely disabled,” “competitive
employment,” “placed,” and “served.”
The commenters did not propose
specific definitions for these terms. One
commenter stated, however, that he
assumed any regulatory definition of
“placement” would still mean retention
of a job for at least 60 days.

Discussion: The Secretary does not
believe that definitions are needed for
tl}e terms “full-time" and “severely
disabled.” The term “full-time" was not
used in the NPRM. It is, however, used
in a definition of “competitive
employment” added to the final
regulations and refers to the standard
l40-hour work week. A definition of
‘severely disabled” would be
superfluous because PWI program
regulations in 34 CFR 370.4 incorporate

¥ cross reference terms that are
gfu}ed in part 369, one of which is
individual with severe handicaps."
This definition tracks the statutory
definition of this term in section 7(15)(A)
of the Rehabilitation Act,

The Secretary does, however, believe
that definitions are needed for the terms
“competitive employment,” “'person
served,” and “placement,” which are
used in many of the compliance
indicators, in order to ensure that
applicants and grantees uniformly
understand the performance
requirements contained in the
compliance indicators and to ensure that
data reported by grantees is consistent.

“Competitive employment,” as the
placement outcome under the PWI
program, is defined to mean productive
full-time or part-time work in business
or industry at a rate of compensation at
least equal to the applicable minimum
wage. This definition is consistent with
the statutory focus on private industry
placements and with the statutory
requirement that employers pay placed
individuals at least the applicable
minimum wage.

A definition of “person served" is also
added to the final regulations. This term
includes any individual who has
completed the project's intake process,
who has been approved for project
services, and who has begun to receive
services—during the project period—
with the objective that those services
will result in a competitive employment
placement. This definition is consistent
with the definition of “person served”
that was included in the PWI data
collection instrument and reporting
instructions published in the Federal
Register (Notice of Proposed
Information Collection Request, 53 FR
22450, June 15, 1988; Notice of
Information Collection Request, 53 FR
25105, July 1, 1988).

A definition of “placement” is also
included in the final regulations. This
term applies to any person served by a
PWI project who has successfully
completed training, who has obtained a
competitive employment placement, and
who has maintained that placement for
at least 60 continuous days. The 60-day
retention requirement is consistent with
longstanding program interpretation of
the term “placement” and with grantee
understandings and practices. The
published PWI data collection
instrument and reporting instructions,
previously referred to, also stipulated
that a placement cannot be counted
until the individual has held a job for at
least 60 continuous days. The preamble
to the NPRM specifically mentioned the
published PWI data collection
instrument and reporting instructions.

Changes: A change has been made in
§ 379.4 to add definitions for
"competitive employment,” “person
served,” and “placement."

Reporting Requirements

Comments: Commenters cbserved
that the reporting process will count
persons served during one year, but not
placed until the next. They asked
whether this “statistical warp” is
acceptable. Other commenters objected
that the timing of data submission does
not end funding in a timely manner for
unsatisfactory projects.

Discussion: The “statistical warp"
referred to in the comment is common
when programs such as PWI collect
project data for each funding period and
project services to individuals are
provided that span two funding periods.
Grantees, when projecting project
performance, should take into
consideration the possibility that some
of the individuals that they serve in one
funding period may not be placed into
competitive employment until the next
funding period. This time lag between
services provision and placement is
primarily a factor only during grant
start-up periods when clients spend time
in training before being placed into
employment. After the start-up period,
the movement of clients from training to
competitive placements should be on a
continuum, although mevement may not
coincide with the project year. The data
collected for a project yearis a
“snapshot” of proiect performance and
is not dependent on following a
particular individual from project entry
to exit.

The time lag between the collection of
project year data and the application of
that data to decisions for continuation
funding is inevitable, given the timing of
the grants process. If a full year of data
is used, it must be data from the prior
project year. The final regulations,
however, provide an additional
opportunity for grantees to meet the
compliance indicators by using partial
data from the current project year.

Changes: None,

Effective Date of Compliance Indicators

Comments: Several commenters
objected to the compliance indicators
taking effect in 1990. It was suggested
that there should be at least a full year
of experience under the final regulations
before they are applied. Another
commenter asked how the indicators
will be applied to new applications in
1991 and how this will differ from
continuation awards in 1990.

Discussion: The 1986 amendments to
section 621 of the Act require grantees
to begin to report data in fiscal year
1989 to be used for fiscal year 1990
continuation awards. As noted in the
NPRM, existing grantees have been




38100 Federal Register / Vol. 54, No. 168 / Thursday, August 31, 1983 / Rules and Regulations

aware of the evaluation standards since
1985, the draft indicators since January
of 1938, and the project performance
areas since July 1988 when the Notice of
Information Collection Request was
published in the Federal Register (53 FR
25105). The NPRM published in February
1989 proposed weights and minimum
performance levels for the indicators.

Adoption of performance ranges in the
final regulations makes it.easier for
grantees to achieve the composite score
necessary to be eligible for continued
funding. In addition, any grantee who
fails to meet the compliance indicators
based on its 1989 data may submit data
for the first six months of 1990 to show
that its project performance has
improved sufficiently to meet the
compliance indicators. For these
reasons, grantees are considered to have
had ample notice and will have ample
opportunity to meet the indicators.

Section 621(h)(3) provides that new
grant awards shall be made on a
competitive basis and shall include
consideration of past performance, if
appropriate. A grantee applying for
centinuation funding does not compete
with other applicants; it need only
adhere to the provisions in its original
application and meet the evaluation
standards, as implemented by the
compliance indicators.

Changes: None.

Scoring System

Comments: Many of the commenters
objected to the “all or nothing™ scoring
system proposed in the NPRM under
which projects would receive full points
for meeting or exceeding the minimum
performance level and none for not
meeting that level. They observed that
this scoring system is opposed to the
PWI philosophy that “diversity,
flexibility, and creativeness is cur
strength™; that it leads to inequities; and
that there is no incentive for projects to
excel and no margin for project error.
One commenter submitted a detailed
proposal with suggested ranges with
point scores for each range. This
commenter took the proposed minimum
performance level in the NPRM for each
compliance indicator as a point of
departure, gave points for effort in a
range of performance below the
proposed minimum performance level
and points for superior performance in a
range above the minimum performance
level. One commenter suggested that the
minimum composite score be raised to
80 points.

Discussion: The Secretary agrees that
the use of performance ranges, rather
than the "all or nothing" scoring system
proposed in the NPRM, is a better way
to measure grantee performance. The

use of ranges is a more flexible and
sensitive scoring system that recognizes
different levels of grantee performance
from the minimally acceptable to the
superior. The use of ranges also allows
grantees to meet the composite passing
score, even though they may earn no or
few points on some indicators, by
performing well and earning many
points on other indicators. By raising the
maximum possible score from 100 to 150
points and lowering the minimum
performance level to give points for
effort, as suggested in the comments, the
overall effect is that the passing
composite score in the final regulations
is slightly less stringent than that
proposed in the NPRM.

Changes: A change in the scoring
system has been made in the final
regulations to provide for performance
ranges with points assigned to each
range. The minimum performance level
for each indicator has been lowered
slightly from the NPRM level. The
maximum composite score has been
raised from 100 to 150 points. The
passing composite score has been
changed from 60 points to 70 points.

Performance Levels

Comments: Some commenters
suggested that the performance levels
for certain compliance indicators be
changed.

Discussion: The minimum
performance levels proposed in the
NPRM were reviewed in response to the
comments. The Secretary agrees that
performance ranges better reflect
grantee effort. In developing the final
regulations, consideration was given
both to the performance level proposed
in the NPRM and the performance
ranges suggesied in the comments.

Changes: Three performance ranges
have been established for each
compliance indicator. On each
compliance indicator, the NPRM
minimum performance level falls within
range (2). The bottom performance level
in range (1) is the minimum performance
level, The minimum performance level
has thus been reduced below that
proposed in the NPRM.

Compliance Indicators for Persons
Served

Comments: Several commenters
suggested that compliance indicators
measuring persons served should be
deleted from the final regulations. The
commenters believed that measuring
particular types of persons served can
be a disincentive to projects to serve
other categories of individuals with
disabilities. They indicated that the
emphasis should be on project resuits
rather than method.

Discussion: The final regulations, like
the NPRM, reflect a greater emphasis on
project results than on types of persons
served; however, the Secretary believes
that certain of the compliance indicators
measuring persons served (the
unemployed and severely disabled)
should be retained. These compliance
indicators provide an incentive for
projects to serve difficult populations
even if the percentage of these persons
placed may be low. The points earned
on these indicators may provide a
partial offset for a grantee serving a
difficult-to-place population if reduced
points are earned on some of the
outcome indicators.

Changes: None, with the exception of
the compliance indicators covering
persons receiving Social Security
Insurance (SSI) or Social Security
Disability Insurance (SSDI), which are
discussed separately.

Serving Persons Who Have Been
Unemployed for Six Months

Comments: Commenters argued that
some credit should be given for serving
persons unemployed less than six
months and contended that the six-
month time period would encourage
“creaming” (selecting for project
participation only those unemployed
persons who meet this six months
standard) or delay initiation of services.
One commenter stated that the
regulations should not consider persons
in workshops, work-study, or having
only summer Work experience as
employed persons. This commenter also
suggested the regulations may
discriminate against older workers
versus youth in transition from school to
work.

Discussion: The Secretary believes
that separate emphasis needs to be
placed on serving persons who have
been unemployed for at least six
months. The six-month time period was
retained because the 1985 evaluation
study of the PWI program established
that persons in this group are the most
difficult to place.

The PWI evaluation study also
disclosed that persons with some work
experience within six months of prolec‘
entry were less difficult to place into
competitive employment. In establishing
the performance ranges for the
compliance indicator measuring persons
served who are unemployed at least six
months and the compliance indicator
measuring increased earnings, careful
consideration was given to afford
latitude for grantees serving gignificant
populations of underemployed or
temporarily employed persons suchas
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those in workshops, summer
employment, transition, or work-study.

The Secretary does not believe that
this indicator would encourage
“creaming,” delay services to
individuals who have been employed
within the six-month period prior to
project entry, or impact adversely on
projects serving older individuals with
disabilities.

Changes: The minimum performance
level for this indicator has been lowered
from 60 percent to 50 percent, and three
performance ranges have been
established to award points for different
levels of performance.

Serving and Placing SSI or SSDI
Recipients

Comments: A number of commenters
were concerned about establishing
compliance indicators for particular
transfer payment groups. Some rural
grantees believed these two compliance
indicators would present problems in
geographic areas where there is no
control over project referrals; others
forsaw discrimination and manipulation
problems, such as refusing services to a
person not receiving SSI or SSDI
benefits, or refusing services to a person
until the person has been determined
eligible for these benefits. There were
also several suggestions that these
compliance indicators be expanded to
include other transfer payment groups.

Discussion: In developing the fina
regulations consideration was given
initially either to expanding these two
indicators to include other transfer
payment groups, such as Aid to Families
with Dependent Children (AFDC) and
General Assistance (GA), or to changing
these compliance indicators to focus on
particular disability populations, such as
persons with traumatic brain injury and
long term mental illness, that the
Secretary wishes to encourage grantees
to serve.

Expansion to other transfer payment
groups was rejected as administratively
bprdensome. Expansion to other
disability groups not mentioned in the
NPRM was not justified by the data.
Also, the most difficult to place
disability groups, which include SSI and
SSDI recipients, are believed to already

¢ covered by the compliance indicators
on unemployed individuals. There was
Some concern, too, that grantees would
not hgve data available in fiscal year
1989 if these compliance indicators were
changed substantially or new
performance areas were added.

After careful consideration, the
Secretary has determined that it would
© Inappropriate in these regulations to
single out particular transfer payment
groups for special emphasis, particularly

when these groups are subsumed under
other indicators measuring types of
persons served.

Changes: The two proposed
compliance indicators on serving and
placing SSI and SSDI recipients have
been removed from the final regulations,
and the points have been allotted to the
compliance indicators that measure
serving and placing persons unemployed
for at least six months at the time of
project entry.

Cost Per Placement

Comments: A number of commenters
suggested that the cost was set too low,
especially if a project's emphasis is on
persons with severe disabilities. Other
commenters suggested that since the
Social Security Administration
reimbursement for an individual who
succeeds in a Substantial Gainful
Activity (SGA) placement is
approximately $7,000, the PWI cost per
placement rate should be set
accordingly. A commenter also cited a
study regarding placement of
individuals in supported employment as
support for a higher cost per placement.

Discussion: A computer analysis was
conducted to determine whether there
was a correlation between serving
individuals with severe disabilities and
higher costs per placement. No
measurable correlation was found.

The cost per placement for a person
served by a PWI project includes the
cost of services provided to the
individual with the objective that those
services will result in a placement in
competitive employment plus the cost of
any support services provided by the
project during the mandatory 60-day
placement retention period.
Reimbursement for SGA is payment for
the costs of training and support
services for a placement for nine
months. The costs referred to in the
supported employment study were for a
one-year placement. It is difficult to
meaningfully compare these various
costs.

It is acknowledged that a PWI grantee
with a lengthy training and presupport
program will incur higher costs, but it is
believed that a grantee with this type of
project can score high on other
compliance indicators and offset a low
score on this particular indicator.
Moreover, the adoption of performance
ranges does permit a grantee to achieve
some points for average placement costs
up to $1600 rather than the $1350
proposed in the NPRM.

Changes: The average cost per
placement was raised to $1600.

General Comments

Comments: Several commenters
observed that there was no proposed
provision in the regulations for periodic
review of performance levels. Others
advised that the nature of some
indicators, such as cost per placement,
should be monitored and modified as
necessary.

Discussion: The Secretary recognizes
that some indicators may be influenced
by outside factors. For instance, the
indicator regarding change in earnings
will probably be affected if the minimum
wage is raised. The adoption of
performance ranges rather than a single
pass or fail score for each compliance
indicator is expected to absorb some
changes or fluctuations in project
performance. Since this is the first
application of this approach to
measuring grantee performance and
since performance levels were
established based on available grantee
data through 1988, the data submitted by
projects for fiscal years 1989 and 1990
will be carefully reviewed to determine
what, if any, changes to the performance
levels may be necessary.

Changes: None.

Comments: A number of commenters
mentioned that the diversity among PWI
projects makes it difficult to develop
uniform compliance indicators that
fairly measure the performance of
different types of projects.

Discussion: The scoring system
adopted reflects a careful balancing of
various factors through the use of a
variety of compliance indicators and
performance ranges. The scoring system,
as simulated by a number of computer
analyses of the available grantee
performance data, is designed to enable
diverse kinds of projects to achieve the
composite score necessary to be eligible
for continued funding by
counterbalancing different indicators.

Changes: None.

Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291, They are not classified as major
because they do not meet the criteria for
major regulations established in the
order.

List of Subjects in 34 CFR Part 379

Education, Grant programs—
education, Grant programs—social
programs, Reporting and recordkeeping
requirements, Vocational rehabilitation.




36102

Federal Register / Vol. 54, No. 168 / Thursday, August 31, 1989 / Rules and Regulations

——

(Catalog of Federal Domestic Assistance
Number: 84:128 Projects With industry)

Dated: August 14, 1989.
Lauro F. Cavazos,
Secretary of Education.

The Secretary amends part 379 of
Title 34 of the Code of Federal
Regulations as follows:

PART 379—PROJECTS WITH
INDUSTRY

1. The table of contents for part 379 is
amended by adding a new subpart F
and the authority citation is revised to
read as follows:

Subpart F—What Requirements Must a
Grantee Meet To Receive Continuation
Funding?

379.50 What are the reguirements for
continuation funding?

376.51 What are the program compliance
indicators?

379.52 How is grantee performance
measured using the compliance
indicators?

378.53 What are the weights, minimom
performance levels, and performance
ranges for each compliance indicator?

Authority: Secs. 12(c) and 821 of the Act; 29

11.S.C. 711(c) and 795g, unless otherwise

noted.

2. Section 379.4 is revised to read as
follows:

§379.4 What definitions apply to this
program?

(a) The definitions in 34 CFR part 369
apply to this program.

(b) The following definitions also
apply to this program:

Competitive employment, as the
placement outcome under this program,
means productive full-time or part-time
work in business or industry at a rate of
compensation at least equal to the
applicable minimum wage.

Person served means an individual for
whom services by a PWI project have
been initiated with the objective that
those services will result in a placement
in competitive employment.

Placement means the attainment of
competitive employment by a person
served by a PWI project who has
successfully completed training and
maintained employment for at least
sixty continuous days.

(Authority: Secs. 12(c) and 621 of the Act; 29
t.S.C. 711(c) and 795g)
§379.32 [Redesignated from § 379.31]

3. Section 379.31 is redesignated as
§ 379.32 and a new § 379.31 is added to
read as follows:

§379.31 What other factors does the
Secretary consider In reviewing an
application?

In addition to the selection criteria in
§ 379.30, the Secretary, in making
awards under this program, considers—

(a) The geographical distribution of
projects among the States and gives
priority to geographic areas that are
currently not served or are underserved
bydthe Projects With Industry program;
an

(b) Beginning with fiscal year 1981, the
past performance of the applicant in
carrying out a similar Project With
Industry under previously awarded
grants, as indicated by factors such as
compliance with grant conditions,
soundness of programmatic and
financial management practices, and
meeting the requirements of subpart F of
this part.
(Authority: Secs. 621(h)(3) and 821(i) of the
Act; 29 U.S.C. 795g(h}(3) and 795g(i})

4. Section § 379.48 is revised to read
as follows:

§37%.46 What are the reporting
requirements?

(a) Beginning with fiscal year 1990,
each application for continuation
funding for the third or any subsequent
year of a PWI grant must include data
for the most recent complete project
year in order for the Secretary to
determine if the grantee has met the
program compliance indicators
established in subpart F of this part.

(b) If the data for the most recent
complete project year provided under
paragraph (2) of this section shows that
a grantee has failed to achieve the
minimum composite score required in
§ 379.52(f) to meet the program
compliance indicators, the grantee may,
at its option, submit data from the first
six months of the current project year to
demonstrate that its project
performance has improved sufficiently
to meet the minimum composite score.
(Approved by the Office of Management and
Budget under control number 1820-0556)
(Authority: Section 621(f)(2) ef the Act; 29
U.S.C. 795¢g(f)(2))

5. Part 379 is amended by adding a
new subpart F, consisting of §§ 379.50
through 379.53, to read as follows:

Subpart F—What Requirements Must a
Grantee Meet To Reccive Continuation
Funding?

§379.50 What are the requirements for
continuation funding?

Beginning with fiscal year 1990, in
order to receive a continuation award
for the third or any subsequent year of a
PWI grant a grantee shall adhere to the
provisions of its approved application

and shall receive a minimum composite
score of at least 70 points on the
program compliance indicators
contained in § 379.53.

{Authority: Section 621{h}{4){B) of the Act; 2
U.S.C. 795g(h}(3)(B})

§ 379.51 What are the program
compiiance indicators?

The program compliance indicators
implement program evaluation
standards, which are contained in an
appendix to this part, by establishing
minimum performance levels and
performance ranges in essential project
areas to measure the effectiveness of
individual grantees.

(Authority: Secs. 821(d)(1) and 821{f](1) of the
Act; 29 U.S.C. 795g(d)(1) and 795g(f)(1})

§379.52 How is grantee performance
measured using the compliance Indicalors?

(a) Each compliance indicator
establishes a minimum performance
level.

(b) Each compliance indicator also
establishes three performance ranges
with points assigned to each range. The
higher the performance range, the
greater the number of points assigned to
that range.

(c) If a grantee does not achieve the
minimum performance level for a
compliance indicator, the grantee
receives no points.

(d) If a grantee achieves or exceeds
the minimum performance level, the
grantee receives the points assigned to
the particular performance range that
corresponds to its actual level of
performance.

(¢) The maximum possible composite
score that a grantee can receive is 150
points.

(f) A grantee must receive a composile
score of at least 70 points to meet the
evaluation standards and qualify for
continuation funding.

(Authority: 621(h)(4)(B) of the Act; 28 usc.
795g(h)(4)(B))

§379.53 What are the weights, minimum
performance levels, and performance
ranges for each compliance Indicator?
(a) Percent of persons served whose
disabilities are severe. (3-10 points] A
minimum of 50 percent of persons
served by the project are persons who
have severe disabilities. The
performance ranges and the poinlis
assigned to each range are as follows:
(1) 50 percent to 59 percent—3 points.
(2) 80 percent to 75 percent—7 points.
(3) 76 percent or more—10 points.
(b) Percent of persons served who_
have been unemployed for at lecst siX
months at the time of project entry. (5~
15 points) A minimum of 50 percent0
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persons served by the project have been
unemployed for at least six months at
the time of project entry. The
performance ranges and the points
assigned to each range are as follows:

(1) 50 percent to 59 percent—>5 points.

(2) 80 percent to 75 percent—10 points.

(3) 76 percent or more—15 points.

(c) Cost per placement. (8-25 points)
The average cost per placement of
persons served by the project does not
exceed $1600.00. The performance
ranges and the points assigned to each
range are as follows:

(1) $1351 to $1600—8 points.

(2) $1000 to $1350—17 points.

(3) Less than $1000—25 points.

(d) Projected cost per placement. (5—
15 points) The actual average cost per
placement of persons served by the
project does not exceed 140 percent of
the projected average cost per
placement in the grantee's application.
The performance ranges and the points
assigned to each range are as follows:

(1) 126 percent to 140 percent—5
points.

(2) 111 percent to 125 percent—10
points.

(3) 110 percent or less—15 points.

(e) Placement rate. (8-25 points) A
minimum of 40 percent of persons
served by the project are placed in
competitive employment. The
performance ranges and the points
assigned to each range are as follows:

(1) 40 percent to 49 percent—8 points.

(2) 50 percent to 69 percent—17 points.

(3) 70 percent or more—25 points.

() Projected placement rate. (5-15
points) The actual number of persons
served by the project that are placed
into competitive employment is at least
50 percent of the number of persons that
the grantee, in the grant application,
projected would be placed. The
performance ranges and the points
assigned to each range are as follows:

(1) 50 percent to 74 percent—5 points,

(2) 75 percent to 94 percent—10 points.

(3) 95 percent or more—15 points,

(8) Change in earnings. (7-20 points)
The earnings of persons served by the
project who are placed into competitive
employment have increased by an
average of at least $75.00 a week over
earnings at project entry. The
performance ranges and the points
assigned to each range are as follows:

(1) $75 to $124—7 points.

(2) $125 to $199—14 points.

(3) $200 or more—20 points.

(h) Percent placed who have severe
disabilities. (3-10 points) At least 50
percent of persons served by the project
who are placed into competitive
employment are persons who have
severe disabilities. The performance
ranges and the points assigned to each
range are as follows:

(1) 50 percent to 59 percent—3 points.

(2) 60 percent to 75 percent—7 points,

(3) 76 percent or more—10 points.

(i) Percent unemployed placed. (5-15
points) At least 50 percent of persons
served by the project who are placed
into competitive employment are
persons who were unemployed for at
least six months at the time of project
entry. The performance ranges and the
points assigned to each range are as
follows:

(1) 50 percent to 59 percent—5 points,

(2) 60 percent to 75 percent—10 points.

(3) 76 percent or more—15 points.

(i) Summary chart of weights and
performance ranges. The following
composite chart shows the weights
assigned to the performance ranges for
each compliance indicator.

Performance ranges:

Range | Range | Range
(1) ) (3)

Indicator

Persons with severe

disabilities served 10
Unemployed served ....... 15
Cost per placement 25
Projected cost per

placement 15
Placement rate................ 25

Performance ranges:

Range | Range | Range
(1) (2) (3)

Indicator

Projected placement
10
Change in eamings 14
Percent placed who
have severe

disabilities 7
Percent unemployed
ced

5 10

49 102

(Authority: Section 621(f)(1) of the Act; 29
U.S.C. 795g(f)(1))

6. An appendix is added to part 379 to
read as follows:

Appendix to Part 379—Evaluation
Standards

Standard 1; The primary objective of the
project shall be to assist individuals with
disabilities to obtain competitive
employment. The activities carried out by the
project shall support the accomplishment of
this objective.

Standard 2: The project shall serve
individuals with disabilities that impair their
capacity to obtain competitive employment,
In selecting persons to receive services,
priority shall be given to individuals with
severe disabilities.

Standard 3: The project shall ensure the
provision of services that will assist in the
placement of persons with disabilities,

Standard 4: Funds shall be used to achieve
the project’s primary objective at minimum
cost to the federal government.

Standard 5: The project’s advisory council
shall provide policy guidance and assistance
in the conduct of the project.

Standard 6: Working relationships,
including partnerships, shall be established
with agencies and organizations in order to
expand the project's capacily to meet its
objectives,

Standard 7: The project shall obtain
positive results in assisting individuals with
disabilities to obtain competitive
employment.

[FR Doc. 89-20466 Filed 8-30-89; 8:45am]
BILLING CODE 4000-01-M
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DEPARTMENT OF LABOR proposal affects existing 30 CFR 75.204 submitted to MSHA will be included i

(a) and (b), which set out requirements the rulemaking record. To allow for the
Mine Safety and Health Administration  for roof bolts, and 30 CFR 75.?13. which  submission of any posi-hearing

sets out requirements for roof support comments, the record will remain opey
2R GEn Part75 rexaovlsll- e until October 30, 1989. :

n March 10, 1889, the U.5. Lourt o ’ = . .
R Appeals for the District of Columbia Section-by-Section Discussion
Safety Standards for Roof, Face and Circuit decided the case of Uniled Mine n 75 b
Sib Sxpport , Workers of America (UMWA) v, Section 75.204 Roof Bolting
. Elizabeth H. Dole, 870 F.2d 662, The Paragraphs (a) and {b) of this
AGENCY: Mine Safety and Health Court held that MSHA's preamble standard address the quality of roof
Administration, Labor. discussion of two specific standards bolts and accessories that are installed
ACTION: Proposed rule and notice of challenged by the UMWA did not fully in underground coal mines. Paragraphs
hearing. . address whether the new standards (c) through (g) are not included in this
S provided the same or greater level of rulemaking and were not at issue in the
?:vhi‘s:?t::c:) ';‘:é?lg;?:fs&de rlijdli?a :’g:i‘celty safety protection as the prior standards.  litigation.
l > v

B b nt Bt - heretnrm the ot hol D ifisproposal fissesn updated (o

standards invalid. On May 17, 1989, the  reflect technological advancements in
GRdEons. HOOf SUppot selety Court of Appeals issued an order which  he development of roof bolts and would
afanciards which were promlgaled on will vacate 30 CFR 75.204 (a) and (b), provide improved protection to miners
]an}xary 27, 1988. These two standards, and 75.213 on February 15, 1990. i eiiared 1o fhe por rule. Th
which address the quality of roof bolts In accordance with the May 17, 1989 iy os'ai alijso s g\e S e
and the removal of permanent roof court order, the Agency is proposing Pm Pd ;‘d b ef]:renci o 8 nlg by
supports, were challenged in the D.C. revisions that address the issues raised oo f¥§ i ng Se rr_mts fr,ce.u
Circuit Court of Appeals. This proposal  in litigation and take into account 'rlgvntsllonl& : e | ?:Sc'?‘:d oc:eg' ?;
is being initiated because of the opinion  MSHA's statutory mandate contained in f;]-‘; 1}':8 a er{:;_sé o ) standar:
of the Court in that case which would 30 U.S.C. 811(a){¢) which requires that which was published 1n 1981.3-
vacate the affected sections on February  new mandatory standards not reduce Paragraph (a) would require the
15, 1990. the protection provided to miners by operator to obtain a certification from
DATES: Written comments must be existing mandatory standards. The the manufacturer that roof bolts and
submitted on or before October 6,1989,  relevant prior rules that should be used ~ accessories addressed in A%TM F432-

A public hearing will be held at the for purposes of comparison with these 88, "Standard Specxﬁcah?n for Roof and

Lexington Hilton Inn, 1938 Stanton Way,  proposed rules are 30 CFR 75.200-6, Rock Bolts and Accessories,” were
Lexington, Kentucky 40511 on October 75.200-7(a)(1), 75.200-14, 75.204 and manufactured in accordanqe w.vth the
19, 1989, beginning at 9 a.m. Requests to ~ 75.204-1 (1987). The provisions of these ASTM standard. The certification woqld
make oral presentations for the record prior rules are described elsewhere in verify that the roof bolts and accessoriet
should be submitted at least 5 days prior this preamble. were manufactured and tested in
to the hearing. However, immediately The purpose of the public hearingis to  accordance with the ASTM standards.
before the hearing begins, any receive relevant comment and to answer The ASTM standard for roof boits and
unallotted time will be made available questions concerning the proposal. The accessories is a consensus standard
to persons making late requests. hearing will be conducted in an informal  ysed throughout the United States for
ADDRESS: Send written comments and manner by a panel of MSHA officials. the design of such materials.
requests to make oral presentations at Although formal ru}qs of evidence will Requiring that the operator obtaina
the hearing to the Mine Safety and not apply, the presiding official may gertification from the manufacturer
Health Administration, Office of SXEIGISE discretion in exc!u_dmg . would eliminate the concern that mine
Standards, Regulations and Variances, xrrelevant_or unduly repetitious material operators would need to have the same
Room 631, Ballston Tower No. 3, 4015 and questions. knowledge of ASTM standards as

Wilson Boulevard, Arlington, Virginia 1h? heanlng will begin with an manufacturers. The proposal would

; - opening statement from MSHA. The ) iy available f

22203. Sy : : require operators to have available Ior
public will then be given an opportunity . : fe oo plom th

FOR FURTHER INFORMATION CONTACT: to make oral presentations. During these inspection a certification from the

Patricia W. Silvey, Director, Office of presentations, the hearing panel will be manufac!urer that the roo_f bo tfi ami
Standards, Regulations and Variances, available to answer relevant questions. ~ 6¢essories used at the mine meel e
MSHA, phone (703) 235-1910. At the discretion of the presiding ASTM specif'ication_s. This appl‘oﬂ.‘lh 18
SUPPLEMENTARY INFORMATION: official, speakers may be limited to a consu;_tex:t wnhrg:ﬁil;ledl;stjﬁn?:: :;;C:,;h
i 20 mi i manufacturers : shing
I. Background and Discussion of g}i:lcl:mm::xf s‘jo.rxinnlgl{:&?lfg; ﬁgge certification to the mine operator when
Proposed Rule available at the end of each hearing for  requested to dosoin a contract of
MSHA is proposing revisions of two rebuttal statements. A verbatim purchase order. In addition, ASTM o
standards that were promulgated on transcript of the proceeding will be F432-88 specifies that the manufactire
January 27, 1988 (53 FR 2354). These taken and made a part of the rulemaking s to provide such a certification upol.
safety standards address roof supportin  record. Copies of the hearing transcript request. Interested persons may obtaia
underground coal mines. These will be available for review by the ASTM F432-88 from the publisher,
revisions are proposed under 30 U.S.C. public. American Society for Testing and
811, MSHA will also accept additional Materials, 1916 Race Street, o
On January 27, 1988 (53 FR 2354), written comments and other appropriate  Philadelphia, Penngylvania 19103. It ms|
MSHA published final rules revising its data from any interested party, also be examined at any Coal Ml:{f’-‘&_‘
safety standards for roof, face and rib including those not presenting oral Safety and Health district or subdistrict
support in underground coal mines. This  statements. Written comments and data  office.
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The prior rule, 30 CFR 75.200-7(a)
(1987), stated that roof bolt assemblies
should meet American National
Standards Institute's (ANSI),
“Specifications for Roof Bolting
Materials in Coal Mines." This rule,
which was published in 1970, referred to
the ANSI document in existence at that
time. The 1988 ASTM standard which is
referenced in the proposed rule is a
more comprehensive and updated
document which reflects advances in
roof bolt technology. Examples of such
improvements are: A grade rating
system for bearing plates; a color coding
scheme used to identify the length of
bolts; increased strength specifications
for threaded parts; increased coverage
of roof bolt accessories, i.e., hardened
washers, reinforcement bars, and
couplings; upgrade of the quality of steel
used and specifications for chemical
requirements of materials used in the
manufacture of roof bolts and
accessories; and standard test methods
for manufacturers to assure that bolts
and accessories meet performance
specifications. As a result, the proposal
would provide additional safety for
miners, as compared to the prior rule.

Paragraph (b) of the proposal would
allow the use of roof bolts and
accessories not addressed in ASTM
F432-88, provided that they are
effective. The effectiveness of such bolts
or accessories would be required to be
demonstrated by their successful use in
an area of a coal mine with similar
strata opening dimensions and roof
stresses, or by their effective use under
controlled conditions in a representative
area of the affected mine. Testing would
be conducted in an area with conditions
that are representative of those where
the materials are expected to be used.
Until testing demonstrates the
effectiveness of the bolts or accessories
proposed to be used, access to the area
would be controlled to permit entry only
by those persons necessary for the
testing process.

. MSHA proposed to add the phrase
‘approved by the District Manager" to
clarify that all new roof bolts and
dccessories not addressed by the ASTM
standard be approved for use through
the rqof control plan before they are
permitted to be used as roof support at a
mine. The prior rule, 30 CFR 75.200-12
(1987), called for test areas for new
Support materials but did not set out the
performance that these materials would
be required to meet. The proposal would
mprove the prior rule by specifying the
performance of bolts and accessories
that must be demonstrated before
approval is granted,

Section 75.213 Roof Support Removal

This standard, which is derived from
prior rules 30/'CFR 75.204, 75.204-1 and
75.200-14, would set forth requirements
for removing permanent roof supports. It
would require taking certain precautions
to minimize the hazards involved in the
removal of roof supports and identify
circumstances under which roof
supports cannot be removed.

The proposed requirements would
differ from the prior rules, which
provided that operators who intend to
recover roof supports include a plan for
such recovery in the mine's approved
roof control plan. Under the proposal,
the criteria provisions in 30 CFR 75.200-
14 (1987), which were considered by the
District Manager when approving roof
support recovery plans, would no longer
be implemented through roof control
plans. Instead, roof support removal
would be separately addressed in the
proposed standard. As a result, roof
control plans would be less cumbersome
and complex.

Paragraph (a) specifies that the
removal of permanent roof supports be
done either by persons experienced in
this work or by persons under the
supervision of a person, designated by
the operator, who is experienced in
removing roof supports. In addition the
proposal would require persons
performing roof support removal to have
at least one year of underground mining
experience. With this experience, miners
performing roof support removal could
be expected to be aware of the general
hazards associated with underground
mining.

The prior rule, 30 CFR 75.200-14(a)
(1987), provided that “Recovery should
only be done under the direct
supervision of a mine foreman, assistant
mine foreman, or section foreman.” The
prior rule also provided that
experienced miners be assigned to
recovery work but did not specify the
amount of experience required. Under
the prior rule, persons with a
supervisory title could supervise roof
support removal, even if they had no
experience with this type of work. The
proposal focuses directly on the support
removal experience of the supervisor
and the persons who perform roof
support removal.

Paragraph (b) would require a person
designated by the operator to examine
roof conditions in the area where
permanent supports are to be removed
and specify which supports should be
removed. The proposal would require
these tasks to be completed before roof
support removal is started. Testing roof
conditions in these areas would

determine whether it is safe to remove
the supports.

Paragraph (c)(1) would require at least
one row of temporary supports on not
more than 5-foot centers or equivalent
support to be installed prior to the
removal of permanent supports. These
supports would be required to be
installed across the opening within 4
feet of the supports to be removed. If
one row of temporary supports is not
sufficient to assure safe removal, the
standard would require additional
supports to be installed across the
opening.

The prior rule provided for two rows
of temporary supports on not more than
4-foot centers wherever supports were
to be removed. The proposal would
recognize that supports on centers up to
5 feet can effectively prevent a roof fall
from extending beyond where supports
are being removed. This is consistent
with MSHA's experience in applying
previous criteria through the plan
approval process. Likewise, the proposal
retains the prior rule's compliance
responsibility to install more support
when conditions so require. For
example, when one crossbar or a row of
supports is being removed, one row of
temporary supporis is, in many mines,
sufficient to prevent a roof fall from
extending beyond the location where
the supports are being removed. On the
other hand, when multiple supports are
being removed, two or more rows of
supports may be necessary to control
the roof. Likewise, where roof
conditions are unstable, temporary
supports may need to be closer together.
This approach is consistent with
MSHA's experience in approving plans
for removing permanent roof supports.

Paragraph (c)(2) of the proposal would
require a temporary support installed in
accordance with § 75.213 to be installed
as close as practicable to each roof bolt
prior to its removal. This proposed
requirement is consistent with the prior
rule.

Paragraph (d) addresses the removal
of temporary supports installed in
accordance with § 75.213. The proposal
would prohibit the removal of temporary
supports unless they are removed from a
location under permanent supports that
have not been disturbed. In addition,
two rows of temporary supports would
be required to be maintained between
the miners and the supports being
removed. This provision is consistent
with theprior rule, except that the prior
rule provided for temporary supports to
be placed on 4-foot centers. MSHA's
experience with criteria applied in roof
control plans has been that installation
of temprrary supports on a maximum of
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5-foot centers has provided effective
protection for miners during the removal
of temporary supports. However, the
District Manager could require, through
the plan approval process, that
temporary supports be set closer
together depending on particular mining
conditions.

Paragraph (e) would specify that each
entrance to an area where roof supports
have been removed be posted with a
readily visible warning or a physical
barrier installed to impede travel into
the area. The prior rule provided for a
barricade to be installed when recovery
is completed or suspended for more than
3 days. The purpose of this standard is
to provide a warning to persons
approaching an area where the roof is
hazardous. The Agency believes that
this can be accomplished by either a
visible warning or a physical barrier.

Paragraph (f) outlines the conditions
under which removal of permanent roof
supports is prohibited. Removal would
be prohibited where roof bolt torque or
tension measurements or the condition
of conventional roof supports indicate
excessive loading, where roof fractures

re present, where there is any other
indication that the roof is structurally
weak, or where pillar recovery has been
conducted. In these areas, any
disturbance of the roof support may
trigger a roof fall.

An exception is recognized by the
proposal which would allow the
removal of conventiona! supports if the
persons involved in such removal are in
a remote location under supported roof.
For example, conventional supports
could be removed through the use of
cables pulled from a safe distance. The
removal of conventional supports is
sometimes necessary to induce roof
falls, thereby reducing roof pressures
from over-riding into active workings.
However, the standard would prohibit
the removal of roof bolts where any of
the four conditions listed above are
encountered.

The proposed exception for
conventional supports was not
specifically recognized in the prior rule.
However, in the context of the mine plan
approval process, this practice has been
permitted and proved to be an effective
measure for the protection of miners.

Paragraph (g) specifies that the
provisions of this section do not apply
when removing conventional support for
starting crosscuts and pillar splits or
lifts. Removal of supports in these
situations does not present the same
hazards. In addition, these situations are
addressed by 30 CFR 75.202(c) and are
required to be addressed in the roof
control plan. However, the standard
would require that roof conditions be

determined before the supports are
removed.

II. Executive Order 12281 and the
Regulatory Flexibility Act

This proposed rule addresses two
provisions published on January 27,
1988. MSHA has determined that the
rule would not result in major cost
increases nor have an incremental effect
of $100 million or more on the economy.
The Agency also determined that the
proposed rule will not have a significant
impact on a substantial number of small
entities. Accordingly, a regulatory
flexibility analysis is not required.

M. Paperwork Reduction Act

There are no information collection
requirements contained in this proposal.

List of Subijects in 30 CFR Part 75

Mine safety and health, Underground
mining, Roof, Face and rib support.

Dated: August 25, 1989,
David C. O'Neal,
Assistant Secretary for Mine Safety and
Health.

Therefore, part 75, subchapter 0,
chapter I, title 30 of the Code of Federal
Regulaticns is proposed to be amended
under 30 U.S.C. 811 as follows:

PART 75—MANDATCRY SAFETY
STANDARDS—UNDERGROUND COAL
MINES

1. The authority citation to 30 CFR
part 75 continues to read as follows:

Authority: 30 U.S.C. 811, 957, and 961.

2. Section 75.204 (a) and (b) are
revised to read as follows:

§ 75.204 Roof bolting.

{a) For roof bolts and accessories
addressed in ASTM F432-88, “Standard
Specification for Roof and Rock Bolts
and Accessories”, the mine operator
shall—

(1) Obtain a manufacturer’s
certification that the material was
manufactured and tested in accordance
with the specifications of ASTM F432-
88; and

(2) Make this certification available to
an authorized representative of the
Secretary.

(b) Roof bolts and accessories not
addressed in ASTM F432-88 may be
used, provided that the use of such
materials is approved by the District
Manager based on—

(1) Demonstrations which show that
the materials have successfully
supported the roof in an area of a coal
mine with similar strata, opening
dimensions and roof stresses; or

(2) Tests that show the materials to he
effective for supperting the roof in an
area of the affected mine that has strat;,
opening dimensions and roof stresses
similar to the area where the roof bolts
are to be used. During the test process,
access to the test area shall be limited {
persons necessary to conduct the test.

* * * * *

3. Section 75.213 is revised to read ag
follows:

§75.213 Roof support removal.

(a){2) All persons who perform the
work of removing permanent roof
supports shall be experienced in this
work, or they shall be supervised by a
person experienced in removing roof
supports who is designated by the mine
operator.

(2) Only persons with at least one
year of underground mining experience
shall perform permanent roof support
removal work.

(b) Prior to the removal of permanent
roof supports, a person designated by
the mine operator shall examine the roof
conditions in the area where the
supports are to be removed and
designate each support to be removed.

(c)(1) Prior to the removal of
permanent supports, a row of temporary
supports on no more than 5-foot centers
or equivalent support shell be installed
across the opening within 4 feet of the
supports being removed. Additional
supports shall be installed where
necessary to assure safe removal.

(2) Prior to the removal of roof bolts,
temporary support shall be installed as
close as practicable to each roof bolt
being removed.

(d) Temporary supports installed in
accordance with this section shall not
be removed unless—

(1) Removal is done remotely from
under roof where the permanent
supports have not been disturbed; and

(2) At least two rows of temporary
supports, set across the opening on no
more than 5-foot centers, are maintained
between the miners and the
unsupported area.

(e) Each entrance to an area w%xere
supports have been removed shall be
posted with a readily visible warning of
a physical barrier shall be installed to
impede travel into the area.

(f) Except when conventional sgpporls
are removed by persons who are in 2
remote location under supported rouf.y :
permanent support shall not be remove
where— .

(1) Roof bolt torque or tension
measurements or the condition of
conventional support indicate exces
loading;

(2) Roof fractures are present:

§ive
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(3) There is any other indication that
the roof is structurally weak; or

(4) Pillar recovery has been
conducted.

(g) Except for paragraph (b) of this
section, the provisions of this section do
not apply to removal of conventional
supports for starting crosscuts and pillar
splits or lifts.

[FR Doc. 89-20463 Filed 8-30-89; 8:45 am|
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 1
[Docket No 89-130]
RIN 0575-AA18

Animal Welfare; Defirition of Terms

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending part 1 of
the Animal Welfare Act regulations in
order to update, clarify, and expand the
list of definitions of terms used in parts
2 and 3 of the regulations. These
changes are necessary to assist the
public in complying with the Animal
Welfare regulations and to facilitate
enforcement. Many of these changes are
required by the amendments to the
Animal Welfare Act (7 U.S.C. 2131, et
s2g.), enacted on December 23, 1985, and
complement the final rule amending part
2 of the regulations. They also
complement the standards set forth in
part 3 of the regulations.

pATES: This final rule shall become
effective October 30, 1989; however, the
portions of the rule which concern or
relate to information collection and
recordkeeping will become effective
October 30, 1989, upon approval by the
Office of Management and Budget
(OMB). The information collection
requirements of this final rule have been
submitted to OMB for review and
approval. The Department has requested
that OMB conclude its review no later
than October 30, 1989. If any portion is
disapproved, notice of disapproval will
be published in the Federal Register
prior to that date.

FOR FURTHER INFORMATION CONTACT:
Dr. Dale F. Schwindaman, REAC,
APHIS, USDA, Room 206, 6505 Belcrest
Road, Hyattsville, MD 20782, (301) 436—
6491,

SUPPLEMENTARY INFORMATION:

Background

This final rule amends 9 CFR part 1,
entitled “Definition of Terms" which
provides the definitions for the terms
used in the regulations in 9 CFR part 2,
and the standards in 9 CFR part 3 for the
humane handling, care, treatment, and
transportation of regulated animals used
for research cr exhibition purposes, sold
as pets, or transported in commerce. The
Definitions, Regulations, and Standards
(the regulations) are established
pursuant to the authority in the Animal
Welfare Act, as amended (7 U.S.C. 2131,

et seq.) (the Act). This law requires the
Secretary to promulgate regulations and
standards governing the humane
handling, housing, care, treatment, and
transportation of certain animals by
dealers, research facilities, exhibitors,
operators of auction sales, carriers, and
intermediate handlers. The standards
and regulations must include minimum
requirements with respect to handling,
housing, feeding, sanitation, veterinary
care, and other matters specified in
section 13 of the Act (7 U.S.C. 2143). The
definitions contained in this final rule
provide specific meanings for many
important terms used in the regulations
and standards.

Proposed Rules

In two documents published in the
Federal Register, on March 31, 1987 (52
FR 10292-10298 and 52 FR 10298-10322,
respectively), we proposed to revise
parts 1 and 2 of the Animal Welfare
regulations to comply with the 1985
amendments to the Act, and to expand,
clarify, and revise the current
regulations. At that time, we did not
publish a proposed rule to amend the
standards set forth in part 3 of the
regulations.

We solicited comments concerning the
proposals for a 60-day period ending
June 1, 1987. The comment period was
twice extended and ended on August 27,
1087. A total of 7,857 comments were
timely received and considered. Many of
the comments we received stated that it
was difficult to comment upon the
proposals to amend parts 1 and 2 of the
regulations independently of our
proposal to amend the standards in part
3. We have maintained that upon their
publication as final rules, parts 1 and 2
of the regulations can be fully
implemented with the existing standards
in part 3. In response to the comments,
we decided to respond to the points
raised by the commenters, and to
publish revised proposals to amend
parts 1 and 2 along with our proposed
rule to amend part 3, to assist the public
in reviewing the proposed standards in
part 3 and to afford the public an
opportunity to comment on the
interrelationship of the definitions and
regulations in parts 1 and 2 with the
proposed standards in part 3.
Accordingly, on March 15, 1989, we
published in the Federal Register three
documents: Docket no. 88-013, a
proposed rule to amend part 1—
“Definition of Terms,"” (54 FR 10822-
10835); docket no. 88-014, a proposed
rule to amend part 2—"Regulations,” (54
FR 10835-10897); and docket no. 87-004,
a proposed rule to amend subparts A
through D of part 3—“Standards,” (54 FR
10897-10954).

The revised proposals published in
March, 1989, were prepared with the
benefit of the public's comments and
reflected our thinking at that time of
how best to carry out our statutory
mandate and animal welfare objectives,
Throughout this rule-making process,
however, we have continued our
consideration of alternative means to
implement the complex regulatory
scheme required by the Animal Welfare
Act, as amended, and addressed by the
commenters in response to our initial
proposal. To fully address these issues,
we continued our consultation in
accordance with the requirements of the
Act (7 U.S.C. 2145), with the U.S.
Department of Health and Human
Services (HHS) and members of the
Interagency Research Animal
Committee (IRAC), a committee
comprising representatives of Federal
agencies concerned with animal
welfare. Together, we explored and
evaluated different means of
accomplishing our regulatory objectives.
This final rule reflects our consideration
of the comments we received in
response to our initial proposal and
those addressing the interrelationship of
the definitions in part 1 with the
regulations proposed for part 2 and the
standards proposed for part 3. It also
reflects our consultation with other
Federal agencies. We believe parts 1
and 2 can now be readily implemented
while we continue to review the public's
comments and consider alternatives
concerning the standards that should be
included in part 3.

Public Comments

The revised proposal published March
15, 1989, solicited comments on the
narrow issue of the interrelationship of
the definitions and regulations in parts 1
and 2 of 9 CFR, chapter 1, subchapter A,
with the standards we proposed in part
3, for the reasons explained above.
Comments were solicited for a 60-day
period, ending May 15, 1989. Commenls
that were postmarked or received by
that date were considered in preparing
this final rule. We solicited comments
on the standards of part 3 for a 120-day
period, ending July 13, 1989. Comments
that were not timely for consideration in
preparing final rules for parts 1 and 2
will be considered if they address the
proposed standards or the regulations in
general.

We received 5,582 comments that
were timely for consideration in
preparing final rules for parts 1 and 2.
Many comments concerned the Animal
Welfare regulations generally or
conceptually. We considered those
comments in preparing the final rules
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because they address the Department's
regulatory approach as a unit, and
thereby implicate the interrelationship
of parts 1, 2, and 3. Our response to
those comments is get forth in the
supplementary information
accompanying the final rule to amend
part 2, docket no. 89.131, published
elsewhere in this issue of the Federzl
Register.

On the basis of the comments we
received and our consultaticn with HHS
and members of the IRAC, we
determined that certain changes to the
revised proposal are necessary and that
certain terms should be added to clarify
parts 2 and 3 of the regulations. Certain
changes are also necessary to conform
part 1 with the revisions we are making
in the final rule to amend part 2 (see
docket no. 88-131, published elsewhere
in this issue of the Federal Register. We
discuss below, in alphabetical order,
each of the terms that is revised,
replaced, or added as a result of the
comments we received and our
consultation with HHS and members of
the IRAC. We also discuss those
comments we received addressing the
interrelationship of terms contained in
part 1 with the proposals to amend parts
2and 3 for which we have determined
that no revision of the final rule is
necessary. Comments addressing the
interrelationship of the revised proposal
to amend part 2—"Regulations” with the
proposed standards in part 3 are
addressed in companion docket no. 89—
131, published elsewhere in this issue of
the Federal Register. Comments on the
regulatory impact analysis and the
regulatory flexibility analysis prepared
by the Department in accordance with
Executive Order 12291 and the
Regulatory Flexibility Act (5 U.S.C. 601
el seq.), respectively, are also addressed
in that document,

General

We received 480 comments (478 from
members of the general public and 2
from members of the research or
scientific community) expressing general
support for the revised proposals to
amend parts 1 and 2 and stating that the
definitions in part 1 apply appropriately
fo part 3,

We are making two changes in the
final rule for part 1 to reflect an internal
dgency reorganization within the
{\nm_ral and Plant Health Inspection
Service (APHIS) which created the
Regulatory Enforcement and Animal
Care organization unit (REAC). REAC is
fharge'd with responsibility for
administering and enforcing the Animal
Welfare Act and regulations for APHIS,
:\ccoArd.ingly. the term “Deputy
Administrator” ig revised to mean "the

Deputy Administrator for Regulatory
Enforcement and Animal Care (REAC)
or any other official to whom authority
has been delegated to act in his stead.”
The term “Area Veterinarian in Charge"
is replaced with “APHIS, REAC Sector
Supervisor”, however, the definition
remains unchanged in the regulations.
This change in designation reflects the
Agency's internal reorganization and is
nonsubstantive.

Animal; Exotic Animal; Wild Animal

Fifteen commenters (9 members of the
general public and 8 members of the
research or scientific community) stated
that all animals should be regulated
under the Act, including rats and mice,
and 6 members of the research or
scientific community commented that
rats and mice should not be excluded
from the regulations. In contrast, 10
members of the research or scientific
community stated that all rodents
should be excluded from the regulations.

As we stated in the supplementary
information accompanying the revised
preposal, we do have the authority to
regulate rats and mice, though we have
never included laboratory-bred rats and
mice in the regulations (54 FR 10823).
Wild rats and mice are covered by the
regulations. We received numerous
comments in response to the March 1987
proposal suggesting that we include rats
and mice, and we are considering doing
so. Development of regulations and
standards applicable to rats and mice
would be a lengthy endeavor, and we do
not believe it is appropriate to delay
promulgation of these final rules while
we proceed with our consideration of
this issue.

The statutory definition of “animal”
specifically includes guinea pigs and
hamsters, and we do not have the
authority to remove these rodents from
the regulations (7 U.S.C. 2132(g)). In
order to clarify that rats and mice are
the only rodents not covered by the
regulations, we are revising the
definition of “animal” in the final rule
by specifying that the term excludes rats
of the genus Rattus and mice of the
genus Mus that have been bred for use
in research. Rodents of other genera,
such as kangaroo rats, are included
within the definition.

We received 241 comments (67 from
members of the general public, 172 from
members of the research or scientific
community, and 2 from dealers)
requesting that we clarify when farm
animals are covered by the regulations.
One member of the general public and 3
members of the research or scientific
community commented that the existing
standards of 9 CFR part 3, subpart F,
“Specifications for the Humane

Handling, Care, Treatment and
Transportation of Warmblooded
Animals Other Than Dogs, Cats,
Rabbits, Hamsters, Guinea Pigs,
Nonhuman Primates, and Marine
Mammals,” should be applied to farm
animals used or bred for biomedical
research. In accordance with the Act,
we have the authority to regulate farm
animals when used for biomedical
research and testing purposes. We do
not have the authority to regulate farm
animals under the Animal Welfare
regulations when used or intended for
use as food or fiber, or when used or
intended for use in agricultural research,
such as, improving animal nutrition,
breeding, management, or production
efficiency, or for improving the quality
of food or fiber (7 U.S.C. 2132(g)). We
are considering exercising our authority
to enforce the regulations with respect
to farm animals. If we determine to
pursue this matter further, we will
publish an advance notice of proposed
rulemaking in the Federal Register
soliciting public comments on whether
the Agency should exercise this
authority, and if so, what regulations
and standards should apply.

Four members of the research or
scientific community requested
clarification as to whether the term
“animal” includes free-living wild
animals that are used in research. As set
forth in the revised proposal, the term
“animal” includes any warmblooded
animal, other than those specifically
excepted, that is being used, or is
intended for use for research, teaching,
testing, or experimentation (54 FR
10823-10824). Under the final rule
amending part 2 (docket no. 89-131,
published elsewhere in this issue of the
Federal Register), research involving
animals that are studied in their natural
habitat without any invasive procedure
and without harming or materially
altering their behavior, is exempt from
the Committee review and inspection
requirements of 9 CFR part 2, subpart C.

One exhibitor opposed breaking down
non-domestic animals into “wild
animals” and “exotic animals'. Both
wild and exotic animals, as defined in
the revised proposal, are covered by the
regulations. We are including definitions
of wild animals and exotic animals in
the final rule to make it clear that
certain exotic animals, now considered
by many people to be domestic animals,
are covered by the regulations. We are
not revising these terms on the basis of
this comment.

We received 236 comments (86 from
members of the general public, 168 from
members of the research or scientific
community, and 2 from dealers]
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expressing agreement with the definition
of “exotic animal” as set forth in the
revised proposal. We had revised the
definition from that initially proposed to
exclude those animals specifically
included in the definition of “animal", in
response to the numerous comments we
received. One member of the research or
scientific community objected that the
revised definition conflicts with the term
“animal” when an exotic animal is used
for exhibition purposes. The term
“exotic animal”, as well as “wild
animal”, is included in the regulations to
make clear that all warmblooded
animals (other than those specifically
excluded) are covered by the regulations
when used for research, teaching,
testing, experimentation, exhibition, or
as a pet. When the Act was first enacted
in 19686, the term “animal” was defined
as meaning "live dogs, cats, monkeys
(nonhuman primate mammals), guinea
pigs, hamsters, and rabbits.” In 1970,
Congress amended the Act to include
other warm-blooded animals. By
defining “exotic animal” as any animal
not identified in the definition of
“animal" that is of foreign origin or not
native to the United States, the
regulations make clear that exotic
animals are covered by the regulations
in addition to dogs, cats, nonhuman
primates, guinea pigs, hamsters, and
rabbits. The definition of “exotic
animal” excludes the animals
specifically identified in the Act because
many species of these animals are now
commonly found in the United States.
Though originally of foreign origin, they
are not considered to be exotic.

Animal Care and Use Procedure

We received 237 comments (66 from
members of the general public, 169 from
members of the research or scientific
community, and 2 from dealers) stating
that there is no need for an animal care
and use procedure, and therefore the
term should be deleted. We added the
term “animal care and use procedure"
or “ACUP" in the revised proposal in
lieu of “protocol” to avoid any
misunderstanding or implication that
APHIS intends to become involved in
the evaluation of the design, outlines,
guidelines, and scientific merit of
proposed research. The term “animal
care and use procedure” was selected
because it is descriptive of the areas
with which we are concerned under the
regulations, namely, how the research
will treat or affect an animal, the
condition of an animal, and the
circumstances under which an animal is
maintained.

As we describe in greater detail in the
final rule to amend part 2 (docket no.
89-131, published elsewhere in this issue

of the Federal Register), we have made
certain changes in the regulations
affecting research facilities in order to
harmonize our requirements with those
of the Public Health Service Policy on
Humane Care and Use of Laboratory
Animals (PHS Policy), wherever it is
consistent with our statutory mandate to
do so. As part of our harmonization
efforts, we are replacing the term
“animal care and use procedure” with
the PHS Policy term, “activity.” The
term “activity" is defined to mean
“those elements of research, testing, or
teaching procedures that involve that
care and use of animals.” We consider
this to be a nonsubstantive change.

Attending Veterinarian

Under the revised proposal, the term
“attending veterinarian" would mean “a
person who has graduated from a
veterinary school accredited by the
American Veterinary Medical
Association's Council on Education, or
has a certificate issued by the American
Veterinary Medical Association's
Education Commission for Foreign
Veterinary Graduates, or has received
equivalent formal education as
determined by the Administrator; has
received training and/or experience in
the care and management of the species
being attended; and who has direct or
delegated authority for activities
involving animals at a facility subject to
the jurisdiction of the Secretary.”

Two members of the research or
scientific community objected to the
requirement that the attending
veterinarian have formal education in
veterinary medicine. Rather, they felt
that requiring equivalent formal
education would be sufficient. We
disagree with the commenters. Training
in the sciences generally, or in medical
or biological areas, would not ensure
sufficient knowledge in the health, well-
being, and care of animals. Veterinary
medicine involves specialized
knowledge and expertise that would not
otherwise be acquired through non-
veterinary training and education.
Furthermore, we do not believe it would
be practical for the Administrator to
determine, on a case-by-case basis,
whether someone is qualified to function
as a veterinarian. Therefore, we are not
making any change to this requirement
in the final rule. The Administrator will
consider equivalent formal education in
veterinary medicine, as set forth in the
revised proposal, so as not to exclude
those graduates of foreign veterinary
programs who do not have a certificate
from the AVMA's Education
Commission for Foreign Veterinary
Graduates (see 54 FR 10824-10825).

We received 55 comments (5 from
members of the general public, 14 from
members of the research or scientific
community, 2 from exhibitors, and 34
from dealers) stating that the
requirement that the attending
veterinarian have experience in the care
and management of the species being
attended would limit the pool of
qualified veterinarians, and that
experience with similar species should
be sufficient. We disagree for the
reasons set forth in the supplementary
information accompanying the revised
proposal (54 FR 10825). It is not our
objective to severely limit the number of
veterinarians who would be gualified to
serve as attending veterinarians, and we
do not believe that requiring some
degree of familiarity with the animal
being attended will do so. We proposed
this requirement because different
species have different requirements and
needs that must be fulfilled in order to
promote their health and well-being. For
these reasons, we require that the
attending veterinarian have training or
experience in the care and management
of the different species of animals being
attended.

Two hundred fifty-five commenters
(70 members of the general public, 183
members of the research or scientific
community, and 2 dealers) objected to
the requirement that attending
veterinarians be responsible for
“activities involving animals”, as set
forth in the revised proposal, rather than
just the health of the animals. Under
these regulations, the attending
veterinarian is responsible for
overseeing the care and use of animals
and for ensuring that adequate
veterinary care is provided. These
responsibilities extend beyond the
general health of an animal. They
include personnel training and guidance
in animal care matters, such as proper
use of pain-relieving drugs, adequate
pre-procedural and post-procedural
care, and animal behavior and well-
being. We are making no changes to the
definition of “attending veterinarian on
the basis of these comments.

Commerce

Thirty-eight commenters (1 member of
the general public, 2 members _of the
research or scientific community. 2
exhibitors, and 33 dealers) objected to
Federal regulation of intrastate
commerce. Twenty-two commenters (2
exhibitors and 20 dealers) objected 10 ,
considering gifts or donations of animals
as affecting commerce, and therefore
requiring that the recipient be license
as an exhibitor. Under the definition 0
wexhibitor” in this final rule, any persct




Federal Register / Vol. 54, No. 168 / Thursday, August 31, 1989 / Rules and Regulations

36115

exhibiting any animals which were
purchased in commerce or the intended
distribution of which affects commerce,
or will affect commerce, to the public for
compensation is an exhibitor and must
be licensed. The proposed definition of
“commerce” is taken directly from the
statute. Congress has defined
“commerce” in the Act to mean “trade,
traffic, transportation, or other
commerce: (1) Between a place in a

State and any place outside of such
State, or between points within the

same State but through any place

outside thereof, or within any territory,
possession, or the District of Columbia;
(2) which affects trade, traffic,
lransportation, or other commerce
described in paragraph (1), * * *" (7
US.C. 2132(c)). Animals received

through donation or as a gift must be
acquired and transported, and therefore,
such gifts or donations affect commerce.
The definition remains as proposed.

Committee

Two hundred thirty-six commenters
stated that a research facility should be
able to identify the Committee by
whatever name it chooses. One member
of the research or scientific community
noted that the definition of “Committee"
is appropriately addressed in part 2 and
therefore need not be defined in part 1.
As we stated in the supplementary
information accompanying the revised
proposal, we are not concerned with the
name assigned to the Committee by a
research facility. Rather, we are
concerned that each research facility
establish an administrative body in
accordance with the definition of
“Committee"”, as set forth in part 1, that
is authorized to carry out the duties and
reponsibilities assigned to it under the
Act and the regulations. We refer to this
body as the Institutional Animal Care
and Use Committee to describe its areas
of concern and for consistency with the
PHS Policy, which similarly requires
establishment of an Institutional Animal
Care and Use Committee. The PHS
Policy also notes that the term,
Institutional Animal Care and Use
Committee, is intended as a generic term
for a committee whose function is to
ensure appropriate and humane animal
care and use, We are not making any
thanges in the final rule on the basis of
the comments. We are making a change
W allow a Doctor of Veterinary
Medxci_ne (DVM) to serve on the

Cmmittee instead of the attending
Yeterinarian, if the research facility has
nore than one DVM, in accordance with
the final pyle 1g amend part 2 (see
f’ﬂCk_e! 10 89-131, published elsewhere
1 this issue of the Federal Register).

Euthanasia

We are revising the definition of
“euthanasia” based upon the comments
we received and our ongoing
discussions with members of the IRAC.
In the revised proposal, the term
“euthanasia” was defined as “the
humane destruction of an animal
accomplished by a method which
produces instantaneous
unconsciousness and immediate death
without evidence of pain or distress, or
a method that utilizes anesthesia
preduced by an agent which causes
painless loss of consciousness and
subsequent death.” Thirty-five
commenters (1 member of the general
public, 7 members of the research or
scientific community, 2 exhibitors, and
25 dealers) requested clarification of the
word “immediate” as it appears in the
proposed definition. Twenty-nine
members of the research or scientific
community stated that the definition
should be consistent with the
recommendations of the American
Veterinary Medical Association Panel
on Euthanasia. Two commenters (1
member of the general public and 1
member of the research or scientific
community) suggested that the term be
defined as “a quiet painless death”, and
255 commenters (70 members of the
general public, 183 members of the
research or scientific community, and 2
dealers) suggested that the term be .
defined as “the humane destruction of
an animal accomplished by a method
which produces unconsciousness and
death without evidence of pain or
distress or a method that utilizes
anesthesia produced by an agent which
causes painless loss of consciousness
and subsequent death.” One commenter
from the general public and 3 members
of the research or scientific community
suggested using the word “killed" in
place of “destruction” in the definition.

Based upon these comments and our
consultation with IRAC members, we
have determined that the proposed
definition of “euthanasia” is
unnecessarily restrictive. Methods of
euthanizing animals exist which induce
rapidly occurring unconsciousness
followed by subsequent death without
evidence of pain or distress. The report
of the AVMA Panel on Euthanasia lists
numerous methods which, based upon
information the Panel deems reliable,
may be considered painless. We are
therefore revising the definition to mean
the humane destruction of an animal
accomplished by a method that
produces rapid unconsciousness and
subsequent death without evidence of
pain or distress, or a method that
utilizes anesthesia produced by an agent

that causes painless loss of
consciousness and subsequent death.
Methods of euthanasia that are
consistent with this definition may be
used. We believe that the definition as
revised in the final rule fully addresses
the commenters' concerns.

Housing Facility

The definition of “housing facility” in
the revised proposal remained as
originally proposed and has prompted
concern among the commenters and
members of the IRAC. The proposed
definition would include any land,
premises, shed, barn, building, trailer, or
other structure or area housing or
intended to house animals. Members of
the IRAC stated that the proposed
definition would be difficult to apply in
field settings where animals are studied
in their natural habitat. The National
Science Foundation, a Federal agency
that funds research conducted in field
settings, expressed concern that it
would not be feasible for research
facilities to comply with many of the
standards proposed in part 3 for housing
facilities in such environments. In
addition, 238 commenters (66 members
of the general public, 170 members of
the research or scientific community,
and 2 dealers) requested clarification as
to whether native habitats of free-living
animals would be covered by the
definition. Four members of the research
or scientific community suggested that
the definition be revised to exclude all
field study sites where animals are not
restrained for more than 12 hours before
being released. Five members of the
research or scientific community
suggested that the definition exclude
areas where animals are held for less
than 24 hours. We also received four
comments from the research or scientific
community which stated that the
propoesed definition should be revised to
clearly include all animal study areas.
Two commenters, also from the research
or scientific community, stated that
animal study areas should only include
survival surgery areas.

Upon further consideration of these
suggestions, and for the reasons set
forth in the supplementary information
accompanying the final rule to amend
part 2 (docket no. 89-131, published
elsewhere in this issue of the Federal
Ragister) we agree that a distinction
should be made between research that
is conducted under captive conditions
and that which is conducted in the wild.
A further distinction must also be made
between studies conducted in the field
on the basis of whether or not it
involves an invasive procedure or
change in the animals' behavior as part
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of the study. The final rules differentiate
between studies of animals in their
natural habitat which involve an
invasive procedure, such as implanting a
transponder, or which harm or alter the
behavior of the animals, and field
studies. Field studies are defined in this
final rule to mean *‘any study conducted
on free-living wild animals in their
natural habitat, which does not involve
an invasive procedure, and which does
not harm or materially alter the
behavior of the animals under study."
wildlife census studies and purely
behavioral studies would be within the
definition. Under part 2, subpart C of the
final rule, field studies are exempt from
Committee review and inspection.

Under § 2.31(c)(2) of the final rule,
Committee inspection of a research
facility's animal facilities as an agent of
the research facility, including animal
study areas, may not include animal
areas involving free-living wild animals
in their natural habitat. Such studies and
areas must be maintained in compliance
with the Animal Welfare regulations
and standards, however.

We are also adding a definition of the
term “study area in response to the
comments we received and to conform
part 1 with the revised regulations set
forth in the final rule to amend part 2.
The term is defined as "any building,
room, area, enclosure, or other
containment outside of a core facility or
centrally designated or managed area in
which animals are housed for more than
12 hours.” A study area is a type of
housing facility. “Satellite facilities"”
under the PHS Policy are study areas, as
that term is defined in this final rule. It
also includes buildings or temporary
structures set up at field sites where
animals are maintained for more than 12
hours. We are not limiting the term to
areas where survival surgery is
conducted, contrary to the suggestion of
two commenters, since the need to
ensure animal welfare is not limited to
surgical procedures.

Indoor Housing Facility

We received 236 comments (66 from
members of the general public, 168 from
members of the research or scientific
community, and 2 from dealers) stating
that the proposed requirement that an
indoor housing facility be capable of
maintaining humidity levels between 30
to 70 percent should be removed. Three
commenters (1 member of the general
public and 2 members of the research or
scientific community) stated that the
humidity control requirement should be
clarified, and 1 member of the general
public and 3 members of the research or
scientific community stated that the
humidity range provided in the

definition should be revised to be
between 40-60 percent.

Based upon our experience in
administering the Act and the
regulations, we believe an indoor
housing facility must be capable of
controlling the environment, including
the temperature and humidity level, in
which an animal is maintained in order
to promote its health and well-being.
The humidity level provided in the
definition is consistent with the NIH
Guide for the Care and Use of
Laboratory Animals, and is appropriate
for most warm-blooded animals. We
believe this to be a reasonable
requirement to impose upon persons
who maintain animals in indoor housing
facilities and that it is necessary for the
welfare of the animals.

Institutional Official

We are adding a definition of the term
“institutional official.” In our revised
proposal, we referred to the Chief
Executive Officer of a research facility
or a responsible institutional official
with authority to bind the facility. We
are replacing these terms with the single
term “institutional official” in the final
rule to amend part 2, to simplify the
regulations and to make them consistent
with the terminology used in the PHS
Policy. We consider this to be a
nonsubstantive change. Neither of the
terms used in the revised proposal were
defined in our proposals to amend part
1. We are adding a definition to
facilitate understanding and compliance
with the regulations. Under the final
rule, “institutional official” means the
individual at a research facility who is
authorized to legally commit on behalf
of the research facility that the
requirements of 9 CFR parts 1, 2, and 3
will be met.

Isolation

Two members of the research or
scientific community commented that
the proposed definition of “isolation"
would not be appropriate for open-sea
floating pens for marine mammals. Use
of such pens is generally not appropriate
for the temporary isclation of marine
mammals under part 3, subpart E for
purposes of medical treatment or
training. No change is made in the
regulations on the basis of this
comment,

Major Operative Experiment

We received 269 comments (74 from
members of the general public, 193 from
members of the research or scientific
community, and 2 from dealers)
objecting to the proposed definition of
the term, “major operative experiment.”
The 1985 amendments to the Act

prohibit the use of an animal in more
than one major operative experiment
from which it is allowed to recover,
except under certain limited
circumstances (7 U.S.C. 2143(a)(3) (D)
and (E)). We are broadening this
prohibition in the final rule to amend
part 2 to apply to any major operative
procedure, since an experiment could
encompass a vast number of procedures

In the supplementary information
accompanying the revised proposal, we
stated that the potential for causing
physical disability would be sufficient to
consider an experiment to be within the
proposed definition, and that we were
not concerned with the intended effect
of the principal investigator in
performing the experiment. Upon further
consideration of the comments we
received, we have determined that
determining whether a procedure is a
major operative procedure can best be
done retrospectively, rather than
prospectively, and that doing so will
satisfy the Act’s prohibition against
using the animal in a second major
operative experiment. It is clear from a
research proposal whether the research
will involve surgical intervention that
penetrates and exposes a body cavity.
However, the permanent effects of a
procedure can best be determined
afterward. After a procedure is
performed, the principal investigator
and the Committee can determine
whether it has produced a permanent
impairment of the animal's physical or
physiological functions. If it has, the
animal cannot be used again for survival
surgical purposes or for procedures
generally considered to result in
permanent impairment of the animal's
functions, As four commenters stated, (1
member of the general public and 3
members of the research or scientific
community) non-surgical procedures
such as impact tests and severe burn
studies are invasive and can result in
permanent impairment. We are revising
the definition in the final rule to mean
“any surgical intervention that .
penetrates and exposes a body cavity or
any procedure which produces
permanent impairment of physical or
physiological functions.” The term
“disability” is replaced in the definition
with the term “impairment” to include
any reduction in the animal's range or
ability of functions.

Mobile or Traveling Housing Facility

Four commenters (1 member of the
general public and 3 members.of the
research or scientific commumly)
endorsed inclusion of an explicit
definition of “mobile or traveling
housing facility” in part 1. The
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standards with which these facilities
must comply when used to house dogs,
cats, and nonhuman primates are
contained in the proposal to amend part
3. (See docket no. 87-004, published in
the Federal Register on March 15, 1989,
54 FR 10897-10954). We are considering
comments on the proposed standards.

Outdoor Housing Facility

One dealer commented that the term
“outdoor housing facility" should be
revised to accommodate different types
of outdoor primate housing enclosures
and their temperature requirements,
Specific housing facility requirements
for nonhuman primates were proposed
in docket no. 87-004, published in the
Federal Register on March 15, 1988 for
public comment (54 FR 10897-10954).
Temperature requirements for indoor,
outdoor, sheltered, and mobile housing
facilities are addressed in that
document. Some animals, such as dogs
and cats can tolerate lower
temperatures than nonhuman primates,
and different species of nonhuman
primates have different temperature
requirements. Therefore, we do not
believe it is appropriate to include
specific requirements in the definition.
Accordingly, no change is made in the
final rule on the basis of this comment,

Painful Procedure

We received 240 comments (66 from
members of the general public, 172 from
members of the research or scientific
community, and 2 from dealers) urging
us to adopt the PHS Policy definition of
a "painful procedure.”” As we stated in
the supplementary information
accompanying the revised proposal, the
proposed definition is similar to and
consistent with the PHS Policy, and we
do not believe that any modification is
needed.

Eleven commenters (2 members of the
general public and 8 members of the
research or scientific community) stated
thgt the different species’ perception of
pain should be taken into consideration
and that the attending veterinarian is
qualified to determine whether a
procedure should be considered painful.
Under the Act, involvement by the
attending veterinarian in planning a
painful procedure is essential because of

s or her expertise. To this extent, the
commenters’ view is incorporated in the
regulations. One of the principal
‘toncerns of Congress underlying the
1985.a{nendmenls to the Act is the need
'0 minimize pain and distress, In order
to fulfill Congress's intent, we believe it
'S appropriate to define “painful
Procedurs” in terms of human standards
of pain, as does the PHS Policy, to
ensure that all potentially painfui

practices are accorded the protections of
the Act, such as those set forth in
sections 13(a)(3)(C) and 13(b)(3)A). (7
U.S.C. 2143 (a)(3)(C) and 2143(b)(3)(A)).
Four commenters (1 member of the
general public and 3 members of the
research or scientific community)
endorsed using human standards of pain
in defining the term,

Twenty-two members of the research
or scientific community commented that
when pain is relieved through
anesthesia, a procedure should not be
considered painful. The 1985
amendments to the Act refer repeatedly
to the use of pain-relieving drugs and
anesthetics in conducting painful
procedures and practices (See, e.g,, 7
U.S.C. 2143(a)(3)(C)(ii) and
2143(e)(3)(B)). Therefore, under the Act,
a procedure in which pain is relieved is
still considered to be a painful
procedure, and the provisions of the Act
which address the conduct of painful
procedures apply. We are not adopting
the commenters’ suggestion.

Pet Animal

We received 19 comments (2 from
members of the general public, 3 from
members of the research or scientific
community, 2 from exhibitors, and 13
from dealers) stating that the definition
of “pet animal” should include wild and
exotic animals when they are used or
sold as pets. These are specifically
excluded, as explained in the
supplementary information
accompanying the revised proposal (54
FR 10829). Congress has exempted retail
pet stores from the definition of “dealer”
unless they sell animals to a research
facility (7 U.S.C. 2132(f)(2)(i)) and
therefore, they are not required to be
licensed under the Act. We believe that
Congress intended to limit this exclusion
from the licensing requirements of the
Act, and that only animals commonly
sold as pets can properly be considered
pet animals. In this manner, dealers
would not be able to avoid the licensing
requirements of the regulations by
calling themselves retail pet stores.
Excluding wild and exotic animals from
the definition of pet animal is consistent
with the Act and the definition of “retail
pet store” included in this final rule,
Accordingly, retaii pet stores that sell
exotic animals must be licensed under 9
CFR part 2, subpart A. We are not
making any change in the definition of
pet animal on the basis of this comment.

Positive Physical Contact

One member of the general public and
5 members of the research or scientific
community commented that “positive
physical contact” should be redefined to
mean contact which is beneficial to the

animal in the opinion of the attending
veterinarian. We agree that attending
veterinarians will be involved in
assessing positive physical contact, as
part of their responsibility for ensuring
adequate veterinary care and providing
for the animals' health and well-being.
We are not making any changes to the
definition in the final rule, however, so
that all persons involved in the care and
use of animals have a proper
understanding of the term and their
responsibilities under the regulations.

Primary Enclosure

Fourteen members of the research or
scientific community stated that the
term “primary enclosure” should be
redefined to exclude any temporary
enclosure used for less than 24 hours.
We do not agree that it is appropriate to
do so. Minimum requirements for the
design, construction, and sanitation of
primary enclosures and primary
enclosures used for transporting animals
are set forth in part 3 of the regulations.
We are proposing to revise these
requirements in accordance with the
1985 amendments to the Act and our
experience in enforcing the Act, (See
docket no. 87-004 published March 15,
1889, 54 FR 10897-10954), Based upon
our experience, we believe that the
same requirements are appropriate for
any primary enclosure in which an
animal is maintained, regardless of
whether it is used on a short-term or
long-term basis. Accordingly, we not
making any changes in the definition of
primary enclosure.

Principal Investigator

Four commenters from the research or
scientific community suggested that the
definition of “principal investigator” be
revised to include proposed activities
intended for use in teaching. Research
conducted to instruct others is research
nonetheless, and proposals to use
animals in the course of teaching are the
responsibility of the principal
investigator. The proposed definition is
consistent with the definition of
research facility, which, in accordance
with the Act, is defined to mean “any
school * * * institution, organization, or
person that uses or intends to use live
animals in research, tests, or
experiments * * * " (final rule §1.1)).
There is no separate reference to
teaching. We are making one zhange in
the definition to include any person
associated with the research facility
because it is common practice for
persons who are not employees to be
involved in research activities at such
facilities. For these reasons, we do not
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believe that any change in the definition
is necessary in the final rule.

Research Facility

Three commenters from the research
or scientific community suggested
revising the definition of “research
facility” to mean, in the case of a
corporation, any administrative unit
reasonably designated by the
corporation. We do not agree with the
commenters proposed change. Under the
registration requirements applicable to
research facilities in the final rule, the
cerporation must register as the
research facility, or a subsidiary of a
corporation must register as the
research facility unless it is under the
direct control of the parent corporation.
In developing the final rule to amend
part 2 of the regulations (see docket no.
89-131, published elsewhere in this issue
of the Federal Register), we determined
that it is the responsibility of the
research facility to ensure compliance
with the regulations. We did so to
ensure that animal welfare concerns are
addressed at the highest level of
corporate or administrative
responsibility. In this manner, we are
assured of an entity’s commitment to
promoting animal welfare and that it
will take appropriate measures to
require compliance by all employees.
We do not consider it appropriate or
advisable to reduce the level at which
this responsibility rests.

Suggestions for Additional Definitions

A number of commenters stated that
other terms used in the revised proposal
to amend part 2 and the proposal to
amend part 3 of the regulations,
published in the Federal Register on
March 15, 1989 (54 FR 10835-10897 and
10897-10954, respectively) should be
defined for purposes of clarity. We do
not believe it is necessary or
appropriate to define these terms. In
some cases, we believe it is sufficient to
rely on ordinary usage and dictionary
definitions. In others, we believe that
the changes made to the regulations in
the final rule to amend part 2 will
resolve the commenters' concerns. (See
docket no. 88-131, published elsewhere
in this issue of the Federal Register). For
the reasons set forth below, we are not
adding any terms to the final rule to
amend part 1 on the basis of these
comments.

One dealer commented that the words
“verbal abuse” in § 2.4 of the revised
proposal, “Non-interference with APHIS
officials” are not clearly defined. We
believe that ordinary understanding of
those words will suffice and that they
need not be defined in the regulations.

One member of the general public
stated that “survival surgery” as the
term is used in part 2, should be defined.
We believe that this term is commonly
understood to mean any surgery from
which the subject is reasonably
expected to recover, and that no further
definition is necessary.

One member of the research or
scientific community suggested that we
provide a definition of the term “natural
environment” as used in § 2.35(b)(1)(iii)
of the revised proposal to clarify
whether outdoor environments altered
by man would be considered natural
environments. The final rule is revised
to provide an exception from the
requirement for Committee inspection
for studies of free-living wild animals in
their natural habitat (final rule
§ 2.31(c)(2)). We are also exempting
field studies from the Committee review
and inspection requirements of 9 CFR
part 2, subpart C, and have defined that
term to mean any study conducted on
free-living wild animals in their natural
habitat which does not involve an
invasive procedure and which does not
harm or materially alter the behavior of
the animals. The term “natural habitat"
necessarily excludes human
intervention, and we do not believe
further clarification is required.

We received 241 comments (67 from
members of the general public, 172 from
members of the research or scientific
community, and 2 from dealers)
suggesting that we provide a definition
of the term “animal area" as used in the
revised proposal to amend part 2
{docket no. 88-014, published in the
Federal Register on March 15, 1989, 54
FR 10835-10897). The revisions made in
the final rule obviate the need to define
the term. The term “animal area” is used
in the final regulations only with regard
to free-living wild animals living in their
natural habitat. We believe that
common understanding of the term
when used in this context is sufficient,
and that further clarification is
unnecessary.

Eight commenters (1 member of the
general public, 4 members of the
research or scientific community, and 3
dealers) stated that we should include a
definition of the term “compatible
group”. It is used in the proposed rule to
amend part 3—"Standards” in
describing the social grouping
requirements proposed for dogs, cats,
and nonhuman primates (docket no. 87-
004, published in the Federal Register on
March 15, 1989, 54 FR 10897-10954). We
believe that this term is commonly
understood to refer to animals that co-
exist peaceably and with a sense of
well-being, without exhibiting

aggressive or hostile behavior towards
the other animals. Certain species
behave hostilely towards others, or
exhibit aggressive behavior which
would be detrimental to the other
animals. Within species, some animals
may exhibit this type of behavior and
would be a source of harmful stress to
fellow members of the same species,
These animals would not be considered
compatible. We believe that the
common understanding of this term is
appropriate when applied to the
proposed standards and that further
definition is not necessary. We are not
making any changes in the regulations
on the basis of these comments.

Seven commenters (2 members of the
general public, 4 members of the
research or scientific community, and 1
dealer) requested that we define "“full-
spectrum lighting". Under the proposed
rule to amend part 3—"Standards", full-
spectrum lighting is required if artificial
light is used to illuminate indoor,
sheltered, and mobile housing facilities
used to house nonhuman primates, and
indoor and mobile housing facilities
used to house dogs and cats {docket no.
87-004, published in the Federal Register
on March 15, 1989, 54 FR 10897-10954).
Under this proposed requirement, if
artificial lighting is used it must provide
a wide range of wavelengths, such as
infra-red and ultraviolet, so that it
approximates natural sunlight. We do
not believe that further clarification is
necessary while we consider the
comments received and develop
regulations addressing the lighting
requirements to be included in part 3.

We received 238 comments (68 from
members of the general public, 168 from
members of the research or scientific
community, and 2 from dealers) stating
that the terms “exercise” for dogs and
“psychological well-being" of nonhuman
primates must be defined in the final
rules before research facilities can
develop procedures and systems which
satisfy the regulations. Two members of
the general public and 1 member of the
research or scientific community stated
that “socialization” of dogs should be
defined in part 1, and 44 commenters (3
members of the general public, 40
members of the research or scientific
community, and 1 dealer) stated that
“psychological well-being" of nonhuman
primates should be defined.
Reguirements for exercise for dogs and
for an environment that is adequate 10
promote the psychological well-being of
nonhuman primates are statutorily
mandated by the 1985 amendments to
the Act. Congress directed the Secretary
of Agriculture to promulgate minimum
requirements that would fulfill these
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needs. We proposed minimum
requirements in docket no. 87-004,
published in the Federal Register on
March 15, 1989, 54 FR 10897-10954,
based upon our own expertise and the
recommendations of advisory
commiltees that we formed to address
the Congressional directives. We are
considering the comments we received
concerning the proposal and are
continuing to consult with HHS and
members of the IRAC in formulating
means of fulfilling our objectives.
Through these efforts, we are re-
evalualing our proposal and are
continuing to explore alternative
regulatory solutions that satisfy our
mandate from Congress. We do not
believe that it is necessary to provide
definitions of these terms. Rather, by
developing appropriate standards, we
believe that upon promulgation of a final
rule to amend part 8, all regulated
entities will have adequate guidance in
complying with the Act, Accordingly, we
are not making any changes in the
regulations on the basis of these
comments.

One dealer suggested that we define
“quarantine period” as it is used in the
proposal to amend part 3—"Standards”,
subpart D, as any isolation period
imposed by Federal, State, or local laws.
The commenter further stated that the
appropriate quarantine period for
newly-imported nonhuman primates
should be 90-120 days, subject to
extension at the direction of the
attending veterinarian. Quarantine
requirements are imposed by Federal,
State, and local law, as noted in the
proposed regulations (proposed
§ 3.80(c)(2)(v)(A)). Further definition of
the term “‘quarantine period" is
therefore unwarranted.

Another dealer suggested that we
define “quarantine” as it relates to cage
size and exercise requirements for
nonhuman primates that are caught in
the wild and those that are bred in
captivity. Cage size requirements for
animals maintained under quarantine by
dealers are set forth in the proposed
rules (proposed § 3.80(c)(2)(v)(A)), and
there is no requirement in the proposed
regulations for release by dealers of
Quarantined animals for exercise. We do
not believe that defining the term

quarantine” is necessary.

lSz!altutory Authority for This Proposed
ule

This final rule is issued pursuant to
the Animal Welfare Act (Act), as
amended, 7 U.S.C. 2131-2157, Congress
recently added significantly to the
Secretary's responsibilities under the
Act by amendments in the Food Security
Act of 1985, Public Law No. 99-198,

approved December 23, 1985. The
declared policy of the Act is to ensure
that animals intended for use in
research facilities, as pets, or for
exhibition purposes are provided
humane care and treatment; to assure
the humane treatment of animals during
transportation; and to prevent the sale
of stolen animals.

The Act mandates that the Secretary
of Agriculture promulgate regulations
and standards to govern the humane
handling, care, treatment, and
transportation of animals by dealers,
exhibitors, research facilities, carriers,
and intermediate handlers. To
accomplish this, the Secretary must
define certain key words used in the
regulations and standards so that
persons subject to the Act, regulations,
and standards can comply with their
requirements,

The Act itself defines some of the
terms which appear in this rule. The Act
also authorizes the Secretary to
promulgate such rules, including -
additional definitions, as he deems
necessary to effectuate the purposes of
the Act.

Executive Order 12291 and Regulatory
Flexibility Act

This final rule contains new and
revised definitions of terms that
complement regulatory changes for parts
2 and 3 of the Animal Welfare
regulations. The general intent is to
update, clarify, and expand the list of
relevant definitions as required by the
amendments to the Act. The Department
has determined that no economic
impacts would result from this action.
Therefore, this final rule is not a “major
rule” for the purposes of Executive
Order 12291, under the criteria therein.
In addition, the Administrator hereby
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities. It is
anticipated that the economic impacts
would result from final rules for part 2,
“Animal Welfare Regulations,” and part
8, “Standards.” The regulatory impact
analysis for part 2 of the regulations is
included in the final rule for part 2,
“Animal Welfare Regulations.”

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No 10.025 and is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
%fﬁcials. (See 7 CFR part 3015, subpart

).

Paperwork Reduction Act

The information collection and
recordkeeping provisions that are
included in the final rules amending 9
CFR parts 1 and 2 have been submitted
for approval to the Office of
Management and Budget (OMB), in
accerdance with the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35) under control number
0579-0036, and upon approval, will
become effective upon October 30, 1939.
The Department has requested that
OMB conclude its review no later than
October 30, 1989,

The public reporting burden for this
collection of information is estimated to
average 0.96 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
The public recordkeeping burden is
estimated to average 4.0 annual hours
per recordkeeper.

Send written comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden, to
the U.S. Department of Agriculture,
Clearance Officer, OIRM, Room 404W,
Washington, DC 20250; and to the Office
of Management and Budget, Paperwork
Reduction Project (OMB Control No.
0579-0036), Washington, DC 20503.

List of Subjects in 9 CFR Part 1

Animal welfare, Animal housing,
Dealers, Exhibitors, Research facilities,
Humane animal handling.

We are amending 9 CFR part 1 as
follows:

PART 1—DEFINITION OF TERMS

1. The authority citation for Part 1 is
revised to read as follows:

Authority: 7 U.S.C. 2131-2157; 7 CFR 2.17,
2.51, and 371.2(g).

2. Section 1.1 is revised to read as
follows:

§ 1.1 Definitions.

For the purposes of this subchapter,
unless the context otherwise requires,
the following terms shall have the
meanings assigned to them in this
section. The singular form shall also
signify the plural and the masculine
form shall also signify the feminine.
Words undefined in the following
paragraphs shall have the meaning
attributed to them in general usage as
reflected by definitions in a standard
dictionary.
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Act means the Act of August 24, 1966
(Pub. L. 89-544), (commonly known as
the Laboratory Animal Welfare Act), as
amended by the Act of December 24,
1970 (Pub, L. 91-579), (the Animal
Welfare Act of 1970), the Act of April 22,
1976 (Pub. L. 94-279), (the Animal
Welfare Act of 1976), and the Act of
December 23, 1985 (Pub. L. 99-198), (the
Food Security Act of 1985), and as it
may be subsequently amended.

Activity means, for purposes of part 2,
subpart C of this subchapter, those
elements of research, testing, or teaching
procedures that involve the care and use
of animals.

Administrative unit means the
organizational or management unit at
the departmental level of a research
facility.

Administrator means the
Administrator of the Animal and Plant
Health Inspection Service, U.S.
Department of Agriculture, or any other
official of the Animal and Plant Health
Inspection Service to whom authority
has been delegated to act in his stead.

Ambient temperature means the air
temperature surrounding the animal.

Animal means any live or dead dog,
cat, nonhuman primate, guinea pig,
hamster, rabbit, or any other
warmblooded animal, which is being
used, or is intended for use for research,
teaching, testing, experimentation, or
exhibition purposes, or as a pet. This
term excludes: Birds, rats of the genus
Rattus and mice of the genus Mus bred
for use in research, and horses and other
farm animals, such as, but not limited to
livestock or poultry, used or intended for
use as food or fiber, or livestock or
poultry used or intended for use for
improving animal nutrition, breeding,
management, or production efficiency,
or for improving the quality of food or
fiber. With respect to a dog, the term
means all dogs including those used for
hunting, security, or breeding purposes.

Animal act means any performance of
animals where such animals are trained
to perform some behavior or action or
are part of a show, performance, or
exhibition.

APHIS means the Animal and Plant
Health Inspection Service, United States
Department of Agriculture.

APHIS official means any person
employed by the Department who is
authorized to perform a function under
the Act and the regulations in 9 CFR
parts 1, 2, and 3.

APHIS, REAC Sector Supervisor
means a veterinarian or his designee,
employed by APHIS, who is assigned by
the Administrator to supervise and
perform the official work of APHIS in a
given State or States. As used in part 2
of this subchapter, the APHIS, REAC

Sector Supervisor shall be deemed to be
the person in charge of the official work
of APHIS in the State in which the
dealer, exhibitor, research facility,
intermediate handler, carrier, or
operator of an auction sale has his
principal place of business.

Attending veterinarian means a
person who has graduated from a
veterinary school accredited by the
American Veterinary Medical
Association's Council on Education, or
has a certificate issued by the American
Veterinary Medical Association's
Education Commission for Foreign
Veterinary Graduates, or has received
equivalent formal education as
determined by the Administrator; has
received training and/or experience in
the care and management of the species
being attended; and who has direct or
delegated authority for activities
involving animals at a facility subject to
the jurisdiction of the Secretary.

Business hours means a reasonable
number of hours between 7 a.m. and 7
p.m., Monday through Friday, except for
legal Federal holidays, each week of the
year, during which inspections by
APHIS may be made.

Business year means the 12-month
period during which business is
conducted, and may be either on a
calendar or fiscal-year basis.

Carrier means the operator of any
airline, railroad, motor carrier, shipping
line, or other enterprise which is
engaged in the business of transporting
any animals for hire.

Cat means any live or dead cat (Felis
catus) or any cat-hybrid cross.

Class “A" licensee (breeder) means a
person subject to the licensing
requirements under part 2 and meeting
the definition of a “dealer” (§ 1.1), and
whose business involving animals
consists only of animals that are bred
and raised on the premises in a closed
or stable colony and those animals
acquired for the sole purpose of
maintaining or enhancing the breeding
colony.

Class “B" licensee means a person
subject to the licensing requirements
under part 2 and meeting the definition
of a "dealer” (§ 1.1), and whose business
includes the purchase and/or resale of
any animal. This term includes brokers,
and operators of an auction sale, as
such individuals negotiate or arrange for
the purchase, sale, or transport of
animals in commerce. Such individuals
do not usually take actual physical
possession or control of the animals,
and do not usually hold animals in any
facilities. A class “B" licensee may also
exhibit animals as a minor part of the
business.

Class “C" licensee (exhibitor) means
a person subject to the licensing
requirements under part 2 and meeting
the definition of an “exhibitor” (§ 1.1),
and whose business involves the
showing or displaying of animals to the
public. A class “C" licensee may buy
and sell animals as a minor part of the
business in order to maintain or add to
his animal collection.

Commerce means trade, traffic,
transportation, or other commerce:

(1) Between a place in a State and any
place outside of such State, including
any foreign country, or between points
within the same State but through any
place outside thereof, or within any
territory, possession, or the District of
Columbia; or

(2) Which affects the commerce
described in this part.

Committee means the Institutional
Animal Care and Use Committee
(IACUC) established under section 13(b)
of the Act. It shall consist of at least
three (3) members, one of whom is the
attending veterinarian of the research
facility and one of whom is not affiliated
in any way with the facility other than
as a member of the committee, however,
if the research facility has more than
one Doctor of Veterinary Medicine
(DVM), another DVM with delegated
program responsibility may serve. The
research facility shall establish the
Committee for the purpose of evaluating
the care, treatment, housing, and use of
animals, and for certifying compliance
with the Act by the research facility.

Dealer means any person who, in
commerce, for compensation or profit,
delivers for transportation, or
transports, except as a carrier, buys, or
sells, or negotiates the purchase or sale
of: Any dog or other animal whether
alive or dead (including unborn animals,
organs, limbs, blood, serum, or other
parts) for research, teaching, testing,
experimentation, exhibition, or for use
as a pet; or any dog for hunting, security,
or breeding purposes. This term does not
include: A retail pet store, as defined in
this section, unless such store sells any
animals to a research facility, an
exhibitor, or a dealer (wholesale}; or any
person who does not sell, or negotiate
the purchase or sale of any wild or
exotic animal, dog, or cat and who
derives no more than $500 gross income
from the sale of animals other than wild
or exotic animals, dogs, or cats, during
any calendar year.

Department means the U.S.
Department of Agriculture.

Deputy Administrator means the
Deputy Administrator for Regulatory
Enforcement and Animal Care (REAC)
or any other official of REAC to whom
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authority has been delegated to act in
his stead.

Dog means any live or dead dog
(Canis familiaris) or any dog-hybrid
Cr0ss.

Dwarf hamster means any species of
Lamster such as the Chinese and
Armenian species whaose adult body
size is substantially less than that
attained by the Syrian or Golden species
cf hamsters.

Endangered species means those
species defined in the Endangered
Species Act {16 U.S.C. 1531 et seq.) and
es it may be subsequently amended.

Euthanesia means the humane
destruction of an animal accomplished
by a method that produces rapid
unconsciousness and subsequent death
without evidence of pain or distress, or
e method that utilizes anesthesia
produced by an agent that causes
painless loss of consciousness and
subsequent death

Exhibitor means any person (public or
private) exhibiting any animals, which
were purchased in commerce or the
intended distribution of which affects
commerce, or will affect commerce, to
the public for compensation, as
determined by the Secretary. This term
includes carnivals, circuses, animal acts,
2003, and educational exhibits,
exhibiting such animals whether
operated for profit or not. This term
excludes retail pet stores, horse and dog
Iices, organizations sponsoring and all
persons participating in State and
county fairs, livestock shows, rodeos,
field trials, coursing events, purebred
dog and cat shows and any other fairs
or exhibitions intended to advance
agricultural arts and sciences as may be
determined by the Secretary.

_ Exotic animal means any animal not
identified in the definition of “animal”
provided in this part that is native to a
foreign country or of foreign origin or
character, is not native to the United
Stqtes, or was introduced from abroad.

is term specifically includes animals
Such as, but not limited to, lions, tigers,
leopards, elephants, camels, antelope,
dnteaters, kangaroos, and water buffalo,
énd species of foreign domestic cattle,
such as Ankole, Gayal, and Yak.

Farm animal means any domestic
wpecies of cattle, sheep, swine, goats,
‘8mas, or horges, which are normally
énd have historically, been kept and
faised on farms in the United States,
énd used or intended for use as feod or

iber, or for improving animal nutrition,
E;‘Eff{lﬂg. management, or production
c‘f f;locélcy. or for improving the quality
~10od or fiber. This term also includes
uﬂ}ma!§ such as rabbitg, mink, and
C%anhxlla. when they are used solely for
Purposes of meat or fur, and animals

such as horses and llamas when used
solely as work and pack animals.

Federal agency means an Executive
agency as such term is defined in
saction 105 of title 5, United States
Code, and with respect to any research
facility means the agency from which
the research facility receives a Federal
award for the conduct of research,
experimentation, or testing involving the
use of animals.

Federal award means any mechanism
(including a grant, award, loan, contract,
or cooperative agreement) under which
Federal funds are used to support the
conduct of research, experimentation, or
testing, involving the use of animals.
The permit system established under the
authorities of the Endangered Species
Act, the Marine Mammal Protection Act,
and the Migratory Bird Treaty Act, are
not considered to be Federal awards
under the Animal Welfare Act.

Federal research facility means each
department, agency, or instrumentality
of the United States which uses live

animals for research or experimentation.

Field study means any study
conducted on free-living wild animals in
their natural habitat, which does not
involve an invasive procedure, and
which does not harm or materially alter
the behavior of the animals under study.

Handling means petting, feeding,
watering, cleaning, manipulating,
loading, crating, shifting, transferring,
immobilizing, restraining, treating,
training, working and moving, or any
similar activity with respect to any
animal.

Housing facility means any land,
premises, shed, barn, building, trailer, or
other structure or area housing or
intended to house animals.

Hybrid cross means an animal
resulting from the crossbreeding
between two different species or types
of animals. Crosses between wild
enimal species, such as lions and tigers,
are considered to be wild animals.
Crosses between wild animal species
and domestic animals, such as dogs and
wolves or buffalo and domestic cattle,
are considered to be domestic animals.

Impervious surface means a surface
that does not permit the absorption of
fluids. Such surfaces are those that can
be thoroughly and repeatedly cleaned
and disinfected, will not retain odors,
and from which fluids bead up and run
off or can be removed without their
being absorbed into the surface
material.

Indoor housing facility means any
structure or building with environmental
controls housing or intended to house
animals and meeting the following three
requirements:

(1) It must be capable of controlling
the temperature within the building or
structure within the limits set forth for
that species of animal, of maintaining
humidity levels of 30 to 70 percent and
of rapidly eliminating odors from within
the building; and

(2) It must be an enclosure created by
the continuous connection of a roof,
floor, and walls (a shed or barn set on
top of the ground does not have a
continuous connection between the
walls and the ground unless a
foundation and floor are provided); and

(3) It must have at least one door for
entry and exit that can be opened and
closed (any windows or openings which
provide natural light must be covered
with a transparent material such as
glass or hard plastic).

Intermediate handler means any
person, including a department, agency,
or instrumentality of the United States
or of any State or local government
(other than a dealer, research facility,
exhibitor, any person excluded from the
definition of a dealer, research facility,
or exhibitor, an operator of an auction
sale, or a carrier), who is engaged in any
business in which he receives custody of
animals in connection with their
transportation in commerce.

Inspector means any person employed
by the Department who is authorized to
perform a function under the Act and
the regulations in 9 CFR parts 1, 2, and 3.

Institutional official means the
individual at a research facility who is
authorized to legally commit on behalf
of the research facility that the
requirements of 8 CFR parts 1, 2, and 3
will be met.

Isolation in regard to marine
mammals means the physical separation
of animals to prevent contact and a
separate, noncommon, water circulation
and filtration system for the isolatea
animals.

Licensed veterinarien means a person
who has graduated from an accredited
school of veterinary medicine or has
received equivalent formal education as
determined by the Administrator, and
who has a valid license to practice
veterinary medicine in some State.

Licensee means any person licensed
according to the provisions of the Act
and the regulations in part 2 of this
subchapter,

Major operative procedure means any
surgical intervention that penetrates and
exposes a body cavity or any procedure
which produces permanent impairment
of physical or physiological functions.

Minimum horizontal dimension
(MHD) means the diameter of a circular
pool of water, or in the case of a square,
rectangle, oblong, or other shape pool.
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the diameter of the largest circle that
can be inserted within the confines of
such a pool of water.

Mobile or traveling housing facility
means a transporting vehicle such as a
truck, trailer, or railway car, used to
house animals while traveling for
exhibition or public education purpeses.

Nonconditioned animals means
animals which have not been subjected
to special care and treatment for
sufficient time to stabilize, and where
necessary, to improve their health,

Nonhuman primate means any
nonhuman member of the highest order
of mammals including prosimians,
monkeys, and apes.

Operator of an auction sale means
any person who is engaged in operating
an auction at which animals are
purchased or sold in commerce,

Outdoor housing facility means any
structure, building, land, or premise,
housing or intended to house animals,
which does not meet the definition of
any other type of housing facility
provided in the regulations, and in
which temperatures cannot be
controlled within set limits.

Painful procedure as applied to any
animal means any procedure that would
reasonably be expected to cause more
than slight or momentary pain or
distress in a human being to which that
procedure was applied, that is, pain in
excess of that caused by injections or
other minor procedures.

Paralytic drug means a drug which
causes partial or complete loss of
muscle contraction and which has no
anesthetic or analgesic properties, so
that the animal cannot move, but is
completely aware of its surroundings
and can feel pain.

Person means any individual,
partnership, firm, joint stock company,
corporation, association, trust, estate, or
other legal entity.

Pet animal means any animal that has
commonly been kept as a pet in family
households in the United States, such as
dogs, cats, guinea pigs, rabbits, and
hamsters. This term excludes exotic
animals and wild animals.

Positive physical contact means
petting, stroking, or other touching,
which is beneficial to the well-being of
the animal.

Primary conveyance means the main
method of transportation used to convey
an animal from origin to destination,
such as a motor vehicle, plane, ship, or
train.

Primary enclosure means any
structure or device used to restrict an
animal or animals to a limited amount of
space, such as a room, pen, run, cage,
compartment, pool, hutch, or tether. In
the case of animals restrained by a

tether (e.g., dogs on chains), it includes
the shelter and the area within reach of
the tether.

Principal investigator means an
employee of a research facility, or other
person associated with a research
facility, responsible for a proposal to
conduct research and for the design and
implementation of research involving
animals,

Quorum means a majority of the
Committee members.

Random source means dogs and cats
obtained from animal pounds or
shelters, auction sales, or from any
person who did not breed and raise
them on his or her premises.

Registrant means any research
facility, carrier, intermediate handler, or
exhibitor not required to be licensed
under section 3 of the Act, registered
pursuant to the provisions of the Act
and the regulations in part 2 of this
subchapter.

Research facility means any school
(except an elementary or secondary
school), institution, organization, or
person that uses or intends to use live
animals in research, tests, or
experiments, and that (1) purchases or
transports live animals in commerce, or
(2) receives funds under a grant, award,
loan, or contract from a department,
agency, or instrumentality of the United
States for the purpose of carrying out
research, tests, or experiments:
Provided, That the Administrator may
exempt, by regulation, any such school,
institution, organization, or person that
does not use or intend to use live dogs
or cats, except those schools,
institutions, organizations, or persons,
which use substantial numbers (as
determined by the Administrator) of live
animals the principal function of which
schools, institutions, organizations, or
persons, is biomedical research or
testing, when in the judgment of the
Administrator, any such exemption does
not vitiate the purpose of the Act.

Retail pet store means any outlet
where only the following animals are
sold or offered for sale, at retail, for use
as pets: Dogs, cats, rabbits, guinea pigs,
hamsters, gerbils, rats, mice, gophers,
chinchilla, domestic ferrets, domestic
farm animals, birds, and coldblooded
species. Such definition excludes—

(1) Establishments or persons who
deal in dogs used for hunting, security,
or breeding purposes;

(2) Establishments or persons
exhibiting, selling, or offering to exhibit
or sell any wild or exotic or other
nonpet species of warmblooded animals
(except birds), such as skunks, raccoons,
nonhuman primates, squirrels, ocelots,
foxes, coyotes, etc,;

(3) Any establishment or person
selling warmblooded animals (except
birds, and laboratory rats and mice) for
research or exhibition purposes; and

(4) Any establishment wholesaling
any animals {except birds, rats and
mice).

(5) Any establishment exhibiting pet
animals in a room that is separate from
or adjacent to the retail pet store, or in
an outside area, or anywhere off the
retail pet store premises.

Sanitize means to make physically
clean and to remove and destroy, to the
maximum degree that is practical,
agents injurious to health.

Secretary means the Secretary of
Agriculture of the United States or his
representative who shall be an
employee of the Department.

Sheltered housing facility means a
housing facility which provides the
animals with shelter; protection from the
elements; and protection from
temperature extremes at all times. A
sheltered housing facility may consist of
runs or pens totally enclosed in a barn
or building, or of connecting inside/
outside runs or pens with the inside
pens in a totally enclosed building.

Standards means the requirements
with respect to the humane housing,
exhibition, handling, care, treatment,
temperature, and transportation of
animals by dealers, exhibitors research
facilities, carriers, intermediate
handlers, and operators of auction sles
as set forth in part 3 of this subchapter.

State means a State of the United
States, the District of Columbia,
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samod,
or any other territory or possession of
the United States.

Study area means any building room,
area, enclosure, or other containment
outside of a core facility or centrally
designated or managed area in which
animals are housed for more than 12
hours. s

Transporting device means an interim
vehicle or device, other than man, used
to transport an animal between the
primary conveyance and the terminal
facility or in and around the teqmmal
facility of a carrier or intermediate
handler.

Transporting vehicle means any truck,
car, trailer, airplane, ship, or railroad cer
used for transporting animals.

Weaned means that an animal has
become accustomed to take solid food
and has so done, without nursing, fora
period of at least 5 days. i

Wild animal means any animal whi
is now or historically has been fOl{nd n
the wild, or in the wild state, within the
boundaries of the United States, its
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territories, or possessions. This term
includes, but is not limited to, animals
such as: Deer, skunk, opossum, raccoen,
mink, armadillo, coyote, squirrel, fox,
wolf.

Wild state means living in its original,
ratural condition; not domesticated.

Zoo means any park, building, cage,
enclosure, or other structure or premise
in which a live animal or animals are
kept for public exhibition or viewing,
regardless of compensation,

Done in Washington, DC, this 25th day of
August, 1969,

A. Strating,

Acting Administrator, Animal and Plant

Hzalth Inspection Service.

[FR Doc. 8520425 Filad 8-30-89; 8:45 am]
BILLING CODE 3410-34-M
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DEPARTMENT OF AGRICULTURE

SCFRParts 2and 3
[Docket No. 89-131]
RIN 0578-AA18

Animal Welfare

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SummARY: We are amending the Animal
Welfare regulations contained in 8 CFR
part 2, to comply with and implement
the amendments to the Animal Welfare
Act (7 US.C. 2131, et seq.) ("Act")
contained in Pub. L. 99-198, “The Food
Security Act of 1985,” enacted December
23,1985, and to reflect our experience in
administering the regulations. In
addition to rewriting the regulations to
facilitate compliance by making them
easier to understand, we are adding a
new subpart which pertains exclusively
to research facilities, and which
consolidates all of the regulations in
part 2 applicable to research facilities.
The revised regulations also provide
requirements for registration and
licensing under the Act, adequate
Veterinary care, handling, holding
facilities, identification of animals, and
recorckeeping The revised regulations
are necessary to clarify the
responsibilities of regulated persons
under the Act, as amended, and to
Promote animal welfare.
DATES: This final rule shall become
efiegtive October 30, 1989; however, the
portions of the rule which concern or
relate to information collection and
recordkeeping will become effective
Oc‘..ober 30, 1889, upon approval by the
ffice of Management and Budget
(OMB). The information collection
fequirements of this final rule have been

submitted to OMB for review and
approval. The Department has requested
that OMB conclude its review no later
than October 30, 1989. If any portion is
disapproved, notice of disapproval will
be publisked in the Federal Register
prior to that date.

FOR FURTHER INFORMATION CONTACT:
Dr. Dale F. Schwindaman, REAC,
APHIS, USDA, Room 208, 6505 Belcrest
Road, Hyattsville, MD 20782, (301) 436
6491,

SUPPLEMENTARY INFORMATION:
Background

This final rule revises the regulations
contained in 8 CFR 2.1 through 2.130. It
is the result of an intensive effort that
began in 1985 when Congress amended
the Animal Welfare Act (7 U.S.C. 2131,
et seq.) (the Act) in Public Law 99-198,
“The Food Security Act of 1985,” and
directed the Secretary of Agriculture to
promulgate regulations governing the
humane handling, care, treatment, and
transportation of animals by dealers,
research facilities, and exhibitors,
including requirements for exercise of
dogs and a physical environment
adegnate to promote the psychological
well-being of nonhuman primates. The
final rule reflects APHIS's many years of
experience in enforcing the Act and the
Animal Welfare regulations. We
considered many thousands of public
comments in deciding upon the content
of the final rule. Our ongoing
consultation with the U.S. Department of
Health and Human Services, as well as
other Federal agencies concerned with
animal welfare, also contributed
significantly to determining how best to
fulfill our statutory mandate.

Due to the length and complexity of
this document, it is broken down into
general headings and specific
subheadings where appropriate, to
assist the reader. The supplementary
information begins with a brief history
of this rule-making. Next we describe
the changes we have made in the final
rule, both in form and in content. These
changes are based upon our
reconsideration of the proposed
regulations in light of the comments we
received and our consultation with other
Federal agencies. Part 2 has been
reorganized, in part, in this final rule, so
that all requirements imposed upon
research facilities are contained in one
subpart of the regulations. We then
discuss, in detail, how the requirements
imposed upon research facilities under
the final rule differ substantively from
the two previous proposals, and how
they do not. We also describe other
changes we are making to part 2 based
upon our reconsideration of those

provisions. Our response to the
comments we received in response to
the March 15, 1989 revised proposal
follows. Lastly, we address the concerns
raised in the public comment letters and
by Federal agencies regarding our
economic assessments of the cost of
implementing the proposed regulations.

Proposed Rules

The Animal Welfare regulations are
contained in Title 9 of the Code of
Federal Regulations, chapter I,
subchapter A—Animal Welfare, parts 1,
2, and 3 (the regulations). Part 1 provides
definitions of the terms used in parts 2
and 3. Part 2 sets forth the
administrative and instituticnal
responsibilities of regulated persons
under the Act, and part 3 provides
specifications for the humane handling,
care, treatment, and transportation of
animals covered by the Act by regulated
entities.

In two documents published in the
Federal Register, on March 31, 1987 (52
FR 10292-10298 and 52 FR 10298-10322,
respectively), we proposed to revise
parts 1 and 2 of the Animal Welfare
regulations. In addition to the definitions
of terms, the proposed amendments
pertained to licensing of dealers and
exhibitors, and registration of
intermediate handlers, research
facilities, and carriers. The proposed
regulations also set forth requirements
applicable to all regulated entities for
recordkeeping and identification of
animals, holding periods and facilities,
inspections, adequate veterinary care,
and requirements for Institutional
Animal Care and Use Committees as
agents of the research facilities. These
changes were proposed under the
authority of the Animal Welfare Act, as
amended by Congress in 1985. At that
time, we did not publish a proposed rule
to amend part 3—"Standards” of the
regulations.

We solicited comments concerning the
proposal for a 80-day period ending June
1, 1987. The comment period was twice
extended and ended on August 27, 1987.
A total of 7,857 comments were timely
received and considered. Many of the
comments we received stated that it
was difficult to comment upon the
proposals to amend parts 1 and 2 of the
regulations independently of our
proposal to amend the standards in part
3. We have maintained that upon their
publication as final rules, parts 1 and 2
of the regulations can be fully
implemented with the existing standards
in part 3. In response to the comments,
we decided to publish revised proposals
to amend parts 1 and 2 along with our
proposed rule to amend part 3, to assist
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the public in reviewing the proposed
standards in part 3 and to afford the
public an opportunity to comment on the
interrelationship of the definitions and
regulations in parts 1 and 2 with the
proposed standards in part 3.
Accordingly, on March 15, 1989, we
published in the Federal Register three
documents: Docket No. 88-013, a
proposed rule to amend part 1—
“Definition of Terms," (54 FR 10822~
10835); Docket No. 88-014, a proposed
rule to amend part 2—"Regulations,” (54
FR 10835-10897); and Docket No. 87-004,
a proposed rule to amend subparts A
through D of part 3—"'Standards,” (54 FR
10897-10954).

The revised proposals published in
March, 1989, were prepared with the
benefit of the public's comments and
reflected our thinking at that time of
how best to carry out our statutory
mandate and our animal welfare
objectives. Throughout this rule-making
process, however, we have continued
our consideration of alternative means
to implement the complex regulatory
scheme required by the Animal Welfare
Act, as amended, and addressed by the
commenters in response to our initial
proposal. Many of the comments we
received in response to our initial
proposal concerned the administrative
and economic burdens that the
regulations would impose on regulated
persons. These concerns were repeated
in many comments submitted for our
consideration following publication of
the March 15, 1989 revised proposal.

We also continued our consultation,
in accordance with the requirements of
the Act (7 U.S.C. 2145), with the U.S,
Department of Health and Human
Services (HHS) and members of the
Interagency Research Animal
Committee (IRAC), a committee
comprising representatives of Federal
agencies concerned with animal
welfare. Together, we evaluated
different means of reducing the
administrative and recordkeeping
burdens the proposed rules imposed
upon regulated entities without
sacrificing our underlying objectives.
The regulatory and economic burdens
imposed upon the regulated public in
this final rule have been substantially
reduced by harmonizing the
requirements contained in part 2 for
research institutions with those imposed
upon the large number of research
facilities receiving funding under the
Health Research Extension Act of 1985,
Public Law 99-158, wherever consistent
with our statutory mandate.

We believe this final rule provides a
responsible regulatory response to our
statutory mandate. It reflects our

consideration of the interrelationships
between parts 1 and 2 and the standards
in part 3 suggested to us in the
comments we received. We believe
parts 1 and 2 can now be readily
implemented while we continue to
review the public's comments and
consider alternatives concerning the
standards that should be included in
part 3.

Reorganization of Part 2

The 1985 amendments to the Act
affect all regulated entities. However,
the most wide-ranging impact is on
research facilities. As a result of the
amendments, additional institutional
responsibilities are imposed on the
research community, including: The
establishment of institutional animal
committees with inspection and
reporting duties; providing adequate
veterinary care; training of personnel in
animal care and treatment; and
assurances that animal pain and
distress are minimized and that
alternatives to painful procedures are
considered. Both of our proposals to
amend part 2 contained a separate
subpart C, applicable only to research
facilities, which set forth the duties of
the facilities' Institutional Animal Care
and Use Committee (IACUC) and many
institutional responsibilities. In addition,
subpart B set forth the requirements and
procedures for research facilities to
register under the Act, and subpart D—
“Attending Veterinarian and Adequate
Veterinary Care,” imposed specific
requirements on research facilities
regarding the provision of veterinary
care, which were in addition to the
requirements set forth for all licensed or
registered entities. Other regulations in
the proposed rules contained separate
requirements for research facilities as
well, such as requirements for
identification of animals, recordkeeping,
and holding periods.

We have determined that placing all
of these requirements in one subpart of
the regulations would assist research
facilities in understanding their
responsibilities under the regulations,
and would therefore facilitate their
compliance. Accordingly, subpart C is
renamed, “Research facilities,” in the
final rule. It consists of all of the
regulations in part 2 that are applicable
to research facilities. References to
research facilities that were contained
in other subparts of part 2 in the revised
proposal are removed. Although this
results in some duplication in the
regulations in cases where an identical
provision applies to other regulated
entities, we believe it is appropriate to
consolidate the many research facility

requirements in one discrete subpart to
facilitate compliance.

The remaining subparts of part 2
remain substantially as proposed in the
revised proposal for the reasons set
forth in that document and as discussed
below under the general headings,
“Other changes to part 2" and "Public
comments.” Certain sections and
paragraphs have been redesignated as a
result of the reorganization of research
facility requirements.

Subpart C—Research Facilities

Many of the regulations pertaining to
research facilities in the revised
proposal remain unchanged in the final
rule except for their location in the rule
and their numerical designation. Others
were modified to harmonize them with
the guidelines already in place at
federally funded institutions, as
suggested by many commenters and
other Federal agencies. Those facilities
comply with the guidelines set forth in
the Public Health Service Policy on
Humane Care and Use of Laboratory
Animals (PHS Policy). The modified
provisions, as well as those containing
more significant departures from the
1987 and 1989 proposals, are discussed
below, in the order in which they appear
in the final rule.

The following chart provides the
derivation of the sections contained in
subpart C, paragraph by paragraph, to
assist the reader. The sections and
paragraphs listed under the heading,
“Final rule” were derived either
conceptually or specifically from the
corresponding sections and paragraphs
listed under the heading, “Revised
proposed rule.”

Derivation Table

Final rule Revised proposed rule

§ 2.30(a)(1)

§ 2.30(a)(2)...

§ 2.30(a)(3) v

§ 2.30(b) ..

§ 2.30(c)(1) .

§ 2.30(c)(1)(1)

§ 2.30(c)(1) (i)

§ 2.25(a).

§ 2.27(b)(1).
. §2.27(b)(2).
. § 2.35{a)(1), (4).
. § 2.35(a)(2).
. § 2.35(2)(3).
. §2.35(a)(5)(i).
. § 2.35(a)(5)(i1).
. § 2.35(a)(6).

" g 235y, 0, G

. §2.35(b)(1)(). (v} (b}(2i)
((A).

. § 2.30(j).

§ 2.31(b)(1)..
§ 2.31(b)(2)....
§ 2.31(b)(3)(i)..-
§ 2.31(b)(3)(ii) -
§ 2.31(b)(4)...
§ 2.31(c)(1)
§ 2.31(c)(2) .
§ 2.31(c)(3)

§ 2.31(c)(4) .
§ 2.31(c)(5)
§ 2.31(c)(8
§ 2.31(c)(7
§ 2.31(c)(8
§ 2.31(d)(1)...

§ 2.31(d)(1)(i)-..

. §2.35(b)(3).

. § 2.35(b)(3)(i).
. §§ 2.30{a}(4).
2.35(b)(3)(i).
§ 2.25(b)(3)(ii)(A):

2.30(gh
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Final rule Revised proposed rule

Final rule Revised proposed rle

. § 2.30(d), (e)(1).
. §2.30(e)(1)(ii).
. § 2.30(e)(3), (4).
. § 2.30(e)(2).

. § 2.30{e)(9).

. §§ 2.30(a)(4), 2.40(c)(3).

. §8 2.35(b})(3)(ii)(C), 2.40(d).
. § 2.30(e)(6), (8).
. §8 230(e)(8),

§ 2.31(d)(1)(3) .
§ 2.31(d)(1)(iii)
§ 2.31(d)(T) (v}l
§ 2.31(d)(1)(iv)(B)
§ 2.31(d)(1)(iv)(C)
§ 2.31(d)(1)(v)..
§ 2.31(d)(1)(v
§ 2.31(d)(1){vii)
§ 2.31(d)(2)(viii
§ 2.31{d)(2)(ix) .

(ii)(C).
§ 2.31(d)(1)(x)... - §§ 2.30(f), 2.35(b)(3)(ii)(D).
§ 2.31(d)(1)(x)( - § 2.30(1)(1)(i).

§ 231(d)(1)(x)(B) ..
§ 221(d)(1)(x)(C)..
§ 231(d)(1){xd) .

. § 2.30(f)(1)(iv), (v).
. § 2.30(f)(1)(vi).
. §§ 1.1, 240(b).

§ 2.31(d)(2)sene . §2.35(b)(3)(i).

§ 231(d)(3) .

§ 231(d)(4)... . § 2.35(b)(2){i)(D)(3).
§2.31(d)(5).0.e ;

§ 2.31(d)(6).:. . § 2.35(b)(3)(),

§ 231(d)(7).... 2

§ 231(d)(8) e )

§ 2.31(e)(1) .. §2.31

§221(](2) uscommsssssccnse § 2.30(d),

§ 291 (e)(B) i §1.1.

§ 2,.31(8)(8)corvscrermrerernis § 2.35(b)(3)(ii)(A), (E).
§ 2.31(8)(5)soecnessmssesesern §11.

$2.32(R) civeermricirmmsseintens § 2.30(i)(1).

B 232D) it § 2.30(i)(3).

§ 2.32( )] et § 2.300i)(4)(i).

§ 2.32(C){A){i) vsorsesressonsecen § 2.301i)(4)(v).

§ 2.32(C){1)(i1)ersererssesesrees § 2.30(i)(4){vii).
§ 2.32(C)(1){EF): sarvseonsesonces § 2.30(i){4)(viii).

§ 2.32(C)(YEV)seurseomnsiriars § 2.30(i)(4)(x).

§ 2.32(c)(2).... e § 2.30(1)(3)(ii).

§ 2.32(c)(3).... o § 2:30(1)(4)(ix).

§ 2.32{c)(4) ... - § 2.30(i)(4)(iv).

§ 2.32(c)(5) ... v § 2.30(1)(4)(iii).

§ 2.32(¢){5)(i) i § 2.30(1)(4){vii).

§ 2.32(c)(5)(ii) e § 2.30(1)(4)(i1)

§ 2.32(c)(5)(iii) - § 2.30(e)(1)(ii), (D){4)(ii).

§2.32(c}(5)[iv) - 8 2.30(i)(4){vi).

§ 2.33(a) vinens o § 2.40(a).

§ 2.33(a)(1) o § 2.40(c),

§2.33(a)(2) . §§ 2,30, 2.40(e).

§ 2.33(2){3)..cn. o § 2.40(e)(2).

§2.33(b)(1)..ene e § 2.40(b).

§ 2.33(b)(2) e v § 240(c)(3)(iii), (d).

§2.33(b)(3)..... e § 2.40(d).

§2.33(b)(4)..... w8 2.40(c)(3)(1H).

§ 2.33(b)(5)... v § 2.40(c)(3)(iii).

§ 2.35(a)(1).....  §2.35(b)(2)(i), (ii).

§ 2.35(a)[2)..... e § 2.30(g).

§ 2.35(a)(3) e §2.35[b)(2)(1).

§ 2.35(b) veosrves .. §2.76(a).

§ 2.35(b)(1)-(7)... e § 276(a)(1)-(7).

§2.3§[(z)(1)-(3) -« § 2.76(b)(1)~(3).

§ 2.35(d)(1)..... « § 2.76{c)(1).

§ 2.35(d)(2) . § 2.76(c)(2).

§2.Ei.'>;(.e]..,.. « §2.78(d).

R 235(f) < S A §§ 2.30(1), (m), 2.35(b)(2)(i),
2.81.

§ 2.36(8) 1orvieirmeeserrermemmmans § 2.31(a).

§2.36(b)(1)8)... ~ § 2.31(b)(1)~(8).

§2.37(a) w § 2.30(k).

§2.38(a) v §2125.

§ 2.38(b)(1). w § 2.126(a),

§ 2:36(b)(2).

§ 2.38(b)(3). w § 2.126(b).

§ 2.38(c), § 2.127,

§238(d) §2.128.

§ 2.38(e). § 2129,

§ 238(1).. § 2.131(a)

§ 238(3)(1). § 2.50(e)(1)

§ 2.38(g)(2). § 2.50(e)(2)

§2.38(g)(3). § 2.50(d)

§ 2.38(g)(4). § 2.51(a)

§ 238(g)(5). § 2.51(b)

§ 238(g)(0). 8§ 2.52(c), 2.53.

§ 2.38(3)(7). . §2.52,

§ 2.38(8)(8) ovuvrr § 2.54.

2.35(b)(3)(i).

§ 2.38{8)(9) serecermiemrsanresinn § 2.55(a).

.. §2.55(b).

. § 2.55(c).

. § 2.55(d).

.. § 2.79({a), (b), (d).
. § 2.102(b).

. §2101(c).

. §2100.

. §2132(d).

. §2.60.

Section 2.30 Registration

Section 2.30 of the final rule sets forth
registration requirements and
procedures for research facilities.
Except for replacement of the term,
“Area Veterinarian in Charge,” with
“"APHIS, REAC Sector Supervisor,” the
registration requirements remain
unchanged from the March 1989
proposal. This change reflects an
internal agency reorganization within
the Animal and Plant Health Inspection
Service (APHIS) which created the
Regulatory Enforcement and Animal
Care organizational unit (REAC). REAC
is charged with responsibility for
administering and enforcing the Animal
Welfare Act and regulations, This term
is defined in the final rule to amend part
1—"Definition of Terms," a related
document published elsewhere in this
issue of the Federal Register.

Section 2.31 Institutional Animal Care
and Use Committee (IACUC)

As explained in detail in the revised
proposal, we received many comments
from the research community expressing
concern that the Institutional Animal
Care and Use Committee (IACUC or
Committee) and attending veterinarian
were allocated too much responsibility
and authority, so that they functioned, in
effect, as enforcement agents for APHIS.
In response to those comments, we
revised the proposed rule by
reorganizing the provisions of §§ 2.30
and 2.35 to clarify that the duties
performed by the IACUC and the
attending veterinarian to ensure
compliance with the regulations are
ultimately the responsibility of the
research facility, and that the research
facility must provide them with
adequate authority to carry ont their
functions,

Despite these modifications, it has
become evident to us, through our
further censideration of the comments
received and continued consultation
with HHS, that research facilities should
be accorded greater flexibility in
determining how best to ensure
compliance. Research facilities vary
greatly in size, in the number of animals
they handle, and in the number of

personnel they employ. Due to these
variations, rigid administrative
requirements would be inappropriate for
all research facilities, and they should
be permitted to develop procedures that
satisfy the requirements of the Act and
correspond to their operations. We
agree that a more flexible approach will
achieve the Act's objectives at lower
cost to research facilities, many of
which already maintain internal review
and reporting mechanisms, such as
those required under the PHS Policy,
than would be incurred under the
revised proposal. The mechanisms
employed must allow us to inspect for
and verify compliance, however, as
under the proposed rules. We have
therefore modified the provisions
regulating the manner in which a
research facility, through its Committes,
carries out its statutorily assigned duties
so that research facilities have the
necessary flexibility to develop internal
procedures which are best suited for
their particular needs. Research
facilities are ultimately responsible for
complying with the Act and regulations,
and must ensure that the procedures
they adopt, including those of the
Committee, are an effective means of
satisfying their obligations.

Changes reflecting greater flexibility,
as well as other modifications to the
Committee’s functions, are explained in
detail in this section, in the order in
which they appear in the final rule. Due
to the redesignation of sections and
paragraphs in the final rule, we have
included the source paragraph from
which the final rule is derived, where
appropriate, to assist the reader. The
source section number refers to the
corresponding provision in our initial
proposal or the revised proposed rule of
March 1989.

Committee Membership

Section 2.31(a) (revised proposal
§ 2.30(b)) of the final rule requires that
the Chief Executive Officer of the
research facility, rather than the
“research facility” itself, as required in
the proposed rule and revised proposal,
appoint an Institutional Animal Care
and Use Committee. This change is
made to more accurately reflect the
statutory language (7 U.S.C. 2143(b)(1)).

We are revising the requirement that
the attending veterinarian for the facility
be a member of the Committee. Section
2.33(a)(3) of the final rule requires that
the attending veterinarian for the facility
be a voting member of the Commitiee,
except that facilities that employ more
than one Doctor of Veterinary Medicine
(DVM) may use another DVM with
delegated program responsibility as the
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DVM member of the Committee.
Accordingly, § 2.31(b)(3)(i) of the final
rule (revised proposal § 2.35(a)(5)(i}) is
revised to provide that at least one
member of the Committee shall be a
Doctor of Veterinary Medicine with
training or experience in laboratory
animal science and medicine. This
change continues to fully satisfy the
provisions of the Act, as amended (7
U.S.C. 2143(b)(1)(A)), and is consistent
with the PHS Policy. It may in fact be
preferable at larger institutions where
the attending veterinarian’s clinical
respongibilities are a full-time concern.
At many larger institutions, the volume
of animal subjects and animal sites
under the Committee's purview results
in the veterinarian member of the
Committee filling an administrative,
rather than clinical, role. We believe
that a Doctor of Veterinary Medicine,
other than the attending veterinarian,
can be an appropriate representative for
animal care and medical concerns as
long as he or she has training or
experience in laboratory animal science
and medicine.

The final rule does not contain a
requirement that the research facility
maintain an up-to-date list of Committee
members indicating their degrees,
position, and qualifications. We had
required that this information be
maintained by the attending
veterinarian and available to us for
inspection (revised proposal
§ 2.35(a)(7)). This information is
available to us through a variety of
sources and through the Chief Executive
Officer of the research facility who is
responsible for appointing qualified
members to the Committee. Therefore,
this recordkeeping requirement can be
removed without affecting the ready
availability to us of this information.

Committee Functions

The final rule sets forth the functions
that the Committee shall perform, “as an
agent of the research facility” (final rule
§ 2.31(c)). We have added this language
to allay the commenters’ concerns that
under the proposed rules, the Committee
would operate as an enforcement agent
for APHIS. It was never our intent that
the Committee carry out APHIS's
regulatory responsibilities. Rather, the
Committee is intended to function in an
oversight and clearing-house capacity to
assist the facility in maintaining
compliance with the Act and
regulations. As stated in the
supplementary information
accompanying the revised proposal, it is
“our intent that institutions act through
[the Committee and attending
veterinarian] while remaining ultimately
responsible.” (54 FR 10838)

1. Semi-annual review and evaluation.
We are retaining the requirement in the
final rule for Committee review and
evaluation at least once every 6 months
of activities involving animals (final rule
£§ 2.31(c) (1) and (2)). The revised
proposal would require, as part of the
inspection of all animal study areas and
facilities, that the Committee review “all
practices and procedures involving pain
to animals” and “the condition of all
animals, in order to ensure compliance
with the provisions of the Act to
minimize pain and distress to the
animals.” (Revised proposal
§ 2.35(b)(1)(i) (A) and (B)). We have
simplified the final rule by requiring that
the Committee inspect all of the
research facility's animal facilities,
including animal study areas (see
companion docket 89-130, published
elsewhere in this issue of the Federal
Register for the definition of “study
area”), and that it review the facility's
program for humane care and use of
animals. The requirement that the
Committee use title 9 of the Code of
Federal Regulations, chapter I,
subchapter A—Animal Welfare, as the
basis for its inspection, is continued in
the final rule. There is no need to specify
that the twice yearly review include a
review of painful procedures, since they
are necessarily subsumed in the reviews
of a facility’'s program for humane care
and use of animals and of all animal
facilities and study areas. Specific
reference to painful procedures and the
condition of animals was based upon
the language of the Act and its emphasis
on minimizing animal pain and distress
(7 U.S.C. 2143(b)(3)). However, as all
animal facilities and study areas must
be inspected at least once every 6
months under the final rule, we believe
this simplification of the regulations
accomplishes the same result. In
addition, the Committee's review every
6 months of the facility's program for
humane care and use of animals will
include review of provisions requiring
that pain and distress are minimized,
and Committee inspection will
determine whether the activities are in
compliance.

Revised proposal § 2.35(b)(1)(iii)
would allow research facilities to apply
to the Administrator for an exemption
from the twice yearly Committee
inspection requirements for animal
study areas where the animals are
studied in their natural environment and
the study area prohibits easy access.
Members of the IRAC stated that the
requirement to apply for an exemption
for field studies would be burdensome,
and that as a practical matter, it would
be impossible to hold field sites to the

same regulatory standards and
requirements as dedicated surgical
facilities and laboratories.

We agree that it may be impractical
and burdensome for research facilities
to send their Committees to field sites to
conduct inspections and observe subject
animals in their natural habitat. In some
instances, it may be impossible for the
Committee members to observe the
condition of the animals if the animals'
instincts are to avoid being seen. The
Animal Welfare Act, as amended, is
primarily intended to promote the
humane care and treatment of animals
used in biomedical research under
captive or laboratory conditions, Subject
animals that are studied in their natural
habitat would not require the same level
of protection as captive animals. We are
therefore providing in § 2.31(c)(2) of the
final rule that research facilities may
determine whether their Committee will
inspect animal areas containing free-
living wild animals in their natural
habitat, and we are deleting the
requirement that research facilities
apply to the Administrator for an
exemption (revised proposal
§ 2.35(b)(1)(iii)). We are exempting
inspection of such areas in the
regulations rather than requiring an
application for an exemption. However,
animals studied at field sites in research
activities involving some form of
surgical intervention or invasive
procedure, or that harm or materially
alter their behavior, must be conducted
in accordance with the regulations, and
the Committee must review any such
proposed activity. Field studies, as
defined in part 1 of the regulations (see
companion docket No., 89-130, published
elsewhere in this issue of the Federal
Register), are exempt from Committee
review,

Committee inspection reports must be
submitted to the Institutional Official
under the final rule (§ 2.31(c)(3)). The
revised proposal would reguire ﬂiql the
Committee also provide a copy of its
report to the administrative unit
representative (revised proposal
§ 2.35(b)(2)(ii)(B)). The research f'fmxlxty
is responsible for ensuring compliance
with the regulations and for correcting
deficiencies. For this reason, we are
removing the proposed additional
requirement in the final rule. The
research facility is left to determine
what additional administrative reportin
steps are necessary for it to ensure
compliance, and may include providing
a copy of the Committee report to the
administrative unit representative &8
part of its internal procedures.

In response lo numerous con}mems
we received following publication of the
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March 1987 proposal, we revised the
propesed regulations to allow greater
flexibility to Committees in performing
the requisite twice yearly inspections.
The revised proposal would allow
subcommittees to perform inspections,
as provided unider the PHS Policy,
however, we added the requirement that
all inspections be completed within 30
days of commencing the first inspection,

After further consideration of those
comments and further consultation with
HHS, we have decided that even greater
flexibility is warranted so that the
Committee, as an agent of the facility,
can determine the best means of
conducting and completing the
necessary evaluations, based upon the
particular circumstances of the research
facility. Some institutions maintain
dozens or even hundreds of animal
study areas and hundreds of animals. At
those institutions, Committee
responsibilities may require nearly all of
the Committee members’ time, even
though membership on the Committee
may be in addition to, and not instead
of, their daily work responsibilities.

The Act specifies that semi-annual
inspection is one of the principal formal
actions required of the Committee. It
also specifies that a quorum of the
Committee is required for all such
formal actions (7 U.S.C. 2143(b)(2)). We
believe it is appropriate to allow the
Committee to determine its own
methodology and timetable for
conducting inspections and reviews
subject to the requirements of the Act.
The Committee must conduct their
inspections at least once every 8
months, however, and their reports will
be subject to examination by APHIS
upon inspection. In this manner, we will
be able to determine whether the means
selected by the Committee for the
conduct of twice yearly evaluations
meets the requirements of the statute
and the regulations, The research
facilities remain ultimately responsible
for ensuring compliance with the statute
and regulations, and, therefore, must
ensure that their Commitiees are
performing their statutory and
regulatory duties properly.

In our revised proposal, we sought to
satisfy the Act's requirements through
the use of subcommittees which would
present their findings to a quorum of the
C‘ommittee for approval. In addition to
allowing the IACUC to appoint
subcommittees to conduct evaluations,
under the terms of the final rule the
Committee will alsc be permitied the
Optgon of inviting ad hoc consultants to
assist in conducting evaluations.
Committees may find that using
consultants to assist them in fulfilling

their responsibilities is beneficial where
the consultants have particular
knowledge or expertise not otherwise
represented on the Committee.

As we noted above, the semi-annual
inspection is a vital formal action of the
Commitlee, and the Committee, as an
agent for the research facility, is
responsible for the conduct of the
inspection and the contents of the report
as provided in § 2.31(c)(3) of the final
rule. A majority of Committee members
must review and sign the report, and it
must include any minority views. We
believe the final rule provides the
Committee with additional flexibility to
determine the best means of satisfying
the statutory requirement. We have
modified the reporting requirements in
the final rule to allow the Committee to
update its report every 6 months (final
rule § 2.31(c)(3)). This provision will
prove useful for those activities that are
ongoing and therefore are repeatedly
inspected, and will relieve some of the
reporting burden that would be imposed
upon the Committee under the revised
proposed rule.

The proposed rules would require that
the Committee's inspection report
contain certain information that is not
specifically mandated by the Act. We
are revising the reporting requirements
in the final rule so that they satisfy both
section 13(b)(4) of the Act (7 U.S.C.
2143(b)(4)) and the PHS Policy
requirements. Institutions that perform
federally funded research under the
Health Research Extension Act are
already subject to the Committee
reporting requirements of the PHS Policy
and therefore will not have increased
reporting requirements.

The modifications we are making
concerning the content of the
Committee's report do not affect the
substantive elements of the report that
are critical for ensuring compliance with
the regulations. Section 2.31(c)(3) of the
final rule requires that the Committee
report describe the nature and extent of
the research facility’s adherence to the
regulations; identify specifically any
departure from the regulations and state
the reasons for each departure;
distinguish significant deficiencies
(those that are or may be a threat to the
health or safety of the animals) from
minor ones, and set forth a reasonable
and specific plan and schedule,
including dates, for correcting each
deficiency. Failure to adhere to the plan
and schedule for remedying significant
deficiencies shall be reported in writing
by the Committee to APHIS and to any
Federal funding agency through the
research facility's institutional Official.
As under the revised proposal (revised

proposal § 2.35(b)(2)(i)(B)), the
Committee's report must be signed by a
majority of Committee members and
must include any minority views of the
Committee. We believe the report will
be an effective tool for providing
information to both the research
facilities and to APHIS, and that
providing uniformity in reporting
requirements for institutions receiving
Federal funding will reduce their
administrative and reporting
requirements.

We are removing the requirement
contained in revised proposal
§ 2.35(b)(2)(i) that the Committee must
file its inspection report within 10
business days of completing its
inspection of all animal areas. Upon
reconsideration of this requirement we
have determined that it may not be
practical or feasible at large institutions
with many animal study areas or at
research facilities having more than 3
Committee members, since it may not be
possible for those facilities to
consolidate all the required information
into one report within 10 days.
Furthermore, at many institutions the
IACUC meets once each month to
consider Committee business, and their
scheduled meeting may not coincide
with a rigid 10-day requirement. In the
revised proposal of March 1989, we
explained that the 10-day time period
was desirable to ensure that inspection
information is kept on file and current.
The IACUC, as an agent of the facility,
is responsible for the evaluation and
report; however, research facilities are
responsible for ensuring compliance
with the Act and the regulations at all
times, and for ensuring that the twice
yearly evaluations are properly
conducted. Accordingly, if upon
inspection, we determine that a
Committee has not conducted its
evaluations and prepared evaluation
reports as required by the regulations,
we could allege, in an enforcement
proceeding, that the research facility is
in violation of the regulations. We
believe that the provisions contained in
the final rule concerning the
Committee's reporting requirements will
satisfy the statutory objectives and
ensure compliance with the Act and
regulations. '

The proposed requirement for
deficiency notification reports and the
30-day correction period are removed
from the final rule. We received
numerous comments objecting to this
requirement, as originally proposed in
the March 1987 proposal. Many
commenters stated that a fixed 30-day
correction period was inappropriate. We
revised this requirement in the March
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1989 revised proposal to require that
notification of a deficiency be reported
to the CEO or institutional official, since
the research facility is responsible for
assuring compliance, within 1 business
day of discovery, and to clarify that the
30-day period runs from notification. We
also added a 5-day notification period
following expiration of the 30-day
correction period for notifying APHIS
and any Federal funding agency if the
deficiency remained uncorrected.
Finally, as under the PHS Policy, the
revised proposal would allow the
Committee to suspend an activity by
withdrawing its approval due to
noncompliance with an approved
activity, formerly referred to as the
animal care and use procedure or
ACUP.

The rationale underlying the proposed
requirements for prompt notification to
the facility, the fixed 30-day correction
period, and prompt notification to
APHIS in the event of noncorrection,
was to help ensure timely relief for
animals found suffering due to
noncompliance with the regulations. We
have continued to explore alternative
means of assuring that deficiencies are
corrected within a reasonable and
appropriate timeframe, and have
pursued this issue with other Federal
agencies concerned with animal
welfare. Members of the IRAC were
concerned that the 30-day correction
period may not be uniformly appropriate
for all deficiencies. They stated that the
Committee, having observed the
deficiency, is in the best position to
determine the appropriate amount of
time that should be allowed for
correcting any deficiency found during
an inspection. We agree with the IRAC
suggestion and are revising the final rule
to provide that the Committee shall set
forth in its evaluation report a specific
plan and schedule, with dates, for
correcting deficiencies. We are
maintaining the requirement that
uncorrected significant deficiencies
must be reported, in writing, to APHIS
and funding Federal agencies; however,
we are revising the regulations to allow
the Committee 15 days to notify the
Administrator and any funding Federal
agency so that the Committee will have
sufficient time to complete the necessary
paperwork, We are also maintaining the
Committee's authority to suspend an
activity for noncompliance. Upon
implementation, these provisions will
provide an effective mechanism for
ensuring that suffering animals are given
prompt relief.

Research facilities will continue to be
responsible for ensuring that corrective
action is taken in a timely manner, in

accordance with their responsibility for
compliance with the Act and the
regulations. Committee reports must be
submitted to the Institutional Official
under § 2.31{c)(8) of the final rule, and
must be maintained by the research
facility. They must also be available to
APHIS upon request. This will allow us
to review the timeframes set by the
Committee for correcting deficiencies,
and to determine whether they are
reasonable and appropriate.

2. Review and investigation of
complaints. We initially proposed in
March 1987, that the Committee must
establish a reporting procedure whereby
laboratory or research facility personnel
or employees could report violations of
the Act or regulations, including
problems, deviations, or deficiencies in
animal care or use. We revised this
requirement in § 2.30(j) of the March
1989 revised proposal by placing this
responsibility on the research facilities,
since they are ultimately responsible for
compliance.

We are removing this requirement in
the final rule, as explained in greater
detail below, and are requiring that
research facilities provide training to
personnel in methods of reporting
deficiencies (7 U.S.C. 2143(d)(4)). The
requirement for this training is
contained in § 2.32(c)(4) of the final
regulations.

We are continuing to require that the
Committee, as an agent of the research
facility, review, and, if warranted,
investigate concerns involving the care
and use of animals at the research
facility (final rule § 2.31(c)(4); revised
proposal § 2.30(j)). We are expanding
this requirement, however, to include
review, and if warranted, investigation
of complaints received from the public,
in addition to those received from
facility personnel and employees. In
amending the Act, Congress
acknowledged the importance of public
concern for the care and treatment of
laboratory animals (7 U.S.C. 2131). We
believe that it is important and
appropriate that research facilities be
responsive to the public, and consider
complaints made directly to a facility.

We are removing the requirement that
the Committee prepare and file a formal
report of these investigations at a
central location at the research facility,
as required by revised proposal § 2.30(j).
The research facility must maintain
documentation of the Committees'
reviews and investigations conducted in
response to complaints received in order
to demonstrate its compliance with
these regulations, however. In the final
rule, the research facility may determine

the form and method of such
documentation.

3. Recommendations, We are adding
to the final rule a provision that will
require that the Committee make
recommendations to the Institutional
Offical regarding any aspect of the
research facility's animal program,
facilities, or personnel training, as part
of the Committee's functions (final rule
§ 2.31(c)(5)). We believe it is appropriate
to impose this responsibility upon the
Committee, as an agent of the facility,
since it conducts first-hand observation
of the implementation of the research
facility’s animal care program. The
research facility is responsible for
implementing Committee
recommendations in order to bring the
facility into compliance with the Act
and regulations.

4, Review and approval of proposed
activities, Under the final rule, the
Committee is authorized to review and
approve, require modifications in, or
withhold approval of those components
of proposed activities involving animals
that are related to the care and use of
animals (final rule § 2.31(c)(6)) and
significant changes to those activities
(final rule § 2.31(c)(7)). These provisions
incorporate the prohibition contained in
revised proposal § 2.35(b)(3)(i) which
states that “[n]o research, testing, or
teaching involving warm-blooded
animals covered by the Act performed
by a facility's personnel at any location
shall commence prior to approval of the
[animal care and use procedure] of the
research, testing, or teaching by the
Committee * * *." The language of the
final rule reflects that used in the PHS
Policy in order to harmonize our mutual
requirements, however its substantive
import remains unchanged. As
explained in greater detail in docket No.
89-130, part 1—"Definition of Terms,”
the term “activity" is used in the final
rule instead of “animal care and use
procedure” or “ACUP"” to conform .the
term with that used in the PHS Policy.

Following our initial proposal, we
received numerous comments objecting
to the requirement for Committee review
of animal care and use procedures s
exceeding our statutory authority. For
the reasons set forth in the
supplementary information
accompanying the revised proposal (54
FR 10848-10849), we continue to l?ehe‘\'e
that ample statutory authority exists ior
requiring Committee review of all
proposed activities for the care and use
of animals, and that such review is
necessary in order to fulfill the intent of
the Act. Committee review and aqu“’?
is also required under the PHS Punsy for
all research facilities receiving funcs
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under the Health Research Extension
Act of 1985. We believe that this
requirernent should be uniformly applied
to all research facilities, as Congress
intended.

Our initial proposal of March 1987,
would require Committee approval of all
painful procedures. As part of the
approval process, the Committee would
be required to ensure that a proposed
activity (referred to as a “protocol” in
that document) contained provisions for
acceptable and proper animal care,
treatment, practices, methods, and use
of pain-relieving drugs (initial proposal
§ 2.35(b)(3)(i1)). Committee approval
would be conditioned on the “protocol”
containing certain measures and
precautions to minimize animal pain and
distress unless scientifically necessary
and justified in the proposal, and to
assure adequate veterinary care. The
Committee would be required to obtain
written assurances from the principal
investigator that alternative procedures
were considered and that the
experiment was not unnecessarily
duplicative (initial proposal
§ 2.35(b){3)(11i)~(v)).

The Committee would also be
responsible under the initial proposal for
the following: (1) Requiring that the
principal investigator consult with the
attending veterinarian in planning a
painful procedure and during it; (2)
requiring that the principal investigator
provide for the use of pain-relieving
drugs in accordance with the attending
veterinarian's recommendations; (3)
requiring that pre-surgical and post-
surgical care be provided in accordance
with the attending veterinarian’s
instructions and veterinary medical and
nursing procedures; (4) requiring that all
aseptic survival surgeries be performed
under aseptic conditions by trained
personniel; (5) prohibiting the use of
paralytic drugs without anesthesia: and
(8) prohibiting the withholding of pain-
relieving drugs except when
scientifically necessary and approved
by the Committee and attending
Veterinarian, The Committee would

ave to assure that no animal would be
used in more than one major operative
experiment from which it was allowed
to recover except as provided in the
regulations. The Committee would allow
exceptions to the Animal Welfare
regulations when necessary for
accomplishing the research design and
explained in detail, in writing, by the
principal investigator. (See initial
Proposal § 2.35(b)(8) (vi), (vii) and
2.35(c)).

In the March 1989 revised rule, we
:;a!ed that many commenters objected

at the regulations, ag initially

proposed, would place too much
authority on the Committee and the
attending veterinarian. In the
supplementary information
accompanying the revised proposal, we
stated that the statute and the legislative
history of the 1985 amendments to the
Act supported our initial proposal to
impose certain duties and
responsibilities on the Committee and
the attending veterinarian (54 FR 10845).
We also noted our agreement with the
commenters that the ultimate
responsibility for those duties lies with
the research institutions themselves. We
revised the proposed rule accordingly, to
place respousibility on the research
facilities except where specifically
reserved to the Committee or attending
veterinarian by the Act.

We have continued our consideration
of the allocation of authority and
responsibilities under the Act. We
persist in the view that the research
facility is ultimately responsible for
assuring that it is in compliance with the
Act and regulations. As previously
stated in this document, we believe that
the Committee, as an agent for the
facility, is best situated to carry out
many of the research facility’s
responsibilities under the Act. The
research facility must provide the
Committee with sufficient authority to
carry out the duties delegated to it under
the regulations, in order to ensure that it
is in compliance.

The final rule is revised to reflect that
the Committee, as an agent of the
research facility, shall review the animal
care and use components of proposed
activities to determine that they are in
accordance with the regulations unless
justification for a departure is presented
by the principal investigator in writing
(final rule § 2.31(d)). As previously
discussed, field studies, as defined in
Part 1 of the regulations {see companion
docket No. 89130, published elsewhere
in this issue of the Federal Register) are
exempt from Committee review. The
requirements that would be imposed
upon research facilities under the
revised proposal when they engage in
potentially painful procedures shall be
carried out by the Committee in
reviewing all proposed activities
involving animals. Accordingly, revised
proposal § 2.30(e)(10), requiring that
each research facility that engages in
any practice or procedure that might
reasonably be expected to be a painful
procedure establish a written policy to
ensure compliance with those
requirements, and § 2.30(f), requiring
that each research facility establish a
written policy which assures that no
animal is used in more than one major

operative experiment from which it is
allowed to recover, are removed.

This modification to the final rule will
allow research facilities greater
flexibility in carrying out their
responsibilities under the Act through
their Committee, and will ensure that
proposed activities are subjected to
close scrutiny, as contemplated by the
Act and the proposed regulations. The
Committee can develop mechanisms for
covering the various elements that must
be addressed in conducting their review,
however, Committee activities must be
reflected in their records in accerdance
with § 2.35 of the final rule, and
available for APHIS inspection. We
have conformed the language of the final
rule with that of the PHS Policy as it
pertains to Committee review of
proposed activities involving animals, as
part of our effort to harmonize our
mutual requirements.

We describe below the requirements
that must be satisfied for the Committee
to approve a proposed activity or a
proposed significant change in an
ongoing activity under § 2.31(d) of the
final rule,

(a) Procedures involving animals must
avoid or minimize discomfort, distress,
and pain to the animals (final rule
§ 2.31(d)(1)(i)). Revised proposal
§ 2.35(b)(3)(ii)(A) would have required
that functional or sensory impairment be
minimized, in addition to animal pain
and distress in order for the Committee
to approve a proposed activity.

The term “discomfort” in the final rule
includes a broad range of uncomfortable
sensations, including functional or
sensory impairment. We consider this
modification to be a nonsubstantive
conforming change.

(b) Alternatives to procedures that
may cause more than momentary or
slight pain or distress to the animals
must have been considered, and the
principal investigator must provide a
narrative description, in writing, of the
methods and sources that were used to
determine that alternatives were not
available. This requirement is derived
from revised proposal § 2.30(d). In
addition, revised proposal § 2.30{e)(1)
would have required that the principal
investigator provide written assurance
to the Committee that alternative
procedures were considered and found
not suitable; and indicate what
information sources were considered,

We have modified the requirement
concerning consideration of alternative
procedures to allow research facilities
greater flexibility in devising internal
procedures for their principal
investigators to follow, which simplify
their task of indicating what sources
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were consulted. The principal
investigator must provide a written
parrative of the sources consulted, such
as biological abstracts, Index Medicus,
the Current Research Information
Service (CRIS), and the Animal Welfare
Information Center that is operated by
the National Agricultural Library. We
believe that in fulfilling this requirement,
Committee members will discuss these
efforts with the principal investigator in
reviewing the proposed activity, We
also believe that consideration of
alternatives will be discussed during
Committee meetings where proposed
activities are presented for approval,
and made part of the meeting minutes. If
the Committee determines that the
written narrative prepared by the
principal investigator provides adequate
assurance that alternatives were
considered, the Committee's meeting
minutes need only reflect this
determination. Committee meeting
minutes will be available for APHIS
inspection to determine whether
alternatives were in fact discussed, and
the written narrative of information
gources consulted will be made part of
the Committee's record. Research
facilities will be held responsible if it is
subsequently determined that an
alternative procedure was available to
accomplish the objectives of the
proposed experiment. Therefore, the
Committee, as an agent of the facility,
must satisfy itself that alternatives were
cdequately considered. We believe that
the Act's cbjectives will be satisfied
tiirough this Committee review process.

(c) Similarly, the principal investigator
must provide written assurance that the
proposed activities do not unnecessarily
duplicate previous experiments (final
rule § 2.31(d)(1)(iii)). Revised proposal
§ 2.30(e)(1)(ii) would have required that
the written assurance indicate what
information sources were consulted,
what other procedures were considered,
and what techniques will be used to
minimize pain and discomfort to
animals.

Under the final rule, research facilities
are allowed flexibility in devising their
own internal procedures for principal
investigators to follow in preparing their
written assurance. As stated above, we
believe that the Committee will explore
the efforts underlying the assurance
with the principal investigator to
determine whether a reasonable good
faith effort was made by the principal
investigator in determining that a
proposed experiment is not
unnecessarily duplicative, As is the case
in determining whether alternative
procedures were available, the
Committee, as an agent of the facility,

must be satisfied with the assurance.
The assurance will be made part of the
Committee record in accordance with

§ 2.35 of the final rule, as will
Committee deliberations concerning the
proposal, and are therefore available for
APHIS inspection. Research facilities
will be held responsible if it is
subsequently determined that an
experiment is unnecessarily duplicative
and that a good faith review of available
sources would have indicated as much.

{d) If a procedure may cause more
than momentary or slight pain or
distress to the animals, it must be
performed with appropriate pain-
relieving drugs, unless withholding of
such drugs is justified for scientific
reascns, in writing, and continues only
for as long as necessary; the atiending
veterinarian or a designee shall be
consulted in planning the proposed
activity; and it must not include the use
of paralytics without anesthesia.

These provisions are set forth in
§ 2.31(d)(1)(iv) of the final rule and,
except as explained below, are
nonsubstantive modifications of the
revised proposal (revised proposal
§§ 2.30(e) (3). (4); 2.30(e)(2); and
2.30(e)(2); and 2.35(b)(3)(ii)(E)) to
conform the language of the final rule
with that found in the PHS Policy and to
reflect the Committee's review functions
under the final rule. The use of
appropriate pain-relieving drugs and
requirement for consultation with the
attending veterinarian will ensure that
the drugs are administered in
accordance with their accepted and
established use. These responsibilities
were assigned to the research facility
under the revised proposal. As
previously explained, we have
reassigned these responsibilities to the
Committee in the final rule, to carry out
as an agent of the facility.

The revised proposal would
specifically require that the research
facility ensure that the attending
veterinarian is allowed access to all
animal and research areas at any time
during actual research involving a
potentially painful procedure (revised
proposal § 2.30(¢)(2)). This language
does not appear in the final rule. The
research facility is responsible under
§ 2.33 of the final rule for ensuring that
adequate veterinary care is provided,
and that the attending veterinarian has
appropriate authority to ensure that
adequate veterinary care is provided.
This would necessarily require that the
attending veterinarian have access to
animal study areas in order for the
research facility to ensure its
responsibilities are satisfied. In
addition, the attending veterinarian or

his or her delegated representative may
be the Doctor of Veterinary Medicine
member of the Committee, and would be
assured access to all animal study areag
in that capacity.

(e) Animals that would otherwise
experience severe or chronic pain or
distress that cannot be relieved will be
painlessly euthanized at the end of the
procedure, or during the procedure, if
appropriate. This requirement is added
to the final rule to reduce animal
suffering, pain, and distress.

(f) The living conditions of animals
must be appropriate for their species, in
accordance with the standards of part 3,
and contribute to their health and
comfort. The attending veterinarian or
other trained, experienced scientist will
direct proper housing, feeding, and
nonmedical care. The revised proposal
would require that the research facility
ensure that animals are housed and
cared for in accordance with the
regulations in 8 CFR, chapter 1,
subchapter A (revised proposal
§ 2.30(a)(4)). It also would require that
any deviations from the regulations be
fully explained by the principal
investigator and approved by the
Committee.

We are allowing someone other than
the attending veterinarian to direct the
housing, feeding, and nonmedical care
of the animals as long as that individual
has training and experience in the
species being maintained or handled.
We believe that such an individual is
qualified to supervise nonmedical
aspects of care. Medical care must be
provided as necessary by a qualified
veterinarian under final rule
§ 2.31(d)(1)(vii).

(g) Activities that involve surgery
must include appropriate provision for
pre-operative and post-operative care of
animals in accordance with current
established veterinary medical and
nursing practices. This requirement
modifies revised proposal § 2.30(e)(8)
which would require that all pre-
procedural, procedural, and post-
procedural care be provided by
personnel in accordance with the
instructions of the attending )
veterinarian and established veterinary
medical and nursing procedures. BY not
requiring the direct involvement of the
attending veterinarian in all matters
relating to medical care, research -
facilities are accorded greater flexibility
under the final rule in providing care.
However, they are responsible for
ensuring that adequate veterinary care
is provided. As modified, this
requirement satisfies the statutory
mandate that a doctor of veterinary
medicine be consulted in planning an}
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procedure that could cause pain to
animals and that adequate veterinary
care be provided (7 U.S.C. 2143(a)(3) (A)
and (C)).

Section 2.31(d)(1)(ix) of the final rule
modifies the requirement that would be
imposed upon research facilities under
revised proposal § 2.30(e)(7) (and upon
the Committee, in part, in revised
proposal § 2.35(b)(3)(ii)(B)) that survival
surgeries be conducted only in facilities
intended for that purpose, under aseptic
conditions using aseptic techniques.
Under the final rule, the requirement for
a dedicated surgical area applies to
major operative procedures conducted
on animals other than rodents, however
all survival surgery or operative
procedures must be done under aseptic
conditions using aseptic procedures.
There i8 no statutory requirement that
procedures be performed in dedicated
surgical areas. However, we believe it is
advisable to require such areas when
surgical procedures are performed on
larger animals to reduce the risk of
infection. Surgeries performed on
rodents typically require limited,
contained work space, and therefore can
be performed in non-dedicated areas
using aseptic procedures and
techniques. Requiring that surgical
procedures performed on rodents be
done under aseptic conditions, and that
adequate veterinary care be provided,
should be sufficient to protect those
rodents that are covered by the Act from
infections due to surgery. In addition,
dedicated facilities are not required at
field sites, however, all operative
procedures must be performed under
aseptic conditions using aseptic
procedures.

(h) Personnel who conduct procedures
on the species being maintained or
studied must be appropriately qualified
and trained in those procedures. This
language modifies the reguirements of
revised proposal §§ 2.30(e)(6) and
2.30(e)(8). Under § 2.32 of the final rule,
research facilities are responsible for
ensuring that personnel are
appropriately qualified. Section 2.33
requires that the facility's program of
ddequate veterinary care include pre-
end post-procedural care in accordance
with current established veterinary
medical and nursing procedures. This
change ig intended to allow research
facilities greater flexibility in
acrpmplishing the same objective.

i) No animal can be used in more
than one major operative procedure
fm‘m which it is allowed to recover
putess justified, such as when required

y or related to other surgical
P@Cc@ures. in writing, by the principal
Investigator; required as a routine

veterinary procedure or to protect the
health or well-being of the animal as
determined by the attending
veterinarian; or in other special
circumstances as determined by the
Administrator upon request. This
requirement and the exceptions to it
were contained in revised proposal

§§ 2.30(f)(1) and 2.35(b)(3)(ii)(D), except
that reference to endangered species or
marine mammals and the provision that
cost savings is not adequate justification
for multiple use of animals are removed.
Such concerns may be addressed to the
Administrator as an element of the
special circumstances which might
justify multiple major operative
procedures.

(i) The method of euthanasia that will
be used in a proposed activity must be
consistent with the definition set forth in
part 1 of the regulations (see docket No.
89-130, published elsewhere in this issue
of the Federal Register), unless a
deviation is justified for scientific
reasons, in writing, by the principal
investigator. This provision is added to
the final rule in order to ensure that only
humane methods of euthanasia are
utilized,

The revised proposal would have
provided that the research facility
require that the attending veterinarian
provide training of personnel in the
proper use of pain-relieving drugs in
order to minimize pain and distress to
animals (revised proposal § 2.30(e)(5)).
This requirement does not appear in the
final rule. However, we believe our
objective is satisfied by requiring that
the Committee, in reviewing a proposed
activity, determine that appropriate
pain-relieving drugs will be used unless
scientifically justified in writing (final
rule § 2.31(d)(1)(iv)) and that the
personnel who will be conducting
procedures on the animals are
appropriately qualified and trained in
those procedures (final rule
§ 2.31(d)(1)(x)).

As set forth above, § 2.31(d)(1) of the
final rule continues, in modified form,
the provision of revised proposal
§ 2.30(g) that exceptions to compliance
with the regulations and standards
contained in title 9 CFR, chapter],
subchapter A—Animal Welfare may be
made by the research facility when
necessary to accomplish the research
design, specified in the proposal for the
activity, explained in detail, and
approved by the Committee. Under the
final rule, the Committee as an agent of
the facility, has responsibility for
determining that a proposed activity is
in accordance with 9 CFR, chapter I,
subchapter A, unless an acceptable
justification is presented. As under the

revised proposal, the research facility
must maintain, as part of its
recordkeeping responsibilities under
§ 2.35 of the final rule, records of
proposed activities. These records will
therefore contain the written
justification presented by the principal
investigator for any departure from the
regulations, and, in accordance with the
final rule, must be available to APHIS
inspectors. This will enable us to
determine whether the facility is in
compliance with this provision of the
regulations and is allowing departures
from the regulations only when properly
justified and documented.

We are removing the requirement that
a copy of all written reports detailing
and explaining exceptions to the
regulations be attached to the research
facility's annual report. During our
consultation with members of the IRAC,
objections were raised to attaching
copies of written reports to the annual
report on the grounds that it is unduly
burdensome and not required by the
Act. Section 13(a)(7) of the Act requires
that research facilities provide
assurance to the Secretary that the
facility is adhering to the standards and
provide an explanation for any
deviation. We proposed that a copy of
the detailed report be attached to a
research facility’s annual report, in
addition to being made available at the
facility to APHIS inspectors, to assist us
in determining whether a facility is in
compliance with the Act and the
regulations. It would also assist us in
preparing our comprehensive annual
report to Congress, as required under
section 25 of the Act (7 U.S.C. 2155).

Upon reflection, we believe the IRAC
comment has merit. Copies of the
written reports are not necessary to
fulfill the statutory requirement.
Therefore, we are requiring in the
annual report an assurance that the
facility is adhering to the standards and
regulations under the Act, and that it
has required that exceptions be
specified and explained by the principal
investigator and approved by the
Committee. We believe that requiring
this assurance and inspecting
Committee records at the research '
facility will reduce the paperwork and
administrative burden that would be
imposed upon those facilities under the
revised proposal, and still fulfill the
statutory directive of the Act. A
summary of all written detailed reports
of departures from the regulations,
including a brief explanation of the
departure and identification of the
species and number of animals affected
by the exception must be attached to the
annual report (7 U.S.C. 2143(a)(7)(B)(iii)).
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It must also include the numbers of
animals used in painful procedures for
which pain-relieving drugs were not
used and an explanation for withholding
the drugs. This information is necessary
to enable us to determine whether a
facility is in compliance with the
regulations, to prepare our report to
Congress, and to determine whether
closer scrutiny of an approved exception
or the Committee approval process itself
is warranted, Requirements for the
research facility's annual report are
contained in § 2.36 of the final rule.

Qur initia! proposal of March 1987
would have required Committee
approval of a proposed “protocol” that
would cause more than short-term minor
pain or distress before the procedure
could commence. As explained in ample
detail in the supplementary information
accompanying the March 1989 revised
proposal, we eliminated the proposed
categories of animal use and determined
that requiring Committee review and
epproval of all animal care and use
precedures, consistent with the PHS
P'olicy, was preferable. (See 54 FR
10865-10866). In further response to the
comments we received, we revised the
raechanism for accomplishing
Committee review in order to relieve the
l.eavy burden that would be imposed
vpon the Commiitee, by incorporating
the PHS Policy approach of assigning
ACUPs to individual Committee
members for review and
recommendation, unless a member
requests in depth review by a quorum of
the Committee. The revised proposal
would require that the Committee
member's recommendations be
presented to the Committee for formal
action by a quorum of its members,
under authority of section 13(b)(2) of the
Act (7 U.S.C. 2143(b)(2)).

During our consultation with members
of the IRAC, concern was expressed
that assembling a quorum of the
Committee would delay or impede
research, and in cases where immediate
action would be required, such as a
proposal to harvest vital organs from
euthanized animals, would be
impractical. It would also place a huge
burden on Committee members at
research facilities that conduct a great
many activities, since Committee
members would be responsible for
official action on large numbers of
proposals.

We have decided to retain the
provisions of the revised proposal which
allow proposed activities to be assigned
to individual Committee members for
review in order to allow greater
flexibility in carrying out the
Committee's review and approval

responsibilities. Under the final rule,
however, the reviewing member(s) of
the Committee will also be authorized to
approve or require modifications to
proposed activities in order to secure
approval. The reviewing member of the
Committee may also request full
Committee review. In addition, as under
revised proposal § 2.35(b)(3}(i), any
member of the Committee may request
full Committee review of a proposal.

Our purpose in requiring Committee
review of proposed activities involving
animals, as stated in the supplementary
information accompanying our initial
proposal, is to ensure "that all possible
steps have been taken to reduce or
eliminate as much pain and distress as
possible, and that the proper level of
animal care and treatment has been
planned for and carried out using
acceptable practices and methods.” (52
FR 10302). We believe that the final rule,
as further revised, accomplishes this
objective with less burden on
Committee members.

Section 2.31(d)(2) of the final rule
requires that each Committee member
receive a list of proposed activities
before they are reviewed, and that
written descriptions of proposed
activities involving animal care and use
be available to all members for their
consideration. As stated above, any
member of the Committee can request
full Committee review. In this manner,
all of the Committee members
participate in determining whether an
individual member of the Committee
may be authorized, as an agent of the
Committee, to approve a proposed
activity. If any Committee member
determines that more in depth scrutiny
of a proposed activity is necessary,
approval may be granted only after
review at a convened meeting of a
quorum of the Committee. As an
additional precaution, the final rule
precludes the participation in the
approval process of any member who
has a conflicting interest in the proposed
activity.

As with inspections, the final rule
provides for the participation of invited
consultants in reviewing proposed
activities. Since publication of our initial
proposal in March 1987, we have
continued to consider the most effective
means of carrying out Committee
reviews so that they accomplish our
stated objective, as set forth above. We
can foresee instances where the
Committee, composed of a minimum of 3
members, 1 of whom is not affiliated
with the research facility and is
intended to represent community
interests, may not possess the requisite
expertise to evaluate all of the complex

issues presented by a proposal or to
understand its implications for the
animals’ health and well-being. By
allowing research facilities, through
their Committees, to invite consultants
to participate in the review process, we
are providing research facilities with the
authority they require to conduct
meaningful reviews and thereby ensure
the proper care, treatment, and use of
animals.

Section 2.31(d)(4) provides the
mechanism by which the Committee
notifies the principal investigator and
the research facility, in writing, of its
decision to approve, withhold approval,
or require modification of a proposed
activity. Our proposals did not prescribe
requirements for notification, although
the research facility would be
responsible if it allowed unapproved
activities to proceed. We are
supplementing our proposals by
requiring written notification of the
Committee’s disposition of each
proposed activity involving the care and
use of animals. If the Committee
determines to withhold approval, it must
provide the principal investigator and
the research facility with a written
statement explaining its decision. The
principal investigator then has the
opportunity to respond to the
Committee, either in person or in
writing. On the basis of the response,
the Committee may reconsider its
decision.

Section 2.35(b)(1)(iv) of the revised
proposal added a mechanism, in
accordance with the PHS Policy, for the
Committee to suspend or withdraw its
approval of an activity involving pain to
animals if the Committee determines
upon inspection that the practice or
procedure is not being conducted in
accordance with the approved animal
care and use procedure (ACUP) or the
regulations. As explained in the
supplementary information
accompanying the revised proposal,
withdrawal of approval means that the
procedure or practice must cease, O the
research facility will be considered to be
in violation of the regulations (54 FR
10866). Accordingly, the revised
proposal provided that the Committee
must direct the CEO or institutional
official to instruct the principal
investigator to cease all noncomplying
activities immediately. :

Upon further consideration of this
provision, we have determined thal
additional clarification of the
Committee’s role and the institutions
responsibilities in this regard is
necessary. The final rule is revised to
clarify that the Committee may suspecs
an activity after a convened quorum &
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the Committee has reviewed the matter
and a majority of the quorum favors
suspension. Suspending an activity that
is in progress may require that the
principal investigator discontinue an
experiment and start the project over
from the very beginning. This may be an
exceedingly costly consequence, in
terms of time and funds, and may
require that the animals involved be
destroyed or replaced. We believe that
before such drastic action is taken, a
quorum of the Committee should be
presented with this decision. If
immediate action is necessary, the
Committee member who discovered the
deficiency may request an emergency
meeting. Under the final rule, the
Committee, as agent of the research
facility, rather than the CEO or
Institutional Official, is authorized to
direct cessation of noncomplying
activities. In order to provide the
Committee with this authority, which
was previously reserved to the head of
the facility, it is necessary in accordance
with section 13(b)(2) of the Act to
require a quorum of the Committee (7
U.S.C. 2143(b)(2)).

As under the revised proposal, we are
requiring that the Institutional Official
be apprised that by virtue of the
suspended activity the facility had not
been operating in compliance with the
regulations. The Institutional Official
must review the reasons for the
suspension with the Committee and take
appropriate corrective action in order to
bring the facility back into compliance.
The Institutional Official must report the
corrective action taken to APHIS, and to
any funding Federal agency (final rule
§ 2.31(d)(7)). This requirement carries
out the directive of section 13(b)(4)(A)(ii)
of the Act which requires that the
Committee include, as part of its
Inspection report, any deficient
conditions and any deviations of
research practices from originally
épproved proposals that adversely
affect animal welfare, any notification
o the facility regarding such conditions,
and any corrections made thereafter (7
Us.c, 2143(b)(4)(A)(ii)), and does so in a
manner that is consistent with the PHS
Policy. This practice is therefore already
in place at many research institutions.

In addition, we are adding a provision
o allow officials of the research facility
to further review activities approved by
the Committee and significant changes
1o approved activities that are ongoing.
Research facilities are ultimately
'esponsible for ensuring compliance
with the Act and regulations and are
‘hEFCforg responsible for the proper

Unctioning of their Committees, Section
231(d)(8) of the final rule, consistent

with the PHS Policy, specifically
provides that Institutional Officials at
research facilities may review
Committee activities and
determinations, however, they may not
override or circumvent the Committee’s
decision on a proposed activity,
including a decision on suspension.

We are adding a provision to the final
rule to require that the Committee
conduct continuing review of activities
covered by the Animal Welfare
regulations at appropriate intervals, and
at least annually (final rule § 2.31(d)(5)).
This review is in addition to the twice
yearly evaluations required by final rule
§ 2.31(c) and is intended to provide
current information to the research
facility regarding all ongoing activities
so that it can remain in compliance.
Follow-up reviews of problematic
conditions discovered during
evaluations must be conducted, as
determined necessary by the Committee.

Section 2.31(e) of the final rule
identifies the information that must be
provided by the principal investigator to
the Committee as part of his or her
proposal to conduct an activity
involving animals, The revised proposal
did not specifically list the information
that must be provided to the Committee,
however, it did specify the aspects of
animal care and use the Committee must
consider in evaluating a proposed care
and use procedure. In order to perform
its evaluation completely and properly,
the Committee would need to consider
this information. In order to provide
guidance to principal investigators in the
preparation of proposals and thereby
facilitate implementation of the rule, we
have identified in final rule § 2.31(e) the
information that must, at a minimum, be
included in a proposal submitted to the
Committee.

Personnel Qualifications and Training

Section 2.30(i) of the revised proposal
would require that each research facility
provide for the training and continuing
education of personnel invelved with
animal use, care, and treatment, and
that the training be reviewed by the
Committee and the attending
veterinarian. It would also require that
training be made available annually or
as appropriate to individuals and their
responsibilities, and that research
facilities review the status of the
training and qualifications of
researchers who use animals at least
once each year.

Although the Act places responsibility
for training upon the research facility (7
U.S.C. 2143(d)), in considering the
comments we received and in preparing
the revised proposal, we determined
that this responsibility could best be

. carried out through the attending

veterinarian because of his or her
expertise, and through Committee
review (See 54 FR 10854-10855).

Based upon our ongoing consultation
with HHS and members of the IRAC, as
well as our continuing consideration of
the comments we received, we have
revised the final rule to place
responsibility for training on the
research facilities, and to let them
determine the best means of satisfying
their statutory obligations. Accordingly,
§ 2.32(a) of the final rule provides that it
shall be the responsibility of the
research facility to ensure that its
personnel involved in animal care, use,
and treatment are qualified to perform
their duties, and that partial fulfillment
of this responsibility shall be through
providing training and instruction to
those personnel.

The revised proposal would require
that research facilities maintain a
written policy ensuring that all
personnel qualifications are reviewed
annually. The review could be done
separately or as part of another
personnel review. The latter
requirement was added in the revised
proposal in response to the numerous
comments we received objecting that a
separate, annual review would be costly
and impractical. It was also based upon
our consultation with HHS, during
which it was pointed out that many
facilities have internal mechanisms for
reviewing personnel qualifications and
performance.

In the course of our further
consultation with HHS and members of
the IRAC following publication of the
revised proposal, we recognized that
because many, if not most, research
activities last far longer than one year, it
is more important that research facilities
establish at the outset of the activity
that the personnel involved in the care,
use, and treatment of animals are
properly qualified and trained to assure
their humane care and treatment, and
that the requirement of annual review
would be unnecessary and burdensome
in many instances. We are therefore
revising the final rule to clarify that
research facilities are responsible for
ensuring that their personnel are
properly trained and qualified.
Accordingly, § 2.32(b) of the final rule
requires that training and instruction be
made available, and the qualifications
of personnel reviewed, with sufficient
frequency to fulfill the research facility's
responsibilities to ensure its personnel
are qualified and that it is in compliance
with the regulations. Under this
provision, facilities may establish their
own internal means and procedures for
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assessing the training and qualifications
of their personnel, as long as they
ensure that their statutory
responsibilities are satisfied. The
requirement that research facilities
maintain a written policy ensuring
annual review of personnel is removed.

We have also removed the
requirement that training be available
for review by APHIS inspectors. Rather
than looking at prepared training
materials in order to determine whether
personnel are qualified to perform their
duties and are complying with the
regulations, APHIS inspectors will be
better able to assess and evaluate the
qualifications of laboratory personnel
by observing their performance in the
course of APHIS inspections, and by
determining, through observation and
review of Committee records, that
personnel are properly carrying out
approved activities and are in
compliance with the regulations,

We are continuing to require training
in the areas listed in the revised
proposal § 2.30(i}(4). except that we
have removed the reference in
paragraph (i){4){xi) to requiring other
training, techniques, or procedures as
the research facility or the Secretary
may feel is necessary. The research
facility has the authority to require
additional training under § 2.32(a) of the
final rule. If we identify other areas of
training that should be included in the
regulations, we will publish a document
in the Federal Register proposing to do
so. We are removing the requirement for
training in the common or accepted use
of pain-relieving drugs in those species
for which the drug is not licensed, in
order to conform our regulations with
the requirements of the Food, Drug, and
Cosmetic Act. Finally, we have made
minor modifications in the description of
the areas in which we require training,
to conform our language more closely
with that used in the PHS Policy. We
consider these changes to be
nonsubstantive.

We are removing reference to an
established reporting procedure
whereby laboratory or research facility
employees can report violations of the
Act or regulations. The final rule
requires training in methods for
reporting deficiencies in animal care
and treatment. As part of this training,
research institutions may choose to
establish formal procedures for
reporting violations, and we encourage
them to do so. However, we do not
believe it is necessary to prescribe such
a procedure in the regulations.

. Attending Veterinarian and Adequate
Veterinary Care

We initially proposed in March 1987,
that research facilities, as well as other
regulated entities, establish and
maintain written programs of adequate
veterinary care and provide a copy
annually to APHIS for our review (initial
proposal § 2.40). The requirement that
research facilities provide adequate
velerinary care is statutorily mandated.
Section 13{a)(2] of the Act directs the
Secretary to promulgate standards to
govern the humane handling, care,
treatment, and transportation of
animals, including minimum
requirements for adequate veterinary
care (7 U.S.C. 2143(a)(2)(A}). Section
13(a)(3)(A) further requires that
adequate veterinary care include the
appropriate use of pain-relieving drugs
in painful procedures or euthanasia (7
U.S.C. 2143(a)(3)(A)).

Our objective in requiring a program
of adequate veterinary care was to
ensure that research facilities attend to
the health needs of animals, including
disease control and prevention, pest and
parasite control, pre- and post-
procedural care, nutrition, euthanasia,
and the appropriate use of pain-relieving
drugs. Our objective in requiring that a
written program be maintained was to
provide a means of verifying that all
aspects of veterinary care were cavered
by the facility’s program, and {o ensure
upon inspection that research facilities
were operating in compliance with their
program requirements. We did not
prescribe more precise requirements for
addressing the areas that should be
included in such a program, because, as
we stated in the supplementary
information accompanying the revised
proposal, “[i]Jt is the responsibility of the
dealer, exhibitor, or research facility to
ensure that its program of veterinary
care adequately covers those areas.” (54
FR 10868)

In response to the March 1987
proposal, we received many comments
critical of our requirement for a written
program of veterinary care at facilities
with full-time or staff attending
veterinarians. As explained in the
supplementary information
accompanying the revised propesal,
HHS suggested to us in the course of our
consultation following publication of the
1987 propesal, that because institutions
having a full-time attending veterinarian
on staff would maintain written
standard operating procedures covering
their program of veterinary care, they
should not be required to maintain a
separate written program. They felt that
this requirement would unnecessarily
burden research facilities by requiring

duplication of effort with no additionel
benefit to animal welfare. We agreed
with their position in the March 1989
revised proposal, and modified our
proposed requirements to provide that
the written program could be
incorporated within the facility's
standard operating procedure or other
document. APHIS inspectors could then
examine it on the premises, rather than
requiring a separate submission.

Upon further consideration of the
proposed requirements, we have
determined that research institutions
that employ a full-time attending
veterinarian to administer the facility's
program of adequate veterinary care,
need not present to us a written program
of veterinary care. They must maintaina
program of adequate veterinary care,
however, and are responsible for
ensuring that adequate veterinary care
is provided to the animals. The research
facility must accordingly provide the
attending veterinarian with appropriate
authority to carry out the facility's
program of veterinary care. The program
of adequate veterinary care must
include having appropriate facilities,
personnel, equipment, and services to
comply with the Animal Welfare
regulations; apppropriate methods (o
prevent, control, diagnose, and treat
diseases and injuries, including
emergency and weekend care; daily
observation of all animals to assess
their health and well-being; guidance by
the attending veterinarian to personnel
in animal care and use techniques,
including the use of pain-relieving drugs
and euthanasia; and adequate pre-
procedural and post-procedural care.
Upon inspection, APHIS inspectors will
evaluate the appearance and condition
of the animals as well as the facility, 'o
determine whether the veterinary care
program is adequate to ensure that
proper care is being rendered, and
whether the facility is in compliance
with its program. Accordingly, we
believe the revised language of § 2.33In
the final rule will achieve our cbjective
of ensuring that proper veterinary caré
is provided to all animals.

Part-time attending veterinarians
would be less likely to have the degree
of oversight over compliance with the '
facility’s program of adequate veterindly
care that full-time attending
veterinarians enjoy. For this reason.
for the reasons set forth in the
supplementary information '
accompanying the March 1989 rcwl\'t’-{
proposal, research facilities, as v've.l as
other regulated entities, that utilize an

ttending veterinarian on a part-timé or
consultant basis, are required to
maintain a written program of adequate

and
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veterinary care under the final rule.
They must employ the attending
veterinarian under formal, that is,
contractual arrangements, that include
regularly scheduled visits to the facility,
to ensure that the program is properly
implemented on an ongoing basis. The
written program of adequate veterinary
care should include such things as the
facility’s name and address; the
attending veterinarian’s name and
address; provision for the different areas
of care identified above as necessary for
an adequate program of veterinary care;
the system or method of euthanasia that
will be employed and the personnel
authorized to perform it; and the dated
signature of the attending veterinarian
and the Institutional Official. This
document must be maintained by the
facility and made available to APHIS
inspectors in accordance with § 2.38(b)
of the final rule.

We have modified the requirement for
daily observation of animals to provide
that someone other than the attending
veterinarian may carry it out, provided
that the research facility maintains a
means of direct and frequent
communication to the attending
veterinarian so that care can be
promptly provided. Such care should
élso include the humane disposal of
sick, diseased, injured, lame, or blind
animals, as would be required under
revised proposal § 2.40(d), unless doing
80 is inconsistent with research
purposes.

As explained under the subheading,
“Committee membership,” under the
final rule, the attending veterinarian is
not required to be a member of the
Committee at those facilities employing
more than one Doctor of Veterinary
Medicine. A DVM with delegated
program responsibility may also serve
on the Committee, in accordance with
the Act (7 U.S.C. 2143(b)(1)(A)).

Recordkeeping Requirements

Section 2.35 of the final rule
consolidates the various recordkeeping
requirements imposed upon research
facilities in the revised proposal.
Paragraph (a) requires that research
facilities maintain Committee records,
including minutes of Committee
meetings, records of attendance, records
of any Committee activities and
deliberations, records of proposed
activities involving animals and
Proposed significant changes in those
activities, the Committee's disposition of
the proposed activity, and the
Committee's reports of reviews and
evaluations prepared in accordance
wnh § 2.31(c)(3) of the final rule. Any
actions taken by a Committee member
cr subcommittee in carrying out their

duties under this part must be recorded
in writing and maintained by the
research facility as a Committee record.
This includes reviews and evaluations
as required under § 2.31(c), reviews of
proposed activities as required under

§ 2.31(d), and any action taken regarding
an activity involving animals under

§ 2.31(d).

As under the revised proposal,
research facilities are responsible for
maintaining all such records, and must
do so for at least 3 years (final rule
§ 2.35(f)). We have added a requirement
that records that relate to an approved
activity be maintained for the duration
of the activity plus an additional 3 years
after completion of the activity (final
rule § 2.35(f)). This requirement replaces
the provisions of revised proposal § 2.81,
as they relate to research facilities,
which would prohibit research facilities
from destroying or disposing of records
for a period of 1 year without the written
consent of the Administrator, and
require that facilities maintain records
pertaining to an animal for at least 1
year after the animal is euthanized. All
records and reports must be available
for inspection and copying by
authorized APHIS or funding Federal
agency representatives as under revised
proposal § 2.35(b)(2)(i). and must be
retained pending completion of an
investigation or proceeding under the
Act.

The remaining requirements for
recordkeeping set forth in § 2.35 of the
final rule are taken directly from § 2.76
of the revised proposal without change
for the reasons set forth in the
supplementary information
accompanying the initial proposal and
the March 1989 revised proposal.

Annual Report

The requirements imposed upon
research facilities in completing and
submitting their annual report are set
forth in § 2.36 of the final rule. We have
made conforming changes to reflect
changes in terminology from the revised
proposal. The requirements remain
substantially as proposed in the March
1989 revised proposal, except as
indicated and explained below.

We are revising the requirement that
an explanation detailing and explaining
any deviation from the standards and
regulations be attached to the annual
report (revised proposal §§ 2.30(g) and
2.31(b)(3)) and the requirement that a
detailed statement on the procedures
producing pain or distress and
explaining the reasons pain-relieving
drugs were not used be attached to the
annual report (revised proposal
§ 2.31(b)(7)). The Act requires that each
research facility report annually that the

provisions of the Act are being followed
and that professionally acceptable
standards are being followed during
research or experimentation (7 U.S.C.
2143(a)(7)(A)). Section 13(a)(7)(B)(iii) of
the Act further requires that research
facilities provide, as part of their report,
“an explanation for any deviation from
the standards promulgated under this
section.” (7 U.S.C. 2143(a)(7)(B)(iii)).
Upon reconsideration of our proposal.
we have determined that requiring a
summary and explanation of all
exceptions to the regulations which
indicates the number of animals, by
species, that were affected by those
exceptions, and requiring an
explanation for the withholding of pain-
relieving drugs in any painful procedure,
will be sufficient to fulfill the
requirements of the Act. If, based upon
our review of the summaries attached to
a facility’s annual report, we determine
that additional information is required
in order to assess whether the facility is
in compliance with the Act and
regulations, we may request further
documentation and detail. For this
reason, and as explained above, under
the heading, “Committee functions,” we
have revised the annual reporting
requirements in the final rule to require
a summary and brief explanation of all
exceptions to the regulations, rather
than a more detailed explanation.

We are removing the statement that
would be required by the Chief
Executive Officer or institutional official
under revised proposal § 2.31{b)(9)
regarding the authority of the Committee
and the attending veterinarian to enter
any animal or research area at any
reasonable time in order to carry out
their responsibilities, and that the
facility complies with the Act,
regulations, and standards. We received
numerous comments in response to this
requirement as proposed in our initial
proposal of March 1987, objecting to it
as redundant and unnecessary. In the
supplementary information
accompanying the revised proposal, we
noted our general concurrence with the
commenters' argument, however we felt
an additional statement from the
instituticnal official was warranted.
Upon reconsideration, we agree with the
commenters that the additional
assurance does not provide any greater
assurance of compliance, and that it
may be removed. The research facility is
responsible under the regulations for
ensuring that the Committee and the
attending veterinarian have sufficient
authority to carry out their duties,
therefore an assurance to that effect is
subsumed in the assurances required
under § 2 36(b)(1) that professionaily
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acceptable standards governing the
care, treatment, and use of animals were
followed, and under § 2.36(b)(3) that the
facility is adhering to the standards and
regulations under the Act. Accordingly,
this additional assurance is removed in
the final rule.

We are also removing the provision
set forth in the revised proposal which
would reguire that the institutional
official certify that each member of the
Committee was given an opportunity to
€XPress CONCUITence Or NONConcurrence
with the report and to attach a minority
report. This provision is not mandated
by the Act. In the supplementary
information accompanying the revised
proposal, we stated that we felt it was
important that all members of the
Committee be afforded an opportunity
o express a minority or noncencurring
view to the Department (54 FR 106880—
10861). We are removing this provision
from the final rule because section
13(b}(4)(A)(iii) of the Act and § 2.31(c])(3)
of the final rule expressly provide a
mechanism for Committee members to
express minority views and it is
therefore unnecessary to require
additional minority opinions in the
annual report. All minority views of
Committee members must be included in
the Committee's twice yearly evaluation
reports and made available to APHIS
inspectors upen inspection.

Miscellaneous

1. Access and inspection of records
and property. We received many
comments from the research community
cbjecting to the provisions of proposed
§ 2.126 which would require research
facilities, as well as other regulated
enlities, to permit APHIS
representatives to enter facilities during
business hours for inspection purposes
and to take photographs to document
their findings. As explained in the
supplementary information
accompanying the revised proposal,
there is ample statutory authority for
this provision (54 FR 10877). We believe
it is essential for enforcement purposes
that APHIS have access to research
facilities at all reasonable times.
Accordingly, we have made no
substantive change in our regulations in
this regard. However, we are mindful
that, in amending the Act, Congress did
not authorize the Secretary to interrupt
the conduct of actual research or
experimentation during inspections (7
U.S.C. 2143(a)(6)(A)(iii), and APHIS
inspections will be conducted in
accordance with the statutory
requirements.

2. Inspection for missing animals. We
are removing the provision in the
revised proposal which would allow

research facilities to limit access of law
enforcement officers searching for
missing animals to those not undergoing
actual research or experimentation. We
believe the proposed limitation on the
authority of law enforcement officers
would be inappropriate.

3. Confiscation and destruction of
cnimals. We are making one change in
the regulations concerning corfiscation
and destruction of animals held by
research facilities. Under the revised
proposal, APHIS officials would have
authority to attempt to notify the
research facility that an animal is found
suffering and that the situation must be
corrected or the animal euthanized,
when the animal “is no longer required"
to carry out the research, test, or
experiment for which it was utilized
(revised proposal § 2.129(a]). Section
2.38(e)(1) of the final rule broadens this
authority by including animals that are
not in actual use. Under the final rule,
an APHIS official can require that the
situation be corrected or may confiscate
an animal when he or she finds that it is
suffering due to noncompliance with the
regulations, even if the animal is being
held for future use. We believe that this
provision is necessary as a means of
minimizing animal suffering resulting
from a facility’s failure to comply with
the regulaticns.

4. Hondling. The revised proposal
continued the prohibition set forth in the
initial proposal of March 1987 against
food or water deprivation as a means of
training, working, or handling animals
(revised proposal § 2.131). This
provision prompted comments from the
research community stating that it was
unnecessarily restrictive and would
interfere with research. HHS suggested
that such practices be addressed by the
principal investigator and reviewed by
the Commitiee. As explained in the
supplementary information
accompanying the revised proposal, we
decided to retain the prohibition to
prevent inhumane practices (54 FR
10879). During our ongoing consultation
with HHS and members of the IRAC,
members of the IRAC stated that short-
term food or water deprivation has
become an accepted practice in
incentive-reward training systems
utilized by the research community, as
well as exhibitors, and that if done in
accordance with reasonable and
customary professional practices, is not
inhumane. Rather, they stated that
short-term deprivation more closely
approximates animals' natural feeding
patterns in the wild, where they must
hunt or forage for food.

We agree that certain short-term food
or water deprivation may be an effective

and humane methaod of handling
animals, however, it must be conducted
with the approval of the research
facility's Committee and monitored by
the facility to ensure thatitis
reasonable and in ascordance with
professional practices.

Section 2.38(f)(2)(ii) of the final rule
provides that short-term withholding of
food or water is allowed when specified
in a proposed activity and approved by
the Committee. The animal care and use
procedure specified in the proposal must
include a description of the monitoring
procedures that will be employed, to
ensure the animal's welfare and
compliance with the approved proposal.
We believe that with these safeguards,
short-term withholding of food or water
will not endanger the animals or be
inhumane.

5. Compliance with standards. We are
revising the provision requiring
compliance by research facilities with
the regulations unless an exception to
compliance has been specified and
justified in the proposal to conduct an
activity involving animals, and
approved by the Committee. Section
2.100(a) of our initial proposal addressed
the requirement for compliance by
research facilities with the standards in
part 3. We revised paragraph (a) in the
March 1989 revised proposal by
including § 2.131. Handling, in addition
to the standards in part 3. This change
was necessary because the regulations
for handling are currently contained in
part 3. Our proposals to amend part 2
have included uniform provisions for
handling all the animals covered by the
Act. Part 3 will now be amended by
removing the separate provisions for
handling found in the different subparts.

In the final rule, we have revised this
provision by adding that exceptions to
the regulations in subpart C—"Research
Facilities,” may also be made only when
specified and justified in the proposal
and approved by the Committee. This
change merely restates § 2.31(d)(1)
which requires that the animal care and
use components of a proposed activity
be in accordance with the Animal
Welfare regulations unless acceptabie
justification for a departure is presented
and approved by the Committee. We
therefore consider this to be a
nonsubstantive change.

Other Changes to Part 2

Section 2.27 Notification of Change of
Operation

We are revising § 2.27(b) by removing
the requirement that a registrant file an
annual report. This change clarifies that
registrants other than research facilities
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sre not required to submit annual
reports.

Section 2.40 Attending Veterinarian
end Adequate Veterinary Care

We are revising the requirements
gpplicable to dealers and exhibitors
concerning their attending veterinarian
and program of adequate veterinary
care. We are doing so for reasons
similar to those explained under the
heading, “Subpart C—Research
Facilities, Attending Veterinarian and
Adequate Veterinary Care." We initially
proposed in March 1987, that dealers
and exhibitors, in addition to research
facilities, maintain written programs of
adequate veterinary care and provide a
copy 2nnually to APHIS for our review,
Dealers and exhibitors must comply
with standards which require that they
provide adequate veterinary care, in
accordance with the Act (7 U.S.C.
2143(a)(2){A)). We did not prescribe
detailed program requirements for
providing such care, other than that the
pogram of veterinary care include
disease control and prevention, pest and
parasite control, pre- and post-
procedural care, nutrition, and
euthanasia, because, as we stated in the
supplementary information
accompanying the revised proposal, *[i]t
is the responsibility of the dealer,
exhibitor, or research facility to ensure
that its program of veterinary care
sdequately covers those areas.” (54 FR
10868).

In response to our initial proposal, we
received numerous comments objecting
lo the regulations concerning the written
program of adequate veterinary care,
and stating that they would not be
appropriate for entities having a full-
lime attending veterinarian on staff. We
agreed with the commenters in part, and
in the revised proposal modified the
regulations to provide that dealers,
exhibitors, and research facilities having
a full-time attending veterinarian need
only have a written program of
Veterinary care available for APHIS
inspection on the premises. The written
program could be included in another
document,

We have reconsidered those
“mments and have revised the final
fule to require that dealers and
exhibitors employ, under formal
amengements, an attending veterinarian
who shell provide adequate veterinary
vare. If the attending veterinarian is a
fultime employee, the program of
Velerinary care need not be written. As
slaled above, it is the responsibility of
tie dezler or exhibitor to ensure that
éequate veterinary care is provided. If,
tpen inspection, we determine from the

appearance and condition of the
animals and premises that adequate
veterinary care is not being provided,
we will find the dealer or exhibitor in
violation of the Act and the regulations.

If a dealer or exhibitor employs a
part-time or consultant attending
veterinarian, the final rule requires that
the formal arrangements include a
written program of adequate veterinary
care and regularly scheduled visits to
the dealer or exhibitor (final rule
§ 2.40(a)(1)). This is because part-time
attending veterinarians would be less
likely to maintain the degree of
oversight over the provision of
veterinary care that full-time attending
veterinarians enjoy. Employees of the
dealer or exhibitor would require the
guidance of a written program, and
dealers and exhibitors must ensure that
their personnel comply with the
program.

The written program of adequate
veterinary care should include such
things as the facility’s name and
address; the attending veterinarian's
name and address; provision for the
different areas of care identified in the
regulations; the system or method of
euthanasia that will be employed and
the personnel authorized to perform it;
and the dated signature of the attending
veterinarian and a responsible official of
the dealer or exhibitor.

As under the requirements applicable
to research facilities, we are modifying
the requirement for daily observation of
animals to provide that someone other
than the attending veterinarian may
carry out the requirement as long as a
mechanism of direct and frequent
communication is in place to keep the
attending veterinarian informed. The
final rule also specifically reqnires the
availability of emergency, weekend, and
holiday care.

Because we are consolidating the
requirements to provide veterinary care
to all regulated animals in this section,
we are removing the requirements for
providing veterinary care set forth in 9
CFR part 3 of the regulations.

Section 2.131 Handling

We are revising the handling
regulations to allow exhibitors to
withhold food or water on a short-term
basis only. As explained above under
the heading “Subpart C—Research
Facilities, Miscellaneous," short-term
food or water deprivation has become
an accepted practice in incentive-
reward training systems used by
exhibitors. We proposed to prohibit any
such deprivation because of our concern
that such methods of training can be
cruel and inhumane. We agree with
members of the IRAC, however, that if

done in accordance with reasonable and
customary professional practices, they
are not inhumane. They may, in fact,
more nearly approximate the animals’
feeding patterns in nature. In order to
ensure that deprivation is done on a
short-term basis only, we are requiring
that each animal receive by the end of
each day, its normal daily intake of food
and nutrition requirements, and that it is
sufficient to meet the animals’ dietary
requirements.

Sections 3.111 and 3.135 of part 3—
“Standards,"” subparts E and F provide
handling requirements for marine
mammals and warmblooded animals
other than dogs, cats, rabbits, hamsters,
guinea pigs, and nonhuman primates
respectively. Section 3.135 was included
as part of part 3, subpart F, which was
added when Congress amended the Act
in 1970 to include all warmblooded
animals used for research or exhibition
purposes, or sold as pets. Section 3.111
was added in 1979 when standards
covering marine mammals were added
to part 3. Subparts A through D do not
contain comparable provisions. As
stated in the supplementary information
accompanying the proposed rule for part
2, published March 31, 1987, 52 FR 10306,
our experience has demonstrated the
necessity for handling regulations to
protect the welfare of all animals
covered by the Act, and to enable the
Department to better prosecute cases of
inhumane handiing and treatment.
Accordingly, § 2.131 of the final rule
provides handling regulations applicable
to all animals covered by the Act.
Sections 3.111 and 3.135 are removed
from part 3.

Public Comments

The revised proposal published March
15, 1989, solicited comments on the
narrow issue of the interrelationship of
the definitions and regulations in parts 1
and 2 of 9 CFR, chapter I, subchapter A,
with the standards we proposed in part
3. As explained in that document, we
did so to allow the public an opportunity
to comment on parts 1 and 2 where they
are inextricably intertwined with part 3,
since the proposed standards had not
been presented for public comment in
March 1987, and to give the public the
benefit of our most current thinking on
how to implement the 1985 amendments
to the Act in preparing their comments
on the proposed standards. This
continuation of the rule-making process
enabled us to consider further the
comments we received in response to
our initial proposal, to look at additional
regulatory alternatives, and to continue
our consultation with the U.S.
Department of Health and Human
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Services and other Federal agencies
interested in animal welfare, and to do
so in light of the comments submitted on
the interrelationship of the different
parts of the regulations.

We solicited comments on the narrow
interrelationship issue for a 80-day
period, ending May 15, 1989. Comments
that were postmarked or received by
that date were considered in preparing
this final rule. We solicited comments
on the standards of part 3 for a 120-day
period, ending July 13, 1989. Comments
that were not timely for consideration in
preparing final rules for parts 1 and 2
will be considered if they address the
proposed standards or the regulations in
general.

Five thousand five hundred eighty-two
comments were timely received for
consideration in preparing final rules for
parts 1 and 2. Many comments
concerned the Animal Welfare
regulations generally or conceptually.
We considered those comments in
preparing this document since they
address the Department's regulatory
approach as a unit, and thereby
implicate the interrelationship of parts 1,
2, and 3. Many comments went beyond
the issue of the interrelationship of the
three parts and duplicated previously
stated concerns that the regulations, as
proposed, would impose unnecessary
additional administrative burdens upon
research facilities and did not allow
research facilities to utilize their existing
internal procedures and lines of
authority to accomplish our objectives.
The comments also objected that many
of the proposed recordkeeping and
reporting requirements imposed upon
regulated entities would be time
consuming, costly, and unduly
burdensome, without any corresponding
benefit to animal welfare. Comments
submitted by the research community
continued to address the responsibilities
and authority that would be imposed
upon the Institutional Animal Care and
Use Committee and the attending
veterinarian under the revised proposal.
These points were raised in response to
our initial proposal of March 1987, and
have had a profound and continuing
impact on the development of
alternative regulatory approaches. As
such, they have been integrated into this
final rule,

We address below the comments we
received in response to the revised
proposal of March 1989 concerning the
interrelationship of parts 1, 2, and 3.
Comments on the proposed definitions
of terms as they apply to parts 2 and 3
are addressed in companion docket No.
89-130, published elsewhere in this issue
of the Federal Register. Comments on

the regulatory impact analysis and the
regulatory flexibility analysis prepared
by the Department in accordance with
Executive Order 12291 and the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), respectively, are addressed
separately at the conclusion of this
supplementary information.

General Comments on the
Interrelationship of the Regulations

We received 303 comments (293 from
members of the general public, 9 from
the research or scientific community,
and 1 from a dealer) expressing general
support for the revised proposal,
although one commenter from the
general public stated that subpart C—
“Research Facilities" was poorly
organized and redundant. Subpart C has
been revised in the final rule to include
all requirements applicable to research
facilities. We describe those changes
under the heading. “Subpart C—
Research Facilities,” elsewhere in this
document. Twenty-six commenters (19
members of the general public, 5
members of the research or scientific
community, and 2 dealers) supported an
increased budget for animal welfare
matters. Three hundred fourteen
commenters (41 members of the general
public, 244 members of the research or
scientific community, and 29 dealers)
expressed general opposition to more
stringent regulations, and one dealer
commented that the budget should be
reduced.

We believe these final regulations
carry out the mandate of Congress, as
expressed in the 1985 amendments to
the Animal Welfare Act, that regulated
persons be required to establish and
maintain internal procedures that ensure
the humane care and use of animals,
and that they demonstrate their
compliance with the Act to the
Department.

Six hundred sixty commenters (652
members of the general public and 8
members of the research or scientific
community) urged that the revised
proposed rules be published as final
regulations no later than June 15, 1989.
In a civil action filed by the Animal
Legal Defense Fund against the
Department, the Office of Management
and Budget, and the U.S. Department of
Health and Human Services, seeking the
publication of final regulations on parts
1 and 2 without further delay, we
represented to the court that USDA
would make the necessary changes in
parts 1 and 2 of the regulations in
consideration of the public comments
and in consultation with interested
Federal agencies within 30 days
following the close of the comment
period. As promptly as practicable,

USDA would submit the final rules tq
the Federal Register for publication, T},
enormous fask of reviewing the large
volume of comments we received in
response to the March 1989 revised
proposal, and the task of completing oy
consultation with HHS and other
Federal agencies, have prevented us
from publishing final rules on parts 1
and 2 by June 15, 1989.

In order to accommodate this
timetable, and to achieve our objective
of publishing final rules on parts 1 and;
without further delay, we declined to
extend the 60-day comment period, as
some commenters requested. We
received 614 comments (72 from
members of the general public, 537 fron
members of the research or scientific
community, 3 from exhibitors, and 2
from dealers) requesting that we reope
parts 1 and 2 for substantive comments,
The primary impact of the changes made
in the revised proposal was to reallocats
responsibility for certain duties and
obligations under the Act from the
Committee and attending veterinarianal
research facilities to the facility itself.
These changes were made in respense
to the nearly 8,000 comments we
received following the March 1987
proposal. We solicited additional
comments on the issue of the
interrelationship of the various parts of
the regulations only, and did so in
response to the comments we received
following the March 1987 proposal. The
additional changes we are making in
this final rule reflect our further
consideration of those comments as wel
as the comments we received on the
interrelationship of the regulations. This
final rule presents the Agency's
response to the more than 13,000
comments we have received. We believ?
that final rules may now be promulgated
without further delay.

Forty-two commenters (24 members of
the general public, 17 members of the
research or scientific community, and1
dealer) wrote to express their opposition
to the use of any animals in research. By
way of contrast, 21 commenters (10
members of the general public and 11
members of the research or scien}ific
community) wrote to express their
support for the unrestricted use of
animals in biomedical research, and 33
commenters (100 members of the generd
public, 283 members of the research of
scientific community, and 2 dealers)
expressed support for the responsible
and caring use of animals in research
when no scientifically valid alternativé
to animal use exists. We also received
739 comments (504 from members of t‘he
general public, 232 from members of tie

research of scientific community, an¢?
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from dealers) supporting provisions
intended to reduce the suffering of
laboratory animals. One member of the
general public stated that laboratory
gnimals should be relieved from any
pain whatsoever.

In amending the Animal Welfare Act,
Congress explicitly acknowledged that
“the use of animals is instrumental in
certain research and education for
advancing knowledge of cures and
treatment for diseases and injuries
which afflict both humans and
animals; * * *" (7 U.S.C. 2131). At the
same time, however, Congress
determined that alternative testing
methods that do not require animals are
being developed that are faster, less
expensive, and more accurate, and that
eliminating or minimizing unnecessary
duplication of experiments en animals
can result in more productive use of
Federal funds {7 U.S.C. 2151). In
response to public concern for
laboratory animal care and treatment,
the 1985 amendments to the Act
imposed restrictions on the use of
animals so that pain and distress will be
minimized whenever possible,
dlternatives to painful procedures will
be considered and unnecessary
duplication of experiments avoided,
withholding of pain-relieving drugs will
be limited to when scientifically
justified, and adequate veterinary care
will be provided. The 1985 amendments
dlso prohibit using an animal in more
than one major operative experiment
unless necessary for scientific purposes
orunder other special circumstances (7
US.C. 2143(a)). These final regulations
reflect the determination of Congress
that while biomedical research using
animals is necessary, regulations to
ensure that such research is conducted
responsibly and humanely are also
necessary.

We received 984 comments (159 from
members of the general public, 823 from
members of the research or scientific
community, and 2 from dealers)
objecting that the revised proposal
exceeds the statutory authority provided
by the Act, and that it does not comport
with the Congressional intent underlying
the 1985 amendments. Five members of
the research or scientific community
siated that the regulations as proposed
80 beyond ensuring the humane care
and use of laboratory animals,

The March 1989 revised proposal
points out, in precise detail, APHIS's
statutory authority for the proposed
fegulatory emendments, It does 8o in
fesponse to the comments we received
to the March 1087 proposal objecting
that APHIS Jacked statutory authority
for many of the proposed changes. The

revised proposal also demonstrated that
the legislative history supports those
changes. In this final rule, we have
included specific references to our
statutory autherity, as we did in the
supplementary information
accompanying the revised proposal, to
demonstrate that ample statutory
authority for these final rules exists.

We received 476 comments (132 from
members of the general public, 342 from
members of the research or scientific
community, and 2 from dealers) stating
that the revised proposal consists of
rigid engineering standards rather than
performance standards, contrary to the
directives of Executive Order 12498,
which requires adherence to the policy
guidelines established by the
Presidential Task Force on Regulatory
Relief. The Task Force expressed
preference for performance-based or
result-oriented regulatory standards,
rather than precise engineering
requirements, because the latter are
generally considered cost-ineffective,
especially when uniformly applied on a
nationwide basis.

The regulations made final in this rule
reflect our further consideration of the
concerns raised by the commenters, and
those expressed by other Federal
agencies in the course of our
consultation with them. Through the
process of ongoing consultation with
HHS and members of the IRAC, we
explored additional regulatory
alternatives that would allow regulated
entities to develop internal procedures
that accomplish our regulatory
objectives. The flexibility allowed
regulated persons under this final rule
should allay the commenters’ concern
that we are imposing unnecessarily rigid
engineering requirements at
unwarranted expense. The final rule for
part 2 imposes responsibility upon
research facilities for ensuring
compliance with the regulations and
standards promulgated under the
Animel Welfare Act. We will inspect
those facilities and examine their
records and reports to determine that
they are fulfilling this responsibility.

Two hundred eighty commenters (74
members of the general public, 204
members of the research or scientific
community, and 2 dealers) argued that
the legislative history of the 1985
amendments to the Act indicates that
APHIS’s authority is limited to
promulgating regulations that are
consistent with the guidelines contained
in the PHS Policy, issued by HHS
pursuant to the Health Research
Extension Act of 1885, and was not
intended to result in significant cost
increases for regulated entities. That Act

directs the Secretary of HHS, through
the Director of the National Institutes of
Health (NIH), to establish guidelines for
the proper care and treatment of
animals used in biomedical and
behavioral research, including the
establishment of animal care
committees. Those guidelines are
contained in the PHS Policy on Humane
Care and Use of Laboratory Animals
(PHS Policy). Two hundred thirty-seven
commenters (66 members of the general
public, 169 members of the research or
scientific community, and 2 dealers)
further suggested that if HHS and
APHIS remain unable to agree on the
nature and scope of our statutory
authority the Attorney General should
be requested to resolve the dispute in
accordance with Executive Order 12146.

Three hundred fifty commenters (75
members of the general public, 273
members of the research or scientific
community, and 2 dealers) protested
that the revised proposal would
radically alter established PHS and NIH
policies, and were not supported by
scientific evidence to justify doing so.
Five hundred eleven commenters (132
members of the general public, 377
members of the research or scientific
community, and 2 dealers)
recommended that we adopt the PHS
Policy to reduce duplication and avoid
inconsistency between the regulations
and the Policy. Ten members of the
research or scientific community urged
that we reconsider allowing research
facilities to comply with either the
Animal Welfare regulations, the PHS
Policy, Food and Drug Administration
regulations, or the American
Association for the Accreditation of
Laboratory Animal Care (AAALAC)
accreditation standards. We received
365 comments (85 from members of the
general public, 278 from members of the
research or scientific community, and 2
from dealers) objecting that-we did not
coordinate with the Secretary of HHS in
issuing the revised proposal. Two
hundred sixty-three commenters (70
members of the general public, 191
members of the research or scientific
community, and 2 dealers) further
suggested that APHIS does not have the
technical competence to promulgate
thesge rules.

The Animal Welfare Act was passed
by Congress in 1866, long before the
Health Research Extension Act of 1985
and the PHS Policy existed. The Act has
been amended several times, most
recently in 1985, to reflect public
concern over the care and treatment of
animals used in research, and
maintained or kandled by dealers,
exhibitors, carriers, and intermediate
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handlers. Section 15(a) of the Act
requires that the Secretary of
Agriculture consult and cooperate with
other Federal agencies in establishing
standards, and consult with the
Secretary of HHS before issuing
regulations (7 U.S.C. 2145({a})). We have
continued the consultation described in
the supplementary information
accompanying the revised proposal (54
FR 10837), in an effort to coordinate our
requirements wherever it is consistent
with our statutory mandate to do so. We
believe that this final rule resolves all of
the issues raised by HHS in response to
our proposals to amend parts 1 and 2 of
the regulations, and that it serves our
mutual objectives of animal welfare.

Notwithstanding our desire to resolve
our outstanding differences with HHS,
we are mindful that Congress has
entrusted the Department with
responsibility for establishing minimum
requirements to carry out its mandate,
and for administering the Act because of
our expertise in animal welfare matters.
We are accountable to Congress and the
public for doing so. By harmonizing our
regulations with the HHS guidelines
wherever doing so is consistent with the
Act, we have developed final rules that
allow those research facilities receiving
funds under the Health Research
Extension Act of 1885 to ulilize their
existing internal procedures where they
satisfy the requirements of the Act. The
modifications made in the final rule will
also allow other research facilities
greater flexibility in developing internal
procedures which ensure that the
objectives of the Act are satisfied.
Modifications to the requirements
imposed upon research facilities in the
final rule are explained in detail under
the heading, “‘subpart C—Research
Facilities.” Any outstanding differences
remaining between the PHS Policy and
these final rules are necessary to fulfill
our statutory obligations, as directed by
Congress.

We are not adopting the regulations of
the Food and Drug Administration or the
accreditation standards of AAALAC.
Congress has mandated that we
promulgate regulations implementing the
Animal Welfare Act, and that we
provide minimum standards for the
humane care and use of laboratory
animals. Standards or requirements
promulgated by other agencies or
associations do not accomplish our
objective of ensuring compliance with
certain minimum requirements. The PHS
Policy and the AAALAC accreditation
standards are guidelines for facilities
that are either Federally funded or that
desire accreditation status, respectively.
We do not have the authority to enforce

them. Furthermore, the 1985
amendments require specific minimum
standards, such as exercise for dogs and
psychological well-being of nonhuman
primates, that have no counterpart in the
regulations of other agencies, We
believe it is desirable to administer and
enforce one uniform body of regulations
at all research facilities regulated by the
Act. We considered the regulations and
guidelines of other agencies and
research associations in developing our
earlier proposals and these final rules,
and have attempted to harmonize our
mutual requirements wherever it was
consistent with our mandate to do so.

Three hundred thirty commenters (66
members of the general public, 262
members of the research or scientific
community, and 2 dealers) repeated the
comment that APHIS has failed to show
a rational connection between the
proposed rules and the Agency record.
As we stated in the supplementary
information accompanying the revised
proposal, we have been charged with
the responsibility of administering and
enforcing the Animal Welfare Act, and
implementing regulations, since the Act
was enacted in 1966. The proposed
amendments to the regulations and th
regulations promulgated in this final rule
reflect our many years of experience in
implementing the Act. We have
determined where addilional regulatory
requirements are needed to ensure the
safeguards intended by the Act are
provided and to promote animal
welfare. We helieve that, upon
implementation, these final rules will
assist us in enforcing the Act and in
preventing circumvention of its
requirements.

We received 398 comments (100 from
members of the general public, 284 from
members of the research or scientific
community, and 2 from dealers) stating
that we did not respond fully in the
revised proposal to the comments
submitted in response to the March 1987
proposal, and that we did not provide
sufficient reasons for declining to make
changes suggested by the commenters.
We disagree. Many months were
devoted to reviewing the nearly 8,000
comment letters received. All of the
comments were carefully considered,
and many changes were made as a
result of those comments. The rationale
underlying our decisions to revise the
preposed regulations, or not to revise
them to include suggested changes, is
explained in great detail in nearly 60
Federal Register pages, in the
supplementary information
accompanying the revised proposals for
paris 1 and 2 (see 54 FR 1082210832 and
54 FR 10835-10882)

Two commenters (1 dealer and 1
exhibitor) stated that the revised
proposal is written in a manner that
makes it difficult to understand and to
comment upon. One of our stated
objectives in revising the regulations ig
to make them easier to understand,
thereby increasing compliance and
making them more effective. We believe
that we have accomplished this
objective in the final rules for parts 1

. and 2. If, upon implementation of the

regulations, we determine that further
clarification is necessary, we will
provide it in a document published in
the Federal Register. No further changes
are made in the final rule based upon
this comment.

We received a number of different
comments objecting to the regulations
on the grounds that they will impede
research in various ways. We received
643 comments (104 from members of the
general public, 534 from members of the
research or scientific community, and 2
from dealers) objecting that the
regulations in the revised proposal
would unduly burden research with
excessive paperwork, in contravention
of the Paperwork Reduction Act. One
member of the general public and 3
commenters from the research or
scientific community noted, however,
that the March 1989 proposal was
carefully drafted to avoid unnecessary
paperwork. Through our ongoing
consultation with HHS and members of
the IRAC, we have determined that
certain paperwork and reporting
requirements presented in the revised
proposal can be coordinated with those
already required under the PHS Policy,
thereby reducing any additional burden
that would be imposed upon grantee
institutions. Certain other reporting
requirements have been modified in the
final rule to require less specific detail
than originally proposed, and will also
reduce the paperwork burden imposed
upon research facilities. With these
changes, explained in detail under the
heading, “subpart C—Research
Facilities,” we believe we have reduced
the paperwork and reporting
requirements to the minimum necessary
to effectuate the Act, and still enable us
to administer the Act by determinirg
whether research facilities are in
compliance. We believe these
regulations, as modified will not im
research.

We received 547 comments (103 from
members of the general public, 442 from
members of the research or scu:m_nﬁ?
community, and 2 from dealers) statins
that the revised proposal would
interfers with research due tolls
rigidity, by not allowing the flexibility

pede
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and innovations necessary for thg
optimal care and treatment of animals.
The final rules have been modified to
allow research facilities greater
flexibility in developing internal
procedures to ensure compliancg with
the regulations. Ample opportunity for
innovative research existed under the
proposed rules, and is maintained in the
final rules. The regulations provide for
departures from the standards and
regulations if justified by the principal
investigator and approved by the
Committee (final rule § 2.31(d)(1)).
Under this provision, the research
facility, through its Committee, is
responsible for approving and allowing
any innovations in research that are
justified as necessary for scientific
purposes. We do not agree with the
commenters and believe that their
concerns will not materialize upon
implementation of the final rules.

Throughout this rulemaking process,
we have remained cognizant that the
Act proscribes the Secretary from
interfering with research design or the
performance of actual research, Section
13(a)(6) of the Act provides that
“[n]othing in [the] Act (i) except as
provided in paragraph (7) of [subsection
(a)) shall be construed as authorizing the
Secretary to promulgate rules,
regulations, or orders with regard to the
design, outlines, or guidelines of actual
research or experimentation by a
research facility as determined by such
facility; (ii) except as provided * * *
shall be construed as authorizing the
Secretary to promulgate rules,
regulations, or orders with regard to the
performance of actual research or
experimentation by a research facility
as determined by such research facility;
- "7 US.C. 2143(a)(6)(A)(i) and (ii)).
The regulations being promulgated
today are necessary to effectuate the
intent of the Act that animals used in
biomedical research be provided
humane care and treatment. They do not
prescribe or interfere with research
design or procedures.

Some commenters (28 members of the
general public and 17 members of the
research or scientific community) were
toncerned that the proposed regulations
would result in research being
conducted overseas, due to the added

rdens and expense imposed upon the
research community, and 5 commenters
from the research or scientific
tommunity cautioned that the
regulations will permit our competitors
to overtake and surpass the lead we
have enjoyed in biotechnology. We do
not believe g significant amount of
tesearch activities will be conducted in
other countries rather than the United

States as a result of these rules. We also
do not perceive that Congress or HHS
would provide Federal funds for
research conducted abroad to avoid the
requirements of the Animal Welfare
regulations. Similar concerns were
raised in 1966 and 1967 when the
Animal Welfare Act was first enacted
and regulations were promulgated to
implement it. History has shown that
these concerns were not borne out. To
the contrary, tremendous advancements
in human and animal health have been
made possible through continued
support for biomedical research. We are
not making any changes in the
regulations on the basis of these
concerns.

Nor do we agree with the 83
commenters from the research or
scientific community who stated that
many of the proposed revisions could be
used to eliminate animals from
biomedical research altogether.

The 1985 amendments to the Act
impose specific requirements upon
research facilities, including provisions
ensuring adequate veterinary care,
proper use of pain-relieving drugs,
consideration of alternatives to the use
of animals and to painful procedures,
exercise for dogs, and psychological
well-being of nonhuman primates, and
some costs will necessarily be
associated with these changes. In
enacting the amendments, Congress
specifically found that the use of
animals is instrumental in certain
research and education (7 U.S.C.
2131(b)). Congress also determined that
the benefit to society of providing for the
humane care and use of animals in
research justifies its attendant costs. We
believe that these final rules effectuate
the intent of Congress without imposing
an unnecessary, unreasonable, or
unjustified financial burden.

Twenty commenters (2 members of
the general public and 18 members of
the research or scientific community)
expresed concern that the proposed
regulations, as revised in the March 1989
proposal, would discourage young
people from entering medical research
fields. We disagree. The requirements of
the Animal Welfare Act to reduce pain
and distress to animals, to reduce
unnecessary duplication of experiments,
to encourage development of alternative
methods of research, and to provide a
more humane environment for animals
used in biomedical research, will not
discourage young people from entering
the field of medical research. We
believe that greater concern for the
humane care and use of animals may in
fact encourage new scientists and foster

greater support for biomedical research
throughout our society.

One hundred eighty-three commenters
(6 members of the general public and
177 members of the research or scientific
community) protested that many of the
proposed revisions to the regulations
appeared to be a direct reaction to a
vocal minority in the animal rights
movement, whose purpose is to
eliminate the use of animals in research
entirely. This is a misperception. As
noted above, the Act specifically states
that “the use of animals is instrumental
in certain research and education for
advancing knowledge of cures and
treatment for diseases and injuries
which afflict both humans and animals;
* * *#'(7 U.S.C. 2131(b)). In passing the
1985 amendments to the Act, Congress
responded to the concerns of the
American public regarding the use of
animals in biomedical research, and
stated that alternatives to the use of
animals should be encouraged, and
unnecessary duplication of experiments
on animals avoided (7 U.S.C. 2131(b)).
These final regulations reflect the
mandate of Congress that while animal
experimentation shall continue, humane
methods of animal care and use be
implemented by biomedical research
institutions.

We received 419 comments (74 from
members of the general public, 223 from
members of the research or scientific
community, and 2 from dealers) stating
that research would be impeded if
research protocols and records are made
part of the public record and subject to
Freedom of Information Act (FOIA)
requests. The commenters were
concerned that public availability of this
information would divulge trade secrets
and would subject researchers to
harrassment. Forty-six commenters (5
members of the general public and 41
members of the research or scientific
community) were concerned with
terrorist acts against researchers and
their families as a result of public
disclosure under the FOIA. One member
of the research or scientific community
stated that such records should be made
part of the public record.

The regulations, as revised in this
final rule, require that a summary of
exceptions to the standards and
regulations be attached to the research
facility's annual report (final rule
§ 2.36(b)(8)). Neither the research
“protocol”, nor the animal care and use
procedure that will be followed in
carrying out the research, is required in
the annual report. APHIS inspectors are
authorized to inspect such records under
the Act, but there is no requirement in
the final regulations that the records be
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submitted to and maintained by APHIS
as a regular practice. Therefore, these
records generally are not agency records
available under the Freedom of
Information Act. Furthermore, APHIS |
records of inspections (VS Form 18-8)
and the annual reports submitted by
research facilities list animal use sites at
research facilities. They do not list
researchers by name and address. We
believe the commenters concerns are
unwarranted, and that no further change
is needed in the final rule.

Three hundred twenty-six
commenters (93 members of the general
public, 231 members of the research or
scientific community, and 2 dealers)
asserted that under the revised
proposal, an adversarial relationship
between velerinarians and researchers
would result. We do not agree with this
characterization, We revised our initial
proposal to clarify areas of
respongibility to aveid potential conflict,
and to ensure that provision is made for
proper velerinary care in the planning
and conduct of animal care and use
procedures. This allocation of autherity
by the research facility to the attending
veterinarian is maintained in the final
rule. Section 2.33{a)(2) requires that a
facility's attending veterinarian be given
appropriate authority to ensure that
adequate veterinary care is provided,
and to oversee animal care and use.
These areas are within the expertise of
doctors of veterinary medicine. In
recegnition of this fact, section
13(a)(3)(C) of the Act requires that a
veterinarian be consulted in planning a
potentially painful procedure (7 U.S.C.
2143(a)(3)(C)), and the final rule reflects
this determination of Congress (final
rule § 2.33). As we stated in the revised
proposal, we do not regard this
interaction as an impediment to
research, but rather as a necessary
ingredient of the regearch facilities’
commitment to assuring animal welfare.

We received 269 comments (78 from
members of the general public, 189 from
members of the research or scientific
community, and 2 from dealers) stating
that the Secretary does not have the
authority to establish commitlees with
power to review or disapprove of
research protocols for any reason, since
this authority would deprive researchers
of the scientific discretion necessary for
the cenduct of research. The revised
proposal was explicitly clear that
Committees would be authorized to
review the animal care and use
procedure to be employed in a proposed
research activity, in accordance with the
requirements of the Act, and that this
authority did not extend to research
“protocol” approval. It is the mandate of

Congress that Committees assess animal
care, treatment, and practices (7 U.S.C.
2143(b)(1)).

As we explained in detail in the
supplementary information
accompanying the revised proposal, it ia
necessary that Committees review the
animal care and use procedures
proposed to be followed in the conduct
of research in order for a research
facility to assure us that it is in
compliance with the Act and
regulations. This authority is limited to
the animal care and use portion of a
proposal to determine how the research
will treat or affect an animal and its
condition, and the circumstances under
which the animal will be maintained. It
does not extend to evaluating the
design, outlines, gnidelines, and
scientific merit of proposed research (54
FR 10849). We have attempted to clarify
this point further in the final rule, and
put such concerns to rest, by stating that
the Committee shall function as an
agent of the research facility (final rule
§ 2.31(c)). In that capacity, the
Committee shall review those
components of proposed activities, or
proposed changes in activities, related
to the care and use of animals and
determine that they are in accordance
with the Animal Welfare regulations
unless otherwise justified (final rule
§ 2.31(d)(1)).

We received 254 comments (70 from
members of the general public, 182 from
members of the research or scientific
community, and 2 from dealers stating
that APHIS's regulatory role should be
limited to detecting deviations from
approved activities, and should not
extend to formulation of proposals.
Upon implementation of the final rules,
APHIS's role will be to administer and
enforce the Animal Weifare Act and
regulations to ensure compliance. The
Act itself provides that certain
procedures and safeguards must be
followed in research involving
potentially painful procedures in order
to ensure the humane care and use of
animals and that adequate veterinary
care is provided (7 U.S.C. 2143{a}(3}).
Our regulatory authority extends to
ensuring that these procedures and
safeguards are adequaltely addressed
and adhered to. We repeat here, for the
benefit of the commenters, that we
acknowledge the limitation on our
authority to promulgate rules,
regulations, or orders with regard to the
design, outlines, guidelines, or
performance of actual research (7 U.S.C.
2143(a)(6)(A)).

Four hundred eighty-five commenters
(68 members of the general publie, 315
members of the research or scientific

community, and 2 dealers) objected to
the tone of our March 1889 regulatory
proposals, stating that they imply that
research (and researchers) is (are)
unethical. We do not intend to imply
any ethical judgments in these
regulations. In amending the Act in 1385,
Congress determined that “the use of
animals is instrumental in certain
research and education for advancing
knowledge of cures and treatment for
diseases and injuries which afflict both
humans and animals; * * *" (7U.S.C,
2131(b)). However, Congress also
determined that certain measures must
be prescribed and followed by research
facilities to “help meet the public
concern for laboratory animal care and
treatment * * *" (7 U.S.C. 2131(b)). We
are promulgating these regulations
which govern the care, use, treatment,
and handling of warm-blooded animals
by research facilities and other entities,
to carry out the mandate of Congress,

Comments on Specific
Interrelationships Between Ports 2 and 3

We received 392 comments {95 from
members of the general public, 295 from
members of the research or scientific
communily, and 2 from dealers) stating
that part 1 (Definition of terms) and part
2 (Regulations) of the regulations should
not be made final without the final rule
for part 3 (Standards), because they are
interdependent. We also received 249
comments (68 from members of the
general public, 177 from members of the
research or scientific community, and 4
from dealers) stating that parts 1 and 2
should not become final without part 3
in order to be cost-effective.

We have considered the public's
comments on the interrelationship of thie
regulations and standards and have
revised the final rule accordingly. We
believe that parts 1 and 2 of the
regulations can be effectively
implemented without further delay.
Standards governing the humane
handling, care, treatment, and
transportation of the warm-blooded
animals covered by the Act are
contained in part 3 of the regulations.
Although we are proposing to amend
those standards, we believe that these
final rules can now be implemented
using the existing standards. Prompt |
implementation of these final rules will
carry out many of the provisions for
animal welfare mandated by Congress
in amending the Act. No further delay is
necessary to ensure that adequale
veterinary care is provided to all
animals under the Act and that pait
relieving drugs are used where
appropriate. .




Federal Register / Vol. 54, No. 168 / Thursday, August 31, 1989 / Rules and Regulations

36143

Comments on the interrelationship of
the terms contained in parts 2 and 3 of
the regulations that are defined in part 1
are discussed in companion docket No.
£9-130, published elsewhere in this issue
of the Federal Register. In that
document, we address comments
suggesting that additional definitions or
clarifications are necessary.

We received 480 comments (478 from
members of the general public and 2
from members of the research or
scientific community) expressing
support for parts 1 and 2 as they relate
to part 3.

Three dealers and one member of the
general public requested that we clarify
when an exhibitor should be registered
under part 2, subpart B, or licensed, in
accordance with subpart A and the
term, "Class "C" licensee." Persons who
meet the definition of the term
“Exhibitor" provided in § 1.1 of the final
rule must obtain a Class "C" license if
their business involves the showing or
displaying of animals to the public.
Section 2.25 requires that all other
exhibitors register in accordance with
the requirements of subpart B of the
final rule, unless they are exempt from
the licensing requirements under section
3of the Act. Section 3 exempts “any
retail pet store or other person who
derives less than a substantial portion of
his income (as determined by the
Secretary) from the breeding and raising
of dogs or cats on his own premises and
sells any such dog or cat to a dealer or
research facility * * *"' (7 U.S.C, 2133).
We believe that the definitions provided
in the final rule for “Exhibitor” and
“Class “C" licensee" are clear, and that
no further clarification of the
registration regulations in subpart B are
necessary.

One member of the research or
scientific community requested that we
clarify the Committee's responsibility
regarding animals that are not covered
by the Act. The Animal Welfare Act and
regulations apply only to regulated
animals. The term “animal” is defined in
the final rule for part 1 for purposes of
these regulations. The Committee has no
responsibilities under these regulations
fn(:rtanimals that are not covered by the
ACL

We received several comments
objecting to the requirement of revised
proposal § 2.30(g) which would require
that exceptions to the standards and
regulations be permitted by research
facilities only when necesary in order to
éccomplish the research design,
specified in the proposed animal care
and use procedure submitted to the
g;‘r:flrlxttee for approval, explained. in
Paral ) fmd approv{:d by the Committee,

graph (g) provided that the principal

investigator must first file a report with
the Committee “explaining the areas of
noncompliance in detail."” Three
commenters (1 member of the general
public and 2 members of the research or
scientific community) objected that
requiring a detailed explanation of
deviations or exceptions to compliance
with the regulations and standards will
delay research.

The Act requires that exceptions to
the standards be allowed only when
specified by research protocol (7 U.S.C.
2143(a)(3)(E)). Any such exceptions must
be detailed and explained in the
research facility's annual report and
filed with the Committee (7 U.S.C.
2143(a)(3)(E)). It is the responsibility of
the research facility to ensure that it is
in compliance with the Act and
regulations. In order to do so the final
regulations provide that the Committee,
as an agent of the research facility, shall
review all proposed activities and
proposed changes on ongoing activities,
to determine whether they are in
compliance, or whether an exception is
justified. Under the final rule, the
principal investigator must present an
acceptable justification for the
exception, in writing. A summary of all
such exceptions must also be attached
to the facility's annual report in
accordance with the requirements of the
Act (final rule § 2.36(b)(3)). We believe
that the burden imposed upon principal
investigators in explaining how their
proposal departs from the regulations
and standards, and justifying the
proposed exception, is reasonable and
necessary to keep the institution
informed of research activities and in
compliance with the Act. The final rule
provides means by which the research
facilities can ensure that Committee
review is provided without undue delay.
We do not believe that this requirement,
as revised in the final rule, will delay
research.

Four members of the research or
scientific community objected to the
term, “areas of noncompliance” and
suggested that we refer to “'scientifically
justified exceptions to the standards”
instead. As noted briefly above, and
explained in greater detail under the
heading, “subpart C—Research
Facilities", § 2.31(d)(1) of the final rule is
revised to require that the Committee
review proposed activities to determine
that the animal care and use
components of those activities are in
accordance with the regulations, “unless
acceptable justification for a departure
is presented; * * *" (final rule
§ 2.31(d)(1)). This language is consistent
with the PHS Policy and is more
appropriate, since an approved
departure from the regulations would

not be deemed a violation of the Act, as
the term “noncompliance’ may connote.

One member of the research or
scientific community objected to
considering scientifically necessary
exceptions to the regulations as being
areas of noncompliance or deviations
which must be explained in detail by the
principal investigator and included in a
written report that is attached to the
annual report. As noted above, the Act
requires that exceptions to the
standards be explained in a written
report and included in the research
facility's annual report (7 U.S.C.
2143(a)(3)(E)). Under the final rule,
therefore, the research facility must
assure that it has required "'that
exceplions to the standards and
regulations be specified and explained
by the principal invetigator and
approved by the IACUC.” (Final rule
§ 2.31(d)(3)). We are requiring that a
“summary of all such exceptions * * *"
be attached to the annual report (final
rule § 2.36(b)(3)). The terms “areas of
noncompliance” or “‘deviations” used in
the revised proposal are referred to as
“departures” from the regulations, or
“exceptions" in the final rule, for the
reason set forth immediately above.
Therefore, scientifically necessary
exceptions must be explained by the
principal investigator and described, in
writing, in the facility’s annual report,
contrary to the commenter's assertion.

Four commenters (2 members of the
general public and 2 members of the
research or scientific community)
opposed the requirement that written
reports of exceptions to the standards
and regulations be attached to the
annual report, as required under revised
proposal § 2.30(g). This requirement is
statutorily mandated, as set forth above,
and is retained in the final rule (final
rule § 2.31(d)(3)). We have modified it to
require summaries of such exceptions,
however, as explained in greater detail
under the heading, “Subpart C—
Research facilities”, subheading,
“Annual report.”

We received 628 comments (619 from
members of the general public and 9
from members of the research or
scientific community) endorsing the
requirements of revised proposal
§ 2.30(h), “Exercise for dogs and
psychological well-being of nonhuman
primates.” It would require that “[t]he
research facility shall establish, in
consultation with the attending
veterinarian, written procedures and
systems for the exercise of dogs and for
the psychological well-being of primates
in accordance with the regulations and
standards, and a record system
documenting that such a procedure or
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system is being carried out.” We also
received 203 comments (198 from
members of the general public, 4 from
members of the research or scientific
community, 1 from a dealer) supporting
the requirement for documentation of
the release of dogs for exercise (revised
proposal § 2.30(h) and proposed

§ 3.07(d)), and 193 comments (189
members of the general public and 4
members of the research or scientific
community) supporting the requirement
for documentation of primate exercise
and psychological well-being (revised
proposal § 2.30(h) and proposed

§ 3.81(c)). Fourteen commenters (1
member of the general public and 13
members of the research or scientific
community) opposed the requirement for
written procedures and record systems,
and 303 commenters (74 members of the
general public, 227 members of the
research or scientific community, and 2
dealers) stated that the requirements of
revised proposal § 2.30(h), if included in
the final rule, could not be met in the
absence of the standards set forth in
part 3. In addition, although the revised
proposal made clear that the procedures
may be included in the facility’s
standard operating procedure and need
not be a separate document, members of
the IRAC expressed concern in the
course of our consultation, that the
requirement for written procedures for
the exercise of dogs and recordkeeping
systems for documenting exercise would
be administratively burdensome.

We proposed that recordkeeping
systems be maintained to ensure
compliance, since exercise could not
otherwise be verified. We continue to
endorse this approach, as stated in the
supplementary information
accompanying the revised proposal.
However, requirements for exercise of
dogs and for promoting the
psychological well-being of nonhuman
primates will, upon publication of a final
rule, be set forth in subparts A and D of
part 3 of the regulations. Until the
proposed regulations for part 3 are
published as a final rule, there are no
such procedures and systems to record.
We believe that making this requirement
of part 2 final before the promulgation of
standards for exercise and
psychological well-being would be
premature, confusing, and difficult to
enforce. We are therefore removing from
the final rule for part 2 the requirement
that a record system documenting that a
procedure or system for exercise of dogs
and for the psychological well-being of
nonhuman primates be established,
pending promulgation of a final rule for
part 3.

Three members of the research or
scientific community commented that all
Federal research facilities should be
covered by the regulations. The Act
provides that Federal research facilities
shall establish Committees having the
same composition and responsibilities
required at nonfederal research facilities
(7 U.S.C. 2143(c)). It also provides that
Federal research facilities shall comply
with the standards and requirements
promulgated under Section 13 (a), (f), (g).
and (h) of the Act (7 U.S.C. 2144). (This
section reference appears in the Act as
Section 13 (a), (g), (h), and (i) due to a
drafting error which created two
paragraphs designated as (f).) Although
we do not exercise authority to inspect
Federal research facilities, they must
comply with the standards promulgated
under the Act. The requirement that
Federal facilities maintain Committees
having the same composition, duties,
and responsibilities required of other
research facilities is contained in § 2.37
of the final rule.

Two members of the research or
scientific community commented that
pounds and shelters should be regulated
under the Act. We do not have authority
under the Act to regulate
governmentally owned and operated
pounds and shelters. We do regulate
private or contract pounds and shelters,
however, if they meet the definition of a
dealer, as set forth in final rule § 1.1.
Regulations governing their operations
are set forth in § 2.132 of the final rule.

Two hundred forty-two commenters
(67 members of the general public, 173
members of the research or scientific
community, and 2 dealers) objected to
the revised proposal arguing that there
is no proof that large numbers of stolen
animals end up at research facilities.
Certain of the provisions in the
regulations are intended to prevent this
from occurring (see, e.g., final rule
§§ 2.38 (d), (j), (k), 2:60, 2.101)).

One of the original findings of
Congress underlying enactment of the
Animal Weifare Act in 1966 was the
need “to protect the owners of animals
from the theft of their animals by
preventing the sale or use of animals
which have been stolen." (7 U.S.C.
2131(b)). This is still a valid concern of
Congress and the public, and therefore
the Department. Regulations intended to
prevent the sale of stolen animals to
research facilities and the use by
research facilities of stelen animals are
therefore included in the final rule for
part 2,

Public Comments on Regulatory Impact
Analysis and Regulatory Flexibility Act
Analysis

The anticipated economic impact of
implementing the 1985 amendments to
the Animal Welfare Act has generated
much interest, discussion, and
controversy. The Department conducted
a regulatory impact analysis of the
proposed rules as required by Executive
Order 12291. The analysis determined
that implementation of the proposed
rules would have a cost impact in
excess of $100 million on the economy,
thus it would be a “major rule.” The
analysis of cost impacts was based on
our best assessment; available
information indicated that the costs to
regulated establishments would amount
to $207 million for annual operating
expenditures and $876 million for capital
investments.

We received 632 comments (3 from
the research community, 2 from dealers,
and 627 from the general public) noting
that the regulatory impact analysis
contained “overinflated” cost estimates.
Only 1 of the comments from the general
public provided detailed information of
compliance costs for each new provision
in the proposed roies. The rest of the
comments contained a formatted
statement indicating that costs in the
analysis were “overinflated” and the
proposed rules asked for nothing more
than a well-run animal facility already
provided for regulated animals.

We also received 270 comments (91
members of the general public, 177
members of the research or scientific
community, and 2 dealers) noting that
the cost estimates in the regulatory
impact analysis were too low. Again,
only 1 commenter from the research
community provided detailed
information and different compliance
cost estimates of implementing the
proposed rules. The commenter
estimated that implementation of the
proposed rules will cost regulated
establishments more than $450 million
annually plus a capital investment of at
least $1.8 billion over the next several
years.

In conducting the regulatory impact
analysis, the Department decided early
in the analysis that attempting to
construct a coherent analytical
framework to estimate potentialA
compliance costs was inappropriate.
Time and resources did not allow the
traditional economic approach of
conceptualizing and estimating an
analytical framework. Also, a St-'}Sie ;
framework would not have provided &'
useful answers to all questions on
anticipated cost impacts because of the
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complexity of factors being measured,
the lack of statistical data sources, and
the diversity of regulated
establishments. Instead, the Department
relied on several informational sources
such as expert opinion from across the
country, our inspection of regulated
sites, and our own experience in
edministering the Animal Welfare
regulations. The cost estimates
represented best efforts by the
Department and are not to be construed
as exact estimates of compliance due to
obvious limitations, as stated in the
analysis.

However, we disagree with those
commenters who stated that the
potential costs on regulated
establishments were “overinflated.” The
proposed rules contained many new
animal welfare provisions required by
the statute which are not presently
prescribed in the existing regulations,
Compliance with these new provisions
will require regulated establishments to
update their facilities and practices so
that the level of humane care and
treatment afforded to regulated animals
will increase. The derivation of cost
estimates provided by the commenter
from the research community which
doubled the cost estimates in the
regulatory impact is also subject to data
and analytical constraints. Furthermore,
the commenter provided insufficient
detail, methodology, and data to support
its cost estimates. We believe that these
cost estimates represent a “worst case"
x]enario of implementing the proposed

es.

Sixty-six commenters from the general
public, 168 commenters from the
research or scientific community, and 2
dealers stated that the regulatory impact
analysis did not contain sufficient detail
to explain the discrepancies between
the Department's cost estimates
(referenced above), and those submitted
by a commenter from the research or
scientific community, The regulatory
analysis provides an internal
mechanism for the Department to
promulgate new rules or revise existing
rules based on information which is
available to the Department. It is
impossible for the Department to
tompare its own findings in the
regulatory analysis with those provided

¥ & commenter after the preposed rules
have been made public.

Four hundred ninety-two commenters
(275 from the research or scientific
tommunity, 114 from the general public,
@nd 3 dealers) stated that the proposed
;';Wal!ions wog]d inflate the cost of

‘mal research makin g it cost
prohibitive, Two hundred sixty-one
‘ommenters (68 members of the general

public, 168 members of the research or
scientific community, and 25 dealers)
aiso stated that the proposed rules will
cost too much to implement and will put
small dealers out of business. Two
hundred forty-three commenters (68
members of the general public, 175
members of the research or scientific
community, and 2 dealers) also stated
that the proposed rules will cost too
much and will put small researchers out
of business. In addition, 70 commenters
from the general public, 179 commenters
from the research community, and 2
dealers were shocked that the
Department discounted the impact of the
proposed rules believing that no
establishment would abandon the use of
animals in biomedical research due to
increased compliance costs. Most of
these commenters also stated that the
increased costs for animal research are
important, and when coupled with the
delay in research advances, would make
the real costs staggering.

The regulatory review has indicated
that a cost impact on animal research
and small entities would cceur.
Moreover, the regulatory review has
also indicated that the cost impact of the
regulations result from the
implementation of the new provisions in
the 1985 amendments to the Animal
Welfare Act. The Department has not
discounted the potential economic
effects of the proposed rules on
biomedical research using animals as
mere cost increases. We have
acknowledged that the overall impact on
biomedical research is difficult to
assess. Whether biomedical research
facilities would abandon the use of
animals depends on the extent of
compliance costs to be imposed on each
facility. Biomedical research facilities
vary extensively as to their research
needs, operations, animal premises, and
their inventory of regulated species.

In developing final rules, the
Department has considered and will
continue to consider regulations that
will impose the least cost on regulated
establishments within statutory goals.
The Department does not consider the
regulations to be imposing prohibitive
costs on regulated establishments. Most
facilities meeting or exceeding present
compliance requirements may not be
greatly impacted by the regulations,
except for the new provisions as stated
in the amendments,

Two hundred ninety-two commenters
(72 members of the general public, 178
members of the research or scientific
community, and 2 dealers) indicated
that the Department has failed to do a
cost-benefit analysis as required by
Executive Order 12291, Ninety-three

members of the general public, 301
members of the research or scientific
community, and 2 dealers stated that the
regulations provided no benefit to
animals or improvements in animal care.

The general requirements for a
regulatory impact analysis under
Executive Order 12291 of proposed
federal rules require that costs and
benefits be identified and examined.
They also require that regulatory
objectives be chosen to maximize net
benefits to society or involve the least
cost to society. The regulatory analysis
examined the presence of benefits to
society and animals arising from the
regulatory proposals and indicated that
these benefits could not be properly
quantified. In the absence of actual
dollar figures for benefits, it was
impossible to estimate the net potential
benefits from the regulations.

The Department disagrees with the
opinion that animals will not receive
improved animal care or benefits under
the proposed rules. There has been
considerable scientific data and
increased public opinion that supports
the intent of Congress to increase the
level of animal care and treatment
afforded to animals in regulated
establishments. Requirements that
provide for better and enriched animal
housing environments, appropriate
veterinary care, procedures that
minimize animal pain and discomfort,
and alternatives to animal research are
some of the factors which support the
increased level of welfare and benefits
to regulated animals,

Seventy-four commenters members of
the general public, 172 members of the
research or scientific community, and 2
dealers stated that the Department has
failed to consider alternatives that will
achieve statutory goals and involve the
least cost to society. The Department
disagrees with these commenters. In
developing the proposed rules, the
Department has sought comments and
input from the regulated establishments,
the general public, and interested
Federal agencies. Previous proposals
contain extensive discussion and
explanation of alternative provisions for
each new revision or change required by
the amendments. The Department will
also finalizes rules after all relevant
factors are considered, including least
costly alternatives, in achieving
statutory goals.

Statutory Authority

This rule is issued pursuant to the
Animal Welfare Act (Act), as amended,
7 U.S.C. 2131-2157. Congress recently
added significantly to the Secretary’s
responsibilities under the Act,
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particularly with regard to the use of
animals by research facilities, in the
Food Security Act of 1985, Public Law
No. 99-198, approved December 23, 1985.
The declared policy of the Act is to
ensure that animals intended for use in
research facilities, as pets, or for
exhibition purposes, are provided
humane care and treatment; to assure
the humane treatment of animals during
transportation; and to prevent the sale
of stolen animals.

The Act requires that animal dealers
and exhibitors obtain a license from the
Secretary, and that research facilities,
carriers, and intermediate handlers
register with the Secretary. The Act
directs the Secretary to issue specific
regulations concerning, inter alia
recordkeeping, veterinary care,
handling, transportation, identification
of animals, and holding period
requirements. In addition, the 1985
amendments require the Secretary to
issue expanded regulations governing
the use of animals in research facilities.
Section 21 of the Act continues to
authorize the Secretary to issue such
regulations as he deems necessary to
effectuate the purposes of the Act.

The recent amendments mandate that
these regulations are to include
standards for care, treatment, and
practices in experimental procedures
which will minimize pain and distress.
The Secretary is to require that
researchers consider alternatives to
painful procedures and that, with regard
to painful procedures, researchers must
consult a veterinarian; use adequate
tranquilizers, anesthetics, and
analgesics; and provide for adequate
pre- and post-surgical care. Moreover,
exceptions to these standards may be
made only when specified by research
protecol and explained in a report
mandated in the Act,

The Act also mandates that the
Secretary issue regulations requiring
research facilities to show and report
that they are complying with the Act
and that they are following
professionally acceptable standards in
the care and treatment of animals during
research. The Act directs the Secretary
to require each research facility to
establish a committee to assess the
facility's use and treatment of animals.
The Act specifies the composition of the
commitlee, including the requirement
that each committee must be composed
of at least three members and that each
committee must have at least one
member who is a veterinarian and at
least one who represents the community
interest in proper animal care. The Act
mandates many of the committee's
responsibilities, including that it inspect

and report at least semi-annually on the
condition and use of animals and report
any violations of the standards. The
Secretary is also to require each
research facility to provide training for
all personnel involved in animal care.
This rule contains regulations
required by the 1985 amendments as
well as modifications to existing
regulations based on the Department's
experience in administering the Act.

Executive Order 12291

The Department has examined the
economic impact of this final rule in
accordance with Executive Order 12291,

Amendments to the Animal Welfare
Act require changes in the existing
Animal Welfare regulations. The
Department has finalized revisions to
part 2 of the Animal Welfare regulations
under its statutory authority. The final
regulations for part 2 contain revisions
and new requirements intended to
improve the welfare of animals and the
regulated public’s understanding of the
regulations, thereby increasing
compliance and effectiveness. In
developing these regulations, the
Department has given full consideration
to the input and comments received
from regulated establishments, the
general public, and interested Federal
agencies to previous alternative
regulatory proposals. These regulations
are consistent with and do not
contradict other Federal regulations,
policies, or guidelines on laboratory
animal care, use, and treatment
practices.

The regulatory analysis focuses on the
changes to part 2 of the Animal Welfare
regulations required by the
amendments. The analytical emphasis is
on the incremental costs to be imposed
on regulated establishments (research
facilities, breeders, dealers, and
exhibitors) when these regulations
become effective. These compliance
costs are attributed to the statute itself
and are mainly due to new requirements
for the establishment and mainteriance
of institutional animal care and use
committees in research facilities,
programs of adequate veterinary care,
and the use of procedures to ensure that
animal pain and distress are minimized.

Revisions to part 2 of the regulations
will require Federal and nonfederal
research facilities to spend between
$43.5 and $132.8 million in capital
expenditures to renovate, equip, replace,
or construct aseptic surgical facilities,
and provide for adequate pre-operative
and post-operative care of animals.
Only those facilities performing surgery
on regulated species of animals will be
affected. A range is provided because
the Department is unaware of the degree

to which research facilities currently
comply with these standard veterinary
procedures in the absence of specific
regulations. The Department estimates
$33 million in additional annual
compliance costs for Federal and
nonfederal research institutions to
comply with the new regulations and
requirements for the operation of the
institutional animal care and use
committees, increased responsibilities
for attending veterinarians, and
increased recordkeeping requirements,
These costs represent additional costs
for laboratory personnel and the need
for additional personnel in research
facilities.

Overall, the Department does not
anticipate a significant economic impact
from part 2 of the regulations on
biomedical research, testing, and
education, since current outlays are
estimated to be in excess of $14 billion
per year. In terms of annual compliance
costs, the regulatory impact on
biomedical research would account for
far less than one percent (0.2%) of the
aggregate annual outlays. However,
there could be small, but important,
implications and distributional effects
associated with allocating additional
funds or expenditures for compliance
with the regulations.

Licensees (breeders, dealers, and
exhibitors) would be required to spend
an additional $0.6 million to comply
with the revised requirements for
licensing, animal identification, and
adequate veterinary care. With the
exception of increases in annual license
fees, the additional cost of these new
requirements are also attributed to the
statute itself. These additional costs
would not have any adverse effects on
the ability of licensees to continue
animal ventures and the implementation
of the regulations will assist the
Department by enhancing traceability of
animals purchased, sold or transported.
These costs could also be passed on to
other regulated establishments or
consumers who purchase their animals.

Other econcmic impacts that are
examined but not quantified in this
analysis include the benefits which
would result from increased levels of
humane care and treatment of animals
used for research, testing, teaching.
exhibition and business ventures. The
main intent of the amendments and the
regulations is to increase the welfare of
animals. Direct benefits accrue to
society based on perceptions of
increased improvements in the manner
in which animals would be cared for
under the new regulations. Animal
research will benefit from the av9:dance
of unnecessary duplication of anima
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experiments or protocols, increased
exchange of technical information, and
the renewed emphasis on and interest in
the use of scientifically and

economically feasible alternatives to
animal experimentation.

Based on the analysis of potential cost
impacts, the Department has determined
that implementing parts 1 and 2 of the
regulations may constitute a “major
rule.” The estimated total additional
compliance costs for part 2 of the
regulations are treated together with the
economic implications that part 3—
“Standards” may have on regulated
establishments. The amendments
mandate changes in animal housing,
environmental enrichments, and
exercise and socialization of dogs.
Available information indicates that the
bulk of the regulatory impact will be due
to new requirements for the exercise of
dogs and a physical environment that
promotes the psychological well-being
of non-human primates, specific
provisions required by the amendments.
The Department considers the changes
in all three parts of the Animal Welfare
regulations will be a “major rule” based
on anticipated cost increases in excess
of $100 million for animal uses, care, and
treatment. For that purpose, the
Department has considered and will
continue to examine least cost feasible
alternatives, whenever appropriate and
within statutory goals, in developing the
final Animal Welfare regulations.

Regulatory Flexibility Act

The Department has analyzed the
potential impact on small entities of this
final rule for part 2 of the Animal
Welfare regulations as required by the
Reg)ulatory Flexibility Act (Pub. L. 96~
354).

Based upon our analysis, the
Department determines that this final
rule could affect all small regulated
entities, primarily by increases in
annual license fees, and identification
requirements for dogs and cats,
However, the economic impacts would
not be significant. The greatest
économic burden of this rule would be
imposed on large regulated entities and
large research facilities, It is anticipated

at the largest economic impact on
small entities would result from changes
'n part 3—"Standards.” Under these
trcumstances, the Administrator of the
Anxmal and Plant Health Inspection
Sgrvxce has determined that this action
will not have a significant economic

"pact on a substantial number of small
Entities,

Executive Order 12372

g This Program/activity is listed in the
atalog of Federal Domestic Assistance

under No. 10.025 and is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with state and local
officials. (See 7 CFR part 3015, subpart
V)

Paperwork Reduction Act

The information collection and
recordkeeping provisions that are
included in the final rules amending 9
CFR parts 1 and 2 have been submitted
for approval to the Office of
Management and Budget (OMB), in
accordance with the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35) under control number
0579-0036, and upon approval, will
become effective upon October 30, 1989,
The Department has requested that
OMBE conclude its review no later than
October 30, 1989,

The public reporting burden for this
collection of information is estimated to
average 0.96 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
The public recordkeeping burden is
estimated to average 4.0 annual hours
per recordkeeper.

Send written comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden, to
the U.S. Department of Agriculture,
Clearance Officer, OIRM, Room 404W,
Washington, DC 20250; and to the Office
of Management and Budget, Paperwork
Reduction Project (OMB Control No.
0578-0036), Washington, DC 20503.

List of Subjects
9 CFR Part2

Licensing, Registration, Identification
of animals, Records, Institutional animal
care and use committees and adequate
veterinary care, Miscellaneous.

9 CFR Part 3

Animal welfare, Humane animal
handling, Pets, Transportation.

Accordingly, based on the rationale
set forth in the preamble, we are
amending 9 CFR parts 2 and 3 as
follows:

1. Part 2 is revised to read as follows:
PART 2—REGULATIONS
Subpart A—Licensing

Sec.
21 Requirements and application.

2.2 Acknowledgement of regulations and
standards.

Sec.

23 Demonstration of compliance with
standards and regulations.

24 Non-interference with APHIS officials.

25 Duration of license and termination of
license.

2.6 Annual licenge fees.

2.7 Annual report by licensees.

2.8 Notification of change of name, address,
control, or ownership of business.

2.9 Officers, agents, and employees of
licensees whose licenses have been
suspended or revoked.

210 Licensees whose licenses have been
suspended or revoked.

211 Denial of initial license application.

Subpart B—Registration

2.25 Regquirements and procedures,

2.26 Acknowledgement of regulations and
standards.

2.27 Notification of change of operation.

Subpart C—Research Facilities

2.30 Registration.

2.31 Institutional Animal Care and Use
Committee (IACUC).

232 Personnel qualifications.

2.33 Attending veterinarian and adequate
veterinary care.

2.34 [Reserved)

2.35 Recordkeeping requirements.

2.36 Annual report.

2.37 Federal research facilities.

2.38 Miscellaneous.

Subpart D—Attending Veterinarian and

Adequate Veterinary Care

240 Attending veterinarian and adequate
veterinary care (dealers and exhibitors).

Subpart E—Identification of Animals

250 Time and method of identification.
251 Form of official tag.

2,52 How to obtain tags.

2,53 Use of tags.

2.54 Lost tags.

2.55 Removal and disposal of tags.

Subpart F—Stolen Animals

2.80 Prohibition on the purchase, sale, use,
or transportation of stolen animals.

Subpart G—Records

2.75 Records: Dealers and exhibitors.

2.76 Records: Operators of auction sales
and brokers.

2.77 Records: Carriers, and intermediate

ers.

2.78 Health certification and identification.

2.79 C.O.D. shipments.

2.80 Records, disposition.

Subpart H—Compliance With Standards
and Holding Period

2100 Compliance with standards.

2101 Holding period.

2102 Holding facility.

Subpart I—Miscellaneous

2125 Information as to business; furnishing
of same by dealers, exhibitors, operators
of auction sales, intermediate handlers,
and carriers.

2128 Access and inspection of records and

property.
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2.127 Publication of names of persons
subject to the provisions of this part.

2128 Inspection for missing animals.

2129 Confiscation and destruction of
animals.

2,130 Minimum age requirements.

2.131 Handling of animals.

2.132 Procurement of random source dogs
and cats, dealers.

Authority: 7 U.S.C. 2131-2157; 2.17, 2.51,
and 371.2(g).

Subpart A—Licensing

§ 2.1 Requirements and application.

(a)(1) Any person operating or
desiring to operate as a dealer,
exhibitor, or operator of an auction sale,
except persons who are exempted from
the licensing requirements under
paragraph (a}(3) of this section, must
have a valid license. A person must be
18 years of age or older to obtain a
license. A person seeking a license shall
apply on a form which will be furnished
by the APHIS, REAC Sector Supervisor
in the State in which that person
operates or intends to operate. The
applicant shall provide the information
requested on the application form,
including a valid mailing address
through which the licensee or applicant
can be reached at all times, and a valid
premises address where animals, animal
facilities, equipment, and records may
be inspected for compliance. The
applicant shall file the completed
application form with the APHIS, REAC
Sector Supervisor.

(2) If an applicant for a license or
license renewal operates in more than
one State, he or she shall apply in the
State in which he or she hag his or her
principal place of business. All
premises, facilities, or sites where such
person operates or keeps animals shall
be indicated on the application form or
on a separate sheet attached to it. The
completed application form, along with
the application fee indicated in
paragraph (d) of this section,-and the
annual license fee indicated in table 1 or
2 of § 2.6 shall be filed with the APHIS,
REAC Sector Supervisor.

(3) The following persons are exempt
from the licensing requirements under
section 2 or section 3 of the Act:

(i) Retail pet stores which sell
nondangerous, pet-type animals, such as
dogs, cats, birds, rabbits, hamsters,
guinea pigs, gophers, domestic ferrets,
chinchilla, rats, and mice, for pets, at
retail only: Provided, That, Anyone
wholesaling any animals, selling any
animals for research or exhibition, or
selling any wild, exotic, or nonpet
animals retail, must have a license;

(ii) Any person who sells or negotiates
the sale or purchase of any animal
except wild or exotic animals, dogs, or

cats, and who derives no more than $500
gross income from the sale of such
animals to a research facility, an
exhibitor, a dealer, or a pet store during
any calendar year and is not otherwise
required to obtain a license;

(iii) Any person who maintains a total
of three (3) or fewer breeding female
dogs and/or cats and who sells only the
offspring of these dogs or cats, which
were born and raised on his or her
premises, for pets or exhibition, and is
not otherwise required to obtain a
license;

(iv) Any person who sells fewer than
25 dogs and/or cats per year which were
born and raised on his or her premises,
for research, teaching, or testing
purposes or to any research facility and
is not otherwise required to obtain a
license. The sale of any dog or cat not
born and raised on the premises for
research purposes requires a license;

(v) Any person who arranges for
transportation or transports animals
solely for the purpose of breeding,
exhibiting in purebred shows, boarding
(not in association with commercial
transportation), grooming, or medical
treatment, and is not otherwise required
to obtain a license;

(vi) Any person who buys, sells,
transports, or negotiates the sale,
purchase, or transportation of any
animals used only for the purposes of
food or fiber (including fur);

(vii) Any person who breeds and
raises domestic pet animals for direct
retail sales to another person for the
buyer's own use and who buys no
animals for resale and who sells no
animals to a research facility, an
exhibitor, a dezler, or a pet store (e.g., a
purebred dog or cat fancier) and is not
otherwise required to obtain a license;

(viii) Any person who buys animals
solely for his or her own use or
enjoyment and does not sell or exhibit
:animals, or is not otherwise required to
obtain a license;

(b) Any person who sells fewer than
25 dogs or cats per year for research or
teaching purposes and who is not
otherwise required to obtain a license
may obtain a voluntary license,
provided the animals were born and
raised on his or her premises. A
voluntary licensee shall comply with the
requirements for dealers set forth in this
part and the Specifications for the
Humane Handling, Care, Treatment, and
Transportation of Dogs and Cats set
forth in part 3 of this subchapter and
shall agree in writing on a form
furnished by APHIS to comply with all
the requirements of the Act and this
subchapter. Voluntary licenses will not
be issued to any other persons. To
obtain a voluntary license the applicant

shall submit to the APHIS, REAC Sector
Supervisor the applicaticn fee of $10
plus an annual license fee. The class of
license issued and the fee for a
voluntary license shall be that of a Clagg
“A" licensee (breeder). Voluntary
licenses will not be issued to any other
persons or for any other class of license,

(c) No person shall have more than
one license.

(d) A license will be issued to any
applicant, except as provided in §§ 2.10
and 2.11, when the applicant:

(1) Has met the requirements of this
section and of §§ 2.2 and 2.3; and

(2) Has paid the application fee of $10
and the annual license fee indicated in
§ 2.6 to the APHIS, REAC Sector
Supervisor and the payment has cleared
normal banking procedures.

(e)(1) On or before the expiration date
of the license, a licensee who wishes a
renewal shall submit to the APHIS,
REAC Sector Supervisor a completed
application form and the application fee
of $10, plus the annual license fee
indicated in § 2.6 by certified check,
cashier's check, personal check, or
money order. A voluntary licensee who
wishes a renewal shall also submit the
$10 application fee plus an annual
license fee. An applicant whose check is
returned by the bank will be charged a
fee of $15 for each returned check. One
returned check will be deemed
nonpayment of fees and will result in
denial of license. Payment of fees must
then be made by certified check,
cashier's check, or money order. An
applicant will not be licensed until his
or her payment has cleared normal
banking procedures.

(2) The $10 application fee must also
be paid if an applicant is applying for a
changed class of license. The applicant
may pay such fees by certified check,
cashier's check, personal check; or
money order. An applicant whose check
is returned by a bank will be charged a
fee of $15 for each returned check and
will be required to pay all subsequent
fees by certified check, money order, or
cashier’s check. A license will not be
issued until payment has cleared normal
banking procedures.

(f) The failure of any person to comply
with any provision of the Act, or any of
the provisions of the regulations or
standards in this subchapter, shall
constitute grounds for denial of a
license; or for its suspensionor
revocation by the Secretary, as provided
in the Act.

§2.2 Acknowledgment of regulations and
standards.

APHIS will supply a copy of the
applicable regulations and standards t0
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the applicant with each request for a
license application or renewal. The
applicant shall acknowledge receipt of
the regulations and standards and agree
to comply with them by signing the
application form before a license will be
issued or renewed.

§2.3 Demonstration of compliance with
standards and regulations.

(a) Each applicant must demonstrate
that his or her premises and any
animals, facilities, vehicles, equipment,
or other premises used or intended for
use in the business comply with the
regulations and standards set forth in
parts 2 and 3 of this subchapter. Each
applicant for an initial license or license
renewal must make his or her animals,
premises, facilities, vehicles, equipment,
other premises, and records available
for inspection during business hours and
at other times mutually agreeable to the
applicant and APHIS, to ascertain the
applicant’s compliance with the
standards and regulations.

(b) In the case of an application for an
initial license, the applicant must
demonstrate compliance with the
regulations and standards, as required
in paragraph (a) of this section, before
APHIS will issue a license. If the
applicant’s animals, premises, facilities,
vehicles, equipment, other premises, or
records do not meet the requirements of
this subchapter, APHIS will advise the
applicant of existing deficiencies and
the corrective measures that must be
completed to come into compliance with
the regulations and standards. The
applicant will have two more chances to
demonstrate his or her compliance with
the regulations and standards thro
re-inspection by APHIS. If the applicant
fails the third inspection he or she will
forfeit the application fee and cannot re-
apply for a license for a period of 8
months following the third inspection.
Issuance of the license will be denied
until the applicant demonstrates upon
inspection that the animals, premises,
facilities, vehicles, equipment, other
premises and records are in compliance

with all regulations and standards in
this subchapter,

§24 Non-interference with APHIS
officiats,

_Alicensee or applicant for an initial
license shall not interfere with, threaten,
abuge (including verbally abuse), or
harass any APHIS official in the course
of carrying out his or her duties.

§25 Duration ot license and termination
oflicense, :

(8) A license issued under this part
shall be valid and effective unless:

(1) The license has been revoked or
suspended pursuant to section 19 of the
Act.

(2) The license is voluntarily
terminated upon request of the licensee,
in writing, to the APHIS, REAC Sector
Supervisor.

(3) The license has expired or been
terminated under this part.

(4) The applicant has failed to pay the
application fee and the annual license
fee as required in §§ 2.1 and 2.6.

There will be no refund of fees if a
license is terminated prior to its
expiration date.

(b) Any person who is licensed must
file an application for a license renewal
and an annual report form (VS Form 18-
3) as required by § 2.7, and pay the
required fees, on or before the
expiration date of the present license or
the license shall expire and
automatically terminate on its
anniversary date. The licensee will be
notified by certified mail at least 60 days
prior to the expiration date of the
license, Failure to comply with the
annual reporting requirements, or to pay
the required license fees prior to the
expiration date of the license, shall
result in automatic termination of such
license on the anniversary date of the
license.

(c) Licensees must accept delivery of
registered mail or certified mail notice
and provide the APHIS, REAC Sector
Supervisor notice of their address in
conformity with the requirements in
§2.1.

(d) Any person who geeks the
reinstatement of a license that has been
automatically terminated must follow
the procedure applicable to new
applicants for a license set forth in § 2.1.

(e) Licenses are issued to specific
persons for specific premises and do not
transfer upon change of ownership, nor
are they valid at a different location.

(f) A license which is invalid under
this part shall be surrendered to the
APHIS, REAC Sector Supervisor. If the
license cannot be found, the licensee
shall provide a written statement so
stating to the APHIS, REAC Sector
Supervisor.

§2.6 Annual license fees.

(a) In addition to the application fee of
$10 required to be paid upon the
application for a license, license
renewal, or changed class of license
under § 2.1, each licensee shall submit
to the APHIS, REAC Sector Supervisor
the annual license fee prescribed in this
section. Paragraph (b) of this section
indicates the method used to calculate
the appropriate fee. The amount of the
fee is determined from Table 1 or 2 in
paragraph (c) of this section.

(b)(1) Class “A" license. The annual
license renewal fee for a Class “A”
dealer shall be based on 50 percent of
the total gross amount, expressed in
dollars, derived from the sale of animals
to research facilities, dealers, exhibitors,
retail pet stores, and persons for use as
pets, directly or through an auction sale,
by the dealer or applicant during his or
her preceding business year (calendar or
fiscal) in the case of a person who
operated during such a year. If animals
are leased, the lessor shall pay a fee
based on 50 percent of any
compensation received from the leased
animals and the lessee shall pay a fee
based upon the net compensation
received from the leased animals, as
indicated for dealers in Table 1 in
paragraph (c) of this section.

(2) Class “B” license. The annual
license renewal fee for a Class “B”
dealer shall be established by
calculating the total amount received
from the sale of animals to research
facilities, dealers, exhibitors, retail pet
stores, and persons for use as pets,
directly or through an auction sale,
during the preceding business year
(calendar or fiscal) less the amount paid
for the animals by the dealer or
applicant. This net difference, exclusive
of other costs, shall be the figure used to
determine the license fee of a Class “B”
dealer. If animals are leased, the lessor
and lessee shall each pay a fee based on
the net compensation received from the
leased animals calculated from Table 1
in paragraph (c) of this section.

(3) The annual license renewal fee for
a broker or operator of an auction sale
shall be that of a class “B” dealer and
shall be based on the total gross
amount, expressed in dollars, derived
from commissions or fees charged for
the sale of animals, or for negotiating
the sale of animals, by brokers or by the
operator of an auction sale, to research
facilities, dealers, exhibitors, retail pet
stores, and persons for use as pets,
during the preceding business year
(calendar or fiscal).

(4) In the case of a new applicant for a
license as a dealer, broker or operator of
an auction sale who did not operate
during a preceding business year, the
annual license fee will be based on the
anticipated yearly dollar amount of
business, as provided in paragraphs
(b)(2), (2). and (3) of this section, derived
from the sale of animals to research
facilities, dealers, exhibitors, retail pet
stores, and persons for use as pets,
directly or through an auction sale.

(5) The amount of the annual fee to be
paid upon application for a class “C"
license as an exhibitor under this
section shall be based on the number of
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animals which the exhibitor owned,
held, or exhibited at the time the
application is signed and dated or
during the previous year, whichever is
greater, and will be the amount listed in
Table 2 in paragraph (c) of this section.
Animals which are leased shall be
included in the number of animals being
held by both the lessor and the lessee
when calculating the annual fee. An
exhibitor shall pay his or her annual
license fee on or before the expiration
date of the license and the fee shall be
based on the number of animals which
the exhibitor is holding or has held
during the year (both owned and
leased).

(c) The license fee shall be computed
in accordance with the following tables:

TaABLE 1.—DEALERS, BROKERS AND OP-
ERATORS OF AN AUCTION SALE CLASS
“A" AND "B’ LICENSE

TABLE 2. —EXHIBITORS—CLASS “C”
LICENSE

Number of Animgls

(d) If a person meets the licensing
requirements for more than one class of
license, he shall be required to obtain a
license and pay the fee for the type
business which is predominant for his
operation, as determined by the
Secretary.

(e) In any situation in which a
licensee shall have demonstrated in
writing to the satisfaction of the
Secretary that he or she has good reason
to believe that the dollar amount of his
or her business for the forthcoming
business year will be less than the
previous business year, then his or her
estimated dollar amount of business
shall be used for computing the license
fee for the forthcoming business year:
Provided, however, That if the dollar
amount upon which the license fee is
based for that year does in fact exceed
the amount estimated, the difference in
amount of the fee paid and that which
was due under paragraphs (b) and (c) of

this section based upon the actual dollar
business upon which the license fee is
based, shall be payable in addition to
the required annual license fee for the
next subsequent year, on the
anniversary date of his or her license as
prescribed in this section.

§2.7 Annual report by licensees.

(2) Each year, within 30 days prior to
the expiration date of his or her license,
a licensee shall file with the APHIS,
REAC Sector Supervisor an application
for license renewal and annual report
upon a form which the APHIS, REAC
Sector Supervisor will furnish to him or
her upon request.

(b) A person licensed as a dealer shall
set forth in his or her license renewal
application and annual report the dollar
amount of business, from the sale of
animals, upon which the license fee is
based, directly or through an auction
sale, to research facilities, dealers,
exhibitors, retail pet stores, and persons
for use as pets, by the licensee during
the preceding business year (calendar or
fiscal), and any other information as
may be required thereon.

(c) A licensed dealer who operates as
a broker or an operator of an auction
sale shall set forth in his or her license
renewal application and annual report
the total gross amount, expressed in
dollars, derived from commissions or
fees charged for the sale of animals by
the licensee to research facilities,
dealers, exhibitors, retail pet stores, and
persons for use as pets, during the
preceding business year (calendar or
fiscal), and any other information as
may be required thereon.

(d) A person licensed as an exhibitor
shall set forth in his or her license
renewal application and annual report
the number of animals owned, held, or
exhibited by him or her, including those
which are leased, during the previous
year or at the time he signs and dates
the report, whichever is greater.

§2.8 Notification of change of name,
address, contrel, or ownership of business.
A licensee shall promptly notify the

APHIS, REAC Sector Supervisor by
certified mail of any change in the name,
address, management, or substantial
control or ownership of his business or
operation, or of any additional sites,
within 10 days of any change

§2.9 Officers, agents, and employees of
licensees whose licenses have been
suspended or revoked.

Any person who has been or is an
officer, agent, or employee of a licensee
whose license has been suspended or
revoked and who was responsible for or
participated in the violation upon which

the order of suspension or revocation
was based will not be licensed within
the period during which the order of
suspension or revocation is in effect.

§2.10 Licensees whose licenses have
been suspended or revoked,

(a) Any person whose license has
been suspended for any reason shall not
be licensed in his or her own name or in
any other manner within the period
during which the order of suspension is
in effect. No partnership, firm,
corporation, or other legal entity in
which any such person has a substantial
interest, financial or otherwise, will be
licensed during that period. Any person
whose license has been suspended for
any reason may apply to the APHIS,
REAC Sector Supervisor, in writing, for
reinstatement of his or her license.

(b) Any person whose license has
been revoked shall not be licensed in his
or her own name or in any other
manner; nor will any partnership, firm,
corporation, or other legal entity in
which any such person has a substantial
interest, financial or otherwise, be
licensed.

(c) Any person whose license has
been suspended or revoked shall not
buy, sell, transport, exhibit, or deliver
for transportation, any animal during the
period of suspension or revocation.

§2.11 Denial of initial license application.

(a) A license will not be issued to any
applicant who:

(1) Has not complied with the
raquirements of §§ 2.1, 2.2, 2.3, and 24
and has not paid the fees indicated in
§ 2.6

(2) Is not in compliance with any of
the regulations or standards in this
subchapter;

(3) Has had a license revoked or
whose license is suspended, as set forth
in § 2.10;

{4) Has been fined, sentenced to jail,
or pled nolo contendere (no contest)
under State or local cruelty to animal
laws within 1 year of application, except
that if no penalty is imposed as a result
of the plea of nolo contendere the
applicant may reapply immediately; or

(5) Has made any false or fraudulent
statements, or provided any false or
fraudulent records to the Department.

(b) An applicant whose license
application has been denied may
request a hearing in accordance with the
applicable rules of practice for the
purpose of showing why the application
for license should not be denied. The
license denial shall remain in effect until
the final legal decision has been
rendered. Should the license denial be
upheld, the applicant may again apply




Federal Register / Vol. 54, No. 168 / Thursday, August 31, 1989 / Rules and Regulations

36151

for a license | year from the date of the
final order denying the application.

(c) No partnership, firm, corporation,
or other legal entity in which a person
whose license application has been
denied has a substantial interest,
financial or otherwise, will be licensed
within 1 vear of the license denial.

Subpart B—Registration

§2.25 Requirements and procedures.

(a) Each carrier and intermediate
handler, and each exhibitor not required
to be licensed under section 3 of the Act
and the regulations of this subchapter,
shall register with the Secretary by
completing and filing a properly
executed form which will be furnished,
upon request, by the APHIS, REAC
Sector Supervisor. The registration form
shall be filed with the APHIS, REAC
Sector Supervisor for the State in which
the registrant has his or her principal
place of business, and shall be updated
every 3 years by the completion and
filing of a new registration form which
will be provided by the APHIS, REAC
Sector Supervisor.

(b) A subsidiary of a business
corporation, rather than the parent
corporation, will be registered as an
exhibitor unless the subsidiary is under
such direct control of the parent
corporation that the Secretary
determines that it is necessary that the
parent corporation be registered to
effectuate the purposes of the Act.

§226 Acknowledgment of regulations
and standards.

APHIS will supply a copy of the
regulations and standards in this
subchapter with each registration form.
The registrant shall acknowledge receipt
of and shall agree to comply with the
regulations and standards by signing a
form provided for this purpose by
APHIS, and by filing it with the APHIS,
REAC Sector Supervisor.

§227 Notification of change of operation.

(a) A registrant shall notify the
APHIS, REAC Sector Supervisor by
tertified mail of any change in the name,
address, or ownership, or other change
‘N operations affecting its status as an
exhibitor, carrier, or intermediate
handler, within 10 days after making
such change.

(b)(1) A registrant which has not used,

andled, or transported animals fora
Period of at least 2 years may be placed
I an inactive status by making a
written request to the APHIS, REAC

ctor Supervisor A registrant shall
lotify the APHIS, REAC Sector

Upervisor in writing at least 10 days

efore using, handling, or transporting

animals again after being in an inactive
status.

(2) A registrant which goes out of
business or which ceases to function as
a carrier, intermediate handler, or
exhibitor, or which changes its method
of operation so that it no longer uses,
handles, or transports animals, and
which does not plan to use, handle, or
transport animals again at any time in
the future, may have its registration
canceled by making a written request to
the APHIS, REAC Sector Supervisor.
The former registrant is responsible for
reregistering and demonstrating its
compliance with the Act and regulations
should it start using, handling, or
transporting animals at any time after
its registration is canceled.

Subpart C—Research Facilities

§2.30 Registration.

(a) Requirements and procedures, (1)
Each research facility other than a
Federal research facility, shall register
with the Secretary by completing and
filing a properly executed form which
will be furnished, upon request, by the
APHIS, REAC Sector Supervisor, The
registration form shall be filed with the
APHIS, REAC Sector Supervisor for the
State in which the research facility has
its principal place of business, and shall
be updated every 3 years by the
completion and filing of a new
registration form which will be provided
by the APHIS, REAC Sector Supervisor.
Except as provided in paragraph (a)(2)
of this section, where a school or
department of a university or college
uses or intends to use live animals for
research, tests, experiments, or teaching,
the university or college rather than the
school or department will be considered
the research facility and will be required
to register with the Secretary. An official
who has the legal authority to bind the
parent organization shall sign the
registration form.

(2) In any situation in which a school
or department of a university or college
demonstrates to the Secretary that it is a
separate legal entity and its operations
and administration are independent of
those of the university or college, the
school or department will be registered
rather than the university or college.

(3] A subsidiary of a business
corporation, rather than the parent
corporation, will be registered as a
research facility unless the subsidiary is
under such direct control of the parent
corporation that the Secretary
determines that it is necessary that the
parent corporation be registered to
effectuate the purposes of the Act.

(b) Acknowledgment of regulations
and standards, APHIS will supply a

copy of the regulations and standards in
this subchapter with each registration
form, The research facility shall
acknowledge receipt of and shall agree
to comply with the regulations and
standards by signing a form provided for
this purpose by APHIS, and by filing it
with the APHIS, REAC Sector
Supervisor.

(c) Notification of change of
operation. (1) A research facility shall
notify the APHIS, REAC Sector
Supervisor by certified mail of any
change in the name, address, or
ownership, or other change in
operations affecting its status as a
research facility, within 10 days after
making such change.

(2) A research facility which has not
used, handled, or transported animals
for a period of at least 2 years may be
placed in an inactive status by making a
written request to the APHIS, REAC
Sector Supervisor. A research facility
shall file an annual report of its status
(active or inactive). A research facility
shall notify the APHIS, REAC Sector
Supervisor in writing at least 10 days
before using, handling, or transporting
animals again after being in an inactive
status.

(3) A research facility which goes out
of business or which ceases to function
as a research facility, or which changes
its method of operation so that it no
longer uses, handles, or transports
animals, and which does not plan to use,
handle, or transport animals at any time
in the future, may have its registration
canceled by making a written request to
the APHIS, REAC Sector Supervisor.
The research facility is responsible for
reregistering and demonstrating its
compliance with the Act and regulations
should it start using, handling, or
transporting animals at any time after
its registration is canceled.

§ 231 Institutional Animal Care and Use
Committee (IACUC).

(a) The Chief Executive Officer of the
research facility shall appoint an
Institutional Animal Care and Use
Committee (IACUC), qualified through
the experience and expertise of its
members to assess the research facility's
animal program, facilities, and
procedures. Except as specifically
authorized by law or these regulations,
nothing in this part shall be deemed to
permit the Committee or IACUC to
prescribe methods or set standards for
the design, performance, or conduct of
actual research or experimentation by a
research facility.

(b) IACUC Membership. (1) The
members of each Committee shall be
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appointed by the Chief Executive
Officer of the research facility;

(2) The Committee shall be composed
of a Chairman and at least two
additional members;

(3) Of the members of the Committee:

(i) At least one shall be a Doctor of
Veterinary Medicine, with training or
experience in laboratory animal science
and medicine, who has direct or
delegated program responsibility for
activities involving animals at the
research facility;

(ii) At least one shall not be affiliated
in any way with the facility other than
as a member of the Committee, and
shall not be a member of the immediate
family of a person who is affiliated with
the facility. The Secretary intends that
such person will provide representation
for general community interests in the
proper care and treatment of animals;

(4) If the Committee consists of more
than three members, not more than three
members shall be from the same
administrative unit of the facility.

(c) IACUC Functions. With respect to
activities involving animals, the IACUC,
as an agent of the research facility,
shall:

(1) Review, at least once every six
months, the research facility’s program
for humane care and use of animals,
using title 9, chapter I, subchapter A—
Animal Welfare, as a basia for
evaluation;

(2) Inspect, at least once every six
months, all of the research facility's
animal facilities, including animal study
areas, using title 9, chapter I, subchapter
A-Animal Welfare, as a basis for
evaluation; Provided, however, That
animal areas containing free-living wild
animals in their natural habitat need not
be included in such inspection;

(3] Prepare reports of its evaluations
conducted as required by paragraphs (c)
(1) and (2) of this section, and submit the
reports to the Institutional Official of the
research facility; Provided, however,
That the IACUC may determine the best
means of conducting evaluations of the
research facility's programs and
facilities; and Provided, further, That no
Committee member wishing to
participate in any evaluation conducted
under this subpart may be excluded.
The IACUC may use subcommittees
composed of at least two Committee
members and may invite ad hoc
consultants to assist in conducting the
evaluations, hewever, the IACUC
remains responsible for the evaluations
and reports as required by the Act and
regulations. The reports shall be
reviewed and signed by a majority of
the IACUC members and must include
any minority views. The reports shall be
updated at least once every six months

upon completion of the required
semiannual evaluations and shall be
maintained by the research facility and
made available to APHIS and to
officials of funding Federal agencies for
inspection and copying upon request.
The reports must contain a description
of the nature and extent of the research
facility's adherence to this subchapter,
must identify specifically any departures
from the provisions of title 9, chapter I,
subchapter A—Animal Welfare, and
must state the reasons for each
departure. The reports must distinguish
significant deficiencies from minor
deficiencies. A significant deficiency is
one which, with reference to Subchapter
A, and, in the judgment of the IACUC
and the Institutional Official, is or may
be a threat to the health or safety of the
animals. If program or facility
deficiencies are noted, the reports must
contain a reasonable and specific plan
and schedule with dates for correcting
each deficiency. Any failure to adhere to
the plan and schedule that resultsin a
significant deficiency remaining
uncorrected shall be reported in writing
within 15 business days by the IACUC,
through the Institutional Official, to
APHIS and any Federal agency funding
that activity;

{4) Review, and, if warranted,
investigate concerns involving the care
and use of animals at the research
facility resulting from public complaints
received and from reports of
noncompliance received from laboratory
or research facility personnel or
employees;

(5) Make recommendations to the
Institutional Official regarding any
aspect of the research facility’s animal
program, facilities, or personnel fraining;

(6) Review and approve, require
modifications in (to secure approval), or
withhold approval of those components
of proposed activities related to the care
and use of animals, as specified in
paragraph (d) of this section;

(7) Review and approve, require
modifications in (to secure approval), or
withhold approval of proposed
significant changes regarding the care
and use of animalg in ongoing activities;
and

(8) Be authorized to suspend an
activity involving animals in accordance
with the specifications set forth in
paragraph (dj(8) of this section.

(d) IACUC review of activities
involving animals. (1) In order to
approve proposed activities or proposed
significant changes in ongoing activities,
the IACUC shall conduct a review of
those compenents of the activities
related to the care and use of animals
and determine that the proposed
activities are in accordance with this

subchapter unless acceptable
justification for a departure is presented
in writing; Provided, however, That field
studies as defined in part 1 of this
subchapter are exempt from this
requirement. Further, the IACUC shall
determine that the proposed activities or
significant chang