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Presidential Documents

Title 3—

The President

Proclamation 6010 of August 15, 1589

Women's Equality Day, 1989

By the Fresident of the United States of America

A Proclamation

On August 26, 1989, we will commemorate the 69th anniversary of the
ratification of the 19th Amendment to the Constitution. The adoption of that
amendment secured for women an equel voice in our representative system by
guaranteeing their right to vote. Its ratification in 1920 marked a watershed in
American history by ensuring that women, equally with men, could enjoy fully
the rights and responsibilities of citizenship.

The active role of women during World War I was one important factor in
gathering the force of public opinion behind the women's suffrage movement.
Women already had the vote in some States, but during the war, as they
became essential workers in many industries, women gained increasing voice
and stature throughout the country. Thus, after years of hard work and
persistent lobbying by women's rights groups, the Congress passed the 19th
Amendment in June 1919. It was finally ratified by the Tennessee legislature
on August 18, 1920, and proclaimed as part of our Constitution on August 26.

By securing for women the right to vote—and allowing them full participation
in the political life of our country—the 19th Amendment affirmed the princi-
ples upon which our Nation was founded. In essence, it called us to remain
faithful to the vision of our Founders, who had pledged their lives and fortunes
to defending the belief “that all men are created equal, that they are endowed
by their Creator with certain unalienable Rights, that among these are Life,
Liberty, and the pursuit of Happiness." The ratification of the 19th Amend-
ment was a poignant reminder that the civil and political rights enshrined in
our Constitution are the birthright of all.

By recognizing previously disenfranchised members of our society, the 19th
Amendment took a place among other great landmarks in American history,
such as President Lincoln’s Emancipation Proclamation and the 13th, 14th, and
15th Amendments. These legal milestones, and others that have since fol-
lowed, such as the 1964 Civil Rights Act, have marked our Nation’s progress in
encuring that all members of our society have the opportunity to reach their
full potential.

In recent years, women have continued their remarkable achievements in
virtually every field of endeavor, gaining positions of leadership in govern-
ment, education, business, medicine, and the arts. During our Nation's record
peacetime economic expansion these past 80 months, 53 percent of the
increase in employment has been among women; the wage gap has been

closing; and today, increasing numbers of women are obtaining undergraduate
and professional degrees.

On this 69th anniversary of the 19th Amendment, it is appropriate that we
recognize the many accomplishments of women, as well as their unique role in
keeping our families, communities, and Nation strong. But today let us also
renew our commitment to protecting the rights of all Americans, so that the
United States might truly be a land of “liberty and justice for all.”
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[FR Doc. 89-19631
Filed 8-16-89;-2:28 pm]
Rilling code 3195-01-M

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of
America, by virtue of the authority vested in me by the Constitution and laws
of the United States, do hereby proclaim August 26, 1989, as Women's Equality
Day—a day to commemorate the 69th anniversary of the ratification of the
19th Amendment. I call upon all Americans to observe this day with appropri-
ate programs, ceremonies, and activities.

IN WITNESS WHEREOQF, I have hereunto set my hand this fifteenth day of
August, in the year of our Lord nineteen hundred and eighty-nine, and of the
Independence of the United States of America the two hundred and four-
teenth.

Lot
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Presidential Documents

Proclamation 6011 of August 15, 1989

Naticnal Drive for Life Weekend, 1989

By the President of the United States of America

A Proclamation

Although the proportion of traffic deaths related to alcohol has declined
during the past few years, alcohol-impaired driving remains our Nation's
number one highway safety problem.

Approximately one-half of all fatal motor vehicle crashes in the United States
continue to be alcohol-related. Some 80 percent of these crashes involve a
legally intoxicated driver or pedestrian. During 1988 alone, alcohol played a
role in more than 23,000 traffic deaths. The personal losses and suffering of the
thousands injured by drunk driving and of those whose loved ones are killed
in alcchol-related crashes are inestimable.

Drugs other than alcohol also pose a significant threat to our highway safety.
Studies show that certain drugs—legal as well as illegal, and either alone or in
combination with alcohol—contribute to highway crashes. All of us should be
aware of the safety risks of driving after taking prescribed medications or
over-the-counter drugs—especially those that have labels warning against
operating a motor vehicle. We should also be mindful that combining drugs
and alcohol increases those safety risks.

Two years ago, a coalition headed by Mothers Against Drunk Driving spon-
sored the first National Drive for Life Day and campaigned for all Americans
to pledge not to drink and drive on that day. By pausing on National Drive for
Life Day to demonstrate their commitment to the fight against drunk driving,
Americans underscored the importance of keeping that pledge throughout the
year. The success of that first day prompted calls for an expanded campaign,
to which the Congress responded in 1988 by designating Labor Day weekend
as National Drive for Life Weekend. By Senate Joint Resclution 127, the
Congress has again called for a national campaign by designating the Labor
Day weekend beginning September 2, 1989, as “National Drive for Life Week-
end” and has authorized and requested the President to issue a proclamation
in observance of this weekend.

NOW, THEREFORE, I, CEORGE BUSH, President of the United States of
America, do hereby proclaim the Labor Day weekend, September 2 through 4,
1989, as National Drive for Life Weekend. I ask all Americans to help improve
the safety of our Nation’s highways by pledging not to drink and drive that
weekend. I also call upon the Governors of the States, Puerto Rico, the
Northern Mariana Islands, the Virgin Islands, Guam, and American Samoa,
the Mayor of the District of Columbia, and the people of the United States to
observe that weekend with appropriate ceremonies and activities.
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[FR Doc. 89-19632
Filed 8-16-89; 2:29 pm]
Billing code 3195-01-M

IN WITNESS WHEREOF, I have hereunto set my hand this fifteenth day of
August, in the year of our Lord nineteen hundred and eighty-nine, and of the
Independence of the United States of America the two hundred and four-

Jﬁ,ZM/A_
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[FR Doc. 88-19633
Filed 8-16-89; 2:30 pm]|
Billing code 3195-01-M

Presidential Documents

Proclamation 6012 of August 15, 1589

Nationzal Pledge of Allegiance Day, 1989

By the President of the United States of America

A Proclamation

On September 8, 1892, the Pledge of Allegiance to the Flag first appeared in
print. Today, nearly a century later, the words penned by Francis Bellamy in
observance cof the 400th anniversary of the discovery of America are among
the most widely recited verses of American literature.

The simple yet eloquent words of the Pledge of Allegiance capture both the
character of the American people and the principles upon which our Nation
was founded. They are a fitting tribute to our Flag.

The Flag is the unique symbol of our Republic and the freedom that we
cherish. It embodies the faith and unity of the men and women who have
carried forth this bold experiment in self-government, and it stands in honor of
those who have sacrificed their lives to defend it. This proud emblem, the
glorious banner of a great and blessed Nation, is worthy of our abiding respect
and loyalty.

A diverse people, we Americans are united by what we believe. We believe in
God; we believe that all men are created equal; we believe in freedom; and we
believe in equal opportunity and justice for all. We rededicate ourselves to
these eternal truths every time we pledge allegiance to the Flag of the United
States.

In recognition of the significance of the Pledge of Allegiance, the Congress, by
House Joint Resolution 253, has designated September 8, 1989, as "National
Pledge of Allegiance Day" and has authorized and requested the President to
issue a proclamation calling for the observance of this event.

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of
America, do hereby proclaim September 8, 1989, National Pledge of Allegiance
Day. I call upon the people of the United States to observe this day by
displaying the United States Flag, by reciting publicly the Pledge of Alle-
giance, and by participating in other appropriate activities.

IN WITNESS WHEREOQF, I have hereunto set my hand this fifteenth day of
August, in the year of our Lord nineteen hundred and eighty-nine, and of the
Independence of the United States of America the two hundred and four-
{eenth.

e
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Proclamation 6013 of August 15, 1989

The Bicentennial Anniversary of the First U.S. Patent and
Copyright Laws, 1990

By the President of the United States of America

A Proclamation

Our Nation's Founding Fathers recognized not only the need to protect the
rights and property of individual Americans, but also the importance of
providing incentives to stimulate the economic and cultural growth of the
United States. Thus, in Article I, Section 8 of the Constitution, they gave the
Congress the power “To promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors the exclusive Right to
their respective Writings and Discoveries.” Under this provision, the Federal
Government can encourage the work of authors and inventors by protecting
their right to reap the fruits of their labor.

In his first Annual Message to the Congress, President George Washington
reminded its members of the importance of progress in science and the arts,
proclaiming that “there is nothing which can better deserve your patronage
than the promotion of science and literature.” Less than 6 months later, the
Congress passed two landmark laws: the first Patent Act, which President
Washington signed on April 10, 1790, and the first Copyright Act, which he
signed on May 31, 1790. These two Acts have played an important role in
establishing the United States as an economic and cultural leader among
nations.

During the past 200 years, our Nation’s patent and copyright laws have, as
Abraham Lincoln once observed, “added the fuel of interest to the fire of
genius.” American inventors have left their mark on industry and everyday
life, and the world’s history books include their names alongside those of
other great pioneers. Our standard of living, which is in part the result of
American technology and innovation, has long been the highest in the world.

Advances in technology have also produced new forms of authorship, and we
have expanded our copyright laws accordingly. Copyright protection now
covers such works as photographs, phonograms, motion pictures, and comput-
er programs. These changes have enabled fledgling enterprises to become
enduring industries. The success of new industries has, in turn, given aspiring
authors, inventors, and artists greater faith in their dreams and further incen-
tive to share the fruits of their talents with others.

As our patent and copyright laws enter their 3rd century, it is fitting that we
recognize the role they have played in the scientific, economic, and cultural
development of our Nation. On this occasion, it is also fitting that we
encourage America’s young people to follow in the footsteps of the many
inventors and artists who have enriched our lives with their vision and
creativity.

In recognition of the importance of the patent and copyright laws to the United
States, the Congress, by Public Law 99-523, has authorized and requested the
President to issue a proclamation commemorating the bicentennial anniversa-
ry of the first patent and copyright laws.
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[FR Doc. 89-19634
Filed 8-16-89; 2:31 pm]
Billing code 3195-01-M

NOW, THEREFORE, 1, GEORGE BUSH, President of the United States of
America, do hereby call upon the people of the United States to foster
recognition of the importance of our patent and copyright systems through
appropriate educational and cultural programs and activities during 1990, the
bicentennial year of our Nation's first patent and copyright laws.

IN WITNESS WHEREOF, 1 have hereunto set my hand this fifteenth day of
August, in the year of our Lord nineteen hundred and eighty-nine, and of the
Independence of the United States of America the two hundred and four-
teenth.

AT
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[FR Doc. 89-19635
Filed 8-16-89; 2:32 pm]
Billing code 3195-01-M

Presidential Documents

Executive Order 12687 of August 15, 1989

President’s Education Policy Advisory Committee

By the authority vested in me as President by the Constitution and laws of the
United States of America, and in order to establish, in accordance with the
provisions of the Federal Advisory Committee Act, as amended (5 U.S.C. App.
2), an advisory committee on the education policy of the United States, it is
hereby ordered as follows:

Section 1. Establishment. (a) There is established the President’s Education
Policy Advisory Committee. The Committee shall be composed of members
appointed by the President.

(b) The President shall designate a Chairman from among members of the
Committee. The Assistant to the President for Economic and Domestic Policy
shall serve as the Secretary of the Committee.

Sec. 2. Functions. (a) The Committee shall advise the President with respect to
the objectives and conduct of the overall education policy of the United
States.

(b) In the performance of its advisory duties the Committee shall conduct a
continuing review and assessment of education policy and shall report there-
on to the President whenever requested.

Sec. 3. Administration. (a) The heads of executive agencies shall, to the extent
permitted by law, provide the Committee such information with respect to
education policy matters as the Committee requires for the purpose of carrying
out its functions.

(b) Members of the Committee shall serve without any compensation for their
work on the Committee. However, they shall be entitled to travel expenses,
including per diem in lieu of subsistence, as authorized by law for persons
serving intermittently in the Government service (5 U.S.C. 5701-5707).

(c) Any expenses of the Committee shall be paid from funds available for the
expenses of the Office of Policy Development.

Sec. 4. General. Notwithstanding any other Executive order, the responsibil-
ities of the President under the Federal Advisory Committee Act, as amended,
shall be performed by the Assistant to the President for Economic and
Domestic Policy or his designee, except that the Administrator of General
Services shall, on a reimbursable basis, provide such administrative services
as may be required.

(b) The Committee shall terminate on December 31, 1990, unless sooner
extended.

Ty o

THE WHITE HOUSE,
August 15, 1989.







Federal Register / Vol. 54, No. 159 / Friday, August 18, 1989 / Presidential Documents 34129

[FR Doc. 89-19668
Filed 8-16-89; 4:27 pm]
Billing code 3195-01-M

Presidential Documents

Executive Order 12688 of August 15, 1989

Transfer Authority Choctawhatchee National Forest, Florida

By the authority vested in me as President by the Constitution and laws of the
United States of America, including Pub. L. No. 668, 76th Cong., 3d Sess., 54
Stat. 855 (1940), to ensure that excess property under the control of the
Department of Defense within and adjacent to the Choctawhatchee National
Forest, Florida, is transferred to the Department of Agriculture for inclusion in
the National Forest, it is hereby ordered as follows:

The Secretary of Defense is hereby delegated the President's authority under
Pub. L. No. 668, 76th Cong., 3d Sess., 54 Stat. 655 (1940), to transfer such
property within or adjacent to the boundaries of Choctawhatchee National
Forest, Florida, that is no longer required for military purposes, to the Secre-
tary of Agriculture to be restored to national forest status. To the extent this
order delegates the President’s authority under Pub. L. No. 668, 76th Cong., 3d
Sess., 54 Stat. 655 (1940), to the Secretary of Defense, it supersedes Executive
Order No. 10355, which delegates the President's authority to revoke with-
drawals and reservations of public lands to the Secretary of the Interior, The
Secretary of Defense will document the transaction by letter of transfer
between the Departments. The Secretary of Defense, 30 days prior to taking
any action to transfer property pursuant to this order, shall notify the Secre-
tary of the Interior of the effective date and time for “opening” of the lands to
relevant land laws. The authority delegated by this order may be further
redelegated within the Department of Defense.

e

THE WHITE HOUSE,
August 15, 1989.
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Presidential Documents

Executive Order 12689 of August 16, 1989

Debarment and Suspension

By the authority vested in me as President by the Constitution and laws of the
United States of America, and in order to protect the interest of the Federal
Government, to deal only with responsible persons, and to insure proper
management and integrity in Federal activities, it is hereby ordered as follows:

Section 1. Definitions. For purposes of this order:

(a) “Procurement activities” refers to all acquisition programs and activities of
the Federal Government, as defined in the Federal Acquisition Regulation.

(b) “Nonprocurement activities" refers to all programs and activities involving
Federal financial and nonfinancial assistance and benefits, as covered by
Executive Order No. 12549 and the Office of Management and Budget guide-
lines implementing that order.

(c) “Agency” refers to executive departments and agencies.
Sec. 2. Governmentwide Effect.

(a) To the extent permitted by law and upon resolution of differences and
promulgation of final regulations pursuant to section 3 of this order, the
debarment, suspension, or other exclusion of a participant in a procurement
activity under the Federal Acquisition Regulation, or in a nonprocurement
activity under regulations issued pursuant to Executive Order No. 12549, shall
have governmentwide effect. No agency shall allow a party to participate in
any procurement or nonprocurement activity if any agency has debarred,
suspended, or otherwise excluded (to the extent specified in the exclusion
agreement) that party from participation in a procurement or nonprocurement
activity.

(b) An agency may grant an exception permitting a debarred, suspended, or
otherwise excluded party to participate in procurement activities of that
agency to the extent exceptions are authorized under the Federal Acquisition
Regulation, or to participate in nonprocurement activities of that agency to the
extent exceptions are authorized under regulations issued pursuant to Execu-
tive Order No. 12549.

Sec. 3. Implementation.

(a) The Office of Management and Budget may assist Federal agencies in
resolving differences between the provisions contained in the Federal Acquis-
tion Regulation and in regulations issued pursuant to Executive Order No.
12549. The Office of Management and Budget may determine the date of
resolution of differences and then shall notify affected agencies of that date.

(b) To implement this order, proposed regulations amending the Federal
Acquisition Regulation and the agency regulations issued pursuant to Execu-
tive Order No. 12549 shall be published simultaneously within 6 months of the
resolution of differences.
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[FR Doc. 88-18089
Filed 8-18-89; 4:28 pm]
Billing code 3195-01-M

(c) Final regulations shall be published simultaneously within 12 months of the
publication of the proposed regulations, to be effective 30 days thereafter.

il

THE WHITE HOUSE
August 16, 1989.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 89-140]

Ports of Entry for Certain Plants and
Plant Products

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations concerning foreign
quarantine notices by adding a plant
inspection station at the port of
Houston, Texas. Adding a station
through which certain plants and plant
products may be imported will facilitate
the importation of these plants and plant
products into the United States.
EFFECTIVE DATE: September 18, 1989.
FOR FURTHER INFORMATION CONTACT:
Don R. Thompson, Operations Officer,
Port Operations, PPQ, APHIS, USDA,
Room 638, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782,
301-436-8393.

SUPPLEMENTARY INFCRMATION:
Background

We are amending the regulations
concerning foreign quarantine notices
contained in 7 CFR part 319, Subpart—
Nursery Stock, Plants, Roots, Bulbs,
Seeds and Other Plant Products
(referred to below as the regulations).

On June 5, 1989, we published a
proposal in the Federal Register (54 FR
23989-23890, Docket Number 88-073) to
amend the regulations by adding a plant
inspection station at the port of
Houston, Texas. This new station has
the special inspection and treatment
facilities needed to import certain
restricted articles, including certain
plants and plant products, that are

required to be imported under a written
permit pursuant to § 319.37-3(a) (1)
through (6) of the regulations.

Our proposal invited the submission
of written comments, which were
required to be received on or before July
5, 1989. We received two comments,
One comment, from a plant importing
business in Texas, supported the
proposed rule because it would benefit
the business itself as well as the
economy of Texas. The other comment,
from the California Department of Food
and Agriculture, supported the proposed
rule provided that the new plant
inspection station in Houston, Texas,
would not divert funding or manpower
from United States Department of
Agriculture (USDA) programs in
California, USDA programs in California
should not be affected by the new plant
inspection station in Houston, Texas.

Based on the rationale in the proposal
and in this document, we are adopting
the provisions of the proposal as a final
rule.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The addition of a plant inspection
station in Houston, Texas, will facilitate
the importation of restricted articles,
including certain plants, into the United
States. We believe the addition of this
facility will have a positive but small
economic impact on importers, since
Texas already has three inspection
stations through which plants requiring
written permits pursuant to § 319.37-3(a)
(1) through (6) of the regulations may be
imported. We have no way of projecting
how heavily the new plant inspection
station will be used, but we estimate

that between 5 and 20 commercial
importers—most of them small
entities—will use this new facility on a
regular basis. Most of them will realize
small savings in transportation costs
since they will now have access to a
fourth plant inspection station. The
primary impact on these importers,
therefore, will be increased
convenience.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under 10.025 and is subject to Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

List of Subjects in 7 CFR Part 319

Agricultural commodities, Fruit, ,
Imports, Nursery stock, Plant diseases,
Plant pests, Plants (Agriculture),
Quarantine, Transportation.

Accordingly, 7 CFR part 319 is
amended as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for Subpart—
Nursery Stock, Plants, Roots, Bulbs,
Seeds and Other Plant Products is
revised to read as follows:

Authority: 7 U.S.C. 150dd-150ff, 154, 155,

157, 159, 160, 162, and 164a; 7 CFR 2.17, 2.51
and 371.2(c).

2. In § 319.37-14(b), the entry for
Texas is amended by adding an asterisk
immediately before the word “Houston",
and by adding, immediately under the
word “Houston", the information as
shown below:

§319.37-14 Ports of entry.

* * * * *

[b]‘ * %
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Lists of Ports of En
Texas

(Airport) Houston Plant Inspection Station,
3018 McKaughan, Houston, TX 77032.

. - . * *

Done in Washington, DC, this 14th day of
August 1989.
Larry B. Slagle,
Acting Administrotoer, Animal and Plant
IHealth Inspection Service.

[FR Doe. 88-19473 Filed 8-17-89; 8:45 am)
BILLING CODE 3410-34-M

Agricultural Marketing Service

7CFR Part 910

[Lemen Regulation 679]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule,

SUMMARY: Regulation 679 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
300,000 cartons during the period August
20 through August 26, 1989. Such action
is needed to balance the supply of fresh
lemons with market demand for the
period specified, due to the marketing
situation confronting the lemon industry.
EFFECTIVE DATE: Regulation 679

(§ 910.879) is effective for the period
August 20 through August 26, 1989.

FOR FURTHER INFORMATION CCNTACT:
Beatriz Rodriguez, Marketing Specialist,
Marketing Order Administration Branch,
F&V, AMS, USDA, Room 2523, South
Building, P.O. Box 96456, Washington,
[)C 20090-6456; telephone: (202) 475—
3861.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique

in that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

There are approximately 85 handlers
of lemons grown in California and
Arizona subject to regulation under the
lemon marketing order and
approximately 2500 producers in the
regulated area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.2) as those having annual gross
revenues for the last three years of less
than $500,000, and small agricultural
service firms are defined as those whose
gross annual receipts are less than
$3,500,000. The majority of handlers and
producers of California-Arizona lemons
may be classified as small entities.

This regulation is issued under
Marketing Order No. 910, as amended (7
CFR Part 910), regulating the handling of
lemons grown in California and Arizona.,
The order is effective under the
Agricultural Marketing Agreement Act
(the “Act," 7 U.S.C. 601674}, as
amended. This action is based upon the
recommendztion and information
submitted by the Lemon Administrative
Committee (Committee) and upon other
available information. It is found that
this action will tend to effectuate the
declared policy of the Act.

This regulation is consistent with the
California-Arizona lemon marketing
policy for 1989-90. The Committee met
publicly en August 15, 1989, in Los
Angeles, California, to consider the
current and prospective conditions of
supply and demand and unanimously
recommended a quantity of lemons
deemed advisable to be handled during
the specified week. The Committee
reports that overall demand for lemons
is fair.

Pursuant to 5 U.S.C. 553, it is further
found that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice and
engage in further procedure with respect
to this action and that good cause exists
for not postponing the effective date of
this action until 30 days after
publication in the Federal Register
because of insufficient time between the
date when information became
available upon which this regulation is
based and the effective date necessary
to effectuate the declared purposes of
the Act. Interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeling. It is necessary, in order to
effectuate the declared purposes of the
Act, to make these regulatory provisions
effective as specified, and handlers have

been apprised of such provisicns and
the effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons.

For the reasons set forth in the

preamble, 7 CFR Part 910 is amended as
follows:

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19, 43 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 910.979 is revised to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

§910.879 Lemon Regulation 679.

The quantity of lemons grown in
California and Arizona which may be
handled during the period August 20,
1989, through August 26, 1989, is
established at 300,000 cartons.

Dated: August 16, 1989.

Eric M. Forman,

Acting Director, Fruit and Vegetable Division.
[FR Doc. 89-19626 Filed 8-17-89; 8:45 am]
BILLING CODE 2410-02-M

7 CFR Part 989
[AMS-FV-88-106; Docket No. AO-198~A14])

Raisins Produced From Grapes Grown
in California; Order Amending the
Marketing Agreement and Order

AGENCY: Agricultural Marketing Service,
USDA.
~cTion: Final rule.

suMMARY: This final rule amends the
Federal marketing agreement and order
for California raisins. The amendments
will: (1) Add a production cap under the
Raisin Diversion Program (RDP), (2)
authorize payments of expenses for
alternate Raisin Administrative
Committee (Committee) members; (3)
establish mail balloting procedures for
nominating independent producer
members to the Committee; (4) modify
reserve pool procedures; and (5)
authorize interest and late payment
charges when handlers fail to pay for
reserve pool raisins on time. These
changes are intended to improve the
operation of the raisin marketing order
program.

EFFECTIVE DATE: August 18, 1989.

FOR FURTHER INFORMATION CONTACT:
Jacquelyn R. Schlatter, Marketing
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Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, Room
2525-S, P.O. Box 96456, Washington, DC
20090-6456; telephone: (202) 447-5120.
SUPPLEMENTARY INFORMATION:

Prior documents in this proceeding:
Notice of Hearing issued on July 16,
1987, and published in the July 21, 1987,
issue of the Federal Register (52 FR
27369); Recommended Decision issued
on July 21, 1988, and published in the
July 28, 1988, issue of the Federal
Register (53 FR 28405); and Secretary's
Decision and Referendum Order issued
on March 20, 1989, and published in the
March 24, 1989, issue of the Federal
Register (54 FR 12205).

This administrative action is governed
by the provisions of sections 556 and 557
of Title 5 of the United States Code and
therefore is excluded from the
requirements of Executive Order 12291.

Preliminary Statement

This final rule was formulated on the
record of a public hearing held August 5
and 6, 1987, at Fresno, California, to
consider the proposed further
amendment of Marketing Agreement
and Order No. 989 (7 CFR part 989)
regulating the handling of raisins
produced from grapes grown in
California, hereinafter referred to
collectively as the “order.” The hearing
was held pursuant to the provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674 et seq.), hereinafter referred to as
the “Act,” and the applicable rules of
practice and procedure governing
proceedings to formulate marketing
agreements and marketing orders (7 CFR
part 900).

The Notice of Hearing contained five
amendment proposals submitted by the
Committee which locally administers
the order. Those proposals pertained to
changing the RDP, nomination
procedures for independent producer
representatives on the Committee,
expenses for alternate Committee
representatives, reserve pool
procedures, and handler compliance
with the marketing order. Mr. John D,
Pakchoian, former chairman of the
Committee, submitted a proposal which
would have required that independent
producer representatives not have an
interest in handler operations. This
proposal was not included in the
Recommended Decision. The notice also
included three proposals by the Fruit
and Vegetable Division, Agricultural
Marketing Service, U.S. Department of
Agriculture (Department), to limit
Committee tenure, add authority for
continuance referenda, and provide

authority to make any necessary
conforming changes.

Upon the basis of evidence introduced
at the hearing and the record thereof,
the Administrator of the Agricultural
Marketing Service (AMS), on July 21,
1987, filed with the Hearing Clerk, U.S.
Department of Agriculture, a
Recommended Decision containing a
notice of the opportunity to file written
exceptions thereto by August 29, 1988.
Three exceptions were filed and were
discussed and ruled upon in the
Secretary's Decision.

The Secretary’s Decision was issued
on March 20, 1989, directing that a
referendum be conducted during the
period April 24 through May 3, 1989,
among producers of California raisins to
determine whether they favored the
proposed amendments to the order. This
final order includes the amendments
which received the requisite approval of
two-thirds by number of the California
raisin producers who voted in the
referendum or producers representing
two-thirds of the volume of raisins voted
in the referendum. Of the eight
proposals listed on the referendum
ballot, California raisin producers
favored the following five proposals: (1)
Add a production cap under the RDP; (2)
authorize payments of expenses for
alternate Committee members; (3)
establish mail balloting procedures for
nominating independent producer
members to the Committee; (4) modify
reserve pool procedures; and (5)
authorize interest and late payment
charges when handlers fail to pay for
reserve pool raisins on time.

The proposals that did not receive the
requisite approval would have
authorized handlers to set aside
reconditioned raisins to satisfy reserve
pool obligations, limited Committee
members’ tenure to six years, and added
authority for continuance referenda
every six years.

Small Business Considerations

Pursuant to the Regulatory Flexibility
Act (RFA) (5 U.S.C. 601 et seg.), the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities. As
stated in the Notice of Hearing,
interested persons were invited to
present evidence at the hearing on the
probable impact of the regulatory and
informational requirements of the
amendment proposals on small
businesses for the purposes of the RFA.
In that regard, such evidence was
considered in arriving at the findings
and conclusions contained in the
Recommended Decision and in the

Secretary’s Decision. Those findings and
conclusions are incorporated herein.

There are approximately 23 handlers
of California raisins subject to
regulation under the order and
approximately 5,000 producers in the
regulated area. Small agricultural
producers have been defined by the
Small Business Administration (SBA)
(13 CFR 121.2) as those having average
annual gross revenues for the last three
years of less than $500,000. Small
agricultural service firms, which include
handlers under the marketing agreement
and order, are defined as those with
gross annual revenues of less than
$3,500,000. The majority of California
raisin producers and a minority of raisin
handlers may be classified as small
entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or dispropartionately burdened.
Interested persons were invited to
present evidence at the hearing on the
probable regulatory and informational
impact of the proposed rule on small
businesses. Marketing orders and rules
issued thereunder are unique in that
they are normally brought about through
group action of essentially small entities
for their own benefit. Thus, both the
RFA and the Act are compatible with
respect to small entities.

The amendments to the marketing
agreement and order include a provision
pertaining to a production cap of 2.75
tons per acre for production units
approved for participation in the Raisin
Diversion Program (RDP). The RDP gives
producers the means of voluntarily
reducing the quantity of grapes grown
for drying into raisins while receiving
the equivalent quantity of raisins,

" represented on diversion certificates

issued to the producers by the
Committee, ta sell to handlers as though
the raisins were produced in the current
crop year. The producer receives raisins
from the previous year's reserve pool in
an amount equal to the acreage removed
or diverted under the RDP multiplied by
the producer's previous year's
production in tons per acre.

This amount is represented on the
diversion certificate. The production cap
is designed to prevent producers
applying to participate in the RDP from
reporting greater than actual raisin
production. Since the RDP is a voluntary
program, no producer is required to
participate. If a producer historically
produces above the production cap,
such producer could choose to produce a
crop rather than participate in the RDP.
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This change will not adversely affect
small entities.

The change to establish an average
maturity quality level that reserve
raisins must meet when delivered to the
Committee is intended to improve the
quality of reserve pool raisins and thus
improve producers’ returns on their
equity. This change will not adversely
affect small entities.

The change that will require the
Committee to reimburse alternate
Committee members their necessary
expenses for attending Committee
meetings is anticipated to have a
positive effect on producers and
handlers by increasing the level of
expertise of Committee members.

This additional expense would be
offset by assessments on handlers.
Program operations benefit all handlers
and producers and it is thus appropriate
to provide a minimum level of
compensation to alternate members,
who serve in the industry’s general
interest. The change will have no
adverse affect on small entities.

The change to add a late payment and
interest charge for handlers who default
on reserve pool sales would encourage
prompt payment by handlers and
discourage such defaults. Handlers will
be required to pay such charges only if
they are late in paying the Committee
for raisins released to them from the
reserve pool. In addition, prompt
payment by handlers would ensure more
timely payments to producers who have
equity in the reserve pools. This change
will not adversely affect small entities.
The change to require that nominations
for independent producer positions on
the Committee be held by mail should
increase independent producer
participation in the nomination process.
This change will not adversely affect
small entities.

All these changes are designed to
enhance the administration and
functioning of the marketing agreement
and order and will not have a significant
economic impact on small businesses.

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. Chapter
35), the changes in the recordkeeping

and reporting requirements that are
included in the amendments to the order
have been submitted for approval to the
Office of Management and Budget
(OMB). The OMB approved these
requirements and assigned OMB No.
0581-0083. The change concerning the
addition of a mail ballot for the
purposes of nominating to the
Committee independent producers and
producers affiliated with cooperative
marketing organizations handling less
than 10 percent of the total raisin
acquisitions during the preceding crop

year is estimated to take 10 minutes to
complete while the change concerning
optional preparation of brief statements
that nominees may submit to the
Committee describing their
qualifications to serve on the Committee
is estimated to take 5 minutes to
complete. These forms will not be used
prior to OMB approval.

Order Amending the Order—Regulating
the Handling of Raisins Produced From
Grapes Grown in California

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary,
and in addition to, the findings and
determinations previously made in
connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.) and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
part 900), a public hearing was held
upon proposed amendment of the
marketing agreement, as amended, and
Order No. 989, as amended (7 CFR part
989), regulating the handling of raisins
produced from grapes grown in
California.

Upon the basis of the record, it is
found that: (1) The order, as amended,
and as hereby further amended, and all
terms and conditions thereof, will tend
to effectuate the declared policy of the
Act;

(2) The order, as amended, and as
hereby further amended, regulates the
handling of raisins produced from
grapes grown in the production area in
the same manner as, and is applicable
only to persons in the respective classes
of commercial and industrial activity
specified in the marketing agreement
and order upon which hearings have
been held;

(3) The order, as amended, and as
hereby further amended, is limited in its
application to the smallest regional
production area which is practicable,
consistent with carrying out the
declared policy of the Act, and the
issuance of several orders applicable to
subdivisions of the production area
would not effectively carry out the
declared policy of the Act;

(4) There are no differences in the
production and marketing of raisins
produced from grapes grown in the
production area which make necessary
different terms and provisions
applicable to different parts of such
area; and

(5) All handling of raisins produced
from grapes grown in the production
area is in the current of interstate or
foreign commerce or directly burdens,
obstructs, or affects such commerce.

(b) Additional findings. It is necessary
and in the public interest to make this
order amending the order effective on
the date of publication in the Federal
Register. Any delay beyond that date
would interfere with the effective
functioning and administration of the
marketing order. The amendatory order
authorizes changes in the operation and
functioning of the marketing order which
should be made effective as soon as
possible. The specified effective date is
necessary to meet these objectives.

The provisions of this amendatory
order include authorization for adding a
production cap under the RDP,
authorizing payments of expenses for
alternate Committee members,
modifying reserve pool procedures, and
authorizing interest and late payment
charges when handlers fail to pay for
reserve pool raisins on time. It is
necessary to implement these changes
as soon as possible as these provisions
should be in place for the new crop year
for raisins which begins August 1.

In view of the foregoing, it is found
and determined that good cause exists
for making this amendatory order
effective upon publication in the Federal
Register, and that it would be contrary
to the public interest to delay the
effective date of this order for 30 days
after publication in the Federal Register
(sec. 553(d), Administrative Procedure
Act, 5 U.S.C. 551-559).

(c) Determinations. It is hereby
determined that:

(1) The “Marketing Agreement, As
Amended, Regulating the Handling of
Raisins Produced from Grapes Grown in
California” upon which the aforesaid
public hearing was held has been signed
by handlers (excluding cooperative
associations of producers who are not
engaged in processing, distributing, or
shipping covered by the said order, as
amended, and as hereby further
amended) who, during the period August
1,1987, through July 31, 1988 handled not
less than 50 percent of the volume of
such raisins covered by the said order,
as amended, and as hereby further
amended; and

(2) The issuance of this amendatory
order, amending the aforesaid order, as
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amended, is favored or approved by at
least two-thirds of the producers who
participated in a referendum on the
question of its approval and who, during
the period August 1, 1987, through July
31, 1988, (which has been deemed to be
a representative period), have been
engaged within the State of California in
the production of grapes which were
sun-dried or dehydrated by artificial
means until they became raisins for
market, such producers having also
produced for market at least two-thirds
of the volume of such commodity
represented in the referendum.

Order Relative to Handling

It is therefore ordered, That, on and
after the effective date hereof, the
handling of raisins produced from
grapes grown in California shall be in
conformity to and in compliance with
the terms and conditions of the said
order, as hereby amended, as follows:

Except for the previously noted
modifications, the provisions of the
proposed marketing agreement and
order, amending the order, contained in
the Recommended Decision issued by
the Administrator on July 21, 1988, and
published in the Federal Register {53 FR
28411, July 28, 1988), and in the
Secretary's Decision issued on March
20, 1989, and published in the March 24,
1989, issue of the Federal Register (54 FR
12205) shall be and are the terms and
provisions of this order, amending the
order, and are set forth in full therein.

List of Subjects in 7 CFR Part 889

California, Grapes, Marketing
agreements and orders, Raisins.

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 889 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-874.

Note: These sections will appear in the
annual Code of Federal Regulations.

2. Section 989.29 is amended by
revising paragraph (b)(2) and paragraph
(b){4) as follows:

§989.29 Initial members and nomination
of successor members.

. - - * -

(b) LA

(1) .-

(2)(i) Any producer representing
independent producer and producers
who are affiliated with cooperative
marketing association(s) handling less
than 10 percent of the total raisin
acquisitions during the preceding crop
year must have produced grapes which

were made into raisins in the particular
district for which they are nominated to
represent said district as a producer
member or alternate producer member
on the committee. In the event any such
nominee is engaged as a producer in
more than one district, such producer
may be a nominee for only one district.
One or more producers may be
nominated for each such producer
member or alternate member position.

(ii) Each such producer whose name is
offered in nomination shall be given the
opportunity to provide the committee a
short statement outlining qualifications
and desire to represent on the
committee independent producers or
producers who are affiliated with
cooperative marketing association(s)
handling less than 10 percent of the total
raigin acquisitions during the preceding
crop year. These brief statements,
together with a ballot and voting
instructions, shall be mailed to all
independent producers and producers
who are affiliated with cooperative
marketing associations handling less
than 10 percent of the total raisin
acquisitions during the preceding crop
year of record with the committee in
each district. The producer receiving the
highest number of votes shall be
designated as the first member nominee,
the second highest shall be designated
as the second member nominee or
alternate member nominee, as the case
may be, until nominees for all member
and alternate member positions have
been filled.

(iii) Each independent producers or
producers affiliated with cooperative
marketing association(s) handling less
than 10 percent of the total raisin
acquisitions during the preceding crop
year shall cast only one vote with
respect to each position for which
nominations are to be made. Write-in
candidates shall be accepted. The
person receiving the most votes with
respect to each position to be filled, in
accordance with paragraph (b)(2)(ii) of
this section, shall be the person to be
certified to the Secretary as the
nominee. The committee may, subject to
the approval of the Secretary, establish
rules and regulations to effectuate this
section,

* * * * *

(4) Each vote cast shall be on behalf
of the person voting, the person's agent,
subsidiaries, affiliates, and
representatives. Voting at each handler
meeting shall be in person. The results
of each ballot at each handler meeting
shall be announced at that meeting.

- * - - *

3. Section 989.39 is revised as follows:

§ 989.39 Compensation and expenses.

The members and alternate members
of the committee shall serve without
compensation, but shall be allowed their
necessary expenses as approved by the
committee.

4. Section 989.56 is amended by
revising paragraphs (a) and (c) as
follows:

§989.56 Ralsin diversion program.

(a) Announcement of program. On or
before November 30 of each crop year,
the committee shall hold a meeting to
review production data, supply data,
demand data, including anticipated
demand to all potential market outlets,
desirable carryout inventory, and other
matters relating to the quantity of
raisins of all varietal types. When the
committee determines that raisins exist
in the reserve pool in excess of
projected market needs for any varietal
type, it may announce the amount of
such tonnage eligible for diversion
during the subsequent crop year. At the
same time, the committee shall
determine and announce to producers,
handlers, and the cooperative
bargaining association(s) the allowable
harvest cost to be applicable to such
diversion tonnage. A production cap of
2.75 tons of raisins per acre shall be
established for any production unit
approved for participation in a diversion
program. The committee, with the
approval of the Secretary, may
recommend, at the same time that the
diversion tonnage for that season is
announced, a change in the production
cap for that season’'s diversion program
of less than 2.75 tons per acre for any
production unit approved for the
diversion program.

* * . * *

(c) Issuance of diversion certificates.
After the committee announces a raisin
diversion program, any producer may
divert grapes of the producer’s own
production and receive from the
committee a diversion certificate in
accordance with the applicable rules
and regulations. Such certificates may
only be submitted by producers to
handlers in accordance with applicable
rules and regulations. Diversion
certificates issued by the committee
shall apply to a specific production unit
and shall be equal to the creditable fruit
weight, not to exceed the production cap
established pursuant to paragraph (a) of
this section, of such raisins produced on
such unit during the prior crop year or
the last prior crop year eligible for such
diversion: Provided, That in the case of
a production unit, or partial production
unit, removed from production through
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vine removal or other means established
by the committee, the committee may
issue a diversion certificate in an
amount greater than the creditable fruit
weight of the raisins produced therein or
the production cap applicable.
- - - - *

5. Section 989.66 is amended by
revising paragraph (b)(4) as follows:

§989.66 Reserve tonnage generally.

(b) * * *

(4) The committee may, after giving
reasonable notice, require a handler to
deliver to it, or to anyone designated by
it, at such handler's warehouse or at
such other place as the raisins may be
stored, part or all of the reserve tonnage
raisins held by such handler. Reserve
tonnage raisins delivered by any
handler to the committee, or to any
person designated by it, in the form of
natural condition raisins shall in the
aggregate be not more than 2 percent
less than the average maturity level of
all raisins such handler acquired during
the applicable crop year. The committee
may require that such delivery consist of
natural condition raisins, or it may
arrange for such delivery to consist of
packed raisins.

6. Section 989.67 is amended by
revising paragraph (g) as follows:

§989.67 Disposal of reserve raisins.

* * . * .

(g)(1) The committee may, subject to
review by the Secretary, refuse to sell
reserve fonnage raising for export:

(i) To any handler who is in default on
any previous purchase of reserve
tonnage raisins from the committee;

(ii) Te any handler currently not in
compliance with the provisions of a
sales agreement covering reserve
tonnage raisins, executed by such
handler with the committee; or

(iii) To any handler who signifies an
intention to sell reserve tonnage to or
through any person who has previously
failed to complete a sale of reserve
tonnage raisins to a foreign buyer and
such raisins remain to be exported and
remain unsold to any foreign buyer in an
eligible export market.

(2) Handlers who are in default of
timely payment under any purchase
agreement are subject to an interest and
late payment charge(s) recommended by
the committee and approved by the
Secretary on the delinquent amount that
is owed the committee. The interest
charge shall be the current prime rate
plus 2 percent established by the bank
in which the committee has its
administrative assessment funds
deposited, on the day the amount owed

becomes delinquent; and further, that
such rate of interest be added to the bill
monthly until the handler's delinquent
amount owed plus applicable interest
has been paid: Provided, That the
committee, with the approval of the
Secretary, may recommend changes in
the rate of interest to another rate of
interest. When the committee
determines to change the rate of interest
or a late payment charge is needed, and
such change is approved by the
Secretary, the committee shall announce
the change in the rate of interest or the
rate of late payment charge through a
mailing by the committee to handlers.

(3) Appeals. If a determination is
made by the committee that a handler
has not complied with the provisions of
this section and any actions allowed
under this section are taken against the
handler, such handler may request a
hearing before an appeals subcommittee
established by the committee. If the
handler disagrees with the
subcommittee's decisions, the handler
may request the committee to review the
subcommittee’s decision. The committee
may, subject to the approval of the
Secretary, establish additional
procedures concerning appeals;
* * * * *

Dated: August 11, 1988.
Jo Ann R. Smith,
Assistant Secretary for Marketing and
Inspection Services.
[FR Doc. 89-19474 Filed 8-17-89; 8:45 am|
BILLING CODE 3410-02-M

Rural Electrification Administration
7 CFR Part 1772

REA Bulletin 345-165, General
Specification for Digital, Stcred
Program Controlied Central Office
Equipment, REA Form 522

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Final rule.

summaRry: The Rural Electrification
Administration (REA) hereby amends 7
CFR 1772.97, Incorporation by Reference
of Telephone Standards and
Specifications, by issuing revised
Bulletin 345-165, General Specification
for Digital Stored Program Controlled
Central Office Equipment, REA Form
522. The latest revision of this
specification was June 1984, Since that
date, significant changes have occurred
within the telephone industry, including
the fast changing technelogy of
electronic telephone central office
equipment. The specification includes
new developments considered

advantageous to REA borrowers and
their subscribers. All manufacturers of
digital central office equipment and
eventually all the REA telephone
borrowers and their consulting
engineers will be impacted. This action
makes it possible for REA telephone
borrowers to continue to provide their
subscribers with the most modern and
efficient telephone service.

EFFECTIVE DATE: This final rule is
effective August 18, 1988.

FOR FURTHER INFORMATICN CONTACT:
Dean A. Dion, Chief, Central Office
Equipment Branch, Telecommunications
Staff Division, Rural Electrification
Administration, Washington, DC 20250~
1500, telephone (202) 382-8671. The final
Regulatory Impact Analysis describing
the options considered in developing
this rule and the impact of implementing
each option is available on request from
the above office.

SUPPLEMENTARY INFORMATION: Pursuant
to the Rural Electrification Act, as
amended (7 U.S.C. 901 ¢t seq.), REA
hereby amends 7 CFR 1772.97,
Incorporation by Reference of
Telephone Standards and
Specifications, by issuing revised REA
Bulletin 345-185, General Specification
for Digital, Stored Program Controlled
Central Office Equipment, REA Form
522. This incorporation by reference was
epproved by the Director of the Federal
Register on December 30, 1983.

This action has been reviewed in
accordance with Executive Order 12291,
Federal Regulation. This action will not
(1) have an annual effect on the
economy of $100 million or more; (2)
result in a major increase in costs or
prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
regions; (3) result in significant adverse
effects on competition, employment,
investment or productivity, innovation,
or on the ability of the United States-
based enterprises to compete with
foreign-based enterprises in domestic or
export markets. Therefore, this rule has
been determined to be “not major."

This action does not fall within the
scope of the Regulatory Flexibility Act.
REA has concluded that promulgation of
this rule would not represent a major
Federal action significantly affecting the
quality of the human environment under
the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq. (1976))
and, therefore, does not require an
environmental impact stalement or an
environmental assessment.

This regulation contains no reporting
or record keeping provisions requiring
Office of Management and Budget
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approval under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.851 “Rural Telephone Loans and
Loan Guarantees" and 10.852 “Rural
Telephone Bank Loans.”

For the reasons set forth in the Final
Rule related Notice to 7 CFR 3015,
Subpart V (50 FR 47034, November 14,
1985), this program is excluded from the
scope of Executive Order 12372 which
requires intergovernmental consultation
with State and local officials.

Background

REA has issued a series of
publications entitled “bulletins" which
serve to implement the policy,
procedures, and requirements for
administering its loans and loan
guarantee programs and the security
instruments which provide for and
secure REA financing. In the bulletin
series REA issues standards and
specifications for the construction of
telephone facilities financed with REA
loan funds. REA is revising Bulletin 345-
165 the REA General Specification for
Digital, Stored Program Controlled
Central Office Equipment, REA Form
522.

This specification was last revised in
June 1984, Since that time there have
been many technical changes in the
technology of electronic switching that
are advantageous to REA borrowers and
their subscribers. Following is a list of
the main changes in the specifications.

1. Surge Protection and Grounding
System Provisions have been added to
require supplemental surge protection in
the bid proposal when such equipment
is deemed necessary. Also, included is a
requirement for a joint owner and
supplier validation audit of the
grounding system prior to a new central.
office being placed into service. This
audit requires the use of Part VI of the
specification and a possible REA pre-
approved supplemental grounding
checklist provided by the manufacturer.

2. Spare Parts Provisions have been
added to accommodate the procedure of
including the price of spare parts when
determining the low bidder.

3. Switched Access Service
Arrangements Requires the equipment
be capable of providing Feature Groups
A, B, C, and D signaling, including
arrangements for Automatic Number
Identification. Signaling protocols are as
defined in the “Notes on the BOC Intra-
LATA Networks—1986."

4. Billing Data/Traffic Recording
Requires Automatic Message
Accounting (AMA) capabilities by trunk
group. Also, provisions have been added

to accommodate the requirement of
remote polling devices. REA Form 538
will no longer be a required reference
when purchasing AMA recording
equipment.

5. Tandem Capabilities Provisions
have been added in Part III to permit the
owner to specify intermediate tandem
and access tandem capabilities.

8. Reliability A requirement has been
added concerning the expected
individual line downtime.

7. Ringing Equipment Part I has been
modified to incorporate the
requirements for ringing machines,
which is now specified in PE-40. PE—40
will no longer be referenced in Form 522,

8. System Clock Specifications for
system clocks have been made more
definitive with regard to Stratum
designation.

9. Dialed Number Requires the system
to be capable of handling up to 20-digit
dialed numbers to accommodate the
equal access dialing to originate an
international call. v

10, 911 Emergency Calls The
requirements for the processing of 911
emergency calls have been made more
definitive,

11. Loaded Cable Pairs. Provisions
have been added to insure proper
operations with nonloaded, D-86, and
H-88 loaded cable pairs.

12. Maintenance and Diagnostics
Subsystem. The requirement for
automatic self-diagnostics has been
made more definitive.

18. Network Failure. The use of
redundant portions of the network has
been made more definitive.

This revision will facilitate REA
borrowers in purchasing equipment with
build-in revenue producing features
rather than having to purchase
expensive add-ons to their central office
equipment at a later date. It also
improves the standards of reliability for
central office equipment, thereby
reducing maintenance cost to the
borrowers and their subscribers,

Major central office manufacturers
presently have the ability to support the
significant changes contained in this
revised REA specification. Therefore,
there should be little impact on them in
complying with the new requirements.

On December 20, 1988, at 53 FR 51119,
REA published in the Federal Register
Proposed Rule 7 CFR Part 1772, REA
Bulletin 345-165, General Specification
for Digital Stored Program Controlled
Central Office Equipment, REA Form
522. In the proposed rule REA invited
interested parties to file comments on cor
before January 19, 1989.

Comments

Public comments and
recommendations were received from
Northern Telcom Inc.; National
Telephone Cooperative Association;
Telephone and Data Systems Inc.; and
Wesley Bull and Associates, Inc. The
comments and recommendations are
summarized as follows:

Part I—Line Circuit Requirements

One respondent commented that the
performance requirements proposed in
paragraphs 2.1.1, 2.1.2, and 2.2.1 for loop
resistance, ring trip and dialing are no
longer valid as various requirements
included in Part 68 of the FCC Rules
which now apply to customer premises
equipment.

Response: The requirements
contained in paragraph 2.1.1 are to
ensure proper operation under
maximum adverse environmental and
manufacturing variation tolerance
conditions. The resistance of the
subscriber loop with loop extenders has
been reduced to 3600 ohms. Paragraph
2.1.2 has been deleted. Paragraph 2.2.1
has been revised to delete the reference
to paragraph 2.1.2.

One respondent commented that the
loop limits for 24-gauge D-66 and 22-
gauge D-66 loaded loops are reversed in
paragraph 2.1.2.

Response: The references to 24-gauge
and 22-gauge loaded loops were correct.
However, because of new performance
criteria that have been introduced since
deregulation, this stringent requirement
has been eliminated by deletion of
paragraph 2.1.2 in order to avoid
possible conflict with FCC Rules now
governing subscriber premise
equipment.

One respondent commented that a
new paragraph 2.2.4 should be added to
include an acceptable range for
pushbutton dialing receive tone levels at
the central office location.

Response: Paragraph 2.2.3 has been
revised to require the Dial Tone Multi-
Frequency (MTMF) central office
receiver to comply with the operating
parameters as described in section 6 of
“Notes on its BOC Intra-LATA
Networks—1986." :

Two respondents commented that in
paragraph 10.1 redundancy as a function
should apply to centralized call
Processors.

Response: Paragraph 10.1 has been
revised to permit greater latitude from a
switch architect standpoint to provide
redundancy in call processing such that
failure of a call processing unit will not
degrade the call processing capability ot
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the switch nor result in its loss of
established calls.

One respondent commented that
paragraph 13.3.1.2, regarding line-to-tine
loss, should be changed for the purpose
of regquiring manufacturers to improve
their product. The respondent feels that
the line-to-line loss should be "between
0 and 0.5dB."

Response: The presently specified 0 to
2dB line-to-line loss is a very reasonable
and acceptable digital switching system
obiective. It is not the intent of the
specification to impose unnecessarily
rigid requirements but rather those that
are consistent with the
telecommunications industry practices.

One respondent commented that
paragraph 15.3.2 regarding the charging
of batteries should be changed to
strengthen the requirement for manually
changing the outpul voltage of the
rectifier to 2.25 volts, etc. The
respondent felt the need to specifically
state the requirement of a “normal/
equalize" switch for the purpose of
manually changing the output voltage of
the rectifier to 2.25 volts.

Response: The present requirement
clearly states that provisions are to be
made to manually change the outpat
voltage of the rectifier. A restatement of
this requirement would serve no useful
purpose; rather, there is perhaps a need
that the suppliers be reminded of this
requirement.

One respondent commented that
paragraph 15.7.2 exempts the bidder
from providing portable or panel
mounted frequency meters, although
specified by the borrower, under certain
circumstances. The respandent feels the
borrower should have the option of
requiring the bidder to provide such
meters.

Response: The integrated design of
many digital switches is arranged to
internally measure actual ringer
voltages and frequency outputs and o
print the results; thus, there is no need
for portable or panel mounted frequency
meters for such systems and
manufacturers do not provide a means
of bringing out discrete terminals for
attaching them.

Two respondent commented that the
description in paragraph 18.1.1 fora
Remote Switching Terminal (RST)
should be revised. One recommended it
be described as a remotely located
switching terminal. The other
recommended the hardware be
interchangeable or compatible with the
host office.

Response: Paragraph 19.1.1 has been
revised ta clarify that an RST is a

remotely located digital switching
terminal for subscriber lines; is part of
the host central office from a switching
standpoint; and has hardware
interchangeable with the host office,
except for items that are applicable only
to RST control and associated
peripheral equipment.

One respondent commented that the
language in paragraph 19.3.3 is
confusing, that it should be revised to
provide options for the borrower to
specify its emergency stand alone
capability requirements for an RST.

Response: Paragraph 19.3.3 has been
revised to clarify that the RST shall
have available an emergency call
processing option and the related
features thel shall be included in the
option. The hardware to place the option
in service shall be provided only when
specified by the borrower in the detailed
specifications.

One respondent commented that an
addition should be added to paragraph
20.9.1 to specify the requirements placed
on equipment manufacturers or
suppliers for a single-point grounding
system when the equipment is to be
provided or a “Furnish Only" basis.

Response: This requirement has been
included in the revised 7 CFR Part 1765,
Section 1765.27 Plans and Specifications
for Central Office Equipment to be
provided on a “Furnish Only" basis.

Part IFInstallation Specifications

One respondent commented that
paragraph 2.1.8 should be revised to
state testing is at the owner's expense
as it is listed under the “Responsibilities
of Owner.”

Response: This paragraph has been
revised to reflect this change.

Part Ill—Host Office Detailed
Equipment Reguirements

One respondent commented that the
equipment in 10.8.2 probably should
have the capability to restrict call
forwarding to the locel calling area of
the telephone company if LAMA is not
available.

Response: There does not appear to
be sufficient evidence that there is a
serious network deficiency; therefore,
there is no justification to change the
specification at this time.

One respondent commented that
paragraph 12.1.1.1 should be revised to
ensure the output capacity of the
standby generator is sufficient to
include air conditioning equipment
needed for proper operation of the
switching eguipment.

Response: Paragraph 12.1.1.1 has been
revised to make this a requirement.

Part {V—Remote Switching Terminals
(RST's) Detailed Requirements

One respondent commented that the
ringer frequency and wattage specified
in paragraphs 5.6.2 and 5.6.3 should
consider that most PCC Registered
Equipment functions at 20 hz with
varying total number of Ringer
Eguivalences per line.

Response: This comment appears {0
be a general observation. The intent of
these specification items is to gain
information on the frequencies to be
used at the central office site as well as
an estimate of its wattage requirements.

One respondent commented that
paragraph 6.1 should provide for the
borrower to specify “Back Door
Trunking” between RST's as another
possible means of providing emergency
calling.

Response: Back door trunking does
not serve the same purpose as the
emergency stand alone feature. The RST
must also be equipped with the
emergency stand alone features in order
to have any switching capability to
reach trunk links when the control tinks
to the host office fail.

One respondent commented that
paragraph 8.1 should be amended to
provide the borrower the options of (1)
immediate requirement, (2) future
reguirement, or (3) no requirement for
emergency stand alone capability for an
RST.

Response: REA believes that no
emergency stand alone capability ever
would be an imprudent decision by the
borrower and very expensive, if at all
possible, to later retrofit the system if
this feature became necessary. Since
manufacturers have to design their
systems to provide immediate and
future options for emergency stand
alone capability, the savings, if any, for
a "no requirement’ option would be
very nominal.

Part V—Information To Be Supplied by
Bidders

One respondent commented that an
addition should be made to paragraph
6.1 to require the bidder to provide
details concerning memory capacity of
its proposed switching system as it
relates to the ultimate line size.

Response: This requirement has been
included in the revised 7 CFR part 1765,
section 1765.28 Procurement Procedares
for Central Office Equipmen!.
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Other Revisions

Revisions, in addition to those in
response to public comments, deemed
necessary by the REA staff are included
in the final specification as follows:

1. Part I, paragraph 11.1.1, to clarify
that an alarm is classified as “Major"
when one or both redundant units fail.

2. Part I, paragraph 15.4.2, added to
clarify that power converters are to be
provided in duplicate with each unit
capable of immediately assuming the
full operating load upon failure of a unit.

3. Part I, paragraph 19.6.2, to specify
ringing sources rather than ringing
machines shall be supplied in duplicate.

4. Part I, paragraph 19.8.3, added to
require power converters used for the
purpose of providing operating voltage
to printed circuit boards or similar
equipment to be provided in duplicate
with each unit capable of immediately
assuming the full operating load upon
failure of a unit.

5. Part I, figures 1 and 2, reference to
Northeast Electronics Transmission Test
Sets has been deleted.

6. Part VI, item 10.5, added to require
grounding of a metal spare parts cabinet
when located in the central office
building.

List of Subjects in 7 CFR Part 1772

Loan programs—communications,
Telecommunications, Telephone.

In view of the above, REA hereby
amends 7 CFR part 1772 by issuing
revised Bulletin 345-165.

PART 1772—[AMENDED]

1. The authority cited for part 1772
continues to read as follows, and all
authorities following the sections are
removed.

Authority: 7 U.S.C. 901 et seq., 7 U.S.C. 1921
et seq.

2. The table in §1772.97 is amended
by revising the entry for Bulletin 345-165
to read as follows:

§1772.97 Incorporation by Reference of
Telephone Standards and Specifications.

* * * * *

345-165. . .Form 522, . . February 1989. . .
REA General Specification for Digital,
Stored Program Controlled Central Office

Equipment.
- * * * *
Dated: August 14, 1989.
Jack Van Mark,
Acting Administrator,

[FR Doc. 89-19472 Filed 8-17-89; 8:45 am]
BILLING CODE 3410-15-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 204

[INS Number: 1055-89]
RIN Number: 1115-AB01

Acceptance by Overseas Immigration
and Naturalization Service Offices and
United States Consulates of
Jurisdiction of Relative Petitions
Based on Residence of Petitioners

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule revises and clarifies
the process used by overseas
Immigration and Naturalization Service
(INS) offices and by United States (U.S.)
consulates in accepting jurisdiction of
Form I-130, Petition for Alien Relative.
This regulatory change is necessary to
inform petitioners that they must now
meet the residence rather than the
physical presence criteria in order to be
eligible to file a Form I-130 abroad. In
emergent or humanitarian cases as well
as those in the national interest, the
Service and the U.S. consulates abroad
may continue to use their discretionary
authority to accept relative petitions
submitted by non-residents. By
providing clear and consistent
procedures, INS will be better able to
process certain immigrant visa petitions
abroad.

EFFECTIVE DATE: August 18, 1989.

FOR FURTHER INFORMATION CONTACT:
Yolanda Sanchez-K. Senior Immigration
Examiner, Immigration and
Naturalization Service, 425 I Street NW.,
Room 7223, Washington, DC 20536, (202)
633-5014.

SUPPLEMENTARY INFORMATION: On
February 21, 1989, the Immigration and
Naturalization Service, published in the
Federal Register (54 FR 7433) a proposed
rule to revise and clarify the process
used by overseas INS offices and U.S.
consulates in accepting jurisdiction of
Form 1-130, Petition for Alien Relative.
This proposal was made available for
public comment for a thirty (30) day
period ending on March 23, 1989. INS
published a correction to the proposed
rule on March 7, 1989 at 54 FR 9459, and
also extended the comment period for
an additional thirty (30) days ending on
April 6, 1989.

This rule has been promulgated to
revise and clarify procedures for
accepting jurisdiction for processing
certain relative petitions abroad. The

authority to adjudicate Forms 1-130 for
petitioners and beneficiaries who are
physically present in a consular
jurisdiction was extended to U.S.
consular officers of October 11, 1968. As
overseas Service offices were opened
abroad, this authority was revised to
permit processing of Forms [-130 by
consular officers only when an INS
office is not located in their
jurisdictional area. This resulted in the
establishment of one set of requirements
for acceptance of these cases by
consular officers, and another set of
requirements for acceptance by the
Service; and finally to confusion by
prospective applicants.

To standardize procedures, the
Service is promulgating this rule which
will clarify for the Immigration and
Naturalization Service, the U.S.
Consulates abroad, and the public, the
process for filing and accepting relative
petitions abroad. Like requirements
established for acceptance by Service
officers abroad, a petitioner will have to
reside in the consular jurisdiction before
a consular officer may accept his/her
Form 1-130 for processing by its office.
When there is an INS presence, the
Form 1-130 will be submitted to INS. If
the petitioner is unable to show
residence abroad for which the INS or
consular officer has jurisdiction, the
Form I-130 will be forwarded to the
Service office which has jurisdiction
over the petitioner's place of residence
in the United States. Discretionary
authority to accept petitions submitted
by non-residents in humanitarian or
emergent cases and those in the national
interest will remain in effect for bath
INS and consular offices.

During the comment period, the
Service received five comments. Two
comments were received from private
law firms, one from a Service employee,
one from an employee from the State
Department, and one from a citizen's
group. Most of the comments suggested
minor changes and/or clarification in
the rulemaking which have been
incorporated in the final regulation. All
of the comments were carefully
reviewed and given full consideration. A
summary of these comments and the
Service response follow:

(1) Comment: Two commentors
requested that the countries listed in 8
CFR 204.1(a)(3)(ii) be revised to include
the United Kingdom and that England be
deleted since the INS office in London,
England has jurisdiction over all
countries in the United Kingdom.

Response: Since the Service office in
London has jurisdiction for England,
Wales, Scotland and Northern Ireland,
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the final regulation is amended to
include the United Kingdom rather than
England.

(2) Comment: One commentor
requested clarification of the residence
criteria for the beneficiary. It was
recommended that if residence was
required of both the petitioner and
beneficiary, the regulation should reflect
said requirement. If the beneficiary is
not so required, the regulation should
reflect that the beneficiary need not be
physically present or residing in the
same consular district as the petitioner.

Response: Although the proposed
regulation requires residence of both the
petitioner and beneficiary for the
consular officer to accept jurisdiction,
this issue has been reviewed once more
by both the Service and the Department
of State. Both agencies have agreed that,
to standardize procedures, the residence
requirement should be amended to
permit a petitioner to file a petition with
the INS or consular office having
jurisdiction over the petitioner's place of
residence, regardless of the benefliciary's
residence or physical presence. The
final rule is amended accordingly.

(3) Comment: One commentor
complained about the changes in the list
of countries where consular officers are
not authorized to accept jurisdiction for
processing relative petitions without
notice in the Federal Register.

Response: Although normal procedure
is to announce changes such as openings
and closings of Service overseas offices
in the Federal Register, the Service took
this opportunity to update its Service
Office Listing in an effort to avoid
further confusion by petitioners.

(4) Comment: One commentor
complained that the proposed rule was
overly restrictive and that because
processing in the United States may
take six to nine months, the consulate
which is able to approve a petition and
issue a visa within days or weeks of
filing should be allowed, under special
circumstances, to accept an I-130
relative petition although the petitioner
does not reside in his/her jurisdiction.
The following are examples of cases
cited: (a) Where beneficiary is a very
young child or very old parent who
needs petitioner to care for them; (b) so-
cailed “orphan™ cases, where the
beneficiary may nol obtain a visa from
his/her country of nationality but must
find a third country to voluntarily accept
jurisdiction; and [c) cases in which the
qualifying marriage takes place abroad,
as it makes no sense to require
petitioners who are already abroad to
return to the U.S. to file.

Response: Since the authority to
process petitions remains, by statute,
with the Attorney General, adjudication

is chiefly done in the United States. The
suthority to process abroad was
extended to consular officers in an effort
to assist United States citizens and
lawful permanent residents who were
temporarily residing abread due to
employment, and who required
expeditious processing due to emergent
or humanitarian reasons. it was not
intended to encourage petitioners to
travel abroad to file petitions.

With development of numerous
automated systems which will cut
processing time of relative petitions and
aid in clearing up backlogs at Service
coffices in the U.S., the final regulations
have been written to permit consular
officer processing of Form I-130 only if
there is no INS presence and if the
petitioner resides in the consular
jurisdiction, or if humanitarian of
emergent circumstances exist.

The Service and the State Department
have considered various special
circumstances and have agreed to
continue the acceptance of Form -130
processing in special humanitarian
cases. The decision to accept these
cases will continue to be determined on
an individual basis. The examples cited
by this writer may be considered as
special humanitarian cases, except for
orphan cases which do not involve Form
I-130 processing.

In accordance with 5 U.S.C. 805(b), the
Commissioner of the Immigration and
Naturalization Service certifies that this
rule does not have a significant impact
on a substantial number of small
entities. This is not a major rule within
the meaning of section 1(b) of E.O.
12291, nor does this rule have federalism
implications warranting the preparation
of a Federal Assessment in accordance
with E.O. 12612,

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget under the
provisions of the Paperwork Reduction
Act under control number #1115-0054.

List of Subjects in 8 CFR Part 204

Administrative practice and
procedure, Reporting and recordkeeping
requirements.

Accordingly, part 204 of chapter1 of
title 8, Code of Federal Regulations, is
amended as follows:

PART 204—PETITION TO CLASSIFY
ALIEN AS IMMEDIATE RELATIVE OF A
UNITED STATES CITIZEN OR AS A
PREFERENCE IMMIGRANT

1. The authority citation for part 204
continues to read as follows:

Authority: 66 Stat. 166, 173, 175, 178, 178,
182, 217; 200 Stat. 3537; 8 U.S.C. 1101, 1103,
1151, 1154, 1182, 1188a, 1255, and 8 CFR part
2.

2.1In § 204.1, paragraph (a)(3) (ii) and
(iii) are revised to read as follows:

§ 204.1 Petition.

(a] L I

(3) * " %

(ii) Petitioner residing abroad. When
the petitioner resides in Austria, Federal
Republic of Germany, German
Democratic Republic, Greece, Hong
Kong, India, Italy, Kenya, Kores,
Mexico, the Philippines, Republic of
Panama, Singapore, Thailand, or the
United Kingdom of Great Britain and
Northern Ireland, the petition must be
filed with the overseas office of the
Service designated to act on the petition.
The beneficiary need not reside in the
same jurisdiction as the petitioner for
Service acceptance of the petitioner's
Form I-130. In addition, the overseas
Service officer may accept a Form -130
filed by a petitioner who does not reside
within the office’s jurisdiction when it is
established that an emergent or
humanitarian reason for acceptance
exists or when it is in the national
interest.

(iii) Jurisdiction assumed by United
States consular officers. United States
consular officers assigned to visa-
issuing posts abroad, except those in
countries listed in paragraph {a){3){ii) of
this section, are authorized to approve
any relative petition filed on Form 1-130
if the petitioner resides in the area over
which the post has jurisdiction,
regardless of the beneficiary's residence
or physical presence at the time of filing.
In emergent or humanitarian cases as
well as those in the national interest, the
U.S. consular officers may use discretion
in accepting a Form 1-130 filed by a
petitioner who does not reside within
the consulate's jurisdiction. While these
consular officers are authorized to
approve petitions, they must refer any
petition which is not clearly approvable
to the appropriate Service office for a
decision. Consultation with the 2
appropriate Service office abroad may
be sought prior to stateside referral, if
applicable.

* - . - -

Dated: July 17, 1989.
Richard E. Norton,
Associate Commissioner, Examinations,
Immigration and Naturalization Service.
[FR Doc. 89-19422 Filed 8-17-83; 8:45 am]
BILLING CODE 4410-10-M
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FEDERAL HOME LOAN BANK BOARD
12 CFR Parts 545, 5486, 561, 563, 563b,
563c, 570, and 571

[No. 89-2348]

RIN 3068-AA90

Conforming and Technical
Amendments to the Classification of
Agsets System

Date: August 8, 1989.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Final.

suMmARY: The Federal Home Loan Bank
Board ("Board"), as the operating head
of the Federal Savings and Loan
Insurance Corporation (“FSLIC"), is
amending its regulations so that they
conform with the Board's classification
of assets system. The amendments

include removing references to the terms.

“scheduled items" and “specified
assets.”

EFFECTIVE DATE: August 8, 1989.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Ross Williams, Attorney, (202)
908-6559, Regulations and Legislation
Divigion, Office of General Counsel,
Federal Home Loan Bank Board, 1700 G
Street, NW., Washington, DC 20552, or
Francis E. Raue, Policy Analyst, (202)
3314588, Office of Regulatory
Activities, Federal Home Loan Bank
System, 801 17th Street NW.,
Washington, DC 20008; for accounting
related amendments, Dave Martens,
Chief Accountant, (202) 3314578, Office
of Regulatory Activities, Federal Home
Loan Bank System, 801 17th Street NW.,
Washington, DC 20008.

SUPPLEMENTARY INFORMATION:

1. Background and the Proposed Rule

The Board, on February 2, 1989,
proposed to amend its regulations so
that they would conform to the
classification of assets system that the
Board, under the Competitive Equality
Banking Act of 1987 (“CEBA"), had
previously adopted. The proposed
changes included the removal of
references in the regulations to the
terms “scheduled items” and "specified
assets." Board Res. No. 89-104, 54 FR
66;35 (February 14, 1989) (“proposed
rule').

On August 10, 1987, CEBA was signed
into law. (Pub. L. No. 160-86, 101 Stat.
552). Sections 402 and 407 of CEBA
required the Board to establish an asset
classification scheme consistent with
the classification practices of the
Federal banking agencies and to remove
its scheduled items system. Accordingly,

the Board, on December 21, 1987,
adopted rules establishing a
clagsification of assets system
consistent with the asset classification
practices of the Federal banking
agencies, including consistency with
generally accepted accounting
principles, and removed its scheduled
items regulation, 12 CFR 561.15 (1987).
See 53 FR 338 (January 6, 1988).
Although the Board removed § 561.15,
eighteen other regulations continue
either to contain the term "scheduled
items" or to refer to § 561.15.

Before adopting the classification of
assets system as directed by CEBA, the
Board used a measure of an insured
institution's ratio of scheduled items to
specified assets to determine whether to
approve such institution's application to
engage in certain activities. Since CEBA
removed the scheduled items system,
the Board proposed to remove § 561.17
and to revise those regulations that refer
to a specified assets ratio, consistent
with CEBA and the Board’s regulations
promulgated pursuant to CEBA. See 54
FR 6685 {(February 14, 1989). The Board
proposed to replace that ratio with a
requirement that insured institutions
demonstrate compliance with the
minimum capital requirements of
§ 563.13 and the individual minimum
capital requirements of §§ 563.14 and
563.14-1. This proposed change would
provide supervisory personnel with the
flexibility to restrict an institution's
activities on the basis of overall capital
strength, as determined on a case-by-
case basisg, rather than on a scheduled
items formula that simply measured
problem assets. Moreover, because
there is no longer any reason to compute
specified assets, the Board proposed
removing § 561.17 which had defined the
term “specified assets." 12 CFR 561.17
(1998).

The Board also proposed technical
amendments to §§ 563.17-2 and 571.1a
in an effort to ensure that this regulatory
provision and Statement of Policy are
consistent with the asset classification
system adopted by the Board. These
amendments reflect the Board's
conclusions that a properly conducted
appraisal may be an important factor in
an examiner's evaluation of an asset,
but that the risk of nonpayment is
dependent upon several factors. See 53
FR 348, 350. These amendments clarify
existing language, not addressed by the
final rule adopted in December, 1987,
that incorrectly suggests that an
appraisal is required in the evaluation of
real estate or real estate collateral for
the purpose of establishing valuation
allowances. Consistent with the Board's
classification of assets system, the
proposed revision to § 563.17-2(a) did

not alter the requirement that an
appraisal be conducted with respect to
real estate owned (“REO") at the earlier
of foreclosure or in-substance
foreclosure.!

The proposed rule also provided that
if real estate collateral has been in-
substance foreclosed, the re-evaluation
shall be based on the fair value of the
real estate. 12 CFR 563.17-2(b). Finally,
the Board proposed a technical
amendment to § 545.112 providing that a
Federal institution may carry REO at
fair market value, which may include
uncollected interest to the extent the
inclusion of such interest is supported
by the fair market value of the property.

II. Discussion of Comments

The Board received a total of three
written comments; One from a trade
association representing thrift
institutions, and two from insured
institutions. Their comments were brief
and were limited to the following
regulatory sections.

A. Section 545.112: Real Estate Owned

One of the commenters agreed with
the proposal to permit Federal
institutions to include uncollected
interest in the book value of REO to the
extent that the interest is supported by
the fair market value of the property.
One commenter objected to the proposal
and the other commenter suggested that
the regulation should permit a Federal
institution to account for REQ including
uncollected interest, at less than fair
market or net realizable value when
appropriate.

One of the commenters suggested that
the Board clarify its regulation
governing the accounting treatment for
REQ. This commenter suggested that the
accounting treatment for REO now
located in § 545.112, and which is
applicable only to Federal associations,
be applied to all insured institutions.
The Board agrees with this suggestion
and is therefore removing § 545.112
entirely and including the provision in
the Insurance Regulations at § 563.17-
2(a) to be applicable to all insured
institutions. This amendment complies
with the CEBA requirement that asset
classification practices be consistent
with the asset classification practices of
the Federal banking agencies. The
federal banking agencies' asset
classification practices are generally

1 For purposes of the Board's regulations, the
terms “in-substance foreclosure” and "“rep i
in substance” have the same meaning. See Board
Statement of Policy, Accounting for Troubled Debt
Restructuring, 12 CFR 571.18(h}(1) (1988), for a
description of when the Board will deem a
*“repc jon in substance™ to have occurred.
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consistent with generally accepted
accounting principles. In order to
comply with this CEBA requirement, the
Board has determined to adopt the
amendment as proposed, but include it
in § 563.17-2(a). The Board notes that
institutions are expected, under
generally accepted accounting
principles, to account for REQ, including
uncollected interest, at fair market or
net realizable value. Inasmuch as fair
market or net realizable value should
already reflect appropriate disposition
and holding costs, there does not seem
to be any appropriate reason to account
for REO at less than fair market or net
realizable value.

B. Section 563.13; Regulatory Capital
Requirement

One commenter objected to the
continued use of the term “scheduled
item factor” in calculating the
contingency component of an
institution's regulatory capital
requirement. See 12 CFR
563.13(b)(4)(i)(F) (1988). This commenter
contended that such continued use
requires an undue calculation burden,
deals with a portion of old risks, and is
in effect a “double counting.” The
commenter questioned how long the
Board intends to continue use of the
scheduled item factor.

The immediate effect of the Board's
removal of the scheduled items
regulation, absent some continued
recognition of the risks posed by items
formerly deemed scheduled items,
would have been to greatly reduce
insured institutions' contingency
components, thereby reducing the
industry's required minimum regulatory
capital level even though the quality of
the industry's asset portfolio did not
change. Thus, in order to counter what
would have been an unreasoned and
superficial enhancement of the
industry's capital position, the Board
found it necessary to implement use of
the scheduled item factor.

In response to the commenter's
objection to the continued use of the
scheduled item factor, the Board does
nol view the use of the scheduled item
factor as an undue or unreasonable
calculation burden because institutions
have already calculated their scheduled
items as of September 30, 1987. While
the Board acknowledges that the factor
does deal with a portion of old risks,
this is offset because the factor does not
include existing risks that were not
scheduled items as of September 30,
1987. The Board restates that the use of
the scheduled item factor is an interim,
transitional device that is a reasonable
measure of asset risk for the industry as
a whole, while the Board considers

substantial modifications to its
minimum regulatory capital
requirements. See 53 FR 51800
(December 23, 1988). Moreover, there is
no “double counting." The amount of
general valuation allowances that an
institution establishes for current
substandard and doubtful assets that
are also included in the institution's
calculation of the scheduled item factor
count as regulatory capital. Current
assets classified loss, which an
institution has either charged off or for
which it maintains a one hundred
percent specific valuation allowance,
may be deleted from the scheduled item
factor, as may assets included in the
scheduled item factor that have been
paid-off or sold without recourse to a
nonaffiliate. See 12 CFR 563.13 (1988);
Office of Regulatory Activities (“ORA")
Memorandum #R 72 (April 26, 1988).

C. Section 563.17-2: Re-evaluation of
Assets; Adjustment of Book Value;
Adjustment Charges

1. Section 563.17-2(a): Real Estate
Owned

One commenter interpreted this
proposed amendment to provide that an
institution may adjust the book value of
real estate owned only on the basis of
periodic re-appraisals. This is an
incorrect interpretation of § 563.17-2(a).
Paragraph (a) of this section is intended
to pertain to appraisals of REO and
requires an appraisal at the earlier of in-
substance foreclosure or acquisition.
The Board notes that the first part of the
penultimate sentence of proposed
§ 563.17-2(a) mistakenly reads, "Re-
evaluations of parcels of real estate
* * *" (emphasis added). In this final
rule, the Board has corrected the phrase
to read, “Appraisals of parcels of real
estate * * *” (emphasis added).

2. Section 563.17-2(b): Re-evaluation of
Loans and Other Assets

Section 563.17-2(b) is intended lo
address re-evalualions of REO. Pursuant
to generally accepted accounting
principles, paragraph (b) provides that
re-evaluations of real estate or real
estale collateral shall be based on net
realizable value.

A commenter questioned why the
Board proposed to transfer to this
section the availability of private
mortgage insurance as a consideration
in classifying assets. As described in the
proposed rule, the Board believes that
the availability of private mortgage
insurance compensation is a re-
evaluation factor rather than a
classification of assets factor. The
commenter also argued that the

inclusion in this section of the private
mortgage insurance provision indicates
that such consideration is only available
to examiners and not to institutions. The
Board would like to emphasize that the
inclusion of private mortgage insurance
in this section indicates that
consideration of private mortgage
insurance compensation is not limited
only to examiners. Rather, authority for
the treatment of private mortgage
insurance is prescribed by generally
accepted accounting principles, which
state that insured institutions are
authorized to consider the availability of
private mortgage insurance
compensation when re-evaluating loans
and other assets, including REO. Finally,
this same commenter suggested that the
proposed section that addresses private
mortgage insurance be clarified to
presume the probability of payment
unless there is a substantial reason to
believe that a denial of a claim will
occur. The Board believes that some
clarification of this section is warranted,
but disagrees with the suggestion by this
commenter. This final rule amends the
provision regarding private mortgage
insurance to state that a re-evaluation of
loans or other assets should take into
consideration the availability of
compensation by private mortgage
insurance to the extent of its probability
of payment.

3. Section 563.17-2(d): Adjustment
Charges

One commenter questioned why the
Board proposed to modify the current
requirement that an adjustment charge
may be made against either earnings or
reserves, by requiring that adjustment
charges shall be made first against
allowances, and then against earnings.
The commenter believes that such a
change unnecessarily removes an
institution's discretion in accounting for
adjustment charges, including such
matters as timing and consolidation of
entries.

The Board is revising this paragraph
to be consistent with generally accepted
accounting principles. Also, the Board
does not view the changes as imposing
any substantive requirements more
exacting than the regulation previously
contained. Requiring that adjustment
charges be made first against an
allowance and then against earnings has
the same result as if the accounting
entries were made in reverse. Moreover,
paragraph (d) does not specify any
requirements with respect to the
consolidation or timing of entries.




Federal Register / Vol. 54, No. 159 / Friday, August 18, 1989 / Rules and Regulations

34145

D. Section 571.13: Participation Interests
in Pools of Loans

One commenter recommended that
the Board clarify the meanings of the
term “pool of loans™ and the phrases
"maximum regulatory limitations, or 30
years" and “maximum regulatory
limitations, or 90 percent of the security
value” contained in paragraph (a)(3).
See 12 CFR 571.13(a){3) (1968). The
Board agrees, and is amending the first
sentence of the regulation to clarify that
a pool of loans means a group of loans
in the nature of mortgage-backed
securities. The Board is also amending
paragraph (a)(3) to clarify that the 30
year limitation applies when there is no
ctherwise applicable maximum
regulatory limitation, Furthermore, the
final rule clarifies that 90 percent of the
security value applies when there is no
regulatory maximum percentage of
value limitation,

The same commenter also suggested
that insured and guaranteed loans and
loans with private mortgage insurance
coverage be excluded from the
originator/servicer reporting
requirements of paragraph (a){3). The
Board agrees that insured and
guaranteed loans should be excluded
from these reporting requirements.
Former § 571.13{a}(3), however, did not
exclude loans with private mortgage
insurance coverage. The Board believes
that an amendment to exclude loans
with private mortgage insurance from
the originator/servicer reporting
requirements would constitute a
substantive amendment and is not
appropriate at this time.

I1L The Final Rule

In addition to the changes from the
proposed rule described in the
“Discussion of Comments," the final rule
differs from the proposal in the
following areas.

To be consistent with the Board's
classification of assets system, § 563.17-
2(a) is amended to direct that an
institution’s appraisal of REO shall be
conducted al the earlier of in-substance
foreclosure or at the time of acquisition.

Sectien 563.17-2(b) of this final rule
provides that an examiner shall base re-
evaluations of real estate and real estate
collateral on net realizable value. This is
in confrast to paragraph (b) as proposed,
which provided that if real estate
collateral has been in-substance
foreclosed the re-evaluation shall be
based on fair value. As a result of the
issuance of Consensus No. 89-9 by the
Emerging Issues Task Force of the
Financial Accounting Standards Board,
clarifying that in-substance foreclosures
and actual foreclosures should be

accounted for in the same way, the
Board is not including this “fair value”
prescription in the final rule. Paragraph
(b) of the final rule also provides that
the availability of private mortgage
insurance compensation may be a re-
evaluation factor, rather than a
classification of assets factor, which the
Board is removing from Section 571.1a.
Paragraph (d) provides that adjustment
charges shall be made against
established allowances, if any, and then
against earnings. Also, as a technical
amendment the Board is removing
language in Section 571.1a that
incorrectly suggested that an appraisal
must be used as a basis for establishing
a valuation allowance.

As previously described, the Board
proposed a technical amendment to
§ 545.112 providing that a Federal
institution may carry REO at fair market
value, which may include uncollected
interest to the extent the inclusion of
such interest is supported by the fair
market value of the property. The Board
has determined, however, to apply this
provision to all insured institutions.
Therefore, it has been included in
§ 563.17-2(a). Accordingly, the Board is
removing § 545.112 entirely.

An exception to the proposed removal
of regulatory references to “scheduled
items" is the continued use of that term,
and the use of a "scheduled item factor”
in § 563,13(b)(4)(i}{F). See 12 CFR
563.13(b)(4)(i)(F) (1988). In adopting the
classification of assets system, the
Board developed and implemented the
use of the scheduled item factor as an
interim, transitional measure to
calculate the contingency component of
an institution's regulatory capital
requirement. /d. The Board will continue
to include the scheduled item factor as
an interim device until the Board
completes its review and consideration
of appropriate revisions to the minimum
regulatory capital regulation. See 53 FR
338, 345.

The Board wishes to note that it is
continuing to review the proposed
changes to the minimum regulatory
capital requirement regulation. See 12
CFR 563.13 (1988); 53 FR 51800
(December 23, 1988). The Board's
proposed capital requirement is a risk-
based system and does not use a
scheduled items factor,

This regulation, effective immediately
upon adoption by the Board, is being
issued without the delayed effective
date requirements of the Administrative
Procedure Act, as amended {“APA").
Pursuant to 5 U.S.C. 553(d}(2), and in
accordance with the Board's regulations
published at 12 CFR 508.14, the Board
has determined that the regulation is not
subject to the delayed effective date

requirements of the APA because the
regulations are conforming and
technical amendments that impose no
new requirements,

Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act, 5 U.S.C. 604, the Board is
providing the following regulatory
flexibility analysis:

1. Reasons, objectives, and legal basis
underlying the rule. These elements are
incorporated above in the
Supplementary Information section.

2. Small institutions to which the rule
would apply. The rule would apply to all
insured institutions without regard to
size.

3. Impact of the rule on smail
institutions. The rule would not have a
disproportionate impact on small
insured institutions.

4, Overlapping or conflicting federal
rules. There are no known federal rules
that duplicate, overlap, or conflict with
this rule.

5. Alternatives to the rule. The Board
has not found any alternatives to date
that would be less burdensome and
adequately address its concerns.

List of Subjects
12 CFR Part 545

Accounting, Consumer protection,
Credit, Electronic funds transfers,
Investments, Manufactured homes,
Mortgages, Reporting and recordkeeping
requirements, Savings and loan
associations,

12 CFR Parts 546 and 561
Savings and loan associations.
12 CFR Part 563

Bank deposit insurance, Currency,
Investments, Reporting and
recordkeeping requirements, Savings
and loan associations.

2 CFR Part 563b

Reporting and recordkeeping
requirements, Savings and loan
associations, Securities.

12 CFR Part 563¢

Accounting, Reporting and
recordkeeping requirements, Savings
and Loan associations, Securities.

12 CFR Part 570

Bank deposit insurance, Savings and
loan associations.

12 CFR Part 571

Accounting, Bank deposit insurance,
Savings and loan associations.

Accordingly, the Federal Home Loan
Bank Board hereby amends parts 545
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and 548, subchapter C, and parts 561,
563, 563c, 570,.and 571, subchapter D,
chapter V, title 12, Code of Federal
Regulations, as set forth below.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 545—0PERATIONS

1. The authority citation for Part 545
continues to read as follows:

Authority: Sec. 5A, 47 Stat. 727, as added
by sec. 1, 66 Stat. 256, as amended (12 U.S.C.
1425a); sec. 5, 48 Stal. 132, as amended (12
U.S.C. 1484); secs. 402-403, 407, 48 Stat. 1256~
1257, 1260, as amended (12 U.S.C. 1725-1726,
and 1730); Reorg. Plan No. 3 of 1947, 12 FR
4981, 3 CFR, 1943-1948 Comp., p. 1071.

§545.45 [Amended]

2. Section 545.45(e) is amended by
removing the paragraph designation for
paragraph (e)(1) and by removing
paragraph (e)(2).

3. Section 545.73(a) is revised to read
as follows:

§ 545.73
Bank.

- . » » »

Inter-American Savings and Loan

(a) The association's regulatory
capital meets the requirements of
§ 563.13 of this chapter, including any
individual minimum capital requirement
established under § 563.14 of this
chapter or by a capital directive issued
pursuant to § 563.14-1 of this chapter,
and all losses have been offset by
specific loss allowances to the extent
required by § 563.17-2 of this chapter.

4. Section 545.74 is amended by
removing paragraph (a)(4) and by
redesignating existing paragraph (a)(5)
as the new paragraph (a)(4); by revising
the introductory text of paragraph (d)(2)
to read as follows; and by removing
paragraph (d)(4).

§ 545.74 Service corporations.

- - - » -

(d) Amount of investment. * * *

(2) In addition to amounts that it may
invest under paragraph (d)(1) of this
section, an association that meets the
minimum regulatory capital
requirements of § 563.13 of this chapter,
including any individual minimum
capital requirements established under
§ 563.14 of this chapter or by a capital
directive issued under the authority of
§ 563.14-1 of this chapter, may lend
additional amounts as follows:

§ 545.112 [Removed and reserved]

5. Section 545.112 is removed and
reserved.

PART 546—MERGER, DISSOLUTION,
REORGANIZATION, AND
CONVERSION

6. The authority citation for Part 546
continues to read as follows:

Authority: Secs. 2, 5, 48 Stat. 128, 132, as
amended (12 U.S.C. 1462, 1464); secs. 401-403,
405-407, 48 Stat, 1255-1257, 1259-1260, as
amended (12 U,S.C. 1724-1726, 1728-1730);
sec. 408, 82 Stat. 5, as amended (12 U.S.C.
1730a); Reorg. Plan No. 3 of 1947, 12 FR 4981,
3 CFR, 1943-1948 Comp., p. 1071.

7. Amend § 546.2 by removing the last
two sentences of paragraph (h)(1)(xii)
and adding in their place the following
sentence:

§ 546.2 Procedure; effective date.

* * * - *

(B2}t

(xii) * * * For purposes of this
provision, in calculating whether the
regulatory capital of the resulting
association will at least equal the
amount required under § 563.13 of this
chapter, the Principal Supervisory Agent
may exclude the scheduled item factor
that will be acquired in the merger and
the amount of either the regulatory
capital deficiency or the liabilities of the
acquired association at the date of the
merger;

- * * - *

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 561—DEFINITIONS

8. The authority citation for Part 561
continues to read as follows:

Authority: Sec. 1, 47 Stat. 725, as amended
{12 U.S.C. 1421 et seq.); sec. 5A, 47 Stat. 727,
as added by sec. 1, 64 Stat. 256, as amended
(12 U.S.C. 14258); sec. 5B, 47 Stat. 727, as
added by sec. 4, B0 Stat. 824, as amended (12
U.S.C. 1425b); sec. 17, 47 Stat. 736, as
amended (12 U.S.C. 1437); sec. 2, 48 Stat. 128,
as amended (12 U.S.C. 1462); Sec. 5, 48 Stat.
132, as amended (12 U.S.C. 1464); secs. 401~
407, 48 Stat. 1255-1260, as amended (12 U.S.C.
1724-1730); sec. 408, 82 Stat. 5, as amended
(12 U.S.C. 1730a); Reorg. Plan No. 3 of 1947, 12
FR 4981, 3 CFR, 1943-1948 Comp., p. 1071.

§ 561.17 [Removed and reserved]

9. Section 561.17 is removed and
reserved.

PART 563—0PERATIONS

10. The authority citation for Part 563
continues to read as follows:

Authority: Sec. 1, 47 Stat. 725, as amended
(12 U.S.C. 1421 et seq.): sec. 5A, 47 Stat. 727,
as added by sec. 1, 64 Stat. 256, as amended
(12 U.S.C. 1425a); sec. 5B, 47 Stal. 727, as
added by sec. 4, 80 Stat. 824, as amended (12
U.S.C. 1425b); sec. 17, 47 Stat. 736, as
amended (12 U.S.C. 1437); sec. 2, 48 Stat. 128,
as amended (12 U.S.C. 1462); sec. 5, 48 Stat.

132, as amended (12 U.S.C. 1464); secs. 401-
407, 48 Stat. 1255-1260, as amended (12 U.S.C.
1724-1730); sec. 408, 82 Stat. 5, as amended
(12 U.S.C. 1730a); sec. 1204, 101 Stat. 662 (12
U.S.C. 3806); Reorg. Plan No. 3 of 1947, 12 FR
4981, 3 CFR, 1943-1948 Comp., p. 1071.

§ 563.7-5 Mandatorily redeemable
preferred stock.

11. Amend § 563.7-5 by removing
paragraph (b)(2)(ii); and by
redesignating paragraphs (b)(2)(iii) and
(b)(2)(iv) as paragraphs (b)(2)(ii) and
(b)(2)(iii), respectively.

12. Section 563.8(e)(1) is amended by
revising the introductory text to read as
follows:

§ 563.8 Borrowing limitations.

* * - * *

(e) Filing requirements for outside
borrowings with maturities in excess of
one year. (1) Unless the insured
institution meets the regulatory capital
requirement of § 563.13 of this chapter or
any applicable individual minimum
capital requirement of § 563.14 of this
chapter or capital directive issued
pursuant to § 563.14-1 of this chapter, it
shall, at least ten business days prior to
issuance, file with the Supervisory
Agent a notice of intent to issue
securities evidencing such borrowings.
Such notice shall contain a summary of
the terms of the security,
including: * * *

* * - * -

13. Amend § 563.8-1 by removing
paragraph (b)(2)(ii) and by redesignating
paragraphs (b)(2)(iii), (iv) and (v) as the
new paragraphs (b)(2)(ii), (iii) and (iv),
respectively.

14. Amend § 563.8-4 by revising the
second sentence of paragraph (b)(7) to
read as follows:

§ 563.8-4 Transfer and repurchase of

government securities.
* - * - *
(b) * Rk =

(7) Eligibility requirements. * * * An
institution that does not have regulatory
capital equal to the sum of one percent
of all liabilities (i.e., total assets minus
regulatory capital) of the institution, plus
an amount equal to 20 percent of the
institution’s assets classified under
§ 561.16¢ of this chapter, shall not issue
or renew repurchase agreements under
paragraph (b) of this section unless it
meets the following additional
requirements. * * *

- - - * -

15. Section 563.9-7(b) is revised to
read as follows:

§ 563.9-7 Loans in excess of 90 percent of
value.

* * - * *
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{b) This section does not apply to
loans to facilitate the sale of real estate
owned as a result of foreclosure, or
acquired by deed in lien of foreclosure,
or where a contract purchaser has
defaulted and the contract canceled, nor
to investments in Farmers Home
Administration Rural Housing Program
guaranteed loans complying with
§ 545.38 of this chapter.

16. Amend § 563.9-8 by revising
paragraph (g)(3)(ii) (A)(2)(2i1) to read as
follows:

§ 563.9-8 Regulation of equity risk
investment in equity securities, real estate,
service corporations, operating
subsidiaries, certain land loans, and
nonresidential construction loans.

(8) Exceptions. * * *
(3) * -
(") * W K
[A] * & &
(1) * & W

(777) The level of assets classified
under § 561.16¢ of this chapter.

* - * * -

17. Section 563.17-2 is amended by
revising paragraphs (a), (b), and [d) to
read as follows:

§ 563.17-2 Re-evaluation of assets;
adjustment of book value; adjustment
charges.

(a) Real estate owned. An insured
institution shall appraise each parcel of
real estate owned at the earlier of in-
substance foreclosure or at the time of
the institution’s acquisition of such
property, and at such times thereafter as
dictated by prudent management policy.
The Principal Supervisory Agent or his
or her designee may require subsequent
appraisals if, in his or her discretion,
such subsequent appraisal is necessary
under the particular circumstances. The
foregoing requirement shall not apply to
any parcel of real estate that is sold and
reacquired less than 12 months
subsequent to the most recent appraisal
made pursuant to this paragraph. A
dated, signed copy of each report of
appraisal made pursuant to any
provisions of this paragraph shall be
retained in the institution's records.
Appraisals of parcels of real estate that
are similar in all essential respects may
be based on an appraisal of one or more
of such parcels. Appraisals required
under this provision shall conform with
§ 563.17-1a of this Part. An insured
institution may not carry real estate on
its books for a sum in excess of the total
amount invested by the institution on
account of such real estate, including
advances, costs, improvements, and
uncollected interest to the extent that
such carrying value is supported by the

fair market value of the property at the
date of the earlier of foreclosure or in-
substance foreclosure.

(b) Re-evaluation of loans and other
assets. In connection with each
examination of an insured institution or
service corporation, the Board's
examiner shall make such re-evaluation
of such institution's or service
corporation’s asse!s (exciusive of
insured or guaranteed loans) as deemed
advisable or necessary. Any such re-
evaluation of real estate or real estate
collateral shall be based on net
realizable value and should take into
consideration the availability of
compensation by private morigage
insurance to the extent of its probability
of payment.

- * * - *

(d) Adjustment charges. Adjustment
of the book value of an asset by an
insured institution or service
corporation pursuant to any provision of
this section shall be made by a charge
against such institution’s or service
corporation's previously established
allowances, if any, and then against
earnings for the period in which such
charge is made. Any recovery of any
portion of any amount previously
charged against allowances established
for the sole purpose of absorbing losses
shall be credited to such allowances;
such credit shall be in addition to all
other required credits to such
allowances. Any recovery of any portion
of any amount previously charged
against earnings shall be credited to
earnings for the period in which such
recovery is effected. For the purposes of
this paragraph (d), any charge against a
specific allowance established pursuant
to any provision of this section shall be
deemed to be a recovery on an asset, the
book value of which was previously
adjusted unless such charge is made for
the purpose of concurrently writing
down the book value of such asset.

18. Amend § 563.22(e)(1)(xii) by
removing the semicolon located at the
end of the paragraph and replacing it
with a period and by adding a new
sentence to read as follows:

§ 563.22 Merger, consolidation, purchase
or sale of assets, or assumption of
liabilities.

* > * - -

ecat

(1) L I

(xii) * * * For purposes of this
section, in calculating whether the
regulatory capital of the resulting
association will at least equal the
amount required under § 563.13 of this
part, the Principal Supervisory Agent
may exclude the scheduled item factor
that would otherwise apply to the

association that will be acquired in the
merger and the amount of either the
regulatory capital deficiency or the
liabilities, including averaged liabilities,
of the acquired association at the date -
of the merger;

* * * *

PART 563b—CONVERSIONS FROM
MUTUAL TO STOCK FORM

19. The authority citation for Part 563b
continues to read as follows:

Authority: Sec. 5A, 47 Stat. 727, as added
by sec. 1, 64 Stat. 256, as amended (12 U.S.C.
1425a}); sec. 17, 47 Stat. 736, as amended (12
U.S.C. 1437); secs. 2, 5, 48 Stat. 128, 132, as
amended (12 U.S.C. 1462, 1484}; secs. 401-403,
4056-407, 48 Stat. 1255-1257, 1259-1260, as
amended (12 U.S.C. 1724-1726, 1728-1730);
sec. 408, 82 Stat. 5, as amended (12 U.S.C.
1730a); secs. 3, 12-14, 23, 48 Stat. 882, 894-895,
901, ag amended (15 U.S.C. 78c, |-n, w);
Reorg. Plan No. 3 of 1847, 12 FR 4981, 3 CFR,
1943-1948 Comp., p. 1071.

20. Amend § 563b.101 by adding a
new sentence at the end of Item
7(c)(1)(C)(v) and revising Item 7(d)(7) to
read as follows:

§ 563b.101—Form PS—Proxy Statement.

* * * *

(7) .

(C) .

1) L

(C) Results of operations. * * *

(vl * * * This would include real estate
development, significant amounts of
commercial real estate as loan collateral, and
any other significant risk factors inherent in
the applicant’s lending or investment
portfolios, including significant increases in
amounts of nonaccrual, past due,
restructured, and potential problem loans
(see Securities Exchange Commission's
Securities Act Industry Guide 3, Section Il
CJ.

* - * * -

(d) Edbe

(7) Describe briefly the risk elements
within the loan and investment portfolios
including the applicant's customary
procedures regarding delinquent loans. As of
the end of each of the periods covered by the
statements of operation required by Item
14(b)(1) of this section and as of the date of
the latest statement of financial condition
required by Item 14(a), get forth in tabular
form the amounts and categories of
nonaccrual, past due, restructured, and
potential problem loans (see Securities
Exchange Commission's Securities Act
Industry Guide 3, Section Il C) and the ratio
of such loans to total assets. Where the
amount of real estate that has been in-
substance foreclosed, acquired by
foreclosure, or by deed in lieu thereof is
significant, include a brief description of the
major properties and a statement as to the
applicant's probable losses; if any, upon
disposition of such properties.

* * - * *
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PART 563c—ACCOUNTING
REQUIREMENTS

21. The authority citation for part 563c
continues to read as follows:

Authority: Sec. 5, 48 Stat. 132, as amended
(12 U.S.C. 1464); secs. 402-403, 407, 48 Stat.
1256-1257, 1260, as amended (12 U.S.C. 1725~
1728, 1730); secs. 3(b), 12-14, 23, 48 Stat. 882,
892, B94-895, 901, as amended (15 U.S.C.
78¢(b), m, n, w); Reorg. Plan No. 3 of 1947, 12
FR 4981, 3 CFR, 194348 Comp., p. 1071.

22. Amend § 563c.14 by revising the
first sentence of paragraph (a) to read as
follows:

§ 563c.14 Accounting for gains and losses
on the sale or other disposition of
mortgage loans, redeemable ground-rent
leases, and certain securities; matching the
amortization of discounts and losses.

(8) General. An insured institution, by
resolution of its board of directors, may
elect to defer and amortize all gains and
losses net of related income taxes
computed in accordance with generally
accepted accounting principles on any
sale or other disposition, occurring in
the fiscal year that the action to defer
and amortize is taken, of mortgage
loans, redeemable ground-rent leases,
mortgage-related securities (as defined
in § 563.17(a)(4) of this subchapter),
preferred stock that at the time of
issuance provides for redemption on a
fixed date in a fixed dollar amount or
for redemption pursuant to a fixed
schedule of periodic payments and has a
remaining term to maturity of at least
five years, and debt securities that do
not qualify as liquid assets under
§ 523.10(g) (except those qualifying
under § 523.10(g)(11)) of this chapter
because of their maturities or that have
remaining terms to maturity of at least
five years.

- .0

» . . . .

23. Amend § 563c.102 by revising Item
I (7)()(ii) to read as follows:

§ 563¢.102 Financial statement
presentation.
- » - - -

L. Balance Sheet * * *

(.7) .' .' "

(ii) If a significant portion of the aggregate
amount of loans outstanding at the end of the
fiscal year disclosed pursuant to
subparagraph (i)(A) of this paragraph (j)
above relates to nonaccrual, past due,
restructured, and potential problem loans
(see Securities Exchange Commission's
Securities Act Industry Guide 3, Section I
C). so state and disclose the aggregate
amount of such loans along with such other
information necessary to an understanding of
the effects of the transactions on the
stalements,

- - - - .

PART 570—BOARD RULINGS

24. The authority citation for part 570
continues to read as follows:

Authority: Secs. 552, 559, 80 Stat. 383, 388,
as amended (5 U.S.C. 552, 559); sec. 11, 47
Stat. 733, as amended (12 US.C.
1431(e)(2)(c)): sec. 5, 48 Stat. 132, as amended
(12 U.S.C. 1464 ); secs. 401-403, 405, 407, 48
Stat. 12551257, 1259-1260, as amended (12
U.S.C. 1724-1726, 1728, 1730); sec. 414, as
added by sec. 522, 94 Stat. 165, as amended
(12 U.S.C. 1730g); Reorg. Plan No. 3 of 1947, 3
CFR, 194348 Comp., p. 1071.

§570.8 [Removed and reserved]

25. Section 570.8 is removed and
reserved,

PART 571—STATEMENTS OF POLICY

26. The authority citation for part 571
continues to read as follows:

Authority: Sec. 5A, 47 Stat. 727, as added
by sec. 1, 84 Stat. 256, as amended (12 U.S.C.
1425a); sec. 17, 47 Stat. 736, as amended (12
U.S.C. 1337); sec. 5, 48 Stat. 132, as amended
(12 U.S.C. 1484); secs. 402, 403, 406, 407, 48
Stat. 1256, 1257, 1259, 1260, as amended (12
U.S.C. 1725, 1726, 1729, 1730); Reorg. Plan No.
3 of 1947, 12 FR 4981, 3 CFR, 1943-48 Comp.,
p. 1071,

27. Amend § 571.1 by adding the
following after the last sentence in
paragraph (b); and by removing and
reserving paragraph (d).

§571.1 Appraisal of real estate securing
assets of insured Institutions.

* * . * *

(b) Authority of Supervisory Agent to
obtain appraisals. * * * When the trend
of the ratio of assets classified under
§ 561.16¢ of this chapter to total assets is
such that it raises a serious question as
to an institution's financial condition,
when it is apparent that assets secured
by real property are worth substantially
less than the book value thereof, or
when there are other indications of the
need to evaluate appraisal practices and
policies, the Supervisory Agent is
authorized to obtain, as a part of and in
connection with an examination,
appraisals of the real estate securing the
insured institution's loans and contracts.

- * - - *

(d) [Reserved]
. * * - *

28. Amend § 571.1a by revising the
introductory text of the section to read
as follows:

§571.1a Classification of certain assets.

This statement of policy provides
guidance in the classification of assets
pursuant to § 561.18¢ of this subchapter.
Assets subject to this classification
requirement may fall within more than

one category, and a portion of an asset
may remain unclassified.

* * - * L

29, Amend § 571.13 by revising the
introductory text of paragraph (a) and
paragraph (a)(3) to read as follows:

§571.13 Participation interests in pools of
loans.

(a) When an insured institution
purchases a participation interest in a
pool of loans (in the nature of mortgage-
backed securities), compliance with the
documentation requirements of §§ 563.9
and 563.17 of this subchapter may be
impractical.

- - - * *

(3) The originator/servicer has agreed
to provide each insured institution
investing in the pool a monthly report of
loan delinquencies. The report shall
separately indicate:

(i) The number and aggregate
principal amount of loans delinquent
one month and two or more months;

(ii) The book value of any collateral
acquired by the pool through
foreclosure, deed in lieu of foreclosure
or other exercise of the originator/
servicer's security interest in the
collateral; and

(iii) The aggregate dollar amount of
loans made by the pool, if any, on the
security of the collateral acquired as
described in paragraph (a)(3)(ii) of this
section (other than insured loans,
guaranteed loans, or contract or loans
having the benefit of a guaranty by the
Federal Savings and Loan Insurance
Corporation) if such loans have
remaining expiration periods in excess
of maximum regulatory limitations, or 30
years when there is no maximum term
limitation, or have unpaid principal
balances in excess of maximum
regulatory limitations or 90 percent of
the security value when there is no
maximum regulatory percentage of
value limitation.
* * -

By the Federal Home Loan Bank Board.
John F. Ghizzoni,

Assistant Secrelary.
[FR Doc. 89-19174 Filed 8-17-89; 8:45 am]
BILLING CODE 6720-01-M

- -

12 CFR Part 563
[No. 89-2345]
RIN 3068-AA76

Issuance and Use of Subordinated
Debt Securities

Date: August 8, 1889.
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AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule.

SUMMARY: The Federal Home Loan Bank
Board (“Board"), as operating head of
the Federal Savings and Loan Insurance
Corporation (the “FSLIC” or the
“Corporation"), is amending its
regulations relating to issuance and
regulatory capital treatment of
subordinated debt securities by insured
institutions found at 12 CFR 563.8-1. The
changes are intended to increase the use
of delegations, to codify certain
interpretations of the rule, to add
conditions of approval, and to
interpretations of the rule, to add
conditions of approval, and to make
technical revisions in the rule. In
addition, the final rule modifies the
bases for supervisory objection to
approval of a subordinated debt
application now found at 12 CFR
563.8-1(b)(2) by authorizing the Office of
Regulatory Activities of the Federal
Home Loan Bank System (“Office of
Regulatory Activities”) to develop
guidelines in consultation with the
Office of District Banks and the Office
of General Counsel and to specify the
bases for supervisory objection to the
issuance of subordinated debt (the
"Guidelines"). The Guidelines
developed by the Office of Regulatory
Activities will be issued before the
effective date of this final rule. The
Board expects to limit the imposition of
non-standard conditions in subordinated
debt approvals. Accordingly, the Board
is deleting certain of the bases for
supervisory objection currently
specified in the regulation, some of
which have become obsolete, and the
Office of Regulatory Activities will issue
shortly Cuidelines that specify
supervisory bases for objection to
subordinated debt applications. The
Guidelines will implement the general
standards contained in the final
regulation.

Further, the rule now includes a set of
standard conditions that will be
applicable to approvals of applications
to include suberdinated debt in
regulatory capital. Except in highly
unusual circumstances or where
supervisory objections are raised based
on the Guidelines in effect at that time,
the Board expects that such standard
conditions will be the only conditions
imposed by the Board or its delegates in
the approval of subordinated debt
applications.

Finally, the final rule gives the
Principal Supervisory Agents ("PSAs")
authority to deny as well as to approve
subordinated debt applications. Coupled
with this new authority, the regulation

includes an appeal process designed to
provide “final agency action.”

The Board is aware that under the
pending Financial Institutions Reform,
Recovery and Enforcement Act of 1989,
inclusion of subordinated debt as a form
of regulatory capital may become more
limited than is the case today.
Accordingly, to the extent that inclusion
of subordinated debt as a form of
regulatory capital is restricted, the
revised regulatory provisions will apply
to only that pertion of an insured
institution’s subordinated debt that
would be permitted to be treated as
regulatory capital and to the extent such
subordinated debt can be included in
regulatory capital under the new
legislation and new regulations issued
pursuant thereto.

EFFECTIVE DATE: September 18, 1889,

FOR FURTHER INFORMATION CONTACT:
Paul D, Glenn, Attorney, (262) 906-8203,
Corporate and Securities Division; Julie
L. Williams, Deputy General Counsel for
Securities and Corporate Structure, (202)
606-8459, Office of General Counsel;
Cindy Miller, Financial Analyst, (202)
906-7492, Office of District Banks,
Federal Home Loan Bank Board, 1700 G
Street, NW., Washington, DC 20552;
Robyn Dennis, Financial Analyst, (202)
331-2660; or John F. Robinson, Managing
Director for Surveillance and Oversight,
(202) 331-4587, Office of Regulatory
Activities, Federal Home Loan Bank
System, 801 Seventeenth Street, NW.,
Washington, DC 20008.
SUPPLEMENTARY INFORMATION: On
December 30, 1988, the Board proposed
to amend its regulations concerning the
issuance of subordinated debt by
insured institutions found at 12 CFR
563.8-1. See Board Res. No. 88-1569, 54
FR 1379 (January 13, 1989). The Board
invited comments on the proposed
changes to the regulation at the time the
proposed changes were issued. The
comment period expired on March 15,
1989,

The Board has carefully studied the
comments and the issues raised by the
commentators in determining whether
and in what manner to proceed in
changing the subordinated debt
regulation. As a result, while major
elements of the final rule are
substantially the same as the language
proposed, some provisions have been
changed in response to comments.

1. Background

Since 1973, the Board, as operating
head of the FSLIC, has permitted
insured institutions to include as part of
their regulatory capital the proceeds of
the sale of subordinated debt securities
issued pursuant to 12 CFR 563.8-1.

Initially, insured institutions were
permitted to include as regulatory
capital the principal amount of such
debt securities up to a limit of 20 percent
of their capital. In 1982, the Board
amended its regulations to allow insured
institutions to include the full amount of
the proceeds of the sale of subordinated
debl securities having a remaining
maturity in excess of one year as part of
their capital and statutory reserve.! On
April 18, 1985, the Board further
amended its regulations to require that
the amount of qualifying subordinated
debt with a remaining period to maturity
of less than seven years that may be
included as regulatory capital must be
reduced annually pursuant to an
amortization schedule set forth in

§ 561.13.2 The principal rationale
underlying the Board's decision to allow
the inclusion in regulatory capital of the
proceeds of the sale of subordinated
debt securities issued under 12 CFR
563.6-1 is that subordinated debt
meeting the requirements of the
regulation has some of the
characteristics of other types of
permanent capital and reduces the risks
to the FSLIC.

On August 10, 1987, the President
signed into law the Competitive Equality
Banking Act of 1987 (“CEBA"), Pub. L.
100-86, 101 Stat. 552. The CEBA .
addresses a number of important issues
relating specifically to the thrift
industry, including recapitalization of
the FSLIC, emergency acquisitions of
troubled thrift institutions, and potential
areas for improvement in the
examination and supervisory process.
As required by CEBA, the Board on
October 9, 1987, promulgated
Applications Processing Guidelines as
part of 12 CFR 571.12. The present
regulatory proposal seeks to promote
more efficient processing of
subordinated debt applications,
consistent with the objectives of CEBA
and the requirements of the
Applications Processing Guidelines, and
also reflects an additional four years of
experience with the subordinated debt
regulation since the regulation was last
amended. The Board is aware, however,
that under the pending Financial
Institutions Reform, Recovery and
Enforcement Act of 1989, inclusion of
subordinated debt may be more limited
than is the case today. Thus, the revised
regulations will apply to only that

! See Resolution No. 82-581 (August 26, 1982).
Under Generally Accepted Accounting Principles
("GAAP"), subordinated debt is treated as a
liebility.

* See Resolution No. 85-292, 50 FR 20550 (May 17,
1985).
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portion of an insured institution's
subordinated debt that is permitted to
be treated as regulatory capital under
the new legislation and new regulations
issued thereunder.

The rule changes herein are effective
September 18, 1989, and are applicable
to subordinated debt applications in
process but not yet deemed complete as
well as those filed after the effective
date of this rule.

The Board has followed the notice
and comment procedure pursuant to 5
U.S.C. 553(b) and 12 CFR 508.11 by
publishing the proposed rules for notice
and comment. See 54 FR 1379, January
13, 1989. The Board has determined that
the 30-day delay of effective date
pursuant to 5 U.S.C. 553(d) and 12 CFR
508.14 is appropriate in this instance.

IL. Summary of Comments and
Discussion of the Rule

The Board received two letters of
comment on the Board's rule proposal—
one from an insured institution and one
from a thrift industry trade association.
The letters were generally supportive of
the rule proposal. The following
paragraphs address the concerns raised
in those letters as well as further
insights of the Board and its staff.

1. Issuance of Guidelines

One commentator objected to
authorizing the Office of Regulatory
Activities to issue Guidelines. While the
Board has considered this objection, the
Board is of the opinion that, on balance,
the industry and the agency are better
served by having guidelines that can be
changed as opposed to having no
guidelines and that up-to-date specific
guidelines are preferable to out-of-date
vague regulations.

Guidelines will provide a mechanism
to clarify and keep current the bases for
supervisory objection to applications to
include subordinated debt in regulatory
capital of insured institutions. The use
of uniform Guidelines also should
increase efficiency in approving
applications to include subordinated
debt issues as part of regulatory
capital.®

The Office of Regulatory Activities
will prepare such Guidelines in
consultation with the Board's Office of
District Banks and the Board's Office of
General Counsel. These Guidelines will
be published in the near future before
the effective date of this rule. In keeping
with the Board's desire to have uniform

3 In its release No. 87-1298 dated December 22,
1987, the Board similarly authorized the Office of
Regulatory Activities to develop guidelines for
administering the Board's new rule providing for
individual minimum capitsl requirements. See 12
CFR 563.14.

national supervisory policies, the Office
of Regulatory Activities, under the
Board's oversight, will administer and
maintain the Guidelines on an on-going
basis. The format of Guidelines will
allow for increased flexibility in future
modifications, as needed. The
Guidelines are designed to identify
supervisory factors that PSAs may use
in considering whether to approve or
deny an application. Some of the current
bases for supervisory objections now set
forth at 12 CFR 563.8-1(b)(2) are
obsolete and have been revised and/or
expanded into Guidelines. The
Guidelines are illustrative but not
exclusive bases for supervisory
objection to subordinated debt
applications. The Office of Regulatory
Activities in consultation with the Office
of District banks and the Office of
General Counsel will be able in the
future to change the Guidelines as
circumstances warrant, without the
necessity for notice and comment
rulemaking.*

2. Defaults and Other Events Providing
for Mandatory Prepayment of Principal

One of the factors considered in the
processing of a subordinated debt
application is whether the issuance of
the subordinated debt securities and
any related transactions will result in a
transfer of risk from the FSLIC to parties
other than insured institutions. See 12
CFR 563.8-1(b)(3). The Board, on the
basis of this provision, has objected to
the inclusion in subordinated debt
instruments of terms that provide for
mandatory redemption of the debt or for
events of default (which could give rise
to acceleration of maturity of the
principal of the debt) based on changes
in control of the obligor (known in anti-
takeover parlance as a “poisoned put"),
or a failure of the obligor to comply with
maintenance and operating covenants
that were believed to be unreasonable
in the circumstances. In this connection,
the Board notes that one of the bases for
permitting an insured institution to
include an amount equal to the proceeds
of the sale of subordinated debt
securities in its regulatory capital is that
the issuance of such securities
represents a relatively long term
commitment of capital to the insured
institution. For this reason, the Board
has not approved subordinated debt
applications where the subordinated
debt securities (or the indentures
pursuant to which they were proposed
to be issued) included provisions that

4 Such Guidelines will not form the basis for
assertions of violations of statutes and regulations,
but may be part of a finding that an Institution is
engaged in unsafe or unsound practices,

might unduly accelerate payment of the
debt prior to scheduled maturities,
because such provisions could subject
the FSLIC to a significant risk of
precipitous decline in an institution's
regulatory capital. The Board
recognizes, however, that to effect a
successful offering of debt securities, the
securities, or the indentures pursuant to
which they are issued, must include
provisions that investors have come to
accept as customary in offerings of such
type, to the extent such provisions can
be included without frustrating the
purpose of the subordinated debt
regulation. Thus, although provisions
that require acceleration of maturity
(through declaration, mandatory
prepayments, or otherwise) following a
change of control of the obligor will
continue to be objectionable, the Board
will not object to subordinated debt
applications solely because the terms of
the securities (or related indentures)
include events of default such as failure
to make timely payment of interest and
principal, failure to comply with
reasonable and customary financial
maintenance and operating covenants,
and certain events of bankruptcy or
insolvency, receivership, and similar
events. The final rule has been revised
appropriately to add clarifying language
to 12 CFR 563.8-1(b)(3) to address these
considerations.

3. Voluntary Prepayments

The subordinated debt regulation
provides that payment of principal may
not be accelerated without approval of
the FSLIC, if, after giving effect to such
accelerated payment, the insured
institution obligor would fail to meet its
regulatory capital requirement. 12 CFR
563.8-1(d)(1)(iv). The Board has
consistently taken the position that if
any mandatory prepayment (such as
payment upon acceleration of maturity
following an event of default) is
restricted to this extent, a fortiors, any
voluntary prepayment should be
similarly restricted. Further, an
institution obviously should not be
permitted to make such payments if the
institution is.already failing to meet its
regulatory capital requirements. 12 CFR
563.8-1(d)(1)(iv) now reflects these long-
standing interpretive positions.

4. Issuance of Subordinated Debt
Securities Pursuant to an Indenture

While the Board proposed for
comment the proposition that all insured
institutions be subject to requirements
based upon standards of the Trust
Indenture Act of 1939, as amended,
(“TIA") 15 U.S.C. 77aaa-77bbbb, the
Board has decided to take a more
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limited approach. The Board considers
the benefits of the use of an indenture in
certain circumstances to be beneficial to
the discipline of the institution and for
the institution in dealing with its debt
holders. Thus the Board has determined
torequire am issuer to issue its
subordinated debt securities pursuant to
an indenture in certain circomstances.
Such an indenture must provide for the
appeintment of a trustee ather than the
obligor or an affiliate of the obligor and
for the collective enforcement of the
rights and remedies of the security
holders, if the aggregate amount of debt
securities “publicly offered” (sales in a
non-public offering as defined in 12 CFR
563g.4 are excluded) and sold by a single
obligor in any consecutive twelve month
period exceeds $2,000,000 and /or
exceeds.$5,000,000 in any consecutive
thirty-six month period.

One commentator suggested that the
proposed trust indenture requirement
should “grandfather” any subordinated
offerings already approved by the
Board. The Board has followed that
suggestion. The indenture requirement
will be applicable to subordinated debt
applications in process but nat yet
deemed complete as well as those
applications filed after the effective date
of the rule.

Another commentator objected to the
requirement that some subordinated
debt offerings would be required to use
an indenture. That commentator
oppesed the requirement of using an
indenture because of the added cost to
an insured institution for the trust
indenture and the related costs of the
trustee’s expenses over the life of the
obligations.® The Board has considered
the objections of this commentator, but
has determined to adapt the limited
requirement outlined above.

The TIA, which by its terms is
inapplicable to securities issued by
insured institutions, and the Rules and
Regulations under the TIA previde,
generelly, that any debt securities
offered and sold to the public by a single
obligor in an amount in excess of
$2,000,000 in any consecutive twelve
month period must be issued pursuant to
an indenture and that debt securities
that are publicly offered and sold by the
same obligor in an amount exceeding
$5,000,000 in any consecutive thirty-sixty
month period must be issued pursuant te
an indenture that is “qualified’ under
the TIA. See 17 CFR 260.4(a)(1) and

® The Board notes that both bank holding
companies and savings and loan holding companies
would have to comply with all of the requirements
of the TIA. Any reiated exemptions to the TIA
would apply only to any debt securities issued by
their subsidiary insured institutions and not to the
| olding company itself.

260.4(a)(2). Although the TIA specifies in
considerable detail the provisions that
must be included in a qualified
indenture (which required provisions
relate principally to the qualifications,
duties and pewers of the trustee, the
duties of the obligor, and the rights of
the holders of the debt securities),
neither the TIA nor the rules
promulgated thereunder set forth any
requirements with respect to the
provisions of a non-qualified indenture.
The Securities and Exchange
Commission, however, for many years.
has taken the position that any
indenture must, at a minimum, pravide
for the appointment of a trustee other
than the obligor or an affiliate of the
obligor and provide some reasonable
procedures for the collective
enforcement of the rights of the holders
of the debt securities.

The Board's experience has been that
most publicly offered issues of
subordinated debt securities of any
significant size by insured institutions
are offered and sold through
underwriters, and in such cases the
securities are invariably issued pursuant
to an indenture that includes all or
substantially all of the provisions that
would be required to be included in an
indenture qualified under the TTA. The
use of an indenture in connection with
the issuance of subordinated debt
securities can be beneficial, since
certain of the terms included in such an
indenture may provide a framework of
financial discipline for the obligor,
which in some cases may further the
interests of the Board and the FSLIC.
Further, it may be more efficient and
workable for the insured institution
obligor to deal with a trustee (some
actions may be subject to ratification by
the holders of a specified majority in
principal amount of the debt securities)
if the debtor should desire to amend the
terms of the securities or to obtain a
waiver of any convenants provided
therein, or in the related indenture,
rather than to contend with a large
number of individual security holders.
The Board is aware that the requirement
to use an indenture will result in
additional expense to certain issuing
insfitutions but has concluded that the
additional expense is warranted by the
benefit received.

5. Reports

One commentator noted that GAAP
requires an institution to include as a
balance sheet liability the entire amount
of subordinated debt issued including
any capitalized expenses and therefore
this commentator argues that the Board
should allow insured institutions to
include as regulatory capital all

subordinated debt, ineluding the portion
of the subordinated debt offset by the
expenses of the debt offering, The Board
agrees that GAAP requires the entire
debt to be listed on the liability side of
the balance sheet. However, under
GAAP, no portion of debt is included as
capital. The purpose of the Board's
subordinated debt regulation is to
specify the pertion of subordinated debt
the Board is willing to eount as “capital”
for regulatory purposes. Since capital is
designed to provide protection for the
FSLIC and since only net proceeds
provide that protection, the Board is
willing to give such credit for only the
actual net amount of moneys raised by
the issuer that are available for the
insured institution’s use and that meet
the other requirements of 12 CFR 563.13
for inclusion as regulatory capital. Thus
this aspect of the proposed regulation
has not been changed.

To clarify this peoint, however, the
Board has added the additional
sentence to the requirement in 12 CFR
563.8-1(h) that an insured institution
must file a report with the Board 30 days
after completion of the sale of
subordinated debt securities. This
sentence clarifies that the amount to be
included in regulatory capital is an
amount net of all expenses incurred in
connection with the sale of the
subordinated debt securities, This
revised provision requires the issuing
institution to specify the actual ameunt
of the praceeds from the sale of the
subordinated debt securities that the
insured institution initially intends to
include in its regulatory capital.®

6. Delegations of Authority

Currently, PSAs are authorized to
approve applications filed pursuant to
12 CFR 563.8-1 unless such applications
involve significant issues of law or
policy upon which the Board has not
taken a formal position, or unless an.
offering circular will be required in
connection with the public offering and
sale of the securities that are the subject
of any such application. The revised
regulation eliminates the requirement
that an application be forwarded to
Washington solely because an offering
circular is involved and gives the PSAs

® On an ongoing basis, the insared institution
must calculate the amount of subordinated: debt
including any unacreted premiums or unamortized
discounts as required by CAAP; This concept
means essentially that as the capitalized expenses
of the debt offering are amortized over the life of the
obligations, the net amount of subordinated debt.to
be counted as eapital will increase. Similarly. as.
any premium on the sale of the debt is amortized
over the life of the obligations, the net amount of’
subordinated debt that will be counted as capital
will decrease.
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authority to deny applications as well as
to approve them, subject to an appeal
process. Applicants must be aware,
however, that even though the PSA
under the proposed regulatory
amendments could approve a
subordinated debt application where
securities are to be sold pursuant to an
offering circular even if such offering
circular has not yet been declared
effective, PSA approval would be
conditioned upon the offering circular in
the form declared effective not
disclosing any material adverse
information concerning the applicant's
business, operations, prospects, or
financial condition not disclosed in the
latest form of offering circular filed as
an exhibit to the subordinated debt
application.

At the present time, the Board is
concerned about so-called "retail” sales
of subordinated debt securities by
institutions on their own premises. Such
sales present a variety of legal and
policy concerns. Accordingly, where
such sales of subordinated debt are
proposed to be made by the institution
itself in its offices or those of an
affiliate, those applications will be
carefully reviewed consistent with the
guidance provided by the Office of
Regulatory Activities (see, Thrift
Bulletin 23, dated April 13, 1989) and the
Corporate and Securities Division,
Office of General Counsel. If such
application fails to meet such standards,
the PSA should deem the application to
involve significant issues of law and
policy and refer the application to
Washington DC to be considered by the
Board.

The revised regulation otherwise
further delegates authority to approve or
deny requests for extensions of time
requested pursuant to 12 CFR 563.8-1(g)
to whomever is authorized to approve
an application. Such extensions of time
could be granted for a period of time of
up to six months. All such extensions of
time taken together may not exceed one
year from the date of the original
approval of the subordinated debt
application.

7. Appeals

The Board has considered an
additional idea that the “appeal
process’ should include the right to
appeal any non-standard conditions
included in the approval of a
subordinated debt application by the
PSA pursuant to their newly delegated
authority. While the Board does not
expect the PSAs to be including non-
standard conditions in their approvals of
subordinated debt applications, the
Board thinks that the idea is appropriate

and has revised the final rule
accordingly.

In connection with the delegation of
authority to the PSA's to deny
applications under 12 CFR 563.8-1, the
Board is adopting an appeal process for
the further consideration of denials of
applications by the PSAs in the form
originally proposed. In essence, the
appeal process requires any applicant
wishing to appeal a determination of the
PSA to file with the Office of District
Banks, within 30 days of the PSA's
determination, a written request for
review describing with specificity the
action appealed from and the relief
sought. The filing of such a request will
be necessary to seek judicial review of
an initial determination. Such appeals
will be processed under the time-frames
and other requirements of the Board's
standard applications processing
guidelines at 12 CFR 571.12.

The Director of the Office of District
Banks, with the concurrence of the
Executive Director of the Office of
Regulatory Activities, and the General
Counsel, or their respective designees
shall consider appeals from denials by
the PSAs unless the Director of the
Office of District Banks in his or her sole
discretion determines to refer the appeal
to the Board on the basis that the appeal
involves policy considerations that
warrant resolution by the Board. In the
event that the Director of the Office of
District Banks fails to obtain the
concurrence of the Executive Director of
the Office of Regulatory Activities and
the General Counsel, the Director of the
Office of District Banks shall present the
matter to the Board.

8. Standard Conditions of Approval

The Board has considered the concept
that one of the “standard conditions” to
be included in the regulation could
require that before any offers or sales of
the subordinated debt are made on the
premises of the institution or any of its
affiliates, the applicant shall submit to
the Supervisory Agent a set of policies

. and procedures for such sale of the

subordinated debt satisfactory to the
supervisory agent. Such policies and
procedures would address the
considerations set forth by the Office of
Regulatory Activities in its Thrift
Bulletin 23 issued on April 13, 1989. The
Board has considered such an idea to
have substantial merit and has included
such a provision in the final regulation.
With the foregoing addition, the Board
is adopting the proposed set of standard
conditions that will apply to all
approvals of subordinated debt
applications. The Board anticipates that
such conditions will, except in rare
cases, be the only conditions applied to

subordinated debt approvals. Other
conditions would be imposed only
where one or more of the bases for
supervisory objection specified in the
Guidelines developed by the Office of
Regulatory Activities in consultation
with the Office of District Banks and the
Office of General Counsel are present
and where such non-standard
conditions are necessary to address the
areas of concern that would otherwise
form a basis for denial of the
application. These standard conditions
of approval also will apply to any
subordinated debt application that is
approved automatically pursuant to the
Board's Applications Processing
Guidelines found at 12 CFR 571.12. For
technical considerations, these
conditions are now included in the text
of the rule rather than in a separate
appendix as proposed.

Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act, 5 U.S.C. 604, the Board is

- providing the following regulatory

flexibility analysis:

1. Reasons, objectives, and legal basis
underlying the rule. These elements are
incorporated above in SUPPLEMENTARY
INFORMATION.

2. Small entities to which the
proposed rule applies. The final rule will
apply to all FSLIC-insured institutions
without regard to size. However, the
Small Business Administration defines a
small financial institution as a
“commercial bank or savings and loan
association, the assets of which, for the
preceding fiscal year, do not exceed
$100 million." 13 CFR 121.13(a)(1987).
Therefore, small entities to which the
rule applies are the 1,651 insured
institutions that had assets totaling $100
million or less as of December 31, 1987.

3. Impact of the final rule on small
entities. The Board believes that the
revision to procedures for processing
subordinated debt securities
applications will not have a disparate
effect on small entities. To the extent
that under the revised regulations small
entities will more likely be able to file
their applications at their district
Federal Home Loan Bank, the impact of
the proposal will be liberalizing.

4. Overlapping or conflicting Federal
rules. There are no known federal rules
that duplicate, overlap, or conflict with
this rule.

5. Alternatives to the final rule. There
are no alternatives that would be less
burdensome than the rule changes
addressing the concerns expressed in
the SUPPLEMENTARY INFORMATION set
for above.
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List of Subjects in 12 CFR Part 563

Bank deposit insurance, Currency,
Investments, Reporting and
recordkeeping requirements, Savings
and loan associations:.

Accordingly, the Federal Home Loan
Bank Board hereby amends Part 563,
Subchapter D, Chapter V, Title 12, Code
gf IFedeml Regulations, ag set forth

elow.

SUBCHAPTER D—FEDERAL SAVINGS ARD
LOAHN INSURANCE CORPORATION

PART 563—0PERATIONS

1. The authority citation for Part 563
continues to read as follows:

Authorityr Sec. 1, 47 Stat. 725, as amended
(12 U.S.C. 1421 &t seq.); sec. 5A, 47 Stat. 727,
as added by sec. 1, 84 Stat. 256, as amended
(12 U.S.C. 1425a); sec. 5B, 47 Stat. 727, as
added by sec. 4, 80 Stat. 824, as amended (12
U.S.C. 1425h); sec. 17, 47 Stat. 736, as
amended (12 U.S.C. 1437); sec. 2, 48 Stat. 128,
as amended (12 U.S.C. 1462); sec. 5, 48 Stat.
132, as amended (12 U.S.C. 1454); secs. 401—
407, 48 Stat. 1255-1260, as amended (12 U.S.C.
1724-1730); sec, 408, 82 Stat. 5, as amended
(12 U.S.C. 1730a); sec. 1204, 101 Stat. 862 (12
U.8.C. 3806); Reorg. Plan No. 3 of 1947, 1ZFR
4981, 3 CFR, 1943-1848 Comp., p. 1071.

2. Amend § 563.8-1 by revising
paragraphs (b)(2), (b)(3). and (d){1)(iv);
by adding a new paragraph (d){4); by
revising paragraphs (e}, (h), and (i); and
by adding new paragraphs (j) and (k). to
read as follows:

§563.8-1 Issuance of subordinated debt
securities.
* . ~ * *

(b) Eligibility requirements. * * *

(2) Whether in the cpinien of the
Corporation, the averall policies,
condition, and operation of the applicant
do not afford a basis for supervisory
objection to the application. The Office
of Regulatory Activities in consultation
with the Office of District Banks and the
Office of General Counsel shall
establish Guidelines for the Principal
Supervisory Agents to apply in
exercising authority delegated to them
in congidering applications under this
section. These Guidelines shall identify
supervisory bases that may be used to
object to the inclusion of specific
subordinated debt issues as regulatory
capital. Such Guidelines shall constitute
illustrative but not exclusive bases for
supervisory objection to suberdinated
debt applications. The Office of
Regulatory Activities in consultation
with the Office of Distriet Banks and the
Office of General Counsel may madify
such Guidelines from time to time as
appropriate. Any such changes to the
Guidelines shall be effective for those
applications filed after the date of the

changes to the Guidelines and for those
applications submitted for approval but
not yet deemed “complete.”

(3) Whether the issuance of such
securities by the applicant in the
transaction and any related fransactions
will result in & transfer of risk frem the
Corporation to parties other than
insured institutions. In this connection,
the issuance of suberdinated debt
securities shall be deemed to result in
an insufficient transfer of risk from the
Corporation if such securities or any
indenture or related agreement pursuant
to which such securities are issued
provide for events of default or include
other provisions that could result in a
mandatory prepayment of principal by
dedlaration or otherwise, other than
events of default ariging out of (i) the
obligor's failure to make timely payment
of interest and principal, (ii) the
obligor’s failure to comply with
reasonable financial, operating, and
maintenance covenants of a type that
are customarily included in indentures
relating to publicly offered issues of
debt securities, and (iii) events of
default relating to certain events of
bankruptcy or inselvency, receivership,
and similar events.

» - - - »

(d) & W W
1 . w

(iv) State or refer to a document
stating that no voluntary prepayment of
principal shall be made and that no
payment of principal shall be
accelerated without the approval of the
Corporation, if the institution is failing
to meet its regulatory capital
requirement or if after giving effect to
such payment the institution would fail
to meet its regulatory capital
requirement; and
* - * - -

(4) Indenture. An issuer must use an
indenture, as described herein, for
subordinated debt securities offered
pursuant to this section. Such an
indenture must provide for the
appointment of a trustee other than the
obligor er an affiliate of the obligor (as
defined in 12 CFR 583.15) and provide
for the collective enforcement of the
rights and remedies of the security
holders, if the aggregate amount of debt
securities “publicly offered”™ (sales in &
private non-public offering as defined in
12 CFR 583g.4 are excluded) and sold by
a single obliger in any consecutive
twelve month period exceeds $2,000,000
and/or $5,000,000 in-any consecutive
thirty-six month period.

(e} Filing of application. Applications
for approval of the issuance of
subordinated debt securities under this
section shall be filed by transmitting the

original and three copies of the
application and all supporting
documents to the institution's Principal
Supervisory Agent.

. * L * -

(h} Reports. Within 30 days after
completion of the sale of the
subordinated debt securities issued
pursuant to prior approval under this
section, the institution shall transmit a
written report to the Supervisory Agent
stating the number of purchasers, the
total daollar amount of securities sold,
and the amount of net proceeds received
by the institution. The institution’s
report shall clearly state the amount of
subordinated debt, net of all expenses,
that the institution initially intends to be
counted as regulatory capital.

(i) Delegation of authority. Unless a
subordinated debt application involves
a significant issue of law or policy or
would establish a precedent of national
significance, the Principal Supervisory
Agent is authorized:

(1) To approve an application filed
pursuant to this section, if the
application is in compliance with
regulatory requirements, and

(2) To deny a subordinated debt
application.

Whoever is authorized to approve a
subardinated debt application is also
authorized to grant a request pursaant {o
paragraph (g] of this section foran
extension of time for up to six months.
All such approved extensions of time
taken together may not exceed one year
from the date of original approval of the
subordinated debt application.

(i) Appeals. Denial of an application
by a Principal Supervisory Agent
pursuant to paragraph (i) of this section
or the inclusion of any non-standard
conditian(s] not set forth in paragraph
(k) of this section in the approval of an
application may be appealed to the
Corporation under the following
pracedures: Within 30 days after
notification of the Principal Supervisory
Agent's decision as provided for in this
section, the applicant must file a written
request for review with the Office of
District Banks stating the applicant’s
desire to appeal the Principal
Supervisary Agent's decision. The
request for review must identify the
party seeking review and describe with
specificity the actian tsken for which
review is sought and the reasons why
the Principal Supervisory Agent’s denial
is contended to be erroneous. Three
copies of such request for review must
be submitted to the Office of District
Banks, Applications Policy Division,
Federal Home Loan Bank Board, 17¢9 G
Street NW., Washington, DC 20552. One
copy of such request should be
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addressed to the attention of “Office of
District Banks;" one copy to the
attention of “Office of General Counsel,
Corporate and Securities Division;" and
one copy to the attention of “Office of
Regulatory Activities, Corporate
Activities Section." Also, one copy shall
be sent to the appropriate Principal
Supervisory Agent. The Principal
Supervisory Agent shall thereupon
forward to the Office of District Banks
his record or a copy thereof used as a
basis for his determination together with
any other information believed by the
Principal Supervisory Agent to be
helpful in reviewing his determination. If
an applicant does not file a request for
review within the time permitted under
this section, any objection to the initial
determination by the Principal
Supervisory Agent is waived. A timely
filing of a request for review with the
Office of District Banks in accordance
with the provisions of this section shall
be mandatory for securing judicial
review of an initial determination. With
the concurrence of the Executive
Director of the Office of Regulatory
Activities, or his or her designee, and
the General Counsel, or his or her
designee, the Director of the Office of
District Banks, or his or her designee
shall decide each appeal from a denial
of an application under 12 CFR 563.8-1
by a Principal Supervisory Agent or the
inclusion of any non-standard
condition(s) not set forth in paragraph
(k) of this section. With the concurrence
of the Executive Director of the Office of
Regulatory Activities, or his or her
designee, and the General Counsel, or
his or her designee, the Director of the
Office of District Banks, or his or her
designee, shall prepare and send to the
applicant a written response to the
applicant's request for review. Such
written response shall be deemed to be
a final agency action by the
Corporation. If the Director of the Office
of District Banks, or his or her designee,
in his or her sole discretion is of the
opinion that the appeal involves policy
considerations that warrant resolution
by the Corporation, the Director, or his
or her designee, shall submit the
application to the Corporation for its
determination. In the event that the
Director, or his or her designee, fails to
obtain the concurrence of the Executive
Director of the Office of Regulatory
Activities, or his or her designee, and
the General Counsel, or his or her
designee, the Director, or his or her
designee, shall present the matter to the
Corporation for its determination.

(k) Conditions of approval. Approvals
of subordinated debt applications shall
be subject to the following conditions:

(1) Where securities are to be sold
pursuant to an offering circular required
to be filed with the Corporation
pursuant to 12 CFR 563g.2, and where
such offering circular has not yet been
declared effective prior to the date of
approval of the subordinated debt
application, the offering circular in the
form declared effective shall not
disclose any material adverse
information concerning the applicant's
business, operations, prospects, or
financial condition not disclosed in the
latest form of offering circular filed as
an exhibit to the application;

' (2) The applicant shall submit to the
Supervisory Agent, no later than 30 days
from the completion of the sale of the
securities, evidence of compliance with
all applicable laws and regulations in
connection with the offering, issuance,
and sale of the subordinated debt
securities;

(3) The applicant shall submit to the
Supervisory Agent no later than 30 days
from the completion of the sale of the
securities, the report(s) required by
§ 563.8-1({h) of the Insurance Regulations
and the following additional items:

(i) Three copies of an executed form
of the securities issued pursuant to the
subject application and a copy of any
related agreement or indenture
go:/ieming the issuance of the securities;
an

(i1) A certificate from the principal
executive officer of the applicant that
states that to the best of his knowledge
none of the securities issued pursuant to
the subject application were sold to any
institution whose accounts are insured
by the FSLIC, or a corporate affiliate
thereof, except as permitted by § 563.8-1
of the Insurance Regulations;

(4) That as of the date of approval,
there have been no material changes
with respect to the information
disclosed in the application as
submitted to the Principal Supervisory
Agent;

(5) The applicant shall submit an
application and receive prior written
approval of the Principal Supervisory
Agent for any post-approval amendment
to the subordinated debt securities or
any related indenture if:

(i) The proposed amendment modifies
or is inconsistent with any provision of
the securities, or the indenture, which is
required to be included therein by the
regulations as may then be in effect or
would result in a transfer of risk to the
applicant or the FSLIC; and

(ii) All or a portion of the proceeds
from the issuance and sale of the
securities would continue to be included
in the regulatory capital of the applicant
following adoption of the amendment;

(6) The applicant shall submit to the
Supervisory Agent promptly after
execution one copy of each post-
approval amendment to the securities or
the related indenture and, if prior
approval of such amendment was not
obtained, shall also state the reason(s)
such prior approval was not required;
and

(7) Before any offers or sales of the
subordinated debt are made on the
premises of the institution or its
affiliates, the applicant shall submit to
the Supervisory Agent a set of policies
and procedures for such sale of
subordinated debt satisfactory to the
Supervisory Agent.

By the Federal Home Loan Bank Board.
John F. Ghizzoni,

Assistant Secretary.
[FR Doc. 89-19277 Filed 8-17-89; 8:45am]
BILLING CODE 6720-01-M

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

25 CFR Part 122

RIN 1076-AB51

Management of Osage Judgment
Funds for Education

AGENCY: Bureau of Indian Affairs,
Interior.
ACTION: Final rule.

SUMMARY: This final rule amends part
122 of 25 CFR, Management of Osage
Judgment Funds for Education and
Socioeconomic Programs, by excluding
all references to the “socioeconomic™
provisions. At the request of the Osage
Indian Tribe, on October 30, 1984,
Congress enacted legislation which
eliminated the numerous requests for an
interpretation of the socioeconomic
provision. In addition, this action
assures the availability of funds for
financial assistance to eligible Osage
tribal members pursuing post secondary
education degrees. Part 122 is retitled
“Management of Osage Judgment Funds
for Education."

EFFECTIVE DATE: September 18, 1989.
FOR FURTHER INFORMATION CONTACT:
Reginald Rodriguez, Bureau of Indian
Affairs, Office of Indian Education
Programs, Main Interior Building, Mail
Stop Room 3512, 18th & C Streets, NW.,
Washington, DC 20240, (202) 343-4871.
SUPPLEMENTARY INFORMATION: The
Department of the Interior has
determined that this document is not a
major rule and does not require
regulatory analysis under Executive
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Order 12291. This rule does not
constitute a major Federal action
significantly affecting the quality of the
human environment under the National
Environmental Policy Act of 1969. This
regulation does not have a significant
economic effect on a substantial number
of small entities within the meaning of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). These regulations will not
have an impact on small entities as
defined in the Act.

The primary author of this document
is Reginald Rodriguez, Education
Specialist, Post Secondary Education,
Office of Indian Education Programs,
Bureau of Indian Affairs, (202) 343-4871.

On October 30, 1984, Pub. L. 98-605
was enacted to clarify and to make
technical amendments to the varicus
acts pertaining to the Osage Indians.
The amendment deletes the
“socioeconomic' provisions.

Because of the time expended by the
Osage Tribal Education Committee
(OTEC) to resolve the numerous
complaints and requests for
interpretation of the “socioeconomic”
provision, along with the limited
availability of funds for both the
"socioeconomic” programs and the
educaticnal demands of tribal members,
the “sociceconomic” provision in § 122.7
of 25 CFR part 122, Management of
Osage Judgment Funds for Education
and Socioeconomic Programs, is
removed. This removal will provide the
Osage Tribal Education Committee the
opportunity to concentrate its energies
and monies on education, which the
Osage Tribal members have established
as a principal priority. Other deletions
were made; i.e., the definitions of the
point system and the ranking of
applications. However, the Osage Tribal
Education Committee is minimally =
obligated to obtain approval from the
Assistant Secretary—Indian Affairs for
proposed budget expenditures and for
the overall program plan of operation.

On June 30, 1988, the Bureau of Indian
Affairs published a proposed rule at 53
FR 24732, and the Bureau requested that
interested persons submit written
comments, suggestions, or objections on
or before August 29, 1968. One
commenter submitted three written
recommendations. These
recommendations reference § 122.6,
Duties of the Osage Tribal Education
Committee. The following is a summary
of the recommended comments and the
Bureau's responses are noted as follows:

Section 122.6 Duties of the Osage
Tribal Education Commitlee

Comments, The commenter requested
that this part limit the funding period for

the pursuit of a Master's degree to

“* * * six semesters, not to include
summer sessions, * * *”, and that
Doctoral program candidates be
considered on a case by case basis by
the Osage Tribal Education Committee.
In addition, it was recommended that
the unused first and second semester
funds be redistributed for summer
school.

Response. The Bureau recommends
that advanced degrees, i.e., Masters and
Doctoral programs, be funded st the
discretion of the Osage Tribal Education
Committee contingent upon the
availability of funds on a case by case
basis; however, because the Bureau
wishes to support tribal autonomy, the
Bureau also declines to insert into the
regulations the recommendation for the
redistribution for summer school of
unused first and second semester funds.
This will remain a committee choice.
The Bureau, therefore, has not
incorporated the Commenter's
recommendations,

Information Collection Statement

The information collection
requirements contained in §§ 122.6 and
122.9 have been approved by the Office
of Management and Budget under 44
U.S.C. 3501 ef seqy. and assigned
clearance numbers 1078-0098 and 1076—
01086, respectively.

List of Subjects in 25 CFR Part 122

Indian-claims, Indian-education, and
Indian-judgment funds,

For the reasons set out in the
preamble, title 25, chapter I, part 122 of
the Code of Federal regulations is
revised to read as follows:

PART 122—MANAGEMENT OF OSAGE
JUDGMENT FUNDS FOR EDUCATION

Sec.
122.1
122.2

Purpose and scope.

Definitions.

122,3 Information collection.

122.4 Establishment of the Osage Tribal
Education Committee.

122.5 Selection/nomination process for
committee members,

1226 Duties of the Osage Tribal Education
Committee.

122.7 Budget.

122.8 Administrative costs for management
of the fund.

1229 Annual report.

12210 Appeszl

12211 Applicability.

Authority: 86 Stat. 1295, 98 Stat. 3103 (25
U.S.C. 331 note).

§ 122.1 Purposs and scope.

(a) The purpose of this part is to set
forth procedures and guidelines to
govern the use of authorized funds in
education programs for the benefit of

Osage Tribal members, along with
application requirements and
procedures used by those eligible
persons.

(b) The Osage Tribe by act of
Congress, October 27, 1972 (25 U.S.C.
883, 86 Stat. 12950, as amended by Pub.
L. 98-605) on October 30, 1984, provides
that $1 millicn, together with other funds
which revert to the Osage Tribe, may be
advanced, expended, invested, or
reinvested for the purpose of financing
an education program of benefit to the
Osage Tribe of Indians of Oklahoma,
with said program to be administered as
authorized by the Secretary of the
Interior.

§ 122.2 Definitions.

Act means Osage Tribe by Act of
Congress, October 27, 1872 (25 U.S.C.
883, 86 Stat. 1295), as amended by Pub.
L. 88-605.

Allottee means a person whose name
appears on the roll of Osage Tribe of
Indians approved by the Secretary of
the Interior on April 11, 1808, pursuant
to the Act of June 28, 1906 (34 Stat. 538).

Assistant Secretary means the
Assistant Secretary—Indian Affairs.

Osage Tribal Education Committee
means the committee selected to
administer the provisions of this part as
specified by § 122.6.

Reverted funds means the unpaid
portions of the per capita distribution
fund, as provided by the Act, which
were not distributed because the funds
were;

(1) Unclaimed within the period
specified by the Act; or

(2) For an amount totaling less than
$20 due an individual from one or more
shares of one or more Osage allottees.

Secretary means the Secretary of the
Department of the Interior or his/her
authorized representative.

§ 122.3 "information collection.

(a) The information collection
requirements contained in §§ 122.6 and
122.9 have been approved by the Office
of Management and Budget under U.S.C.
3501 et seq. and assigned clearance
numbers 1076-0098 and 1076-0106,
respectively. The information collected
in § 122.6 is used to determine the
eligibility of Osage Indian student
applicants for educational assistance
grants. The information collected in
§ 122.9 provides summary review for
program evaluation and program
planning. Response to the information
collections is required to obtain a
benefit in accordance with 25 U.S.C. 883.

(b) Public reporting burden for this
information collection is estimated to
average 30 minutes per response,
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including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the coliection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing the burden, to
the Bureau of Indian Affairs,
Information Collection Clearance
Officer, Room 337 SIB, 18th & C Streets,
NW., Washington, DC 20240; and the
Office of Management and Budget,
Paperwork Reduction Project (1076—
0108), Washington DC 20503.

§ 122.4 Establishment of the Osage Tribal
Education Committee.

(a) The Osage Tribe, to maintain its
right of Tribal autonomy, shall, at the
direction of the Bureau of Indian Affairs,
establish the Osage Tribal Education
Committee (OTEC) to fulfill the
responsibilities and provisions of this
part as set out in §122.6.

{(b) This committee shall be composed
of seven (7) members. Five (5) of the
members shall be of Osage blood or
descendents of Osage, and two (2) from
the education staff of the Bureau of
Indian Affairs.

(1) Of the five Osage members, at
least three shall be legal residents and/
or live within a 20-mile radius of one of
the three Osage Indian villages. Of
these, at least one member shall reside
within the specified radius of the
Pawhuska Indian village; at least one
member shall reside within the specified
radius of the Hominy Indian village; and
at least one member shall reside within
the specified radius of the Greyhorse
Indian village.

(2) The two remaining Osage
committee members will be members at
large.

§122.5 Selection/nomination process for
committee members.

(a) Selection of the five (5) OTEC
members shall be made by the Assistant
Secretary in accordance with'the
following:

(1) Any adult person of Osage Indian
blood who is an allottee or a descendant
of an allotlee is eligible to serve on the
Osage Tribal Education Committee.

(2) Nominees for committee
membership shall include a brief
statement of interest and qualifications
for serving on the committee.

(b) Nominations may be made by any
Osage organization, including the Osage
village communities of Greyhorse,
Hominy and Pawhuska, by requesting
its candidates to follow procedures
oullined in paragraph (a)(2) of this
section.

(c) Nominations shall be delivered by
registered mail to the following address:
Osage Tribal Education Committee, c/o
Area Education Programs
Administrator, Bureau of Indian Affairs,
Muskogee Area Office—Room 152, 5th &
W, Okmulgee, Muskogee, Oklahoma
74401,

(d) A Nominee Selection Committee
composed of OTEC members so
designated by the Assistant Secretary
will review all nominations. Upon
completion of this process, the Nominee
Selection Committee will forward its
recommendations for final consideration
to the Assistant Secretary.

(e) Each member shall be sworn in for
a four year term. At the discretion of the
Assistant Secretary, members may
succeed themselves with a
recommendation for reappointment from
the Nominee Selection Committee,

(f) The Assistant Secretary may, until
a vacancy is filled, appoint an individual
to serve for a temporary period not to
exceed 120 days.

§122.8 Duties of the Osage Tribai
Education Committee.

(a) For the purpose of providing
financial assistance to eligible Osage
applicants for educational assistance,
the Osage Tribal Education Committee
shall maintain an office and retain all

official records at the Bureau of Indian

Affairs offices located at the Federal
Building, Muskogee, Oklahoma.

(b) The Osage Tribal Education
Committee shall be responsible for
implementing an overall plan of
operation consistent with the policy of
Indian self-determination which
incorporates a systematic sequential
process whereby all student
applications for financial aid are rated
and ranked simultaneously to enable a
fair distribution of available funds.

(1) All applicants shall be rated by a
point system appropriate to applications
for education assistance. After all
applications are rated, the Osage Tribal
Education Committee will rank the
applications in a descending order for
award purposes. No awards shall be
made until all applications are rated
against the point system.

(2) Monetary awards shall be for fixed
amounts as determined by the Osage
Tribal Education Committee. The fixed
amounts shall be itemized in the
committee's annual budgetary request,
and the monetary award amounts shall
be consistent with the fixed amounts
itemized in the approved budget.

(3) Payment of the monetary awards
shall be made directly to the student,
with half of the amount payable on or
before September 15 and the second half
payable on or before February 15,

provided the student is successfully
enrolled in an accredited institution of
higher education and meeting the
institution’s requirement for passing
work.

(4) No student will be funded beyond
10 semesters or five academic years, not
to include summer sessions, nor shall
any student with a baccalaureate degree
be funded for an additional
undergraduate degree.

§ 122.7 Budget.

(a) By August 1 of each year, the
Osage Tribal Education Committee will
submit a proposed budget to the
Assistant Secretary or to his/her
designated representative for formal
approval. Unless the Assistant Secretary
or his/her designated representative
informs the committee in writing of
budget restrictions by September 1, the
proposed budget is considered to be
accepted.

(b) The investment principal,
composed of the one million dollars
appropriated by the Act and reverted
funds, must be invested in a federally
insured banking or savings institution or
invested in obligations of the Federal
Government, There are no provisions in
this part which shall limit the right of the
Osage Tribal Education Committee to
withdraw interest earned from the
investment principal; however,
expenditures shall be made against only
the interest generated from investment
principal and reverted funds.

(c) All funds deposited will
accumulate interest at a rate not less

. than that generally available for similar

funds deposited at the same banking or
savings institution or invested in the
same obligations of the United States
Government for the same period of time.

§122.8 Administrative costs for
management of the fund.

Funds available for expenditures may
be used by the Osage Tribal Education
Committee in the performance of its
duties and responsibilities.
Recordkeeping is required and proposed
expenditures are to be attached with the
August 1 proposed annual budget to the
Assistant Secretary or his/her
designated representative.

§ 1229 Annual Report.

The Osage Tribal Education
Committee shall submit an annual
report on OMB approved Form 1076-
0106, Higher Education Annual Report,
to the Assistant Secretary or his/her
designated representative on or before
November 1, for the preceding 12 month
period.
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§122.10 Appeal.

The procedure for appealing any
decision regarding the awarding of
funds under this part shall be made in
accordance with 25 CFR Part 2, Appeals
from Administrative Action.

§122.11 Applicability.

These regulations shall cease upon
determination of the legal and
appropriate body to administer the fund
and upon the establishment of
succeeding regulations.

W. P. Ragsdale,

Acting Assistant Secretary—Indian Affairs.
[FR Doc. 89-19340 Filed 8-17-89; 8:45 am]
BILLING CODE 4310-02-M

DEPARTMENT OF JUSTICE

28 CFR Part 74
[Order No. 1359-89]

Redress Provisions for Persons of
Japanese Ancestry

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: The Department of Justice
hereby adopts rules for the enforcement
of section 105 of the Civil Liberties Act
of 1988, Pub. L. 100-383, 102 Stat. 903,
codified at 50 U.S.C. app. 1989b—4, which
authorizes the Attorney General to
identify, locate, and when funds are
appropriated, make payments of $20,000
to eligible individuals of Japanese
ancestry who were evacuated, relocated
or interned during World War I1.
EFFECTIVE DATE: August 18, 1989.

ADDRESSES: Comments received on the
Notice of Proposed Rulemaking will
remain available for public inspection at
the Office of Redress Administration
facility at 1100 Connecticut Avenue
NW., Washington, DC in Suite 825 from
9:30 a.m. to 5:30 p.m., Monday through
Friday except legal holidays.

FOR FURTHER INFORMATION CONTACT:
Valerie O'Brian, Office of Redress
Administration, Civil Rights Division,
U.S. Department of Justice, Washington,
DC 20530; (202) 633-5119 (Voice) or (202)
786-5986 (TDD). These are not toll free
numbers.

SUPPLEMENTARY INFORMATION:
I. Background

The Civil Liberties Act of 1988 enacts
into law the recommendations of the
Commission on Wartime Relocation and
Internment of Civilians established by
Congress in 1980 (Pub. L. 96-317). This
bipartisan Commission was established
to review the facts and circumstances
surrounding Executive Order 9066,

issued February 19, 1942, and the impact
of that Executive Order on American
citizens and permanent resident aliens
of Japanese ancestry; to review
directives of United States military
forces requiring the relocation, and in
some cases, detention in internment
camps of these American citizens and
permanent resident aliens; and to
recommend appropriate remedies. The
Commission submitted to Congress in
February, 1983, a unanimous report,
Personal Justice Denied, which
extensively reviewed the history and
circumstances of the decisions to
exclude, remove and then to detain
Japanese Americans and Japanese
resident aliens from the West Coast, as
well as the treatment of the Aleuts
during World War II. The final part of
the Commission's report, Personal
Justice Denied Part 2:
Recommendations, concluded that these
events were influenced by racial
prejudice, war hysteria, and a failure of
political leadership, and recommended
remedial action to be taken by the
Congress and the President.

On August 10, 1968, President Ronald
Reagan signed the Civil Liberties Act of
1988 into law. The purposes of the Act
are to acknowledge and apologize for
the fundamental injustice of the
evacuation, relocation, and internment
of Japanese Americans and permanent
resident aliens of Japanese ancestry, to
make restitution, and to fund a public
education program to prevent the
recurrence of any similar event in the
future. :

Section 105 of the Act assigned the
Attorney General the responsibility and
duties for the restitution provisions. The
Attorney General delegated the
responsibilities and duties assigned him
by the Act to the Assistant Attorney
General for Civil Rights, who, in turn,
established the Office of Redress
Administration in the Civil Rights
Division to carry out the execution of
the responsibilities and duties under the
Act.

The Office of Redress Administration
(ORA) is charged with the responsibility
of identifying and locating persons
eligible under the Act, without requiring
any application for payment, within
twelve months after the date of
enactment of the Act (August 10, 1988),
or within twelve months after the
appropriation of funds necessary to
complete the identification process. To
date no appropriations have been made.
It was estimated by the Commission on
Wartime Relocation and Internment of
Civilians that approximately 120,000
American citizens and permanent
resident aliens of Japanese ancestry

were affected by the exclusion. Of these,

an estimated 60,000 individuals survive
and are eligible for redress payment.

In its efforts to identify and locate
these individuals, the Office of Redress
Administration has initiated a highly
publicized outreach program to the
Japanese American community to
encourage those persons thought to be
eligible to notify the Office with
information concerning their eligibility
and current residences. On September
19, 1988, the Office of Redress
Administration announced the
establishment of a toll free telephone
number and a U.S. Post Office Box
designed to accommodate individuals
wishing to ask questions or volunteer
information concerning their eligibility.
This announcement also was publicized
in Japanese American newspapers. The
Office also placed its West Coast staff
in San Francisco, California, for ninety
days in order to establish close working
relationships with the leaders of
Japanese American organizations to
ensure that the Office would reach as
many eligible persons as possible.

Section 105 of the Act also requires
the Attorney General to notify each
eligible individual in writing as to a
determination of eligibility, and to
authorize the payment of $20,000 to each
eligible individual. Payment will be
made in the order of the date of birth
pursuant to Section 105(b).

Therefore, when funds are
appropriated, payment will be made to
the cldest eligible individual living on
the date of the enactment of the Act,
August 10, 1988 (or his or her statutory
heirs), who has been located by the
Administrator at that time. Payments
will continue to be made until all
eligible persons have received payment.
For this purpose, the Act specifies that a
total of $1,250,000,000 is to be placed in
the United States Civil Liberties Public
Education Fund from which payments
may be made. Because the Act specifies
that no more than $500,000,000 may be
appropriated in any one year, not all
payments can be made at one time.

During the period of drafting the
proposed regulations, many individuals
and organizations in the Japanese
American community contacted the
Civil Rights Division to ask questions
and express concern regarding the
determination of eligibility. In response
to these concerns the Division published
a Notice in the Federal Register, 53 FR
41252 (October 20, 1988), inviting the
public to submit comments during the
proposed regulation's drafting period on
three issues that seemed to be of major
concern to the public. These issues
pertained to the eligibility of minors who
were relocated to Japan between
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December 7, 1941 and September 2, 1945,
persons of Japanese ancestry sent to the
United States from other American
republics during World War Il as a
result of international agreements, and
voluntary evacuees who did not file
“Change of Residence"cards.

In response to this Notice, the Office
of Redress Administration received one
hundred forty-eight comments regarding
these and other issues of eligibility, all
of which have been placed for public
inspection in the public reading room of
the ORA office. Some respondents were
United States citizens of Japanese
ancestry who were relocated to Japan
without consent as minors during World
War II. These individuals expressed the
belief that their constitutional rights had
been violated at the time and to exclude
them now from compensation would
brand them as disloyal Japanese
Americans. Most other comments
concerned the plight of individuals of
Japanese ancestry from other American
countries who were interned in the
United States. Letters from those so
interned, and cthers who were not,
generally supported compensation to
these persons. Comments regarding
voluntary evacuees who did not file
“Change of Residence™ cards provided
further evidence that verification of the
status of these individuals will need to
be done on a case by case basis in order
to determine if such persons evacuated
as a result of government action. Finally,
the Office of Redress Administration
received letters from Japanese American
World War II veterans whose families
had been evacuated. Some of these
soldiers had been unable to return to
unauthorized zones to protect their
property, while others had been
prohibited from visiting their families in
relocation centers, These veterans
voiced the concern that the Act might
not include them as eligible.

In drafting the proposed regulations,
the Division read and considered each
comment. The decisions that the
Division made in response to these
comments were made on a thorough
consideration of the merits of each point
of view expressed in the comments.

On June 14, 1989, the Department of
Justice published a Notice of Proposed
Rulemaking (NPRM) for the
implementation of section 105 of the
Civil Liberties Act of 1988. 54 FR 25291.
By July 14, 1989, the close of the
comment period, the Division had
received 157 comments, 146 from
individuals, 9 from organizations
representing the interests of Japanese
Americans, and 2 from members of
Congress. Of these comments, 130 were
based on two form letters supporting

eligibility for three groups determined
ineligible in the proposed regulation:
Japanese American minors who were
relocated to Japan during World War II,
children of parents who had voluntarily
evacuated from the excluded zones, and
Latin American Japanese brought to the
United States for internment during
World War II. Thirteen other comments
expressed concern that the requirements
for documents for verification of identity
were unduly burdensome.

The Division read and analyzed each
comment, In response to these
comments the Office of Redress
Administration made changes to the
proposed regulations incorporating
suggestions where appropriate.
However, such changes were not made
on the basis of the number of comments
addressing any one point but on a
thorough consideration of the merits of
the points of view expressed in the
comments. Other non-substantive
changes were made in order to provide
further clarification of the
implementation procedures.

1. Responses to Comments and
Summary of the Regulations and
Revisions

These regulations, which consist of
five subparts, implement section 105 of
the Act. Subpart A states the purpose of
the regulation and defines key terms;
subpart B lists the categories of
individuals determined to be eligible or
ineligible in accordance with the statute;
subpart C establishes a procedure
through which the Office of Redress
Administration will identify and locate
all eligible individuals; subpart D
establishes the procedures for payment;
and subpart E establishes an appeals
process whereby an individual who is
determined by the Redress
Administrator to be ineligible may
petition for a reconsideration of that
finding.

The first issue of eligibility is
concerned with the statutory threshold
requirement that an eligible person be
an individual of “Japanese ancestry."
Records of the evacuation period
indicate that there were approximately
80 non-Japanese who were interned with
their Japanese American spouses or
children. (It is estimated that perhaps 40
such persons are still living.) The
Government required these persons to
sign a waiver of their rights as non-
excluded individuals in order to
accompany spouses or children to
assembly centers and relocation camps.
These wives, husbands and parents
executed WPC Form PM-7, “Request
and Waiver of Non-Excluded Person,”
which requested leave to accompany a
memnber of his or her family through all

the stages of evacuation and internment
as if they were persons of Japanese
ancestry. In reality these non-Japanese
spouses and parents were confronted by
a horrifying choice. They could either
“elect” to accompany their spouses or
children throughout the removal and
internment process, or choose to be
separated from them. In the event that
there was no Japanese parent or adult
relative to accompany the child the
Government policy was to take the part-
Japanese child and place him or her in
an institution and later transfer the child
to the Children’s Center under the
supervision of the War Relocation
Authority at Manzanar, California.
Obviously, every human instinct would
compel these parents to “elect"
evacuation.

Unfortunately, however, section 108(2)
of the Civil Liberties Act of 1988 limits
the definition of an “eligible individual”
specifically to “any individual of
Japanese ancestry.” Indeed, the focus
throughout the Act is on those of
Japanese ancestry and the
discrimination they suffered based on
their race. In light of the specificity with
which Congress has spoken and its
focus on the racial discrimination
suffered, it must be concluded that the
statute authorizes compensation be paid
only to those of Japanese ancestry, and
not to those who are of non-Japanese
ancestry but who were nevertheless
interned.

Although the phrase "of Japanese
ancestry” in the Civil Liberties Act of
1988 cannot be interpreted in the
regulation to include non-Japanese
family members for purposes of
compensation, it is undeniable that
these individuals suffered the very
injury that the Civil Liberties Act of 1988
is designed to redress and compensate,
and that they should be compensated.
Therefore, the Department will submit
legislation to the Congress to amend the
Civil Liberties Act of 1988 to render
eligible those non-Japanese family
members who suffered the effects of the
government’s internment policy by
accompanying their spouses or children
of Japanese ancestry through the
evacuation and internment process.

A gecond area of inquiry regarding
eligibility pertains to the method of
confinement, It is clear from the findings
by the Commission on Wartime
Relocation of Civilians that the
evacuation, relocation or internment of
the Japanese Americans and Japanese
resident aliens was not a single uniform
action. Indeed, in section 108(2)(B)(i) (I)-
(1) Congress specifically included
language to ensure that the Act covered
individuals confined, held in custody,
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relocated, or “otherwise deprived of
liberty or property" as a result of any
action taken by the United States orits
agents solely on the basis of Japanese
ancestry during the period from
December 7, 1941 to June 30, 1946.
Therefore, in addition to persons
deprived of liberty or property solely on
the basis of Japanese ancestry by
placement in relocation centers under
the supervision of the Wartime
Relocation Authority, or in camps under
the authority of the Department of
Justice or the U.S. Army, others who
were deprived of liberty by other
Government actions would also be
eligible, As the discussion below
illustrates, the language “otherwise
deprived of liberty or property as a
result (of government actions)” may be
interpreted to include several categories
of individuals. One example of a
deprivation of liberty could be
institutionalized persons who were
unable to evacuate from the prohibited
areas and were placed in the custody of
the Wartime Relocation Authority.

In addition, some individuals who
were members of the U.S. Armed Forces
on or before mandatory evacuation on
March 31, 1942, and not discharged from
duty by that date, and whose domiciles
were in excluded areas, could be
determined to be eligible under section
108(2)(B](i) as persons “otherwise
deprived of liberty or property” as a
result of the acts enumerated in
subsections (1), (II}, and (III). The
Western Defense Command Public
Proclamation No. 11, dated August 18,
1942, excluded all Japanese citizens and
aliens from Military Area No. 1 and the
California portion of Military Area No. 2
without first securing written permission
of the Western Defense Command. As a
result, there were some soldiers who
were unable to re-enter unauthorized
zones and safeguard their property.
Such persons, as well as those whose
property was confiscated by the
government, could be considered to
have been “deprived of property"” as a
result of the exclusion policy.

The issue concerning deprivation of
property was raised in the Attorney
General Adjudication for the Japanese
American Evacuation Act of 1948. In
Hirotoshi Oda, 1 Adjudications of the
Attorney General 361 (No. 146-35-16597,
November 5, 1954}, it was held that
persons of Japanese ancestry who were
members of the Armed Forces and
sustained property losses as a result of
the exclusion policy were as much
entitled to compensation under the Act
as if they had been evacuated to
assembly centers and relocation centers
with the other members of their families.

In light of the statutory language of the
1988 Act and the expressed purpose of
that Act, such persons may be eligible
for redress.

Finally, some Japanese American
soldiers were “deprived of liberty" by
virtue of the fact that regulations
prohibited them from entering relocation
centers to visit their family members or
forced Japanese American soldiers to
submit to undue restrictions amounting
to & deprivation of liberty prior to
vigiting their families. (This group could
also include a 8mall percentage of
members of the United States Armed
Forces of Japanese ancestry from
Hawaii whose families were interned.)
One respondent questioned the singling
out of the menibers of the military for
eligibility and not other non-military
persons of Japanese ancestry who were
temporarily outside the prohibited zone
and who may also have sustained
property losses as a result of exclusion
policy. We note that the regulations
specifically set forth two categories of
eligibility for the military, § 74.3 (b)(4)
and (b)(5); however, the regulations also
provide in § 74.3(c) that other
individuals may be determined eligible
under the Act on a case-by-case basis.

Another major issue of eligibility
concerns those persons who were not
interned but who evacuated their places
of residence during the evacuation,
relocation and internment period. The
central question in determining
eligibility in such cases is whether the
individuals concerned evacuated their
places of residence “as a result of” one
or other of the statutorily specified types
of governmental action. See section
108(2)(B). Thus, if the individuals in
question were ordered by the military to
evacuate an area, their evacuation was
clearly a result of a governmental
action. Similarly, if they evacuated in
order to avoid internment, their
evacuation resulted from governmental
action, In contrast, if they evacuated
voluntarily, not in response to any
governmental order, it would seem that
they are not eligible.

Some individuals evacuated as a
result of specific governmental or
military directives. President
Roosevelt's Executive Order 8066,
empowering the Secretary of War and
the Military Commanders whom he
might designate to prescribe military
areas from which "any and all persons
may be excluded" was issued on
February 19, 1942. However, even as
early as December 7, 1941, agents of the
government were taking custody of
enemy aliens, including Japanese. On
January 29, 1942, the Department of
Justice announced the first of a series of

zones prohibited to enemy aliens on the
West Coast, ordering such persons not
to enter or remain in such areas after
February 24, 1942. On February 10, 1942,
the Department of Justice warned all
Japanese aliens (of a total Japanese and
Japanese American population of about
3,500) to evacuate Terminal Island, near
Los Angeles: That evacuation took
place, under orders of the Navy, on
February 25, 1942. Apart from these
early evacuations preceding Executive
Order 9086, there was at least one later
case of evacuations undertaken in
response to a specific military directive.
On March 24, 1942, after the issnance of
Executive Order 9066, but before
evacuation from Military Area No. 1
was required by orders of the West
Coast Military Commander, persons of
Japanese ancestry were ordered to
evacuate Bainbridge Island, near
Seattle.

The statute reaches all of the above-
described situations. Even assuming that
none of these evacuations “resulted
from" Executive Order 9066, section
108(2)(B)(1)(1II) declares evacuees
eligible if their relocation resulted from
any “directive of the Armed Forces of
the United States, or other action taken
by or on behalf of the United States or
its agents, representatives, officers, or
employees." Thus, actions of the
Department of Justice, the Federal
Bureau of Investigation, the Army, the
Navy, or any other federal entity, to
exclude, relocate or intern persons of
Japanese descent, whether taken
pursuant to Executive Order 9066 or not,
provide the basis for eligibility for these
groups of evacuees.

Another group of persons
involuntarily evacuated who are
deemed eligible under the regulations
consist of those who left their places of
residence on the West Coast between
March 2, 1842, the issuance of Public
Proclamation No. 1, and March 23, 1842,
the date on which the Public
Proclamation No. 4 took effect whereby
persons of Japanese ancestry were.
prohibited from leaving parts of the
Wes! Coast area because the
Government was preparing to forcibly
relocate them later. Section 108(2)(B)(ii)
of the Act defines as eligible one who
“was enrolled on the records of the
United States Government during the
period beginning on December 7, 1941,
and ending on June 30, 1945, as being in
a prohibited military zone.” The
Conference Report explains this
language as a reference to some 4,889
Japanese Americans who left the West
Coast during the so-called "voluntary”
phase of the Government's evacuation
program, and who filed “Change of
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Residence" cards with the Wartime
Civil Control Administration: *The
conferees intend to include individuals
who filed Change of Residence cards
curing the period between the issuance
of Public Proclamation No. 1, on March
2, 1942 and public proclamation No. 4 on
March 27, 1942 as being ‘enrolled on the
records of the U.S. Government.' " While
some individuals may have evacuated
after March 2, 1942, but not have been
enrolled on such cards, they may be
determined on a case by case basis to
be eligible if such persons were directly
ordered by the Government to evacuate.
(Clearly, any person of Japanese
ancestry who was evacuated from an
excluded zone after March 29, 1942 is
eligible, since such an evacuation would
have been a “result” either of Executive
Order 9066 or of a military directive
issued pursuant to it.)

There remain those cases, if any, of
evacuations occurring before March 2,
1942, but not in response to a
governmental order directed specifically
at the evacuees. We believe that if there
are any such evacuees, they cannot be
considered eligible.

The Office of Redress Administration
@lso received comments pertaining to
the eligibility of certain categeries of
persons who were minors during the
internment period. We received 63
comments stating that Japanese
American children born after the
parents had voluntarily relecated from
the prohibited zones or had departed
from relocation centers or internment
camps should be eligible. While children
born in assembly centers, relocations
camps and internment camps are
included as eligible for compensation,
the regulations do not include as eligible
children born after their parents had
voluntarily relocated from prohibited
military zones or from assembly centers,
relocation camps, or internment camps.

One comment pointed out that
children of Japanese ancestry born in
internment! camps during the internment
period were not specifically listed in the
regulations. Such persons were intended
to be included as eligible in the
proposed regulations and therefore,

§ 74.3(b)(7) has been amended to
include as eligible children of Japanese
ancestry born in the internment camps
during the internment period in addition
to those born in assembly centers and
relocation camps.

A unique eligibility issue pertains to
minors who were relocated to Japan
during the period beginning on
December 7, 1941 and ending on
September 2, 1945. Records indicate that
some minors who were United States
citizens were relocated with their
families during this period. The Division

received 61 comments in support of the
eligibility of these minors. However, in
implementing section 105 of the Act, the
Department must follow the clearly
restrictive language in section 108(2)
that specifically excludes any individual
who during the period beginning on
December 7, 1941, and ending on
September 2, 1945, relocated to a
country while the United States was at
war with that country. Consequently,
the exclusionary language of the Act
would preclude from eligibility the
minors, as well as adults, who were
relocated to Japan during that particular
time period.

The last major eligibility issue
pertains to persons of Japanese ancestry
who were sent to the United States from
other American countries for restraint
and repatriation pursuant to
international commitments of the United
States Government for the security of
the United States and its associated
powers. We received 77 comments
advocating that all such individuals
should be eligible for redress. The plight
of these persons is described in the
Appendix to Part I of Personal Justice
Denied. Although these individuals were
evacuated, relocated or interned
similarly to those of Japanese ancestry
evacuated from the West Coast, the
statute's threshold requirement that an
eligible person must be a citizen of the
United States or a permanent resident
alien excludes most of these persons
from redress payment. Records indicate
that the people who entered the United
States under these international
agreements were determined by the
Department of Justice to be illegal
aliens. As such, they were not lawfully
admitted to the United States for
permanent residence. Consequently, the
restrictive language of the Act
pertaining to citizenship status renders
such persons ineligible. On the other
hand, after World War II some of the
Latin American Japanese who were
brought to the United States from other
American republics for internment were
permitted, under applicable statutes, to
apply to the Attorney General of the
United States for an adjustment of their
immigration status; these individuals
obtained the status of permanent
resident alien extending retroactively to
the internment period. Such persons
would meet the threshold statutory
requirement under the regulations of
being permanent resident aliens during
the evacuation, relocation and
internment period and, as such, be
eligible for compensation. In addition,
children born in the United States to the
Latin American Japanese during their
internment would, by virtue of their
place of birth, be United States citizens

and therefore meet the threshold
requirement for eligibility.

While this preamble has endeavored
to discuss eligibility issues of public
concern, § 74.3 of the regulations
specifically sets forth those categories of
individuals who are eligible or ineligible
for compensation under Section 105 of
the Act.

1. Verification Procedures

The Act forbids the Government from
requiring persons to file claims for
redress payments, but states that the
Attorney General shall locate and
identify all eligible persons by using
records already in the possession of the
United States Government. However,
any eligible person is free to notify the
Attorney General and advise him of the
individual's claim of eligibility. In
addition to using Federal Government
records, the Attorney General may use
any facility or resource of any public or
nonprofit organization or any other
record document or information that
may be made available to the .
Government. Section 74.5 describes the
official and unofficial sources that the
Government anticipates using for
identification and location of eligible
persons. Section 74.6 describes the
procedures whereby the Office shall
endeavor to locate eligible individuals.

All information compiled in these files
is subject to the statutory mandates of
the Privacy Act. Therefore, the Civil
Rights Division is prohibited from using
or releasing this information for
purposes other than those described in
the Division's Privacy Act Notice of
Records Systems. 54 FR 13252.

After an individual is determined to
be eligible, the regulations provide for a
letter of notification to be sent to the
individual to notify him or her of a
preliminary finding of eligibility. (§ 74.7)
Enclosed with the letter will be a form
and a request for documentation, The
Division attached draft forms which
were appended to the proposed
regulations as Appendix A to Part 74.
The forms are unsworn declarations
under penalty of perjury. (28 U.S.C. 1746)
The purpose of these forms and the
requests for documentation is to verify
the identity of the individuals eligible for
redress in order to prevent fraud or
duplication of payments.

We received 13 comments pertaining
to our requests for documentation.
These letters expressed concern that the
requirements to submit original
documents, particularly to document the
date of birth of a candidate are unduly
burdensome. In response to such
comments § 74.7(b) has been amended
to eliminate the requirement of
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submission of a photo identification
with the current legal name. In addition,
documentation requirements in
Appendix A to Part 74 have been
modified to accept certified copies in
lieu of original records as evidence of
birth or current legal name and address.
Furthermore, we have waived the
documentation of date of birth for
persons whose identification has been
confirmed by the Social Security
Administration (SSA). (We estimate that
SSA has confirmed over one-third of the
possible 60,000 surviving eligible
persons.) Finally, ORA will establish a
telephone number for persons to call for
advice about dotumentation.

I1L. Notification and Payment

Upon receipt of a person's unsworn
declaration and documentation, the
Redress Administrator will make a final
determination of eligibility for payment
and notify the individual in writing of
his finding. (§ 74.8) As required by
statute, a person determined to be
eligible has up to eighteen months after
notification to accept payment. The
statute states that a person who accepts
payment waives all claims against the
United States arising from government
actions described in the Act. The
regulations also incorporate the
statutory requirement that the refusal to
accept payment by a person determined
to be eligible must be in writing and
such refusal will be final for that person
and his or her survivors. (§ 74.11)

After funds have been appropriated
and actual payments are to be made, the
Assistant Attorney General for Civil
Rights will certify authorization for
payment to the Assistant Attorney
General for Justice Management, who
will give final authorization to the
Secretary of the Treasury. (§ 74.10)
Payments will be made beginning with
the oldest living eligible person that has
been identified at the date the notice
goes oul, or his or her survivors, until all
eligible persons have received payment.
(§ 74.12) In accordance with the statute,
the categories of survivors who can
receive redress payments are limited to
spouses, children, and parents. (§ 74.13)
The methods for establishing proof of
relationship to the deceased eligible
person are set forth in § 74.14,

IV. Appeal Procedures

In order to fairly resolve those cases
in which the Administrator makes a
determination of ineligibility, the
regulations have established an appeal
process. When an individual is notified
in writing of the Administrator's finding
of ineligibility and reason or reasons for
the finding, the letter also shall inform
the individual that he or she may

petition for a reconsideration of the
determination of ineligibility to the
Assistant Attorney General for Civil
Rights, or the official designated by the
Assistant Attorney General for Civil
Rights, and that he or she has the right
to submit documentation in support of
his or her claim of eligibility. (§ 74.15)
The regulations also provide procedures
for filing a request for reconsideration,
(§ 74.18)

Section 74,17 describes the appeal
procedure whereby the Assistant
Attorney General for Civil Rights, or the
official designated to act on his behalf,
reviews the determination of the
Redress Administrator and any
documentation submitted by the
requester, and then notifies the
requester of his or her decision to
reverse or affirm the Redress
Administrator’s determination of
ineligibility. The decision shall
constitute the final action of the
Department on that appeal.

Finally, non-substantive changes have
been made throughout the regulations in
response to comments in order to further
clarify the verification and
documentation procedures.

V. Regulatory Impact Analysis

This rule is not a major rule within the
meaning of Executive Order 12291 (46
FR 13193, 3 CFR 1981 Comp. p.127).
Moreover, a regulatory flexibility
analysis has not been prepared under
the Regulatory Flexibility Act (5 U.S.C.
601-812), because the rule is unlikely to
have a significant economic impact on a
substantial number of small entities.

List of Subjects in 28 CFR Part 74

Administrative practice and
procedure, Aliens, Archives and
records, Citizenship and naturalization,
Civil rights, Indemnity payments,
Minority groups, Nationality, War
claims.

For the reasons set forth in the
preamble and by the authority vested in
me including 28 U.S.C. 509 and 510,
chapter 1 of title 28 of the Code of
Federal Regulations is amended by
adding part 74 to read as follows:

PART 74—CIViL LIBERTIES ACT
REDRESS PROVISION

Subpart A—General,

Sec.
74.1 Purpose.
74.2 Definitions.

Subpart B—Standards of Eligibility
74.3 Eligibility determinations,
744 Individuals excluded from

compensation pursuant to section 108(B)
of the Act.

Subpart C—Verification of Eligibility

74.5 Identification of eligible persons.
74.8 Location of eligible persons.

Subpart D—Notification and Payment

74.7 Notification of eligibility.

74.8 Notification of payment.

74.9 Conditions of acceptance of payment,

74.10 Authorization for payment.

7411 Effect of refusal to accept payment.

74,12 Order of payment.

74.13 Payment in the case of a deceased
eligible individual.

7414 Determination of the relationship of
statutory heirs.

Subpart E—Appeal Procedures

74.15 Notice of the right to appeal a finding
of ineligibility.

7416 Procedures for filing an appeal.

7417 Action on appeal.

Appendix A to Part 74—Declarations of
Eligibility by Persons Identified by the
Office of Redress Administration and
Requests for Documentation.

Authority: 50 U.S.C. app. 1989b.

Subpart A—General

§74.1 Purpose.

The purpose of this part is to
implement section 105 of the Civil
Liberties Act of 1988, which authorizes
the Attorney General to locate, identify,
and make payments to all eligible
individuals of Japanese ancestry who
were evacuated, relocated, and interned
during World War II as a result of
government action.

§74.2 Definitions.

(a) The Act means the Civil Liberties
Act of 1988, Pub. L. 100-383, 102 Stat.
903, as codified at 50 U.S.C. app. 1989b
et seq., (August 10, 1988).

(b) The Administrator means the
Administrator in charge of the Office of
Redress Administration of the Civil
Rights Division.

(c) Assembly centers and relocation
centers means those facilities
established pursuant to the acts
described in § 74.4(i)-(ii).

(d) Child of an eligible individual
means a recognized natural child, an
adopted child, or a step-child who lived
with the eligible person in a regular
parent-child relationship.

(e) The Commission means the
Commission on Wartime Relocation and
Internment of Civilians established by
the Commission on Wartime Relocation
and Internment Act, 50 U.S.C. app. 1981
note.

(f) Evacuation, relocation, and
internment period means that period
beginning December 7, 1941, and ending
June 30, 1946.

(g) The Fund means the Civil Liberties
Public Education Fund in the Treasury
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of the United States administered by the
Secretary of the Treasury pursuant to
section 104 of the Civil Liberties Act of
1988.

(h) The Office means the Office of
Redress Administration established in
the Civil Rights Division of the U.S.
Department of Justice to execute the
responsibilities and duties assigned the
Attorney General pursuant t¢ Section
105 of the Civil Liberties Act of 1988.

(i) Parent of an eligible individual
means the natural father and mother, or
fathers and mothers through adoption.

(j) The Report means the published
report by the Commission on Wartime
Relocation and Internment of Civilians
of its findings and recommendations
entitled, Personal Justice Denied, Part |
and Part IL

(k) Spouse of an eligible individual
means a wife or husband of an eligible
individual who was married to that
eligible person for at least one year
immediately before the death of the
eligible individual.

Subpart B—Standards of Eligibility

§ 74.3 Eligibility determinations.

{a) An individual is found to be
eligible if such an individual:

(1) Is of Japanese ancestry; and

(2) Was living on the date of
enactment of the Act, August 10, 1988;
and

(3) During the evacuation, relocation,
and internment period was—

(i) A United States citizen; or

(ii) A permanent resident alien who
was lawfully admitted into the United
States; or

(iii) An alien, who after the
evacuation, relocation and internment
period, was permitted by applicable
statutes to obtain the status of
permanent resident alien extending to
the internment period; and

(4) Was confined, held in custody,
relocated, or otherwise deprived of
liberty or property as a result of—

(i) Executive Order 8066, dated
February 19, 1942;

(ii) The Act entitled “An Act to
provide a penalty for violation of
restrictions or orders with respect to
persons entering, remaining, leaving, or
committing any act in military areas or
zones,” approved March 21, 1942; or

(iii) Any other Executive order,
Presidential proclamation, law of the
United States, directive of the Armed
Forces of the United States, or other
action taken by or on behalf of the
United States or its agents,
representatives, officers, or employees,
respecting the evacuation, relocation, or
internment of individuals solely on the
basis of Japanese ancestrv.

(b) The following individuals are
deemed to have sulfered a loss within
the meaning of paragraph (a){4) of this
section:

(1) Individuals who were interned
under the supervision of the wartime
Relocation Authority, the Department of
Justice or the United States Army; or

(2) Individuals enrolled on the records
of the United States Government during
the period beginning on December 7,
1941, and ending June 30, 1946, as being
in a prohibited military zone, including
those individuals who, during the
voluntary phase of the government's
evacuation program between the
issuance of Public Proclamation No. | on
March 2, 1942, and the enforcement of
Public Proclamation No. 4 on March 29,
1942, filed a “Change of Residence” card
with the Wartime Civil Control
Administration; or

(3) Individuals ordered by the Navy to
leave Bainbridge Island, off the coast of
the State of Washington, or Terminal
Island, near San Pedro, California; or

(4) Individuals who were members of
the Armed Forces of the United States at
the time of the evacuation and
internment period and whose domicile
was in a prohibited zone and as a result
of the government action lost property;
or

(5) Individuals who were members of
the Armed Forces of the United States at
the time of the evacuation and
internment period and were prohibited
by government regulations from visiting
their interned families or forced to
submit to undue restrictions amounting
to a deprivation of liberty prior to
visiting their families; or

(6) Individuals who, after March 29,
1942, evacuated and relocated from the
West Coast as a result of government
action, including those who obtained
written permission to travel to a
destination outside of the unauthorized
areas from the Western Defense
Command and the Fourth Army; or

(7) Individuals born in assembly
centers, relocation centers or internment
camps to parents of Japanese ancesiry
who had been evacuated, relocated or
interned pursuant to paragraph (a){4) of
this section, including children born in
the United States to parents of Japanese
ancestry who were relocated to the
United States from other countries in the
Americas during the internment period;
or

(8) Individuals who, prior to or at the
time of evacuation, relocation or
internment period, were in institutions,
such as a hospital, pursuant to acts
described in paragraph (a)(4) and, were
placed under the custody of the
Wartime Relocation Authority and
confined within the grounds of the

institution and not permitted to return to
their homes or to go anywhere else.

{c) Paragraph (b) of this section is not
an exhaustive list of individuals who are
deemed eligible for compensation; there
may be other individuals determined to
be eligible under the Act on a case-by-
case basis by the Redress
Administrator.

§ 74.4 Individuals excluded from
compensation pursuant to section 108(E)
of the Act.

The term “eligible individual” does
not include any individual who, during
the period beginning on December 7,
1941, and ending on September 2, 1945,
relocated to a country while the United
States was at war with that country.

Subpart C—Verification of Eligibility

§ 74.5 Iidentification of eligible persons.

(a) The Office shall establish an
information system with names and
other identifying information of
potentially eligible individuals from the
following sources:

(1) Official sources:

(i) The National Archives;

(ii) The Department of Justice;

{iii) The Social Security
Administration;

(iv) Internal Revenue Service:

(v) University libraries;

(vi) State and local libraries;

{vii) State and local historical
societies;

(viii) State and local agencies.

(2) Unofficial sources:

(i) Potentially eligible individuals;

(ii) Eligible individuals, relatives, legal
guardians, representatives, or attorneys;

(iii) Civic Associations;

(iv) Religious organizations;

(v) Such other sources that the
Administrator determines are
appropriate.

(b) Historic information pertaining to
individuals listed in official United
States Government records will be
analyzed to determine if such persons
are eligible for compensation as set
forth in section 108 of the Act.

{c) Persons not listed in the historic
records of the United States
Government who volunteer information
pertaining to their eligibility may be
required by the Administrator to submit
affidavits and documentary evidence to
support assertions of eligibility.

§74.6 Locatlon of eligible persons.

The Office shall compare the names
and other identifying information of
eligible individuals from the historical
official records of the United States
Government with current information
from both official and unofficial seurces
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in the information system to determine if
such persons are living or deceased and,
if living, the present location of these
individuals.

Subpart D—Notification and Payment

§74.7 Notification of eligibility.

(a) Each individual who has been
found to be eligible or their statutory
heirs will be sent written notification of
such status by the Office. Enclosed with
the notification will be a declaration to
be completed by the person so notified,
or by his or her legal guardian, and a
request for documentation of identity.

(b) The declaration and submitted
documents (Appendix A to part 74) will
be used for a final verification of
eligibility in order to ensure that the
person identified as eligible by the
Office is in fact the person who will
receive payment, and shall include a
request for the following information:

(1) Current legal name;

(2) Proof of name change if the current
legal name is different from the name
used when evacuated or interned, such
as a marriage certificate or other
evidence of the name change as
described in Appendix A;

(3) Date of birth;

(4) Proof of date of birth as set forth in
Appendix A;

(5) Current address;

(6) Proof of current address as set
forth in Appendix A;

(7) Current telephone number;

(8) Social Security Number;

(8) Name when evacuated or interned;

(10) Proof of guardianship by a person
executing a declaration on behalf of an
eligible person as set forth in Appendix
A

(11) Proof of the relationship to a
deceased eligible individual by a
statutory heir as set forth in § 74.13 and
Appendix A;

(12) Proof of the death of a deceased
eligible person as set forth in Appendix
A

(c) The individual must submit a
signed and dated statement swearing
under penalty of perjury to the truth of
all the information provided on the
declaration. A natural or legal guardian,
or any other person, including the
spouse of an eligible person, who the
Administrator determines is charged
with the care of the individual, may
submit a signed and dated statement on
behalf of the eligible individual who is
incompetent or otherwise under a legal
disability.

(d) Upon receipt of an individual's
declaration and documentation, the
Administrator shall make a
determination of verification of the
identity of the eligible person.

(e) Each person determined not to be
preliminarily eligible after review of the
submitted documentation will be
notified by the Redress Administrator of
the finding of ineligibility and the right
to petition for a reconsideration of such
a finding.

§74.8 Notification of payment.

The Administrator shall, when funds
are appropriated for payment, notify an
eligible individual in writing of his or
her eligibility for payment. Section 104
of the Act limits any appropriation to
not more than $500,000,000 for any fiscal
year.

§74.9 Conditions of acceptance of
payment.

(a) Each eligible individual will be
deemed to have accepted payment if,
after receiving notification of eligibility
from the Redress Administrator, the
eligible individual does not refuse
payment in the manner described in
§ 74.11.

(b) Acceptance of payment shall be in
full satisfaction of all claims arising out
of the acts described in § 74.3(a)(4).

§ 74.10 Authorization for payment.

(a) Upen determination by the
Administrator of the eligibility of an
individual, the authorization for
payment of $20,000 to the eligible
individual will be certified by the
Assistant Attorney General of the Civil
Rights Division to the Assistant
Attorney General of the Justice
Management Division, who will give
final authorization to the Secretary of
the Treasury for payment out of the
funds appropriated for this purpose.

(b) Authorization of payments made
to survivors of eligible persons will be
certified in the manner described in
paragraph (a) of this section to the
Secretary of the Treasury for payment to
the individual member or members of
the class of survivors entitled to receive
payment under the procedures set forth
in § 74.13. Payments to statutory heirs of
a deceased eligible individual will be
made only after all the statutory heirs of
the deceased person have been
identified and verified by the Office.

(c) Any payment to an eligible person
under a legal disability, may, in the
discretion of the Assistant Attorney
General for Civil Rights, be certified for
payment for the use of the eligible
person, to the natural or legal guardian,
committee, conservator or curator, or, if
there is no such natural or legal
guardian, committee, conservator or
curator, to any other person, including
the spouse of such eligible person, who
the Administrator determines is charged
with the care of the eligible person.

§74.11 Effect of refusal to accept
payment.

If an eligible individual who has been
notified by the Administrator of his or
her eligibility refuses in writing within
eighteen months of the notification to
accept payment, the written record of
refusal will be filed with the Office and
the amount of payment as described in
§ 74.10 shall remain in the Fund and no
payment may be made as described in
§ 74.12 to such individual or his or her
survivors at any time after the date of
receipt of the written refusal.

§74.12 Order of payment.

Payment will be made in the order of
date of birth pursuant to section 105(b)
of the Act. Therefore, when funds are
appropriated, payment will be made to
the oldest eligible individual living on
the date of the enactment of the Act,
August 10, 1988, (or his or her statutory
heirs) who has been located by the
Administrator at that time. Payments
will continue to be made until all
eligible individuals have received
payment.

§ 74.13 Payment in the case of a deceased
eligible individual.

In the case of an eligible individual as
described in § 74.3 who is deceased,
payment shall be made only as
follows—

{a) If the eligible individual is
survived by a spouse who is living at the
time of payment, such payment shall be
made to such surviving spouse.

(b) If there is no surviving spouse as
described in paragraph (a) of this
subsection, such payment shall be made
in equal shares to all children of the
eligible individual who are living at the
time of payment.

(c) If there is no surviving spouse
described in paragraph (a) of this
section, and if there are no surviving
children as described in paragraph (b) of
this section, such payment shall be
made in equal shares to the parents of
the deceased eligible individual who are
living at the time of payment.

(d) If there are no surviving spouses,
children or parents as described in
paragraphs (a), (b), and (c) of this
section, the amount of such payment
shall remain in the Fund and may be
used only for the purposes set forth in
section 106(b) of the Act.

§ 74.14 Determination of the relationship
of statutory heirs.

(a) A spouse of a deceased eligible
individual must establish his or her
marriage by one (or more) of the
following:

(1) A copy of the public record of
marriage, certified or attested;




34164

Federal Register / Vol. 54, No. 159 / Friday, August 18, 1989 / Rules and Regulations

(2) An abstract of the pubkic record,
containing sufficient data to identify the
parties, the date and place of marriage,
and the number of prior marriages by
either party if shown on the official
record, issued by the officer having
custody of the record or other public
official authorized to certify the record;

(3) A certified copy of the religious
record of marriage;

(4) Fhe official report from & public
agency as to a marriage which occurred
while the deceased eligible individual
was employed by such agency;

(5) An affidavit of the clergyman or
magistrate who officiated;

(8) The original cestificate of marriage
accompanied by proof of its
genuineness;

(7) The affidavits or sworn statements
of twe or more eyewitnesses to the
ceremony;

(8) In jurisdietions where “Commeon
Law'" marriages are recognized, the
affidavits or certified statements of the
spouse setting forth all of the facts and
circumstances eoncerning the alleged
marriage, such as the agreement
between the parties at the beginning of
their cohabitation, places and dates of
residences, and whether children were
born as the result of the relationship.
This evidence should be supplemented
by affidavits or certified statements
from two or more persons who know as
the result of personal observation the
reputed relationship which existed
between the parties to the alleged
marriage, including the period of
cohabitation, places of residences,
whether the partieg held themselves out
as husband and wife and whether they
were generally accepted as such in the
communities in which they lived; or

(9) Any other evidence which would
reasonably support a finding by the
Administrator that a valid marriage
actually existed.

(b) A child should establish that he or
she is the child of a deceased eligible
individual by one of the following types
of evidence:

(1) A birth certificate showing that the
deceased eligible individual was the
child's parent;

(2) An acknowledgment in writing
signed by the deceased eligible
individual

(3) Evidence that the deceased eligible
individual has been identified as the
child's parent by a judicial decree
ordering the deceased eligible individual
to contribute to the child's support or for
other purposes; or

(4) Any other evidence that
reasonably supports a finding of a
parent-child relationship, such as—

(i) A certified copy of the public
record of birth or a religious record

showing that the deceased eligible
individual was the informant and was
named as the parent of the child;

(ii) Affidavits or sworn statements of
a person who knows that the deceased
eligible individual accepted the child as
his or hers; or

(iii) Information obtained from public
records or a public agency, such as
school or welfare agencies, which shows
that with the deceased eligible
individual's knowledge, the deceased
eligible individual was named as the
parent of the child.

(c) Except as may be provided in
paragraph (b) of this section, evidence
of the relationship by an adopted child
must be shown by a certified copy of the
decree of adoption, In jurisdictions
where petition must be made to the
court for release of adoption documents
or information, or where the release of
such documents or information is
prohibited, a revised birth certificate
will be sufficient to establish the fact of
adoption.

{d) The relationship of a step-child ta
a deceased eligible individual shall be
demonstrated by—

(1) Evidence of birth to the spouse of
the deceased eligible individual as
required by paragraphs (e] and (f) of this
section;

(2) Evidence of adoption as required
by section (b} of this section when the
step-child was adopted by the spouse;

(3) Other evidence which reasonably
supports the finding of a parent-child
relationship between the child and the
spouse;

(4) Evidence that the step-child was
either living with or in'a parent-child
relationship with the deceased eligible
individual at the time of the eligible
individual's death; and

(5) Evidence of the marriage of the
deceased eligible individual and the
step-child's natural or adoptive parent,
as required by paragraph (a) of this
sectiom.

(e) A parent of a deceased eligible
individual may establish his or her
parenthood of the deceased eligible
individual by providing one of the
following types of evidence:

(1) A birth certificate that shows the
person to be the deceased eligible
individual's parent;

(2) An acknowledgment in writing
signed by the person before the eligible
individual's death; or

(3) Any other evidence which
reasonably supports a finding of such a
parent-child relationship, such as—

(i) A eertified copy of the public
record of birth or a religious record
showing that the person was the
informant and was named as the parent
of the deceased eligibie individual;

(ii) Affidavits or swern statements of
persons who know the persor had
accepted the deceased eligible
individual as his or her child; or

(iii) Information abtained from publie
records or a public agency such as
school or welfare agencies, which shaws
that with the deceased eligible
individual's knowledge, the person had
been named as parent of the child.

{f) An adoptive parent of a deceased
eligible individual must show ene of the
following as evidence—

(1) A certified copy of the decree of
adoption and such other evidence as
may be necessary; or

{2) In jurisdictions where petition
must be made to the court for release of
such documents or information, or
where release of such documents or
information is prohibited. a revised birth
certificate showing, the persen as the
deceased eligible individual's parent
will suffice.

Subpart E—Appeal Procedures

§ 74.15 Notice of the right to appeal a
finding of inellgibility.

Persons determined to be ineligible by
the Administrator will be notified in
writing of the determination, the right to
petition for a reconsideration of the
determination of ineligibility to the
Assistant Attorney General for Civil
Rights, and the right to submit any
documentation in support of eligibility.

§ 74.16 Procedures for filing an appeal.

A request for reconsideration shall be
made to the Assistant Atterney General
for Civil Rights within 60 days of the
receipt of the notice from the
Administrator of a determination of
ineligibility. The request shall be made
in writing, addressed to the Assistant
Attorney General of the Civil Rights
Division, P.O. Box 65808, Washington,
DC. 20035-5808. Both the envelope and
the letter of appeal itself must be elearly
marked: “Redress Appeal.” A request
not so addressed and marked shall be
forwarded to the Office of the Assistant
Attorney General for Civil Rights, or the
official designated to act on his behalf,
as soon as it is identified as an appeal of
eligibility. An appeal that is improperly
addressed shall be deemed not to have
been received by the Department until
the Office receives the appeal, or until
the appeal would have been so received
with the exercise of due diligence by
Department personnel.

§74.17 Action on appeal

(a) The Assistant Attorney General or
the official designated to act on his
behalf shall:

(1) Review the original determination;
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(2) Review additional information or
documentation submitted by the
individual to support a finding of
eligibility;

(3) Notify the petitioner when a
determination of ineligibility is reversed
on appeal; and

{4) Inform the Redress Administrator.

(b) Where there is a decision affirming
the determination of ineligibility, the
letter to the individual shall include a
statement of the reason or reasons for
the affirmance.

(c) A decision of affirmance shall
constitute the final action of the
Department on that redress appeal.

Appendix A to Part 74—Declarations of
Eligibility by Persons Identified by the
Office of Redress Administration and
Requests for Documentation.

Form A:

Declaration of Eligibility by Persons
Identified by the Office of Redress
Administration

U.S. Department of Justice
Civil Rights Division
Office of Redress Administration

This declaration shall be executed by the
identified eligible person or such person's
designated representative.

Complete the following information:
(1) Current Legal Name:
(2) Current Address:
Street:
City, State and Zip Code:

(3) Telephone Number:

(Home)

(Business)

(4) Social Security Number:
(5) Date of Birth:
(6) Name Used When Evacuated or Interned:

Read the following carefully before signing
this document. A False Statement may be
grounds for punishment by fine (U.S. Code,
title 31, section 3729), and fine or
imprisonment or both (U.S. Code, title 18,
section 287 and section 1001).

I declare under peralty of perjury that the
foregoing is true and correct.

Signature

Date

Privacy Act Statement: The authority for
collecting this information is contained in 50
U.S.C. app. 1989b. The information that you
provide will be used principally for verifying
eligible persons for payment under the
restitution provision of the Civil Liberties Act
of 1968,

Required Documentation: The following
documentation must be submitted with the
above Declaration to complete your
verification.

DOCUMENTATION:
L Identification

A document with your current legal name
and address. For example, you might send a
bank or financial statement, or a monthly

utility bill. Submit either a notarized copy of
the record or an original that you do not need
back.

IL. One Document of Date of Birth

A certified copy of a birth certificate or a
copy of another record of birth that has been
certified by the custodian of the records. For
example, you might send a religious record
which shows your date of birth, or a hospital
birth record. If you do not have any record of
your birth the Administrator will accept
affidavits of two or more persons attesting to
the date of your birth.

If your notification letter says that the
Social Security Administration has confirmed
your date of birth, you do not have to send us
any further evidence of your birth date.

1Il. One Document of Name Change

If your current legal name is the same as
your name when evacuated or interned, this
section does not apply.

This section is only required for persons
whose current legal name is different from
the name used when evacuated or interned.

1. A certified copy of the public record of
marriage.

2. A certified copy of the divorce decree.

3. A certified copy of the court order of a
name change.

4. Affidavits or sworn statements of two or
more persons attesting to the name change.

1V. One Document of Evidence of
Guardianship

If you are executing this document for the
person identified as eligible, you must submit
evidence of your authority.

If you are the legally-appointed guardian,
committee, or other legally-designated
representative of such an individual, the
evidence shall be a certificate executed by
the proper official of the court appointment.

If you are not such a legally-designated
representative, the evidence shall be an
affidavit describing your relationship to the
recipient or the extent to which you have the
care of the recipient or your position as an
officer of the institution in which the recipient
is institutionalized.

Form B:

Declaration of Verification by Persons
Identified as Statutory Heirs by the Office of
Redress Administration

U.S. Department of Justice
Civil Rights Division
Office of Redress Administration

This declaration shall be executed by the
spouse of a deceased eligible individual as
statutory heir in accordance with Section
105(a)(7) of the Civil Liberties Act of 1988, 50
U.S.C. app. 1989b.

Complete the following information:
(1) Current Legal Name:

(2) Current Address:
Street:

City, State and Zip Code:

(3) Telephone Number:

(Home)

(Business)
(4) Social Security Number:
(5) Date of Birth:

(6) Relationship to the Deceased:
(8) Date of marriage to the Deceased:

Read the following carefully before signing
this document.

A False Statement may be grounds for
punishment by fine (U.S. Code, Title 31,
section 3729), and fine or imprisunment or
both (U.S. Code, Title 18, sections 287 and
Section 1001).

I declare under penalty of perjury that the
foregoing is true and correct.

Signature

Date

Privacy Act Statement: The authority for
collecting this information is contained in 50
U.S.C. app. 1988b. The information that you
provide will be used principally for verifying
eligible persons for payment under the
restitution provision of the Civil Liberties Act
of 1988.

Required Documentation: The following
documentation must be submitted with the
above Declaration to complete your
verification.

DOCUMENTATION:

I. One Document as Evidence of the
Deceased Eligible Individual's Death

1. A certified copy or extract from the
public records of death, coroner's report of
death, or verdict of a coroner’s jury.

2. A certificate by the custodian of the
public record of death.

3. A statement of the funeral director or
attending physician, or intern of the
institution where death occurred.

4. A certified copy, or extract from an
official report or finding of death made by an
agency or department of the United States.

5. If death occurred outside the United
States, an official report of death by a United
States Consul or other employee of the State
Department, or a copy of public record of
death in the foreign country.

6. If you cannot obtain any of the above
evidence of your spouse’s death, you must
submit other convincing evidence to ORA
such as the signed statements of two or more
people with personal knowledge of the death,
giving the place, date. and cause of death.

11. One Document as Evidence of Your
Marriage to the Deceased Eligible Individual

1. A copy of the public records of marriage,
certified or attested, or an abstract of the
public records, containing sufficient data to
identify the parties, the date and place of
marriage, and the number of prior marriages
by either party if shown on the official
record, issued by the officer having custody
of the record or other public official
authorized to certify the record, or a certified
copy of the religious record of marriage.

2. An offical report from a public agency as
to a marriage which occurred while the
deceased eligible individual who was
employed by such agency.

3. The affidavit of the clergyman or
magistrate who officiated.

4. The certified copy of a certificate of
marriage attested to by the custodian of the
records.
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5. The affidavits or sworn statements of
two or more eyewitnesses to the ceremony.

6 In jurisdictions where “"Common Law”
marriages are recognized, the affidavits or
certified statements of the spouse setting
forth all of the facts and circumstances
concerning the alleged marriage, such as the
egreement between the parties at the
beginning of their cohabitation, places and
dales.of residences, and whether children
were born as the result of the relationship.
This evidence should be supplemented by
affidavits or certified statements from twa or
more persons who know as the resuit of
personal observation the reputed relationship
which existed between the parties to the
alleged marriage, including the period of
cohabitation, places of residences, whether
the parties hield themselves out as husband
and wife and whether they were generally
accepted as such in the communities in which
they lived.

7. Any other evidence which would
reasonably support a belief by the
Administrator that a valid marriage actually
existed.

iIl. Identification

A document with your current legal name
and address. For example, you might send a
bank or financial statement or @ monthly
utility bill: Submit either a notarized copy of
the record or an original that you do not need
back.

IV. One Document of Date of Birth

A certified copy of a birth certificate or a
copy of another record of hirth that has been
ceriified by the custodian of the records. For
example, you might send a copy of a religious
record which shows your date ol birth, or a
hospital birth record. If you da not have any
record of your birth, the Administrator will
accept affidavits of two or more persons
attesting to the date of your birth.

If your notification letter says that the
Social Security Administration has confirmed
your date of brith, you do net have to send us
any further evidence of your birth date.

V. One Document of Name Change

If your current legal last name is the same
as the last name of the deceased eligible
individual or the same as at the time of
marriage this section does not apply.

This section is only required for persans
whose current legal last name is different
from the last name of the deceased eligible.

1. A certified copy of the public record of
marrisge.

2. A certified copy of the divorce decree.

3. A certified copy of the caurt orderof a
name change.

4. Affidavits or sworn statements of two or
more persons attesting to the name change.

VL. One Document of Evidence of
Guardianship

If you are executing this document for the
person identified as eligible, youw must submit
evidence of your autharity.

if you are the legally-appointed guardian,
committee, or other legally-designated
representative of such an individual, the
evidence shall be a certificate executed by
the proper official of the court appeintment.

If you are not such & legally-designated
representative, the evidence shall be an

affidavit describing your relationship to the
recipient or the extent to which you have the
care of the recipient or your position as an
officer of the institution in which the recipient
is institutionalized.

Form C:

Declaration of Verification by Persons
Identified by the Office of Redress
Administration as Statutory Heirs

U.S. Department of justice
Civil Rights Division
Office of Redress Administration

This deelaration shall be executed by the
child of a deceased eligible individual as a
statutory heir in accordance with section
105(a)(7) of the Civil Liberties Act of 1988, 50
U.S.C. app. 1988b.

Comiplete the following information:

(1) Current Legal Name:

(2) Current Address:
Street:

City, State and Zip Code:

(3) Telephone Number:
(Home)

(Business)
{4) Social Security Number:

(5) Date of Birth:
(8) Relationship to the Dex d

(7) List the names and address (if known) of
all other children of the deceased eligible
individual. This includes all recognized
natural children, step-children who lived with
the deceased eligible and adopted children.
Enter the date of death for any persons who
are deceased.

Read the following carefully before signing
this document. A False Statement may be
grounds for punishment by fine (U.S. Cade,
title 31, section 3729), and fine or
imprisonment or bath (U.S. Code, title 18,
section 287 and section 1001).

I declare under penalty or perjury that the
foregoing is true and correct.

Signature

Date

Privacy Act Statement: The authority for
collecting this information is contained in 50
U.S.C. app. 1988b. The information that you
provide will be used principally for verifying
eligible persons for payment under the
restitution provision of the Civil Liberties Act
of 1988.

Required Documentation for Children of
Deceased Eligible Individual

The following documentation must be
submitted with the above Declaration to
complete your verification.

DOCUMENTATION:

1. One Document as Evidence of Your
Parent's Death

1. A certified copy or extract from the
public records of death, coroner's report of
death, or verdict of a coroner’s jury.

2. A certificate by the custodian of the
publie record of death.

3. A statement of the funeral director or
attending physiciam, or intern of the
institution where death occurred.

4. A certified copy, or extract from an
official report or finding of death made by an
agency or department of the United States.

5. If death occurred outside the United
Stales, an official report of death by a United
States Consul or other employee of the State
Departmant, or & copy of public record of
death in the foreign country.

6. If you cannot obtain any of the abave
evidence of your parent’s death, you must
submit other convincing evidence to ORA
such as the signed statements of two or more
people with personal knowledge of the death,
giving the place, date, and cause cof death.

1. One Document as Evidence of Your
Relationship to Your Parent

Matural Child

1. A certified copy of a birth certificate
showing that the deceased eligible individual
was your parent.

2. If the birth certificate does not show the
deceased eligible individual as your parent,
other proof would be a certified copy of:

(a) An acknowledgment in writing signed
by the deceased eligible individual.

(b) A judicial decree ordering the deceased
eligible individual to contribute to your
support or for other purposes.

(c) A certified copy of the public record. of
birth or a religious record shawing that the
deceased eligible individual was the
informant and was named as your parent.

(d) Affidavits or sworn statements of a
person who knows that the deceased eligible
individual accepted the child ag his or hers.

(e) A record obtained from a public agency
or public records, such as school or welfare
agencies, which shows that with the
deceased eligible individual's knowledge, the
deceased eligible individual was named as
the parent of the child.

Adepted Child

Evidence of the relationship by an adopted
child must be shown by a certified copy of
the decree of adoption. In jurisdictions where
petition must be made to the court for release
of adoption documents or information, or
where the release of such documents or
information is prohibited, a revised birth
certificate will be sufficient to establish the
fact of adoption.

Step-Child

Submit all three as evidence of the step-
child relationship.

1. One document as evidence of birth to the
spouse of the deceased eligible individual as
listed under the “natural child™ and
“adoptive child" sections to show that you
were born to or adepted by the deceased
individual's spouse, or other evidence which
reasonably supports the existence of a
parent-child relationship between you and
the spouse of the deceased eligible person.

2. One document as evidence that you were
either living with or in a parent-child
relationship with the deceased eligible
individual at the time of the eligible
individual's death.

3. One document as evidence of the
marriage of the deceased eligible individual
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and the spouse, such as a copy of the record
of marriage, certified or attested, or by an
abstract of the public records, containing
sufficient data to identify the parties and the
date and place of marriage issued by the
officer having eustody of the record, or a
certi{ied copy of a religious record of
marriage.

I Identification

A document with your current legal name
and address. For example, you might send a
bank or financial statement, or a monthly
utility bill. Submit either a notarized copy of
:)hi;ecord or an original that you do not want

ack,

IV. One Document of Date of Birth

A certified copy of a birth certificate or a
copy of another record of birth that has been
certified by the custodian of the records. For
example, you might send a copy of a religious
record which shows your date of birth, or a
hospital birth record. If you do not have any
record of your birth, the Administrator will
accept affidavits of two or more persons
attesting to the date of your birth.

If your notification letter says that the
Social Security Administration has confirmed
vour date of birth, you do not have to send us
any further evidence of your birth date.

V. One Dacument of Name Change

If your current legal last name is the same
as the last name of the deceased eligible, this
section does not apply.

This section is only required for persons
whose current legal last name is different
from the last name of the deceased eligible.

Submit one of the following as evidence of
the change of legal name.

1. A certified copy of the public record of
marriage.

2. A certified copy of the divorce decree.

3. A certified copy of the court order of a
name change.

4. Affidavits or sworn statements of two or
more persons attesting to the name change.

VI. One Document of Evidence of
Guardianship

If your are executing this document for the
person identified as an eligible beneficiary,
you must submit evidence of your authority.

If you are a legally-appointed guardian,
committee, or other legally-designated
representative of such an individual, the
evidence shall be a certificate executed by
the proper official of the court appointment.

If you are not such a legally-designated
representative, the evidence shall be an
affidavit describing your relationship to the
recipient or the extent to which you have the
care of the recipient or your position as an
officer of the institution in which the recipient
is institutionalized.

Form D:

Declaration of Verification by Persons
Identified by the Office of Redress
Administration as Statutory Heirs

U.S. Department of Justice Civil Rights
Division Office of Redress Administration

This declaration shall be executed by the
identified parent of a deceased eligible

individual as statutory heir in accordance
with

Section 105(a)(7) of the Civil Liberties Act of
1988, 50 U.S.C. app. 1989b.

Complete the followmg information:
Current Legal Name:
2 Current Address:
Street;
Cl . State and Zip Code:
elephone Number:
ome
(Business)
} 4) Social Secunty Number:
5) Date of Birth
} Relationship to the Deceased: ———
The name of the child’s other parent and
the address if known. This includes fathers
and mothers through adoption. If the parent is
deceased provide the date and place of
death.

Read the fcllowing carefully before signing
this document. A False Statement may be
grounds for punishment by fine (U.S. Code,
title 31, section 3729), and fine or
imprisonment or both (U.S. Code, title 18,
section 287 and section 1001).

1 declare under penalty of perjury that the
foregoing is true and correct.

Signature
Date
Privacy Act Statement: The authority for
collecting this information is contained in 50
U.S.C. app. 1989b. The information that you
provide will be used principally for verifying
eligible persons for payment under the
restitution provision of the Civil Liberties Act
of 1968.

Required Documentation.

The following documentation must be
submitted with the above Declaration to
complete your verification.

DOCUMENTATION:

I. One Document as Evidence of Your Child's
Death

1. A certified copy or extract from the
public records of death, corener's report of
death, or verdict of a coroner's jury.

2. A certificate by the custodian of the
public record of death.

3. A statement of the funeral director or
attending physician, or intern of the
institution where death occurred.

4. A certified copy, or extract from an
official report or finding of death made by an
agency or department of the United States.

5. If death occurred outside the United
States, an official report of death by a United
States Consul or othe employee of the State
Department, or a copy of public record of
death in the foreign country.

6. If you cannot obtain any of the above
evidence, you must submit other convincing
evidence to ORA such as the signed
statements of two or more people with
personal knowledge of the death, giving the
place, date, and cause of death.

il. One Document as Evidence of Your
Parent-Child Relationship Natural Parent

1. A certified copy of a birth certificate that
shows you to be the deceased eligible
individual's parent.

2. A certified acknowledgment in writing
signed by you before the eligible individual's
death.

3. Any other evidence which reasonably
supports a linding of such a parent-child

relationship, such as a certified copy of the
pubtic record of birth or a religious record
showing that you were the informant and
were named as the parent of the deceased
eligible individual.

4. Affidavits or sworn statements of
persons who know that you had accepted the
deceased eligible individual as his or her
child.

5, Information obtained from a public
agency or public records, such as school or
welfare agencies, which shows that with the
deceased eligible individual's knowledge, you
were named as parent.

Adoptive Parent

1. A certified copy of the decree of
adoption and such other evidence as may be
necessary,

2. In jurisdictions where petition must be
made to the court for release of such
documents or information, or where release
of such documents or information is
prohibited, a revised birth certificate showing
the person as the deceased eligible
individual's parent will suffice.

IIL Identification

A document with your current legal name
and address. For example, you might send a
bank or financial statement, or a monthly
utility bill. Submit either a notarized copy or
an original that you do not need back.

IV. One Document of Date of Birth

A certified copy of a birth certificate or a
copy of another record of birth that has been
certified by the custodian of the records. For
example, you might send a copy of a religious
record which shows your date of birth, or a
hospital birth record. If you do not have any
record of your birth, the Administrator will
accept affidavits of two or more persons
attesting to the date of your birth.

If your notification letter says that the
Social Security Administration has confirmed
your date of birth, you do not have to send
any further evidence of your birth date.

V. One Document of Name Change

If your current legal last name is the same
as the last name of the deceased eligible
individual this section does not apply.

This section is only required for persons
whose current legal last name is different
from the last name of the deceased eligible.

1. A certified copy of the public record of
marriage.

2. A certified copy of the divorce decree.

3. A certified copy of the court order of a
name change.

4, Affidavits or sworn statements of two or
more persons attesting to the name change.

V1. One Document of Evidence of
Guardianship

If you are executing this document for the
person identified as eligible, you must submit
evidence of your authority.

If you are the legally-appointed guardian,
committee, or other legally-designated
representative of such an individual, the
evidence shall be a certificate executed by
the proper official of the court appointment.

If you are not such a legally-designated
representative, the evidence shall be an
affidavit describing your relationship to the
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recipient or the extent to which you have the
care of the recipient or your position as an
officer of the institution in which the recipient
is institutionalized.

Approved the 10th day of August, 1989,

Dick Thornburgh,

Attorney General.

[FR Doc. 89-19362 Filed 8-17-89; 8:45 am|
BILLING CODE 4410-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 938

Pennsyivania Regulatory Program;
Civil Penalty Assessments

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSMRE),
Interior.

AcTion: Final rule; approval of
amendment.

SUMMARY: OSMRE is announcing the
approval of an amendment to the
Pennsylvania permanent regulatory
program (hereinafter referred to as the
Pennsylvania program) under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). The amendment
provides Pennsylvania's Department of
Environmental Resources (DER) with
the option to not assess a civil penalty
for a Compliance Order violation when
the calculated amount of the assessment
is less than $1,000 and the violation does
not relate to a discharge. The
amendment is intended to give greater
discretion to the State regulatory
authority while maintaining consistency
with the corresponding Federal
regulations.

EFFECTIVE DATE: August 18, 1989.

FOR FURTHER INFORMATION CONTACT:
Robert . Biggi, Director, Harrisburg
Field Office, Office of Surface Mining
Reclamation and Enforcement, Third
Floor, Suite 3C, Harrisburg
Transportation Center, 4th and Market
Streets, Harrisburg, Pennsylvania 17101;
Telephone: (717) 782-4036.

SUPPLEMENTARY INFORMATION:

I. Background on the Pennsylvania
Program

II. Submission of Amendment

III. Director's Findings

IV. Disposition of Comments

V. Director's Decision

VL. Procedural Determinations

1. Background on the Pennsylvania
Program

The Secretary of the Interior
conditionally approved the
Pennsylvania program on July 31, 1982.

Information on the general background
of the Pennsylvania program
submission, including the Secretary's
findings, the disposition of comments,
and a detailed explanation of the
conditions of approval can be found in
the July 30, 1982, Federal Register (47 FR
33050). Subsequent actions concerning
the conditions of approval and program
amendments are identified at 30 CFR
938.11, 938.12, 938.15 and 938.186.

I1. Submission of Amendment
By letter dated August 17, 1988

7 (Administrative Record No. PA 699),

Pennsylvania proposed to amend its
Program Guidance Manual at Section
1:3:6, paragraph 4 by replacing the
mandatory civil penalty provision for
each Compliance Order violation with a
discretionary civil penalty provision.
Under the existing Pennsylvania
program, all assessments for violations
cited on Compliance Orders are
mandatory, regardless of their nature.

Following receipt of the proposed
amendment by OSMRE, the DER
discovered that the State’s Civil Penalty
Program document at Section II,
paragraph 4 had to be revised to reflect
the proposed change in the Program
Guidance Manual. A proposal to amend
the Civil Penalty Program document was
submitted to OSMRE by letter dated
June 21, 1989 (Administrative Record
Number PA 780). The substantive
content of the proposed revision to the
Civil Penalty Program document is
identical to the proposed change in the
Program Guidance Manual with the
added limitation that the violation not
be related to a discharge. OSMRE is
therefore treating the August 17, 1988,
and June 21, 1989, submissions as one
amendment since they concern the same
substantive issue.

OSMRE announced receipt of the
proposed amendment in the October 6,
1988, Federal Register (53 FR 39316), and
in the same notice, opened the public
comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
Comments were not solicited on the
June 21, 1989, submission because the
change submitted by the State was
considered to be within the scope of the
original proposal,

II1. Director’s Findings

The mandatory civil penalty provision
for a Compliance Order violation was
approved as part of Pennsylvania's Civil
Penalty Program on March 20, 1984 (49
FR 10253), along with other civil penalty
provisions. At that time, the Secretary of
the Interior found that the program and
its accompanying policy statements and
guidance manuals provided for civil and

criminal penalties no less stringent than
those of Section 518 of SMCRA. The
Secretary also found that the program'’s
procedures for assessing and reviewing
civil penalty assessments were the same
as or similar to those in Section 518 of
SMCRA and no less effective than those
provided by 30 CFR part 845.

The proposed amendment will
provide DER with the option to waive
the civil penalty for any Compliance
Order violation when the calculated
assessed amount of the penalty is less
than $1,000 and the violation does not
relate to a discharge. This amendment
will not affect Section 2, paragraph 3 of
the Civil Penalty Program document
which requires mandatory civil
penalties when the assessment amount
for a Compliance Order violation is
$1,000 or greater.

The Federal counterpart at 30 CFR
845.12 requires a mandatory civil
penalty for each violation assigned 31 or
more points which, under the Federal
assessment scheme, equates to $1,100.
Thus, the proposed amendment provides
for a mandatory civil penalty at a lower
dollar level than do the Federal rules.

The U.S. District Court for the District
of Columbia, in In re: Permanent
Surface Mining Regulation Litigation
(Civil Action 79-1144, February 26,
1880), ruled that SMCRA requires states
to develop penalty systems
incorporating the penalty criteria listed
in section 518(a) of the Act and that
these systems must result in the
imposition of penalties no less stringent
than those set forth in the Act; however,
penalties need not be assessed in all
cases where they would be under 30
CFR part 845, nor need penalty amounts
be equivalent to those of 30 CFR part
845,

Under section 518(a) of SMCRA, the
assessment of civil penalties by the
regulatory authority is discretionary,
except when a violation leads to the
issuance of a cessation order. In
determining the amount of penalty, a
regulatory authority is required by
section 518({a) to give consideration to:
(1) The permittee's history of previous
violations, (2) the seriousness of the
violation, (3) whether the permittee was
negligent; and (4) the demonstrated good
faith of the permittee charged in
attempting to achieve rapid compliance
after notification. These criteria are
present in Pennsylvania’s system of
assessment of civil penalties.
Furthermore, the State's rules at 25 PA
Code 86.193(a) provide for mandatory
civil penalties for each violation which
is included as a basis for a cessation
order.
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For the reasons discussed above, the
Director finds that the amendment
provides for the assessment of civil
penalties no less stringent than those in
section 518 of SMCRA and that the
procedural requirements relating to civil
penalty assessments are consistent with
30 CFR part 845.

IV, Disposition of Comments

Pursuant to section 503(b) of SMCRA
and 30 CFR 732.17(h)(11)(i), comments
were solicited from various Federal
agencies with an actual or potential
interest in the Pennsylvania program.
Only one, the United States
Environmental Protection Agency (EPA),
provided substantive comments. It
suggested that Pennsylania and OSMRE
consider the feasibility of dismissing
civil penalties only when the
accumulative total of civil penalties for
the respective facility does not exceed
$1,000 annually (Administrative Record
No. PA 718). Otherwise, all civil
penalties would become due and
payable.

OSMRE does not accept this comment
because the State's system for
assessment of civil penalties already
gives consideration to a violator's
history of previous violations. Section
86.194(b)(6) of the Pennsylvania Code
requires that a penalty assessment be
increased by a factor of 5.0 percent for
each previous violation within the
previous two-year period. Each previous
violation must be counted without
regard to whether it led to a civil
penalty assessment. OSMRE believes
that Pennsylvania's system for
assessment of civil penalties which
includes consideration of the permittee’s
history of previous violations achieves
the financial deterrent recommended by
the commenter.

The Director also solicited public
comments in the October 8, 1988 Federal
Register (53 FR 39316). No comments
were received and no one requested a
public hearing to present testimony.

V. Director’s Decision

For the reasons discussed in the
finding above, the Director is approving
the amendment as submitted to OSMRE
on August 17, 1988, and June 21, 1989.

The Federal rules at 30 CFR part 938
codifying decisions concerning the
Pennsylvania program are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process.

VI Procedural Determinations
National Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA, 30
U.S.C. 1292(d), no environmental impact
statement need be prepared on this
rulemaking. -

Executive Order No. 12291 and the
Regulatory Flexibility Act

On July 12, 1984, the Office of
Management and Budget (OMB) granted
OSMRE an exemption from section 3, 4,
7 and 8 of Executive Order 12291 for
actions directly related to approval or
conditional approval of State regulatory
programs. Therefore, for this action,
OSMRE is exempt from the requirement
to prepare a regulatory impact analysis,
and this action does not require
regulatory review by OMB.

The Department of Interior has
determined that this rule will not have a
signficant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Pederal
rules will be met by the State.

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Managment
and Budget under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 938

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: August 10, 1989.

Alfred E. Whitehousas,
Acting Assistant Director Eastern Field
Operations.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 838—PENNSYLVANIA

1. The authority citation for part 938
continues to read as follows:

Authority: 30 U.S.C. 1201 ef seq.

2. In § 938.15, paragraph (q) is added
to read as follows:

§938.15 Approval of regulatory program
amendments.
- - d - *

(q) The following amendment
pertaining to discretionary civil
penalties as submitted to OSMRE on
August 17, 1988, and June 21, 1989, is
approved effective August 18, 1988: Civil

Penalty Program, Section II
(Assessment), paragraph 4, and Program
Guidance Manual, Section 1:3:6 (Civil
Penalty Assessments) Part 1-Coal,
paragraph 4.

[FR Doc. 89-19453 Filed 8-17-89; 8:45 am)
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 146
[FRL-3631-5]

Underground Injection Control
Program; Water-Brine Interface
Mechanical Integrity Test for Class lll
Salt Solution Mining Injection Wells

AGENCY: Environmental Protection
Agency.

ACTION: Notice of alternative method;
interim approval with request for
comments,

suMMARY: The Director of the Office of
Drinking Water, Environmental
Protection Agency (EPA), is granting a
two-year interim approval for the use of
the Water-Brine Interface mechanical
integrity test as an alternative to the
tests specified in the Code of Federal
Regulations 40 CFR 146.8(b) for the
demonstration of no significant leaks in
the casing, tubing, or packer. The
Agency intends this approval to apply to
Class Il salt solution mining injection
wells on a national basis. The test is
referred to as the Water-Brine Interface
Method.

To better define the use of this
alternative test, EPA requests comments
and further data on the viability of this
alternative. During the two-year interim
approval, the Agency intends to study
the test to verify that it provides
comparable results to the tests currently
specified in 40 CFR 146.8(b) and to
refine the criteria for its use. Based on
this analysis, the Agency will then issue
a final determination on its use as an
alternative to existing tests for
demonstrating no significant leaks in the
casing, tubing, or packer.

DATES: The interim approval period for
this alternative mechanical integrity test
becomes effective September 18, 1989.
Written comments and referenced data
may be submitted, and will be
considered by EPA in making its
decision on whether to grant firal
approval. EPA requests that such
written and any referenced data be
submitted by February 19, 1991.

ADDRESSES: Comments should be
addressed to Jeffrey B. Smith, Office of
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Drinking Water (WH-550E),
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460. A
copy of the comments and supporting
documents will be available for review
during normal business hours at EPA
Headquariers, Room 1103, East Tower,
401 M Street SW., Washington, DC and
at EPA Region V, 111 West Jackson
Boulevard, Trans Union Building, 9th
Floor, Chicago, IL 60604.

FOR FURTHER INFORMATION CONTACT:
Jeffrey B. Smith, Office of Drinking
Water (WH-550E), U.S. EPA,
Washington, DC 20460 at: (202) 475-8459
or Harlan Gerrish, Drinking Water
Branch, U.S. EPA, 111 West Jackson
Boulevard, Trans Union Building, 9th
Floor, Chicago, IL 60604 at: (312) 886—
2939,

SUPPLEMENTARY INFORMATION:

I. Background

The Safe Drinking Water Act (SDWA)
(42 U.S.C. 300h, et seq.) is intended to
protect underground sources of drinking
water (USDWs) from contamination by
underground injection. One of the
cornerstones of the Underground
Injection Control (UIC) Program is the
mechanical integrity of the wells.
Mechanical Integrity (MI) is defined as
the absence of significant leaks in the
casing, tubing, or packer, and the
absence of significant fluid movement
into an underground source of drinking
waler through vertical channels
adjacent to the injection wellbore. This
movement can occur from either the
injection zone or from other zones or
aquifers. Acceptable methods of
evaluating mechanical integrity are
specified in 40 CFR 146.8 for State
programs administered by EPA (direct
implementation), and in the program
applications of the States with primary
enforcement responsibility (primacy) for
injection wells, Section 146.8(d) states
that the Director may allow alternative
mechanical integrily tests if the
Administrator approves the alternative
method. The Director of the Office of
Drinking Water has been delegated the
authority lo approve allernative tests.

An alternative method is needed for
the Class 11l salt sclution wells because
of the great difficulty which has been
encountered in attempting to test these
wells with a tubing and packer.
Typically, a tubing and packer would
have to be installed in the well for a
standard tes! to be run. Scale formed on
the interior surface of the casing often
makes establishment of a seal across
the packer very difficult.

The EPA is granting approval for a
period of two years from (insert date 30
days after publication) for the use of an

alternative mechanical integrity test
known as the Water-Brine Interface
Method. The Salt Institute has requested
that EPA approve this test as an
alternative mechanical integrity test.
This test may be applied to Class III salt
solution mining injection wells. The
information gathered during the two
year interim period will be used to
verify the effectiveness of the
alternative. Any necessary changes in
the test will be identified during the
interim approval period.

I1. Application and Description of the
Test

A. Application

The field design of a salt solution
mining operation is dependant upon the
morphology of the salt formation being
mined. If the salt formation is a dome or
a very thick layer, single wells are
commonly used. In this instance,
typically one well is drilled for each
cavern. The well has a surface casings
and within it, a production casing. Both
casing are cemented to the surface, and
tubing is placed inside the casing. Water
or partially saturated brine is injected
through either the tubing or the annulus
and salt saturated brine is returned up
the annulus or the tubing, respectively.

If the salt formation is bedded, two or
more wells are usually drilled, then
connected by one of several
technologies, and circulation of liquid
through various wells established. In
this case, the well construction consists
of a surface casing and a production
casing reaching to the top of the salt,
both of which are cemented to the
surface. In a gallery containing two
weélls, one well is used for injection and
the other for production. If there are
more than two wells in the gallery, the
additional wells may be used for either
injection or production. None of these
variations in geology, well construction,
or field design affect the proposed
alternative test.

A pressure sufficient to cause the
produced brine to flow through the wells
and piping to the production facilities is
maintained within the cavern, This
results in a pressure differential
between the well bore and any aquifer
adjacent to it.

B. Testing Method

Fresh water (lower specific gravity) is
emplaced between the wellhead
assembly and the cavern brine (higher
specific gravity) and, due to the force of
buoyancy, remains there with a
relatively distinct interface between the
two liquids. The contribution of buoyant
force to the pressure at the wellhead can
be determined by measurements using a

dead weight gauge before and after the
fresh water is introduced into the well. If
a portion of the fresh water is removed
from the casing through a leak or by
intentional release, the interface
between the water and the brine moves
up the casing and a drop in pressure will
result. This is because a greater amount
of cavern pressure is required to support
the more dense cavern brine replacing
the fresh water which has been moved.
The Water-Brine Interface Method
indicates leakage through changes in the
wellhead pressure which result from the
upward movement of the water-brine
interface. A monitoring method which
can accurately detect small pressure
changes has been developed to make
this test effective.

By measuring the change in pressure,
the upward movement of the water-
brine interface in the casing can be
calculated. The extent of movement is
obtained by dividing any pressure drop
observed during the test by the product
of the difference of the specific gravities
of the two liquids (above and below the
interface) and the conversion constant
of 0.4331 psi per foot.

NPC
M = (5G1-8G2)xk

where:

NPC=the net pressure change in pounds per
square inch (psi),

SG1=the specific gravity of the cavern brine,

SG2=the specific gravity of the injected fluid
(water),

k=0.4331 psi/ft, a conversion constant
(pressure gradient for fresh water), and

M= the upward movement of the interface in
ft.

The rate of leakage can be determined
by multiplying the casing volume per
foot of length by M, the distance which
the interface has moved, and dividing
the resull by the length of the test.

The sensitivity of the test is a function
of two factors: (1) The duration of the
test; and, (2) the sensitivity of the
pressure gauge. In theory, with proper
design, almost any sensitivity can be
achieved, particularly by extending the
duration of the test.

C. Procedure

The procedure to run this test is as
follows:

1. Withdraw fluid from the test well
until the specific gravity of the fluid is
constant and record the value.

2. Measure the wellthead pressure.

3. Withdraw fluid from a reference
well until the specific gravity of
withdrawn fluids is constant. Shut-in the
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reference well and take a pressure
reading, If there is only one well in the
system, the tubing is the reference well
and the casing tubing annulus is the test
well.

4. Inject fresh water in the test well in
sufficient quantity to fill all but the
bottom 50 ft of the well. To achieve this,
inject fresh water until the wellhead
pressure increases by the amount
calculated using the following formula:
Pressure increase=(D-50) X (SG1-5G2) xk
where:

D=depth of the well,

SG1=the specific gravity of the cavern brine,

SG2=the specific gravity of the injected fluid
(water), and

k=0.4331 psi/ft, a conversion constant
(pressure gradient for fresh water).

Determine the net pressure change
during the injection in the reference
well. Add this pressure change to the
calculated pressure increase for the test
well to obtain the final pressure
necessary for proper placement of the
interface.

5. In order to maintain a sharp
interface, inject the fresh water at a rate
which will not cause the interface to
move downward at a rate of greater
than 20 feet per minute.

6. Wait a minimum of 36 hours for the
test and reference wells to come to
temperature equilibrium.

7. At the conclusion of the 36 hours,
the pressure of both wells must be
checked against the original pressures to
assure no significant movement of the
interface. If pressure differences can be
explained by the wells coming to
temperature equilibrium then the test
may proceed. If pressure differences
cannot be explained by the wells
coming to temperature equilibrium then
the operator must bleed a minimum of
one casing volume from both wells and
start the test again at step 1.

8. Simultaneously measure the
wellhead pressures for both the test well
and reference well at one minute
intervals for a minimum of 10 readings.
(Use a deadweight gauge or similar
device with a sensitivity of 0.1 psi or
better.) Calculate the average pressure
at the test well and the reference well
and the difference between them.

9, Wait eight hours.

10. Repeat step seven.

11. Calculate the net pressure change
at the test well as follows:
NPC=P(start)—P(end)
where:

NPC=Net Pressure Change.
Pstart=average pressure of test well at the
beginning of the test minus average

pressure of reference well at the start of
the test,

Pend =average pressure of the test well at the
conclusion of the test minus the average
pressure of the reference well at the
conclusion of the test.

12, If the calculations indicate a net
pressure change of greater than 0.5 psi/
hr, the well has failed to demonstrate
mechanical integrity.

I11. Basis for Determination

All technical documentation
supporting the Water-Brine Interface
Method will be available for review at
EPA offices mentioned in the Summary
of this notice. EPA developed the
requirements and limitations of the
testing method to demonstrate
mechanical integrity pursuant to 40 CFR
146.8(b) after considering test results on
test wells at the Morton Salt Plant at
Rittman, Ohio from July 5-13, 1988 and
from June 16-20, 1989.

Further consideration was given to the
following technical documents:

(1) “Significance of Regulatory
Constraints on the Operation of
Packerless Injection Wells." K.I.
Kamath, et. al. SPE #17047

(2) “Solar Ponds Collect Sun's Heat."”
R.K. Multer, Chemical Engineering,
March, 1982.

IV. Special Conditions

A, Limitations for Conducting the
Water-Brine Interface Method
Mechanical Integrity Test

The following are limitations for
running the Water-Brine Interface
Method mechanical integrity test:

1. A reference well must be used.

2. Verification that there is no salt
crystallization inside the casing must
be included with the test results.

. The test well must be filled with a
lower specific gravity fluid to within
fifty feet of the bottom of the casing.

. The test and reference wells must
reach temperature equilibrium prior to
initiation of the test.

. Deadweight gauges (or similar device)
with a minimum sensitivity of 0.1 psi
must be used.

. Wellhead pressures for the reference
well and the test well must be read
simultaneously.

B. Informational Requirements for the
Test

During the interim approval period the
EPA is requesting affected State UIC
Directors to make certain
determinations and supply necessary
information for effective evaluation of
this test, as follows:

1. The results of the testing must
include the following well name and/or
number, county, and State. In addition,
the information must indicate the

number of wells in the gallery, the depth
of the wells, the construction and
configuration of the wells, the
calibration of the testing equipment, the
stabilization of the wells, the duration of
the test, the readings from both the test
well and the reference well, all
calculations involved in determining the
water-brine interface movement, the
pass/fail criteria used, and the
witnessing field personnel.

2. All new wells drilled by companies
proposing to use this test must run a
standard annulus pressure test prior to
well injection and record the results.
After a maximum of six months, those
same wells shall demonstrate MI using
the Water-Brine Interface Method for
comparison purposes.

3. If the Director chooses to require or
allow the use of the Water-Brine
Interface Method, he is asked to submit
recommendations for modifications to
the Water-Brine Interface Method to the
Office of Drinking Water, or the Region,
based on the results obtained during the
interim period. The recommendations
shall outline any limitations, procedures,
and criteria necessary to assure
effective testing.

4. If a well fails to demonstrate
mechanical integrity, in order to aid EPA
in determining the sensitivity of the test,
the operator should run a second test
using the same procedure outlined
above except that the difference in
specific gravity must be half what it was
when the test test only. If the well fails
the 0.05 psi/hr test, it has failed to
demonstrate mechanical integrity.

C. Determination

The Water-Brine Interface Method,
subject to the conditions and procedures
discussed in this notice, provides the
necessary information to demonstrate
reliably whether a well has a leak in the
casing, tubing, or packer.

EPA is approving the test for Class IIl
salt solution mining injection wells in all
States. After the two-year interim
period, EPA will make a final
determination on whether this test is an
effective alternative mechanical
integrity test for Class IlI salt solution
mining wells in all States.

Date: August 7, 1989,

Michael B. Cook,
Director of Office of Drinking Waler.

[FR Doc. 89-19465 Filed 8-17-89; 8:45 am]
BILLING CODE 6560-50-M
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40 CFR Part 228
[FRL-3631-3]
Ocean Dumping: Designation of Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA today designates an
existing dredged material disposal site
located in the Gulf of Mexico near the
Houma Navigation Canal (HNC) for the
continued disposal of dredged material
removed from the Cat Island Pass
section of the HNC. This action is
necessary to provide an acceptable
ocean dumping site for the current and
future disposal of this material. This
final site designalion is for an indefinite
period of time and is subject to
monitoring to insure that unacceptable
adverse eavironmental impacts do not
occur.

DATE: This designation shall become
effective on September 18, 1989.
ADDRESSES: Norm Thomas, Chief,
Federal Activities Branch (6E-F), U.S.
EPA, 1445 Ross Avenue, Dallas, Texas
75202-2738.

Information supporting this
designation is available for public
inspection at the following locations:
EPA, Region 6, 1445 Ross Avenue, 9th
Floor, Dallas, Texas 75202, Corps of
Engineers, New Orleans District, Foot of
Prytania Street, Room 296, New Orleans,
Louisiana 70180.

FOR FURTHER INFORMATION CONTACT:
Norm Thomas 214/655-2260 or FTS/255-
2260.

SUPPLEMENTARY INFORMATION:

A. Background

Section 102(c) of the Marine
Protection, Research, and Sanctuaries
Act of 1972, as amended, 33 U.S.C. 1401
et seq. (“the Act”), gives the
Administrator of EPA the authority to
designate sites where ocean dumping
may be permitted. On December 23,
1986, the Administrator delegated the
authority to designate ocean dumping
sites to the Regional Administrator of
the Region in which the site is located.
This site designation is being made
pursuant to that authority,

The EPA Ocean Dumping Regulations
(40 CFR Chapter I, Subchapter H,

§ 228.4) state that ocean dumping sites
will be designated by publication in Part
228. A list of "Approved Interim and
Final Ocean Dumping Sites" was
published on January 11, 1977 {42 FR
2461 et seq.). That list established the
HNC site for the disposal of material
dredged from the Cal I¢land Pass
section of the HNC. In January 1980, the

interim status of the HNC site was
extended indefinitely.

B. EIS Development

Section 102(2){c) of the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq., ("NEPA") requires
that Federal agencies prepare an
Environmental Impact Statement (EIS)
on proposals for major Federal actions
significantly affecting the guality of the
human environment. While NEPA does
not apply to EPA activities of this type,
EPA has voluntarily committed to
prepare EISs in connection with ocean
dumping site designations such as this
(39 FR 16186, May 7, 1974).

EPA and the New Orleans District
Corps of Engineers (COE) jointly
prepared a Final Environmental Impact
Statement entitled “Environmental
Impact Statement (EIS) for the Houma
Navigation Canal Ocean Dredged
Material Disposal Site Designation." On
February 3, 1989, a notice of availablility
of the Final EIS for public review and
comment was published in the Federal
Register. The public comment period on
this Final EIS closed on March 8, 1989.
One comment letter from the Louisiana
Department of Natural Resources
(LDNR) was received. LDNR stated that
designation of the HNC disposal site
was inconsistent with the Louisiana
Coastal Zone Management Program.
LDNR recommended that spoil from the
HNC should be used to create or
enhance wildlife habitat in the Wine
Island Shoal area. A meeting with
Federal and state agencies regarding use
of Wine Island as a disposal site was
held in Baton Rouge, Louisiana on
March 27, 1989. Subsequently, the COE
conducted a cost feasibility study of this
option. The COE concluded, based on
the study, that pumping the dredged
material to Wine Island would cost
approximately $408,000.00 more per
dredging cycle than ocean disposal. This
estimate did not include any cost
associated with dike construction. The
COE also determined that the only
available option for accomplishing
disposal at Wine Island is if 100 percent
of the additional costs are provided by
non-Federal interests. Since site
designation does not preclude the
consideration of other disposal options,
EPA has elected to proceed with final
designation of the HNC site.

The action discussed in the EIS is
designation for continuing use of an
ocean disposal site for dredged material.
The purpose of the designation is to
provide an environmentally acceptable
location for ocean disposal. The
appropriateness of ocean disposal is
determined on a case-by-case basis.
Pricr to each use the Corps will comply

with 40 CFR Part 227 by providing EPA a
letter containing all the necessary
information.

The EIS discussed the need for the
action and examined ocean disposal
sites and alternatives to the proposed
action. Land based disposal alternatives
were examined in a previously
published EIS and the analysis was
updated in the Draft EIS based on
information from the COE. Inland
disposal sites are currently used for the
inland reaches of the Houma Navigation
Canal. These inland sites, however,
cannot accommodate the dredged
material from Cat Island Pass. Use of
these upland sites for material which
has traditionally been dumped at sea
would quickly decrease the lifetime of
the sites. Additionally, the nearest land-
based sites are about 30 miles away and
their use would involve barging
material, which is economically
impractical.

Four ocean disposal alternatives—two
shallow water areas (including the
proposed site), a mid-shelf area and a
deepwater area—were evaluated. Use of
the mid-shelf and deepwater sites would
involve: (1) Increased transporation
costs without any corresponding
environmental benefits; (2) the removal
of sediments from the nearshore
environment making them unavailable
for movement and deposition by
longshore currents; and (3) increased
gafety hazards resulting from
transporting dredged material greater
distances through areas of active oil and
gas development. Because of these
reasons, the mid-shelf area and the
deepwater area were eliminated from
further consideration. An alternate
shallow-water site located west of the
existing site was also evaluated.
However, no environmental benefits
would be gained by its selection. Rather,
the potential exists for greater impact to
Isle Dernieres from the turbidity plume
at this site.

In accordance with the requirements
of the Endangered Species Act, EPA and
the COE have completed a biological
assessment. The COE coordinated a no
adverse effect determination with the
National Marine Fisheries Service
(NMFS); NMFS concurred. Regarding
coastal zone consistency, EPA has
determined that final designation of the
HNC site is consistent, to the maximum
extent practicable, with Louisiana’s
Coastal Zone Management Program,
The State of Louisiana has not
concurred with EPA's determination.

The EIS presented the information
needed to evaluate the suitability of
ocean disposal areas for final
designation and is based on a disposal




Federal Register / Vol. 54, No. 159 / Friday, August 18, 1989 / Rules and Regulations

34173

site environmental study. The study and
final designation process are being
conducted in accordance with the Act,
the Ocean Dumping Regulations and
other applicable Federal environmental
legislation. This final rulemaking notice
fills the same role as the Record of
Decision required under regulations
promulgated by the Council on
Environmental Quality for agencies
subject to NEPA.

C. Site Designation

On November 4, 1988, EPA proposed
designation of this site for the
continuing disposal of dredged materials
from the Cat Island Pass section of the
HNC. The public comment period on
this proposed action closed on
December 189, 1888. No comments were
received on the proposed rule.

The site is located about eight miles
south of the Terrebonne Parish
mainland and about three miles from
Timbalier Island to the east and Isles
Dernieres to the west. The site extends
approximately four miles offshore.
Water depths at the site range from 6 to
30 feet. The coordinates of the site are
as follows: 29°05'22.3" N., 80°34'43" W ;
thence following a line 1000 feet west of
the channel centerline to 29°0217.8" N.,
90°34'28.4" W.; thence to 29°02'12.6” N.,
90°35'27.8" W.,; thence to 29°05'30.8” N.,
90°35'27.8" W.; thence to the point of
beginning.

D. Regulatory Requirements

Five general criteria are used in the
selection and approval of ocean
disposal sites for continuing use. Sites
are selected so as to minimize
interference with other marine activities,
to keep any temporary perturbations
from the dumping from causing impacts
outside the disposal site, and to permit
effective monitoring to detect any
adverse impacts at an early stage.
Where feasible, locations off the
Continental Shelf are chosen. If at any
time disposal operations at a site cause
unacceptable adverse impacts, further
use of the site may be terminated or
limitations placed on the use of the site
to reduce the impacts to acceptable
levels. The general criteria are given in
§228.5 of the EPA Ocean Dumping
Regulations; § 228.6 lists eleven specific
factors used in evaluating a disposal site
to assure that the general criteria are
met,

EPA has determined, based on
information presented in the Final EIS,
that the existing site is acceptable under
the five general criteria. The Continental
Shelf location is not feasible and no
environmental benefit would be
obtained by selecting such a site.
Historical use of the existing site has not

resulted in substantial adverse effects to
living resources of the ocean or to other
uses of the marine environment. The
characteristics of the site are reviewed
below in terms of the eleven specific
factors.

1. Geographical position, depth of
water, bottom topography and distance
from coast. (40 CFR 228.6(a)(1).)

Geographical position, average water
depth, and distance from the coast for
the disposal site are given above.
Bottom topography is relatively flat and
slopes to the south (3.8 feet per mile),

2. Location in relation to breeding,
spawning, nursery, feeding, or passage
areas of living resources in adult or
Juvenile phases. (40 CFR 228.6(a)(2).)

The northern Gulf of Mexico is a
breeding, spawning, nursery and feeding
area for shrimp, menhaden and
bottomfish. Migration of fish and
shellfish through the area is heaviest
during spring and fall. The HNC ocean
disposal site represents a small area of
the total range of the fisheries resource.

3. Location in relation to beaches and
other amenity areas. (40 CFR
228.6(a)(3).)

The HNC ocean disposal site is about
three miles from the nearest beaches on
the barrier islands. These beaches are
sparsely used because they are
accessible only by boat. The turbidity
plume would be diluted to ambient
levels well before reaching these
beaches.

4, Types and quantities of wastes
proposed to be disposed of, and
proposed methods of release, including
methaods of packing the wastes, if any.
(40 CFR 228.6(a)(4).)

The dredged material to be disposed
is from the adjacent area of the HNC
and consists of varying amounts of
sand, silt and clay. Sediments generally
decrease in grain size in the offshore
direction, with sands being predominant
in the northern portion of the disposal
site and 80 to 97 percent silts existing
generally in the southern area.
Approximately 400,000 cubic yards of
material are disposed in the site
annually. About 90 percent of the
material is removed with a hydraulic
pipeline dredge. The material is released
as an uncohesive slurry directly into the
water overlying the site. The remaining
10 percent of the material is removed by
hopper dredge and released as a slurry
from the hopper. The material is not
packaged in anyway. The Corps of
Engineers would likely be the only user
of the site.

5. Feasibility of surveillance and
monitoring. (40 CFR 228.6(a)(5).)

Surveillance is possible by shore-
based radar, aircraft, or day-use boats.
No surveillance is currently performed

by the U.S. Coast Guard. Monitoring
would be facilitated by the fact that the
disposal site is nearshore, in shallow
waters, and has baseline data available.
The primary purpose of monitoring is to
determine whether disposal at the site is
significantly affecting areas outside the
disposal area and to detect any
unacceptable adverse effects occurring
in or around the site. Based on historic
data, an intense monitoring program is
not warranted. However, in order to
provide adequate warning of
environmental harm, EPA will develop a
monitoring plan in coordination with the
COE. The plan would concentrate on
periodic depth soundings and sediment
and water quality testing.

6. Dispersal, horizontal transport and
vertical mixing characteristics of the
area, including prevailing current
direction and velocity, if any. (40 CFR
228.6(a)(6).)

Mixing processes, current
characteristics, and sediment transport
in the nearshore region off Cat Island
Pass are influenced by tidal currents,
winds, and storms. Chemical and
physical parameters generally indicate a
vertically homogenous water column in
the area. Density stratification can occur
seasonally. In the summer, bottom
waters on the Louisiana shelf are
occasionally oxygen depleted, which
causes mass mortalities of benthic
organisms. During a site study in
December 1980 and June 1981, waters
were supersaturated with oxygen at all
depths. A westerly surface flow of 0.8
knots predominates during winter and
spring. Velocities of 3 to 4 knots may
occur during storm events. In non-storm
conditions, predominant sediment
transport along the barrier islands
fronting Terrebonne Bay is toward the
west. Suspended sediments associated
with tidal discharge or dredged material
disposal, may be rafted along with the
tidal plumes and eventually influenced
by wind-driven, longshore currents.

7. Existence and effects of current and
previous discharges and dumping in the
area (including cumulative effects). (40
CFR 228.6(a)(7).)

Dredged materials from maintenance
of the HNC have been disposed at the
site since 1964, and no significant
adverse impacts have resulted. Previous
disposals have caused minor effects,
such as temporary increases in
suspended sediment concentrations,
temporary turbidity, sediment
mounding, smothering of some benthic
organisms, release of nutrients, possible
minor releases of trace metals, and a
temporary change in sediment grain
size.
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8. Interference with shipping, fishing,
recreation, mineral extraction,
desalination, fish and shellfish culture,
areas of special scientific importance
and other legitimate uses of the ocean.
(40 CFR 228.6(a)(8):)

In the vicinity of the dispesal site the
majority of shipping traffic is confined to
the HNC. Dredging facilitates shipping;
periodic use of the disposal site has
some potential for interfering with ship
movement in the HNC during dredging
and disposal operations. Shoaling
immediately after dredging stopped
resulted in the grounding of one ship in
the disposal site.

Nearshore areas contain a productive
"“high-use" fishing ground for a number
of commercial and recreational species.
The Houma site represents a very small
portion of the total nearshore fishing
grounds in the Deltaic Plain. Adverse
impacts from disposal would be
temporary and minor. Interferences with
fishing may occur if any shoals are
created by dredged material disposal,
since this could cause groundings of
shrimp boats within disposal site
boundaries.

The nearest shellfish culture is the
Terrebonne Bay estuarine area; disposal
operations at the site would not affect
this activity. There are oyster leases in
remnant bayous on the north side of
Isles Dernieres and the Timbalier
Islands. Designation of the disposal site
would not impact these lease areas.
Desalination and areas of special
scientific importance do not occur in the
vicinity of the disposal site.

Petroleum and mineral-extracting
activities occur offshore within 3.5 miles
of the site and are not impacted by use
of the site. Intermittent dumping does
not interfere with the exploration or
production phases of resource
development, or with other legitimate
uses of the ocean.

9. The existing water quality and
ecclogy of the site as determined by
availoble data or by trend assessment
or baseline surveys. (40 CFR
228.6(a)(9).)

Water column concentrations of trace
metals and chlorinated hydrocarbons
(CHC) were below EPA's water quality
criteria during the 1980-1681 study.
Concentrations in sediment were
strongly related to grain size, with
highest levels in silts and clays offshore.
Concentrations of heavy metals and
CHC's were comparable inside and
outside the disposal site for similar
sediment types.

Nutrient concentrations, turbidity, and
suspended solids, are controlled in large
part by Mississippi River discharge, and
are generally low in the summer/fall
and increase in the winter/spring.

The benthos at the site is dominated
by polychaete worms, ribbon worms,
and the little surf clam. Population
densities were highest in the late spring.
Several of the dominant organisms,
inside and outside the site, were small-
bodied opportunistic species capable of
rapid recolonization of disturbed
sediments. There was little difference in
density or diversity of benthic
organisms inside and outside the site.
During disposal, however, species
density and diversity would decline.
Recolonization would start at the
cessation of dumping and be essentially
complete within two to six months.

10. Potentiality for the development or
recruitment of nuisance species in the
disposal site. (40 CFR 228.6(a}(10).)

Past disposal of dredged material at
the existing site has not resulted in the
development or recruitment of nuisance
species. Considering the similarity of the
dredged material with the existing
sediments, it is not expected that
continued disposal of dredged material
will result in the development of such
species.

11. Existence at or in close proximity
to the site of any significant natural or
cultural features of historical
importance. (40 CFR 228.6(a)(11).)

There are no known features of
historical or cultural significance on the
barrier islands to either side of the site.
No known shipwrecks are located
within site boundaries.

E. Action

The EIS concludes that the site may
appropriately be designated for use. The
site is compatible with the general
criteria and specific factors used for site
evaluation. The designation of the HNC
site as an EPA approved Ocean
Dumping Site is being published as final
rulemaking.

It should be emphasized that, if an
ocean dumping site is designated, such
site designation does not constitute or
imply EPA's approval of actual disposal
of materials at sea. And although the
Corps does not administratively issue
itself a permit, the requirements that
must be met before dredged material
derived from Federal projects can be
discharged into ocean waters are the
same as where a permit would be
required. EPA has the authority to
approve or to disapprove or to propose
conditions upon dredged material
permits for ocean dumping.

F. Regulatory Assessments

Under the Regulatory Flexibility Act,
EPA is required to perform a Regulatory
Flexibility Analysis for all rules which

may have a significant impact on a
substantial number of small entities.

EPA has determined that this action will
not have a significant impact on small
entities since the site designation will
only have the effect or providing a
disposal option for dredged material.
Consequently, this rule does not
necessitate preparation of a Regulatory
Flexibility Analysis.

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This action will not result in
an annual effect on the economy of $100
million or more or cause any of the other
effects which would result in its being
classified by the Executive Order as a
“major” rule. Consequently, this rule
does not necessitate preparation of a
Regulatory Impact Analysis.

This Final Rule does not contain any
information collection requirements
subject to the Office of Management and
Budget review under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501 et
seq.

List of Subjects in 40 CFR Part 228

Water pollution contral.

Dated: August 4, 1889.
Robert E. Layton Jr.,
Regional Administrator of Region 8.

In consideration of the foregoing,
Subchapter H of Chapter I of Title 40 is
proposed to be amended as set forth
below.

Part 228—[AMENDED]

1. The authority citation for Part 228
continues to read as follows:

Authority: 33 U.S.C. Sections 1412 and 1418.

2. Section 228.12 is amended by
removing from paragraph (a)(3) under
“Dredged Material Sites" the entry for
Houma Navigation Canal, Louisiana-Cat
Island Pass and adding paragraph
(b)(38) to read as follows:

§228.12 Delegation of management
authority for interim ocan dumping sites.

* - - - »

(b) . w
(38) Houma Navigation Canal,
Louisiana—Region 6

Location: 29° 05’ 22.3" N, 90° 34’ 43" W:
thence following a line 1000 feet west of the
channel centerline to 29° 02 17.8" N, 80° 34’
28.4" W; thence to 29° 02' 12.6" N, 90° 35’
27.8" W; thence to 28° 05’ 30.8" N, 80° 35
27.8" W; thence to the point of beginning.

Size: 2.08 square nautical miles.

Depth: Ranges from 6-30 feet,

Primary Use: Dredged material.

Period of Use: Continuing use.
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Restriction: Disposal shall be limited to
dredged material from the vicinity of Cat
Island Pass, Louisiana,

* * * - *

[FR Doc. 89-19483 Filed 8-17-89; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 261
[SW-FRL-3631-7]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Final Exclusion

AGENCY: Environmental Protection
Agency. -
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) today is
granting a final exclusion from the lists
of hazardous wastes contained in 40
CFR 261.31 and 261.32 for specified
waste generated by BF Goodrich
Intermediates Company, Incorporated,
Calvert City, Kentucky. This action
responds to a delisting petition
submitted under 40 CFR 260.20, which
allows any person to petition the
Administrator to modify or revoke any
provision of Parts 260 through 268, 124,
270, and 271 of Title 40 of the Code of
Federal Regulations, and under 40 CFR
260.22, which specifically provides
generators the opportunity to petition
the Administrator to exclude a waste on
a “generator-specific” basis from the
hazardous waste lists.

CFFECTIVE DATE: August 18, 1989.

ADDRESSES: The public docket for this
final rule is located at the U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460, and
is available for viewing from 9:00 a.m. to
4:00 p.m. in room M2427, Monday
through Friday, excluding Federal
holidays. Call (202) 475-9327 for
appointments. The reference number for
this docket is "F-89-BFEF-FFFFF."” The
public may copy material from any
regulatory docket at a cost of $0.15 per
page.

FOR FURTHER INFORMATION CONTACT:
For general information, contact the
RCRA Hotline, toll free at (800) 424—
93486, or at (202) 382-3000. For technical
information concerning this natice,
centact Linda Cessar, Office of Solid
Waste (0S-343), U.S. Environmental
Protection Agency, 401 M Street, SW,,
Washington, DC 20460, (202) 475-9828.
SUPPLEMENTARY INFORMATION:

I. Background

A. Authority

Under 40 CFR 260.20 and 260.22,
facilities may petition the Agency to

remove their wastes from hazardous
waste control by excluding them from
the lists of hazardous wastes contained
at 40 CFR 261.31 and 261.32. Petitioners
must provide sufficient information to
EPA to allow the Agency to determine
that (1) the waste to be excluded is not
hazardous based upon the criteria for
which it was listed, and (2) that no other
hazardous constituents are present in
the wastes at levels of regulatory
concern.

B. History of this Rulemak}ng

BF Goodrich Intermediates Company,
Incorporated (BFG), located in Calvert
City, Kentucky, petitioned the Agency to
exclude from hazardous waste control a
specific waste thal it intends to
generate. After evaluating the petition,
EPA proposed, on December 9, 1988, to
exclude BFG's waste from the lists of
hazardous waste under 40 CFR 261.31
and 261.32, conditional upon BFG
meeting certain sampling, analysis, and
reporting requirements. See 53 FR 49680.

BFG petitioned the Agency for an
“upfront” exclusion. A petitioner
requests an upfront exclusion for wastes
that have not yet been generated or that
will be subject to further treatment,
When treatment is planned, an upfront
delisting petition requests that an
exclusion be granted based on untreated
waste characteristics, pilot-scale
treatment data if available, and process
descriptions. As a condition of an
upfront exclusion, the Agency may
impose batch testing requirements,
which often include analytical testing of
representative samples obtained from
the full-scale system. These data can be
used to verify that the treatment system,
once on-line, is operating as described
in the petition. The Agency may also
specify verification testing limitations
(Z.e., set maximum allowable levels for
hazardous constituents of concern in the
waste) in the conditions of the granted
exclusion. When the actual levels of the
constituents of concern are below these
levels, the waste will not be considered
hazardous. If the actual levels of the
constituents are above these levels, the
waste is still considered to be hazardous
and must be retreated or disposed in
accordance with RCRA Subtitle C
requirements,

This rulemaking addresses public
comments received on the proposal and
finalizes the proposed exclusion.

IL. Disposition of Petition

BF Goodrich Intermediates Company,
Incorporated, Calvert City, Kentucky

1. Proposed Exclusion

BFG petitioned the Agency to
conditionally exclude from regulation as

a hazardous waste its brine purification
muds and saturator insolubles, presently
listed as EPA Hazardous Waste No.
K071—"Brine purification muds from the
mercury cell process in chlorine
production, where separately
prepurified brine is not used.” BFG
based its petition on the claim that the
constituent of concern, although present
in the waste, was both low in
concentration and in an essentially
immobile form. To support its claim that
both the non-listed and listed
constituents of concern would not be
present in the brine purification muds
and saturator inselubles above levels of
regulatory concern, BFG relied on the
analytical data presented in Vulcan
Materials' (Vulcan) delisting petition
(see 51 FR 16860, May 7, 1986). BFG
believes that the analytical data
presented by Vulcan is representative of
the treated waste that BFG will generate
because (1) BFG's and Vulcan’s
production processes are similar and
use the same raw materials; (2) BFG's
untreated waste and Vulcan's untreated
waste are similar in composition; and,
(3) BFG plans to use a treatment system
that will be identical to the one used by
Vulcan.

As stated above, BFG relied upon the
analytical data provided by Vulcan. The
Agency, therefore, used the results of its
evaluation of Vulcan's petitioned waste
to determine that the constituents in
BFG's waste also would not leach and
migrate at concentrations above the
health-based levels used in delisting
decision-making. Specifically, the
Agency evaluated Vulcan's waste using
the Vertical and Horizontal Spread
(VHS) model to predict the potential
mobility of the hazardous constituents
found in Vulcan's waste. See 51 FR
16873, May 7, 1986. The Agency also
evaluated the total concentrations of
benzene, toluene, and xylene (derived
from mass-balance demonstrations)
provided by BFG in support of its
petition and determined that these
organic constituents, if present in the
petitioned waste, would not pose a
threat to human health and the
environment, Specifically, the Agency
evaluated BFG's waste using the VHS
model and Organic Leachate Model
(OLM) to predict the potential mobility
of these organic constituents potentially
found in BFG's waste. Based on this
evaluation, the Agency determined that
these constituents, if present, would not
leach and migrate at concentrations
above the health-based levels used in
delisting decision-making. See 53 FR
49680, December 9, 1988, for a more
detailed explanation of why EPA
proposed to grant BFG's petition for its
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brine purification muds and saturator
insolubles when treated using the
“Vulcan technology.”

2. Agency Response to Public Comments

The Agency received comments on
the proposed rule from two interested
parties. One commenter supported the
Agency's proposed decision to exclude
BFG'’s brine purification muds and
saturator insolubles. The second
commenter opposed the Agency's
proposed decision, The comments made
by the two interested parties are
discussed below.

Petition-Specific Comments

One commenter opposed the Agency's
proposal to grant BFG an exclusion for
the reasons discussed below.

The commenter stated that EPA listed
K071 wastes as hazardous based
primarily on the waste's “significant
concentrations” of mercury. The
commenter therefore believed that a
specific K071 waste could not be
delisted without consideration of the
mercury concentrations. The commenter
also believed that, in the context of
upfront delisting, a petitioner should
offer a reasonable projection as to the
constituent concentrations expected in
the treated waste and a basis for such a
projection. The commenter therefore
reasoned that because the proposed rule
contained no information regarding the
concentrations of total mercury and the
other non-listed constituents in the
treated waste, EPA's granting of this
petition would be inconsistent with the
Agency's own rules.

The Agency agrees that the presence
in K071 wastes of significant
concentrations of mercury was one of
the reasons for listing K071 wastes as
“I' (toxic) wastes. See 40 CFR
§ 261.11(a)(3)(ii) and “Background
Document, Resource Conservation and
Recovery Act, Subtitle C, Hazardous
Waste Management, Section 3001,
Identification and Listing of Hazardous
Waste," 1980. The Agency, however,
believes that the data presented in the
Background Document broadly
characterize the physical/chemical
nature of brine purification muds and
that these data are not representative of
the physical/chemical nature of BFG's
treated brine purification muds and
saturator insolubles (ie., BFG's waste,
unlike those wastes characterized in the
Background Document, will be subjected
to a chemical washing step to reduce the
total concentration of mercury).
Furthermore, the maximum
concentration of total mercury present
in BFG's untreated wastes (26.5 mg/kg)
is seven times lower than the average
level of total mercury found in KO71

wastes (200 mg/kg) and is more than 75
times less the maximum level of
mercury found in K071 wastes (2,000
mg/kg). See Background Document,
page 8,

The Agency also agrees that, in the
context of upfront delistings, the
petitioner should provide a reasonable
projection of the levels of constituents in
the petitioned waste. The Agency,
however, disagrees with the
commenter's claim that the petitioner
did not provide a reasonable projection
as to the concentrations of total mercury
in the treated waste. Specifically, the
petitioner provided a worst-case
projection of the level of total mercury
using the maximum concentration of
total mercury in the untreated waste.
The petitioner also referenced the levels
of total mercury reported by Vulcan for
both its untreated and treated wastes
(see 53 FR 49683, December 9, 1988). The
Agency considered these data as well as
all other relevant data in issuing this
final rule.

The Agency also disagrees with the
commenter's claim that the proposed
notice failed to provide any information
regarding total constituent levels for the
non-listed constituents in the petitioned
waste. Specifically, the Agency cited the
petitioner’s reliance on Vulcan's results
from total constituent analyses
performed for all the EP toxic metals,
nickel, and cyanide (previously
published on May 7, 1986, 51 FR 16872).
See 53 FR 49683, December 9, 1988.

The Agency does not believe that
BFG's wastes (both untreated and
treated) exhibit significant total
concentrations of mercury. Specifically,
EPA based its conclusion that the waste
would not contain significant
concentrations of total mercury on: (1)
the maximum total concentration of
mercury exhibited by the untreated
waste, and (2) the data on total mercury
in Vulcan's untreated and treated
wastes, The “Vulcan technology"
actually removes mercury from the
waste; therefore, the treated waste
would exhibit levels of total mercury
below those exhibited by the untreated
waste [i.e., the analysis of the total
mercury levels in the untreated waste
serves as a worst-case analysis of the
total mercury levels exhibited by the
treated waste). The Agency also expects
that the levels of total mercury to be
found in BFG's waste will be similar to
the levels exhibited by Vulcan's wastes
due to the similarities in raw materials
and manufacturing processes, and the
use of identical treatment processes.

Last, the Agency disagrees with the
commenter's claim that granting an
exclusion in the apparent absence of
total constituent data would be

inconsistent with the Agency's own
rules. EPA notes that the petitioner did
provide data for total constituents (see
above). However, in the context of
upfront delisting, the petitioner may not
always be in the position to provide
analytical data characterizing the waste
intended to be generated. The Agency
encourages the use of upfront delisting
petitions in these cases, because they
have the advantage of allowing the
applicant to know what treatment levels
for constituents should be sufficient to
render specific wastes non-hazardous,
before investing in new or modified
waste treatment systems. As in this
case, the upfront delisting petition was
processed concurrently during
construction activities; therefore, the
new/modified treatment system will be
capable of producing wastes that are
considered non-hazardous sooner than
otherwise would be possible. At the
same time, conditional batch testing
requirements to collect and submit data
verifying that the delisting levels are
achieved by the fully operational
treatment system will maintain the
integrity of the delisting decision and
will ensure that only non-hazardous
wastes are removed from Subtitle C
control,

The Agency also does not believe that
the wastes, when treated using the
“Vulcan technology” present a potential
threat to human health or the
environment. The commenter's
conclusion that the treatment residues
contained significant concentrations of
total mercury and thus, represented a
potential (yet unspecified) risk to human
health and the environment, was based
on the comparison of the maximum total
mercury concentration of 26.5 mg/kg in
BFG's untreated wastes to the range of
0.02 mg/kg to 0.5 mg/kg total mercury
generally found in soils. In delisting
evaluations, the Agency does not
typically consider site-specific factors,
including the background concentrations
of the constituents of concern. Rather,
the Agency evaluates the characteristics
of the waste. EPA notes that both the
mercury and other metals BFG's treated
wastes will be tightly bound within the
waste matrix. The Agency's conclusion
that the inorganic constituents of
concern (both listed and unlisted) would
be bound in the waste matrix and not
available for leaching is supported by
the results of the EP leachate analyses
provided by Vulcan. See 51 FR 16872,
May 7, 1986. Therefore, the Agency
believes that the levels of both mercury
and the other metals present in BFG's
treated wastes should not pose a threat
to either human health or the
environment.
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EPA normally evaluates the potential
mobility of the treated wastes using the
maximum EP leachate concentrations
and the vertical and horizontal spread
(VHS) model. In the context of upfront
delistings, a treated waste has not been
generated. As a result, the Agency used
the predicted dilution factor {calculated
using the VHS model and BFG's
projected maximum annual waste
volume) and the appropriate health-
based levels to back-calculate maximum
allowable levels of all the EP toxic
metals, nickel, and cyanide, The VHS
model analysis provides a conservative
and reasonable worst-case evaluation of
the waste's effect on the underlying
aquifer. The Agency, therefore, belicves
that the maximum allowable EP levels
obtained from this analysis are
protective of human health and the
environment. See 53 FR 49684, December
9, 1888, for a description of the modeling
anzlysis of BFG's waste.

Furthermore, in delisting evaluations,
EPA cansiders all the factors for which
the waste was listed, as well as factors
other than those for which the waste
was originally listed, that could cause
the waste to be hazardous. See 42 US.C,
6921(f). For this specific wastestream,
hased on the above discussion, EPA
does not believe that any other factors,
including elevated total constituent
concentrations of the listed and non-
listed inorganic constituents of concern,
could cause this wastestream to present
a hazard to human health and the
environment.

The commenter asserted that the
Agency based its evaluation exclusively
on the “worst-case scenario” of land
disposal and that the proposed rule
provides no basis for determining if the
waste would be hazardous under other
mismanagement scenarios. The
commenter believed that EPA should
not exclusively rely on the leachable
levels of hazardous constituents. The
commenter cited a statement by the
Agency contained in the Background
Document for K071 wastes which
suggested that EP leachate results are
not determinative in making a delisting
determination. The commenter also
believed that the Agency did not
consider waterborne and airborne
dispersal of the waste.

The commenter used the agency's
previous statement that “EP leachate
results are certainly relevant, although
not determinative, in making a delisting
determination” out of context, See
Background Document, Comment
Response Section, page 20. Specifically,
the Background Document was referring
to the use of the EP toxicity test ta
define the level of leachable mercury at

which a waste is a characteristic
hazardous waste. The point made in the
Background Document was that K071
waste should not necessarily be delisted
merely because the waste exhibits EP
leachate concentrations below the
characteristic level (0.2 mg/}). (This
interpretation is confirmed by the
Federal Register notice cited in the
Background Document (45 FR 33111-
33112, May 19, 1880) which is a
discussion of the EP toxicity test as a
method for defining characteristic
wastes.) The level of leachable mercury
established in the exclusion for BFG
(0.0126 mg/1) is much lower than the
level of leachable mercury that defines a
characteristic waste (0.2 mg/1). As
discussed below, EPA believes that such
wasles that meet this delisting level
{and the levels for other constituents
referenced in this rule) are justifiably
non-hazardous.

With regard to possible airborme
dispersal, the Agency believes that the
commenter's concern is unfounded. The
Agency believes that direct contact from
airborne exposure to hazardous
contaminants from BFG’s waste is not
probable because BFG's untreated
waste will be regulated as a hazardous
waste, thus releases of the untreated
waste to the atmosphere should be
controlled. Additionally, due to the
physical nature of BFC's treated waste
{i.e., approximately 35 percent water),
the Agency believes that direct contact
from airborne exposure to hazardous
contaminants from the treated wasts is
unlikely.

With regard to waterborne dispersal
of the waste, it is important to first note
that BFG's waste will be handied as
hazardous until it is treated using the
“Vulcan technology.” Also, the VHS
model analysis described in the
proposal shows that leachate from the
treated waste that travels through
ground water will not exceed health
based levels. The Agency acknowledges
that it may also be possible for surface
water runoff to transport contaminants
from the treated waste to a nearby
surface water body. However, the
Agency does not believe that analysis of
such overland transport of contaminants
as a reasonable exposure route for the
petitioned waste would compel a
different result for this petition. As
described in the proposed rule, the
Agency believes that landfill disposal is
a reasonable worst-case management
scenario for BFG's waste.
Contamination of surface water might
occur, therefore, through runoff from the
petitioned waste. However, EPA
believes that the concentrations of any
hazardous constituents in that runoff

will tend to be lower than the levels in
the EP leachate analyses reported in the
proposal due to the acidic medium of the
EP test. Furthermore, any transported
constituents would be further diluted in
the surface water body.

Finally, the Agency believes that, in
general, the leachate derived from this
treated waste will not directly entera
surface water body without first
traveling through the saturated
(subsurface) zone where dilution and
attenuation of hazardous contituents
may occur. The VHS model takes this
saturated zone into account as it
predicts the ultimate fate and transport
of hazardous constituents.

Conditional Testing and Reporting
Requirements

One commenter believed that EPA
should modify the wording of conditions
(1), (2)(A), and (2)(B) to require BFG to
also analyze for total concentrations of
mercury.

The Agency disagrees with the
commenter. The Agency expects that
this waste will be disposed of in a
municipal landfill, where soil conditions
would be mildly acidic. The EP
extraction procedure is the most
appropriate analytical tool to evaluate
the potential leachability of this waste
in an acidic environment, For this waste,
EPA believes that continued evaluation
of the EP leachable concentrations as
required by the conditions of this
exclugion will be adequate to protect
human health and the environment.
Furthermore, the Agency has not
developed a health-based delisting
standard regulating the total constituent
concentration of mercury. To require
BFG to continually monitor for the total
constituent concentration of mercury
will not ensure further protection of
human health or the environment.

Another commenter believed that EPA
should clarify the wording cf conditions
(1), (2){A), and (2}(B) to require that
representative samples be collectad
according to the procedures specified in
“Test Methods for Evaluating Solid
Wastes: Physical/Chemical Methods,”
U.S. EPA, Office of Solid Waste and
Emergency Response, Publication SW-
846 (third edition), November 1988. The
Agency agrees with the commenter and
has modified these conditions
accordingly.

The same commenter stated that
proposed conditions (4){A) and (4)(B)
allowing BFG to discontinue the
sampling and analyses requirements of
conditions (2)(A) and (2)(B) were
inappropriate. Rather, the commenter
believed that EPA should require BEG to
periodically sample the brine
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purification muds and saturator
insolubles on a quarterly basis for one
or two years to ensure that the
constituent concentrations remain fairly
constant.

As discussed in the proposed rule, the
Agency does not believe it is necessary
to require BFG to periodically test its
{reated brine purification muds and
saturator insolubles for any hazardous
constituents, except for mercury. See 53
FR 48686, December 9, 1988. The
exclusion only covers wastes generated
from processes covered by the original
demonstration. BFG would require a
new exclusion if its manufacturing or
treatmen! processes are altered. As a
result, wastes containing either new or
increased levels of hazardous
constituents would not be covered by
the exclusion. Mcre importantly, EPA
believes that it is unlikely for either new
or increased levels of hazardous
constituents to be found in BFG's waste
without BFG modifying either its
manufacturing or treatment processes.

The Agency originally proposed
conditions {2)(A) and (2)(B) to require
BFG to collect weekly composite
samples of the mercury brine
purification muds and saturator
insolubies, respectively. See 53 FR 49685
and 49687, December 9, 1988. The
Agency, however, intended to require
BFG to collect weekly composite
samples of the treated brine purification
muds and {reated saturator insolubles
since these wastes were the subject of
BFG'’s petition. The proposed conditions
do not specifically require the collection
and analyses of treated batches. EPA,
therefore, is clarifying conditions (2){(A)
and (2}(B) to specifically require BFG to
collect weekly composite samples of the
{reated mercury brine purification muds
and lreated saturator insolubles,
respectively.

Lastly, the Agency elected to modify
the reporting reguirements associated
with this exclusion. Specifically, the
Agency no longer believes it is
necessary to require the petitioner to
submit the analytical results obtained
from conditions (1), (2)(A), and (2)(B)
every 90 days. Rather, the Agency is
requiring BFG to only submit the
analytical results, including quality
control data, generated through
condition (1) within 90 days. In addition,
BFG is now required to compile and
store on-site for a minimum of three
years, the analytical data, including
quality control information, obtained
from subsequent testing analyses, as
required, by conditions (2)(A) and (2)(B).
The Agency realized thal requiring the
petitioner to submit these analytical
data every 90 days would place an

undue burden on both the petitioner and
EPA. In addition, the Agency, may at
any time, either visit the facility for
inspection purposes or request the
petitioner to report these data.
Therefore, the Agency is maintaining the
same level of protection without
requiring the petitioner to report these
analytical data every 80 days.

The Agency, therefore, has
restructured the proposed conditions.
The Agency has not reduced the
requirements, other than as discussed
above. The testing conditions of this
exclusion now read:

(1) Initial Testing

During the first four weeks of full-scale
operation, BFG must do the following:

(A) Collect representative grab samples
from every batch of the lreated mercury brine
purification muds and treated saturator
insolubles on a daily basis and composite the
grab samples to produce two separate daily
composite samples (one of the treated
mercury brine purification muds and one of
the treated saturator insolubles). Prior to
disposal of the treated batches, the two daily
composite samples must be analyzed for EP
leachate concentration of mercury. BFG must
report the analytical test data, including all
quality control data, within 90 days after the
treatment of the first full-scale batch.

(B) Collect representative grab samples
from every batch of the treated mercury brine
purification muds and treated saturator
insolubles on a daily basis and composite the
grab samples to produce two separate weekly
composite samples (one of the treated
mercury brine muds and one of the treated
saturator insolubles). Prior to disposal of the
treated batches, the two weekly composite
samples must be analyzed for the EP leachate
concentrations of all the EP toxic metals
(except mercury), nickel, and cyanide (using
distilied water in the cyanide extractions),
and the total constituent concentrations of
reactive sulfide and reactive cyanide. BFG
must report the analytical test data, including
all quality control data, obtained during this
initial period no later than 90 days after the
treatment of the first full-scale batch.

(2) Subsequent Testing

After the first four weeks of full-scale
operation, BFG must do the following:

(A) Continue to sample and test as
described in condition (1)(A). BFG must
compile and store on-site for a minimum of
three years all analytical data and quality
control data. These data must be furnished
upon request and made available for
inspection by any employee or representative
of EPA or the State of Kentucky.

(B) Continue to sample and test as
described in condition (1)(B). BFG must
compile and store on-site for a minimum of
three years all analytical data and quality
control data. These data must be furnished
upon request and made available for
inspection by any employee or representative
of EPA or the State of Kentucky. These
testing requirements shall be terminated by
EPA when the results of four consecutive

weekly composite samples of both the treated
mercury brine muds and treated saturator
insolubles, obtained from either the initial
testing or subsequent testing, show the
maximum allowable levels in condition (3)
are not exceeded and the Section Chief,
Variances Section, notifies BFG that the
requirements of this condition have been
lifted.

(3) If, under condition (1) or (2), the EP
leachate concentrations for chromium, lead,
arsenic, or silver exceed 0.316 mg/l; for
barium exceeds 6.31 mg/l; for cadmium or
selenium exceed 0.063 mg/l; for mercury
exceeds 0.0126 mg/l; for nickel exceeds 3.18
mg/l; for cyanide exceeds 4.42 mg/l; or for
total reactive cyanide or total reactive sulfide
levels exceed 250 mg/kg and 500 mg/ks,
respectively, the waste must either be
retreated until it meets these levels or
managed and disposed of in accordance with
Subtitle C of RCRA.

{4) Within one week of system start-up,
BFG must notify the Section Chief, Variances
Section (see address below) when the full-
scele system is on-line and waste treatment
has begun. All data obtained through
condition (1) must be submitted to the
Section Chief, Variances Section, PSPD/OSW
(08-343), U.S. EPA, 401 M Street, SW.,
Washington, DC 20460 within the time period
specified in condition (1). At the Section
Chief's request, BFG must submit any other
analytical data obtained through condition
(2) to the above address, within the time
period specified by the Section Chief, * * *

EPA's Modeling Approach

One commenter objected to EPA’s use
of the VHS model in analyzing BFG's
treated brine purification muds and
saturator insolubles. The commenter
believed that the VHS model could not
be assumed to predict a reasonable
worst-case when applied to BFG's waste
and may result in significant
underestimation of actual ground-water
concentrations for the two reasons
discussed below.

The commenter believed that the VHS
model cannot accurately predict the
behavior of waste volumes of the
magnitude of BFG's waste stream (6,420
cubic yards). The commenter asserted
that above approximately 2,000 cubic
yards, the VHS model predicts virtually
no further reduction in the expected
dilution. The commenter noted that EPA
has previously stated: “Since the
quantity of leachate from a larger
quantity of waste will be greater, the
[VHS] model predicts that a large waste
volume will tend to have a greater
impact on an underlying aquifer' and
“waste in excess of 2,000 cubic yards
probably would have a greater than
predicted impact at the compliance
point.” See 50 FR 48886, 48899,
November 27, 1985.

The initial version of the VHS model,
presented on February 26, 1985,
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calculated dilution factors ranging from
10 to 50, with the minimum dilution
factor (ie., 10) resulting ut a waste
volume approaching approximately
2,000 cubic yards. See 50 FR 7896. On
November 27, 1985, the Agency both
modified the values used for several of
the VHS model variables and responded
to public comments regarding the
February 26, 1985 model. See 50 FR
48896. The November 27, 1985 version
(present version) of the VHS model
calculates dilution factcrs ranging from
6.3 to 32.3. In the present version, thes
calculated dilution factor steadily falls
as the waste volume increases from 475
cubic yards, with the minimum dilution
factor resulting at waste volumes equal
to, or exceeding 8,000 cubic yards.

Unfortunately, the Agency’s
November 27, 1985, notice (cited by the
commenter) failed to consistently reflect
both the technical modifications made
to the VHS model computer code and
the resulting change in the range of
calculated dilution factors. Due to the
technical modifications incorporated
into the final version that is now being
used, the statement noted by the
commenter, that the VHS model predicts
virtually no further dilution above a
waste volume of 2,000 cubic yards, was
an inadvertent error in the text and is
not accurate. Specifically, the present
version cf the model predicts a dilution
factor of 8.98 for 2,000 cubic yards and a
dilution factor of 6.31 for BFG's waste
volume (6,420 cubic yards). The Agency
continues to believe that the VHS model
performs a reasonable, worst-case
analysis and provides dilution factors
that are fully protective of human health
and the environment.

The commenter also believed that the
VHS model, as applied, considered the
impact of only cne year of waste
disposal, rather than the cumulative
impact of continuing disposal of BFG's
waste. The commenter noted that after a
decade of such generation, the total
amount of waste would exceed the VHS
model’s upper limit by more than 30-
fold. The commenter also stated that
nowhere in the development of the VHS
model does EPA justify the use of an
annual, rather than cumulative, waste
quantity as the appropriate input into
the VHS model. Nor did the commenter
see any puossible justification for such an
application of the model.

First, the Agency believes that the
commenter is incorrect in concluding
that a decade of waste generation would
vield a waste volume that exceeds the
VIS model upper limit by 30-fold. The
VHS model does not have an "upper
limit", but rather incorporates a sliding-
scale which allows the Agency to take

into account the different impact that
vaiious waste volumes would have on
ground water. As stated above, the VHS
model calculates the maximum and
minimum dilution factors at waste
volumes of less than, or equal to 475
cubic yards and equal to, or greater than
8,000 cubic yards, respectively. Thus, as
the waste volume increases above 8,000
cubic yards or even 64,240 cubic yards
(10 years X 6,420 cubic yards/year), the
dilution factor calculated by the VHS
model would be 6.3, The reason that the
dilution factor remains constant after
the waste volume exceeds 8,000 cubic
yards is a function of the assumptions
made in the disposal unit dimensions for
the VHS model. For a discussion of the
assumptions made in the disposal unit
dimensions for the VIS model, see 53
FR 48200, November 27, 1985.

The commenter also is incorrect in
stating that the Agency has not justified
the use of annual waste volumes,
instead of cumulative waste volumes.
The Agency previously stated that EPA
will use either the volume of the waste
generated by the facility annually or the
voiume of waste discarded at the time of
disposal, if the waste is disposed of less
than once a year. See 50 FR 7899,
February 26, 1685. The Agency considers
the use of annual or one-time waste
volumes to be sufficiently conservative
since it is a reasonable worst-case for a
petitioner to dispose of one year's
accumulated volume of waste in a single
landfill cell at one time. Based on
routine landfill management practice,
however, EPA believes that it is
unreasonable to assume, even in a
worst-case scenario, one-time disposal
of waste continuously generated over
ten years into the same landfill cell.
Specifically, wastes continuously
generated are not disposed of in the
same landfill cell. Rather, continuously
generated wastes (if disposed of at the
same landfill) are periodically disposed
of and, as such, are distributed
throughout the entire landfill, as the
landfill is filled.

The Agency believes that periodic
disposal of a continuously generated
waste over the course of time (e.g., ten
years) would likely increase mixing (/.e.,
dilution) of the petitioned waste with
other non-hazardous wastes and fill
material (e.g., native soils) at the
Subtitle D landfill. Subsequently, due to
this long-term mixing, the wastes effect
on the underlying aquifer would be
reduced. The Agency, therefore, believes
its assumption that the annual waste
volume is disposed in the same landfill
cell is a reasonable worst-case and is
protective of human health and the
environment. The Agency, however, will

continue to use the total volume when
the petitioner is attempting to obtain a
“one-time" delisting for waste no longer
generated.

3. Final Agency Decision

For the reasons stated in the proposal,
the Agency believes that BFG’s brine
purification muds and saturator
insolubles, when both are treated using
the “Vulcan technology” and subject to
the verification testing requirements
specified in the exclusion, should be
excluded from hazardous waste control.
The Agency, therefore, is granting a final
conditional exclusion to BF Goodrich
Intermediates Company, located in
Calvert City, Kentucky, for its treated
brine purification muds and saturator
insolubles, described in its petition as
EPA Hazardous Waste No. K071. The
exclusion applies only to the processes
and waste velumes covered by the
original demonstration. The facility
would require a new exclusion if either
its manufacturing or treatment processes
are significantly altered such that an
adverse change in waste composition or
increase in waste volume occurred.
Accordingly, the facility would need to
file 2 new petition for the altered waste.
The [acility must treat waste generated
from changed processes as hazardous
until a new exclusion is granted.

Although management of the waste
covered by this petition is 1elieved from
Subtitle C jurisdiction, the generator of a
delisted waste must either treat, store,
or dispose of the waste in an on-site
facility, or ensure that the waste is
delivered to an off-site storage,
treatment, or disposal facility, either of
which is permitted, licensed, or
registered by a State to manage
municipal or industrial solid waste.
Alternatively, the delisted waste may be
delivered to a facility that beneficially
uses or reuses, or legitimately recycles
or reclaims the waste, or treats the
waste prior to such beneficial use, reuse,
recycling, or reclamation.

II1. Limited Effect of Federal Exclusion

The final exclusion being granted
today is being issued under the Federal
(RCRA) delisting program. States,
however, are allowed to impose their
own, non-RCRA regulatory requirements
that are more stringent than EPA’s,
pursuant to § 3009 of RCRA. These more
stringent requirements may include a
provision which prohibits a Federally-
issued exclusion from taking effect in
the State. Since a petitioner’s waste may
be regulated under a dual system (i.2,
both Federal (RCRA) and State (non-
RCRA) programs), petitioners are urged
to contact their State regulatory
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authority to determine the current status
of their wastes under State law.

1V. Effective Date

This rule is effective upon publication
in the Federal Register. The Hazardous
and Solid Waste Amendments of 1984
amended Section 3010 of RCRA to allow
rules to become effective in less than six
months when the regulated community
does not need the six-month period to
come into compliance. That is the case
here because this rule reduces, rather
than increases, the existing
requirements for persons generating
hazardous wastes. In light of the
unnecessary hardship and expense that
would be imposed on this petitioner by
an effective date six months after
promulgation and the fact that a six-
month deadline is not necessary to
achieve the purpose of Section 3010,
EPA believes that this rule should be
effective immediately upon
promulgation. These reasons also
provide a basis for making this rule
effective upon publication in the Federal
Register, under the Administrative
Procedures Act, pursuant to 5 U.S.C.
553(d).

V. Regulatory Impact

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This rule to grant an exclusion
is not major since ils effect is to reduce

the overall costs and economic impact
of EPA's hazardous waste management
regulations, This reduction is achieved
by excluding waste generated at a
specific facility from EPA’s lists of
hazardous wastes, thereby enabling the
facility to treat its waste as non-
hazardous. There is no additional
economic impact, therefore, due to
today's rule.

VI. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.8.C. 601-612, whenever an
agency is required to publish a general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis which
describes the impact of the rule on small
enlities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). The Administrator or
delegated representative may certify,
however, that the rule will not have a

VII. Paperwork Reduction Act

Information collection and
recordkeeping requirements associated
with this final rule have been approved
by the Office of Management and
Budget (OMB) under the provisions of
the Paperwork Reduction Act of 1980
(Pub. L. 96-511, 44 U.S.C. 3501 et seq.)
and have been assigned OMB Control
Number 2050-0053.

List of Subjects in 40 CFR Part 261

Hazardous malerials, Waste
treatment and disposal, Recycling.
Dated: August 7, 1989.
Jeffery D. Denit,
Deputy Director; Office of Solid Waste.
For the reasons set out in the
preamble, 40 CFR Part 261 is amended
as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

significant economic impact on a

substantial number of small entities.
This amendment will not have an

adverse economic impact on small

entities since its effect will be to reduce

the overall eosts of EPA's hazardous

waste regulations and is limited to one
facility. Accordingly. I hereby certify

that this regulation will not have a
significant economic impact on a
substantial number of small entities.
This regulation, therefore, does not

require a regulatory flexibility analysis.

1. The authority citation for Part 261
continues to read as follows:

Authority: Secs. 1008, 2002(a), 3001, and
3002 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended (42 U.S.C.
6905, 6912(a), 6921, and 6922).

2. In Table 2 of Appendix IX, add the
following wastestream in alphabetical
order:

Appendix IX—Wastes Excluded Under
§§ 260.20 and 260.22

TABLE 2.—WASTES EXCLUDED FROM SPECIFIC SOURCES

Facility

Address

Waste description

BF Goodrich Intermediates Company, INC. ... Calvert City, Kentucky ....

Brine purification muds and saturator insolubles (EPA Hazard-

ous Waste No. K071) after August 18, 1989. This exclusion is
conditional upon the collection and submission of data ob-
tained from BFG's full-scale treatment system because BFG's
oniginal data was based on data presented by another peti-
tioner using an identical treatment process. To ensure that
hazardous constituents are not present in the waste at leveis
of regulatory,concern once the full-scale treatment facility is
in operation, BFG must implement a testing program, All
sampling and analyses (including quality conirol procedures)
must be performed according to SW-846 procedures. This
testing program must meet the following conditions for the
exclusion 10 be valid:

(1) Initial Testing: During the first four weeks of full-scale

operation, BFG must do the following:

(A) Collect representative grab samples from every batch of the

treated mercury brine purification muds and treated saturator
insolubles on a daily basis and composite the grab samples
to produce two separate daily composite samples (one of the
treated mercury brine purification muds and one of the treated
saturator insolubles). Prior to disposal of the treated balches,
two daily composite samples must be analyzed for EP leach-
ate concentration of mercury. BFG must report the analytical
test data, including all quality control data, within 80 days
after the treatment of the first full-scale batch.
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TABLE 2 —WASTES EXCLUDED FROM SPECIFIC SOURCES—Continued

Facility

Waste description

[FR Doc. 89-19464 Filed 8-17-89; 8:45 am]|
BILLING CODE 6560-50-M

(B) Collect representative grab samples from every batch of the
treated mercury brine purification muds and treated saturator
insolubles on a daily basis and composite the grab samples
to produce two separate weekly composite samples (one of
the treated mercury brine muds and one of the treated
saturator insolubles). Prior to disposal of the treated batches,
two weekly composite samples must be analyzed for the EP
leachate concentrations of all the EP toxic metals (except
mercury), nickel, and cyanide {using distilled water in the
cyanide extractions), and the total constituent concentrations
of reactive sulfide and reactive cyanide. BFG must report the
analytical test data, including all quality control data, oblained
during this initial period no later than 90 days after the
treatment of the first full-scale batch.

(2) Subsequent Testing: After the first four weeks of full-scale
operation, BFG must do the foliowing:

(A) Continue to sample and test as described in conditicn
(1)(A). BFG must compile and store on-site for a minimum of
three years all anaiytical data and quality control data. These
data must be furnished upon request and made available for
inspection by any employee or representative of EPA or the
State of Kentucky.

(B) Continue to sample and test as described in condition
(1)(B). BFG must compile and store on-site for a minimum of
three years all analytical data and quality control data. These
data must be furnished upon request and made available for
inspection by any employee or representative of EPA or the
State of Kentucky. These lesting requirements shall be termi-
nated by EPA when the results of four consecutive weekly
composite samples of both the treated mercury brine muds
and treated saturator insolubles, obtained from eithar the
initial testing or subsequent testing, show the maximum allow-
able levels in condition (3) are not exceeded and the Section
Chief, Variances Section, notifies BFG that the requirements
of this condition have been lifted.

(3) if, under condition (1) or (2), the EP leachate concentrations
for chromium, lead, arsenic, or silver exceed 0.316 mg/f; for
barium exceeds 6.31 mg/l; for cadmium or selenium exceed
0.063 mg/l; for mercury exceeds 0.0126 mg/l, for nickel
exceeds 3.16 mg/l; for cyanide exceeds 4.42 mg/l; or for
total reactive cyanide or total reactive sulfide levels exceed
250 mg/kg and 500 mg/kg, respectively, the waste must
either be retreated until it meets these levels or managed and
disposed of in accordance with subtitie C of RCRA.

(4) Within one week of system start-up, BFG must notify the
Section Chief, Variances Section (see address below) when
the full-scale system is on-ine and waste treatment has
bagun. All data obtained through condition (1) must be sub-
mitted to the Section Chief, Variances Section, PSPD/OSW
(0S-343), US. EPA, 401 M Street, SW., Washington, DC
20460 within the time period specified in condition (1). At the
Section Chief's request, BFG must submit any other analytical
data obtained through condition (2) to the above address,
within the time period specified by the Saction Chief. Failure
to submit the required data will be considersd by the Agency
sufficient basis to revoke BFG's exclusion to the extent
directed by EPA. All data must be accompanied by the
following certification statement:

“Under civil and criminal penaity of law for the making or
submission of false or fraudulent statements or representa-
tions (pursuant to the applicable provisions of the Federal
Cede which include, but may not be limited to, 18 US.C.
§ 6928), | certify that the information contained in or accom-
panying this document is true, accurate and compiate.

As to the (those) identified section(s) of this document for which
| cannot personally verify its (their) truth and accuracy, |
certify as the company official having supervisory responsibil-
ity for the persons who, acting under my direct instructions,
made the verification that this information is true, accurate
and complete.

in the event that any of this information is determined by EPA in
its sole discretion to be false, inaccurate or incomplete, and
upon conveyance of this fact to the company, | recognize and
agree that this exclusion of wastes will be void as if it never
had effect or to the extent directed by EPA and that the
company will be liable for any actions taken in contravention
of the company's RCRA and CERCLA obligations premised
upon the company's reliance on the void exclusion."
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FEDERAL MARITIME COMMISSION
46 CFR Parts 552 and 553

Financial Reports by Common Carriers
in the Domestic Offshore Trades

AGENCY: Federal Maritime Commission,
ACTION: Final rule.

suMMARY: The Federal Maritime
Commission is amending its regulations
with respect to financial reports by
vessel operating common carriers (46
CFR part 552) and non-vessel-operating
common carriers (46 CFR part 553) to
reflect revised Office of Management
and Budget ("OMB") information
collection control numbers.

EFFECTIVE DATE: August 18, 1989.

FOR FURTHER INFORMATION CONTACT:
Robert G. Drew, Director, Bureau of
Domestic Regulation, Federal Maritime
Commission, 1100 L Street NW.,,
Washington, DC 20573, (202) 523-5796.

SUPPLEMENTARY INFORMATION: Section
3507(f) of the Paperwork Reduction Act
of 1980, Public Law 96-511, requires that
agencies display a current control
number assigned by the Director of the
OMB for each agency information
collection. This Final Rule amends 46
CFR parts 552 and 553 to display the
current control numbers of these
particular Commission information
collection requirements.

Therefore, pursuant to 5 U.S.C. 553,
sections 18(a), 21 and 43 of the Shipping
Act, 1916 (46 U.S.C. app. 817(a), 820 and
841a), and sections 1, 2, 3(a), 3(b), 4 and
7 of the Intercoastal Shipping Act, 1933
(46 U.S.C. app. 843, 844, 845, 845a and
847), the Federal Maritime Commission
amends parts 552 and 553 of title 46 of
the Code of Federal Regulations as
follows:

PART 552~{AMENDED]

1. The authority citation for part 552
continues to read:

Authority: 5 U.S.C. 553; 46 U.S.C. app.
817(a), 820, B41a, B43, 844, 845, 845a, and 847,

2. Section 552.91 is revised to read:

§552.91. OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

The information collection
requirements contained in this part have
been approved by the Office of
Management and Budget (OMB) in
accordance with 44 U.S.C. chapter 35
and have been assigned OMB control
number 3072-0008.

PART 553—[AMENDED]

3. The authority citation for part 553
continues to read:

“Authority: 5 U.S.C. 553; secs. 18(a), 21 and
43 of the Shipping Act, 1916 {46 U.S.C. app.
817(a), 820, 841a); secs. 1, 2, 3{a), 3(b). 4 and 7
of the Intercoastal Shipping Act, 1933 (46
U.S.C. app. 843, 844, 845, 845a and 847).

4. Section 553.91 is revised to read:

§553.91 OMB control numbers assigned

pursuant to the Paperwork Reduction Act.
The information collection

requirements contained in this part have

been approved by the Office of

Management and Budget (OMB]) in

accordance with 44 U.S.C. chapter 35

and have been assigned OMB control

number 3072-0031.

By the Commission.

Joseph C. Polking,

Secretary.

|FR Doc, 89-19407 Filed 8-17-89; 8:45 am]

BILLING CODE 6730-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 88-388; RM-6374]

Radio Broadcasting Services;
Glencoe, AL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

sumMmARY: This document allots FM
Channel 226A to Glencoe, Alabama, as
that community’s first local broadcast
service, in response to a petition for rule
making filed by Bill Dunnavant. See 53
FR 32633, August 26, 1988. Coordinates
utilized for Channel 226A at Glencoe are
33-56-44 and 85-52-19. With this action,
the proceeding is terminated.

pATES: Effective September 25, 1989;
The window period for filing
applications on Channel 226A at
Glencoe, Alabama, will open on
September 26, 1989, and close on
October 26, 1989.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
634-6530.

SUPPLEMENTRY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 88-388,
adopted July 28, 1989, and released
August 11, 1989. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW,
Washington, D.C. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW, Suite
140, Washington, DC. 20037.

List of Subjects in 47 CFR Part 73
Radio Broadcasting.

PART 73—{AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments is amended under Alabama,
by adding Glencoe, Channel 226A.
Federal Communications Commission.

Karl A. Kensinger,

Chief. Allocations Branch. Policy and Rules
Division, Mass Media Bureau.

|FR Doc. 89-19312 Filed 8-17-89; 8:45 am|]
BILLING CODE 6712-01-M !
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity 1o participate in the rule
making prior to the adoption of the final
rules.

_—

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 910
[FV-89-094-PR]

Expenses and Assessment Rate for
Lemons Grown in California and
Arizona

AGENCY: Agricultural Marketing Service.
ACTION: Froposed myle.

summaRY: This proposed rule would
authorize expenditares and establish an
assessment rate under Marketing Order
No. 910 for the 1989-90 fiscal year
established under the lemon marketing
order. This action is needed for the
Lemon Adniinistrative Committee
(Committee), the agency responsible for
the local administration of the order, to
incur operating expenses during the
1989-20 fiscal year and to collect funds
during that year to pay those expenses.
This would facilitate program
operations. Funds to administer this
program are derived from assessments
cn handlers.

DATES: Comments must be received by
Augus! 28, 1989,

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, F&V, AMS, USDA, P.0O. Box
96456, Room 2525-8, Washington, DC
20090-6456. All comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be made
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Beatriz Rodriguez, Marketing Specialist,
Marketing Order Administration Branch,
&V, AMS, USDA, P.O. Box 964586,
Room 2524-S, Washington, BC 20090~
6456; telephone: {202) 447-5120.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement

and Order No. 910 [7 CFR Part 910], both
as amended, regulating the handling of
lemons grown in California and Arizona.
The marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This propesed rule has been reviewed

. under Executive Order 12291 and

Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein,

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrater of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the:scale of
business subject to such actionsin order
that small businesses will not be unduly
or disproporticnately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action «of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
crientation and compatibility.

There are approximately 85 handlers
of lemons grown in California and
Arizona who are subject to regulation
under the lemon marketing order, end
approximately 2,500 producers of
lemons in the production area. Smail
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having average gross annual revenues
for the last three years of less than
$500,000, and small agricultural service
firms are defined as those whose gross
annual receipts are less than $3,500,000.
The majority of lemon producers and
handlers may be classified as small
entities.

The lemon marketing order requires
that the assessment rate for a particular
fiscal year shall apply to all assessable
lemons handled from the beginning of
such year. An annual budget of
expenses is prepared by the Committee
and submitted to the U.S. Department of
Agriculture for approval. The Committee
consists of handlers, producers, and a
non-industry member. They are familiar
with the Committee's needs and with
the costs for goods, services, and
personnel in their local areas and are
thus in a position to formulate an

appropriate budget. The budget is
formulated and discussed in public
meetings. Thus, all directly affected
persons have an.opportunity te
participate and provide input.

The assessment rate recommended by
the Committee is derived by dividing
anticipated expenses by expected
shipments of lemons. Because that rate
is applied to actual shipments, it must
be established at a rate which will
produce sufficient income to pay the
Committee's expected expenses. The
recommended budget and rate of
assessment is usually acted upon by the
Committee shortly before a season
starts, and expenses are incurred on a
continuous basis. Therefore, the budget
and assessment rate approval must be
expedited so that the Committee will
have funds to pay its expenses.

The Commititee met on July 18, 1989,
and unanimously recommended 1969-90
marketing order expenditures of
$775,000 and an assessment rate of
$0.045 per carton of lemons. In
comparison, 1988-89 marketing year
budgeting expenditures were $734,000
and the assessment rate was $0.045 per
carton. Assessment income for 1989-90
is estimated to total $742,500 based on
anticipated fresh domestic shipments of
16,500,000 cartons of lemons. Other
sources of income, including interest
expected to be received, are estimated
at $22,500. The remaining $10,000, a
projected deficit that might be realized
during the 1989-90 fiscal year, will be
derived from the Committee's reserve.
Additional reserve funds may be used to
meet any deficit in assessment income.

While this proposed action would
impose some additional costs on
handlers, the costs are in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed on to producers. However, these
costs would be significantly offset by
the benefits derived from the operation
of the marketing order. Therefore, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

Based on the foregoing, it is found and
determined that a comment period of
less than 30 days is appropriate because
the budget and assessment rate
approval for the program needs to be
expedited. The Committee needs to have
sufficient funds to pay its expenses,
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which are incurred on a continuous
basis,

List of Subjects in 7 CFR Part 910
Arizona, California, Lemons,

Marketing agreements and orders.
For the reasons set forth in the

preamble, it is proposed that 7 CFR Part
910 be amended as follows:

PART 910—{AMENDED]

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. New § 910.227 is added to read as
follows:

§ 910.227 Expenses and assessment rate.
Expenses of $775,000 by the Lemon
Administrative Committee are
authorized, and an assessment rate of
$0.045 per carton of assessable lemons
is established for the 1989-90 fiscal year
ending July 31, 1990. Unexpended funds
from the 1989-90 fiscal year may be
carried over as a reserve.
Dated: August 15, 1989.
William J. Doyle,
Actling Deputy Director, Fruit and Vegetable
Division.
[FR Doc, 89-19475 Filed 8-17-89; 8:45 am|
BILLING CODE 3410-02-M

7 CFR Part 946
[Docket No. FV-89-084]

Irish Potatoes Grown in Washington;
Proposed Amendment to Exempt
Handlers From Reinspection of U.S.
No. 1 Grade Potatoes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
exempt from reinspection requirements
U.S. No. 1 grade or better potatoes that
are resorted or repacked within 72 hours
of the original inspection, Currently all
inspected potatoes which are repacked
must be reinspected. Exempting high
quality potatoes from reinspection under
specified conditions would lessen the
regulatory burden on handlers and help
to reduce operating costs.

DATES: Comments must be received by
September 5, 1989.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal to: Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, Room
2525-8, Washington, DC 20090-6456.
Three copies of all written material shall

be submitted, and they will be made
available for public inspection at the
office of the Docket Clerk during regular
business hours. All comments should
reference the docket number and the
date and page number of this issue of
the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Robert F. Matthews, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20090-6456, telephone (202) 477-
2431.

SUPPLEMENTARY INFORMATION: This rule
is proposed under Marketing Agreement
No. 113 and Marketing Order No. 946 (7
CFR Part 946), both as amended,
regulating the handling of Irish potatoes
grown in the State of Washington. The
marketing agreement and order are
authorized by the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This proposed rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposal on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 45 handlers
of Washington State potatoes subject to
regulation under the marketing order,
and approximately 475 producers in the
production area. The Small Business
Administration (13 CFR 121.2) has
defined small agricultural producers as
those having annual gross revenue for
the last three years of less than $500,000,
and small agricultural service firms are
defined as those whose gross annual
receipts are less than $3,500,000. The
majority of handlers and producers of
Washington State potatoes may be
classified as small entities.

On June 21, 1989, the State of
Washington Potato Committee
(committee) met and unanimously
recommended amending the handling
regulation to exempt previously

inspected and certified U.S. No. 1 grade
or better potatoes from reinspection
after resorting or repacking if such
potatoes are repacked in the State of
Washington within 72 hours of the
original inspection.

The handling regulation effective
under Marketing Order No. 946 specifies
the quality and other requirements that
must be met in order for potatoes to be
handled. For example, all varieties must
be at least U.S. No. 2 grade or better.
Also, round types must be at least 1%
inches in diameter except that round
reds or yellow fleshed potatoes may be
at least one inch in diameter. Sections
946,60 and 946.336(g) (53 FR 8144)
require potatoes handled in the State of
Washington to be inspected and
certified as meeting these requirements.
Section 946.60(b) of the marketing order
further requires that potatoes that are
regraded, resorted or repackaged be
reinspected prior to shipment.

Potatoes are customarily packed in a
number of different containers of
varying size, type and construction. The
actual container uset is usually
determined by many market factors,
including the preference of the buyer.
Potatoes thal are graded and packed in
a specific container are sometimes
repackaged in different containers in
response to changes in these market
requirements.

The purpose of reinspection is to
ensure that the minimum quality
requirements are met, This action would
be limited to U.S. No. 1 or better
potatoes which would assure a high
quality pack. Requiring reinspection of
these potatoes would be unnecessary to
accomplish the above stated purpose
and therefore constitutes an undue
hardship on handlers under § 946.60(a)
of the order. The committee therefore
recommended that U.S. No. 1 grade or
better potatoes that have been
previously inspected be exempt from the
reinspection requirements of § 946.60(b), -
if repacked by a handling facility in the
State of Washington within 72 hours of
the original inspection. A maximum time
limit of 72 hours would help to ensure
that the quality of repackaged potatoes
would not significantly deteriorate prior
to shipment.

The committee believes that a lot of
U.S. No. 1 grade or better potatoes,
when repacked, would not be of
significantly different quality when
resorted or repacked within 72 hours of
the original inspection. The commitiee
did not, however, recommend permitting
U.S. No. 2 grade potatoes that are
resorted or repackaged to be shipped
without being reinspected. If lots of U.S,
No. 2 grade potatoes were resorted, the
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better quality potatoes in the lot could
be segregated and sold as a higher
grade, while those lower quality
potatoes gorted out of the lot could fail
marketing order requirements even
though officially covered by an original
inspection and certification. The
committee further believes that, in order
to maintain control of regraded
potatoes, this rule should apply only to
potatoes handled by Washington
shippers.

The majority of handlers and growers
that would be affected by this proposed
regulatory change are small entities.
Permitting handlers to repackage No. 1
or better grade potatoes within 72 hours
of the original inspection without
requiring reinspection would have a
positive impact on them by decreasing
ingpection costs. Moreover, reducing
these costs to handlers would tend to
increase returns to growers.

Based on the above, the Administrator
of the AMS has determined that this
action would not have a significant
economic impact on a substantjal
number of small entities.

It is found that a comment period of 15
days is appropriate. The shipping season
has begun and this regulation, if
edopted, should apply to as many
shipments as possible to be of maximum
benefit to producers and handlers. Also,
this action was proposed at a public
meeting in which all affected parties
could participate. All written comments
received within the designated comment
period will be considered before a final
defermination is made on this matter.

List of Subjects in 7 CFR Part 946

Markating agreements and orders,
Potatoes, Washington.

For the reasons set ferth in the
preamble, it is proposed that 7 CFR Part
046 be amended as follows:

PART 946—IRISH POTATOES GROWN
IN WASHINGTON

1. The authority citation for 7 CFR
Part 946 continues to read as follows:;

Authority: Secs. 1-19, 48 Stat. 31. as
amended; 7-L1.S.C. 801-674.

2. Section 946.336 is amended by
&dding a new paragraph (g)(2) as
folows:

§946.308 Hendling regutation.

4 - - * *

(g) LG A

(2) U.S. No. 1 grade or better potatoes
in the State of Washington which are
resorted or repacked within 72 hours of
being inspected and certified are exempt
from reingpection.

Dated: August 15, 1989,
William J. Dayle,
Acting Deputy Director, Fruit and Vegetable
Division.
[FR Doc. 89-19476 Filed 8-17-89; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 33
[Cocket No. 88-ASW-56]

Airworthiness Directives; Sikorsky
Aircraft Model S-81N and S-61NM
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTiON: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to
further amend an airworthiness
directive (AD) that presently requires
periodic inspections for cracks in the
main landing gear (large sponson) truss
assemblies; a one-time hardness test of
the butt-welded lug of sponson truss
components; and replacement of the
components, as necessary, on Sikorsky
Model S-61N and S-61NM series
helicopters. The proposed amendment to
the AD is needed to increase the
compliance times to alleviate difficulties
being encountered in accomplishing the
hardness test and initial fluorescent
penetrant inspections, and to extend the
intervals for repetitive florescent
penetrant inspections. If adopted, the
extended compliance times would
eliminate these undue burdens on
operators and at the same time provide
an equivalent level of safety.

DATES: Comments must be received on
or before October 2, 1889.

ADDRESSES: Comments on the proposal
may be mailed in duplicate to; Regional
Rules Docket. Office of the Assistant
Chief Counsel, FAA, Fort Worth, Texas
76193-0007, or delivered in duplicate to
Office of the Assistant Chief Counsel,
FAA, 4400 Blue Mound Road, Bldg. 3B,
Room 158, Fort Worth, Texas.
Comments must be marked: Docket No.
88-ASW-56. Comments may be
inspected at the above location in Room
158 between the hours of 8 a.m. and 4
p.m. weekdays, except Federal holidays.

The applicable service information
may be obtained from Sikorsky Aircraft,
600 Main Street, Stratford, Connecticut
06601-1381, or may be examined in the
Regional Rules Docket.

FOR FURTHER INFORMATICN CONTACT:
Richard B. Noll, Boston Aircraft

certification Office, Engine and Propeller
Directorate, Aircraft Certification
Service, FAA, 12 New England Park,
Burlington, Massachusetts 01803,
telephone (617) 273-7111.

SUPPLEMENTARY INFORMATICN:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
numberand be submitied in duplicate to
the address specified above. All
communications received on or before
the closing date for comments will be
considered by the FAA before taking
action on the proposed rule. The
proposal contained in this notice may be
changed in light of comments.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All cormments
submitted will be available, both before
and affer the clesing date for comments,
in the Office of Assistant Chief Counsel
for examination by interested persons.
A report summarizing each FAA-public
centact, concerned with the substance
of the proposed AD, will be filed in the
Rules Decket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this motice
must submit a self-addressed, stamped
postcard on which the following
statement is made: Comments to Docket
No. 88-ASW-56. The posteard will be
date/time stamped and returned to the
commenter.

This action proposes to amend
Amendment 39-6131 (54 FR 8512;
February 13, 1989), AD 83-04-01, as
amended by Amendment 39-6279 (54 FR
31505; July 31, 1989), which currently
requires periodic inspections for cracks
in the main landing gear (large spenson)
truss assemblies; a one-time hardness
test of the butt-welded lug of sponson
truss compenents to determine if the
hardness is within an approved range;
and replacement of the components, as
necessary,-on Sikorsky Model S-61N
and S-61NM series helicopters, The one-
time hardness test is applicable to truss
tube assemblies which have buti-welded
end fitting with a lug welded te the end
fitting.

Since issuing Amendment 33-6131 (54
FR 6512; February 13, 1838}, AD 89-04—
01, as amended by amendment 39-6279
(54 FR 31505; july 31, 1988), the FAA has
determined that operators have
encountered difficulty in achieving
accurate hardness readings. Some
operators have elected to remove the
trugs tube assemblies to conduct a
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laboratory-type hardness test, and
others have replaced the affected truss
tube assemblies with serviceable parts,
if available. As a result, the hardness
test has taken more time than
anticipated. In response to these
problems the FAA has determined that
the compliance lime may be extended
without adversely affecting safety,
considering service experience to date.
Therefore, the FAA proposes to further
amend paragraph (a) to extend the
compliance time to 100 hours' time in
service for completing the hardness test.

In addition, the FAA has determined
that operators of a fleet of S-61 series
helicopters have encountered serious
operational difficulties in complying
with the initial [luorescent penetrant
inspections. The inspection has taken
more time than anticipated and
sufficient serviceable spares are not
available to allow immediate
replacement of the parts affected. The
result is that the inspection for the fleet
of 5-61 series helicopters cannot be
conducted on a rotation basis. The FAA
has determined that a compliance time
in terms of number of landings and
increased inspection intervals alleviates
the operators' difficulties while
achieving the same level of safety,
considering all available service
experience to date. Therefore, the FAA
proposes to amend paragraph (b) to
require the initial fluorescent
penetration inspections on the basis of
number of landings and to increase the
intervals in table 1 for the repetitive
inspections.

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12812, it is determined that this proposal
will not have sufficient federalism
implications lo warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
proposed regulation is relieving in
nalure and imposes no additional
burden on any person. Therefore, 1
certify that this action (1) is not a "major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); (3) does
not warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal; and (4) if promulgated, will
not have a significant economic impact,
positive or negatlive, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, and Safety.

The Proposed Amendment

PART 33—AIRWORTHINESS
DIRECTIVES

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of 14 CFR
part 39 of the Federal Aviation
Regulations as follows:

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421, and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.85.

§39.13 [Amended])

2. Section 39.13 is amended by
amending Amendment 39-6131 (54 FR
6512; February 13, 1889), AD 88-04-01,
as amended by Amendment 39-5279 (54
FR 31505; July 31, 1989), by revising
paragraph (a) introductory text; by
revising paragraph (b) introductory text;
and by revising table 1 by inserting'2,500
in place of 500 and 4,700 in place of 2,500
as follows:

Sikorsky Aircraft: Applies to Model S-61N
and S-81NM helicopters certificated in
any category. (Docket No. 88-ASW-56)

* * . * *

(a) Within the next 100 hours' time in
service after the effective date of this AD,
conduct a hardness test of each welded lug of
sponson truss tube assemblies, Part Numbers
(P/N) S6125-51212-4 and 61250-51233-042, aft
lower truss tube assembly—left side, S6125-
51212-5 and 81250-51233-043, aft lower truss
tube assembly—right side: $6125-51214-3 and
61250-51235-041, forward upper truss tube
assembly—Ileft and right side; and 56125~
51214-4 and 61250-51235-042, aft upper truss
tube assembly—left and right side, as
follows:

- * - - -

(b) Prior to the accumulation of 1,000
landings after the effective date of this AD,
and thereafter at intervals not to exceed
those landing intervals stated in table 1,
inspect the sponson truss tube assemblies for
cracks in the locations noted in the table as
follows:

- - . * -

Issued in Fort Worth, Texas, on August 8,
1989,
James D. Erickson,

Acting Manager, Rotoreraft Directorate,
Aircraft Certification Service.
[FR Doc. 89-19427 Filed 8-17-89; 8:45 am|

BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 12

Proposed Customs Regulation
Amendment to the Definition of
Switchblade Knives

AGENCY: U.S. Customs Service.
Department of the Treasury.

ACTION: Proposed rule, solicitation of
comments.

SUMMARY: This document proposes to
amend the Customs Regulations relating
to switchblade knives. Switchblade
knives are prohibited entry into the
United States by the Switchblade Knife
Act. The document clarifies the
definition of switchblade knives and
related materials which are included
within the prohibitions of the Act. It
would also amend the regulations by
including “Balisong" and "ballistic”
knives among the prohibited weapons. It
is Customs position that both the
legislative intent and current definitions
include Balisong knives within the
existing regulatory prohibition. This
position has been expressly upheld in
the courts; however, Customs has
decided to clarify the regulations. The
inclusion of “ballistic’ knives reflects
direct Congressional action. This notice
of proposed rulemaking invites
comments from interested members of
the public which will be reviewed and
considered prior to the publication of a
final rule.

pATE: Comments must be received on or
before October 17, 1889.

ADDRESS: Comments (preferably in
triplicate) may be submitted to and
inspected at the Regulations and
Disclosure Law Branch, U.S. Customs *
Service, Room 2119, 1301 Constitution
Avenue, NW, Washington, DC 20228.
FOR FURTHER INFORMATION CONTACT:
Samuel Orandle, Value, Special
Programs and Admissibility Branch,
Commercial Ruling Division, (202) 566-
5765.

SUPPLEMENTARY INFORMATION:

Background

The Switchblade Knife Act (15 U.S.C.
1241-1245) prohibits the introduction,
manufacture, transportation or
introduction into interstate commerce of
any switchblade knife. To implement the
law, Customs adopted regulations which
followed the legislative language
extremely closely (19 CFR 12.95-12.103).
Those regulations also specifically
referred to the court decisivn of Precise
Imports Corp. and Others v. Joseph P.
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Kelly, Collector of Customs, and Others
(378 F. 2d 1014). Because of this
reference, the existing regulations
appear to imply that one of the principal
considerations in determining the
legality of a knife is the type of blade
style the weapon possesses. While style
is relevant, it is not of overriding
importance. Concealability, and the ease
with which the knife can be transformed
from a “safe” or “closed” condition to
an “operational” or “open" state are
much more important. The Customs
position, which has been supported by
court decisions, is that Congressional
intent was to address the problem of the
importation, subsequent sale, and use of
a class of quick-opening, easily
concealed knives most frequently used
for criminal purposes. The deletion of
the reference to the Precise Imports case
does not imply that customs does not
consider the principles contained in that
case important, or that they are in any
way no longer relevant. Rather, the
principles in the Precise Imports case
could nol be considered too limiting.

In addition to the knives themselves,
Customs is also concerned with blades,
handles, and kits which are entered
separately into the United States where
they are assembled into a finished
product which would have been denied
entry had any been attempted. To
prevent such actions, Customs has
issued several decisions which include
these components within the
prehibitions of the Switchblade Knife
Act,

The Customs position that Balisong
knives are included within the
prohibitions of the Switchblade Knife
Act was squarely addressed in a
decision of the United States Court of
Appeals for the Sixth Circuit, Taylor v.
United States, 848 F.2d 715 (6th Cir.
1988). That decision reversed an order of
the district court which had enjoined
Customs from seizures of Balisong
knives. In its decision, the Court of
Appeals stated the Customs Service's
interpretation of the statute was rational
and should not be set aside. In order to
clearly set forth Customs position, the
regulations issued to implement the Act
are being amended to specifically refer
to Balisong knives.

In 1988, in response to a newly
developed weapon called a "ballistic
knife", Congress, as part of Public Law
99-570, amended the Switchblade Knife
Act by adding a new section 1245
prohibiting the possession, manufacture,
sale or importation of ballistic knives.
These knives were defined in the
legislation as knives with a detachable

balde that is propelled by a spring-
operated mechanism. To conform the
Customs Regulations to the statute, the
proposed amendment includes these
knives within the identified prohibited
items.

The proposed amended regulation is
intended to eliminate the need for
continuing litigation over the scope of
Customs Regulations which exclude
knives which are within the breadth of
the Switchblade Knife Act. The
amendment is intended to include
within the definition section, (§ 12.95(a)),
all types of knives and knife
components which fall within the
prohibition of the Switchblade Knife Act
either by name or description.

The proposal also amends the
Regulations to provide that Customs will
use its seizure authority under 19 U.S.C.
1595a(c) to enforce the provisions of the
Switchblade Knife Act. In addition,
citations of the Switchblade Knife Act
are revised to reflect its amendment.

It is Customs position that the
proposed amendments of the Customs
Regulations are being made to clarify
already existing enforcement standards
and regulations, and not to create new
standards or prohibitions. Accordingly,
Customs will continue to enforce the
existing regulations, to include all
judicial interpretations thereof, during
the consideration of these proposed
amendments.

Comments

Before adopting the proposed
amendments, consideration will be
given to any written comments timely
submitted to Customs. Comments
submitted will be available for public
inspection in accordance with the
Freedom of Information Act (5 U.S.C.
552), § 1.4, Treasury Department
Regulations (31 CFR 1.4), and
§ 103.11(b), Customs Regulations (19
CFR 103.11(b)), on regular business days
between the hours of 9:00 a.m. and 4:30
p.m.at the Regulations and Disclosure
Law Branch, Room 2119, U.S. Customs
Service Headquarters, 1301 Constitution
Avenue, NW., Washington, DC.

Regulatory Flexibility Act

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that if adopted, the
proposed amendments will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, they are not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.

Executive Order 12291
This document does not meet the

criteria for a “major rule” as specified in
E.O. 12291. Accordingly, no regulatory
impact analysis has been prepared.

Drafting Information

The principal author of this document
was Peter T. Lynch, Reguiations and
Disclosure Law Branch, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 12
Customs duties and inspection, imiports.
Proposed Amendment

It is proposed to amend Part 12,
Customs Regulations (19 CFR Part 12),
as set forth below:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

1. The general authority citation for
Part 12 will continue to read as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202,
(General Note 8, Harmonized Tariff Schedule
of the United States (HTSUS)), 1624.

2. The specific authority for §§ 12.95-
12.103 will be revised to read as follows:

Sections 12.95-12.103 also issued under 15
U.S.C. 1241-1245:

3. Section 12.95 is amended by
revising paragraph (a) to read as
follows;

§ 12.95 Definitions.

* - * * *

(a) Switchblade knife. “Switchblade
knife” means:

(1} Any knife, or components thereof,
including, but not limited to, knives
which are referred to as Balisong,
butterfly, or gravity knives, which has
the following characteristics or
identities:

(i) A blade which opens automatically
by hand pressure applied to button or
device in the handle of the knife, or any
knife with a blade which opens
automatically by operation of inertia,
gravity, or both; or

(ii) Knives which, by insignificant
preliminary preparation, as described in
paragraph (b) of this section, can be
altered or converted so as to open
automatically by hand pressure applied
to a button or device in the handle of the
knife or by operation of inertia, gravity,
or both; or

(iii) Unassembled knife kits or knife
handles without blades which, when
fully assembled with added blades.
springs, or other parts, are knives which
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open automatically by hand pressure
applied to a button or device in the
handle of the knife or by operation of
inertia, gravity, or both.

(2) Knives with a detachable blade
that is propelled by a spring-operated
mechanism and which are referred to as
ballistic knives, or components thereof.

. - * . »

§ 12.06 [Amended]

4. In § 12.96(b) remove the words “the
Act of August 12, 1958 (15 U.S.C. 1241~
1244)" and add, in their place, the words
“15 U.S.C. 1241-1245".

5. Section 12.97 is revised to read as
follows:

§ 12.87 Importations contrary to law.

Importations of switchblade knives,
except as permitted by 15 U.8.C. 1244,
are importations contrary to law and are
subject to forfeiture under 19 U.S.C.
1595a(c).

6. Section 12.98 is amended by
revising the introductory text and
revising paragraph (c) to read as
follows:

§ 12.98 Importations permitted by
statutory exceptions.

The impertation of switchblade knives
is permitted by 15 U.S.C. 1244, when:

- - . -

(e) A switchblade knife, other than a
ballistic knife, having a blade not
exceeding 3 inches in length is in the
possession of and is being transported
on the person of an individual who has
only one arm.

§ 12,100 [Amended]

7. In § 12.100(b) remove the words
"“§ 4 of the Act of August 12, 1958".

§12.101 [Amended)

8. In § 12.101(a) remove the words
“section 545, title 18, United States
Code"” and add, in their place, the words
*19 U.S.C. 1595a(c)".

§12.103 [Amended]

9. In § 12,103 remove the words “the
Act of August 12, 1958 (15 U.S.C. 1241~
1244)" and add, in their place, the words
“15 U.S.C. 1241-1245".

Michael H. Lane,
Acting Commissioner of Customs.

Approved: August 14, 1989.
john P. Simpson,

Acting Assistant Secretary of the Treasury.
[FR Doc. 88-19492 Filed 8-17-89; 8:45 am|]
BILLING CODE 4820-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 333 and 448
[Docket No. 76N-0482]
RIN 0905-AA06

Toplcal Antimicrobial Drug Products
for Over-the-Counter Human Use;
Proposed Amendment of Final
Monograph for OTC First Ald
Antibiotic Drug Products

AGENCY: Food and Drug Administration.
ACTION: Proposed rule.

suMMARY: The Food and Drug
Administration (FDA) is issuing a notice
of proposed rulemaking that would
amend the final monograph for over-the-
counter (OTC) first aid antibiotic drug
products in 21 CFR Part 333 that
establishes conditions under which
these drug products are generally
recognized as safe and effective and not
misbranded. The amendment would
allow bacitracin-polymyxin B sulfate
topical aerosol to include a suitable
local anesthetic as an active ingredient.
FDA is concurrently amending the
antibiotic regulations in 21 CFR part 448
to be consistent with the manograph for
OTC first aid antibiotic drug products.
This proposal is part of the ongoing
review of OTC drug products conducted
by FDA.

DATES: Written comments by October
17, 1989. Requests for an informal
conference on proposed change in

§ 448.510f(a){1) by September 18, 1989.
ADDRESSES: Written comments or
requests for conference on proposed
change in § 448.510f(a)(1) to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
William E. Gilbertson, Center for Drug
Evaluation and Research (HFD-210},
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301-
295-8000,

SUPPLEMENTARY INFORMATION: In the
Federal Register of December 11, 1987
(52 FR 47312), FDA issued a final
monograph for OTC first aid antibiotic
drug products (21 CFR Part 333 Subpart
B). The monograph providers for
combinations of bacitracin-polymyxin B
sulfate topical aerosal (§ 333.120(a)(3))
and bacitracin or bacitracin-neomycin
sulfate-polymyxin B sulfate ciniment
and any single generally recognized as
safe and effective amine or “caine’-type
local anesthetic active ingredient

(§ 333.120(b)(1) and (2)).

On January 27, 1989, FDA received a
citizen petition (Docket No. 76N-0482/
CP0002) requesting the amendment of 21
CFR Part 333 and 21 CFR 448.510f to
include a suitable local anesthetic in the
combination bacitracin-polymyxin B
sulfate topical aerosol. Specifically, the
petition requested that the following
paragraph be added to § 333.120(b):

(3) Bacitracin-polymyxin B sulfate
topical aerosol containing, in each gram,
500 units of bacitracin and 5,000 units of
polymyxin B and any single generally
recognized as safe and effective amine
or “caine"-type local anesthetic active
ingredient in a suitable vehicle,
packaged in a pressurized container
with inert gases: Provided, that it meets
the tests and methods of assay in

§ 448.510f(b).

The petition also requested that the
following sentence be added to
§ 448.510f(a)(1): "It may contain a
suitable local anesthetic.”

After reviewing the citizen petition,
the agency concludes that there is
sufficient evidence to generally
recognize the requested combination as
safe and effective and not misbranded
for OTC first aid antibiotic-enesthetic
use. The citizen petition pointed out that
FDA, in its final monograph for OTC
first aid antibiotic drug products,
accepted the appropriateness of the
combination of OTC topical products
containing antibiotics and a local
analgesic, and expressly permitted the
combination of certain antibiotic active
ingredients with any single generally
recognized as safe and effective amine
or “caine”-type local anesthetic active
ingredient (52 FR 47312 at 47323). This  «
acceptance was based, in part, on the
facts that combination topical antibiotic
products containing a local anesthetic
have a marketing history that predates
the OTC drug review and the antibiotic
regulations in §§ 448.510a and 448.510e
(21 CFR 448.510a and 448.510e) allow
certain antibiotic-anesthetic
combinations.

In the advance notice of proposed
rulemaking for OTC external analgesic
drug products (December 4, 1979; 44 FR
69768), the Advisory Review Panel on
OTC Topical Analgesic, Antirheumatic,
Otic, Burn, and Sunburn Prevention and
Treatment Drug Products recommended
as Category I combinations containing
certain external analgesic active
ingredients and Category I antimicrobial
active ingredients previded the product
was labeled for the concurrent
symptoms involved (44 FR 69865). In the
tentative final monograph for OTC
external analgesic drug products, the
agency proposed such combinations as
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Category I (February 8, 1983; 48 FR 5852
at 5868). That rulemaking has not been
finalized to date. However, in the final
monograph for OTC first aid antibiotic
drug products, the agency stated that the
combination of a first aid antibiotic and
an external analgesic, anesthetic, or
antipruritic i similar in action and
intended use to the combination of a
topical antimicrobial and an external
analgesic, anesthetic, and antipruritic
(52 FR 47312 at 47319).

In addition, the agency stated that
combinations of first aid antibiotic and
local anesthetic ingredients provide
rational concurrent therapy for a
significant proportion of the target
population and that the combination is
suitable for OTC use under adequate
directions for use and warnings against
unsafe use, as required under
§ 330.10(a)(4)(iv) (52 FR 47319).

In the final monograph for OTC first
aid antibiotic drug products, the agency
included only those topical antibiotic-
anesthetic combinations that included
Category I ingredients from both the
external analgesic and first aid
antibiotic rulemakings and that are the
subject of a current CFR antibiotic
monograph (52 FR 47319). Bacitracin-
polymyxin B sulfate topical aerosol in
combination with a local anesthetic was
not the subject of an existing antibiotic
regulation and, consequently, such a
combination was not included in the
final monograph.

Therefore, the agency is proposing to
amend the existing antibiotic regulation
in §448.510(a)(1) to provide for such a
combination and to include this
combination in § 333.120(b) of the final
monograph for OTC first aid antibiotic
drug products. The product would be
labeled in accordance with § 333.160 (21
CFR 333.160).

The agency advises that any final rule
resulting from this proposed rule will be
effective 12 months after its date of
publication in the Federal Register. On
or after that date, any OTC drug product
that is not in compliance may not be
initially introduced or initially delivered
for introduction into interstate
commerce unless it is the subject of an
approved application. Further, any OTC
drug product subject to the rule that is
repackaged or relabeled after the
effective date of the rule must be in
compliance with the rule regardless of
the date the product was initially
introduced into interstate commerce.
Manufacturers are encouraged to
comply voluntarily with the rule at the
earliest possible date.

The agency has examined the
economic consequences of this proposed
rulemaking in conjunction with other
rules resulting from the OTC drug

review. In a notice published in the
Federal Register of February 8, 1983 (48
FR 5808), the agency announced the
availability of an assessment of these
economic impacts. The assessment
determined that the combined impacts
of all the rules resulting from the OQTC
drug review do not constitute a major
rule according to the criteria established
by Executive Ozder 12281. The agency
therefore concludes that no one of these
rules, including this proposed rule for
OTC first aid antibiotic drug products, is
a major rule.

The economic assessment also
concluded that the overall OTC drug
review was not likely to have a
significant economic impact on a
substantial number of small entities as
defined in the Regulatory Flexibility Act
(Pub. L. 96-354). That assessment
included a discretionary regulatory
flexibility analysis in the event that an
individual rule might impose an unusual
or disproportionate impact on small
entities, However, this particular
rulemaking for OTC first aid antibiotic
drug products is not expected to pose
such an effect on small businesses.
Therefore, the agency certifies that this
proposed rule, if implemented, will not
have a significant economic impact on a
substantial number of small entities.

The agency invites public comment
regarding any substantial or significant
econemic impact that this rulemaking
would have on OTC first aid antibiotic
drug products. Comments regarding the
impact of this rulemaking on OTC first
aid antibiotic drug products should be
accompanied by appropriate
documentation.

It has been determined that under 21
CFR 25.24(c)(8) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Interested persons may, on or before
October 17, 1989, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Three copies of all comments
are to be submitted except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document and may be
accompanied by a supporting
memorandum or brief. Comments may
be seen in the office above between 9
a.m. and 4 p.m., Monday through Friday.

Interested persons may, on or before
September 18, 1989, submit to the
Dockets Management Branch a request
for an informal conference on the
proposed change in § 448.510f(a)(1). The

participants in an informal conference, if
one is held, will have until October 17,
1989, or 30 days after the day of the
conference, whichever is later, to submit
their comments.

List of Subjects
21 CFR Part 333

First aid antibiotic drug products,
Labeling over-the-counter drugs.

21 CFR Part 448

Antibiotics.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and the
Administrative Procedure Act, it is
proposed that Subchapter D of Chapter I
of Title 21 of the Code of Federal
Regulations be amended as follows:

PART 333—TOPICAL ANTIMICROBIAL
DRUG PRODUCTS FOR OVER-THE-
COUNTER HUMAN USE

1. The authority citation for 21 CFR
Part 333 continues to read as follows:

Authority: Secs. 201(p), 502, 505, 701, 52
Stat. 1041-1042 as amended, 1050-1053 as
amended, 1055-1056 as amended by 70 Stat.
919 and 72 Stat. 948 (21 U.S.C. 321(p), 352, 355,
371); 5 U.S.C. 553; 21 CFR 5.10 and 5.11.

2. A new paragraph (b){3) is added to
§ 333.120 to read as fcllows:

§333.120 Permitted combinations of
active ingredients.

* * * * *

(b) ®: koW

(3) Bacitracin-polymyxin B sulfate
topical aerosol containing, in each gram,
500 units of bacitracin and 5,000 units of
polymyxin B and any single generally
recognized as safe and effective amine
or “caine”-type local anesthetic active
ingredient in a suitable vehicle,
packaged in a pressurized container
with inert gases: Provided, That it meets
the tests and methods of assay in
§ 448.510f(b) of this chapter.

PART 448—PEPTIDE ANTIBIOTIC
DRUGS

3. The authority citation for 21 CFR
Part 448 continues to read as follows:

Authority: Sec. 507, 59 Stat. 463 as
amended (21 U.S.C. 357); 21 CFR 5.10.

4, Section 448.510f is amended by
revising paragraph (a)(1) to read as
follows:

§ 448.5101 Bacitracin-polymyxin B sulfate
topical aerosol.

(a) Requirements for certification—(1)
Standards of identity, strength, qualily,
and purity. Bacitracin-polymyxin B
sulfate topical aerosol is bacitracin and
polymyxin B sulfate in a suitable and
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harmless vehicle, packaged in a
pressurized container with a suitable
and harmless inert gas. Each gram
contains 500 units of bacitracin and
5,000 units of polymyxin B. It may
contain a suitable local anesthetic. Its
bacitracin content is satisfactory if it is
not less than 90 percent and not more
than 130 percent of the number of units
of bacitracin that it is represented to
contain. Its polymyxin B content is
satisfactory if it is not less than 90
percent and not more than 130 percent
of the number of units of polymyxin B
that it is represented to contain. Its
moisture content is not more than 0.5
percent. The bacitracin used conforms
to the standards prescribed by
§ 448.10(a)(1). The polymyxin B sulfate
used conforms to the standards
prescribed by § 448.30(a)(1).

Dated: June 14, 1989.
James S. Benson,
Acting Commissioner of Food and Drugs.
[FR Doc. 89-19392 Filed 8-17-89; 8:45 am|
BILLING CODE 4160-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 925

Missouri Permanent Regulatory
Program

AGeNcY: Office of Surface Mining
Reclamation and Enforcement (OSMRE),
Interior.

ACTION: Proposed rule; Public Comment
Period and Opportunity for Public
Hearing on Proposed Amendment.

sumMARY: OSMRE is announcing receipt
of a propoged amendment to the
Missouri permanent regulatory program
(hereinafter, the “Missouri program”)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment pertains to
previously mined areas, fish and
wildlife, maps and plans, steep slope
mining, subsidence, definitions,
financial interests of State employees,
and individual eivil penalties. The
amendment is intended to revise the
State program to be consistent with the
corresponding Federal standards.

This notice sets forth the times and
locations that the Missouri program and
proposed amendment to that program
are available for public inspection, the
comment period during which interested
persons may submit written comments
an the proposed amendment, and
procedures thal will be followed

regarding the public hearing, if one is
requested.

DATES: Written comments must be
received by 4:00 p.m., c.d.t. September
18, 1989. If requested, a public hearing
on the proposed amendment will be held
on September 12, 1989. Requests to
present oral testimony et the hearing
must be received by 4:00 p.m., c.d.t. on
September 5, 1989.

ADDRESSES: Written comments should
be mailed or hand delivered to Mr.
William J. Kovacic at the address listed
below.

Copies of the Missouri program, the
proposed amendment, and all written
comments received in response to this
notice will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays. Each
requester may receive one free copy of

the proposed amendment by contacting -

OSMRE's Kansas City Field Office:

Mr. William. ]. Kovacic, Director,
Kansas City Field Office, Office of
Surface Mining Reclamation and
Enforcement, 1103 Grand Avenue,
Room 502, Kansas City, MO 641086,
Telephone: (307) 758-6405.

Missouri Department of Natural
Resources, Land Reclamation
Program, 205 Jefferson Street, P.O. Box
176, Jefferson City, MO 85102,
Telephone: (314) 951-4041. '

FOR FURTHER INFORMATION CONTACT:

Mr. William J. Kovacic, Director, Kansas

City Field Office, (307) 758-6405.

SUPPLEMENTARY INFORMATION:

I. Background on the Missouri Program

On November 21, 1980, the Secretary
of the Interior conditionally approved
the Missouri program. General
background information on the Missouri
program, including the Secretary's
findings, the disposition of comments,
and the conditions of approval of the
Missouri program can be found in the
November 21, 1980, Federal Register (45
FR 77017). Subsequent actions
concerning Missouri's program and
program amendments can be found at 30
CFR 925.12, 925.15, and 925.186.

1. Proposed Amendment

By letter dated August 3, 1989,
(Administrative Record No. MO-454),
Missouri submitted a proposed
amendment to its program pursuant to
SMCRA. Missouri submitted the
proposed amendment in response to a
November 3, 1988, letter from OSMRE in
accordance with 30 CFR 732 requiring
certain provisions of the State program
to be updated for consistency with the
Federal regulations through June 15,
1988.

The regulations that Missouri
proposes to amend are: 10 CSR 40-4.080
(1) and (2), Previously Mined Areas; 10
CSR 40-6.040(11)(E), Fish and Wildlife
Resource Information; 10 CSR 40-
6.050(5)(C), Operations Maps and Plans;
10 CSR 40-6.060 (2)(B) and (2)(C), Steep
Slope Mining; 10 CSR 40-6.070 (7)(A)3,
Review of Permit Applications; 10 CSR
40-6.070(8)(M), Criteria for Permit
Approval or Denial; 10 CSR 40-8.120(11),
Subsidence Control Plan; 10 CSR 40-
8.010(1)(A) 5, 18, and 71, Definitions; 10
CSR 40-8.045 (1), (2}, (3), (4), (5), and (6).
Individual Civil Penalty Assessment to
the Directors, Officers, or Agents of a
Corporation; and 10 CSR 40-8.060(8)(B),
Resolving Prohibited Interest.

111 Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSMRE is now
seeking comment on whether the
proposed amendment satisfies the
applicable program approval criteria of
30 CFR 732.15. If the amendment is
deemed adequate, it will become part of
the Missouri program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under “DATES" or at locations
other than the Kansas City Field Office
will not necessarily be considered in the
final rulemaking or included in the
administrative record.

Public Hearing

Persons wishing to testify at the
public hearing should contact the person
listed under "FOR FURTHER INFORMATION
CONTACT" by 4:00 p.m., c.d.l. September
5, 1989. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to testify at the
public hearing, the hearing will not be
held.

Filing of a writlen statement at the
time of the hearing is requested as it will
greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow
OSMRE officials to prepare adeguate
responses and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to testify have been heard.
Persons in the audience who have not
been scheduled to testify. and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
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testify and persons present in the
audience who wish to testify have been
heard.

Public Meeting .

If only one person requests an
opportunity to testify at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing to
meet with OSMRE representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under “FOR FURTHER
INFORMATION CONTACT.” All such
meetings will be open to the public and,
if possible, notices of meetings will be
posted at the locations listed under
“ADDRESSES." A written summary of
each meeting will be made a part of the
administrative record.

List of Subjects in 30 CFR Part 925

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: August 9, 1989.

Raymond L. Lowrie,

Assistant Director, Western Field Operations.
[FR Doc. 89-19454 Filed 8-17-88; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 228
[FRL-3631-2]

Ocean Dumping; Proposed
Designation of Site

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA today proposes to
designate an existing dredged material
disposal site located in the Gulf of
Mexico near the Barataria Bay
Waterway (BBWW) for the continued
disposal of dredged material removed
from the BBWW. This action is
necessary to provide an acceptable
ocean dumping site for the current and
future disposal of this material. This
proposal site designation is for an
indefinite period of time, but the site is
subject to monitoring to insure that
unaccepable adverse environmental
impacts do not occur.

DATES: Comments must be received on
or before October 2, 1989.

ADDRESSES: Send comments to: Norm
Thomas, Chief, Federal Activities
Branch (6E-F), U.S. EPA, 1445 Ross
Avenue, Dallas, Texas 75202-2733.

Information supporting this proposed
designation is available for public
inspection at the following locations:
EPA, Region 8, 1445 Ross Avenue, Sth

Floor, Dallas, Texas 75202.

Corps of Engineers, New Orleans
District, Foot of Prytania Street, Room
296, New Orleans, Louisiana 70180.

FOR FURTHER INFORMATION CONTACT:

Norm Thomas 214/655-2260.

SUPPLEMENTARY INFORMATION:

A. Background

Section 102(c) of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended, 33 U.S.C. 1401
et seq. (“the Act"), gives the
Administrator of EPA the authority to
designate sites where ocean dumping
may be permitted. On December 23,
1986, the Administrator delegated the
authority to designate ocean dumping
sites to the Regional Administrator of
the Region in which the site is located.
This proposed site designation is being
made pursuant to that authority.

The EPA Ocean Dumping Regulations
(40 CFR chapter I, subchapter H, § 288.4)
state that ocean dumping sites will be
designated by publication in part 228. A
list of “Approved Interim and Final
Ocean Dumping Sites” was published on
January 11, 1977 (42 FR 2461 et seq.).
That list established the BBWW site for
the disposal of material dredged from
the BBWW. In January 1980, the interim
status of the BBWW site was extended
indefinitely. Interested persons may
participate in this proposed rulemaking
by submitting written comments within
45 days of the date of this publication to
the EPA Region 6 address given above.

B. EIS Development

Section 102(2)(c) of the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq., ("NEPA") requires
that Federal agencies prepare
Environmental Impact Statements (EISs)
on proposals for major Federal actions
significantly affecting the quality of the
human environment. While NEPA does
not apply to EPA activities of this type,
EPA has voluntarily committed to
prepare EISs in connection with ocean
dumping site designations such as this
(39 FR 16186, May 7, 1974).

EPA and the New Orleans District
Corps of Engineers (COE) have jointly
prepared a Final Environmental Impact
Statement entited “Environmental
Impact Statement (EIS) for the Barataria
Bay Waterway, Louisiana Ocean
Dredged Material Disposal Site
Designation.” On August 11, 1989, a
notice of availability of the Final EIS for
public review and comment was
published in the Federal Register. The

public comment period on this Final EIS
closes on September 11, 1989. Limited
copies of the Final EIS are available
from the EPA address given above.
Comments received on the March 1989
Draft EIS were addressed in the Final
EIS. Five comment letters were received.
The major issue raised concerned the
beneficial uses of dredged material for
marsh creation purposes instead of
ocean disposal of the material. Because
site disignation does not preclude the
use of other disposal options, EPA has
elected to proceed with site designation.

The proposed action discussed in the
EIS is designation for continuing use of
an ocean disposal site for dredged
material. The purpose of the designation
is to provide an environmentally
acceptable location for ocean disposal.
The appropriateness of ocean disposal
is determined on a case-by-case basis.
Prior to each use the Corps will comply
with 40 CFR 227 by providing EPA a
letter containing all the necessary
information.

The EIS discusses the need for the
action and examines oceans disposal
sites and alternatives to the proposed
action. Land based disposal alternatives
were examined in a previously
published EIS and the analysis was
updated in the Final EIS based on
information from the COE. The nearest
land disposal area occurs about 3.5
miles north of the disposal site.
However, this area is already used for
disposal of material dredged from the
bay portion of the BBWW, Using this or
other sites would increase costs
considerably and reduce their life
expectancy, necessitating acquisition of
new areas. Accordingly, this alternative
was not considered feasible. Marsh
creation and beach nourishment with
BBWW material were also evaluated.
Because of increased transportation
costs, these alternatives were also
determined not practicable.

Four ocean disposal alternatives—two
shallow water areas (including the
proposed site), a mid-shelf area and a
deepwater area—were evaluated. Use of
the mid-shelf and deepwater sites would
involve: (1) Increased transportation
costs without any corresponding
environmental benefits; (2) the removal
of sediments from the nearshore
environment making them unavailable
for movement and deposition by
longshore currents; and (3) increased
safety hazards resulting from
transporting dredged material greater
distances through areas of active oil and
gas development. Because of these
reasons, the mid-shelf area and the
deepwater area were eliminated from
further consideration. An alternate
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shallow-water site located further east
or immediately west of the existing site
was also evaluated. However, no
environmental benefits would be gained
by its selection.

In accordance with the requirements
of the Endangered Species Act, EPA and
the COE have completed a biological
assessment. The COE has coordinated a
no adverse effect determination with the
National Marine Fisheries Service
(NMFS) and NMFS has concurred with
this determination, The State of
Louisiana has indicated that EPA's
proposed action is not consistent with
the Louisiana Costal Zone Management
Program. However, EPA has determined
that designaticn of the BBWW site is
consistent, to the maximum extent
practicable, with the Coastal Zone
Management Act.

C. Site Designation

The BBWW ocean disposal site is
located off the Barataria Basin of
southeast Louisiana. The northern end
of the site is about 1.25 miles southeast
of Grand Terre Island and about 2.0
miles east of Grand Isle in Jefferson
Parish. The site extends approximately
three miles offshore. Water depths at
the site range from 8 to 20 feet. The
coordinates of the rectangular shaped
site are as follows: 29°16'10" N, 83°56'20"
W; 29°14'19” N, 89°53'16" W; 28°14'00" N,
89°53'36" W; 29°16'29" N, 89°5559" W.

D. Regulatery Requirements

Five general criteria are used in the
selection and approval of ocean
disposal sites for coninuing use. Sites
are selected so as to minimize
interference with other marine activities,
to keep any temporary perturbations
from the dumping from causing impacts
outside the disposal site, and to permit
effective monitoring to detect any
adverse impacts at an early stage.
Where feasible, locations off the
Continental Shelf are chosen. If at any
time disposal operations at a site cause
unacceptable adverse impacts, further
use of the site may be terminated or
limitations placed on the use of the site
to reduce the impacts to acceptable
levels. The general criteria are given in
§ 228.5 of the EPA Ocean Dumping
Regulations; § 228.6 lists eleven specific
factors used in evaluating a proposal
disposal site to assure that the general
criteria are met.

EPA has determined, based on
information presented in the Final EIS,
that the existing site is acceptable under
the five general criteria. The Continental
Shelf location is not feasible and no
environmental benefit would be

obtained by selecting such a site.
Historical use of the existing site has not
resulted in substantial adverse effects to
living resources of the ocean or to other
uses of the marine environment. The
characteristics of the proposed site are
reviewed below in terms of the eleven
specific factors.

1. Geographical position, depth of
water, bottom topography and distance
from coast. (40 CFR 228.6(a)(1))

Geographical position, average water
depth, and distance from the coast for
the disposal site are given above.
Bottom topography gently slopes to the
southeast (2.0 feet per mile).

2. Location in relation to breeding,
spawning, nursery, feeding, or passage
areas of living resources in adult or
Juvenile phases. (40 CFR 228.6(a)(2))

The northern Gulf of Mexico is a
breeding, spawning, nursery and feeding
area for shrimp, menhaden and
bottomfish. Migration of fish and
shellfish through the area is heaviest
during spring and fall. The BBWW
ocean disposal site represents a small
area of the total range of the fisheries
resource. Impacts to endangered or
threatened turtles and whales that might
utilize the area for the listed activities
are negligible. Grand Terre Island
harbors a bird nesting colony consisting
of black skimmers. This colony is
located about 2.5 miles from the
disposal site.

3. Location in relation to beaches and
other amenity areas. (40 CFR 228.8(a)(3]))

The existing ocean disposal site is
about 1 mile from the nearest beach on
Grand Terre Island. The Grand Terre
beach is sparsely used because it is
small and accessible only by boat.
There is a beach on the eastern end of
Grand Isle in Grand Isle State Park,
about 1.5 miles to the east, that attracts
visitors. The turbidity plume resulting
from disposal would be diluted to
ambient levels well before reaching
either of these beaches.

4. Types and quantities of wastes
proposed to be disposed of, and
proposed methods of release, including
methods of packing the wastes, If any.
{40 CFR 228.6(a)(4))

The material to be disposed of is from
the adjacent area of the BBWW and
consists of a mixture of sand, silt and
clay obtained by hydraulic dredge.
Sediment grain size generally decreases
in the offshore direction, with sands
being predominant in the disposal site.
Approximately 500,000 cubic yards of
material are disposed of in the site
during each use. The material is
removed with a hydraulic dredge and
released in the disposal site. The
material is not packaged in anyway. The

Corps of Engineers would likely be the
only user of the site.

5. Feasibility of surveillance and’
monitoring. (40 CFR 228.6(a)(5))

Surveillance is possible by shore-
based radar, aircraft, or day-use boats.
No surveillance is currently performed
by the U.S. Coast Guard. Monitoring
would be facilitated by the fact that the
disposal site is nearshore, in shallow
waters, and has baseline data available.
The primary purpose of monitoring is to
determine whether disposal at the site is
significantly affecting areas outside the
disposal area and to detect any
unacceptable adverse effects occurring
in or around the site. Based on historic
data, an intense monitoring program is
not warranted. However, in order to
provide adequate warning of
environmental harm, EPA will develop a
monitoring plan in coordination with the
COE. The plan would concentrate on
periodic depth soundings and sediment
and water quality testing.

8. Dispersal, horizontal transport and
vertical mixing characteristics of the
area, including prevailing current
direction and velocity, if any. (40 CFR
228.6(a)(8))

Mixing processes, current
characteristics, and sediment transport
in the nearshore region off Barataria
Pass are influenced by tidal currents,
winds, and storms. Chemical and
physical parameters generally indicate a
fairly homogenous water column in the
area. Density stratification can occur
seasonally to a minor extent with
fresher water from the Mississippi River
on the surface. In the summer, bottom
waters on the Louisiana shelf are
occasionally oxygen depleted, which
can cause mortality of benthic
organisms. During a site study in
December 1980, waters were
supersaturated with oxygen at all
depths. During June 1981, waters were
partially saturated or supersaturated
with oxygen down to about sixteen feet.
Velocities of 3 to 4 knots may occur
during storm events. It appears that the
predominant current is to the west, but
easterly currents occur with storm
events. Data on the specifics of currents
in the area are sparse.

7. Existence and effects of current and
previous discharges and dumping in the
area (including cumulative effects). (40
CFR 228.6(a)(7))

Dredged materials from the
construction and maintenance of the
BBWW have been disposed of at the
site since 1960, and no significant
adverse impacts have resulted. Previous
disposals have caused minor effects,
such as temporary increases in
suspended sediment concentrations,
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temporary turbidity, sediment
mounding, smothering of some benthic
organisms, release of nutrients, possible
minor releases of trace metals, and a
temporary change in sediment grain
size. Since the effects of disposal are
temporary, there are no cumulative
effects.

8. Interference with shipping, fishing,
recreation, mineral extraction,
desalination, fish and shellfish culture,
areas of specific scientific importance
and other legitimate uses of the ocean.
{40 CFR 228.6(a)(8))

In the vicinity of the disposal site the
majority of shipping traffic is confined to
the BBWW. Dredging facilitates
shipping; periedic use cf the disposal
site has some potential for interfering
with ship movement in the BBWW
during disposal operations.

Nearshore areas contain a productive
“high-use" fishing ground for a number
of commercial and recreational species.
The BBWW site represents a very small
portion of the total nearshore fishing
grounds in the Deltaic Plain. Adverse
impacts from disposal would be
temporary and minor. Interferences with
fishing may occur if any shoals are
created by dredged material disposal,
since this could cause groundings of
shrimp boats within disposal site
boundaries. If the material is spread
evenly, it will raise bottom elevations
within the site by 0.4 feet, which should
not result in vessel groundings.

The nearest oyster leases are on the
north side of Grand Terre Island about
2.0 miles to the northwest of the site.
Designation of the disposal site would
not impact these or any other lease
areas, Desalination areas do not occur
in the vicinity of the disposal site. The
site is located near the Grand Isle State
Park recreation area. There has been no
apparent impact to the park from use of
the disposal site and no impact is
expected to occur in the future.

Petroleum and mineral-extracting
activities occur offshore within 8.0 miles
of the site and are not impacted by use
of the site. Also there are pipelines that
occur throughout the area that have not
been impacted by the deposition of
dredged material. There is a major oil
and gas collection facility that occurs on
the eastern end of Grand Isle; it has not
been impacted by the use of the disposal
site. Intermittent dumping does not
interfere with the exploration or
production phases of resource
development, or with other legitimate
uses of the ocean.

9. The existing water quality and
ecology of the site as determined by
available data or by trend assessment
or baseline surveys. (40 CFR 228.6(a)(9))

Water column cencentrations of trace
metals were below EPA's water quality
criteria during the 1980-1981 study.
Chlerinated hydrocarbon concentrations
(CHC) in and near the BBWE disposal
site were below detection limits, except
for dieldrin and DDE. These chemicals
were found at slightly higher levels than
EPA's 24-hour average criteria, but at
levels well below the single
measurement criteria.

Nutrient concentrations, turbidity, and
suspended solids are controlled in large
part by Mississippi River discharge, and
are generally low in the summer/fall
and increase in the winter/spring.

During the 1980-1981 study,
concentrations of chemicals in
sediments were strongly related to grain
size, with highest levels in slits and
clays. Concentrations of heavy metals
and CHC's were comparable inside and
outside the disposal site for similar
sediment types. Total hydrocarbon
concentrations were three to four times
higher in June than in December
probably due to riverine sources. The
presence of unresolved high molecular
weight hydrocarbons showed evidence
of chronic petroleum contamination,
Concentrations of cyanide, phienol and
oil and grease were low and were
comparable inside and outside the
disposal site.

The benthes at the site was found to
exhibit a patchy distribution, spatially
and temporarily and was dominated by
polychaete worms and the little surf
clam. The litile surf clam only became
dominant during summer on sand
substrate. Polychactes tended to reach
highest densities in fine grained
sediments. Statistical analyses
demonstrated a high variance between
dominant species inside and outside of
the site. No effects of previous dredged
material disposal on benthic organisms
could be identified at the disposal site
and the macrofauna were characteristic
of shallow areas offshore from southern
Louisiana.

10. Potentiality for the development or
recruitment of nuisance species in the
disposal site. (40 CFR 228.6(a)(10))

Past disposal of dredged material at
the existing site has not resulted in the
development or recruitment of nuisance
species. Considering the similarity of the
dredged material with the existing
sediments, it is not expected that
continued disposal of dredged material
will result in the development of such
species.

11. Existence at or in close proximity
to the site of any significant naturel or
cultural features of histerical
Importance. (40 CFR 228.6(a)(11))

Fort Livingston is a registered historic
site on the west end of Grand Terre

Island, due north of the disposal site.
This landmark has undergone marked
subsidence and cannot be restored. A
survey to identify other archeological
and historical resources is not required
at this time, However, a Nautical
Resources Plan for the Corps is being
prepared in consultation with the
Louisiana State Historic Preservation
Officer. Under guidelines established by
this plan, studies may be done in the
future to evaluate impacts to historic
shipwrecks that may result from use of
the disposal site.

E. Proposed Action

Based on the Final EIS, EPA proposes
to designate the Barataria Bay
Waterway ocean dredged material
disposal site. The existing site is
compatible with the general criteria and
specific factors used for site evaluation.
While the Corps does not
administratively issue itself a permit, the
requirements that must be met before
dredged material derived from Federal
projects can be discharged into ocean
waters are the same as where a permit
would be required. EPA has the
authority to approve or to disapprove or
to propose conditions upon dredged
material permits for ocean dumping.

F. Regulatory Assessments

Under the Regulatory Flexibility Act,
EPA is required to perform a Regulatory
Flexibility Analysis for all rules which
may have a significant impact on a
substantial number of small entities.
EPA has determined that this action will
not have a significant impact on small
entities since the site designation will
only have the effect of providing a
disposal option for dredged malerial.
Consequently, this rule does not
necessitate preparation of a Regulatory
Flexibility Analysis.

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This action will not result in
an annual effect on the economy of $100
million or more or cause any of the other
effects which would result in its being
classified by the Executive Order as a
“major"” rule. Consequently, this rule
does not necessitate preparation of a
Regulatory Impact Analysis.

This Proposed Rule does not contain
any information collection requirements
subject to the Office of Management and
Budget review under the paperwork
Reduction Act of 1980, 44 U.S.C. 3501 et
seq.

List of Subjects in 40 CFR Part 228
Water pollution control.
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Dated: August 8, 1989,
Robert E. Layton Jr., P.E,,
Regional Administrator of Region 6.

In consideration of the foregoing,
Subchapter H of Chapter I of Title 40 is
proposed to be amended as set forth
below.

PART 228—{AMENDED]

1. The authority citation for Part 228
continues to read as follows:

Authority: 33 U.S.C. 1412 and 1418

2. Section 228.12 is amended by
removing from paragraph (a)(3) under
“Dredged Material Sites” the entry for
Barataria Bay Waterway, La.-Bar
Channel and adding paragraph (b)(81) to
read as follows:

§ 228.12 Delegation of management
authority for ocean dumping sites.

. - . . -

(b]ttn

(81) Barataria Bay Waterway, Louisiana—
Region 6

Localion: 26°16"10" N, 89°58'20" W,
29°14"19"N, 89°53'18" W; 20°14"00" N,
89°53'36" W; 28°16'29° N, 89°55'59" W.

Size: 1.4 square nautical miles,

Depth: Ranges from 8-20 feet.

Primary Use: Dredged material.

Period of Use: Continuing use.

Restriction: Disposal shall be limited to
dredged material from the vicinity of
Barataria Bay Waterway.

|FR Doc. 89-19468 Filed 8-17-89; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL MARITIME COMMISSION

46 CFR Part 586
[Decket No. 89-07]

Inquiry Into Laws, Regulations and
Policies of the Government of Ecuador
Aflecting Shipping in the United
States/Ecuador Trade

AGENCY: Federal Maritime Commission.
ACTION: Notice of Proposed Rulemaking.

SuMMARY: The Federal Maritime
Commission, in response to apparent
unfavorable conditions in the foreign
oceanborne trade between the United
States and Ecuador, proposes rules
imposing a fee of $100,000 per outbound
voyage from the United States to
Ecuador on Maritima Transligra, S.A.,
an Ecuadorian-flag carrier. The rule
would adjust or meet apparent
unfavorable conditions by imposing
burdens on an Ecuadorian carrier in
response to burdens imposed on U.S.
commerce by Ecuadorian laws and
regulations.

In addition, the Commission proposes
to revise Part 586 of the Code of Federal
Regulations to incorporate as a single
section the present Part 586, and to add
the proposed rule to that Part as a new
section. For this reason, the Final Rule
iseued in Docket No. 87-8, Actions to
Adjust or Meet Conditions Unfavorable
to Shipping In The U.S./Peru Trade, 54
FR 12,629 (March 28, 1989) is reprinted
herein as a proposed recodification
which makes no substantive change in
the rule and does not otherwise affect
its status.
pATES: Comments due on or before
September 18, 1989.

ADDRESSES: Comments (Original and 15
copies) to: Joseph C. Polking, Secretary,
Federal Maritime Commission, 1100 L
Street, NW., Washington, DC 20573,
(202) 523-5725.

FOR FURTHER INFORMATION CONTACT:
Robert D. Bourgoin, General counsel,
Federal Maritime Commission, 1100 L
Street NW., Washington, DC 20573, (202)
523-5740.

SUPPLEMENTARY INFORMATION: .

Pursuant to the authority of section
19(1)(b) (**Section 19"), Merchant Marine
Act, 1920 (1920 Act"), 46 U.S.C. app.
876(1)(b), as implemented by 46 CFR
Part 585, the Federal Maritime
Commission (“Commission" or “FMC")
is authorized and directed to make rules
and regulations affecting shipping in the
foreign trade of the United States in
order to adjust or meet general or
special conditions unfavorable to
shipping in the foreign trade of the
United States and which arise out of, or
result from, foreign laws, rules or
regulations, or from competitive
methods or practices employed by
owners, operators, agents or masters of
vessels of a foreign country.

The types of conditions which the
Commission has found to be
unfavorable to shipping in the foreign
trade of the United States are set forth
at 46 CFR 585.3. Among these are
conditions which: (1) Preclude vessels in
the foreign trade of the United States
from competing in the trade on the same
basis as any other vessel; (2) reserve
substantial cargoes to the national-flag
or other vessels and fail to provide, on
reasonable terms, for effective and
equal access to such cargo by vessels in
the foreign trade of the United States;
and (3) are discriminatory or unfair as
between carriers, shippers, exporters,
importers, or ports or between exporters
from the United States and their foreign
competitors, 46 CFR 585.3(a), (b) and (d).

Background

On March 15, 1989 (54 FR 10,721), the
Commission issued a Notice of Inquiry

(*March Notice) into laws, regulations
and policies of the Government of
Ecuador (“GOE") affecting shipping in
the United States/Ecuador trade
(“Trade”) to determine whether action
pursuant to Section 19 is warranted. The
Commission instituted this inquiry as a
result of allegations made by Overseas
Enterprises, Inc. (“OEI"), a U.S.-owned
company, that it has been unable to
reestablish a liquid bulk service in the
Trade due to GOE cargo reservation
laws ! which require OEI to employ
U.S.-flag vessels in such a service. In
addition, the Commission requested
information from the U.S. Department of
State (*'DOS") about its efforts to
resolve the situation through diplomatic
channels,

The Commission received comments
to its March Notice from Maritima
Transligra S.A. (“Transligra"), OEI,
Pecten Chemicals (“Pecten”), Trans
Marketing Houston, Inc. (“Trans
Marketing'"), Shippers fcr Competitive
Ocean Transportation (“SCOT"), the
Joint Maritime Congress (*'JMC"}, DOS,
and the GOE.

Based on the comments received, the
Commission on May 18, 1989 (54 FR
21,473), issued a Notice of Further
Comments (“May Notice'") to provide
interested parties an opportunity to
submit additional comments on the
status and operations of OEl, as well as
on shipping conditions in the U.S./
Ecuador trade. These comments were
generally solicited to assist the
Commission in determining whether
issuance of a countervailing rule
pursuant to Section 19 is warranted. The
Commission particularly sought
information on the status and operations
of OEI because it was not clear from the
comments filed whether OEI operates as
a carrier, is solely an agent for non-U.S.
companies which are carriers operating
foreign-flag vessels, or has some other
relationship to carriers operating third-
flag vessels.

In the May Notice, the Commission
stated that GOE Resolution No. 012/87,
on its face, appears to create conditions
unfavorable to shipping in the Trade
and, to the extent that the Resolution
applies only to the U.S./Ecuador bulk

! The particular law in question is GOE
Resolution No. 012/87 of March 1987, which
reserves solid and liquid bulk import cargo from the
United States to Ecuador for Ecuadorian-flag
vessels belonging to Ecuadorian shipping
companies, or foreign vessels chartered by
Ecuadorian shipping companies, or vessels flying
the flag of the United States. The stated rationale in
Resolution No. 022/87 for narrowing the application
of the cargo reservation law solely to the trade
between the United States and Ecuador is that 83
percent of Ecuador's imported bulk cargo originaies
“in the Gulf of the United States."
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trade, leaving most other Ecuadorian
bulk trades open to third-flag carriers, it
is discriminatory.? The Commission
added that this Resolution allows
Ecuadcrian shipping companies to
charter and employ foreign-flag vessels
in the Trade, whereas U.S. shipping
companies may employ only U.S.-flag
vessels in the Trade. Further, the
Commission advised that even if, as the
GOE represents, U.S. companies may
employ third-flag vessels in the Trade if
they operate at least one U.S.-flag
vessel, troubling questions are raised as
to whether Ecuadorian laws dictating
the fleet mix and other registration
requirements for U.S. or other non-
Ecuvadorian citizens' participation in
U.S. trade create conditions unfavorable
to shipping or are otherwise
inappropriate. Additionally, the
Commission noted that the exclusion of
third-flag operators in the Trade
pursuant to Resolution No. 012/87 alone
may create conditions unfavorable to
shipping in the Trade and that
comments received thus far indicate
shipper support for OEI's allegation that
COE cargo reservation laws create
conditions unfavorable to shipping in
the Trade.

Comments in response to the May
Notice were received from: OEI,
Transligra, SCOT, Nedlloyd Lines
(“Nedlloyd"), Council of European and
Japanese Naticnal Shipowners
Association ("CENSA") and DOS. These
comments are summarized below.®

Summary of Comments
A. OEI

OEI states that it does not own or
operate vessels. It reportedly acts as
agent for owners and operators of non-
U.S.-flag vessels. OEl advices that it
markets the services of vessel owners
and operators and negotiates their
charters and other shipping
arrangements. Further, OEI states that it
is affiliated with and operates as agent
for O.N.E. Shipping, Lid., a Bermuda
company that uses liquid parce! tankers
in regular service between the U.S. and
South and Central America and the
Caribbean. OEI advises that this service
of 25 years included Ecuador until GOE
laws excluded competitors of
Transligra.

OEI takes the position that the facts
and circumstances present in this
proceeding definitively show the

2 Exceptions to this may be the Ecuador/Brazil-
Argentina trades wherein the GOE slates in its
April 7. 1989 letter to GOS that 100 percent of the
cargo generated by those two countries destined for
Ecuador is reserved for “itself.”

¥ See May Notice for a summary of comments
received In response lo the March Notice.

existence of conditions unfavorable to
shipping in the foreign trade of the
United States within the meaning of
Section 19 and that, therefore,
countervailing action under that Section
is warranted. The laws and policies of
the GOE are said to have caused actual
harm to shipping in the U.S. commerce
and to U.S, trade interests. OEI
maintains that all third-flag carriers
except those operated by the authorized
Ecuadorian carrier, Transligra, are
prohibited from carrying U.S. exports to
Ecuador; ¢ U.S. exporters are compelled
by the GOE to deal with a one carrier
moneopoly; and shipping-related services
by U.S. companies such as OEl arg
unemployed in the Trade. OEI asserts
that GOE laws and policies have
resulted in “above-market freight rates
for U.S. exporters, absence of cost
sensitive competition, inability of U.S.
exporters to make commercial selection
of transportation, and U.S. exporters’
potential loss of markets to other
countries’ exporters not facing similar
restrictions.” Further, it believes that the
threat of penalties to shippers violating
GOE cargo reservation laws magnifies
the actual and potential harm. Shippers
unwilling to risk penalties allegedly will
not venture to use a carrier other than
Transligra.

OEI submits that it is “doubly affected
and harmed" by the GOE's actions. It
reports that it is unable to engage U.S.-
flag vessels in the Trade due fo their
unavailability,® and that its principals
who own and/or operate third-flag
vessels cannot use OEI to broker
shipments in the Trade because third-
flag vessels not chartered by Transligra
are excluded.

OEI maintains that, due to GOE
restrictions, U.S. exporters to Ecuador
and neighboring countries necessarily
suffer higher costs because they are
unable to employ a single carrier to
transport cargoes to all destinations.
The inability to employ a single carrier
allegedly prevents exporters from
receiving volume discounts. Further, OEI
contends that carriers cannot compete
effectively if barred from the U.S.-
Ecuador leg of a U.S.-West Coast of
South America service.

OEI takes exception with the GOE's
earlier contention that no additional
service is needed because the Trade is
not large enough to accommodate any

4 OEl reports that it has been informed that
applications for authorization to serve the Trade
must be submitted by a U.S. company thereby
barring third-flag carrier access.

% OFI asserts that no U.S.-flag vessels able to
carry liquid bulk cargoes serve the Trade or are
availabie for service. One reason for lack of
availability of U.S.-flag service is reportedly the
vessel draft restriction at Guayaquil.

carrier other than Transligra, Transligra
allegedly has used as much or more
third-flag tonnage in the Trade as
Ecuadorian-flag tonnage.

OEI contends that Section 19 relief is
available under the circumstances of
this case, citing past Section 19 cases,
dealing with countries such as
Venezuela,® Colombia,” and the
Philippines ® wherein the Commission
issued proposed rules due to unilateral
foreign government actions resulting in
the apparent exercise of control by that
government over the flow of U.S.
exports. OEI quotes from the
Commission's proposed rules,
illustrating that in these cases the
Commission sought to protect the
interests of not only U.S.-flag carriers,
but third-flag carriers and U.S. shippers.
OEI maintains, therefore, that
Transligra's argument that Section 19
benefits only U.S.-flag shipping is
without merit.

Further, OEI contends that relief
under Section 19 is available for parcel
tanker cargoes. It cites the fact that such
interests were previously protected by
the Commission in FMC Docket No. 87-
11, Actions to Adjust or Meet Conditions
Unfavorable to Shipping in the United
States/Colombia Trade. OEI takes the
position that the interest protected by
Section 19 is “shipping in the foreign
trade,” which includes all types of
international ocean commerce.

OEI maintains that the harm it has
described is expected to continue since
the GOE has not indicated that it will
permit freer access. Given the harm
which allegedly is suffered by U.S.
exporters of liquid bulk commodities,
U.S. enterprises like OEI, and third-flag
operators, OEI urges the Commission to
find that the laws, policies and actions
of the GOE produce conditions that the
Commission has previously declared to
be unfavorable to shipping under
Section 19.

B. Transligra

Comments submitted by Transligra
include an affidavit of Wil W. Nefkens,
Vice President of Transligra. Transligra
avers that no operator of U.S.-flag

8 Actions to Adjust or Meet Conditions
Unfavorable to Shipping in the United States/
Venezuela Trade, Docket No. 82-58, Notice of
Proposed Rulemaking, 47 FR 55969, 55971
(December 14, 1882},

7 Actions to Adjust or Meet Conditions
Unfavorable to Shipping in the United States/
Colombia Trade, Docket No. 87-11, Notice of
Proposed Rulemaking, 52 FR 20119 (May 29, 1987).

® Actions to Adjust or Meet Conditions
Unfavorable to Shipping in the United States/
Republic of the Philippines Trade, Docket No. 83-
45, Notice of Proposed Rulemaking, 48 FR 45800,
45802-03 (October 7, 1983).
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vessels has claimed that conditions

unfavorable to shipping exist in the
Trade. Transligra states that, on the
contrary, the JMC, a research and
education organization representing
U.S.-flag ship companies, did not oppose
COE policies in its comments.

Transligra notes that OEl appears to
be an agent for one or more third-flag
carriers and argues that FMC
jurisdiction under Section 19 is limited
to protecting the interests of U.S,-flag
carriers.

Transligra submits a number of
statements rebutting comments filed by
shippers in response to the
Commissicn's March Notice. It states
that Trans Marketing neither claims nor
demonstrates that service in the Trade
is poor, rates are high, or unfavarable
conditions exist. Transligra asserts that
Pecten makes no attempt to support its
atlegations of high rates in the Trade. It
likewise counters SCOT's concern that
GOE restrictions do not apply to liquid
bulk exporters of any other country,
contending that virtually all fiquid bulk
parcel tanker imports to Ecuador are
ghipped from the US. SCOT's
allegations that GOE restrictions result
in economic, safety and environmental
costs are said to be unfounded and in no
way demonstrate that conditions are
unfavorable to shipping in the trade
from the U.S. to Ecuador. Transligra
responds that its rates in the Trade are
competitive and its service is efficient
and of high quality.

Further, Transligra maintains that
CEl's claim that the number of liquid
Lulk operators offering service from the
U.S. to Ecuador has declined to one
while the Ecuadorian import trade from
cther countries continues to have
several operators is misleading. It notes
that OFL, for example, lists product
carriers such as Shell Tankers as
carriers of Ecuadorian liquid bulk
imports in other trades. Further,
Transligra advises that less than 10
percent of parcel shipments in any year
originates outside the U.S.

Transligrs concludes that nothing in
the comments submitted to date
indicates that unfavorable conditions
exist in the Trade, and accordingly
suggests that the proceeding be
terminated.

The affidavit submitted by Mr.
Nelkens provides information on
Transligra's service in the Trade, stating
that its rates are competitive and
operations efficient. He reports that
Transligra cperates one Ecuaderian-flag
vessel, the MV CHIMBORAZO which
normally makes 10 to 11 voyages per
vear in the Trade. When additional
tonnage is required, Transligra
reportedly charters space on other

parcel tankers or charters entire
voyages.

Mr., Nefkens takes exception toa
rnumber of comments submitted in
rzsponse to the Commission's March
Notice. He points.out that OEI's claim
that no U.S.-flag vessels are available
for service in the Trade is directly
refuted by the JMC. He suggests,
however, that if OEl is a U.S. company
operating vessels, it would acquire a
foreign-built vessel and register it under
the U.S. flag.

Mr. Nefkens also takes issue with
OEl's statement that Transligra
transports a majarity of its liquid bulk
cargo on third-flag vessels. He states
that in the first five months of 1989, over
one-half of Transligra's liquid bulk
cargoes were {ransported on
Ecuadorian-flag vessels. Mr. Nefkens
explains that, if sufficient liquid bulk
cargoes were available in the Trade,
Transligra would operate a second
Ecuadorian-flag vessel.

Mr. Nefkens states that the GOE
"“obviously favors reliable service by the
Ecuadorian carrier, operatinga
dedicated Ecuadorian vessel” at rates
that can be adjusted or lowered by the
GOE when it believes that such action is
necessary. Further, Mr. Nefkens submits
that Transligra can offer a full service
which meets the needs of shippers.

C. scor

SCOT reports that its members have
used OEI vessels in U.S;/South America
trades other than the U.S./Ecuador
trade, and that it has provided efficient
service. It therefore maintains that OEI
should nct be denied access to the
Trade.

SCOT explains that in small markels
for U.S. exports, such as Ecuador, it is
particularly important that chemical
parcel tankers be free to serve a total
geographic area to make their services
cost effective. Free access is said to be
important so that shippers can select the
carrier that will best assure safe
handling of the product, minimize the
risk to the environment, and maintain
product quality. SCOT asserts that these
assurances are not possible when a
single carrier, 7.e., Transligra, is granted
an effective monopoly in the Trade.

SCOT refutes JMC's claim that the
U.S. merchant marine has chemical
parcel tankers capable of operating in
the Trade. Further, SCOT disputes
JMC's argument that the FMC's primary
goal is to protect the rights of U.S.-flag
vessels, asserting that the FMC is
responsible for protecting the rights of
U.S, shippers, as well as the rights of
U.S.-flag and other carriers.

SCOT expresses concern over the fact
that the GOE has involved itself in the

setting of freight rates, which it believes
should be set by the market and not by
the government. Additionally, SCOT is
troubled by the fact that the GOE has
imposed severe fines on importers who
violated the cargo reservation law.
SCOT has provided information on
conditions in the U.S./Ecuador Lner
trade because GOE cargo reservation
policies extend to liner, as well as bulk
cargoes. Competition in the U.S./
Ecuador liner trade is said to be
extremely limited causing rates to be
among the highest that U.S, shippers
experience anywhere in the world.
SCOT states that with the possible
exception of northbound service by
Nedlioyd to the U.S. East Coast, no
third-flag carriers operate in the Trade.

D. Nedlleyd

Nedlloyd advises that it is precluded
from offering service in the U.S. export
trade to Ecuador because of Ecuadorian
requirements that U.S. exports to
Ecuador be transported on Ecuadorian
or U.S.-flag vessels, It believes that “the
overall effect of Ecuadcrian restrictions
on U.S. martime commerce is to restrict
heavily market mechanisms in the
export commerce of the United States to
Ecuador without subjecting Ecuadorian
exports to similar impediments.”
Nedlloyd urges the Commission to
examine Ecuador's restrictions of
general cargo as part cf its evaluation of
OEI's complaint.

While Nedlloyd has no information to
submit regarding the status of OFE], it
challenges the position taken by
Transligra that OEI lacks standing to
raise issues under Section 19. Nediloyd
states that this position is inconsistent
with the provision's nearly seventy-year
history. Nedlloyd submits that
Commission authority under Section 19
and the issues to be brought to the
Commission pursuant thereto must
necessarily be broad. It contends that
the adverse impact of unilateral
restrictions on U.S, commerce is varied
and widespread. In order for the
Commission to determine whether
unfavorable conditions exist, Nedlloyd
believes that the Commission must
engage in efforts to obtain the broadest
possible comment in the shortest time
practicable. Nedlloyd maintains that
Transligra, through its Petition to
Dismiss the Proceeding due to OEl's
standing, is attempting to prevent the
Commission from compiling an adequate
record, and is focusing on OEl's status
rather than explaining why Transligra
should enjoy a privileged position in the
U.S. export commerce due to GOE
restrictions, or providing a defense or
explanaticn for GOE restrictions.
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E. CENSA

CENSA challenges Transligra's
argument that Section 19 does not
extend to protection of non-U.S.-flag
carriers. CENSA notes that the
Commission has consistently rejected
this argument and that the Commission's
long-standing interpretation of Section
19 has not been overridden by Congress.
CENSA, therefore, urges the
Commission to adhere to its prior
decisions and reject the jurisdictional
argument advanced by Transligra.

F. DOS

The DOS transmitted two letters to
the Commission. By letter of June 8,
1989, DOS reports that the issue of OEI
was being discussed within the GOE's
National Merchant Marine Council. In a
follow up letter to the Commission,
dated July 21, 1989, DOS advises that
based on a recent meeting between U.S.
Embassy representatives in Quito and
GOE officials, the GOE has not
indicated that it is contemplating any
initiatives to allow OEl into the Trade,
Discussion
A. Jurisdiction

Much of the substance of the second
round of comments was directed to the
legal issue raised by Transligra, that the
reach of Section 19 is limited to U.S.-flag
vessel operators and thus may not be
invoked by OEIl, which, although a U.S.
company, is not an operator of vessels.
Indeed, certain commenters went to
some length to refute the jurisdictional
contentions of Transligra. CENSA filed
comments addressed solely to this issue,
citing past Commission exercises and
interpretations of Section 19. Nedlloyd
Lines filed lengthy comments rejecting
what it terms Transligra's “tortured
interpretations of Section19 * * *."
(Nedlloyd Comments at 1.)

Nedlloyd correctly points out that
Transligra's reliance on specific aspects
of the legislative history is strained and
misplaced. Transligra argues that the
1920 Act is promotional in purpose
rather than regulatory, and that
regulation of carriers was accomplished
in the earlier Shipping Act, 1916 (*1916
Act”), 46 U.S.C. 801, et seq. (1982). In
this connection, Transligra states that
the “only” regulatory section of the 1920
Act—Section 20—was cast as an
amendment to the 1916 Act. This
argument ignores the fact that Section 19
itself refers to regulations affecting
shipping in each of its four subsections.
Moreover, as Nedlloyd points out, the
far more numerous promotional aspects
of the 1920 Act were specifically
recognized as such and separated from
the regulatory section—Section 19—

when the Maritime Administration was
created as an agency separate from the
Federal Maritime Commission in 1961.

Transligra's use of the legislative
history of the Merchant Marine Act,
1920 is disingenuous and misleading in
several respects. In its Petition to
Dismiss this proceeding,® Transligra
cites from the House hearings and
debates, arguing that they focus
exclusively on the maintenance of a
U.S.-flag merchant marine based on the
government-built ships to be transferred
to the private sector at the end of World
War L (See Transligra Petition to
Dismiss the Proceedings, 7-8.) However,
Section 19 was not part of the bill that
originated in the House of
Representatives. Section 19, therefore,
did not exist during the House hearings
and debates and the concerns expressed
there cannot accurately be relied upon
in interpreting the scope of that section.

Moreover, even with respect to the
House debates, Transligra overstates
the exclusivity of the legislative concern
with the welfare of a U.S.-flag fleet. In
the House debate on the original bill,
H.R. 10378, which focused solely on
disposition of the World War I fleet
acquired by the United States Shipping
Board and the Emergency Fleet
Corporation, the concern was “[n]ot
only that we must have our own
merchant marine if we expect our
commerce to have a fair chance in the
markets of the world in peace time, but
it is necessary that we do so in case of
emergency." 58 Cong. Rec. 8152 (1919)
(Emphasis added). For example,
Representative Lazaro expressed the
concern that:

Other powerful nations have built and are
building their merchant marines and we must
do likewise if we are to get our share of the
world’s commerce. The day has come when
we should be no more dependent upon
foreign ships to carry our products to market
than should any other nation. We all agree
that we are to have intensive competition
following the world war and that we need a
sound policy and sane laws to keep up our
position. (Emphasis added) /d.

This concern was echoed by
Representative Wright:

As I see it, the brightest opportunity in the
history of this great country is before us, to
promote an efficient and great American
merchant marine, and thereby to extend and
promote our foreign commerce and trade.
(Emphasis added). /d.

Thus, even the House debates reflect
the broader Congressional concern with
U.S. trade and commerce generally, as
well as vessel operations. These general

 Transligra's Petition to Dismiss the Proceedings
has been treated by the Commission as comments.
See the Commission's May Notice (54 FR 21473).

concerns informed the impetus for the
bill originated in the House as H.R.
10378 which dealt only with the
disposition of the ships and other
physical assets acquired by the United
States Shipping Board, as well as its
maritime powers. This bill did not
extend to other concerns, including the
detrimental actions of foreign
governments and foreign carriers, which
subsequently arose during Senate
consideration of the bill.

Indeed, Section 19 originated in the
draft of the bill that emerged from the
Senate Committee on Commerce
following testimony concerning the
detrimental effects of foreign laws and
regulations on the ability of U.S.
commercial interests to compete in
foreign markets. The Senate committee
heard much testimony on the effects of
foreign laws, rules, “orders in council",
and shipping and commercial practices
in promoting not only the foreign
nation's merchant marines, but their
import and export trade as well, to the
detriment of American commercial
interests,

The British and Canadian use of
orders in council was discussed in the
testimony of William L. Clark of the
Pacific Steamship Company. Hearings
Before the Senate Committee on
Commerce, Establishment of an
American Merchant Marine, 66th Cong.,
2nd Sess. 1429, 1453-1456, 1463-1466
(1920). The following exchange occurred
during that testimony:

SEN. CHAMBERLAIN: Well, 1 have often
wondered if there was any way in the world
in which the United States under its
Constitution can adopt any regulations or can
confer any powers which would meet these
constant orders in council, which may change
every 24 hours to meet a good situalion.

- * * . *

I have often thought that a power could be
conferred upon the board enabling us to meet
that order in council. It affects us not only in
Canada, but in America, everywhere.

THE CHAIRMAN: Why could we not give
power to the Shipping Board to pass
regulations to meet the situation started by
the orders in council?

SEN. CHAMBERLAIN: That is the only
way we could protect ourselves.

MR. CLARK: If there were some way that
we could devise a department somewhat
similar to the British Board of Trade, it would
be of great benefit to us. The British Board of
Trade protects British shipping in every way
possible. That protection is always presumed
to be in the general British interests, and all
matters of regulation are therefore worked
out in harmony with British commerce and
British shipping, protective of both, . . . and
they make their laws to protect Great Britain
cgainst all the commerce and all the shipping
of the warld, and that is as it should be.

- * . . .
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Wherever vou find the British flag you will
find that its cerriers are working not simply
for the revenues that can be earned from the
carrying of a cargo, but working also in the
interests of British trade.

THE CHAIEMAN: And we have got to
emulate her [Great Britain]. If we want our
interests looked after we have got to look
after them ourselves. Gther countries are
looking after their own interests and not after
ours. /d. 1465-1466. [Emphasis supplied]

Section 19 originated in the
Confidential Committee Print of HR.
10378 which emerged from those
hearings. The language proposed in that
print was enacted with little change.??

These broad, nationalistic purposes of
the Act were emphasized in floor debate
on the Senate bill by Senator Jones,
Chairman of the Commerce Committee,
who expressed the desire:

to impress upon the Shipping Beard, if 1.can
doit* * * that we want them to be animated
by a spirit of Americanism; that we want
them to be moved with the desire, anintense
desire, o build up American trade, American
shipping, and American interests. I'want
them to understand that we are placing in
their hands the greatest and widest power,
probably greater than was ever invested in
any governmental organization before and
that we are giving them this power and giving
them this discretion to use in the interest of
American trode and American shipping and
not for the purpose of simply getting rid of the
ships we have in the most expeditious way
possible. 59 Cong. Rec. 6813 (May 10, 1920).
[Emphasis added]

This portion of the Senate debate is
also quoted at page 5 of Transligra's
Petition to Dismiss. We note, however,
that the passage has been selectively
edited by Trausligra to omit the
references to “American trade” or the
broader “American interests” of concern
to Senator Jones. Therefore, contrary to
Transligra's representations, the
legislative history of Section 19 does
reflect Congress' wish to protect not
only U.S.-flag carriers, but U.S. interests
in the efficient movement of U.S. export
and import commerce,

The Commiission sought clarification
and further comment en the nature of
OE!'s operations in its May Notice. OEI
advises in its supplemental comments
that it does not itself operate vessels,
but arranges and coordinates shipping
transactions between vessel owners and
operations and U.S. exporters.

We do not view OEI's activities as
making it any less engaged in the

9 A direction to act “in aid of the development
and maintenance of an American merchant marine”
was replaced by the more general command to
** * * aid in the accomplishment of the purposes of
this Act * * *" and the reference o rules and
regulaticns “relating to ships and shipping” was
replaced with a reference to "shipping™ only.

business of “‘shipping in the foreign
trade,” as that term is used in Section
19. It participates in such “shipping”
much in the same way as non-vessel
operating common carriers (NVOCCs)
and ocean freight forwarders do.

Although the Commission’s rules do
not refer to such participants in
maritime activities in delineating who
may file a petition for relief under
Section 19 at 46 CFR 585.4, the rule is
epplicable to “any person, including, but
not limited to * * *" the entities named.
(Emphasis added). We see no reason to
exclude non-carrier maritime
businesses, such as OEI from the broad
coverage available under Section 19.

The Commission’s rule, moreover,
clearly states its applicability to any
owner, operator or charterer of “bulk or
tramp,” as well as liner, vessels. OEI, as
a U.S. company seeking to participate in
transactions to provide bulk vessel
capacity in the Trade for service to U.S.
exporters is within the range of shipping
interests protected by Section 19. The
Commission proposed a rule to meet
conditions alleged to be unfavorable to
shipping in the liquid bulk trade
between the U.S. and Columbia. See
Actions to Adjust or Meet Conaditions
Unfavorable to Shipping in the United
States/Colombia Trade, 52 FR 20,119
(May 29, 1987).

B. Cenditions Unfavorable to Shipping

The supplemental comments filed in
response to the Commission's May
Notice, taken as a whole, support the
tentative conclusion of that Notice that
“GOE Resclution No. 012/87, on its face,
appears to create conditions
unfavorable to shipping in the Trade.”
Nothing in the second round of
comments justifies or offsets the
discriminatory nature of the Resolution
noted therein.

The discriminatory impact of the
Fcuadorian Resolution is not lessened
by the possible authorization of service
by a U.S. company operating at least
one U.S, vessel. No U.S.-flag vessels can
or do serve the Trade, according to OEI,
due to economic and physical
impediments to such service. The
physical limitations of the port of
CGuayaquil make service by a vessel of
greater than 23'8” draft impossible; U.S--
flag chemical tankers reportedly exceed
that draft, Economic as well as physical
aspects of the Trade effectively limit
service toparcel tankers of 5 to 10
thousand DWT. No such vessels are
present in the U.S.-flag fleet, accerding
to OEL In any event, the possible
existence of U.S.-flag vessels which
might be able to participate in this
Trade does not justify GOE exclusion
from the Trade of other vessels which

do wish to participate, in order to create
a monopoly for its own vessels.

As OEI points out in its supplemental
comments, the effect of the Ecuadorian
resolution is to close the Trade fo all
third-flag carriers except those chosen
by Transligra to participate through
charters. The result, as several
commenters point out, is to subject U.5.
export commerce to a limit imposed on
the market for shipping services by the
GOE while similar limits are not
imposed on the shipping services
available to Ecuadorian exporters or
non-U.S. exporters to Ecuador.

The comments of SCOT and Pecten
indicate that those who must move
cargo in this U.S. export trade find that
their ability to do so efficiently and
safely, as well as economically, has
been adversely affected by the
exclusion of third-flag carriers from the
market. Such effects are harmful to
shipping in the Trade within the
meaning of section 19.

The only justification for the GOE
restrictions offered by Transligra is that
the size of the Trade provides only
sufficient cargo for its own dedicated
service. The Commission has rejected
similar arguments based en adegnacy of
service in the past, and does so again
here. As we noted in Docket No. 86-7
concerning Peru, adequacy of service “is
irrelevant as a defense of government
schemes which limit competition in
chipping services in order to protect or
enhance theirnational-flag or State-
cwned shipping lines." See Actions to
Adjust or Meet Conditions Unfavorable
to Shipping in the United States/Peru
Trade, Order Denying Petition,
FM.C. 24 SR.R. 308, 312 (June
18, 1987). The Commission there further
pointed out that a showing that the
government-favored carrier now offers
adequate service may merely indicate
that it has been able to increase its
share of the market and consolidate its
position during the period when
competitors have been excluded.

The Commission, therefore, finds that
conditicns unfaverable to shipping
appear to exist in this Trade.

C. Sanctions

Transligra is the chief, if nct sole,
beneficiary of the Ecuadorian resclution.
Transligra is‘an Ecuadorian-flag carrier
serving the Trade with one Ecuadorian-
flag vessel and additional space
chartered on foreign-flag vessels.
However, Transligra is not a liner
operator-and therefore does not file
tariffs. Therefore, tariff cancellation is
not an available sanction. The sanctions
added to section 19 by the Foreign
Shipping Practices Act of 1988, 48 U.S.C.
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app. 1710a, however, are available.
These include the assessment of a fee of
up to $1 million per voyage, as well as
the denial of clearance at U.S. ports by
the collector of customs.

Based on the comments filed to date,
the Commission has found that
conditions unfavorable to shipping
appear to exist in the U.S./Ecuador
trade as a result of Ecuadorian
Resolution No. 012/87. In order to adjust
or meet these conditions, we herein
propose a rule to impose a
countervailing fee of $100,000 per
outbound (ex. U.S.) voyage by
Transligra. In addition, in order to
secure the information necessary for
Commission administration and
enforcement of this rule, Transligra is
required to file with the Commission
periodic reports reflecting the service it
provides in the Trade, including the
vessels employed and the amount of
cargo carried, as well as certification
that it has complied with the
Commission's rule. In the event that
Transligra fails to comply with the
requirements of the rule, it is further
provided that the Commission, through
its Secretary, will request that the
collector of customs at ports in the U.S.
Gulf of Mexico deny the clearance
required by section 4197 of the Revised
Statutes (46 U.S.C. app. 91) to vessels
owned or operated by Transligra, as
provided for in section 1002(f) of the
Foreign Shipping Practices Act of 1988,
48 U.S.C. app. 1710a(f).

Since the Commission instituted this
proceeding by publication of the Notice
of Inquiry in March 1989, there has been
no indication of willingness on the part
of the GOE to permit greater opportunity
for non-Ecuadorian participation in the
Trade. Nevertheless, it is to be hoped
that progress in resolving these issues,
through GOE acton or talks with OEI or
the DCS, or both, may yet be achieved
without need for Commission acticn on
a Final Rule in this proceeding.

To assist the Commission in agsessing
the continuing need for the action
proposed, interested parties are invited
to file comments, views and information
relating to the proposed rule within 30
days of publication in the Federal
Register. Because the Commission is
proposing a rule to meet or adjust
conditions in a non-liner trade by action
affecting a carrier which does not file
tariffs with the Commission, the specific
authority provided in the Foreign
Shipping Practices Act of 1988, making
the action against foreign carriers
authorized by that Act available for use
in proceedings under section 19, has
been utilized. This is, therefore, a case

of first impression in that respect, and
interested parties are asked to focus in
their comments on the sanctions
proposed. The issues raised include the
probable effect of the fees imposed on
Transligra's rates in the Trade and the
possibility that the request for denial of
clearance, reflected at section 586.3(d) of
the proposed rule, alone might be a more
effective means of adjusting the effects
of GOE Resolution No. 012/87.

Another matter to which commenter's
attention is invited is the possibility that
the Commission might require in its final

" rule that the fees imposed will become

effective if the Ecuadorian-flag carrier
fails to certify within 25 days of
publication that no law, regulation or
policy of the GOE will preclude any
carrier from operating in the trade on
the same basis as any other carrier or
impose any administrative burden on
any non-Ecuadorian-flag carrier, vessel
or shipper in the trade not imposed on
Ecuadorian-flag carriers.

In addition to the rule proposed herein
to meet or adjust conditions unfavorable
to shipping in the U.S./Ecuador trade,
the Commission proposes to revise the
manner in which it incorporates in the
Code of Federal Regulations rules issued
in similar proceedings under section 189.
Therefore, the Commission proposes to
revise part 586 of the CFR to add a new
§ 586.1 descriptive of the function of part
586 and to redesignate and incorporate
as a single § 586.2 all provisions of the
current part 586 which were enacted by
the Final Rule to adjust or meet
conditions unfavorable to shipping in
the U.S./Peru Trade, published at 54 FR
12628 (March 28, 1988). This rule is
republished herein to reflect the
redesignation and conforming changes.
No substantive changes have been made
in the rule and its status as a Final Rule
is unchanged by this action. The
proposed rule in the U.S./Ecuador trade
would be added to part 586 as § 586.3 if
it becomes a final rule,

List of Subjects in 46 CFR Part 586

Foreign trade, Maritime carriers,
Trade practices.

Therefore, pursuant to section 19(1)(b)
of the Merchant Marine Act, 1820, 46
U.S.C. app. 876(1)(b); section 10002 of
the Foreign Shipping Practices Act of
1988, 46 U.S.C. app. 1710a;
Reorganization Plan No. 7 of 1961, 26 Fr
7315 (August 12, 1961); and 46 CFR part
585; part 586 of title 46 of the Code of
Federal Regulations is revised to read as
follows:

PART 586—ACTIONS TO ADJYST OR

MEET CONDITIONS UNFAVORABLE

TO SHIPPING IN SPECIFIC TRADE

Sec.

586.1 Actions to adjust or meet conditions
unfavorable to shipping in specific trade.

586.2 Conditions unfavorabie to shipping in
the United States/Peru trade.

586.3 Conditions unfavorable to shipping in
the United States/Ecuador trade.

Authority: 46 U.S.C. app. 876(1)(b}; 46
U.S.C. app. 1710a; 46 CFR parl 585;
Reorganization Plan No. 7 of 1961, 26 FR 7315
(August 12, 1961).

§586.1 Actions to adjust or meet
conditions unfavorable to shipping in
specific trades.

Whenever the Commission
determines that tonditions unfavorable
to shipping exist in the United States
foreign trade with any nation and issues
rules to adjust or meet trade with any
nation and issues rules to adjust or meet
such conditions, pursuant to section
19(1)(b) of the Merchant Marine Act,
1920, 46 U.S.C. app. 876{1}(b) and 46 CFR
part 585, such rules shall be published in
the Federal Register and added to this
part.

§ 586.2 Condiilons unfavorable to
shipping in the United States/Peru Trade.

(a) Conditions unfavorable to
shipping in the trade. (1) The Federal
Maritime Commission has determined
that the Government of Peru (“GOP")
has created conditions unfaverable to
shipping in the foreign trade of the
United States by enacting, implementing
and enforcing laws and regulations
which unreascnably restrict non-
Peruvian-flag carriers from competing in
the Trade on the same basis as
Peruvian-flag carriers, and additionally
deny to non-Peruvian-flag carriers
effective and equal access to cargoes in
the Trade. Moreover, the laws and
regulations at issue unilaterally allocate
and reserve export liner cargoes from
the United States for carriage by
Peruvian-flag carriers.

(2) GOP law provides that non-
Peruvian-flag carriers must become
associate carriers or obtain cargo from
shippers who have secured waivers for
individual shipments or certification of
cargo shipped, to operate in the Trade:.
The enforcement of this system
discriminates against U.S. shippers and
exporters, restricts their opportunities to
select a carrier of their own choice, and
hampers their ability to compete in
international markets.

(b) Peruvian-fiag carriers— '
assessment of fees. (1) “Voyage" meeans
an inbound or outbound movement
between a foreign country and the
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United States by a vessel engaged in the
United States trade. Each inbound or
outbound movement constitues a
separate voyage. For purposes of this
part, the transportation of cargo by
water aboard a single vessel inbound or
outbound betwen ports in Peru and
ports in the United States under one or
more bills of lading issued by or on
behalf of the Peruvian-flag carriers
named in paragraph (b){2) of this
section, whether on board vessels
owned or operated by the named
carriers or in space chartered by the
named carriers on vessels owned or
operated by others, or carried for the
account of the named carriers pursuant
to Agreements on file with the Federal
Maritime Commission, under any of the
tariffs enumerated in paragraph (b)(4) of
this section, shall be deemed to
constitute a voyage.

(2) For each voyage completed after
the effective date of this section, the
following carriers shall pay to the
Federal Maritime Commission a fee in
the amount of $50,000:

Compania Peruana de Vapores (“CPV"});
Empresa Naviera Santa, S.A. (“Santa”);
Naviera Neptuno, S.A. (“Neptuno"); and
Naviera Universal, S.A. (“Uniline").

The fee for each voyage shall be paid by
certified or cashiers check made
payable to the Federal Maritime
Commission within 7 calendar days of
the completion of the voyage for which
it is assessed.

(3) Each Peruvian-flag carrier named
in paragraph (b)(2) of this section shall
file with the Federal Maritime
Commission a report setting forth the
date of each voyage completed, amount
of cargo carried, and amount of fees
assessed pursuant to paragraph (b)(2) of
this section during the preceding
calendar quarter. Each such report shall
include a certification that all applicable
fees assessed pursuant to paragraph
(b)(2) of this section have been paid, and
shall be executed by the Chief Executive
Officer under oath. Such reports shall be
filed within 15 days of the end of each
calendar quarter.

(4) If any Peruvian-flag carrier shall
fail to pay any fee assessed by
paragraph (b)(2) of this section within
the prescribed time for payment, or fail
to file any quarterly report required by
paragraph (b)(3) of this section within
the prescribed period for filing, the
tariffs identified below, as applicable to
such carrier, shall be suspended
effective 30 dalendar days after the
expiration of the calendar quarter in
which such fees or report were due:

(i)(A) Compania Peruana de Vapores
(CPV)

FMC No. 14—Applicable BETWEEN United
States Atlantic and Gulf Ports AND Ports
in South America, Trinidad, and the
Leeward and Windward Islands. .

FMC No. 15—Applicable FROM United
States West Coast Ports and Hawaii TO
Ports in Chile, Peru, Mexico, Panama and
the Weslt Coast of Central America.

FMC No. 16—Applicable FROM Ports in
Chile, Peru, Mexico, Panama and the
Waest Coast of Central America TO
United States West Coast Ports and
Hawaii.

(B) Empresa Naviera Santa, 5.A.

FMC No. 3—Applicable FROM Rail
Container Terminals at United States
Pacific Coast Ports TO Ports in South
America.

FMC No. 5—Applicable FROM Rail
Terminals at United States Interior Ports
and Points TO Peru and Chile.

FMC No. 7—Applicable BETWEEN United
States Atlantic and Gulf Ports and Ports
in Peru.

(C) Naviera Neptuno, S.A.

FMC No. 5—Applicable BETWEEN United
States Pacific Ports AND Peru and
Pacific Coast Ports in Chile, Colombia
and Ecuador.

(D} Naviera Universal, S.A. (Uniline)

FMC No. 2—Applicable BETWEEN United
States Ports and Points AND Ports and
Points in Central America, South
America, Mexico, and the Caribbean.

(ii) The following conference tariffs, or
any other conference tariff covering the
Trade, including intermodal tariffs
covering service from interior U.S.
points:

Atlantic & Gulf/West Coast of South

America Conference

FMC No. 2—Applicable FROM United States
Atlantic and Gulf Ports TO West Coast
Ports in Peru and Chile via the Panama
Canal.

FMC No. 3—Applicable FRCM Points in the
United States TO Points and Ports in
Chile, Peru, and Bolivia moving through
United States Atlantic and Gulf Ports of
Interchange.

FMC No. 5—Applicable FROM Points and
Ports in Chile, Peru and Bolivia TO
Points and Ports in the United States,
moving through United States Atlantic
and Gulf Ports of Interchange.

FMC No. 6—Applicable FROM Chilean and
Peruvian Ports of Call via the Panama
Cana! TO Ports of Call on the Atlantic
and Gulf Coasts of the United States.

(iii) Any other tariff which may be
filed by or on behaif of the carriers
listed in paragraph (b) of this section.

(iv) In the event of suspension of
tariffs pursuant to this paragraph, all
affected conference or rate agreement
tariffs shall be amended to reflect said
suspensions. Operation by any carrier
under suspended, cancelled or rejected
tariffs shall subject said carrier to all

applicable remedies and penalties
provided by law.

(c) Source of fees. Any fees assessed
by paragraph (b)(2) of this section
against Peruvian-flag carriers operating
pursuant to any Agreement filed with
the Federal Maritime Commission
providing for revenue pooling, joint
service, space-chartering or other joint
operations shall be paid by such
Peruvian-flag carriers without affecting
the revenue shares or amount of revenue
earned by non-Peruvian-flag carriers
operating pursuant to such Agreements.

(d) Effective Date. Paragraph (a) of
this section is effective on March 28,
1989. The date upon which paragraphs
{b) and (c) of this section shall become
effective shall be determined by further
order of the Commission amending this
section.

§586.3 Conditions unfavorable to
shipping in the United States/Ecuador
Trade.

(a) Conditions unfaveorable to
shipping, (1) The Federal Maritime
Commission has determined that the
Covernment of Ecuador (“GOE") has
created conditions unfavorable to
shipping in the foreign trade of the
United States by enacting, implementing
and enforcing laws, decrees and
regulations which unreascnably restrict
non-Ecuadorian-flag carriers from
competing in the liquid bulk trade from
the United States to Ecuador on the
same basis as Ecuadorian-flag carriers,

(2) Resolution No. 012/87 unilaterally
reserves export liquid bulk cargoes from
the United States to Ecuador for
carriage by Ecuadorian-flag carriers
who utilize Ecuadorian-flag vessels or
charter third-flag vessels, or U.S.-flag
carriers who utilize U.S.-flag vessels.
The enforcement of this system
discriminates against U.S. carriers and
other maritime companies desirous of
participating in this Trade through the
charter of third-flag vessels, and denies
to non-Ecuadorian-flag carriers effective
and equal access to liquid bulk cargoes
in the Trade. It also discriminates
against U.S. shippers and exporters
whose opportunities to select a carrier
of their choice are restricted and whose
ability to compete in international
markets is hampered.

(b) Ecuadorian-flag carriers—
assessment of fees. (1) “*Voyage" for
purposes of this section means an

. outbound movement from the United

States to a foreign country by a vessel
engaged in the United States trade. Fach
ouibound movement constitutes a
separate voyage. The transportation of
cargo by water aboard a single
outbound vessel between ports in the
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United States and ports in Ecuador
under one or more bills of lading issued
by or on behalf of the Ecuadorian-flag
carrier Maritima Transligra, S.A.
(“Transligra"), whether on board vessels
owned or operated by Transligra or in
space chartered by Transligra in vessels
owned or operated by others shall be
deemded to constitute a voyage.

(2) For each voyage completed after
the effective date of this section,
Transligra shall pay to the Federal
Maritime Commission a fee in the
amount of $100,000. The fee for each
voyage shall be paid by certified or
cashiers check made payable to the
Federal Maritime Commission within 14
calendar days of the completion of the
voyage for which it is assessed.

(c) Report. Transligra shall file with
the Federal Maritime Commission a
report setting forth the names of vessels
operated by Transligra in the Trade,
whether owned or chartered; the names
of vessels on which Transligra has
chartered space for the carriage of cargo
in the Trade, and the names and
addresses of the owners of such vessels;
the date of each voyage completed in
the Trade; the amount of cargo carried;
and the amount of fees assessed
pursuant to paragraph (b)(2) of this
section during the preceding calendar
quarter. Each such report shall include a
certification that all applicable fees
assessed pursuant to paragraph (b)(2) of
this section have been paid, and shall be
executed by the Chief Executive Officer
under cath. Each report shall be filed
within 15 days of the end of the
applicable calendar guarter.

(d) Refusal of Clearance by the
Collector of Customs. If Transligra shall
fail to pay any fee assessed by
paragraph (b)(2) of this section, or fail to
file any quarterly report required by
paragraph (c) of this section within the
prescribed period for filing, the
Secretary of the Commission shall
request the Chief, Carrier Rulings
Branch of the U.S. Customs Service to
direct the collectors of customs at ports
in the U.S. Gulf of Mexico to refuse the
clearance required by Section 4197 of
the Revised Statutes (46 U.S.C. app, 91)
to any vessel owned or operated by
Transligra.

By the Commission.
Joseph C, Polking,
Secretary.

{FR Doc. 88-19408 Fjled 8-17-89; 8:45 am)
BILLING CODE 6730-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wiidiife Service
50 CFR Part 18

Marine Mammals; Native Exemptions

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Nolice of public meetings.

SUMMARY: In the November 14, 1988,

Federal Register (53 FR 45788) the Fish

and Wildlife Service (Service) proposed

to amend the regulations in 50 CFR Part

18 implementing the Marine Mammal

Protection Act of 1972 (the Act), 16

U.S.C. 1361-1407. The proposed rule

would prohibit the taking of sea otters

by Alaskan Natives for use in creating

and selling authentic Native articles of

handicrafts and clothing under the

Native Exemptions section of the Act, 16

U.S.C. 1371(b). In the February 15, 1989,

Federal Register (54 FR 6940}, the

Service extended the comment peried

on the proposed rule to April 13, 1989. In

the May 31, 1989, Federal Register (54 FR

23233), the Service gave notice that the

comment period was further extended

through November 30, 1989, to allow

time for public meetings to be conducted

in selected coastal Alaska locations

within the range of the sea otter, and at”

one location in California. This notice

announces the exact times and locations

of those meetings.

DATES: The public meetings are

scheduled as follows:

1. September 1, 1989, 1:00 p.m., Atka,
Alaska

2, October 2, 1989, 7:00 p.m., Sitka,
Alaska

3. October 3, 1989, 7:00 p.m., Klawock,
Alaska

4. October 9, 1989, 7:00 p.m., Unalaska,
Alaska

5. October 12, 1989, 7:00 p.m., Cordova,
Alaska :

6. October 16, 1989, 7:00 p.m.,
Anchorage, Alaska

7. October 19, 1989, 7:00 p.m., Homer,
Alaska

8. October 23, 1989, 7:00 p.m., Kodiak,
Alaska

9. October 24, 1989, 7:00 p.m.,
Dillingham, Alaska

10. October 26, 1989, 7:00 p.m., Seldovia,
Alaska

11. October 30, 1989, 1:00 p.m., San
Francisco, California
Written comments and materials on

the proposed rule will still be accepted

through November 30, 1989.

ADDRESSES: The public meetings will be

held in the following locations:

1. Atka—Atka Community Building,
Atka, Alaska 99502

2. Sitka—Centennial Building
(Pestchouroff Room), Sitka, Alaska
899835

3. Klawock—Alaska Native Brotherhood
Hall, Klawock, Alaska 99925

4, Unalaska—City Council Chambers,
Unalaska, Alaska 99685

5. Cordova—Cordova Public Library,
Cordova, Alaska 99574

6. Anchorage—Large Conference Room,
First Floor, Regional Office, U.S. Fish
and Wildlife Service, 1011 E. Tudor
Road, Anchorage, Alaska 99503

7. Homer—Kachemak Bay Campus of
the Kenai Peninsula College, 533 E.
Pioneer Avenue, Homer, Alaska 99603

8. Kodiak—Fisherman's Hall, Kodiak,
Alaska 99615

g. Dillingham—Senior Citizens Center,
Dillingham, Alaska 99576

10. Seldovia—Seldovia Native
Association Office, 206 Main Street,
Seldovia, Alaska 99663

11. San Francisco—Fort Mason Center,
Golden Gate National Recreation
Area, Building 201, Room A2, San
Francisco, California 94102

Comments and materials concerning
the proposed rule may be sent to the
Regional Director, U.S. Fish and Wildlife
Service, 1011 East Tudor Road,
Anchorage, Alaska, 89503, or delivered
in person to the U.S. Fish and Wildlife
Service, 1011 East Tudor Road,
Anchorage, Alaska. Comments and
materials received in response to the
proposed rule will be available for
public inspection at the above address
during normal working hours of 8:00 a.m.
to 4:30 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Jon R. Nickles, Supervisor, Marine
Mammals Management, Fish and
Wildlife Enhancement, U.S. Fish and
Wildlife Service, 1011 East Tudor Road,
Anchorage, Alaska, 99503, telephone
(907) 786-3492.

SUPPLEMENTARY INFORMATION: The
meetings will be open to the public.
Interested parties may present data,
information, or views, orally or in
writing, on the issue under
consideration, that is, the Service's
proposal to prohibit the taking of sea
otters by Alaskan Natives for use in
creating and selling authentic Native
articles of handicrafts and clothing
under the Native Exemption section of
the Act, 16 U.S.C. 1371(b). Oral
statements may be limited in length if
the number of parties present at the
meetings necessitates such a limitation.
There are, however, no limits to the
length of written comments or materials
presented at the meetings or mailed to
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the Service. The closing of the comment
period for the proposed rule remains
November 30, 1989. Parties unable to
attend any of the meetings but who wish
to provide written comments or
materials should mail, or deliverin
person, their submissions to the
Service's Anchorage Regional Office
(see ADDRESSES section above).

The author of this notice is Jeffrey L.
Horwath, Division of Fish and Wildlife
Management Assistance, U.S. Fish and
Wildlife Service, Mail Stop 820-
Arlington Square, 18th and C Streets,
NW., Washington, DC 20240.

Dated: August 11, 1889,

Richard N. Smith,

Acting Director, U.S. Fish and Wildlife
Service, Department of the Interior.

[FR Doc. 88-19425 Filed 8-17-89; 8:45 am]|

BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Strawberry Ridge Timber Sale, Dixle
National Forest, Utah

AGENCY: Forest Service, USDA.

ACTION: Revision of Notice of Intent to
prepare an Environmental Impact
Statement,

suMMARY: The Forest Service published
a Notice of Intent to prepare an
Environmental Impact Statement in the
May 25, 1989 Federal Register (Vol. 54,
No. 100) for a proposal to harvest timber
and build roads in the Strawberry Ridge
area on the Cedar City Ranger District
of the Dixie National Forest in Kane
County, Utah. That notice is hereby
revised to show that the Draft
Environmental Impact Statement (DEIS)
is expected to be available for public
review in October 1989, and the Final
Environmental Impact Statement (FEIS)
is scheduled to be completed by January
1990. No other revisions are made,
Dated: August 3, 1989.
Hugh C. Thompson,
Forest Supervisor.
[FR Doc. 89-19388 Filed 8-17-89; 8:45 am]
BILLING CODE 3410-11-M

Forest Service, USDA.

North Slope Timber Sale, Dixie
National Forest, Utah

AGENCY: Forest Service, USDA.

ACTION: Revision of Notice of Intent to
prepare an Environmental Impact
Statement.

SUMMARY: The Forest published a
Notice of Intent to prepare an
Environmental Impact Statement in the
May 25, 1989 Federal Register (Vol. 54,
No. 100) for a proposal to harvest timber
and build roads in the north slope area
of Boulder Mountain on the Teasdale

Ranger District of the Dixie National
Forest in Wayne County, Utah. That
notice is hereby revised to show that the
Draft Environmental Impact Statement
(DEIS) is expected to be available for
public review in October 1989, and the
Final Environmental Impact Statement
(FEIS) is scheduled to be completed by
January 1990. No other revisions are
made.

Dated: August 3, 1989.
Hugh C. Thompson,
Forest Supervisor.
[FR Doc. 88-19389 Filed 8-17-88; 8:45 am]
BILLING CODE 3410-11-M

Strawberry Gulch Timber Sale

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Forest Service will
prepare an Environmental Impact
Statement (EIS) to analyze and disclose
the environmental effects of a site
specific proposal to harvest timber in
the Strawberry Gulch area of the
Hayden Ranger District, Carbon County,
Wyoming. The National Environmental
Policy Act (NEPA] requires an early and
open process for determining the scope
of issues to be addressed and for
identifying the significant issues related
to the proposal. The Forest Service will
schedule a public scoping meeting to
identify issues related to the proposal
during the latter part of September 1989
in the town of Encampment, Wyoming.
Adequate notice will be given with the
specific location and date so that
interested and affected people may
attend.

The Forest Service is seeking
comments during the scoping analysis
from other Federal, State, and local
agencies, and organizations and
individuals who may be interested or
affected by the decision. The analysis
process will include:

1. Identification of the issues to be
addressed.

2. Identification of issues to be
analyzed in depth.

3. Elimination of insignificant issues,
issues covered by previous
environmental review, and issues not
within the scope of this decision.

DATE: The Draft EIS is expected to be
completed and made available for
public review and comment in

December 1989. A public comment
period of 45 days will be established,
beginning August 18, 1989.

FOR FURTHER INFORMATION CONTACT:
Submit written comments and
suggestions concerning management of

* the area or the scope of the analysis, or

direct any questions about the proposed
action and Environmental Impact
Statement to Bob Thompson, District
Forester, Box 187, Encampment, WY
82325, phone 307-327-5481.

SUPPLEMENTARY INFORMATION: The
Strawberry Gulch timber sale is a site
specific project identified in the
Medicine Bow Land and Resource
Management Plan (Forest Plan). This
project was tentatively scheduled during
the first ten-year period of the Forest
Plan, and is intended to implement the
Plan and achieve the desired future
condition for the area.

The decision to be made is how to
best manage the Strawberry Gulch area,
and whether to implement the proposed
timber sale and other related activities.
The related activities could include road
construction and reconstruction, site
preparation, tree planting and thinning,
and some road closures.

A reasonable range of alternatives,
including "'no action”, which would
result in no development of the area,
and the “proposed action" will be
considered. Other alternatives may be
formulated as a result of scoping, and
may consider various combinations of
development designs for timber harvest,
transportation, wildlife and fishery
habitat activities, and visual and
recreation opportunities.

The draft Environmental Impact
Statement (EIS) is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review by December 1989. At that
time EPA will publish a notice of
availability of the DEIS in the Federal
Register.

The comment period on the draft
Environmental Impact Statement will be
45 days from the date the Environmental
Protection Agency’s notice of
availability appears in the Federal
Register. It is very important that those
interested in the Strawberry Gulch
timber sale participate at that time. To
be the most helpful, comments on the
DEIS should be as specific as possible
and may address the adquacy of the
statement or the merits of the
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alternatives discussed (see The Council
on Environmental Quality Regulations
for implementing the procedural
provisions of the National
Environmental Policy Act at 40 CFR
1503.3). In addition, Federal court
decisions have established that
reviewers of draft EIS's must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an sgency to the
reviewers' positions and contentions,
Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 518, 553 (1978).
Environmental objections that could
have been raised at the draft stage may
be waived if not reised entil after
completion of the final environmental
impact statement. Wisconsin Heritages,
inc. v. Harris, 490 F. Sapp. 1334, 1338
(E.D. Wis. 1980). The reason for thisis to
ensure that substantive comments and
objections are made available to the
Forest Service at a time when it ean
meaningfully copsider them and respond
to them in the final.

After the comment period ends on the
draft EIS, the comments will be
analyzed and considered by the Forest
Service in preparing the final
environmental impacl statement. The
final EIS is scheduled to be completed
by Tune 1890. In the final EIS the Forest
Service is required to respond to the
comunents received (40 CFR 1503.4). The
responsible official will consider the
comments, responses, environmental
consequences discussed in the EIS, and
applicable laws, regulations, and
peiicies in meking a decision regarding
this preposal. The responsible official
will document the decision and reasons
for the decision in the Record of
Deciston. That decision will be subject
tc review under 36 CFR 217,

Dated: August 8, 1949,

Cerald G. Heath,

Forest Supervisor.

|FR Doc. 89-19455 Filed 8-17-8%; 8:45 am|
DILUNG CODE 3410-11-3

Packers and Stockyards
Administration

Withdrawal of Certification of Central
Filing System; Arkansas

The cestification of the Statewide
central {filing system of Arkansas is
hereby withdrawn on the basis of
information submitted by W.J. "Bill"
McCuen, Secretary of State, and in
accordance with State of Arkensas Act
655 of 1089.

The central filing system was
previously certified, pursuant to section
1324 of the Food Security Act of 1985, for
all farm products produced in that State

except for cattle and calves, goats,
horses, hogs, mules, sheep and lambs (51
FR 46887, December 29, 1986; 52 FR 6040,
February 27, 1887).

This is issued pursuant to authority
delegated by the Secrelary of
Agriculture.

Autherity: Sec, 1324{c)(2), Pub. L. £3-198, 99
Stat 1535, 7 U.S.C. 1831fc){2); 7 CFR
2.17(e)(3). 2.56{a})(3), 51 FR 22795.

Dated: August 14, 1389,

B.H. (Bill} Jonss,

Administrator, Packers and Stockyards
Administretion.

[FR Doc. 89-19421 Filed 8-17-89; 8:45 am]
BILLING CODE 3410-KD-M

DCEPARTMENT OF COMMERCE

Agency Form Under Review by the
Office of Management and Budget
(ONB)

DOC has submitted to OME for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C, Chapter 33].

Agency: Bureau of the Census
Title: Alternative Questionnaire

Experiment S-601, 605, 608, 807, 60%A,

6098, 610A, 610B
Type of Request: New Collection
Burden: 23,168 hours
Number of Respandents: 42,000
Avg Hours per Response: 41 minutes
Needs and Uses: This survey will test

and evaluate guestion wording,

layout, and instructions for the census
questionnaire which is administered
ta the entire population. The Census

Bureau sta{f will use the information

gathered to improve the design and

content of later census forms,
Affected Public: Individuals or
households
Frequency: One-time only
Respondent’s Obligation: Mandatory
OMB Desk Officer: Don Arbuckle, 395~

7340,

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, Room H&622,
14th and Constitution Avenue NW.,
Washington, DC 20230.

Written comments and
recommendations for the proposed
information coliection should be sent to
Don Arbuckle, OMB Desk Officer, Room
3208, New Executive Office Building,
Washingtor, DC 20503.

Dated: August 10, 1989.
Edward Michals,

Departmental Clearance Officer, Office of
Management end Organization.

[FR Doc. 83-19443 Filed 8-17-89; £.45 am]
EILLING CODE 3510-07-M

[Docket Mo. 90517-8117]

Request for Comments on the
Preliminary implementation Plan of
Portion of the Cmnibus Trade and
Competitivencss Act of 1288; Nationazl
Trade Data Bank

£cenCY: Office of the Under Secretary
for Economic Affairs, Commerce.
rcTION: Notice and request for
comments.

surmmary: Pursuant to subtitle E of title
V of the Omnibus Trade and
Competitiveness Act of 1988, 15 US.C.
4901-4913, the Commerce Department is
establishing a National Trace Data Bank
(NTDB]) and is proposing a systemns
concept for it. The purpose of the NTDB
is to provide reasonable public access,
including electronic access to data
“useful * * * to policymakers and
analysts cencerned with international
economics and trade * * *"and ** * *
data * * * of the greatest interest to
United States business firms that are
engaged in export-related activities and
to Federal and State agencies that
promote exports. * * *",

The purpose of this notice is to inform
the public and seek comments prior to
the establishment of the NTDB.

DATE: Comments frem the public should
be received no later than September 18,
1883.

ADDRESS: Written comments should be
addressed to: John E. Cremeans,
Economic Affairs, Office of Business
Analysis, Room 4878, Department of
Commerce, Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
John E. Cremeans, telephone (202} 377~
1405,

SUPPLEMENTARY IRFORMATIOHN: Subtitle
E, Part I of Title V of the Omnibus Trade
and Competitiveness Act of 1988 directs
the Department of Commerce to
establish and manage a National Trade
Data Bank {NTDB) consisting of twa
parts: (1) An “International Economic
Data System” (IEDS) and (2) an “Export
Promotion Data System" (EPDS). The
Act calls for the Secretary of Commerce,
with the assistance of other Federal
agencies to assemble, in one location,
those econamic, demographic, social,
and other statistics of the United States
and other countries that are of use to
policymakers and analysts concerned
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with international economics and trade.
The NTDB will also include information
of greatest interest to U.S. businesses
engaged in export-related activities and
to Federal and State agencies that
promote exports. The NTDB is to be
operational within two years of the
enactment of the Act (i.e., August 23,
1990).

Interagency Trade Data Advisory
Committee

Some of the U.S. information called
for in the IEDS and the EPDS is
produced by the Department of
Commerce. However, a significant
portion is produced by other government
agencies. The Act stipulates that each
agency shall provide data considered
necessary to the operation of the data
bank. In addition, some of the data to be
included in the IEDS may be derived
from foreign sources such as foreign
government agencies or international
organizations. ’

The Act establishes the Interagency
Trade Data Advisory Committee
(ITDAC) to be chaired by the Secretary
og Commerce. The ITDAC will consist
() H

The United States Trade

Representative,
The Secretary of Agriculture,
The Secretary of Defense,
The Secretary of Commerce,
The Secretary of Labor,
The Secretary of Treasury,
The Secretary of State,
The Director of the Office of
Management and Budget,

The Director of the Central
Intelligence Agency,

The Chairman of the Federal Reserve
Board,

The Chairman of the International
Trade Commission,

The President of the Export-Import
Bank,

The President of the Overseas Private
Investment Corporation,

or their designees, and

Such other members as may be
appointed by the President from full-
time officers or employees of the Federal
Government.

The Secretary of Commerce will seek
the advice of the Committee on the
establishment, structure, contents, and
operation of the NTDB as appropriate
with the goals of assuring timely and
accurate collection of the information
and providing efficient access to the
data by the private sector and
government officials. The ITDAC will be
a standing committee that will provide
ongoing consultation and guidance to
the Secretary.

Review of Notice by the Interagency
Trade Data Advisory Committee

This notice on the NTDB was
reviewed by the Interagency Trade Data
Advisory Committee and the Committee
was asked for its advice in
correspondence and in a formal meeting.
The first draft of the notice was
circulated to the member agencies on
March 17, 1989 and representatives of
the member agencies were briefed on
the draft on March 20, 1989. Comments
were received and changes made to the
draft. The second draft was circulated to
the member agencies of the Committee
on April 21, 1988. At the meeting of the
Interagency Trade Data Advisory
Committee on May 3, 1989,
representatives were briefed on the
draft notice.

Content

A determination has not yet been
made as to the specific data entities to
be included in the data bank. However,
the language of the Act provides clear
guidance on the general types of
information to be included. The agencies
of the Federal government and
especially those represented on the
Interagency Trade Data Advisory
Committee will be asked to determine
those data entities that are prepared or
estimated by them that should be
included in the EPDS or the IEDS. The
Secretary of Commerce, with the advice
of the ITDAC, will request additional
data entities if they are determined to be
useful in carrying out the purposes of the
Act or may delete data items not
determined to be useful.

The resulting list of data entities,
determined by the Secretary with the
advice of the Committee, will constitute
the initial desired content of the data
bank. Data entities may be added or
deleted later as circumstances change or
experience suggests improvement. The
actual content of the data bank when it
is made available to the public will,
however, be determined in part by the
resources and budget for the purpose of
the NTDB that are available to the
Secretary and to the Federal agencies
supplying the data. Data determined to
be useful, but not available initially, will
be included as resources and budget
permit.

International Economic Data System:
The IEDS will contain current and
historical statistics for the United States
and other countries with which we have
“important” economic relations and
which are determined to be useful for
policymakers and analysts concerned
with international economics and trade.
Among the statistics specifically cited as
examples of data to be included in the
IEDS are the following:

Imports and exports:
Aggregate statistics
Industry specific statistics
Product-specific statistics
Market penetration statistics
Foreign destinations for exports
International service transactions
International capital markets
Interest rates
Exchange rates
Foreign direct investment in United States
International labor market
Wage rates by industry
Unemployment rates
Labor productivity
Policies affecting trade
Trade barriers
Export financing policies
Imports/exports by States
Destination
Origin
“Any other economic and trade data
collected by the Federal Government
that the Secretary determines to be
useful in carrying out the purposes of this
subtitle."

Export Promotion Data System: The
EPDS will contain information of
greatest interest to U.S. firms engaged in
export-related aclivities and to Federal
and State agencies that promote
exports, The Act calls for the system to
“monitor, organize, and disseminate”
information on the following:

Business opportunities in foreign countries
Industry sectors in foreign countries with
high export potential including:
Size of market,
Distribution of products,
Competition,
Significant applicable laws, regulations,
specifications, and standards,
Appropriate government officials, trade
associations and other contact points
Foreign countries generally such as:
Economic conditions
Common business practices
Significant trade barriers and tariffs,
Other significant laws and regulations
regarding imports, licensing, patents, etc.,
Export financing information,
Transactions involving barter and
countertrade, and
“Any other similar information, that the
Secretary determines to be useful in
carrying out the purposes of this
subtitle."

The Act specifically excludes data
which are prohibited from disclosure to
the public by other laws or are
authorized to be withheld under
provision of law. Also, it may not
contain classified information. Finally,
with the exception of section 5408 which
calls for an expansion in t