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Presidential Documents

Title 3—

The President

[FR Doc. 89-6507
Filed 3-15-89; 4:23 pm]
Billing code 3195-01-M

Executive Order 12671 of March 14, 1989

Exclusion of the Customs Office of Enforcement From the
Federal Labor-Management Relations Program

By virtue of the authority vested in me as President by the Constitution and
laws of the United States of America, including Chapter 71 of Title 5 of the
United States Code, and having determined, under Section 7103(b)(1) of said
Chapter, that the Office of Enforcement (Headquarters and Regional Compo-
nents), U.S. Customs Service, has as a primary function intelligence, counterin-
telligence, investigative, or national security work, and having determined that
the provisions of Chapter 71 of Title 5 of the United States Code cannot be
applied to the Office of Enforcement (Headquarters and Regional Compo-
nents), U.S. Customs Service, in a manner consistent with national security
requirements and considerations, it is hereby ordered that Executive Order
No. 12171, as amended, is further amended by deleting Section 1-203(g) and
inserting in its place:

“1-203(g). The Office of Enforcement (Headquarters and Regional Compo-
nents), U.S. Customs Service.”

Lot

THE WHITE HOUSE,
March 14, 1989.
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicabllity and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is soid
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 907

[Navel Orange Regulation 692]

Navel Oranges Grown in Arizona and
Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 692 establishes
the quantity of California-Arizona navel
oranges that may be shipped to market
during the period March 17 through
March 23, 1989. Such action is needed to
balance the supply of fresh navel
oranges with the demand for such
oranges during the period specified due
to the marketing situation confronting
the orange industry.

DATES: Regulation 692 (§ 807.992) is
effective for the period March 17, 1989,
through March 23, 1989.

FOR FURTHER INFORMATION CONTACT:
Jacquelyn R. Schlatter, Marketing
Specialist, Marketing Order
Administration Branch, F&V, AMS,
USDA, Room 2528-S, P.O. Box 96456,
Washington, DC 20090-6456; telephone:
(202) 447-5120.

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order 907 (7 CFR Part 907), as amended,
regulating the handling of navel oranges
grown in Arizona and designated part of
California. This order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended, hereinafter
referred to as the Act.

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of the
use of volume regulations on small
entities as well as larger ones.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 125 handlers
of California-Arizona navel oranges
subject to regulation under the navel
orange marketing order, and
approximately 4,065 producers in
California and Arizona. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual gross revenues for the
last three years of less than $500,000,
and small agricultural service firms are
defined as those whose gross annual
receipts are less than $3,500,000. The
majority of handlers and producers of
California-Arizona navel oranges may
be classified as small entities.

This action is consistent with the
marketing policy for 1988-89 adopted by
the Navel Orange Administrative
Committee (Committee]. The Committee
met publicly on March 14, 1989, in
Visalia, California, to consider the
current and prospective conditions of
supply and demand and recommended
by a nine-to-two vote a quantity of
navel oranges deemed advisable to be
handled during the specified week. The
Committee reports that the market for
navel oranges has improved.

Based on consideration of supply and
market conditions, and the evaluation of
alternatives to the implementation of
prorate regulations, the Administrator of
the AMS has determined that this final
rule will not have a significant economic
impact on a substantial number of small
entities.

Pursuant to 5 U.S.C. 553, it is further
found that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice and
engage in further public procedure with

respect to this action and that good
cause exists for not postponing the
effective date of this action until 30 days
after the publication in the Federal
Register because of insufficient time
between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared policy of the Act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. To
effectuate the declared purposes of the
Act, it is necessary to make this
regulatory provision effective as
specified, and handlers have been
apprised of such provision and the
effective time.

List of Subjects in 7 CFR Part 907

Arizona, California, Marketing
agreements and orders, Navel Oranges.

For the reasons set forth in the
preamble, 7 CFR Part 907 is amended as
follows:

PART 907—NAVEL ORANGES GROWN
IN ARIZONA AND DESIGNATED PART
OF CALIFORNIA

1. The authority citation for 7 CFR
Part 907 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 801-874.

2. Section 907.992 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

§907.992 Navel Orange Regulation 692.

The quantity of navel oranges grown
in California and Arizona which may be
handled during the period March 17,
1989, through March 23, 1989, is
established as follows:

(a) District 1: 1,584,000 cartons;

(b) District 2: 216,000 cartons;

(c) District 3: unlimited cartons;

(d) District 4: unlimited cartons.

Dated: March 15, 1989,

Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 89-6468 Filed 3-16-89; 8:45 am|
BILLING CODE 3410-02-M
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7 CFR Part 910
[Lemon Reguation 657]

Lemons Grown In California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 657 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
320,000 cartons during the period March
19 through March 25, 1989. Such action
is needed to balance the supply of fresh
lemons with market demand for the
period specified, due to the marketing
situation confronting the lemon industry.
DATES: Regulation 657 (§ 910.957) is
effective for the period March 19
through March 25, 1989.

FOR FURTHER INFORMATION CONTACT:
Beatriz Rodriguez, Marketing Specialist,
Marketing Order Administration Branch,
F&V, AMS, USDA, Room 2523, South
Building, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 447—
5697,

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major"
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

There are approximately 85 handlers
of lemons grown in California and
Arizona subject to regulation under the
lemon marketing order and
approximately 2500 producers in the
regulated area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.2) as those having annual gross
revenues for the last three years of less
than $500,000, and small agricultural
service firms are defined as those whose
gross annual receipts are less than

$3,500,000. The majority of handlers and
producers of California-Arizona lemons
may be classified as small entities.

This regulation is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
(the “Act,” 7 U.S.C. 601-674), as
amended. This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee (Committee) and upon other
available information. It is found that
this action will tend to effectuate the
declared policy of the Act.

This regulation is consistent with the
marketing policy for 1988-89. The
Committee met publicly on March 14,
1989, in Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
unanimously recommended a quantity
of lemons deemed advisable to be
handled during the specified week. The
Committee reports that demand for
lemons is good.

Pursuant to 5 U.S.C. 553, it is further
found that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice and
engage in further public procedure with
respect to this action and that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because of insufficient time between the
date when information become
available upon which this regulation is
based and the effective date necessary
to effectuate the declared purposes of
the Act, Interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting. It is necessary, in order to
effectuate the declared purposes of the
Act, to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time. .

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons.
For the reasons set forth in the

preamble, 7 CFR Part 910 is amended as
follows:

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 910-957 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

§910.957 Lemon Regulation 657.

The quantity of lemons grown in
California and Arizona which may be
handled during the period March 19,
1989, through March 25, 1989, is
established at 320,000 cartons.

Dated: March 15, 1989,

Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 89-6467 Filed 3-16-89; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 204
[INS: 1049-89]

Petition to Classify Alien as Immediate
Relative of a United States Citizen or
as a Preference Immigrant

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: This revision implements
section 101(b)(1)(D) of the Immigration
and Nationality Act as amended by

Pub. L. 99-603, the Immigration Reform
and Control Act of 1986, which
recognizes, for imnmediate relative and
preference petition purposes, the
relationship between a biological father
and his illegitimate child. This
regulation will assist Service
administration and public understanding
by providing guidelines on identification
of a natural father, and to establish the
parent-child relationship for immigration
purposes.

DATES: Interim rule is effective March
17, 1989. Comments must be received on
or before April 17, 1989.

ADDRESS: Submit written comments, in
triplicate, to the Director, Policy
Directives and Instructions, Immigration
and Naturalization Service, 425 I Street,
NW., Room 2011, Washington, DC 20536.
FOR FURTHER INFORMATION CONTACT:
Yolanda Sanchez-K., Senior Immigration
Examiner, Immigration and
Naturalization Service, 425 I Street,
NW., Washington, DC 20536. Telephone
(202) 633-5014.

SUPPLEMENTARY INFORMATION: On
November 8, 1986, President Reagan
signed Pub. L. 99-603, the Immigration
Reform and Control Act of 1986, which,
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among other things, amended section
101(b)(1)(D) of the Immigration and
Nationality Act. This amendment gives
certain fathers of out-of-wedlock
children the same relative petition rights
for immigration purposes as the mothers
of out-of-wedlock children. However,
the new section contains the condition
that only a natural father qualifies, and
that a bona fide parent-child
relationship must have existed at some
time or does exist at the time of
application. To implement this
amendment, the Service is revisi

§ 204.2, paragraphs (c)(3) through (5).
These revisions provide guidance on
eligibility criteria under this section, as
well as acceptable documentary
evidence to support one’s claim to
eligibility, Publication of this regulation
was held in abeyance pending the
outcome in a case before the Board of
Immigration Appeals which addressed
eligibility for/by an adult offspring
under this part.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking and
delayed effective date is impracticable
and unnecessary as the changes have
been mandated by the passage of Pub. L.
99-603.

In accordance with 5 U.S.C. 605(b), the
Commissioner of the Immigration and
Naturalization Service certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. This is not a
major rule within the meaning of section
1(b) of E.O. 12291, nor does this rule
have federalism implications warranting
the preparation of a Federal Assessment
in accordance with E.O. 12612,

List of Subjects in 8 CFR Part 204

Administrative practice and
procedures, Petition, Reporting and
recordkeeping requirements.

Accordingly, Chapter I of Title 8, Code
of Federal Regulations, is amended as
follows:

PART 204—PETITION TO CLASSIFY
ALIEN AS IMMEDIATE RELATIVE OF A
UNITED STATES CITIZEN OR AS A
PREFERENCE IMMIGRANT

1. The authority citation for Part 204 is
revised to read as follows:

Authority: 86 Stat. 166, 173, 175, 178, 179,
182, 217, 100 Stat. 3537; 8 U.S.C. 1101, 1103,
1151, 1153, 1154, 1182, 11864, 1255, and 8 CFR
Part 2.

2.In § 204.2, paragraphs (c)(3) through
(5) are revised to read as follows:

§204.2 Documen

- * - -

(c).'.

(3) Petition for child. (i) If a form I-
130, "Petition for Alien Relative", is
submitted to the Service by a mother in
behalf of a child, regardless of the
child’s age, the birth certificate of the
child showing the name of the mother
must accompany the geﬁtion. Ifa
geti!ion is submitted by a father in

ehalf of a child or by a stepparent in
behalf of a stepchild, regardless of the
child's age, a certificate of marriage of
the parents, proof of legal termination of
their prior marriages, and the birth
certificate of the child must accompany
the petition. If the petition is submitted
by the purported father of a child born
out-of-wedlock, regardless of the child’s
age, the father must establish that he is
the natural father and that a bona fide
parent-child relationship exists or has
existed. Such a relationship exists or
has existed where the father evinces or
has evinced an active concern for the
child's support, instruction, and general
welfare. Furthermore, the parent-child
relationship must be or have been
established while the child is or was
unmarried and under twenty-one (21)
years of age. Once established, benefits
may be sought at a later date pursuant
to section 201(b) or 203(a) of the Act,
provided that all other eligibility criteria
under the appropriate section have been
met and that a parent-child relationship
exists or has existed. Evidence to
establish that the petitioner is the child’s
natural parent may include, but is not
limited to the following:

(A) The beneficiary's birth certificate
or religious documents relating to birth
or baptism of the beneficiary;

(B) Local civil records;

(C) Affidavits from knowledgeable
witnesses, and/or;

(D) Evidence of financial support of
the child by the putative father.

(ii) The district director may require a
specific Blood Group Antigen Test to be
conducted of the petitioner, beneficiary
and beneficiary's mother on Form G-
620. If the Specific Blood Group Antigen
Test does not exclude paternity and the
district director determines additional
evidence is needed, an HLA Type Blood
Test may be required. Such blood tests
will be conducted at the expense of the
petitioner or beneficiary by the United
States Public Health Service or by a
qualified medical specialist designated
by the district director. Refusal to
submit to a Specific Blood Group or
HLA blood test when required may
constitute a basis for denial of the
petition.

(4) Petition for a brother or sister. If a
sibling relationship is claimed through a
common mother, the petition shall be
supported by a birth certificate of the
petitioner and a birth certificate of the

beneficiary showing a common mother.
If the petition is on behalf of a brother or
sister having a common father and
different mothers, the birth certificate of
the petitioner and the birth certificate of
the beneficiary showing a common
father along with the marriage
certificate (if applicable) of the
petitioner's parents, the marriage
certificate (if applicable) of the
beneficiary's parents, and proof of the
legal termination of the parents’ prior
marriages, if any, must accompany the
petition. If either the petitioner or the
beneficiary is a child born out-of-
wedlock, evidence to establish that the
father and child have or had a bona fide
parent-child relationship as described in
paragraph (c)(3) of this section for a
child born out-of-wedlock must
accompany the petition.

(5) Petition in behalf of a parent. If a
petition is submitted in behalf of a
mother, the petitioner's birth certificate
showing the name of the mother must
accompany the petition. If a petition is
submitted in behalf of a father or
stepparent, the petitioner’s birth
certificate and the marriage certificate
of his or her parent (if applicable) and
stepparent must accompany the petition,
as well as proof of the legal termination
of their prior marriages, if any. If a
petition is submitted by a petitioner
born out-of-wedlock on behalf of his or
her natural father, evidence to establish
that the beneficiary is the petitioner's
natural parent as described in paragraph
(c)(3) of this section for a child born out-
of-wedlock, and evidence that a parent-
child relationship exists or had existed,
must accompany the petition.

Dated: February 24, 1689,

Richard E. Noron,

Associate Commissioner, Examinations,
Immigration and Naturalization Service.
[FR Doc. 89-8296 Filed 3-16-89; 8:45 am|
BILLING CODE 4410-10-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Extenslon of Time for the
Implementation of the
Decontamination Priority and
Trusteeship Provisions of Property
Insurance Requirements

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending the
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implementation schedule to change the
effective date for the stabilization and
decontamination priority and
trusteeship provisions of its property
insurance regulations. This delay in
implementation is necessary because
the insurers that offer property
insurance for power reactors have
informed the Commission that they will
be unable to include the stabilization
and decontamination priority and
trusteeship provisions in their insurance
policies within the date required by
current regulations. Concurrently, the
extension of the effective date of the
rule allows the NRC to consider three
petitions for rulemaking that propose
changes to improve the efficacy of the
NRC's stabilization and
decontamination priority and
trusteeship provisions.

EFFECTIVE DATE: March 17, 1989.

FOR FURTHER INFORMATION CONTACT:
Robert 8. Wood, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 492-1280.
SUPPLEMENTARY INFORMATION:

1. Background

On September 19, 1988, the
Commission published a proposed rule
in the Federal Register (53 FR 36338) that
proposed to amend the implementation
schedule for the stabilization and
decontamination priority and
trusteeship provisions of its property
insurance regulations contained in 10
CFR 50.54[w){5)(i) to change the
effective date from October 4, 1988, to
April 4, 1990. As explained in the
proposed rule, this implementation
schedule was part of a final rulemaking
published on August 5, 1987 (52 FR
28963) which, for the first time, explicitly
required power reactor licensees to
purchase on-site property damage
insurance policies in which $1.8 billion
of the proceeds from these policies are
to be used first for stabilization of a
reactor after an accident and then for
decontamination of the facility before
any other purpose. The 1987 final rule
also required that these insurance
proceeds be paid to an impartial trustee
who would be required to disburse
funds according to the stabilization and
decontamination priority.

Subsequent to the publication of the
1987 final rule, the NRC was informed
that the trusteeship provision and, to a
lesser extent, the stabilization and
decontamination priority provisions of
that rule were sufficiently complex and
problematic that the insurers were
unable to incorporate such provisions in
their policies by the required October 4,
1988, date.

As explained in the September 19,
1988, propesed rule, the insurers and
their counsel gave two reasons why they
were unable to comply with the date
specified in the final rule for adding the
stabilization and decontamination
priority and trusteeship provisions. First,
with respect to the trusteeship provision,
counsel for insurers assured the NRC
staff that they had made a good-faith
effort to obtain trustees, but were
unsuccessful. They believed the reason
for their lack of success was the
potential trustees' conflicts of interest
and reluctance to assume, on the one
hand, responsibility for disbursing
potentially over $1 billion in insurance
proceeds and the resulting exposure to
possible litigation for wrongful
disbursement, while, on the other hand,
being eligible for only modest fees for
this service.

A second reason insurers gave for
being unable to comply with the
effective date of the 1987 rule was
essentially logistical. As a contract, an
insurance policy can only be modified
with the consent of all affected parties.
Because the Commission’s mandated
stabilization and decontamination
priority and trusteeship provisions
adversely affect the current rights under
the policy of the bondholders’ trustee, it
is unlikely that policies could be legally
changed before the end of the policy
years. Because of insurers’ policy
renewal procedures and the policy
anniversaries, these dates would have
fallen after the effective date specified
in the rule.

II. Summary of Comments, NRC
Response and Conclusions

By the end of the comment period on
October 19, 1988, the NRC received five
comments. One of these was
misdirected to this rulemaking.
(Comment 1 was directed to rescinding
§ 50.54 (x) and (y) rather than
§ 50.54(w).) The remaining four either
supported the proposed rulemaking
(comment 4) or sought clarification of
the applicability of 10 CFR 50.54(w)(5)(i)
to specific licensees while the
rulemaking was being considered
(comments 2, 3, and 5). In addition,
comment 4 suggested that, rather than
provide a date certain in the rule, the
stabilization and decontamination
priority and trusteeship provisions of
§ 50.54(w) (3) and (4) be suspended
indefinitely pending completion of
consideration of three petitions for
rulemaking (PRM-50-51, PRM-50-51A,
and PRM-50-51B; 53 FR 36335,
September 19, 1988).

The only issue of any controversy
raised by commenters was whether the
extension of time for implementing the

stabilization and decontamination
priority and trusteeship provisions of

§ 50.54(w) should be for a date certain
(i.e., April 4, 1990) or indefinite until
consideration of the above-cited
petitions for rulemaking has been
completed. The Commission continues
to believe that an 18 month extension is
more appropriate than an open-ended
extension. First as commenter 4
acknowledged, 18 months should be
sufficient to complete consideration of
the issues raised in the three petitions
for rulemaking. Second if 18 months is
insufficient, the Commission can act to
further extend the implementation date.
Finally, the Commission imposed the
stabilization and decontamination
priority and trusteeship provisions for
valid health and safety reasons.
Indefinitely deferring these provisions
prior to a substantive reevaluation of
their efficacy could conflict with the
Commission's mandate to protect health
and safety. The proposed rule analyzed
why an 18 month delay would have
minimal health and safety impact. The
NRC believes that analysis remains
valid.

For the foregoing reasons, the
Commission concludes that a delay from
October 4, 1988, to April 4, 1990, in the
implementation schedule of the
stabilization and decontamination
priority and trusteeship provisious is
justified and is amending 10 CFR
50.54{w)(5)(i) accordingly.

Because the amendment to
§ 50.54(w)(5)(i) relates solely to
extending the time for implementing the
stabilization and decontamination
priority and trusteeship provisions of the
property insurance rule and therefore
provides relief from restrictions under
regulations currently in effect, the
Commission has found that good cause
exists for making the rule effective on
the date of publication in the Federal
Register without the customary 30 day
waiting period.

I11. Environmental Impact: Categorical
Exclusion

The NRC has determined that this rule
constitutes a minor corrective
amendment that does not substantially
modify existing regulations and,
therefore, is the type of action eligible
for categorical exclusion under 10 CFR
51.22(c)(2). Accordingly, neither an
environmental impact statement nor an
environmental assessment is required.

IV. Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 !
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seq.). Existing requirements were
approved by the Office of Management
and Budget approval number 3150-0011.

V. Regulatory Analysis

On August 5, 1987, the NRC published
in the Federal Register a final rule
amending 10 CFR 50.54(w). The rule
increased the amount of on-site property
damage insurance required to be carried
by NRC's power reactor licensees. The
rule also required these licensees to
obtain by October 4, 1988, insurance
policies that prioritized insurance
proceeds for stabilization and
decontamination after an accident and
provided for payment of proceeds to an
independent trustee who would disburse
funds for decontamination and cleanup
before any other purpose. Subsequent to
publication of the August 5, 1987 rule,
the NRC was informed by insurers who
offer nuclear property insurance that the
decontamination priority and
trusteeship provisions would not be able
to be incorporated into the policies by
the time required in the 1987 rule. In
petitions for rulemaking, insurers’
representatives further stated that the
trusteeship provisions might actually
have an effect counter to their intended
purpose by delaying claims payment
and thus possibly the cleanup process.
By deferring implementation of these
provisions by 18 months, the
Commission is allowing sufficient time
either to secure the required coverage or
to reconsider the mechanism by which
accident cleanup funds may be assured
to be used for their intended purpose.
Even without formal stabilization and
decontamination priority and
trusteeship provisions, NRC has
authority to take appropriate
enforcement action to order cleanup in
the unlikely event of an accident. Thus,
this rule will not have a significant
impact on public health and safety.
Furthermore, this rule will not have
significant impacts on state and local
governments and geographical regions;
on the environment; or, create
substantial costs to licensees, the NRC,
or other Federal agencies. The foregoing
discussion constitutes the regulatory
analysis for this rule.

VL Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this final
rule does not have a significant
economic impact on a substantial
number of small entities. The final rule
affects only those companies licensed to
operate nuclear powerplants. The
companies that own these plants do not
fall within the scope of the definition of
“small entities” set forth in the

Regulatory Flexibility Act or the Small
Business Size Standards set out in
regulations issued by the Small Business
Administration at 13 CFR Part 121,

VIL Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.108, does not
apply to this rule because this rule
would not impose a backfit as defined in
§ 50.109(a)(1). Therefore, a backfit
analysis is not required for this rule.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information, Fire
prevention, Incorporation by reference,
Intergovernmental relations, Nuclear
powerplants and reactors, Penalty,
Radiation protection, Reactor siting
criteria, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendment to 10 CFR Part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161, 182,
183, 1886, 189, 68 Stat. 938, 937, 938, 948, 953,
954, 955, 956, as amended, sec. 234, 83 Stat.
1224, as amended (42 U.S.C. 2132, 2133, 2134,
2135, 2201, 2232, 2233, 2236, 2239, 2282); secs.
201 as amended, 202, 208, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 is also issued under secs. 101,
185, 68 Stat, 936, 955, as amended (42 U.S.C.
2131, 2235); sec. 102, Pub, L. 91-190, 83 Stat.
853 (42 U.S.C. 4332). Sections 50.23, 50.35,
50.55, and 50.56 also issued under sec. 185, 68
Stat. 955 (42 U.S.C, 2235). Sections 50.33a,
50.55a and Appendix Q also issued under sec.
102, Pub, L. 91-190, 83 Stat. 853 (42 U.S.C.
4332).

Sections 50.34 and 50.54 also issued under
sec. 204, 88 Stat, 1245 (42 U.S.C. 5844).
Sections 50.58, 50.91, and 50,92 also issued
under Pub, L. 97-415, 96 Stat. 2073 (42 U.S.C.
2239). Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S,C. 2152). Sections
50.80-50.81 also issued under sec. 184, 68 Stat.
954, as amended (42 U.S.C. 2234). Section
50.103 also issued under sec. 108, 68 Stat. 939,
as amended (42 U.S.C. 2138). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

For the purposes of sec. 223, 88 Stat, 958, as
amended (42 U.S.C. 2273); §§ 50.10 (a), (b),
and (c), 50.44, 50.46, 50.48, 50.54 and 50.80(a)
are issued under sec. 161b, 68 Stat. 948, as
amended (42 U.S.C. 2201(b)); §§ 50.10 (b) and
(¢), and 50.54 are issued under sec. 161i, 68
Stat. 949, as amended (42 U.S.C. 2201(i)); and

§§50.9, 50.55(e), 50.58(b), 50.70, 50.71, 60.72,
50.73, and 50.78 are issued under sec. 1610, 68
Stat. 950, as amended (42 U.S.C: 2201(0)).

2. In § 50.54, paragraph (w)(5)(i) is
revised to read as follows:

§50.54 Conditions of licenses
* L L » L ]

(w) LA B

(5) The decontamination priority and
trust requirements set forth in
paragraphs (w)(3) and (w)(4) of this
section must:

(i) Be incorporated in onsite property
damage insurance policies for nuclear
powerplants not later than April 4, 1990
and

L - - L] -

Dated at Rockville, Maryland this 10th day
of March, 1989.

For the Nuclear Regulatory
Commission.
Victor Stouo. lrn
Executive Director for Operations.
[FR Doc. 89-6330 Filed 3-16-89; 8:45 am)
BILLING CODE 7590-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 3¢

[Docket No. 89-NM-04-AD; Amdt. 39-6151]

Airworthiness Directives: Avions
Marcel Dassauit-Breguet Aviation
(AMD-BA) Model Mystere Faicon 50
and 900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Avions Marcel
Dassault-Breguet Aviation (AMD-BA)
Model Mystere Falcon 50 and 900 series
airplanes, which requires repetitive
inspections of the main landing gear
(MLG) door emergency release
mechanism to detect broken or damaged
unlocking pins, and replacement of the
pins, if necessary. This amendment is
prompted by reports of the MLG door
emergency unlocking pin breaking due
to fatigue failure. This condition, if not
corrected, could prevent emergency
extension of the MLG.

DATE: Effective March 24, 1989.

ADDRESSES: The applicable service
information may be obtained from
Falcon Jet Corporation, 777 Terrace
Avenue, Hasbrouck Heights, New Jersey
07604. This information may be
examined at the FAA, Northwest
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Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, er Seattle
Aircraft Certification Office, 9010 East
Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Adriano Pasion, Standardization
Branch, ANM-113; telephone (206} 431~
1977. Mailing address: FAA, Northwest
Mountain Region, 17800 Pacific Highway
South, C-68968, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: The
Direction Générale de L'Aviation Civile
(DGAC), which is the airworthiness
authority of France, has notified the
FAA of an unsafe condition which may
exist on certain Avions Marcel Dassault
Breguet Aviation (AMD-BA) Model
Mystere Falcon 50 and 800 series
airplanes. There have been two reports
of the MLG door emergency unlocking
pin breaking due to fatigue failure. This
condition, if not corrected, could prevent
emergency extension of the MLG.

The DGAC has issued French
Airworthiness Directive 88-140—
006(B)R1, dated December 28, 1988,
which contains procedures for repetitive
inspection of the main landing gear door
emergency release mechanism for a
broken or damaged unlocking pin, and
replacement of the pins, if necessary.

This airplane model is manufactured
in France and type certificated in the
United States under the provisions of
§ 21.29 of the Federal Aviation
Regulations and the applicable bilateral
airworthiness agreement.

Since this condition is likely to exist
or develop on other airplanes of the
same type design registered in the
United States, this AD requires
repetitive inspections of the MLG doer
emergency release mechanism for a
broken or damaged unlocking pin, and
replacement, if necessary.

Since a condition exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
respensibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation

and that is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39—{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.5.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
Jannary 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Avions Marcel Dassault Breguet Aviation
(AMD-BA): Applies to Model Mystere
Falcon 50 and 900 series airplanes,
certificated in any category, equipped
with emergency unlocking levers part
numbers:

—For Mystere Falcon 50:

F50B793600160 or 160A1 or 161 or 161A1—
LH side.

F50B793700160 or 160A1 or 161 or 161A1—
RH side.

—For Mystere Falcon 900:

FGFB793600160 or 160A2 or 161 or 161A2 or
F%OBMBOAi or 161 or 161A1—LH
side.

FGFB793700160 or 160A2 or 161 or 161A2 or
FS:WGOA‘! or 161 or 161A1—RH
side.

Compliance is required as indicated, unless

previously accomplished.

To prevent inability to open the main
landing gear (MLG) door for MLG emergency
extension, accomplish the following:

A. Prior to the accumulation of 1,000
landings on the MLG door emergency
unlocking pin, or within 7 days after the
effective date of this AD, whichever occurs
later, verify the integrity of the MLG door
emergency unlocking system by operating the
manual opening system, in accordance with
the instructions in the AMD-BA Falcon 50 or

900 series (as applicable) Maintenance
Manual, Work Card 480.0, paragraph 3.

1. If the unlocking pin is broken or
damaged, replace the pin with a serviceable
pin of the same part number prior to further
flight.

2. If the unlocking pin is not damaged,
repeat the inspection prior to accumulation of
2,000 landings. Replace broken or damaged
pins in accordance with paragraph A.1.,
above.

B. Upon the accumulation of 2,000 or more
landings on the MLG door emergency
unlocking pin, repeat the inspection
described in paragraph A., above, at intervals
not to exceed 50 landings from last
inspection. Replace broken or damaged pins
in accordance with paragraph A.1., above.

C. Following the replacement of any
unlocking pin with a new pin, repeat the
inspection required by paragraphs A. and B.,
above, at the intervals specified. Replace
broken or damaged pins in accordance with
paragraph A.1., above.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI], who may add any comments
and then send it to the Manager,
Standardization Branch, ANM-113,

E. Special flight permits may ve issued in
accordance with FAR 21.197 and 21.199 tc
opera'e airplanes to a base for the
accomplishment of the inspections required
by this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to Falcon Jet Corporation, 777
Terrace Avenue, Hasbrouck Height,
New Jersey 07604, This information may
be examined at FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or Seattle
Aircraft Certification Office, 9010 East
Marginal Way South, Seatile,
Washington.

This amendment becomes effective
March 24, 1989,

Issued in Seattle, Washington, on February
24, 1989.
Leroy A. Keith,

Manager, Transport Airplane Directorate,
Ajrcraft Certification Service.

[FR Dog. 89-6374 Filed 3-16-89; 8:45 am|
BILLING CODE 4910-13-M
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14 CFR Part 39

[Docket No. 89-NM-06-AD; Amdt. 39-6155]

Airworthiness Directives: Gulfstream
Model G-IV Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action publishes in the
Federal Register and makes effective as
to all persons an amendment adopting a
new airworthiness directive [AD) which
was previously made effective as to all
known U.S. owners and operators of
Gulfstream Model G-IV airplanes by
individual letters. This AD requires that
instrument landing system (ILS)
operations utilizing Bendix ILS radios be
discontinued. This action is prompted by
reports where airplanes have turned
inbound on an ILS approach before
capturing the localizer signal. This
condition, if not corrected, could result
in hazardous deviations from the
intended course,

DATE: Effective April 3, 1989.

This AD was effective earlier to all
recipients of Priority Letter AD 89-02-12,
dated January 24, 1989,

ADDRESSES: The applicable service
information may be obtained from
Gulfstream Aerospace Corporation,
Technical Operations Department,
Travis Field, P.O. Box 2206, Savannah,
Georgia 31402-2206. This information
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seatitle,
Washington, or at the FAA, Central
Region, Atlanta Aircraft Certification
Office, 1669 Phoenix Parkway, Suite
210C, Atlanta, Georgia.

FOR FURTHER INFORMATION CONTACT:
Mr. James Williams, Aerospace
Engineer, Atlanta Aircraft Certification
Office, ACE-130A, FAA, Central Region,
1669 Phoenix Parkway, Suite 210C,
Atlanta, Georgia 30349; telephone (404)
991-3020.

SUPPLEMENTARY INFORMATION: On
January 24, 1989, the FAA issued Priority
Letter AD 89-02-12, applicable to
Gulfstream G-IV airplanes, which
requires that instrument landing system
(ILS) operations utilizing Bendix ILS
radies be discontinued.

That action was prompted by three
reports where Model G-1V airplanes
had turned inbound on an ILS approach
before capturing the localizer signal.
These incidents all occurred on
approaches with large intercept angles
while flying with the autopilot coupled
to the dedicated Bendix ILS radio. This
condition, if not corrected, could result

in hazardous deviations from the
intended course.

While the precise cause of this
problem has not been identified, the
FAA has determined that it is
associated with the integration of the
ILS radios with the autopilet, and that
the problem can be eliminated by
disconnecting the ILS radio from the
autopilot.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, this AD requires that
use of the Bendix ILS radios be
discontinued and that these ILS radios
be disabled by pulling the radios’ circuit
breakers and tyrapping them. These
circuit breakers and Bendix ILS control
heads must be labelled “INOP"
(inoperative). The aircraft display
controller must also be modified to
disable its ability to couple the Bendix
radio to the autopilot or to display ILS
information from them on the primary
flight displays.

Note: All Model G-IV airplanes are
equipped with two additional navigation
radios which are not affected by this AD. All
operations using those radios are permitted.

This is considered to be interim action
until final action is identified, at which
time the FAA may consider further
rulemaking to address it.

Since a situation existed, and still
exists, that requires immediate adoption
of this regulation, it is found that notice
and public procedure hereon are
impracticable, and good cause exists for
making this amendment effective in less
than 30 days.

The regulations adepted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The Federal Aviation Administration
has determined that this regulation is an
emergency regulation and is not
considered to be major under Executive
Order 12291. 1t is impracticable for the
agency to follow the procedures of
Order 12281 with respect to this rule
since the rule must be issued
immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves
an emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034; February 28, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a

final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354{a), 1421 and 1423;
49 U.S.C. 106{g) (Revised Pub. L. 87-448,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Gulfstream: Applicable to Model G-IV
airplanes, as listed in Guifstream Aircraft
Service Change No. 110, dated January 24,
1989, certificated in any category.
Compliance is required as indicated, unless
already accomplished.

To prevent premature turns toward the
runway while conducting ILS approaches,
accomplish the following:

A. Prior to further flight, discontinue use of
the Bendix ILS radios for any type approach.
Pull both circuit breakers (C/B) on the co-
pilot’s circuit breaker panel labeled “ILS #1"
and “ILS #2." Tyrap the C/B's out, using
Ty23M or equivalent tyraps. Affix placards
(Gulfstream decal #1150F40000-911 or
equivalent) to the control heads and the
C/B's, labeling them “INOP.”

B. Within 10 hours of airplane operation
after the effective date of this AD, modify the
wiring to the #1 and #2 electronic display
controllers, in accordance with Gulfstream
Aircraft Service Change No. 110, dated
January 24, 1989.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Atlanta Aircraft Certification Office, FAA,
Central Region.

Note: If appropriate, the request should be
forwarded through an FAA Principal
Maintenance Inspector (PMI) who may add
any comments and then send it to the
Manager, Atlanta Aircraft Certification
Office.

D. Special flight permits may be issued in
accordance with FAR 21.187 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not received copies of the
service information from the
manufacturer, may obtain copies upon
request to Gulfstream Aerospace
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Corporation, Technical Operations
Department, Travis Field, P.O. Box 2208,
Savannah, Georgia 31402-2208. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the FAA, Central
Region, Atlanta Aircraft Certification
Office, 1669 Phoenix Parkway, Suite
210C, Atlanta, Georgia.

This amendment becomes effective
April 3, 1989.

This AD was effective earlier to all
recipients of Priority Letter AD 89-02-12,
dated January 24, 1989.

Issued in Seattle, Washington, on March 6,
1989.

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aireraft Certification Service.

[FR Doc. 89-68273 Filed 3-16-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 89-NM-18-AD; Amdt. 39-6156]

Airworthiness Directives: Guifstream
Model G-IV Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action publishes in the
Federal Register and makes effective as
to all persons an amendment adopting a
new airworthiness directive (AD) which
was previously made effective as to all
known U.S. owners and operators of
Gulfstream Model G-IV airplanes by
individual letters. This AD prohibits
operations at airfields with pressure
altitudes less than sea level, and
requires that certain stall warning
computers be modified by removing and
replacing those computers with a new
model. This action is prompted by a
manufacturing defect identified in the
Sundstrand Stall Warning Computers
which can cause inadvertent pusher
activation during takeoff rotation. This
condition, if not corrected, could result
in hazardous aborted takeoffs or a
reduction in the takeoff and landing
performance of the airplane.

DATE: Effective April 3, 1989,

This AD was effective earlier to all
recipients of Priority Letter AD 89-04-10,
dated February 186, 1989.

ADDRESSES: The applicable service
information may be obtained from
Gulfstream Aerospace Corporation,
Technical Operations Department,
Travis Field, P. O. Box 2206, Savannah,
Georgia 31404-2206. This information
may be examined at the FAA,
Northwest Mountain Region, 17900

Pacific Highway South, Seattle,
Washington, or at the FAA, Central
Region, Atlanta Aircraft Certification
Office, 1669 Phoenix Parkway, Suite
210C, Atlanta, Georgia.

FOR FURTHER INFORMATION CONTACT:
Mr. James Williams, Aerospace
Engineer, Atlanta Aircraft Certification
Office, ACE-130A, FAA, Central Region,
1669 Phoenix Parkway, Suite 210C,
Atlanta, Georgia 30349; telephone (404)
991-3020.

SUPPLEMENTARY INFORMATION: On
February 186, 1989, the FAA issued
Priority Letter AD 89-04-10, applicable
to Gulistream Model G-IV airplanes,
which prohibits operations at airfields
with pressure altitudes less than sea
level, and requires that certain stall
warning computers be modified by
removing and replacing those computers
with a new model. That action was
prompted by a manufacturing defect
identified in the Sundstrand Stall
Warning Computers which can cause
inadvertent pusher activation during
takeoff rotation. This defect was
discovered by Gulfstream Aerospace
Corporation during testing in Savannah,
Georgia. The inadvertent pusher
activation can occur if the pressure
altitude is below sea level when the
airplane is rotated during takeoff and
landing operations. This condition, if not
corrected, could result in hazardous
aborted takeoffs or a reduction in the
takeoff and landing performance of the
airplane,

Since this condition is likely to exist
or develop on other airplanes of this
same type design, this AD requires a
revision to the FAA-approved Airplane
Flight Manual (AFM) to prohibit
operations at airfields with pressure
altitudes less than sea level. This AD
also requires that all stall warning
computers, part number (P/N) 965-0041~
034, be modified by removing and
replacing these computers with new
model computer, P/N 965-0041-036.
Once the replacement has been made,
the operational restrictions may be
removed and the airplane may be
returned to service.

Since a situation existed, and still
exists, that requires immediate adoption
of this regulation, it is found that notice
and public procedure hereon are
impracticable, and good cause exists for
making this amendment effective in less
than 30 days.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance

with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The Federal Aviation Administration
has determined that this regulation is an
emergency regulation and that is not
considered to be major under Executive
Order 12291. It is impracticable for the
agency to follow the procedures of
Order 12291 with respect to this rule
since the rule must be issued
immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves
an emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is

not required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Gulfstream: Applicable to Model G-IV
airplanes, Serial Numbers 1060 through 1088;
and all G-IV airplanes, Serial Numbers 1000
through 1059, which have been modified by
Gulfstream Product Enhancement Program
#16 (PEP-16); certificated in any category.
Compliance is required as indicated, unless
previously accomplished.

To prevent inadvertent pusher activation
during rotation on takeoff, accomplish the
following:

A. Within 24 hours after the effective date
of this Airworthiness Directive (AD), and
until modifications required by paragraph B,,
below, are accomplished, revise the
Limitations Section of the FAA-approved
Airplane Flight Manual (AFM) to include the
following limitation, This may be
accomplished by inserting a copy of this AD
in the AFM: “Operations at Airfields With a
Pressure Altitude Below Sea Level Are
Prohibited.”
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B. Within 14 days after the effective date of
this AD, replace Sundstrand Stall Warning
Computer, part number (P/N) 965-0041-034
(any Mod Number), with Sundstrand Stall
Warning Computer, P/N 965-0041-036, in
accordance with Culfstream Customer Alert
Bulletin Number 4, dated February 1, 1969.

C. An alternate means of compliance or
adjustment of compliance times, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Atlanta Aircraft Certification Office, FAA,
Central Region.

Note.—If appropriate, the request should
be forwarded through a Principal Avionics
Inspector (PAI), who may add comments and
then send it to the Manager, Atlanta Aircraft
Certification Office.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not received copies of the
service information from the
manufacturer, may obtain copies upon
request to Gulfstream Aerospace
Corporation, Technical Operations
Department, Travis Field, P. O. Box
2206, Savannah, Georgia 31404-2206.
This information may be examined at
the FAA, Northwest Mountain Region,
17900 Pacific Highway South, Seattle,
Washington, or at the FAA, Central
Region, Atlanta Aircraft Certification
Office, 1669 Phoenix Parkway, Suite
210C, Atlanta, Georgia,

This amendment becomes effective
April 3, 1989,

This AD was effective earlier to all
recipients of Priority Letter AD 89-04-10,
dated February 18, 1989.

Issued in Seattle, Washington, on March 8,
1988,

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc, 89-6272 Filed 3-16-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 89~NM-15-AD; Amdt. 39-6152]

Airworthiness Directives: McDonnell
Douglas Mode! DC-9-10 Through -30
Series and C-9 (Military) Airplanes,
Equipped With a Non-Ventral Aft
Pressure Bulkhead

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SuMMARY: This amendment adopts a
new airworthiness directive, applicable
to certain McDonnell Douglas Model
DC-9-10 through 30 series and C-9
(Military) series airplanes equipped with
a non-ventral aft pressure bulkhead,

which requires both visual and high
frequency eddy current inspection of the
aft pressure bulkhead from the aft side.
This amendment is prompted by a
recent report of a crack in the aft
pressure bulkhead tee cap. If this
condition is not corrected, bulkhead tee
cap cracks may develop, which could
result in rapid depressurization of the
fuselage in flight and cause severe
structural damage to the airplane,
DATE: Effective March 24, 1989,
ADDRESSES: The applicable service
information may be obtained from
McDonuell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director of
Publications, C1-L00 {54-60). This
information may be examined at FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or 3229 East Spring Street,
Long Beach, California.
FOR FURTHER INFORMATION CONTACT:
Mr. Michael N. Asahara, DC9/MD80
Program Manager, Airframe Branch,
ANM-122L, FAA, Northwest Mountain
Region, Los Angeles Aircraft
Certification Office, 3229 East Spring
Street, Long Beach, California 90806
2425; telephone (213) 988-5321.
SUPPLEMENTARY INFORMATION: On May
31, 1988, the FAA issued AD 88-13-09,
Amendment 39-5954 (53 FR 21411; June
8, 1988), to require the structural
inspection of the aft pressure bulkhead
using low frequency eddy current
inspection technigues from the forward
side of the bulkhead of all McDonnell
Douglas Model DC-9 series airplanes,
That AD was prompted by reports of
cracks in the aft pressure bulkhead tee
cap. This condition, if not corrected,
could result in rapid depressurization of
the fuselage, causing structural damage
and possible loss of adjacent structures,
including damage to control cables, with
subsequent loss of airplane control,
Since issuance of AD 88-13-09, a DC-
9 operator reported finding a 24-inch
crack in the non-ventral aft pressure
bulkhead tee while performing an
unscheduled heavy maintenance
inspection. Preliminary analysis of the
tee revealed that the cracks initiated at
multiple sites on the forward surface of
the upstanding leg of the tee as the
result of metal fatigue due to bending
and preloads. The crack was detected
on an airplane having logged 36,079
landings, with 40,336 total hours on the
fuselage. Fractrographic analysis
revealed that the crack initiated
approximately 12,000 landings prior to
its discovery. In light of this new report
of cracking, the FAA has determined
that the initial inspection threshold for
compliance with the inspection

requirements of AD 88-13-09 must be
reduced to 25,000 landings on airplanes
equipped with non-ventral aft pressure
bulkheads in erder to adequately detect
cracking in a timely manner.

The FAA canvassed the affected
airline operators, through the Air
Transport Association (ATA) of
America, and McDonnell Douglas, to
ascertain their experience with the low
frequency eddy current inspection from
the forward side of the bulkhead, as an
option provided in AD 88-13-09. From
information supplied by those groups,
the FAA has determined that, due to the
complexity and difficulty in performing
that type of inspection, the results may
not be reliable and, therefore, the
inspection may not be effective. The
FAA has determined that a high
frequency eddy current inspection of the
5910163-91 and -92 attach tee from the
aft side of the bulkhead, coupled with an
optically aided visual inspection, will
more adequately detect cracking in the
attach tee area. In addition, the FAA has
determined that sealant must be
removed from the inspection area prior
to inspection. Further, because of the
differences in the eddy current
ingpection equipment sensitivity, the
FAA has determined that the interval
between inspections of the 5910163-91
and -92 attach tees must be reduced to
500 landings.

The FAA has determined that, due to
the multiple-site nature of the reported
cracking, continued operation of
airplanes with cracks is unacceptable.
Accordingly, this action does not permit
the interim repair for certain cracks as
currently described in paragraph C.2.a.
of AD 88-13-09.

The FAA has reviewed and approved
McDonnell Douglas Alert Service
Bulletin A57-231, dated February 24,
1989, which describes high frequency
eddy current inspection of the attach tee
area, and repairs or replacement, if
necessary.

Since this unsafe condition may exist
or develop on other airplanes of the
same type design equipped with a non-
ventral aft pressure bulkhead, this AD
requires repetitive high frequency eddy
current inspection of the 5910163-91 and
-92 attach tee, coupled with repetitive
optically aided visual inspections of the
attach tee from the aft side of the
bulkhead, and repair or replacement, if
necessary. Subsequent inspections are
also required after any repair or
replacement. Additionally, affected
operators are required to remove sealant
from the inspection area prior to
inspection.

The requirements of this AD differ
from and replace the requirements of
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AD 88-13-09 for airplanes equipped
with non-ventral aft pressure bulkheads
by: (1) Deleting the option for low
frequency eddy current inspections from
the forward side of the bulkhead; (2)
lowering the initial inspection threshold
called out in AD 88-13-09 to 25,000
landings; (3) eliminating the interim
repair provided by that AD; and (4)
eliminating the optional inspections
from the forward side of the bulkhead.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The FAA is currently preparing a
similar action to address revised
inspection requirements for Model DC-9
series airplanes equipped with a ventral
aft pressure bulkhead. However, the
proposed compliance time would not
preclude a period for public comment.
(Therefore, that action will appear as a
Notice of Proposed Rulemaking.)

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends Section 39.13 of Part 39 of the

Federal Aviation Regulations (14 CFR
39.13) as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.8.C. 106(g) (Revised Pub. L. 87-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 Amended]

2. By adding the following new
airworthiness directive:

McDonnell Douglas: Applies to Model DC-
8-10 through -30 series and C-9 (Military)
series airplanes, equipped with a non-ventral
aft pressure bulkhead, certificated in any
category. Compliance required as indicated,
unless previously accomplished.

To prevent cracks which could result in
structural failure of the nonventral aft ventral
pressure bulkhead, accomplish the following:

A. Prior to the accumulation of 25,000
landings or within 500 landings after the
effective date of this AD, whichever occurs
later, inspect the aft pressure bulkhead attach
tee section, in accordance with the following
procedures.

1. Remove any sealant from inspection area
of the tee section that might hinder optically
aided and high frequency eddy current
inspections. Clean dirt, grease, and all foreign
materials from inspection area using lint-free
wipers and 1,11 trichloroethane solvent or
equivalent;

2. Using an optically aided visual
inspection technique, inspect the 5910163-89,
-93, -94, and -95 attach tees from the aft side
of the bulkhead, in accordance with
McDonnell Douglas Alert Service Bulletin
A53-231, dated February 24, 1989 (hereinafter
referred to as ASB53-231). Repeat this
inspection thereafter at intervals not to
exceed 1,500 landings; and

3. Using a high frequency eddy current
inspection technique, in accordance with
ASB53-231, inspect the 5910163-91 and -92
attach tees from the aft side of the bulkhead.
Repeat this inspection thereafter at intervals
not to exceed 500 landings.

B. If cracks are found, prior to further flight,
replace the cracked tee cap or repair by
splicing in a section of tee cap with a new
like or improved part, in accordance with
McDonnell Douglas Service Rework
Drawings SR09530001, Revision C, dated
August 18, 1987, and SR09530001, Revision
"Advance D", dated October 29, 1987. Prior to
the accumulation of 25,000 landings after the
repair or replacement, resume the repetitive
inspections in accordance with paragraph A.,
above,

C. Compliance with the requirements of
this AD constitutes terminating action for the
requirements of AD 88-13-09, Amendment 38-
5854, relating to airplanes equipped with non-
ventral aft pressure bulkheads.

Note.—The requirements of AD 88-13-09
relating to airplanes with ventral aft pressure
bulkheads are not affected by this AD.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los

Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
then send it to the Manager, Los Angeles
Aircraft Certification Office.

E. Special flight permits may be issued in
accordance with FAR 21,197 and 21,199 to
operate airplanes unpressurized to a base in
order to comply with the requirements of this
AD,

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Director of Publications, C1-L00 (54-60].
These documents may be examined at
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or 3229 East Spring Street,
Long Beach, California.

This amendment becomes effective
March 24, 1989.

Issued in Seattle, Washington, on February
24, 1989.
Leroy A. Keith,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 89-8373 Filed 3-16-89; 8:45 am|
BILLING CODE 4010-13-M

14 CFR Part 39

[Docket No. 88-NM-139-AD; Amdt. 39~
6158]

Airworthiness Directives: McDonnell
Douglas Model DC-8 Series Airplanes
Equipped With Rudder Drive Torque
Tube Crank Assembly P/N 5647102-1
or ~-501

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive, applicable
to McDonnell Dounglas Model DC-8
series airplanes equipped with rudder
drive torque tube crank assembly, P/N
5647102-1 or 501, which requires
inspection of the rudder drive torque
tube crank assembly for fatigue
cracking, and replacement, as
necessary. This amendment is prompted
by two reported failures of the crank
assembly. In one case, the pilot aborted
takeoff at about V, speed due to a
broken rudder crank assembly, which
resulted in the loss of directional
control. This condition, if not corrected,
could result in the loss of directional
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flight control of the airplane during a
critical flight regime.

DATES: Effective April 26, 1989,
ADDRESSES: The applicable service
information may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846; Attention: Director of
Publications, C1-LOO (54-80). This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or 3229 East Spring Street,
Long Beach, California.

FOR FURTHER INFORMATION CONTACT:
Mr. David Y. J. Hsu, Aerospace
Engineer, Airframe Branch, ANM-122L,
FAA, Northwest Mountain Region, Los
Angeles Aircraft Certification Office,
3229 East Spring Street, Long Beach,
California 50806-2425; telephone (213)
988-5323.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, applicable to
McDonnell Douglas Model DC-8 series
airplanes equipped with rudder drive
torque tube crank assembly, P/N
5647102-1 or 501, which requires
inspection of the rudder drive torque
tube crank assembly for fatigue
cracking, and replacement as necessary,
was published in the Federal Register on
November 17, 1988 (53 FR 46473).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commentor requested that a
forthcoming revision to the referenced
McDonnell Douglas service bulletin be
referred to in the final rule. The FAA
does not concur. The manufacturer has
not yet submitted a revision to the
service information and, as the FAA has
not had the opportunity to review any
proposed changes to the service
information, it is inappropriate to refer
to that information in the final rule.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

There are approximately 350 Model
DC-8 series airplanes in the worldwide
fleet. It is estimated that 256 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 0.6
manhours per airplane to accomplish the
required actions, and that the average
labor cost will be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $6,144 for the initial
inspection cycle.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reascons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small
entities, because of the minimal cost of
compliance per airplane ($24). A final
evaluation has been prepared for this
regulation and has been placed in the
docket,

List of Subjects in 14 CFR Part 39
Aviation safety; Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends section 39.13 of Part 39 of the
Federal Aviation Regulations (14 CFR
39.13) as follows:

PART 39—[AMENDED)

1. The authority eitation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

McDonnell Douglas: Applies to McDonnell
Douglas Model DC-8 series airplanes,
equipped with rudder drive torque tube
crank assembly, P/N 5647102-1 or -501,
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To prevent the loss of directional control of
the airplane in critical flight regimes due to
fatigue failure of the rudder drive torque tube
crank assembly, accomplish the following:

A. Within the next 1,000 hours time-in-
service after the effective date of this AD,
unless already accomplished within the last
2,600 hours time-in-service, conduct an eddy
current inspection of the rudder drive torque
tube crank assembly, in accordance with the
accomplishment instructions in McDonnell
Douglas DC-8 Service Bullefin 27-268, dated
February 9, 1988, or equivalent inspection

technique approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

B. If no cracks are found, repeat the
inspection in accordance with paragraph A.
of this AD at intervals not to exceed 3,600
hours time-in-service,

C. If cracks are found, accomplish one of
the following:

1. Replace the cracked rudder drive crank
assembly (P/N 56471021 or -501) with P/N
5647102-501, in accordance with McDonnell
Douglas DC-8 Service Bulletin 27-268, dated
February 9, 1988, and repeat inspections in
accordance with paragraph B. of this AD; or

2. Replace the rudder drive crank assembly
with P/N 5647102-503 in accordance with
McDonnell Douglas DC-8 Service Bulletin 27~
268, dated February 9, 1988.

D. Replacement of the rudder drive crank
assembly with P/N 5647102-503, in
accordance with McDonnell Douglas DC-8
Service Bulletin 27-268, dated February 9,
1988, constitutes terminating action for the
repetitive inspections required by this AD.

E. Alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager, Los Angeles
Aircraft Certification Office, FAA, Northwest
Mountain Region.

F. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90848, Attention:
Director of Publications, C1-LOO (54~
60). These documents may be examined
at the FAA, Northwest Mountain
Region, 17900 Pacific Highway South,
Seattle, Washington, or at 3229 East
Spring Street, Long Beach, California.

This amendment becomes effective
April 28, 1989.

Issued in Seattle, Washington, on March 8,
1989,

Darrell M. Pederson,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Servige.,
[FR Doc. 88-6271 Filed 3-16-89; 8:45 am]
BILLING CODE 4910-13-M
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14 CFR Part 39

[Bbgg;ct No. 88-NM-126-AD; Amdt. 39~
1

Airworthiness Directives: McDonnell
Douglas Model DC-9 Series, Model
DC-9-80 Series, Model MD-88, and C-9
(Military) Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule,

sumMARY: This amendment adopts a
new airworthiness directive {AD),
applicable to all McDonnell Douglas
Model DC-9 series, Model DC-8-80
series, Model MD-88, and C-8 (Military)
series airplanes, which requires
inspection of the rudder actuator for
internal hydraulic fluid leakage, and
replacement if necessary, to ensure that
degraded actuators are removed from
service. This amendment is prompted by
reports of degraded actuators. This
condition, if not corrected, could lead to
reduced rudder authority and
uncontrollable airplane sideslip, should
an engine failure occur at takeoff.

DATE: Effective April 12, 1988.
ADDRESSES: The applicable service
information may be obtained from
McDennell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director of
Publications, C1-L00 (54-80). This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or at 3229 East Spring
Street, Long Beach, California.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert M. Stacho, Aerospace
Engineer, Systems and Equipment
Branch, ANM-130L, FAA, Northwest
Mountain Region, Los Angeles Aircraft
Certification Office, 3229 East Spring
Street, Long Beach, California 90806;
telephone (213) 988-5338.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive (AD), applicable
to McDonnell Douglas Model DC-9
series, DC-9-80 series, MD-88, and C-9
(Military) series airplanes, which
requires inspection of the rudder
actuator for internal hydraulic fluid
leakage, and replacement, if necessary,
to ensure that degraded actuators are
removed from service, was published in
the Federal Register on October 20, 1988
(53 FR 41192).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter requested that the
initial inspection of paragraph B of the
proposed AD be changed from 1,000
flight hours to 1,500 flight hours. This
commenter operates a large fleet of
recently-delivered Model DC-9-80
airplanes, and suggested that the 1,000~
hour compliance time unduly penalizes
its operation of low-time airplanes. The
FAA concurs. In developing an
appropriate compliance time for this AD
action, the FAA considered not only the
degree of urgency associated with
addressing the subject unsafe condition,
but the practical aspect of incorporating
the required inspections into affected
operator's maintenance schedules in a
timely manaer. The FAA has reviewed
data submitted by the aircraft
manufacturer as to recommended
inspections times and parts availability,
as well as average aircraft utilization
rates of affected operators, and has
determined that extending the initial
inspection from 1,000 to 1,500 flight
hours will provide an acceptable level of
safety. The final rule has been revised
accordingly.

One commenter requested the
repetitive inspection intervals of
paragraph C of the proposed AD,
applicable to Model DC-9-80 series
airplanes, be extended from 2,500 to
3,000 flight hours so the inspections can
be accomplished during the “C"
maintenance check. The FAA concurs
with this request. In developing the
proposed repetitive inspection interval,
the FAA had intended that it fall during
a time of regular scheduled maintenance
for the majority of affected operators.
After reviewing the average utilization
rates for U.S. operators, the FAA has
determined that revising the repetitive
inspection intervals to 3,000 flight hours,
for all airplanes specified in paragraph B
of the final rule, will provide an
acceptable level of safety Thc final rule
has been revised a

The FAA has determined lhat the
changes described above will neither
impose an additional economic burden
on any operator, nor expand the scope
of the AD.

One commenter requested that
terminating action for the repetitive
inspections be included in the AD if the
aircraft manufacturer has developed
such corrective action. To date, the
aircraft manufacturer has not proposed
design changes that would preclude the
need for these inspections. When such
design changes are available, the FAA
may consider further rulemaking to
provide for terminating action for the
inspection requirements of this AD.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air

safety and the public interest require the
adoption of the rule with the changes
previously deseribed.

There are approximately 1,500 Model
DC-9 series airplanes in the worldwide
fleet. It is estimated that 870 airplanes of
U.S. registry will be aifected by this AD,
that it will take approximately 10
manhours per airplane to accomplish the
required actions, and that the average
labor cost will be $40 per manhour.
(Replacement of the rudder actuator, if
necessary, would require 13 manhours
to accomplish). Based on these figures,
the total cost impact of the AD on U.S.
operators is estimated to be $348,000.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, if is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatery Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small
entities, because few, if any, Model DC-
9 series airplanes are operated by small
entities. A final evaluation has been
prepared for this regulation and has
been placed in the docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends Section 39.13 of Part 39 of the
Federal Aviation Regulations (14 CFR
39.13) as follows:

PART 39—[AMENDED]
1. The authority citation for Part 39

continues to read as follows:

Authority. 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 87448,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new

airworthiness directive:
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McDonnell Douglas: Applies to McDonnell
Douglas Model DC-9 series, Model DC-8-80
series, Model MD-88, and C-9 (Military)
series airplanes, certificated in any category.
Compliance required as indicated, unless
previously accomplished.

To prevent uncontrollable airplane sideslip
due to an ineffective rudder actuator,
accomplish the following:

A. For Model DC-8-11, -12, -13, 14, -15,
-15F, ~21, and -87 series airplanes: Within 500
flight hours after the effective date of this
airworthiness directive (AD), unless already
accomplished within the last 1,000 flight
hours, inspect the rudder actuator for internal
hydraulic fluid leakage in accordance with
McDonnell Douglas Alert Service Bulletin
A27-291, Revision 8, dated August 24, 1988,

B. For Model DC-8-31, -32, -32F, -33, -34,
-34F, 41, -51, -81, -82, -83, and MD-88 series
airplanes: Within 1,500 flight hours after the
effective date of this AD, unless already
accomplished within the last 1,500 flight
hours, inspect the rudder actuator for internal
hydraulic fluid leakage, in accordance with
McDonnell Douglas Alert Service Bulletin,
A27-291, Revision 3, dated August 24, 1988.

C. If the rudder actuator internal hydraulic
fluid leakage is within the limits established
in McDonnell Douglas Alert Service Bulletin
A27-291, Revision 3, dated August 24, 1988,
repeat the inspection specified in paragraph
A. or B,, above, as follows:

1. For those airplanes specified in
paragraph A., at intervals not to exceed 1,500
flight hours.

2. For those airplanes specified in
paragraph B,, at intervals not to exceed 3,000
flight hours.

D. Any rudder actuator which exceeds the
internal hydraulic fluid leakage limit
specified in McDonnell Douglas Alert Service
Bulletin A27-291, Revision 3, dated August
24, 1988, must be replaced, prior to further
flight, with a rudder actuator within those
limits,

E. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI}, who may add any comments
and then send it to the Manager, Los Angeles
Aircraft Certification Office, FAA, Northwest
Mountain Region.

F. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to McDonnell Douglas

. Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Director of Publications, CI-LOO (54-
60). These documents may be examined
at the FAA, Northwest Mountain
Region, 17900 Pacific Highway South,
Seattle, Washington or the Los Angeles

Aircraft Certification Office, 3229 East
Spring Street, Long Beach, California.
This Amendment becomes effective
April 12, 1989.
Issued in Seattle, Washington, on February
21, 1988.
Leroy A. Keith,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 89-6375 Filed 3-16-89; 8:45 am|]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 83-NM-12-AD; Amdt. 39-6157]

Airworthiness Directives Fokker Model
F-28 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Fokker Model F-28 series
airplanes, which requires a one-time
visual ingpection of the fuselage lap
joint at stringer 73 between frame 4900
and frame 9805 for cracks, and repair, if
necessary. This amendment is prompted
by reports of cracks found in a non-
bonded fuselage lap joint due to fatigue
cracking of the dimpled rivet holes. This
condition, if not corrected, could lead to
reduced structural capability of the
fuselage and subsequent decompression
of the airplane.

EFFECTIVE DATE: April 10, 1989,
ADDRESSES: The applicable service
information may be obtained from
Fokker Aircraft USA, Inc., 1199 N.
Fairfax Street, Alexandria, Virginia
22314, This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or Seattle
Aircraft Certification Office, 9010 East
Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Mark Quam, Standardization
Branch, ANM-113; telephone (206) 431-
1978, Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: The
Rijksluchtvaartdienst (RLD), which is
the airworthiness authority of the
Netherlands, has notified the FAA of an
unsafe condition which may exist on
certain Fokker F-28 series airplanes.
There have been two reports of cracks
found during visual inspections of the
fuselage lap joint at stringer 73, between
frame 4900 and frame 9805. The cracks
have been determined to be due to

fatigue cracking of the dimpled rivet
holes. This condition, if not corrected,
could lead to reduced structural
capability of the fuselage and
subsequent decompression of the
airplane.

Fokker has issued Service Bulletin
F28/53-A93, dated December 23, 1988,
which describes procedures for a one-
time visual inspection for cracks in the
fuselage lap joint at stringer 73, between
frame 4900 and frame 9805, and the
installation of a repair patch, if
necessary. The RLD has classified the
service bulletin as mandatory, and has
issued the Netherlands Airworthiness
Directive BLA No. 89-02 to address this
subject.

This airplane model is manufactured
in the Netherlands and type certificated
in the United States under the
provisions of Section 21.29 of the
Federal Aviation Regulations and the
applicable bilateral airworthiness
agreement,

Since this condition is likely to exist
or develop on other airplanes of the
same type design registered in the
United States, this AD requires a one-
time visual inspection for cracks in the
fuselage lap joint at stringer 73, and the
installation of a repair patch, if
necessary, in accordance with the
service bulletin previously described.

The manufacturer is currently
developing a repetitive inspection
technique for the repair patch and the
fuselage lap joint. Additionally, the
manufacturer is currently in the process
of developing a permanent modification
to replace the interim repair patch. This
modification expected to be available
later this year. When the repetitive
inspection techniques and the
modification are developed and
available, the FAA may consider further
rulemaking action to address these
subjects.

Since a condition exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.
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The FAA has determined that this
regulation is an emergency regulation
and that is not considered to be major
under Executive Order 12201, It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule, since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an e y regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required].

List of Subjects in 14 CFR Part 39

Aviation safety, Aircraft.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 40 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Fokker: Applies to Model F-28 series
airplanes, Serial Number 11003 to 11241,
inclusive, and 11991 and 11992,
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To prevent reduced structural capability of
the fuselage and subsequent decompression
of the airplane, accomplish the following:

A. Prior to the accumulation of 32,000
landings or within 10 days after the effective
date of this AD, whichever occurs later,
inspect the fuselage lap joint at stringer 73,
between frame 4900 and frame 9805, in
accordance with Fokker Service Bulletin F28/
53-A93, dated December 23, 1988. If cracks
are found, repair in accordance with the
service bulletin, prior to further flight.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager,
Standardization Branch, ANM-113.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.189 to
operate airplanes to a base for the

accomplishment of the modifications required
by this AD.

Al persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to Fokker Aircraft USA, Inc,,
1199 N. Fairfax Street, Alexandria,
Virginia 22314. This information may be
examined at FAA, Northwest Mountain
Region, 17900 Pacific Highway South,
Seattle, Washington, or Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

is amendment becomes effective
April 10, 1989.

Issued in Seattle, Washingion, on March 8,

1989.

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 89-6265 Filed 3-16-89; 8:45 am]
BILLING CODE 49810-13-M

14 CFR Part 39
[Docket No. 88-NM-78-AD; Amdt. 39-8164]

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment revises an
existing airworthiness directive (AD),
applicable to all Boeing Model 747 series
airplanes except the Model 747SP,
which currently requires periodic
inspection of both inboard and outbeard
trailing edge flap carriage spindles for
fracture, corrosion, or cracks, and repair
or replacement, if necessary. This action
requires additional inspections, revised
compliance intervals, and periodic
overhaul of the spindles to ensure
continued airworthiness. This condition,
if not corrected, could lead ta the failure
of the trailing edge flap carriage
spindles, which could result in the
inability of the pilet to safely control the
airplane during landing.

EFFECTIVE DATE: April 26, 1989.
ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Dan R. Bui, Airframe Branch, ANM-~
120S; telephone (206) 431-1919. Mailing

address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68968, Seattle, Washington 98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to revise AD 88-
04-06, Amendment 39-5851 (53 FR 4114;
February 12, 1988), to require periodic
inspection of both inboard and outboard
trailing edge flap carriage spindles of
Boeing Model 747 series airplanes for
fractures or cracks, and repair or
replacement, if necessary, was
published in the Federal Register on July
15, 1988 (53 FR 27529]. The comment
period for the proposal closed on
September 13, 1988.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
three comments received.

The Air Transport Association (ATA)
of America, on behalf of its members,
was concerned that the specific
reference to “inspect™ in paragraph A.
would require an inspection even by an
operator who chose Option III:
Overhaul, of the gpindles. The FAA
concurs and has revised paragraph A. to
clarify this matter,

The ATA pointed out that the
referenced Boeing Service Bulletin 747—
27-2280, Revision 1, dated March 31,
1988, does not provide instructions for
inspection for corrosion, only inspection
for cracks. The ATA stated this would
appear to be inconsistent with the intent
of the proposed rule and should be
resolved before any rule is adopted. The
ATA also pointed out that if heavy
corrosion is found, the proposed rule
requires overhaul of the unit prior to
further flight, while the service bulletin
recommends overhaul within a 12-month
period. The FAA acknowledges both of
these differences. The FAA has
determined that the inspection for
corrosion is necessary because the
reported cracks typically started as
corrosion pits. The FAA does not concur
with the service bulletin's
recommendation to overhaul within a
12-month period after heavy corrosion is
found because the potential for
subsequent cracking of the flap spindle
may lead to its failure prior to the
overhaul period recommended by the
service bulletin.

A number of ATA's members
requested that the compliance period for
the initial and repeat (detail) inspection
be extended to coincide with their
scheduled “C" check. For such members
this would be a period of 15 to 18
months. The FAA does not agree that
the initial and repeat inspection interval
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should be extended. The FAA has
determined that the inspection intervals
specified in the rule are the maximum
that can be permitted for the purpose of
detecting cracks and corrosion pits
before they could result in failure of the
spindle.

Another commenter requested the
FAA to consider the situation where
overhaul performed in accordance with
Boeing Service Bulletin 747-27-2280,
Revision 1, dated March 31, 1988, but for
which sleeves have not been removed
would be acceptable compliance with
this AD. The FAA does not concur
because corrosion and stress corrosion
cracking, which are the subject of the
AD, can develop under the sleeve. Until
this distress is eliminated, airplanes
must be inspected periodically to
preclude failure of the spindle.

The National Transportation Safety
Board (NTSB) was concerned that stress
corrosion cracking beneath the journal
sleeve does not always occur in
conjunction with externally observable
signs of corrosion. The NTSB
recommended that the general and
detailed visual inspections as outlined
in the NPRM and in the Boeing service
bulletin are inadequate and should not
be allowed to delay periodic overhaul of
the carriage spindles. While the
proposed visual inspections provide a
safety benefit, the FAA agrees that the
overhaul period proposed may be too
long in certain cases; however, due to
the requirements of the Administrative
Procedure Act, the FAA has determined
that the necessary changes to decrease
this period would be beyond the scope
of this AD action. The FAA is
considering the issuance of a new
NPRM to revise this AD to propose such
a requirement.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule, with the change
previously noted.

There are approximately 690 Model
747 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 160 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 684 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$4,377,600.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels

of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, pesitive or negative,
on a substantial number of small
entities, because few, if any, Model 747
airplanes are operated by small entities.
A final evaluation has been prepared for
this regulation and has been placed in
the docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108{g) (Revised Pub, L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By revising AD 88-04-06,
Amendment 39-5851 (53 FR 4114;
February 12, 1988), to read as follows:

Boeing: Applies to all Model 747 series
airplanes, except Model 747SP,
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To prevent failure of the trailing edge flaps
carriage spindles, accomplish the following:
A. Prior to the accumulation by each new

or overhauled flap carriage spindle of 30,000

flight hours, or eight years in service,

whichever occurs first, or within 30 days after
the effective date of this amendment,
whichever occurs later, inspect the forward
and aft journal areas of each trailing edge
flap carriage spindle and/or overhaul, if
necessary, at times and using methods

;;:l:ciﬁed in paragraphs A.1., A2, or A3.,

ow.

1. Option I: General Visual Inspection

Perform a visual inspection of carriage
spindle for cracking and corrosion, in
accordance with Boeing Service Bulletin 747~
27-2280, Revision 1, dated March 31, 1988,
Inspection in accordance with paragraph
A.2., below, is required within 12 months
after the initial inspection.

a. If no cracks or corrosion are found,
repeat the visual inspection at intervals not
to exceed 3 months.

b. If a cracked carriage spindle is found,
replace the carriage spindle prior to further
flight, in accordance with Boeing Service
Bulletin 747-27-2280, Revision 1, dated March
31, 1988.

c. If corrosion is found, inspect in
accordance with paragraph A.2,, below,
within 3 months after detection of corrosion.

2. Option II: Detailed Visual Inspections

a. Remove the aft link and perform detailed
visual inspection of the carriage spindle for
cracking and corrosion, in accordance with
Boeing Service Bulletin 747-27-2280, Revision
1, dated March 31, 1988. If a cracked carriage
spindle is found, replace the carriage spindle
prior to further flight, in accordance with the
service bulletin.

b. If no cracking or corrosion is found,
repeat the inspections required by paragraph
A.2.a., above, at intervals not to exceed 12
months. Remove the carriage spindle and
overhaul within 8 years after the initial
inspection required by this AD, in accordance
with Boeing Service Bulletin 747-27-2280,
Revision 1, dated March 31, 1988.

c. If no cracking is found, but light
corrosion exists, repeat the inspections
required by paragraph A.2.a., above, at
intervals not to exceed 6 months. Remove the
carriage spindle and overhaul within 48
months after detection of light corrosion, in
accordance with Boeing Service Bulletin 747-
27-2280, Revision 1, dated March 31, 1988,

Note.—Light corrosion is considered to be
corrosion with pits not exceeding 0.020 inch
in depth.

d. If heavy corrosion is found, remove the
carriage spindle and overhaul in accordance
with Boeing Service Bulletin 747-27-2280,
Revision 1, dated March 31, 1988; or repair,
prior to further flight, in accordance with data
meeting the certification basis of the airplane
and approved by a Boeing DER authorized to
make such findings.

Note.—Heavy corrosion is considered to be
corrosion with pits that exceed 0.020 inch in
depth.

3. Option HI: Overhaul

Remove carriage spindle and overhaul in
accordance with Boeing Service Bulletin 747~
27-2280, Revision 1, dated March 31, 1988,

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager, Seattle
Aircraft Certification Office.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
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request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, 17800
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
W_IR'l South, Seattle, Washington.

is amendment becomes effective
April 26, 1989.

Issued in Seattle, Washington, on March 8,

1989,
Darrell M. Pederson,
Assistant Manager, Transport Airplane
Directorate Aircraft Certification Service.
[FR Doc. 89-6266 Filed 3-16-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 88-NM-143-AD; Amdt. 39-
6159]

Airworthiness Directives Short
Brothers SD3-30 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Shorts Model SD3-30
series airplanes, which requires
replacement of the nose landing gear
pintle pins. This amendment is prompted
by reports of fatigue testing of the nose
landing gear pintle pins which revealed
that these pintle pins have a limited
service life and must be replaced upon
accumulation of 80,000 landings. This
condition, if not corrected, could lead to
collapse of the nose landing gear.

EFFECTIVE DATE: April 26, 1989.

ADDRESSES: The applicable service
information may be obtained from Short
Brothers PLC, 2011 Crystal Drive, Suite
713, Arlington, Virginia 22202-3702. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington,

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113; telephone (206) 431-
1565. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-88966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive, applicable to
Shorts Model SD3-30 series airplanes,

which requires replacement of the nose
landing gear (NLG) pintle pins with new
pins, was published in the Federal
Register on October 20, 1988 (53 FR
41196).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter agreed with the
proposed 30,000 landing repetitive
replacement interval for certain pintle
pins, part numbers (P/N) 18109-3 and
181103, since those pins are life-limited
to 30,000 landings. However, the
commenter indicated that the life limit
for pintle pins, P/N 18109-5 and 18110-5,
is 40,000 landings, which coincides with
the life limit for the NLG assembly (of
which they are a part). Therefore the -5
pintle pins would not need to be
replaced at 30,000 landings, since they
will be replaced appropriately every
40,000 landings when the NLG is
replaced. The FAA concurs. The
manufacturer has advised FAA that the
-6 pintle pins are made of a stronger
material than the -3 pins and have a life-
limit equivalent to that of the landing
gear (40,000 landings). The final rule has
been revised to clarify this.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed with
changes described above.

It is estimated that 52 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 2 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. The estimated
cost for parts is $780. Based on these
figures, the total cost impact of this AD
to U.S. operators is estimated to be
$44,720.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979) and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
because of the minimal cost of
compliance per airplane ($860). A final
evaluation has been prepared for this
regulation and has been placed in the
docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.8.C, 108(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Short Brothers, PLC. Applies to Model SD3-30
series airplanes, equipped with Menasco
nose landing gear, Part No. 18001, having
nose landing gear Serial Numbers 017
through 097 with pintle pins P/N 18109-3
or 18110-3 installed, certificated in any
category. Compliance required as
indicated, unless previously
accomplished.

To prevent collapse of the nose landing
gear, accomplish the following:

A. Prior to the accumulation of 30,000
landings on the nose landing gear pintle pins,
or within the next 250 landings after the
effective date of this AD, whichever occurs
later, and thereafter at intervals not to
exceed 30,000 landings, replace nose landing
gear pintle pins, part number (P/N) 18109-3
and 18110-3 pintle pins, in accordance with
Short Service Bulletin SD330-32-118, dated
February 1988,

Note: Shorts Service Bulletin SD330-32-119
references Menasco Service Bulletin 32-69,
dated August 11, 1981, for instructions for
accomplishing the pintle pin replacement.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager,
Standardization Branch, ANM-113.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
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request to Short Brothers PLC, 2011
Crystal Drive, Suite 713, Arlington,
Virginia 22202-3702. These documents
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or at the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective
April 26, 1989,

Issued in Seattle, Washington, on March 8,
1989.
Darrell M. Pederson,
Assistant Manager, Transport Aitplane
Directorate, Aircraft Certification Service.
[FR Doc. 89-6267 Filed 3-16-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Doc;mt No. 88-NM-110~-AD; Amdt. 39~
6163 g

Airworthiness Directives Boeing Model
727 Series Airpianes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

sumMmARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Boeing Model 727 series
airplanes, which requires replacement
or repetitive leakage checks of aileron
power control units (PCU) which have
accumulated 18,000 or more hours time
in service, This amendment is prompted
by reports of aileron power control units
binding due to piston seal and flange
failure. This condition, if not corrected,
could lead to immobilization of the
ailerons and partial loss of
controllability of the airplane.

DATE: Effective April 26, 1989.
ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert C. McCracken, Systems and
Equipment Branch, ANM-1308S;
telephone (206) 431-1947. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway Seuth, C~
68906, Seattle, Washington 88168.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive which requires
replacement or repetitive internal

leakage checks of aileron power control
units on Boeing Model 727 airplanes,
was published in the Federal Register on
September 2, 1988 (53 FR 34117}.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Boeing and the Air Transport
Association (ATA) of America both
requested that the interval for the
periodic inspection be expressed in
flight cycles rather than hours time-in-
service. Boeing noted that the testing
which established the interval made
flight cycles more appropriate. The FAA
has reviewed the service data and
concurs. The final rule has been
changed to require inspection at
intervals not to exceed 2,500 flight
cycles, rather than 2,500 flight hours.
Since the average flight cycle for the
Model 727 is greater than one hour for
all operators, the FAA has determined
that this change will not increase the
burden on any operator, nor will it
increase the scope of the AD.

The ATA also requested increasing
the repetitive inspection period to 4,000
flight hours. No data was presented in
support of this comment. The FAA does
not concur, and the final rule reflects the
compliance interval of 2,500 flight
cycles, as previously noted.

The ATA also provided comments
from one of its members requesting that
the internal leakage test procedure
should allow bench or on-airplane
accomplishment. The FAA does not
concur with this comment. While it is
recognized that some airlines have the
facilities and procedures to accomplish
back flushing actuators on the airplane
without introducing contamination into
the system, this is not the case for all
operators. Individual operators may
request utilization of on-airplane
internal leakage procedures as an
alternate means of compliance in
accordance with the provisions of
paragraph C. of the final rule.

This commenter also noted that the
terminating action described in
paragraph B. of the rule calls for
“overhaul” of the actuator in accordance
with National Waterlift (NWL) Service
Bulletin 27-21-1/200, but should instead
call for modification of the sleeves and
inspection of actuator housing in
accordance with that service bulletin.
The commenter notes that only these
actions are necessary to correct the
defects in the actuator, and should be
sufficient to provide terminating action.
The FAA concurs with this comment,
and the final rule has been changed
accordingly.

After the comment period for the
NPRM closed, the FAA reviewed and
approved National Waterlift Service
Bulletin 27-10-1/200, Revision 1, dated
November 4, 1988, which was originally
issued with the incorrect number as
NWL Service Bulletin 21-21-1/200, dated
April 8, 1988, This revision corrects the
original service bulletin's number and
adds a revised means of repair of
damaged PCU housing. Paragraph B. of
the final rule has been changed to allow
repair of the PCU in accordance with the
revised service bulletin as an option to
repair in accordance with the service
bulletin originally specified.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule, with the changes
previously noted.

There are approximately 1,767 Model
727 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 1,246 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 3 manhours
per airplane to replace the PCU, and
that the average labor cost will be $40
per manhour. If a hydraulic bench
internal leakage test is performed, an
additional 3 manhours per airplane will
be required. Based on these figures, if
replacement only is accomplished, the
estimate cost will be $149,500 per year;
if the leakage test only is accomplished,
that estimate increases to $250,000 per
year. The cost to rebuild the PCU after
removal is estimated to be $6,545. Based
on these figures, the total cost impact of
the AD on U.S. operators will be
between $300,000 and $8,300,000,
depending on the option selected by the
operators.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small
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entities, because few, if any, Model 727
airplanes are operated by small entities,
A final evaluation has been prepared for
this regulation and has been placed in
the docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.8.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983}); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Boeing: Applies to all Model 727 series
airplanes, certificated in any category.
Compliance required as indicated, unless
previously accomplished.

To prevent binding of the aileron control
wheel caused by internal damage in the
aileron power control unit (PCU), accomplish
the following:

A. Prior to the accumulation of 18,000 hours
time in service on the PCU since new or
overhauled with new seals, or within the next
3,000 hours time in service on the PCU after
the effective date of this AD, whichever
occurs later, accomplish either of the
following, in accordance with Boeing Alert
Service Bulletin 727-27A0220, Revision 1,
dated July 28, 1988:

1. Replace any aileron power control unit
with a PCU which has been overhauled
including new piston seals or one which has
accumulated less than 18,000 hours time in
service. Continue to replace any PCU prior to
the accumulation of 18,000 hours time in
service on the PCU.

Perform a hydraulic bench internal leakage
test on the aileron power control unit. Before
further flight, replace any PCU which fails the
test. Repeat the hydraulic bench internal
leakage test at intervals not to exceed 2,500
flight cycles.

B, Inspection of the aileron power control
unit, and modification of the aileron power
control unit including replacement of piston
seals, in accordance with National Waterlift
Service Bulletin 27-21-1/200, dated April 8,
1988, or National Waterlift Service Bulletin
27-10-1/200, Revision 1, dated November 4,
1988, constitutes terminating action for the
repetitive replacement or internal leakage
test required by paragraph A., above.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager, Seattle
Aircraft Certification Office.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for
accomplishment of the rework required by
this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207. These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 8010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective
April 26, 1989,

Issued in Seattle, Washington, on March 8,
1989.

Darrell M. Pederson,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 89-6268 Filed 3-16-89; 8:45 am]
BILLING CODE 4810-13-M

14 CFR Part 39
[Docket No. 89-NM-14~AD; Amdt. 39-6162]

Airworthiness Directives: Cessna
Model 650 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action publishes in the
Federal Register and makes effective as
to all persons an amendment adopting a
new airworthiness directive (AD) which
was previously made effective as to all
known U.S. owners and operators of
Cessna Model 650 series airplanes by
individual letters. This ALl requires an
operational check of the avionics bus
relay feeder wiring to determine proper
installation, and modification, if
necessary. This action is prompted by a
report of the erroneous installation of a
jumper wire between the left-hand
avionics bus relay feeder #1 and the
right-hand avionics bus relay feeder #3.
This condition, if not corrected, could
result in total non-restorable loss of all
power to all avionics buses following a
failure on one bus.
EFFECTIVE DATE: April 5, 1989.

This AD was effective earlier to all
recipients of Priority Letter AD 89-03-16,
dated February 7, 1989.

ADDRESSES: The applicable service
information may be obtained from
Cessna Aircraft Company, P.O. Box
7706, Wichita, Kansas 67277. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or af the FAA, Central
Region, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas,

FOR FURTHER INFORMATION CONTACT:
Mr. Ralph Rissmiller, Jr., Aerospace
Engineer, Systems and Equipment
Branch, ACE-130W, FAA, Wichita
Aircraft Certification Office, FAA,
Central Region, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
9464419,

SUPPLEMENTARY INFORMATION: On
February 7, 1989, the FAA issued
Priority Letter AD 89-03-18, applicable
to Cessna 650 series airplanes, which
requires an operational check of the
avionics bus relay feeder wiring to
determine proper installation, and
modification, if necessary. That action
was prompted by reports of the
erroneous installation of a jumper wire
between the left-hand avionics bus relay
feeder #1 (K188X2) and the right-hand
avionics bus relay feeder #3 (K187X2),
which can result in total non-restorable
loss of all power to all avionics buses
following a failure on one bus.

One report was received where all
five tubes of an electronic flight
instrument system went blank
simultaneously, along with the loss of all
other avionics, following shutdown of
one engine and the subsequent opening
of the 300-amp current limiter bus tie. As
a result of either this condition, or
opening of the three 75-amp bus feeder
circuit breakers (left or right cockpit
circuit breaker panels) or the three 80-
amp bus feeder current limiters (aft
junction box) associated with a single
(left or right side) primary electrical
feed, all primary flight instruments and
avionics on both the pilot's and copilot's
side of the cockpit could become
inoperative. This condition, if not
corrected, could result in the total non-
restorable loss of all primary attitude,
heading, airspeed, altitude, navigation,
and communication capability on the
airplane.

Since this condition is likely to exist
on other airplanes of this same type
design, this AD requires an operational
check of the avionics bus relay feeder
wiring to determine proper installation,
and modification, if necessary.
Additionally, operators are required to
submit a report to the FAA of any
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incorrectly installed wiring found during
the required inspection.

Information collection requirements
contained in this regulation have been
approved by the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act of 1980
(Pub. L. 96-511) and have been assigned
OMB Control Number 2120-0056,

Since a situation existed, and still
exists, that requires immediate adoption
of this regulation, it is found that notice
and public procedure hereon are
impracticable, and good cause exists for
making this amendment effective in less
than 30 days.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The Federal Aviation Administration
has determined that this regulation is an
emergency regulation and is not
considered to be major under Executive
Order 12291, It is impracticable for the
agency to follow the procedures of
Order 12291 with respect to this rule
since the rule must be issued
immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves
an emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034; February 286, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 48 U.8.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Cessna: Applicable to Model 650 series
airplanes, serial numbers 650-0067 through
650-0185, certificated in any category.
Compliance is required as indicated, unless
already accomplished.

To prevent non-restorable loss of all
avionics power, accomplish the following:

A. Within 25 hours time-in-service after the
effective date of this Airworthiness Directive
(AD), perform an operational check of the
avionics bus relays, in accordance with the
Accomplishment Instructions of Cessna Alert
Service Letter SLA650-24-14, dated February
3, 1989, If the wiring of the avionics bus
relays is not correctly installed, prior to
further flight, modify that wiring in
accordance with the referenced service letter.

B. Within 5 days after accomplishing the
check required by paragraph A., above,
submit a report, in writing, of any incorrectly
installed avionics bus relay wiring identified,
to: Manager, Wichita Aircraft Certification
Office, FAA, Central Region, 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209,

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Wichita Aircraft Certification Office, FAA,
Central Region.

Note: If appropriate, the request should be
forwarded through an FAA Principal
Maintenance Inspector (PMI) who may add
any comments and then send it to the
Manager, Wichita Aircraft Certification
Office.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not received copies of the
service information from the
manufacturer, may obtain copies upon
request to Cessna Aircraft Company,
P.O. Box 7708, Wichita, Kansas 67277.
These documents may be examined at
the FAA, Northwest Mountain Region,
17900 Pacific Highway South, Seattle,
Washington, or at the FAA, Central
Region, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas.

This amendment becomes effective
April 5, 1989.

This AD was effective earlier to all
recipients of Priority Letter AD 89-03-18,
dated February 7, 1989.

Issued in Seattle, Washington, on March 8,
1989,

Darrell M. Pederson,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 89-6269 Filed 3-16-89; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 88-NM-166-AD; Amdt. 39-
6160]

Airworthiness Directives; SAAB-Scania
Model SF-340A Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

suMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain SAAB-Scania
Model SF-340A series airplanes, which
requires an inspection to determine if
the jumper assembly fittings (bonding
wires) have been attached to the
midlevel and tank-full optical sensors,
and to install the jumper assemblies if
they are missing. This amendment is
prompted by reports that, during
production of certain airplanes, the
optical sensors’ jumper assemblies were
not installed. This condition, if not
corrected, could lead to electrical arcing
in the fuel tank in the event of a
lightning strike.

EFFECTIVE DATE: April 26, 1989,

ADDRESSES: The applicable service
information may be obtained from
SAAB-Scania Aircraft Division, Product
Support, 5-58188, Linkoping, Sweden.
This information may be examined at
the FAA, Northwest Mountain Region,
17900 Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington,

FOR FURTHER INFORMATION CONTACT:
Mr. Mark Quam, Standardization
Branch, ANM-113; telephone (206) 431~
1978. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive, applicable to
SAAB-Scania Model SF-340A series
airplanes, which requires an inspection
to determine if the jumper assembly
fittings (bonding wires) have been
attached to the midlevel and tank-full
optical sensors, and to install the jumper
assemblies if they are missing, was
published in the Federal Register on
December 8, 1988 (53 FR 49559).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supported the
proposal.
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After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 41 airplanes of U.S,
registry will be affected by this AD, that
it will take approximately 8 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of this AD
to U.S. operators is estimated to be
$13,120.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient Federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 286,
1979) and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
because of the minimal cost of
compliance per airplane ($320). A final
evaluation has been prepared for this
regulation and has been placed in the
docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive;

SAAB-Scania: Applies to Model SF-340A
series airplanes, serial numbers 003
through 106, certificated in any category,
except those airplanes equipped with
mechanical float switches. Compliance is
required as indicated below, unless
previously accomplished.

To prevent the potential for arcing in the
fuel tanks should a lightning strike occur,
accomplish the following:

A. Within 30 days after the effective date
of this AD, conduct an inspection to
determine if the jumper assemblies are fitted
to the midlevel and tank full optical sensors,
in accordance with SAAB Service Bulletin
SF340-28-008, dated March 23, 1988.

B. If optical sensor jumper assemblies have
not been installed, prior to further flight,
install jumper assemblies and check
resistance, in accordance with SAAB Service
Bulletin SF340-28-006, dated March 23, 1988,

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector {(PMI), who may add any comments
and then send it to the Manager,
Standardization Branch, ANM-113.

D. Special flight permits may be issued in
accordance with FAR 21,187 and 21.198 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to SAAB-Scania Aircraft
Division, Product Support, S-58188,
Linkoping, Sweden. These documents
may be examined at the FAA,
Northwest Mountain Region, 17800
Pacific Highway South, Seattle,
Washington, or at the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective
April 26, 1986.

Issued in Seattle, Washington, on March 8,
1989.

Darrell M. Pederson,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 89-8270 Filed 3-16-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 88-AGL-27]
Alteration to Transition Area—
Ashland, Wi

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of this action is to
alter the Ashland, WI, transition area to
accommodate existing Standard
Instrument Approach Procedures
(SIAPs) to John F. Kennedy Memorial
Airport, Ashland, WI. The intended
effect of this action is to ensure

segregation of the aircraft using
approach procedures in instrument '
conditions from other aircraft operating
under visual weather conditions in
controlled airspace.

EFFECTIVE DATE: 0001 u.t.c,, June 1, 1989.

FOR FURTHER INFORMATION CONTACT:
Harold G. Hale, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (312) 694-7360.

SUPPLEMENTARY INFORMATION:
History

On Tuesday, January 17, 1989, the
Federal Aviation Administration (FAA)
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to alter the transition area
airspace near Ashland, W, (54 FR 1727).
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
71.181 of Part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6E dated January 3,
1989,

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations alters the
transition area airspace near Ashland,
WI. The present transition area is being
modified to accommodate existing
SIAPs to John F. Kennedy Memorial
Airport. The minimum descent altitude
for the approach procedures may be
established below the floor of the 700-
foot controlled airspace. Aeronautical
maps and charts will reflect the defined
areas which will enable other aircraft to
circumnavigate the area in order to
comply with applicable visual flight rule
requirements.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, wher
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promulgated, will not haye a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended as follows:

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97449, January 12, 1983); 14
CFR 11.69.

§71.181 [Amended]

2. Section 71,181 is amended as
follows:

Ashland, WI [Revised]

That airspace extending upward from 700
feet above the surface within a 5 mile radius
of the John F. Kennedy Memorial Airport
(Lat. 46°32'55” N., Long. 80°55'08" W.) within
3 miles each side of the 204° bearing from the
airport extending from the 5 mile radius to 8.5
miles southwest of the airport, within 3 miles
each side of the 206° bearing from the airport
extending from the 5 mile radius to 8.5 miles
southwest of the airport, within 3 miles each
side of the 124° bearing from the airport
extending from the 5 mile radius to 8.5 miles
southeast of the airport.

Issued in Des Plaines, Illinois, on February
27, 1989.
Teddy W. Burcham,
Manager, Air Traffic Division,
[FR Doc. 89-6275 Filed 3-16-89; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71
[Alrspace Docket No. 88-AGL-30]

Establishment of Transition Area—
Hawley, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of this action is to
establish the Hawley, MN, transition
area to accommodate a new VOR/
DME-A Standard Instrument Approach
Procedure (SIAP) to Hawley Municipal
Airport, Hawley, MN. The intended
effect of this action is to ensure
segregation of the aircraft using
approach procedures in instrument
conditions from other aircraft operating

under visual weather conditions in
controlled airspace.

EFFECTIVE DATE: 0901 u.t.c., June 1, 1989.
FOR FURTHER INFORMATION CONTACT:
Harold G. Hale, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (312) 694-7360.
SUPPLEMENTARY INFORMATION:

History

On Monday, January 23, 1989, the
Federal Aviation Administration (FAA)
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to establish a transition area
airspace near Hawley, MN (54 FR 3077).
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.,
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
71.181 of Part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6E dated January 3,
1989.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations
establishes a transition area airspace
near Hawley, MN. The development of a
new VOR/DME-A SIAP requires that
the FAA designate airspace to insure
that the procedure will be contained
within controlled airspace. The
minimum descent altitude for this
procedure may be established below the
floor of the 700-foot controlled airspace.
Aeronautical maps and charts will
reflect the defined areas which will
enable other aircraft to circumnavigate
the area in order to comply with
applicable visual flight rule
requirements,

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1978); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
80 minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial

number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended as follows:

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub, L. 97-449, January 12, 1983); 14
CFR 11.89.

§71.181 [Amended]

2. Section 71.181 is amended as
follows:

Hawley, MN [New]

That airspace extending upward from 700
feet above the surface within a 5 mile radius
of the Hawley Municipal Airport (lat,
46°53'02"N., long. 96°21'02"W.) within 3.5
miles each side of the 246° bearing from the
airport extending from the 5 mile radius to 8
miles southwest of the airport, excluding that
portion which overlies the Fargo, ND,
transition area.

Issued in Des Plaines, Illinois on February
27, 1989.

Teddy W. Burcham,

Manager, Air Traffic Division.

[FR Doc. 89-8274 Filed 3-16-89; 8:45 am)
BILLING CODE 4910-13-M

- —

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Futures and Option
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
"CFTC") is granting an exemption to
designated members of the Montreal
Exchange (*Exchange”) from the
application of certain of the
Commission's foreign futures and option
rules based on substituted compliance
with certain comparable regulatory and
self-regulatory requirements of a foreign
regulatory authority consistent with
conditions specified by the Commission,
as set forth herein. This Order is issued
pursuant to Commission Rule 30.10, 17
CFR 30.10 (1988), which permits
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specified persons to file a petition with
the Commission for exemption from the
application of certain of the rules set
forth in Part 30 and authorizes the
Commission to grant such an exemption
if such action would not be otherwise
contrary to the public interest or to the
purposes of the provision from which
exemption is sought.

EFFECTIVE DATE: April 17, 1989,

FOR FURTHER INFORMATION CONTACT:
Jane C. Kang, Esq. or Robert Rosenfeld,
Esq., Division of Trading and Markets,
Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, DC 20581. Telephone: (202)
254-8955.

SUPPLEMENTARY INFORMATION: The
Co‘xinmission has issued the following
Order:

United States of America Before the
Commodity Futures Trading
Commission

Order Under CFTC Rule 30.10 Exempting
Firms Designated by the Montreal
Exchange from the Application of
Certain of the Foreign Futures and
Option Rules the Later of Thirty Days
after Publication of the Order Herein in
the Federal Register or after Filing of
Consents by Such Firms and the
Regulatory or Self-Regulatory
Organization, as Appropriate, to the
Terms and Conditions of the Order
Herein.

On July 23, 1987, the Commission
adopted final rules governing the
domestic offer and sale of commodity
futures and option contracts traded on
or subject to the rules of a foreign board
of trade. 52 FR 28980 (August 5, 1987).
These rules, which are codified in Part
30 of the Commission’s regulations,
generally extend the Commission’s
existing customer protection regulations
for products offered or sold on contract
markets in the United States to foreign
futures and option products sold to
United States customers by imposing
requirements with respect to
registration, disclosure, capital
adequacy, protection of customer funds,
recordkeeping and reporting, and sales
practice and compliance procedures that
are generally comparable to those
applicable to wholly domestic
transactions.

In formulating a regulatory program to
govern the offer and sale of foreign
futures and option products to United
States customers, among other things,
the Commission considered the
desirability of ameliorating the potential
extraterritorial impact of such a program
and avoiding duplicative regulation of
firms engaged in international business.
Based upon these considerations, the

Commission, as set forth in Commission
Rule 30.10, determined to permit persons
located outside the United States and
subject to a comparable regulatory
structure in the jurisdiction in which
they were located to seek an exemption
from certain of the requirements
imposed by the Part 30 rules based upon
substituted compliance with the
comparable regulatory requirements
imposed by the foreign jurisdiction.

Appendix A to Part 30, "Interpretative
Statement With Respect to the
Commission's Exemptive Authority
Under § 30.10 of Its Rules” (“Appendix
A"}, generally sets forth the elements
the Commission will evaluate in
determining whether a particular
regulatory program may be found to be
comparable for purposes of exemptive
relief pursuant to Commission Rule
30.10, 52 FR 28980, 29001. These
elements include: (1) Registration,
authorization or other form of licensing,
fitness review or qualification of
persons through whom customer orders
are solicited and accepted; (2) minimum
financial requirements for those persons
who accept customer funds; (3)
protection of customer funds from
misapplication; (4) recordkeeping and
reporting requirements; (5) sales
practice standards; (68) procedures to
audit for compliance with, and to take
action against those persons who
violate, the requirements of the program;
and (7) information sharing
arrangements between the Commission
and the appropriate governmental and/
or self-regulatory organization to ensure
Commission access on an “as needed"
basis to information essential to
maintaining adequate standards of
customer and market protection within
the United States.

Moreover, the Commission
specifically stated in adopting
Commission Rule 30.10 that no
exemption of a general nature would be
granted unless the persons to whom the
exemption is to be applied: (1)
Consensually submit to jurisdiction in
the United States by designating an
agent for service of process in the
United States with respect to
transactions subject to Part 30 and filing
a copy of the agency agreement with the
National Futures Association (“NFA”);
(2) agree to provide access to their
books and records in the United States
to Commission and Department of
Justice representatives; and (3) notify
the NFA of the commencement or
termination of business in the United
States.?

! 52 FR 28980, 20081 and 29002.

By letter dated March 4, 1988, the
Exchange petitioned the Commission on
behalf of certain of its members for an
exemption from the application of the
Commission’s foreign futures and option
rules. In support of its petition, the
Exchange states that granting such an
exemption with respect to its members
would not be contrary to the public
interest or to the purposes of the
provisions from which the exemption is
sought because such firms and the
Exchange are subject to a regulatory
scheme under the Quebec Securities Act
which is comparable to that imposed by
the Commeodity Exchange Act (“Act”)
and the regulations thereunder.

Based upon a review of the petition,
supporting materials filed by the
Exchange, its regulatory authority, the
Commission des valeurs Mobilieres du
Quebec (“CVMQ"), and the
recommendation of the staff, the
Commission has concluded that the
standards for relief set forth in
Commission Rule 30.10 and, in
particular, Appendix A thereof, have
generally been satisfied and that
compliance with applicable Canadian
law and Exchange rules may be
substituted for compliance with those
sections of the Act more particularly set
forth herein.

By this Order, the Commission hereby
exempts, subject to specified conditions,
those firms identified to the Commission
as eligible for the relief granted herein
from:

— Registration with the Commission;

— The requirement in Commission Rule
30.6(d), 17 CFR 30.8(d) (1988), that
firms provide customers resident in
the United States with the options risk
disclosure statement in Commission
Rule 33.7, 17 CFR 33.7 (1988);

—Those sections of Part 1 of the
Commission's financial regulations
that apply to foreign futures and
options sold in the United States as
set forth in Part 30; and

— Those sections of Part 1 of the
Commission’s regulations relating to
books and records which apply to
transactions subject to Part 30;

based upon substituted compliance by

such persons with the applicable

statutes and regulations in effect in the
province of Quebec.

This determination to permit
substituted compliance is based on,
among other things, the Commission's
finding that the regulatory scheme
governing the persons in Quebec who
would be exempted hereunder provides:

(1) A system of licensing of firms and
persons who deal in transactions
subject to regulation under Part 30 that
includes, for example, criteria and
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procedures for granting, menitoring,
suspending and revoking licenses, and
provisions for requiring and ini
access to information about licensees;

(2) Financial requirements for firms
carrying customer accounts including,
without limitation, a requirement that all
firms immedtately notify the Exchange if
the firms" adjusted net capital falls
below a specified level and daily mark-
to-market settlement;

(3) A system for the protection of
customer funds which requires separate
accounting for such funds, augmented
by a compensation fund designed to
compensate customers whe have
suffered & loss as a result of fraud and/
or insalvency of a licensee;

(4) Recordkeeping and reporting
requirements pertaining to firancial and
trade information including, without
limitation, order tickets, trade
confirmations, monthly customer
account statements, accounting records
for customer and proprietary trades and
discretionary account documentation;

(5) Sales practice standards for
licensees which include, for example, a
requirement that firms licensed to do
business know their eustomers, required
disclosures to prospective customers
and prohibitions on misleading
advertising and improper trading
activities;

(6) Procedures to audit for compliance
with, and to redress violations of,
customer protection and sales practice
requirements incliding, without
limitation, an affirmative surveillance
program designed to detect trading
activities which take advantage of
customers, and the existence of broad
powers of investigation relating to sales
practice abuses; and

(7) Mechanisms for sharing of
information between the Commission,
the Exchange and the CVMQ on an “as
needed"” basis ing, without
limitation, confirmation data, data
necessary to trace funds related to
trading futures and option products-
subject to regulation in Quebec, position
data and data on firms' standing to do
business and financial condition.

This Order does not provide an
exemption from any provision of the Act
or regulations thereunder not specified
herein, for example, without limitation,
the antifraud prevision in Commission
Rule 30.8, 17 CFR 30.9 (1988), or the
disclosure provision in Commission Rule
30.6(a), 17 CFR 30.6(a) (1988). Moreover,
the relief granted is directed to
brokerage activities on or subject to the
rules of the Exchange undertaken by
Exchange member firms authorized to
do investment business in Quebec. The
relief does not extend to rules or

regulations relating to trading, directly

or indirectly, o United States
exchanges. For example, such a firm
trading in United States markets for its
own accoeunt would be sabject to the
Commission’s large trader reposting
requirements. See, e.g., 17 CFR Part 18
(1988). Similarly, if such a firm were
carrying a position on a United States
exchange on behalf of foreign clients, it
would be subject to the reporting
requirements applicable to foreign
brokers. See, e.g., 17 CFR Parts 17 and 21
(1988). The relief herein is inapplicable
where the firm solicits United States
customers for transactions on United
States markets. In that case, the firm
must comply with all applicable United
States laws and regulations, including
the requirement to register in the
appropriate capacity.

The eligibility of any firm to seek
relief under this exemptive Order is.
subject to the following conditions:

(1) The regulatory er self-regula
organizatien responsible for monitoring
the compliance of such firm with the
regulatory requirements described in the
Rule 30.10 petition must represent in
writing to the CFTC that:

(a) Each firm for which relief is saught
is registered, licensed or authorized, as
appropriate, and is otherwise in good
standing under the standards in place in
Quebec; such firm is engaged in
business with customers located in
Canada as well as in the United States;
and such firm and its employees who
engage in activities subject to Part 30
would not be statutorily disqualified
from registration under section 8a(2} of
the Act, 7 U.S.C. 12(a)(2);

(b} It will menitor firms te which: relief
is granted for compliance with the
regulatory requirements for which
substituted compliance is accepted and
will promptly notify the Commission or
NFA of any change in status of a firm
which would affect its continued
eligibility for the exemption granted
hereunder, including the termination of
its activities in the United States;

(c) All transactions with respect to
customers resident in the United States
will be made on or subject to the rules of
the Exchange and the Commission will
receive prompt notice of all material
changes in the Quebec Securities Act,
Regulations thereunder and Exchange
rules;

(d) Customers resident in the United
States will be provided no less stringent
regulatory protection than Canadian
customers under all relevant provisions
of Quebec law; and

(e) It will cooperate with the
Commission with respect to any
inquiries concerning any activity subject
to regulation under the Part 30 rules,
including sharing the information

speeified in Appendix A to the Part 30
rules on an “as needed” basis and will
use its best efforts to notify the
Commission if it becomes aware of any
information which in its judgment
affects the fimancial or operational
viability of a member firm doing
business in the United States under the
exemption granted by this Order.

(2) Each firm seeking relief hereunder
must apply in writing whereby it:

(a) Consents to jurisdiction in the
United States under the Act by filing a
valid and binding appointment of an
agent in the United States for service of
process in accordance with the
requirements set forth in Commission
Rule 30.5, 17 CFR 30.5 (1988), unless a
currently effective valid and binding
agency agreement has previously been
filed by or on behalf of such firm in
connection with the interim relief
granted by the Commission with respect
to certain persons on January 29, 1988,
53 FR 3338 (February 5, 1988), as
extended on April 4, 1988, 53 FR 11491
(April 7, 1988), and by letters dated July
5, 1988, November 2, 1988 and December
22,1988;

(b) Agrees to provide access to its
books and records related to
transactions under Part 30 required to be
maintained under the applicable
statutes and regulations in effect in
Quebec upon the request of any
representative of the Commission or
United States Department of Justice at
the place in the United States
designated by such representative,
within 72 hours, or such lesser period of
time as specified by that representative
as may be reasonable under the
circumstances after notice of the
request;

(c) Represents that ne principal of
such firm would be disqualified from
directly applying to de business in the
United States under section 8a(2) of the
Act, 7 U.S.C. 12a(2), and notifies the
Commission promptly of any change in
that representation on a change in
control as generally defined in
Commission Rule 3.32, 17 CFR 3.32
(1988);

(d) Discleses the identity of each
subsidiary or affiliate domiciled in the
United States with a related business
(e.g., banks and broker/dealer affiliates)
and provides a brief description of such
subsidiary's or affiliate’s prineipal
business in the United States;

(e} Consents te participate it any NFA
arbitration program which offers a
procedure for resolving eustomer
disputes on the papers where such
disputes invelve representations or
activities with respect to transactions
under Part 30 and consents te notify
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customers resident in the United States
of the availability of such a program;

(f) Agrees to maintain, on behalf of
customers located in the United States,
funds equivalent to the “secured
amount"” described in Commission Rule
1.3(rr), 17 CFR 1.3(rr) (1988), in &
separate account as set forth in
Commission Rule 30.7, 17 CFR 30.7
(1988), and to treat those funds in the
manner described by that rule;

(g) Consents to maintain as part of the
firm's regulatory capital, an amount,
which may not be satisfied by letters of
credit, which is equal to four percent of
the secured amount held in separate
accounts on behalf of customers located
in the United States;

(h) Consents to notify the Commission
and NFA if transactions subject to Part
30 of the Commission’s rules would
constitute fifty percent or more of
customer business undertaken by such
firm; and

(i) Undertakes to comply with the
applicable provisions of Quebec and
Exchange rules which form the basis
upon which this exemption from certain
provisions of the Act is granted.

This Order will become effective as to
any firm designated under the
Commission's interim order or
hereinafter designated the later of thirty
days after publication of the Order in
the Federal Register or after filing of the
consents hereinabove required. Upon
filing of the notice required under
paragraph (1)(b) as to any firm, the relief
granted by this Order may be suspended
immediately as to that firm. That
suspension will remain in effect pending
further notice by the Commission, or the
Commission's designee, to the firm and
the Exchange.

This Order is issued pursuant to
Commission Rule 30.10 based on the
comparability representations made and
supporting material provided to the
Commission and the recommendation of
the staff, and is made effective as to any
firm granted relief hereunder based
upon the filings and representations of
such firm required hereunder. Any
material changes or omissions in the
facts and circumstances pursuant to
which this Order is granted might
require the Commission to reconsider its
finding that the standards for relief set
forth in Commission Rule 30.10 and, in
particular, Appendix A thereof, have
generally been satisfied. Further, if
experience demonstrates that the
continued effectiveness of this Order in
general, or with respect to a particular
firm, would be contrary to public policy
or the public interest, or that the
systems in place for the exchange of
information or other circumstances do
not warrant continuation of the
exemptive relief granted herein, the
Commission may condition, modify,
suspend, terminate, withhold as to a

specific firm, or otherwise restrict the
exemptive relief granted in this Order,
as appropriate, on its own motion. For
example, the relief granted to a specific
firm may be suspended upon the firm's
failure to provide access to its books
and records. If necessary, provisions
will be made for servicing existing client
positions.

The Commission will continue to
monitor the implementation of its
program to exempt firms located in
jurisdictions generally deemed to have a
comparable regulatory program from the
application of certain of the foreign
futures and option rules and will make
necessary adjustments if appropriate.

List of Subjects in 17 CFR Part 30

Commodity futures.

Accordingly, 17 CFR Part 30 is
amended as set forth below:

PART 30—FOREIGN FUTURES AND
FOREIGN OPTION TRANSACTIONS

1. The authority citation for Part 30
continues to read as follows:

Authority: Secs. 2(a)(1)(A), 4, 4c and 8a of
the Commodity Exchange Act, 7 U.S.C. 2, 4, 6,
6c and 12a (1982).

2. Appendix C to Part 30 is amended
by adding the following entry to read as
follows:

APPENDIX C—FOREIGN PETITIONERS
GRANTED REFLIEF FROM THE
APPLICATION OF CERTAIN OF THE PART
30 RULES PURSUANT TO ® 30.10

* L - - -

Firms designated by the Montreal
Exchange.

FR date and citation: March 17, 1989; 54 FR

Issued in Washington, DC, on March 14,
1989.

Jean A. Webb,

Secretary of the Commission,

[FR Doc. 89-6349 Filed 3-16-89; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food And Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Decoquinate

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Rhone-Poulenc, Inc., providing for safe
and effective use of a currently
approved Type A medicated article
containing decoquinate in

manufacturing a liquid Type B
medicated feed. The feed will be used as
a supplement to the total ration to
prevent coccidiosis in ruminating calves
and cattle.

EFFECTIVE DATE: March 17, 1989.

FOR FURTHER INFORMATION CONTACT:
John R. Markus, Center for Veterinary
Medicine (HFV-142), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-2871,
SUPPLEMENTARY INFORMATION: Rhone-
Poulenc, Inc., P.O. Box 125, Black Horse
Lane, Monmouth Junction, NJ 08852, is
the sponsor of NADA 39-417 which
provides for use of a Type A medicated
article containing 6 percent decoguinate
in manufacturing Type C medicated

feeds intended for use as a coccidiostat
in chickens, cattle, and goats. The firm
also holds approval for use of the article
in manufacturing dry Type B medicated
cattle feeds. The firm has submitted a
supplemental NADA providing for use
of the article in manufacturing liquid
Type B medicated cattle feeds. Based on
the data submitted, the supplemental
NADA is approved. The animal drug
regulations are amended in 21 CFR
558.195 (c) and (d) to reflect the
approval.

This supplemental NADA provides
solely for use of the existing Type A
article to manufacture an additional
drug delivery system—the liquid Type B
feed. The feed is to be used at
previously approved feeding rates for
the approved indications and
limitations. Because approval of this
application does not require additional
safety or effectiveness data or
information, a freedom of information
(FOI) summary is not required.

The agency has determined under 21
CFR 25.24(d)(i)(vi) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, Part
558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
Part 558 continues to read as follows:

Authority: Sec. 512, 82 Stat. 343-351 (21
U.S.C. 306b); 21 CFR 5.10 and 5.83.

2, Section 558.195 is amended by
adding a new paragraph (c)(3) and in the
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table in paragraph (d) in the entry for
"22.7 mg per 100 Ib of body weight per
day (0.5 mg per kilograms)", the
sentences under the “Limitations"
column are revised to read as follows:

§ 558.195 DPecoqul

(c} .- .
(3) Type A medicated articles
containing 8 percent decoquinate may

be used to manufacture dry or liquid
Type B cattle feeds as indicated in
paragraph (d] of this section.

(d) o e

Dated: March g, 1989.
Robert C. Livingston,
Deputy Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 89-6317 Filed 3-16-89; 8:45 am]
BILLING CODE 4160~01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 931

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSMRE),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSMRE is announcing
approval of a proposed amendment to
the New Mexico permanent regulatory
program (hereinafter referred to as the
New Mexico program] approved under
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
amendment pertains to coal mine waste.
The amendment revises the State
program to be consistent with the
corresponding Federal regulations.
EFFECTIVE DATE: March 17, 1989,

FOR FURTHER INFORMATION CONTACT:
Robert H. Hagen, Director, Albuguerque
Field Office, Office of Surface Mining
Reclamation and Enforcement, 625
Silver Avenue, SW., Suite 310,
Albuquerque, NM 87102; Telephone
(505) 766-1486.

SUPPLEMENTARY INFORMATION:

L. Background on the New Mexico Program.
1. Submission of Amendment.

lIL. Director's Findings.

IV. Summary and Disposition of Comments.
V. Director's Decision.

VI. Procedural Determinations.

I. Background on the New Mexico
Program

On December 31, 1980, the Secretary
of the Interior conditionally approved

the New Mexico program. Information

regarding the general background on the
New Mexico program, including the
Secretary's findings, the disposition of
comments, and detailed explanation of
the conditions of approval of the New
Mexico program can be found in the
December 31, 1880, Federal Register (45
FR 86459]). Actions taken subsequent to
the approval of the New Mexico
program are found at 30 CFR 931.12,
931.13, 931.15, and 931.16.

II. Submission of Amendment

By letter dated April 18, 1988, New
Mexico sabmitted to OSMRE the
proposed amendment {Administrative
Record No. NM—405). The State
submitted parts of this
amendment at its own initiative and
other parts in response to required
program amendments specified in
OSMRE's 30 CFR Part 732 letter dated
August 14, 1986.

OSMRE announced receipt of the
proposed amendment in the June 22,
1988, Federal Register (53 FR 23415) and,
in the same notice, opened the public
comment period and provided an
opportunity for a public hearing on the
substantive adequacy of the proposed
amendment (Administrative Record No.
NM-425). The public comment period
closed on July 22, 1988. The public
hearing, scheduled for July 18, 1988, was
not held because no one requested an
opportunity to testify.

After reviewing the p
amendment and all comments received,
OSMRE notified New Mexico by letter
dated September 26, 1988, of several
provisions in its propesal that appeared
to be inconsistent with the Federal
regulations (Administrative Record No.
NM-448). By letter dated October 20,
1988, New Mexico provided further
clarification of and submitted revisions
to the amendments (Administrative
Record No. NM-452). These
clarifications and revisions pertained to
disposal of excess spoil, general
requirements; coal processing waste
banks, construction requirements; coal
processing waste banks, general
requirements; coal processing waste,

dams, embankments, and site

preparation; and coal processing waste
banks, water control measures. To allow
the public an opportunity to comment on
the additional material submitted by
New Mexico, OSMRE published a notice
in the Federal Register on December 14,
1988 (53 FR 50245), reopening and
extending the comment period
(Administrative Record No. NM—471).
The comment period closed on
December 29, 1988.

II1. Director’s Findings

The Director finds in accordance with
SMCRA and 30 CFR 732.15 and 732.17,
that the amendment submitted by New
Mexico on April 18, 1988, and
subsequently revised and clarified on
October 20, 1988, meets the
requirements of SMCRA and 3¢ CFR
Chapter VIl as discussed below. The
Director is approving the rules,
providing that they be fully promulgated
in identical form to the rule submitted to
and reviewed by OSMRE and the public.

Although the Director is approving the
amendment as submitted, he may also in
the future require that New Mexico
make further changes in its amended
regulations as a result of Federal
regulatory revisions and court decisions.
Subsequent to New Mexico's
submission of its proposed coal mine
waste amendment, OSMRE on October
27, 1988, promulgated new coal mine
waste regulations (53 FR 43585) in
response to the decision of the U.S.
District Court for the District of
Columbia in In re Permanent Surface
Mining Regulation Litigation. (In re
Permanent H (Round 111]} 620 F, Supp.
1519 (D.D.C. July 15, 1985). If further
changes to New Mexico's program are
needed as the result of OSMRE's new
regulations, the Director will notify New
Mexico in accordance with 30 CFR
732.17(f) of these needed changes.

Coal Surface Mining Commission
(CSMC) Rule 80-1-20-71(b): Disposal of
Excess Spoil, General Requirements

The State proposes to amend Rule 80-
1-20-71(b) by adding the word
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“qualified” to the phrase "certified by a
registered professional engineer." This
proposed change by the State would
require that all coal processing waste
banks be certified by a qualified
registered professional engineer.

The corresponding Federal regulation
at 30 CFR 816.81(c)(1) requires that a
qualified registered professional
engineer, experienced in the design of
similar earth and waste structures,
certify the design of the disposal facility.

The proposed New Mexico rule does
not include the earth and waste
structure design experience
requirements of the counterpart Federal
regulation. However, the New Mexico
Engineering and Land Surveying
Practice Act, Section (O) (Rules of
Professional Conduct), Subsection 2
(Specialization and the Performance of
Services Only in Specific Areas of
Competence) requires that (1)
professional engineers and professional
land surveyors undertake assignments
only when qualified by education,
experience, or examination in the
specific technical fields of engineering
or land surveying involved and (2)
registrants not affix their signatures or
seals to any plans or documents dealing
with subject matter in which they lack
competence, nor to any such plan or
documents not prepared under their
general direction and control
(Administrative Record No. NM-419).

Proposed Rule 80-1-20-71(b), when
implemented in conjunction with the
New Mexico Engineering and Land
Surveying Practice Act as discussed
above, requires coal processing waste
bank design experience equivalent to
that required in 30 CFR 816.81(c)(1).
Therefore, the Director finds that
proposed Rule 80-1-20-71(b) is no less
effective than the Federal regulation at
30 CFR 816.81(c)(1).

CSMC Rule 80-1-20-81: Coal Processing
Waste Banks, General Requirements

New Mexico proposes to revise Rule
80-1-20-81, to add a new subsection (a).
This new subsection would require the
mine operator to meet the Mine Safety
and Health Act (MSHA) design and
construction requirements for refuse
piles at 30 CFR 77.214 and 77.215, and to
obtain the approval of the Director of
the Mining and Minerals Division
(MMD) when designing and constructing
coal processing waste banks, By adding
a new subsection (a), existing State rule
(a) would become (b) and (b) would
become (c).

The coal mine waste and refuse piles
sections of corresponding Federal
regulations at 30 CFR 816.83 and 817.83
require that operators construct refuse
piles in accordance with the

requirements of 30 CFR 77.214 and
77.215.

The Director finds that proposed new
subsection (a) of Rule 80-1-20-81, is
substantively identical to and therefore
no less effective than the Federal
regulations at 30 CFR 816.83 and 817.83.

CSMC Rule 80-1-20-85: Coal Processing
Waste Banks, Construction
Requirements

The State proposes to delete
subsections (b) and (c) from Rule 80-1-
20-85 and change subsection (d) to (b).

Deleted subsection (b) requires that
coal processing waste banks have a
minimum static safety factor of 1.5. The
corresponding Federal regulations at 30
CFR 816.81(c)(2) and 817.81(c)(2)
requires that coal mine waste be
designed to a minimum, long-term, static
safety factor of 1.5. The omission of
subsection (b) does not reduce the
effectiveness of this rule since the
minimum static safety factor of 1.5 is
required at Rule 80-1-20-71(f), which is
cross referenced in Rule 80-1-20-85(a).

Deleted subsection (c) deals with
design standards for coal processing
waste banks; the subsection includes
compaction and maximum lift thickness
standards. On June 9, 1988, OSMRE
deleted comparable coal processing
waste bank requirements from the
corresponding Federal regulations at 30
CFR 816.81 and 817.83 (53 FR 51764).

The Director finds that the proposed
deletion of subsections (b) and (c) from
Rule 80-1-20-85 does not render the rule
less effective than the Federal
regulations at 816.81 and 817.81,

CSMC Rule 80-1-20-92(b): Coal
Processing Waste, Site Preparation

Rule 80-1-20-92(b) provides design
criteria for sediment control measures,
requires that diversions be designed to
carry the peak runoff from a 100-year,
24-hour event, and requires compliance
with the entire Rule 80-1-20-43 that sets
performance standards for the
hydrologic balance as it relates to
diversions and conveyance of overland
flow, shallow groundwater flow, and
ephemeral streams.

New Mexico proposes to revise Rule
80-1-20-92(b) to require that diversions
for coal processing waste banks be
designed for a 100-year, 6-hour
precipitation event, and to only require
compliance with subsections 20-43 (c),
(d), (e). (f), and (g) instead of entire Rule
80-1-20-43. Because the proposed
precipitation event standard is the same
standard as in the counterpart Federal
regulation at 30 CFR 816.84(d) and
817.84(d), the Director finds that this
proposed revision to Rule 80-1-20-982(b)
is no less effective than the Federal

regulations. Because the requirements of
deleted subsections 2043 (a) and (b) are
general diversion design standards that
are not applicable to diversions for coal
processing waste banks, the Director
finds that the removal of their reference
in Rule 80-1-20-92(bj does not render
the proposed Rule 80-1-20-92(b) less
effective than the counterpart Federal
regulations at 30 CFR 816.43, 817.43,
816.84, and 817.84.

CSMC Rule 80-1-20-83(b): Coal
Processing Waste Banks, Water Control
Measures

New Mexico's Rule 80-1-20-83(b)
requires control of surface drainage on
and from above coal processing waste
banks in accordance with Rule 80-1-20-
72(d). Rule 80-1-20-72(d) sets out
surface drainage structure design
criteria for valley fill spoil disposal
areas.

New Mexico proposes to amend Rule
80-1-20-83(b) to remove the
requirements for use of the valley fill
surface drainage design criteria of Rule
80-1-20-72(d) and to substitute in its
place a requirement for use of coal
processing waste bank surface drainage
design criteria of Rule 80-1-20-92(b). As
discussed in the preceding finding, Rule
80-1-20-92(b) includes directly, or by
reference, provisions that are no less
effective than the Federal program
provisions at 30 CFR 816.84(d) and
817.84(d) for control of surface drainage
on and from above coal processing
waste banks. Omission of the valley fill
surface drainage design criteria of Rule
80-1-20-72(d) from the coal processing
waste surface drainage sections of Rule
80-1-20-83(b) does not render Rule 80-
1-20-83(b) less effective than the
Federal counterpart regulations at 30
CFR 816.84(d) and 817.84(d).

IV. Summary and Disposition of
Comments

OSMRE did not receive any public
comments in response to its June 22,
1988, and December 14, 1988, Federal
Register notices, and it did not hold
public hearings because no one
requested an opportunity to provide
testimony.

Pursuant to section 503(b) of SMCRA
and the implementing regulations at 30
CFR 732.17(h)(11), OSMRE solicited
comments from various Federal
agencies with an actual or potential
interest in the New Mexico program,
The Mine Safety and Health
Administration (MSHA) and the Soil
Conservation Service (SCS) submitted
comments on the proposed amendment.

MSHA responded to OSMRE's request
for comments on New Mexico’s April 18,
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1988, submittal by submitting a letter
that discussed MSHA's requirements at
30 CFR 77.214 and 77.215 for compaction
of refuse embankment material; it also
stated that MSHA's regulations do not
address drainage control around refuse
embankments. In its second submittal of
October 20, 1988, New Mexico,
consistent with OSMRE's regulations,
amended Rule 80-1-20-81, to specify
that refuse piles be designed and
constructed in accordance with the
requirements of 30 CFR 77.214 and
77.215.

SCS commented on the April 18, 1988,
submittal and suggested that Rules 80-
1-20-85 (b) and (c) be deleted and be
replaced with wording from 30 CFR
816.81(c), which requires that a qualified
registered professional engineer be
responsible for coal mine waste designs.
In its second submittal of October 20,
1988, New Mexico, consistent with SCS's
comment and OSMRE's regulations at
816.81(c), amended Rule 80-1-20-71(b)
to require that fills be designed and
certified by a qualified registered
professional engineer.

Based on the above discussions, the
Director concludes that New Mexico has
in its October 20, 1988, submittal
adequately revised its regulations to
address MSHA's and SCS's concerns.

V. Director’s Decision

Based on the above findings, the
Director is approving the proposed
amendment submitted by New Mexico
on April 18, 1988, and as revised and
clarified on October 20, 1988.

The Federal regulations at 30 CFR
Part 931 that codify decisions
concerning the New Mexico program are
being amended to implement this
decision. This final rule is being made
effective immediately to expedite the
State program amendment process and
to encourage states to bring their
programs into conformity with the
Federal standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VL Procedural Determinations
National Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA, 30
U.8.C. 1292(d), no environmental impact
statement need be prepared on this

rulemaking.

Executive Order No. 12291 and the
Regulatory Flexibility Act

On July 12, 1984, the Office of
Management and Budget (OMB) granted
OSMRE an exemption from sections 3, 4,
7, and 8 of Executive Order 12291 for
actions directly related to approval or

conditional approval of State regulatory
programs. Therefore, for this action;
OSMRE is exempt from the requirement
to prepare a regulatory impact analysis,
and this action does not require
regulatory review by OMB.

The Department of the Interior has
determined that this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 e? seq.).

This rule will not impose any new
requirements; rather, it will ensure that
existing requirements established by
SMCRA and the Federal rules will be
met by the State.

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the OMB under 44 U.S.C.
3507,

List of Subjects in 30 CFR Part 931

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining,

Date: March 10, 1989.

Raymond L. Lowrie,
Assistant Director, Western Field Operations.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below.

PART 931—NEW MEXICO

1. The authority citation for Part 931
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 931.15 is amended by
adding a new paragraph (i) to read as
follows:

§931.15 Approval of amendments to State
regulatory program.

(i) The following amendment is
approved effective March 17, 1989:
Revisions to the New Mexico Surface
Coal Mining Commission (CSMC) Rules
80-1-20-71(b), 80-1-20-81, 80-1-20~
83(b), 80-1-20-85, and 80-1-20-92(b),
concerning coal mine waste, as
submitted on April 18, 1988, and October
20, 1988,

[FR Doc. 89-6292 Filed 3-16-89; 8:45 am|

BILLING CODE 4310-05-M

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Part 500

Foreign Assets Control Regulations;
Correction

AGENCY: Office of Foreign Assets
Control, Department of the Treasury.

ACTION: Final rule, Correction of section
number.

SUMMARY: This notice corrects the
section number of a regulation published
in the Federal Register on January 3,
1989 (54 FR 21). The regulation was
inadvertently given a regulatory section
number reserved for a subsequently
issued regulation.

EFFECTIVE DATE: March 17, 1989,

FOR FURTHER INFORMATION CONTACT:
William B, Hoffman, Chief Counsel,
Office of Foreign Assets Control,
Department of the Treasury,
Washington, DC 20220, (tel.: 202/376-
0408).

SUPPLEMENTARY INFORMATION: The
following correction is made to the
Foreign Assets Control Regulations:

§500.569 [Correctly designated from
§500.568]

Section 500.568 Transactions with
respect to group travel to North Korea,
is renumbered § 500.569.

Dated: March 14, 1989,

R. Richard Newcomb,

Director, Office of Foreign Assets Control.
[FR Doc. 89-6259 Filed 3-16-89; 8:45 am]
BILLING CODE 4810-25-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGDI-89-010]

Safety Zone; Fore River, Portiand, ME

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a safety zone in the Fore
River in the area of the International
Ferry Terminal located in Portland, ME.
This safety zone is being established to
ensure the safety of the vessels,
waterfront structures and shore areas
involved in the commissioning of a U.S.
Naval Ship. In addition, this safety zone
will provide an additional margin of
safety for commercial vessels and
pleasure craft which frequent this body
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of water. This action has been analyzed
in accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this final rule does not have sufficient
federalism implications to warrant a
Federalism Assessment.

EFFECTIVE DATES: This regulation
becomes effective on March 18, 1689 at
9:00 a.m. It terminates on March 18, 1989
at 1:00 p.m. Comments on this regulation
must be received on or before March 18,
1989.

ADDRESSES: Comments should be
mailed to Commanding Officer, Coast
Guard Marine Safety Office, P.O. Box
108, DTS, Portland, ME 04112-0108.
Comments will be available for
inspection and copying at the U.S.
Customs House, 312 Fore Street,
Portland, ME, Nermal office hours are
between 8:00 a.m. and 4:00 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT.
Lieutenant Scott Kuhaneck at Marine
Safety Office, Portland at (207) 780-3251,
SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to prevent.damage to the
vesgels, structures and shore areas
involved.

Although this regulation is published
as a final rule without prior notice, an
opportunity for public comment is
nevertheless desirableto ensure that the
regulation is both reasonable and
workable. Accordingly, persons wishing
to comment may do so by submitting
written comments to the office listed
under “ADDRESS" in this preamble.
Commenters should include their names
and addresses, identify the docket
number for the regulations, and give
reasons for their comments. Based upon
comments received, the regulations may
be changed.

Drafting Information

The drafters of this notice are
Lieutenant Scott Kuhaneck, project
officer, Portland Marine Safety Office
and Lieutenant John Gately, project
attorney, First Coast Guard District
Legal Office.

Discussion of the Regulation

The event requiring this regulation is
the commissioning of a U.S. Naval Ship
in Portland, ME, on March 18, 1989. The
vessel to be commissioned is
significantly large and will be moored in

close proximity to the navigable channel
of Portland's Inner Harbor. In addition, a
significant number of dignitaries and
civilians will be in attendance. This
safety zone will maximize their margin
of safety in a confined and relatively
exposed waterfront location. This
regulation will be in effect for'the
commissioning ceremony only to
minimize its impacton the maritime
community. This regulation is being
undertaken at the request of U.S. Navy
and Bath Iron Works personnel.
Representatives of the Captain of the
Port, Portland, ME, will be on scene to
enforce this regulation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Final Regulation

In consideration of the foregoing, Part
165 of Title 33, Code of Federal
Regulations is amended as follows:

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g).
6.04-1, 6.04-8, and 160.5.

2. A new section number is added to
read as follows:

§ 165.70102 Safety zone; Fore River,
Portiand, ME.

(a) Lacation. The following area is 8
safety zone: The land and water area
within a 100 yard radius of the U.S.S.
Philippine Sea located at the
International Ferry Terminal, Portland.
ME.

(b) Effective date. This regulation
becomes effective at 9:00 a.m. on March
18, 1989. It terminates at 1:00 p.m. on
Margh 18, 1989.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of this
part, entry into this zone is prohibited
unless authorized by the captain of the
port.

(2) Commercial vessels are prohibited
from transiting the Fore River unless
authorized by the captain of the port.

Dated: February 14, 1989.

M. R. Perkins,

Commander, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 89-6282 Filed 3-16-89; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL-3538-4]

Approval and Promulgation of State
Implementation Plan; Wyoming; Stack
Height Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SuMMARY: EPA is today approving the
stack height regulations for the State of
Wyoming which were submitted by the
Governor's designee on September 6,
1988. The State submittal is in response
to EPA's July 8, 1985, stack height
regulation promulgation. The July 8,
1985, stack height regulations were
challenged by the Natural Resource
Defense Council (NRDC) and resulted in
the remand of three provisions of the
regulations to EPA for reconsideration.
The limited remand is not believed to
significantly affect the Wyoming
submittal.

DATES: This action will be effective on
May 16, 1989, unless notice is received
by April 17, 1989 that someone wishes to
submit adverse or critical comments.

ADDRESSES: Copies of the revision are
available for public inspection between
8:00 a.m. and 4:00 p.m., Monday through
Friday, at the following offices:

Environmental Protection Agency,
Region VIIL, Air Programs Branch, 999
18th Street, Suite 500, Denver,
Colorado 80202-2405

Environmental Protection Agency,
Public Information Reference Unit,
Waterside Mall, 401 M Street, SW.,
Washington, BC 20460

FOR FURTHER INFORMATION CONTACT:
Laurie Ostrand, Air Programs Branch,
Environmental Protection Agency, 999
18th Street, Suite 500, Denver, Colorado
80202-2405, (303) 293-1814, {FTS) 564-
1814.

SUPPLEMENTARY INFORMATION:
Background

On February 8, 1982 (47 FR 5864), EPA
promulgated final regulations limiting
stack height credits and other dispersion
techniques as required by section 123 of
the Clean Air Act (CAA). These
regulations were challenged in the
Courts for the next two years and
resulted in revisions to the stack height
regulations. The revisions were
promulgated on July 8, 1985 (50 FR
27892), and redefined a number of
specific terms including “excessive
concentrations”, “dispersion
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techniques”, “nearby”, and other
important concepts. The federal
regulations also modified some of the
bases for determining good engineering
practice (GEP) for stack height.

The July 8, 1985, promulgation
required the State to: (1) Review and
revise, as necessary, its State
Implementation Plan (SIP) to include
provisions that limit stack height credit
and dispersion techniques in accordance
with the revised regulations, and (2)
review all existing emission limitations
to determine whether any of these
limitations have been affected by stack
height credits above GEP or any other
dispersion techniques. This action only
pertains to item: (1) Above, revised
regulations. Item (2) above is being
addressed in a separate Federal Register
action,

Stack Height Regulations

On December 4, 1986, Mr. Charles
Collins, Administrator, Wyoming Air
Quality Division, submitted a letter of
commitment ensuring consistency with
the federal stack height regulations
through the State’s new source review
process until its stack height rules were
finalized. In 53 FR 3052 (February 3,
1988), EPA acknowledged such
commitment.

On September 8, 1988, Mr. Collins, as
the Governor's designee, submitted
revisions to the Implementation Plan
and to the Wyoming Air Quality
Standards and Regulations (WAQSR).
The submittal included the addition of
and revision to several Wyoming Air
Quality Standards and Regulations and
an Implementation Plan for Visibility.
This action pertains only to the
revisions of section 21(d) GEP Stack
Height Regulations. Section 21(d) was
revised effective May 10, 1988.

Stack height regulations consist
mostly of definitions. Before EPA can
approve a State's stack height rules,
definitions similar to the following must
be incorporated into its regulations: 40
CFR Part 51.100(z)—emission limitation;
(ff}—stack; (gg)—a stack in existence;
(hh)—dispersion technique; (ii}—good
engineering practice; (jj}—nearby; and
(kk)}—excessive concentration,
Wyoming has addressed most of these
definitions, The following is a discussion
of the required federal definitions, the
citation to location in Wyoming's
regulations and determinations
concerning federal requirements:

1. Emission limitation—WAQSR
section 21(d)(iv)—is identical to the
federal definition and, thus, meets the .
federal requirement.

2. Stack—WAQSR section
2(a)(xxxvi)—is not identical to the
federal definition. However, by

following a sequence of definitions
(“emissions” and "air contaminant”) in
the General Provisions of WAQSR, it is
determined that the WAQSR definition
has the same meaning as the federal
definition and, thus, accords with the
federal definition.

3. Stack in existence—the State rules
do not include such definition. The State
believes that such definition is not
applicable to new source review. The
State has demonstrated that all its
existing stacks are in compliance with
the stack height regulations, i.e. the
H+1.5L formula, and has omitted from
the “‘good engineering practice"
definition the paragraph that pertains to
the 2.5H formula. The omission of this
paragraph omits the only reference to
“stack in existence” found in the federal
stack height definitions. EPA concurs
with the State that its circumstances do
not require definition of “stack in
existence”.

4, Dispersion technigue—WAQSR
section 21(d)(ii}—is not identical to the
federal definition because it omits 40
CFR Part 51.100(hh)(2)(ii) (B) and (C),
(iii), (iv), and (v). The omission of these
sections makes the State's regulations
more stringent than the federal
regulations, since these items are
exclusion from the “dispersion
techniques” definition. EPA interprets
the omission of 40 CFR Part
51.100{hh)(2)(ii) (B) and (C) to mean that
the merging of exhaust gas streams
which are part of a change in operation
of an existing source will be considered
a dispersion technique by the State. In
addition, should a source undergo a
modification, WAQSR section 21(a)(i)
requires any person who plans to
modify an existing facility or source to
obtain a construction permit. In
accordance with WAQSR section
21(c)(i), an approval to modify shall not
be granted unless the applicant can
show that the proposed facility will
comply with all the rules and regulations
of the Wyoming Department of
Environmental Quality.

EPA interprets that the omission of 40
CFR Part 51.100(hh}(2) (iii), (iv), and (v),
could even mean that the State will
consider smoke management, episodic
restrictions on residential woodburning
and open burning, and sources less than
5,000 tons per year as “dispersion
techniques”, EPA documented these
interpretations in a letter to the State
dated March 22, 1988, With these
interpretations, EPA determines that
such definition meets federal
requirements.

5. Good engineering practice (GEP}—
WAQSR section 21(d)(i}—is not
identical to the federal definition. One of
the differences is that it defines GEP as

30 meters in lieu of 65 meters. The other
difference is that it does not allow
sources to take credit for GEP stack
height by using the 2.5H formula. These
two differences make the State's
definition allowably more stringent than
the federal definition. In addition, in the
formula for “"H+1.5L", section
21(d)(i)(B), the State did not indicate
that the “projected” width should be
used for “L"” when evaluating GEP.
Because of this omission, EPA requested
the State to commit to conducting stack
height evaluations in accordance with
the “Guideline for Determination of
Good Engineering Practice Stack Height
(Technical Support Document for the
Stack Height Regulations)”, EPA 450/4-
80-023R, June 1985. Such a commitment
was made in a letter dated December 9,
1988, to Douglas M. Skie, EPA, from
Charles A. Collins, Administrator of the
Air Quality Division. The December 9,
1988 letter, however, stated “* * * the
Division will make the commitment

* * *n A verbal discussion with the
State on January 9, 1989, indicated that
the December 9, 1988, letter was the
commitment to conduct the stack height
evaluations in accordance with the
guidelines mentioned above.

With respect to GEP stack height
demonstrated by a fluid model or field
study, the State does not explain that
such demonstrations have to be
approved by EPA. The State did add a
paragraph, WAQSR section 21(d)(vii),
describing that when a decision is
reached to issue a permit where the
source relied on a demonstration study
to determine GEP stack height, the
public will be notified and the
opportunity of a public hearing will be
provided in accordance with WAQSR
section 21{(m), the public notification
requirements concerning preliminary
determinations on permits to construct.
Section 21(m) requires the State to notify
EPA. Should EPA find any such
demonstration study to be unacceptable,
the EPA will comment to the State, at
which time the State will be required to
demonstrate that the fluid model or field
study meets federal requirements, as set
out in 40 CFR Part 51.100(ii), 118 and 164.
Should the EPA still find any such
demonstration study to be unacceptable,
the EPA will exercise its authority under
section 113 or 167 of the Clean Air Act
to stop or prevent construction of such
source. With this understanding, EPA
determines that demonstration
procedures meet federal requirements.

8. Nearby—WAQSR section
21(d)(v)—is identical to the federal
definition and, thus, meets the federal
requirement.
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7. Excessive concentration—WAQSR
section 21(d)(vi)}—is not identical to the
federal definition because it does not
include 40 CFR Part 51.100{kk) (2) and
(3). Such omission is inconsequential
because it applies to existing sources
whose actual stack height is lower than
the GEP stack height and who want to
raise the stack to the GEP height. It is
important to note here that in the
Federal Register notice proposing to
approve the demonstration analysis for
the State of Wyoming (February 3, 1988,
53 FR 3052), EPA treated those sources
with actual height less than the GEP
stack height as having an actual stack
height equivalent to GEP stack height.
Therefore, any existing sources planning
to increase their stack height will have
to comply with all the stack height
regulations since WAQSR section
21(a)(i) requires any person who plans
to modify an existing facility or source
to obtain a construction permit. In
accordance with WAQSR section
21{c)(i), an approval to modify shall not
be granted unless the applicant can
show that the proposed facility will
comply with all the rules and regulations
of the Wyoming Department of
Environmental Quality.

Additionally, the State did not
incorporate a paragraph equivalent to 40
CFR Part 51.100(kk)(3). EPA interprets
this to mean that if the State requires a
field study or fluid model to verify the
calculated GEP stack height, or if a
source seeks stack height credit based
on the aerodynamic influences of
cooling towers or structures not
adequately represented by the equation
in WAQSR section 21(d)(i)(B), the State
will follow the provisions of its
definition of “excessive concentration”
[which is equivalent to 40 CFR Part
51.100{kK)(1), i.e. the definition of
“excessive concentration™], With this
interpretation, EPA determines that the
definition of “excessive concentration”
meets federal requirements.

Immediately following promulgation,
the July 8, 1985, regulations were
challenged by the NRDC. On January 22,
1988, the U.S, Appeals Court for the D.C.
Circuit issued its decision in the NRDC
v. Thomas case (838 F.2d 1224) affirming
the stack height regulations for the most
part, but remanding three provisions to
the EPA for reconsideration. These are:

1. Grandfathering pre-October 11,
1983, within-formula stack height
increases from demonstration
requirements [40 CFR 51.100(kk)(2)};

2. Dispersion credit for sources
originally designed and constructed with
merged or multiflue stacks [40 CFR
51.100(hh)(2)(ii)(A)]; and

3. Grandfathering pre-1979 use of the
refined H+1.5L formula [40 CFR
51.100(ii)(2]].

The remand is not believed to
significantly affect the Wyoming
submittal. However, EPA is providing
notice that this action may be subject to
modification when EPA completes
rulemaking to respond to the decision in
the above-mentioned remand. If EPA's
response to the NRDC remand modifies
the July 8, 1985, regulations, EPA will
notify the State that its rules must be
changed to comport with the EPA's
modified requirements.

Final Action

EPA hereby approves the Wyoming
Air Quality Standards and Regulations
submitted on September 6, 1988,
(pertaining to stack height regulations
only) as it satisfies the requirements of
40 CFR Part 51. This approval does not
include the adoption of Visibility,
Asbestos and New Source Performance
Standards Regulations, the Visibility
Implementation Plan and the definition
of ambient air submitted on that same
date. This action is a revision to an
approved new source review program.

EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. This action will be effective
60 days from the date of the Federal
Register unless, within 30 days of its
publication, notice is received that
adverse or critical comments will be
submitted.

If such notice is received, this action
will be withdrawn before the effective
date by publishing two subsequent
notices. One notice will withdraw the
final action and another notice will
begin a new rulemaking by announcing
a proposal of the action and establishing
a comment period. If no such comments
are received, the public is advised that
this action will be effective May 186, 1989.

EPA finds good cause exists for
making the action taken in this notice
immediately effective because the
implementation plan revisions are
already in effect under State law or
regulation and EPA's approval poses no
additional regulatory burden.

Under 5 U.S.C. section 605(b), I certify
that this SIP revision will not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709.)

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by (60 days from publication).
This action may not be challenged later

in a proceeding to enforce its
requirements (See CAA section
307(b)(2)).

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291,

List of Subject in 40 CFR Part 52

Air pollution control, Sulfur oxides,
Nitrogen dioxide, Particulate matter,
Carbon monoxide, Stack height, and
Incorporation by reference.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Wyoming was approved by the Director of
the Federal Register on July 1, 1982.

Date: March 8, 1989.

William K. Reilly,
Administrator.

Part 52 Chapter 1, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52— AMENDED]

Subpart (ZZ—Wyoming)

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.5.C. 7401-7642,

2. Section 52.2620 is amended by
adding paragraph (c)(18) to read as
follows:

§ 52.2620 Identification of pian.

. - . * -

(c) 4 @*& "

(18) On September 8, 1988, the
Administrator of the Air Quality
Division, as the Governor's designee,
submitted a plan revising the stack
height regulations, Wyoming Air Quality
Standards and Regulations [WAQSR}
section 21(d).

(i) Incorporation by reference

(A) Revisions to the Wyoming Air
Quality Standards and Regulation
section 21(d), stack heights, were
adopted and effective on May 10, 1988.

3. Add a new § 52.2633 to read as
follows:

§ 52.2633 Stack height regulations.

In a letter dated December 9, 1988, to
Douglas M. Skie, EPA, from Charles A.
Collins, Administrator of The Air
Quality Division, the State committed to
conduct stack height evaluations in
accordance with the “Guideline for
Determination of Good Engineering
Practice Stack Height (Technical
Support Document for the Stack Height
Regulations)"”, EPA 450/4-80-023R, June
1985.

[FR Doc.89-6107 Filed 3-16-89; 8:45 am]
BILLING CODE 6580-50-M
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40 CFR Part 228
[FRL-3539-2]

Ocean Dumping; Site Designation; Gulf
of Mexico; Pensacola, FL

AGENCY: U.S. Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA today designates a new
Ocean Dredged Material Disposal Site
(ODMDS] in the Gulf of Mexico offshore
Pensacola, Florida, i.e., the Pensacola
(offshore) ODMDS, as an EPA-approved
ocean disposal site for the disposal of
dredged material. This action is
necessary to provide an acceptable
ODMDS option for anticipated future
disposal of restricted suitable dredged
material.

The Pensacola (offshore) ODMDS is
located outside of Florida State waters
and is restricted to disposal of
predominantly fine-grained dredged
material from the greater Pensacola,
Florida, area that meets the Ocean
Dumping Criteria, but is not suitable for
beach nourishment or disposal in the
existing, EPA-designated Pensacola
(nearshore) ODMDS located closer to
shore. The Pensacola (nearshore)
ODMDS is restricted to suitable dredged
material with a median grain size of
>0.125 millimeters (mm) and a
composition of > 10% fines.

Review comments on the Final
Environmental Impact Statement (FEIS)
for this action were not addressed in the
preceding Proposed Rule (53 FR 50977
[December 19, 1988]) but are addressed
in this Final Rule. Comments on the
Proposed Rule are also addressed
herein.

DATE: This designation shall become
effective on April 17, 1989.

ADDRESSES: Send comments to: Frank
M. Redmond, Chief, Wetlands and
Coastal Programs Section, Water
Management Division, U.S,
Environmental Protection Agency, 345
Courtland Street, NE., Atlanta, Georgia
30365.

The file supporting this designation is
available for public inspection at the
following locations:

EPA Public Information Reference Unit
(PIRU), Room 2904 {rear), 401 M
Street, SW., Washington, DC 20460.

EPA /Region IV, 345 Courtland Street,
NE,, Atlanta, Georgia 30365.

FOR FURTHER INFORMATION CONTACT:
Christian M. Hoberg, 404/347-2128 or
FTS 257-2126.

SUPPLEMENTARY INFORMATION:
A. Background

Section 102(c) of the Marine
Protection, Research, and Sanctuaries
Act (MPRSA) of 1972, as amended, 33
U.S.C. 1401 et seq., gives the
Administrator of EPA the authority to
designate sites where ocean disposal
may be permitted. On December 23,
1986, the Administrator delegated the
authority to designate ocean disposal
sites to the Regional Administrator of
the Region in which the sites are
located. The Pensacola (offshore)
ODMDS is in Region IV and the
designation is being made pursuant to
that authority.

The EPA Ocean Dumping Regulations
(40 CFR Chapter I, Subchapter H,

§ 228.4) indicate that ocean disposal
sites will be designated by promulgation
in this Part 228. A list of “Approved
Interim and Final Ocean Dumping Sites”
was published on January 11, 1977 (42
FR 2461 [January 11, 1977]).

B. Environmental Impact Statement
Development

Section 102(2)(C) of the National
Environmental Policy Act (NEPA) of
1969, as amended, 42 U.5.C. 4321 ef seg.,
requires that Federal agencies prepare
an Environmental Impact Statement
(EIS) on proposals for legislation and
other major Federal actions significantly
affecting the quality of the human
environment.

The object of NEPA is to build careful
consideration of all environmental
aspects of proposed actions into the
agency decision-making process. While
NEPA does not apply to EPA activities
of this type, EPA has voluntarily
committed to prepare EISs in connection
with ocean disposal site designations
such as this (see 39 FR 16186 [May 7,
1974]). EPA, in cooperation with the U.S.
Army Corps of Engineers (COE) and the
U.S. Navy, has prepared a Draft
Environmental Impact Statement (DEIS)
and FEIS entitled "Designation of a New
Ocean Dredged Material Disposal Site,
Pensacola, Florida." The preceding
Proposed Rule (53 FR 50977 [December
19, 1988]) and this Final Rule are
procedural follow-ups to the EIS. This
Final Rule includes excerpts from the
Proposed Rule which included excerpts
from the EIS. The EIS may be used as
reference, especially for literature
citations, which are not cited herein
(two exceptions in this Final Rule).

The action proposed in the EIS is the
designation of a new ODMDS offshore
Pensacola, Florida. The purpose of this
Final Rulemaking action is to designate,
on a permanent basis, a new
environmentally-acceptable ODMDS as
an ocean option for the disposal of

restricted suitable dredged material. The
need for ocean disposal is determined
on a case-by-case basis as part of the
process of isguing permits for the
transport of dredged material for
disposal.

The COE and EPA evaluate all
dredged material disposal projects in
accordance with the EPA criteria given
in the Ocean Dumping Regulations (40
CFR Parts 220-229), the COE regulations
(33 CFR 209.120 and 209.145), and any
State comments concerning consistency
with a State coastal zone management
program. The COE also issues permits to
all applicants for transport of dredged
material intended for disposal after
compliance with the same regulations is
determined. The COE also undergoes a
public review process for its own
disposal actions. EPA has the right to
disapprove any ocean disposal project if
it believes that all provisions of MPRSA
and the associated implementing
regulations have not been met. Although
State permits may be required for
dredging activities, they would not be
needed at the Pensacola (offshore)
ODMDS since the disposal site is
located outside Florida State waters.

The Notice of Intent to prepare an EIS
was published in the Federal Register
on January 29, 1988 (53 FR 2640 [January
29, 1988]).

On June 10, 1988, the Notice of
Availability of the DEIS for public
review and comment was published in
the Federal Register (53 FR 21914 [June
10, 1988]). The public comment period on
the DEIS closed July 25, 1988.
Distribution of the DEIS resulted in
some mailing returns; attempts were
made to redistribute such returns.

The Notice of Availability of the FEIS
for public review and comment was
published in the Federal Register on
September 23, 1988 (53 FR 37044
[September 23, 1988]). The public
comment period was to close on
October 24, 1988, but was extended by
EPA to November 14, 1988 (see
announcement in Federal Register in 53
FR 44658 [November 4, 1988]). The FEIS
addressed the comments received on the
DEIS. Distribution of the FEIS also
resulted in some mailing returns;
attempts were again made to
redistribute such returns. Also,
replacement pages for Appendix B in the
FEIS were distributed to the FEIS
mailing list addressees at the end of the
original FEIS review period (original
review period was extended to allow
some review time for Appendix B
replacement pages). Review comment
letters received by EPA on the FEIS are
addressed in this Final Rule as opposed
to the preceding Proposed Rule.
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On December 19, 1988, the Proposed
Rule for the Pensacola (offshore)
ODMDS was published in the Federal
Register (53 FR 50977 [December 18,
1988]). The public comment period for
the Proposed Rule closed on January 18,
1989. One comment letter from the U.S.
Department of the Interior (DOI) dated
within the Proposed Rule comment
period was received by EPA. In
addition, a related follow-up letter was
requested and received by EPA from the
Minerals Management Service (MMS)
within DOI, written comments from the
COE were requested and received by
EPA, EPA provided a letter (with COE's
letter attached) to DOI requesting a DOI
follow-up letter, and DOI provided the
follow-up letter to EPA. Also during this
general time, telephone coordination
occurred between EPA and the COE
(Mobile District and Panama City, FL
office), MMS (New Orleans (Metairie),
LA), DOI (Washington, DC}, State of
Florida (Tallahassee, FL), the U.S. Navy
(Charleston, SC) and the Escambia
County Florida Marine Recreation
Committee (MRC: Pensacola, FL). Topics
included artificial reef permitting, oil
and gas lease block/ODMDS use
conflicts, FEIS comment letters, DOI's
lease block comments on the Proposed
Rule, Final Rule publication and
designation schedule, Final Rule
development and/or artificial reef use.
As a follow-up to discussions with MRC,
in which EPA primarily requested
information on artificial reef use, MRC
provided a letter dated January 16, 1989,
discussing artificial reef use as well as
providing other comments/concerns.
Although this letter was received after
the close of the FEIS comment period, it
was dated within the Proposed Rule
comment period and concerned the FEIS
and site designation in general. This
letter is addressed in this Final Rule in
asgsociation with the responses to the
comment letters on the FEIS.

The EIS discusses the need for the
designation of the Pensacola (offshore)
ODMDS. EPA is designating the new
ODMDS off Pensacola, Florida at this
time to accommodate the Navy's
anticipated disposal needs for
predominantly fine-grained dredged
material that meets the Ocean Dumping
Criteria, but is not suitable for beach
nourishment or disposal in the existing,
EPA-designated Pensacola (nearshore)
‘ODMDS (that site is restricted to
disposal of suitable sandy dredged
material). The U.S. Navy has proposed
to establish a new homeport at
Pensacola for the aircraft carrier USS
Kitty Hawk and one naval reserve
patrol craft. The USS Lexington,
currently based at Pensacola, will be

moved to Corpus Christi, Texas as part
of the overall Gulf Coast Strategic
Homeport Project. The proposed project
will require deepening of the existing
channel to the Naval Air Station (NAS)
at Pensacola. Approximately 4.1 million
cubic yards (mcy) of new work dredged
material from the turning basin and
channel is initially proposed for disposal
in the new ODMDS. The U.S. Navy has
applied for a section 103 permit for the
transport of this material to the new
ODMDS.

In the future, the ODMDS could also
be used for disposal of maintenance
material dredged from the Navy's
channel, the Pensacola Harbor Ship
Channel, or other private or Federal
dredging projects provided the material
meets the criteria specified in MPRSA.
Additional section 103 permit review
would be required prior to the use of the
new ODMDS for any dredged material
other than the initial 4.1 mcy proposed
for disposal. Additional dredged
material testing and NEPA
documentation may also be required.
Only material that meets the Ocean
Dumping Criteria and is not suitable for
beach nourishment would be placed in
the site.

Ocean disposal site alternatives to the
ODMDS being designated were
examined in the EIS. Three alternative
sites (Sites "A", “B" and “C"”) located in
the mid-Continental Shelf area were
initially selected for study. All three
sites were located within an
economically and operationally feasible
radius (20 miles) from Pensacola Pass.
The sites chosen for detailed
investigation, Sites “B" and “C",
covered approximately 19 square miles
each. This area was considered large
enough that an ODMDS could be
located within the area.

Alternative Site “A" is located within
Florida State waters, as defined by the
State of Florida (10.36 statute miles).

(Note: EPA defines the breadth of Florida
State waters as three miles per the Clean
Water Act, as amended.)

Alternative Site “A" is a four-mile
area located approximately 13 statute
miles southwest of Pensacola Pass in
depths of 60 to 70 feet. During the initial
evaluations, this site was eliminated
because it had no apparent
environmental advantages, would be
more expensive to use than either of the
two other alternative sites because it
was farther from Pensacola Pass, and
was adjacent to Alabama State waters
which would complicate the
coordination process.

Alternative Site “B" is also located
within Florida State waters, as defined
by Florida. The northern side of the site

is approximately seven statute miles
southeast of Pensacola Pass. Depths in
the area range from 60 to 87 feet and the
bottom is generally classified as
compacted sand, Site B was not selected
for locating the ODMDS because one
permitted and two existing artificial
reefs were located within the eastern
portion of the site. It should also be
noted that water depths at the safety
fairway portion of Site B (western
portion of Site B) are generally shallow
for receipt of dredged material disposal
relative to the minimum 65-foot water-
depth clearance specified by the U.S.
Coast Guard, New Orleans District.

Alternative Site “C", the selected site,
is located seaward of State waters, as
defined by Florida, with the exception of
a small portion of the northwest corner.
The northern side of Site “C" is
approximately 11 statute miles south of
Pensacola Pass. Depths in the area
range from 60 to 95 feet and the bottom
is generally classified as compacted
sand and shell hash.

The present Final Rulemaking action
is the final designation of a new
ODMBDS for Pensacola located within
the selected alternative Site “C". This
ODMDS is located entirely outside of
State waters. A numerical dispersion
model (Disposal From An Instantaneous
Dump: DIFID Model), available at the
U.S. Army Engineer Waterways
Experiment Station, was used to
simulate the disposed material as it
descends through the water column and
spreads over the ocean bottom under
varying hydrodynamic conditions. The
results of all the model simulations
indicated that 100% of the sand and silt/
clay clumps fell to the bottom within
less than 100 seconds of the beginning of
the disposal operation. In addition, the
simulations indicated that this material
fell directly beneath the discharge barge,
regardless of the input data, describing
the oceanographic conditions of the site.
The actual deposits of each of these
solids fractions were different in that
the sand tended to cover a large area of
bottom at a lesser thickness than did the
silt/clay clumps. The non-cohesive silts
and clays did not behave in a similar
fashion with a large percentage of these
particles remaining suspended in the
water column after disposal. Depending
upon the ambient conditions, these
particles can be transported from the
dump location as a turbidity plume. The
area affected by the plume varies
greatly, depending primarily upon the
type of material disposed. The area with
suspended solids concentrations of more
than 10 parts per million (ppm) would
cover approximately 300 acres, 90
minutes after discharge, under worst-
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case conditions, i.e., 85% silt/clay. Since
approximately 93% of the 4.1 mcy to be
disposed can be classified as sand or
silt/clay clumps, a management plan
was devised to utilize this material to
form a submerged containment area (a
horseshoe-gshaped berm) into which the
non-cohesive material would then be
disposed. The model results, the
management plan, and the comments
received on the DEIS were used to
define the actual coordinates of the area
to be designated as the ODMDS. For
additional details on the model and the
management plan, see Appendices H
and I of the FEIS, respectively.

Nineteen comment letters on the FEIS
were received from sixteen commenters
by EPA by the close of the extended
comment period (November 14, 1968).
The three additional letters were
comprised of two follow-up letters (one
within the comment period and one
subsequently) and one inadvertent
duplicate (but individually dated) letter.
One additional letter provided
comments on the FEIS and site
designation in general. This letter, which
was received after the FEIS comment
period but was dated within the
Proposed Rule comment period, is
addressed below in association with
FEIS responses.

Comments from nine of the sixteen
commenters were not substantive.
These commenters were Florida State
University (Department of Biology:
Tallahassee, FL), Department of Health
& Human Resources (Centers for
Disease Control, Atlanta, GA),
Department of the Air Force (Eastern
Region: Atlanta, GA), Northwest Florida
Water Management District (Havana,
FL), Florida Department of Agriculture &
Consumer Services (Tallahassee, FL),
U.S. Department of Housing and Urban
Development (Atlanta Regional Office:
Atlanta, GA), West Florida Regional
Planning Council (Pensacola, FL: cover
letter with comments attached), the
Department of the Navy (Naval Air
Station: Pensacola, FL), and the
Department of the Army {South Atlantic
Division: Atlanta, GA). The nature of
these comments were either
complimentary, and/or of the no
comments, no adverse impact, or
general compliance variety. Also, in one
instance, no comments were provided
due to reviewer scheduling problems.
The West Florida Planning Council
provided a follow-up letter to their
initial comments, which indicated "[n}o
additional comments” for the Appendix
B replacement pages. One inadvertent
duplicate letter was also received.

Comments from the remaining seven
commenters were substantive. These

commenters were Florida State
University (Department of
Oceanography: Tallahassee, FL), U.S.
Department of the Interior, Minerals
Management Service (Gulf of Mexico
OCS Region: New Orleans, LA), Sport
Fishing Institute (Washington, DC),
Mote Marine Laboratory (Sarasota, FL),
Florida Department of State (Division of
Historical Resources: Tallahassee, FL;
cover letter with previous letter to the
U.S. Navy attached); Board of County
Commissioners (Escambia County:
Pensacola, FL; cover letter with
comments attached); and the State of
Florida (Office of the Governor:
Tallahassee, FL; cover letter with
comments attached). In addition to these
seven letters, a follow-up letter was
received from the Florida Department of
State (Division of Historical Resources:
Tallahassee, FL). Also, a letter providing
comments on the FEIS and site
designation in general was received
from the Escambia County, Florida,
Marine Recreation Committee
(Pensacola, FL; cover letter with
comments attached) after the FEIS
comment period but dated within the
Proposed Rule comment period. The
comments in these nine letters are
briefly summarized below, with
responses provided.

The comments in the Florida State
University letter were technical, critical,
and concerned the original Appendix B
of the FEIS relative to modeling and
"* * * the extent to which the model
reproduces the observed currents.” The
commenter summarized the FEIS as
concluding that observed currents were
longshore in direction and principally
wind-driven, which the commenter felt
was "not surprising” since this was a
documented phenomenon. Of interest to
the commenter was that “* * * we
would hope to learn the extent the flow
would be onshore or offshore,
particularly in the near bottom layer—as
we are concerned about the motion of
dumped dredging materials.” The
commenter also summarized the FEIS as
indicating that subtle differences in
direction (about 10°) “* * * determine
whether flow is onshore or offshore"
depending on water column
stratification (when stratified, flow is
onshore in the bottom layer versus
offshore when unstratified). The
commenter felt that important
differences in current transport patterns
due to stratification were “ignored"” in
the modeling work and that the
difficulty associated with model
calibration to include stratification
aspects was not justification for
assuming neutral stratification. Instead,

the difficulty of the problem was
justification for first-rate modeling.

The commenter cited several figures
in the FEIS (e.g., Fig. 5) that presented
' * * comparisons between modeled
and observed flow direction” and
exhibited a difference in direction of
typically 20° (45° in Fig. 8), so that
“* * * the observed flow is usually
more towards the coast than the
modeled flow.” Therefore, it was
indicated that the likelihood of dredged
material being carried back to shore
would be considerably greater than the
model predicted. The commenter was
also critical of Figures 10-20 which were
felt to show “serious™ differences
between the model and observations.
Differences listed were the omission of a
series of “events” (Fig. 12) and frequent
approximate doubling of velocities,
"wrong" directions (Fig. 13), and
“serious phase shift” errors (e.g., Fig. 14
and 15). The author, therefore, disagreed
with the FEIS which indicated, despite
these “continued, significant errors,"
that figures showed reasonable
agreement between overall current
magnitudes and directions. The
commenter questioned how great the
differences would have to be before the
FEIS would conclude that the figures did
not show good agreement. It was also
pointed out that quantitative
comparisons were not made.

The Florida State University letter
also presented five other specific
conceirns (excerpted):

1. Coastal trapped waves propagate
generally to the west along the Gulf
coast. It is essential, therefore, that any
adequate model of nearshore currents
include not only the local winds at
Pensacola but also the forcing by distant
winds to the east. The winds as far
away as Tampa and Key West probably
contribute significantly, Was this
investigated?

2. No quantitative comparison is
shown between the results of the model
and the observed currents. The
comparison, in fact, now seems biased
in favor of the model; during March the
water is unlikely to be stratified. What
would a comparison in August show?

3. If velocities were calculated in the
model at ten levels (in the vertical) why
were comparisons made at only two
levels? Figure 4, page B-54, suggests that
6 levels might be the minimum
necessary. However, veering in a
boundary layer is not unique to
Pensacola.

4.1 have been unable to tell from the
report, the offshore extent of the bottom
topography in the model. If they do not
continue the model out into deep water,
this will guarantee that the free waves
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will not travel at the correct speed—and
perhaps explain some of the strange
phase problems in their results.

5. In the first part of the analysis
section, pages B-25 through B-31, a great
deal of description is given to quantities
that could be computed from the data,
including normal spectral analysis. It
appears, however—at least in my copy
of the report—that none of these derived
or computed quantities are presented. Is
the report incomplete?

In the letter's final paragraph, the
commenter again disagreed with the
FEIS conclusion that the comparisons
(between observed data and modeled
results) were in “relatively good
agreement.” The FEIS conclusion was
questioned, given the considerable
accuracy required to assess the problem.
The commenter indicated that "[t]he
whole purpose of doing current meter
work and numerical modeling is to
allow accurate, reliable predictions of
where suspended sediment will be
carried.” The commenter did not believe
that such a predictive capability could
“* * * nogsibly come from the model
results presented * * *" in the FEIS.

In response to these comments, it
should be stated that the goal of this
work was not to advance the state of
modeling or to conduct a detailed
oceanographic investigation of the
region of Pensacola, Florida, but rather
to extrapolate a current climatology
from specific current meter samples.
Also, the concern was not with typical
currents, but rather with those capable
of moving local sandy bottom materials.
This led to a simple model that was
tuned to strong currents in a well-mixed
water column. This information was
then utilized to project, under
conservative circumstances, the
response of materials discharged into
the proposed ODMDS, The results of
these efforts are presented in the body
of the FEIS and Appendix H.

With regard to stratification, the
statement on page B-52 of the FEIS may
have been misconstrued. Stratification
was not neglected because of modeling
difficulties, but rather because the
interest was in flows sufficient to move
material in 20 meters of water. Such
flows are virtually always well mixed.
Moreover, it was not evident that
incorporating stratification would
provide better accuracy owing to
uncertainties in specifying its
parameters (heating, cooling, freshwater
runoff, etc.). During the application of
the DIFID Model to project movement of
material (see FEIS Appendix H), the
impact of a stratified water column was
investigated. Comparison of these
results to a scenario utilizing a well-
mixed water column did not show any

change. This is likely due to the depths
within the proposed ODMDS, the draft
of the loaded dump scow proposed for
use, and the nature of the material to be
disposed.

Relative to comparisons between the
model results and observed data,
comparisons relate to high speeds to
emphasize intervals in which bottom
material moves. These comparisons
(both velocity and direction) are much
better than for lower speeds, which
were of little interest. It is unlikely that
details of low-speed current structure
could have ever been resolved since
many of these are due to randomness
and sub-scale phenomena.

Pertaining to the five specific concerns
excerpted above from the comment
letter, the following responses are
offered:

*-Concern 1: Little evidence was
found either in the data or a literature
review to suggest that currents resulting
from non-local mechanisms (free waves,
trapped waves, edge waves, etc.) are
strong enough to move significant
quantities of local bottom material.
Also, the strong, open Gulf, Loop
Current is unlikely to come this close to
shore. To account for the possible
occurrence of this phenomenon,
however, a scenario was investigated
utilizing the DIFID Model described
above. In this scenario, current
velocities of 2.54 feet per second,
constant with depth, towards the
northeast (shoreward) were input to
determine the extent of movement of
fine-grained materials discharged into
the ODMDS. Although some movement
of material from the site is expected to
occur during these conditions, impacts
to significant resources are not
predicted due to the location of the
ODMDS.

* Concern 2: How well the model
predictions might have been for August
was not investigated because the
interest was in velocities strong enough
to move materials deposited on the
bottom. At these times, summer and fall,
the water column will not remain
stratified.

* Concern 3: Comparisons were only
made at water column levels at which
current meter data had been collected;
therefore, not all ten modeled levels
were compared.

e Concern 4: Regarding “the offshore
extent of the bottom topography of the
model,"” the model bottom topography
grid extended offshore to 28.5° N
latitude.

* Concern 5: Relative to the lack of
analyses actually in the FEIS analysis
section, all analysis details were not
included in the report because of their

bulk. However, a separate analysis
appendix can be made available.

In response to the commenter
questioning the predictive capability of
the model, it may be stated that the
results of this data collection, analysis,
and modeling effort were only a portion
of the total effort undertaken during the
designation process for the proposed
ODMDS. As indicated earlier, the goal
of this work was not to advance the
state of modeling or to conduct a
detailed oceanographic investigation. As
such, the information presented in
Appendix B must be utilized in
combination with the other efforts
presented in the FEIS to determine the
suitability of the proposed location as
an ODMDS and to describe the possible
impacts associated with its use.

The letter from the U.S. Department of
the Interior, Minerals Management
Service, also provided substantive
comments. The Department'’s review
presented eight concerns. Specifically,
the Department indicated that: (1) No
follow-up textual discussions were
presented for the three adverse
environmental impacts (water quality,
bathymetric alteration, and benthos
smothering) listed in the FEIS cover
sheet (it was noted, however, that the
text did not indicate adverse impacts);
(2) inclusion of the dimensions of the
navigation channel in Section 2-1 would
be beneficial; (3) it was unclear where
previous ocean disposal of fine-grained
material had occurred since the existing
disposal site near Pensacola was
rejected for the U.S. Navy's homeporting
project, as it was restricted to coarse
sediments; (4) the text was
“unnecessarily confusing” relative to
referencing alternative Sites B and C
versus rejected alternative sites; (5) the
discussion in Section 4.03 on barrier
island evolution was felt inaccurate
since the islands were apparently
formed by headland erosion and spit
elongation rather than dune ridge
submergence; (8) the description of the
bottom topography in Section 5.02 as
“relatively flat" but also as “highly
irregular" were felt to describe different
terrains; (7) fisheries statements in
Section 5.03 were believed to be too
general since the commenter indicated
that a great deal was known about
certain commercial species in the
northern Gulf of Mexico as opposed to
the general life-cycle of fish and
shellfish in the northern Gulf, and that
Gulf species spawn in “nearshore
waters near passes and estuaries" as
opposed to “the waters of the Gulf," and
(8) Appendix A (pg. 3) did not present
the results of discussed bathymetric
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surveys conducted to identify potential
live/hard bottom communities.

In response to these eight concerns,
the following is offered:

* Concern 1: The three adverse
impacts listed in the cover sheet are
discussed in Sections 5.02, 5.07, 5.14, and
5.21. In these sections, it is indicated
that although these impacts are adverse,
they are not considered significant.
These impacts, therefore, did not
preclude designation of an ODMDS
wlth(i_:n Site C. Sl

* Concern 2: Reg e
dimensions of the navigation channel,
the U.S. Navy Homeport action was
described in detail in the U.S. Navy Gulf
Strategic Homeport Project FEIS filed
with EPA in January 1987. The
information pregented in that document
was incorporated by reference into this
EIS. The actual size of the channel is not
relevant to the designation process for
the proposed ODMDS and therefore was
not included.

* Concern 3: Fine-grained material
has historically been disposed in land
disposal sites or open estuarine waters,
These alternatives were discussed in the
U.S. Navy FEIS referenced above. This
document concluded that the only
option suitable for disposal of the
quantity of fine-grained material
associated with the Homeporting action
was ocean disposal. Also, the Pensacola
(nearshore) ODMDS was not restricted
to sandy material until it was
permanently designated by EPA with
grain-size restrictions on May 9, 1988,

* Concern 4: Section 1.0 of the FEIS is
a concise summary of the information
presented in the body of the FEIS. As
such, it describes the need for ocean
disposal, alternatives which were
eliminated prior to detailed
investigation, and the sites at which
detailed field investigations were
undertaken. Alternative Sites B and C
received detailed study, which was
described in the body of the FEIS
(Section 3.0).

* Concern 5: The discussion of barrier
island evolution in the Pensacola area in
Section 4.03 is from the published
literature, particularly:

Hoyt, J.H. 1967. Barrier island
information. Geol. Soc. Am. Bull.
78:1125-1136.

Shepard, F.P., F.B. Phleger, and T.H.
van Andel (eds.). Recent Sediments,
Northwest Gulf of Mexico. A
Symposium 1951-1958. AAPG, Tulsa,
OK. 394 pp.

If additional information exists that
indicates that the results published in
this literature are inaccurate,
appropriate citations may be provided
to EPA or the COE at the addresses
provided above.

* Concern 6: The information on
bottom topography presented in Section
5,02 may have been misconstrued. The
first description is of the bottom
topography of the sites investigated in
detail, i.e., relatively flat. The next
sentence describes the bottom
topography of the Continental Shelf,
offshore Pensacola, in general terms.
Therefore, the description as presented
in Section 5.02 is accurate.

* Concern 7: Thank you for your
fisheries comments.

* Concern 8: Sections 4.10, 5.02, and
5.10 of the FEIS and paragraphs 5 and 8
of Appendix A indicate that no areas of
live/hard bottom were identified from
the literature searched or areas
surveyed within either Site B or C.

The Sport Fishing Institute’s
comments were generally critical of the
FEIS fisheries information. Two specific
comments and two subcomments were
presented: (1) The FEIS “* * * does not
address the affected recreational
fisheries;” the magnitude of the
recreational fisheries (artificial reefs,
etc.) relative to “* * * participation,
economic impact, and catch should be
quantified;” (2) ** * * the FEIS should
be rejected * * *" since Section 5.09
(which was described as “incomplete
and inaccurate™), addresses impacts on
various activities including recreational
fishing. Under this second point, the
letter indicated that: (a) Loss of habitat
at the disposal site would ultimately
result in loss of fish* * * * dueto
decreased spawning and predator-prey
opportunities" even though fish are
mobile and could avoid direct effects
during discharges, and (b) although Site
B would affect three artificial reefs and
Site C four reef sites, no efforts for
ecological and economic impact
calculations or for mitigation were
provided.

The commenter concluded that “* * *
the FEIS is inadequate because it fails to
address fisheries in any meaningful
way" and that “[p]otential negative
effects exist * * * " which should be
estimated. Also, adverse impacts to
fisheries should be mitigated if the
project is undertaken.

In response to these concerns, the
following is offered:

* Concern 1: The importance of
recreational fisheries to the economy of
the northern Gulf Coast and the
Pensacola area in particular is a well
known fact, although poorly
documented. Section 4,11 of the FEIS
discusses the location of artificial reefs
in the Pensacola area, the composition
of the fishery utilizing these reefs, non-
reef community composition, and the
shrimp fishery of the area. Sections 5.03,
5.05, 5.07, 5.09, 5.13, 5.14, and 5.18

discuss the possible impacts to the
fishery-related resources that would
result from the utilization of an ODMDS
at the recommended site (Site C) for the
disposal of suitable dredged material.

As depicted in Figure 4-2 in the FEIS
(pg. 4-10), two existing artificial reefs
(Escambia #15 site and the “Russian
Freighter" or San Pablo site) and one
permitted reef are located within Site B,
while one existing reef (*'bridge rubble”
reef) and one proposed reef site are
located in the vicinity (east) of Site B.
Two proposed reef sites are located
within Site C while one existing reef
(Escambia #7 site), one permitted reef,
and four proposed reef sites are located
in the vicinity (east) of Site C, One
proposed reef site is located northwest
of Site C and west of Site B and one
proposed reef is located northwest of
Site B. Of these, impacts to the existing
and permitted reefs are of concern to
EPA. Because the proposed reefs are not
constructed and can conceivably be
moved fo nearby sites as necessary
(numerous proposed sites exist in the
area), proposed reefs are of minimal
concern.

Based on telephone discussions with
and a letter dated January 16, 1989, from
the Escambia County Florida Marine
Recreation Committee (MRC), EPA
understands that “thousands” of private
artificial reefs have been constructed in
the area; five are known to be located
within Site B and four within Site C and
others may also exist within the sites.
These private reefs can be substantial
structures (e.g., airplane body), but are
generally constructed of non-permanent
materials (wood and metal) and are
uncharted, The MRC indicated that
“little" original material remained at the
four reefs within Site C. EPA believes
that while private reefs would provide
habitat and could or would be impacted
if present at selected Site C, such private
reefs constitute illegal ocean dumping
(i.e., were not granted appropriate
permits). Such reefs were not considered
in the impact analysis of the EIS or in
the Proposed or Final Rules.

Information regarding the one
permitted reef located within Site B and
the one located east of Site C is unclear,
It is possible that these sites are the
same as the existing Escambia #7 and
#15 reefs since the permitted reefs are
proximal to either Escambia #7 or #15.
If not, EPA assumes that they are or will
be constructed since they would have
been granted permits and expects their
level of use to be similar to that of the
Escambia #7 and #15 reefs. The EIS and
this Final Rule treat the existing and
permitted sites as separate sites.
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The quantification of the magnitude of
the artificial reef fisheries in terms of
participation, economic impact, and
catch, as requested by the commenter,
would be difficult to compile. It is
probably also unlikely that such
quantified information is documented,
since records of sports catches are
generally uncommon. However, EPA
believes information on the use and
economic value of local artificial reefs is
helpful in impact assessment. Based
primarily on telephone discussions with
and a letter dated January 186, 1989, from
Escambia County (MRC), the Escambia
#7 and #15 reefs were recently
constructed in 1987 and 1988 and
contain a considerable amount of
structure (car bodies, concrete material
and/or a steel boat hull). Considerable
additional material will also be
deployed at these reefs and more is
planned. The “bridge rubble" reef was
constructed with bridge rubble in the
1970's and therefore is well established.
The San Pablo reef, which consists of a
Russian freighter (approx. 150 ft. long)
that was sunk in 1943, has existed even
longer and is the largest reef in the area.
MRC reported 29 boats anchored at the
San Pablo reef one summer Saturday on
a holiday weekend in 1988, Also, MRC
estimated that a minimum of 30% of the
19,000 registered pleasure motorboats in
Escambia County utilize Escambia #7
and #15 and other artificial and natural
structures. All four reefs are heavily
fished, with grouper, snapper, triggerfish
and other species being caught (also see
Section 4.11 of FEIS). Principally hook-
and-line but also spearfishing methods
are used. Pleasure diving, particularly at
the San Pablo reef, is also pursued. (For
details on reef use, also see the
subsequent summary of the MRC letter.)

Based on the above information, EPA
believes that the four existing reefs in
proximity to Sites B and C attract sports
fish, are heavily fished and otherwise
used for recreation, and are
economically important. This is
apparently particularly true for the older
San Pablo and “bridge rubble" reefs. If
the two permitted reefs in the area are
different from Escambia #7 and #15 and
are constructed, it is assumed that they
too are similarly used.

* Concern 2: With regard to the
completeness and accuracy of Section
5.09, EPA believes that, relative to
recreational fisheries, Section 5.09
clearly indicates the existence of
artificial reefs in Site B and that “[u]se
of the eastern side of alternative Site B
as an ODMDS would impact the existing
and permitted artificial reefs,” The
presence of these reefs was a major
factor in the rejection of Site B over Site

C as the selected ODMDS area. The EIS
provides a reasonable basis for this
decision. The artificial reef use
information supplied herein in response
to the Sport Fishing Institute's letter
supports the selection of Site C since the
San Pablo reef is heavily used and
would have been impacted if the eastern
portion of Site B would have been used.
Relative to Site C and impacts on
artificial reefs, the one existing and one
permitted reef located to the east of Site
C both lie upcurrent of the predominant
currents which flow toward the west
and therefore will not be impacted
significantly by the action. EPA does not
agree that the FEIS should be rejected.

s Concern 2a: The paragraph in
Section 5.09 is accurate and does not
ignore the fact of possible impacts due
to lost habitat. Fish, due to their motile
nature, are not directly affected by the
discharge, i.e., they are not smothered
by the material being discharged.
However, as indicated in Section 5.09,
indirect impacts do accrue to the fishery
of the area through the loss of benthic
organisms which serve as a food source
for many demersal species. These
impacts, however, are not significant
because they would be restricted to the
actual disposal area and studies have
shown that the benthos are able to
recolonize dredged material disposal
areas within 8 to 18 months following
the disturbance (see Section 5.21). As
discussed in Section 5.03, no impact to
breeding, spawning, or migratory areas
is expected to result from the proposed
action due to the location of the
proposed ODMDS in relation to these
areas. _

* Concern 2b: The commenter's
concern that the use of Site B would
affect three artificial reefs (presumably
the two existing reefs and one permitted
reef within Site B) is shared by EPA. As
indicated above, this was one factor
that led to the selection of Site C over
Site B. However, despite the fisheries
importance of the artificial reefs in
proximity to Site C, EPA believes that
the one existing and one permitted reef
east of selected Site C should not be
impacted significanfly since they are not
only located outside of Site C
boundaries, they are also located
upcurrent of Site C relative to the
predominant current direction.

Oceanographic investigation of the
proposed sites was conducted between
February 1987 and January 1988, The
results of these investigations indicated
that the currents in this area of the Gulf
of Mexico are wind driven, parallel to
shore, and typically uniform throughout
the water column. Although the
predominant current direction is

towards the west, there are instances
when flows are towards the northeast
and east. During the site designation
process, the possible impact of dredged
material being moved by the currents
was investigated utilizing numerical
models. As a result of these models, a

- management plan was devised for the

site to provide additional buffer
between significant resources and the
ODMDS. Appendices H and I to the
FEIS contain the numerical modeling
effort and management plan,
respectively, and should be consulted
for details. The results of the numerical
model indicate that although the fine-
grained material stays in suspension
after disposal, the concentration of the
material decreases significantly with
distance from the disposal site. The
distance between the existing Escambia
#7 reef and the ODMDS is
approximately 2 miles (approximately 3
miles for the permitted reef) and it is
unlikely that concentrations of
suspended material of sufficient
quantity to result in impacts to this reef
would ever travel this distance. As
added protection, the management of
the site involves the proposed
construction of a horseshoe-shaped
berm into which the fine-grained
dredged material would be disposed.
This berm is closed on the eastern end;
therefore, any suspended or eroded
material would have to move up the
berm, approximately 6 feet in height,
before moving toward the artificial
reefs. Since impacts to these resources
would not be significant, discussion on
mitigation of impacts is not appropriate.
Since Site B was not selected,
discussion of mitigation of impacts to
the artificial reefs within Site B is also
not appropriate.

With respect to the commenter’s
conclusion that “* * * the FEIS is
inadequate and fails to address fisheries
in any meaningful way," EPA does not
agree that the FEIS is "inadequate,”
pursuant to the EIS rating system
criteria presented in the “Policy and
Procedures For the Review of Federal
Actions Impacting the Environment"
currently used by EPA. Fisheries-related
information presented in the FEIS
supports the selection of Site C over Site
B. The EIS provides a reasonable basis
for this decision. The reef use
information supplied herein, further
supports this selection.

Also with regard to fisheries, EPA
wishes to note that the Proposed Rule
should have included a discussion on
potential impacts to artificial reefs
associated with Site C under criteria #8,
concerned with fishing and recreation,
in the discussion of the 11 specific site
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selection criteria characterizing Site C.
However, such discussion was
presented earlier under criteria #3
concerned with amenities,

Related to the above Sport Fishing
Institute's letter was a letter received
from the Escambia County Florida,
Marine Recreation Committee (MRC),
As previously mentioned, EPA
telephone requested information from
MRC, primarily concerning the use of
artificial reefs associated with Sites B
and C. As a follow-up, MRC provided a
letter dated January 16, 1989, discussing
artificial reef use and other comments/
CcOmncerns.

The MRC cover letter referenced the
conversation with EPA on January 10,
1989, receipt and review of the provided
FEIS, and indicated that comments were
"'+ * * directed at the ODMDS potential
impact on recreational fishing, sports
diving and artificial fishing reefs in this
area.” The commenter also indicated
that the MRC was an advisory body to
the Escambia County Board of County
Commissioners and that it was
composed of recreational fishermen,
charter boat captains, and sports divers.
As such, it represented the opinions of
the local recreational fishing and diving
industry.

The MRC comments attached to the
cover letter discussed three main topics:
(1) Review of the FEIS, (2) existing and
proposed artificial reefs, and (3) the
effect of ODMDS Sites B and C on
recreational fishing, sports diving and
artificial reef sites of Escambia County.

Regarding the MRC review of the
FEIS, the commenter indicated that this
was the initial review opportunity
provided to MRC for the DEIS or FEIS.
An MRC letter dated March 26, 1987, to
the Mobile COE expressing MRC views
was referenced. The commenter
indicated that MRC in principal opposes
the establishment of ODMDSs or other
ocean disposal “* * * due to negative
effects which this activity has
traditionally had upon marine life and
recreational fishing,” However, the
commenter recognized the complex
nature of the U.S. Navy Strategic
Homeport Project and the effect of
economics on the selection of disposal
methods and site locations. It was
indicated that it was understood that it
was not a matter if an ODMDS would be
approved, but rather where it would be
located. The MRC indicated, based on
the FEIS review, that Site C "* * * will
have the least negative impact * * *" on
the local artiﬁciaf fishing reef program
and on recreational fishing. The
commenter also referenced that MRC
comments were made per EPA request.

Relative to existing and artificial
reefs, the commenter indicated that

local charter boats “rely heavily" on
artificial structure since the presence of
natural structure in the area was limited
within a feasible distance of Pensacola
Pass (considered to be less than 35 miles
and usually less than 20 miles). Very
few large structures exist. Significant
natural structures were listed as ledges
and rock outcroppings generally more
than 20 miles from the Pensacola Pass.
Fishes of recreational interest dwelling
or visiting at structures were snapper,
grouper, triggerfish, amberjack,
mackerel and cobia.

The commenter also indicated that
“thousands" of private, non-permitted
reefs existed within the 35-mile arc of
the Pass. Four such reefs were known to
be located within Site C (3 east of the
western edge of the safety fairway and 1
on the extreme western side of Site C).
The commenter stated that “[lJittle of
the original material, automobile bodies,
& wooden shrimp boat and an airplane,
remains.” Site B was indicated as
containing five known private reefs (3 in
the southeastern portion and 2 in the
southwestern end). Structures were
comprised of two airplanes, two barges
and automobile bodies. The commenter
stated that private reef builders “* * *
recognize the disadvantages of their
efforts due to the effects of hurricanes
and discovery by other fishermen” and
that generally inexpensive and
relatively short-lived materials were
used. It was felt that other private reefs
in addition to the nine mentioned may
also be located within Sites B and C.

The commenter provided a history of
Escambia County's artificial reef
program which was established in 1985
and was preceded by a former county
program (until 1979) and the State's
deployment of liberty ships. The former
County program concentrated on
automobile tires and concrete rubble
material while the present program
centered on donated material and
designed structure. Escambia Sites #7
and #15 were scheduled to receive about
$100,000 worth of designed structure in
1989 and some $120,000 had been
requested for the future. Escambia
County was one of few communities
with a program using designed structure.
The present program identified 22
potential public reef sites of which eight
were permitted. Existing permitted reefs
in the vicinity of Sites B and C were
known as Escambia County #7 and #15,
which were two square mile plots each.
These sites were located per COE and
the Florida Department of Natural
Resources (DNR) requirements and
other factors. The COE and DNR
requirements were described as “a
sandy bottom with no natural growth or
other significant habitat,” which are

similar to criteria for siting ODMDSs.
Only reef sites #7 and #15 of the eight
permitted sites have received material;
they were defined as the “cornerstones”
of the Escambia County reef program for
development of mid-depth sites (70-100
ft.). Deployment of material occurred in
alternate 500 x 500-foot squares
composing the sites.

The commenter indicated that Figure
4-2 of the FEIS depicted permitted and
proposed Escambia County public
artificial reefs relative to Sites B and C.
It was stated that “[w]e commend the
EPA in not recommending ODMDS site
B due to its potentially negative effect
on existing and proposed artificial
fishing reef sites.” Escambia #7, east of
Site C, is composed of 200 tons of
concrete structure and 30 automobile
bodies deployed in 1987 and 1988,
Escambia #15, within the southeast end
of Site B, contains 24 automobile bodies
and a 40-foot steel hull boat deployed in
1988. Within the next 30 days, the
commenter indicated that 100 large
concrete culverts and 14 steel pipes
would be deployed and 16 railroad box
cars were scheduled for deployment in
the next six months. Plans for additional
deployment were in various stages; a
majority of the $100,000 worth of
designed materials for deployment at
these sites was scheduled for 1989, The
commenter felt that these two sites
currently contained 30% of the volume of
artificial reef material in the area, which
would increase to 60% by the end of
1989.

Specific to reef use information, the
commenter provided the following
(excerpted):

"“As with any publicly identified artificial
reef structure, sites 7 and 15 are heavily used
by recreational fishermen due to the lack of
natural and artificial bottom structure, Their
use will significantly increase as additional
material is deployed and the public
experiences successful fishing trips at these
sites. During peak recreational fishing periods
such as summer holiday weekends, we have
frequently observed numerous recreational
fishing and dive boats anchored over the
same public reef structure. On one summer
Saturday in 1988, 29 boats were observed
anchored at the same time on one structure,
the San Pueblo [San Pablo]. The San Pueblo
[San Pablo] or Russian Freighter, has been in
place since 1943 and is located east of
Escambia County site 15 on the eastern
boundary of site B. The same day, every
publicly known site to include sites 7 and 15,
had § or more boats on them. We estimate
that at a minimum 30 percent of Escambia
County's 19,000 registered pleasure motor
boats use sites 7 and 15, other public
artificial reefs and well known natural
structures, Private and charter fishing and
dive boats from Pensacola, Destin, and
Orange Beach, AL also use public reef
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structures off Pensacola and have frequently
been observed on sites 7 and 15.
Approximately 20 percent of the charter
fishing boats use public sites. Virtually 100
percent of the areas dive shops use public
reef sites. Sites 7 and 15 are designed by the
placement of material in alternate squares, to
accommodate a large number of recreational
boaters on a non competition basis, while at
the same time increasing the probability of
creating an artificial reef habitat that will
encourage and support a total increase in fish
biomass. These sites are unigue in their size
and design as a majority of the older public
reef sites consist of smaller physical areas
and significantly less reef material.”

The commenter stated that MRC
members “* * * must rely upon the
EPA, DNR, and other agencies * * *"
for the expertise to address the total
effect of creating an ODMDS in the area.

Several concerns were raised
regarding ODMDS impacts on the
artificial reefs. These involved the effect
of depositing dredged material
containing heavy metals or other
unsuitable constituents at the ODMDS
and that 19 square miles of bottom area
would be eliminated for potential
habitat improvement (reefs). MRC was
also concerned that materials might
migrate from the ODMDS. MRC also did
not believe that the FEIS monitoring and
management plans fully provided
methods to monitor such migration or
“* * * actions which can or will be
taken to correct or eliminate any
discovered movement." It was
recommended that the monitoring plan
“* * * ghould at a minimum encompass
detailed monitoring during the
construction process, an annual
evaluation during the first five years
after construction and evaluations after
any hurricane whose eye transits within
100 miles of this area.” If the material
was demonstrated to be stable,
monitoring intervals could be
significantly decreased. It was also felt
that subsequent disposal by “private”
dredging activities may not be properly
monitored. It was felt that a commitment
for long-term funding to correct any
problems was not addressed and may
not be possible for government budgets.
The source of funding for possible
capping of the disposed material, if it
was determined to migrate, was also
questioned.

The commenter noted that “[i}f,
ODMDS site C is created with a
horseshoe berm and material is placed
and monitored as described above and
in the EIS, we do not believe their
[there] will be a significant adverse
effect upon reef sites 7 and 15, beyond
anticipated turbidity problems during
the initial deployment.” If material
movement or placement was not as
predicted, however, it was stated that

“* « * there is the possibility for
significant adverse effects on these two
and other reef sites.”

Alteration of Escambia County's
artificial reef construction program was
said to be dictated by creation of the
ODMDS at Site C. Sites #3 and #4
would need to be abandoned (since they
were downcurrent of the open portion of
the horseshoe berm and could
potentially be influenced by material
movement). Plans for Site #2 may also
be abandoned, depending on material
movement. The potential use of Site #2
would be, at a minimum, delayed for
three years until effects of the ODMDS
were determined. Development of Site
#1 was already reduced and would
likely not oceur due to turbidity from
nearshore dredging projects existing
north and west of the safety fairway
intersection. Regarding Site B, the
commenter indicated that proposed sites
#1 through #4 were the only large reef
sites west of the north-south safety
fairway. It was felt that selection of Site
B would have had a significant and
adverse effect on recreational fishing
since "* * * it would have caused our
complete abandonment of reef site 15, a
significant deterioration of the San
Pueblo [San Pablo] site, and the
probable abandonment of plans to
develop sites 1, 2 and 3.”

In response to the MRC letter, the
following is offered:

» Topic 1: Regarding the review of the
FEIS, the commenter indicated that this
was the “initial opportunity” to review
the FEIS or DEIS. We wish to note,
however, that page 7-3 of the DEIS and
FEIS indicate that the Escambia County
Commission was on the EIS
coordination list.

EPA primarily requested use
information on Escambia County
artificial reefs associated with Sites B
and C. As a follow-up to this telephone
discussion, a copy of the FEIS (with a
question as to the source of the two
permitted reefs in Figure 4-2 on page 4~
10) and the Proposed Rule were
provided. Although a letter was not
necessarily requested, MRC provided
the letter dated January 186, 1989. EPA
appreciates MRC's documentation of the
artificial reef information.

* Topic 2: Thank you for providing
information on the existing and
proposed Escambia County artificial
reefs associated with Sites B and C. EPA
wishes to emphasize that the referenced
private, non-permitted reefs constitute
illegal ccean dumping,

* Topic 3: Several concerns were
presented by the MRC:

—Pertaining to the presence of heavy
metals and other unsuitable
constituents in the disposal material,

materials may not be approved for
ocean disposal unless the criteria in
the Ocean Dumping Regulations, 40
CFR Part 227, have been met.
Bioassay toxicity tests of the material
anticipated for initial disposal at the
ODMDS (from the Navy's
homeporting project at Pensacola)
indicate no significant adverse effects
to marine organisms (see FEIS
Appendix D). Although slight heavy
metal enrichment of chromium,
mercury, and zinc exists, the levels
are not high enough to initiate the
capping of the disposed dredged
material with clean sand or to prevent
the proposed designation of this
ODMBDS (see FEIS Section 5.05). Any
future disposal of dredged material at
this site would require similar testing
before disposal.

—EPA agrees that the ocean bottom
area within the boundaries of the
ODMDS would be lost for habitat
improvement for the Escambia County
artificial reef program. However, the
proposed ODMDS horseshoe-shaped
containment berm and clay clumps
could attract reef-associated fishes.

—Regarding the monitoring and
management plans proposed in the
EIS, we believe them to be adequate
proposals at this time. Modifications
of these plans are possible as greater
understanding of the site develops. In
general, disposed material will be
monitored via a sediment mapping
technique. If evidence of significant
adverse environmental effects outside
the ODMDS boundaries is discovered,
EPA will take appropriate measures to
mitigate the impact or terminate
disposal at the site. It should also be
noted that the proposed horseshoe-
shaped berm at the eastern end of the
ODMDS should help contain the fine-
grained disposal material within the
ODMDS. This berm, in association
with a natural upward slope at the
western end of the ODMDS, will form
a trough containment area.

—In regard to ODMDS monitoring
frequency, this will depend upon need
(determined dredged material
migration outside the ODMDS) and
funding. Funding sources include EPA,
COE, and private operators with
disposal needs. Funding is via an
annual budget and is therefore
undetermined for each following year.
In general, the existence, magnitude,
and implementation of the
management and monitoring plans for
this site are dependent upon funding,
monitoring data results and
coordination between EPA, the COE,
U.S. Navy, State of Florida and/or
other potential users.
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—In general, turbidity problems during
disposal should not be significant to
Escambia #7 and #15 reefs since the
predominant current direction is to the
west away from the reefs and toward
the ODMDS.

—The abandonment of proposed reef
sites by Escambia County should be
dependent upon site locations in
relation to the ODMDS, current
directions, and monitoring data
results. We assume that there are
numerous new sites in the general
area that could be used as necessary
for artificial reef deployment.

—The FEIS (Appendices G and I) and
the Proposed Rule should be
consulted for additional information
on the proposed management and
monitoring plans and the Pensacola
(offshore) ODMDS designation in
general.

Comments from the Mote Marine
Laboratory complimented the FEIS's
“presentation and history of site
selection” as being "'quite excellent.”
Three main concerns were provided: (1)
Use of the words "temporary” and
“localized” (pp. 1-2) was questioned
relative to dredged material impacts;
while “localized” could be interpreted to
mean the “disposal site,” it was
suggested that the word “temporary” be
better defined; (2) it was unclear if the
model used in the “Circulation and
Mixing and Sediment Transport” section
(FEIS: pp. 4-2 and 4-3) accounted for
any wave surge, which can affect sheer
forces and resuspension of fines; in situ
measurement of resuspension was felt to
be technologically possible although
probably unprecedented at a disposal
site; measurement would be useful to
refine and verify models predicting
sediment transport; (3) the commenter
felt that fine particulates disposed on
sites consisting of “* * * coarse and
medium sand with varying amounts of
shell fragments” (FEIS: pg. 44) will not
remain there (i.e., will be re-exposed)
due to hydrodynamic forces; the author
did not totally agree with “ft]he
hypothesis that coarser materials will
armor the surface and prevent further
winnowing of fine particulates * * *"
due to bioturbation effects (sediment
mixing of macroinfauna), which would
expose fines to surge and currents;
moving sediments (as evidenced by
sand waves and indicating instability
and sediment movement) would also re-
expose fine particulates to currents.

The commenter also indicated that
“* * * the EPA monitoring program
should consider a long term strategy at
these sites in order to accurately define
sediment transport dynamics.” The
magnitude and extent of sediment

movement could thereby be resolved
and its importance determined.

In response to the three main
concerns from Mote Marine Laboratory,
the following is offered:

* Concern 1: The terms "localized”
and “temporary" are more clearly
defined in Section 5 of the FEIS.
“Localized" is used to mean the area of
the ODMDS. The term “temporary” may
denote varying time frames depending
on whether one is discussing the
impacts to the water column or benthos.
The former may refer to a matter of
minutes or hours while the latter may
range from weeks to months.

* Concern 2: Relative to the DIFID
Model accounting for wave surge
affecting sediment resuspension and
sheer forces, FEIS Appendix B contains
a summary of the physical
oceanographic data collected at Sites B
and C as part of the field investigations
on these sites. This information was
then utilized as input to two models to
project conditions under differing
meteorological conditions as described
in Section 3 of Appendix B. Appendix H
presents a discussion of the DIFID
Model utilized in the projection of the
response of the material discharge from
the disposal vessel. As indicated in this
discussion, the major limitation of DIFID
is the assumption that once solid
particles are deposited on the bottom,
they remain there. As indicated in
Sections 4.08 and 5.07, resuspension of
deposited material, especially fine sands
and silts and clay, can be expected to
occur under conditions measured at the
site. The movement of these materials,
however, is not expected to result in
unacceptable impacts due to the
location of the proposed ODMDS in
relation to significant resources.

It is agreed that information relative
to transport and resuspension of
materials deposited in the ODMDS is
needed. A collection of relevant
information has been included in the
proposed Site Monitoring Plan discussed
in Appendix G of the FEIS.

* Concern 3: Regarding bioturbation,
EPA agrees that it is an important
aspect in the sedimentary processes of
an area. As indicated in Section 5.07,
much of the silt and clay deposited in
the area is expected to be winnowed
from the site by ambient currents. The
material initially to be discharged into
the site consists of approximately 3 mcy
of sandy or cohesive material, This
cohesive material is expected to form
clumps of “clay balls" which tend to
consolidate over time. The remaining 1.1
mcy is approximately 40% sand and 60%
silt/clay. Of this 80% silt/clay,
approximately 50% is expected to form
clumps. The proposed management plan

for the use of the site (Appendix I)
would utilize the three million cubic
yards to form a three-sided underwater
berm. The remaining material would
then be discharged within this berm
area. It is expected that much of the
non-cohesive, fine-grained material will
erode from the site over time. Based on
COE experience, minimial erosion of the
cohesive fine-grained material is
expected.

Concerning the commenter’s interest
in “a long term strategy” at the site
relative to sediment transport dynamics,
the proposed site monitoring plan as
described in Appendix G contains
components associated with measuring
sediment transport away from the
ODMBDS. The temporal extent of the
monitoring program is dependent,
however, on the level of impacts
associated with the action and does not
represent a scientific investigation into
sediment transport processes.

The review letter from the Florida
Department of State, Division of
Historical Resources, provided
comments and included a copy of the
Division's previous letter dated March
16, 1988, to the U.S. Navy concerning the
“[c]ultural resource assessment request
for proposed dredge disposal from
Pensacola Harbor Homeporting" (a copy
of that letter was included in the FEIS
(pg: 7-7 and 7-8) and is not completely
summarized herein; however, see
summary of the Division's present letter
below and responses to the U.S.
Department of the Interior's comment
letter on the Proposed Rule at the end of
this Section B). The commenter
referenced Section 4.18, “Cultural
Resources," of the FEIS as indicating
that a literature search determined no
historic shipwrecks near the alternative
ODMDS, and that Section 7.0 indicated
that results were coordinated with the
Florida State Historic Preservation
Officer. The enclosed March 16 letter
was described as addressing two issues:
1) Unless inbank disposal of clean sand
is used, “* * * the remains of Ft. McRae
and shipwrecks on the west bank of the
entrance channel * * *" would be
adversely impacted by the proposed
dredging and 2) disposal of spoil on the
“* * * geveral known potentially
significant shipwrecks * * *"in the
ODMDS area, "* * * would not affect
the qualities which would make them
eligible for listing in the National
Register of Historic Places." As stated
in the letter, it was concluded in the
March 16 letter that in the Division's
opinion, there would be no effects to
any “* * * properties listed, or eligible
for listing, on the National Register of
Historic Places,” if clean ocean sand
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(dredged material) is used for beach
nourishment at the Pensacola entrance
channel (west bank). The main point of
the Historical Resources comment letter
was that the commenter felt that despite
the enclosure of the Division's
comments in the FEIS, ** * * there is
no evidence that they have been taken
into account * * *" in the FEIS. It was,
therefore, unclear if clean sand would or
would not be used for inbank disposal.
Without such disposal, the commenter
felt that the eligible National Register
properties would be adversely affected.

After receiving the above comment
letter, EPA received a follow-up letter
from the Florida Division of Historical
Resources dated December 20, 1988.
This letter indicated that additional
information had been provided by the
COE (Mobile District) which addressed
the Division's concerns. Based on this
additional information, the letter
indicated that “* * * it is the opinion of
this agency that the above referenced
project will have no effect on any sites
listed, or eligible for listing, in the
National Register of Historic Places, or
otherwise of national, state, or local
significance” and that “[t}he project may
proceed without further involvement
with this agency.”

EPA wishes to note that the letters
from the Division commented primarily
on the U.S. Navy homeporting project at
Pensacola rather than the ODMDS
designation process per se, although the
designation FEIS is referenced in the
two recent review letters to EPA. While
it is anticipated that certain dredged
material from this project is to be
disposed at the Pensacola (offshore)
ODMBDS, this and other dredging
projects proposing to use the ODMDS
after site designation are related to but
separate from the present site
designation rulemaking process. EPA
wishes to emphasize that site
designation, by itself, does not authorize
any dredging project or on-site disposal
of dredged material. Also, the Pensacola
(offshore) ODMDS is restricted to fine-
grained material which is not suitable
for beach nourishment.

The Board of County Commissioners
(Escambia County, FL) also commented.
Comments were both on site designation
and the proposed Navy homeporting
project and presented Board conclusions
rather than a critique of the FEIS. In the
cover letter, the commenter indicated
that ““[t]he Board strongly urges
favorable consideration of Site C as the
best suited for use as an Ocean Dredged
Material Disposal site for disposal of the
4.1 million cubic yards of dredged
material * * *" from the homeporting
project. The comments attached to the

cover letter summarized the anticipated
Navy homeporting project at Pensacola
where 5 mcy of dredged material are
proposed for beach nourishment and 4.1
mcy are proposed for disposal at the
ODMBDS. Four main points were listed:
(1) The designation of an ODMDS
involved consideration of several
alternatives, including the no-action and
non-ocean alternatives which were not
acceptable (presumably per the FEIS);
the COE had determined ** * * that
ocean disposal is the most feasible
method at the present time" (COE
references were cited), which was felt to
be partly related to the general non-
availability of land disposal sites and
increased costs; it was stated that “[i]t is
felt however, that given the availability
of land based disposal site(s), disposal
of dredged material should be evaluated
in terms of EPA's criteria (40 CFR
227.15) for site suitability based on
availability and environmental
acceptability;”(2) dredged material
compatible with beach nourishment
should be deposited further landward
(further than natural processes would
provide along the shoreline) to stabilize
the dune system; maintenance dredging
material could be deposited along the
shoreline to further stabilize dunes and
promote vegetation; (3) alternative Site
C was felt to apparently be the best
suited for ODMDS designation in terms
of compliance with Federal, State and
local statutes and policies regarding
ODMDS designation, water depth,
distance from shore, relation to beaches,
artificial reefs, fish havens, hard bottom
areas, other criteria in 40 CFR 228.8, and
the fact that it is within an economically
transportable distance; and (4)
construction of a submerged
containment area for disposed non-
cohesive material was recommended
using 93% of the dredged material (sand
or silt/clay clumps); the site's size and
depth should be designed to minimize
potential impacts to areas outside the
site,

EPA is pleased that the Board
approves of Site C as the location for the
ODMDS. The following clarification is
offered on the Board's four comments:

* Comment 1: Regarding alternatives,
the FEIS prepared by the U.S. Navy for
the Gulf Coast Strategic, Homeporting
project investigated a number of
alternatives, including land-based
disposal. This FEIS filed with EPA in
January 1987, and incorporated into this
site designation EIS by reference,
concluded that ocean disposal was the
only acceptable alternative for the
disposal of fine-grained material to be
dredged as part of the homeporting
activity at Pensacola. Alternatives in the

site designation EIS were intended to be
generally limited to the evaluation of
ocean action alternatives and the no-
action alternative. EPA believes that the
non-ocean alternatives should be
addressed in project-specific
documentation.

e Comment 2: It was suggested that
maintenance material could be used for
beach nourishment of the shoreline to
stabilize the dune system. EPA wishes
to emphasize that beach nourishment is
another option alternative for dredged
material disposal (i.e., is different from
ocean disposal) and as such is separate
from the site designation process, which
by itself does not authorize dredging
projects or ocean disposal at the
ODMDS.

¢ Comment 3: EPA wishes to
emphasize that Site C is not being
designated in its entirety, but rather only
approximately six square statute miles
thereof will be designated as an
ODMDS.

» Comment 4: Your comments on the
proposed ODMDS submerged
containment berm are appreciated.

The State of Florida, Office of the
Governor, provided generally
complimentary comments. Comment
letters from the Florida Department of
Natural Resources (FDNR) and the
Florida Department of Environmental
Regulation (FDER) were attached to a
summary cover letter from the Office of
the Governor. In the cover letter, the
State indicated that their concerns on
the site boundaries, nature of site
disposal material, and a detailed site
monitoring and management plan
relative to the site designation process
had been resolved through model
studies, coordination with EPA, COE,
and the Navy, and conveyed through
FEIS revisions. The State, therefore,
concurred with EPA's determination
that the designation of the ODMDS is
consistent to the maximum extent
practicable with the Florida Coastal
Management Program (FCMP). The
State was "* * * particularly pleased
with the application of the dispersion
model in selecting final site boundaries
and in determining the monitoring and
site management protocol.” The State
indicated that they expected the site
management and monitoring plans to be
incorporated specifically or by reference
in the published rule. It was further
indicated that monitoring results could
evaluate the dispersion modeling and
management plan. Mention of continued
consultation with EPA and the COE
regarding monitoring results and
changes in the management plan was
also made. Appreciation for early
coordination and a recommendation to
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use the coordination process for the
Pensacola (offshore) ODMDS as a model
for future Florida ODMDS designations
was also included.

The attached letter from the FDNR
noted that if modification of the
proposed site should involve use of
State waters for disposal of dredged
material, designation would require
State easements. It was also noted per
the FEIS that the Pensacola (offshore)
ODMDS was not for disposal of beach
compatible dredged material or for
material appropriate for the Pensacola
(nearshore) ODMDS, and that
coordination with the COE and the
Navy regarding beach-quality dredged
material was welcomed.

The attached FDER letter presented
most of the comments conveyed in the
cover letter summarized above. In
addition, tracking the success of the
underwater berm construction was
mentioned.

In response to the State of Florida
Office of the Governor letter and its
attached FDNR and FDER letters, EPA
appreciates the State's concurrence in
the designation of the Pensacola
(offshore) ODMDS within Site C to
receive fine-grained dredged material
not suitable for beach nourishment or
for disposal at the Pensacola
(nearshore) ODMDS from the greater
Pensacola, Florida area. We also note
the State's concurrence in EPA's
consistency determination with the
Florida Coastal Management Program.
EPA and the COE appreciate the efforts
of the State, especially the Office of the
Governor, Office of Planning and
Budgeting, and the Florida Departments
of Environmental Regulation and
Natural Resources. EPA and the COE
will continue to coordinate efforts at the
Pensacola (offshore) ODMDS, especially
the management and monitoring
activities, with these agencies.

The proposed monitoring and
management plans are presented in
Appendices G and I, respectively, in the
FEIS. These two plans were referenced
in Section G ("Site Management") of the
Proposed Rule (pg. 50981) and in this
Final Rule.

The Pensacola (offshore) ODMDS
boundaries are outside Florida State
waters. Relative to the need for State
easements (FDNR letter), EPA does not
believe that the ODMDS designation
process requires State easements when
proposed ODMDSs are outside or inside
Florida waters.

One comment letter on the Proposed
Rule was received by EPA from the U.S.
Department of the Interior (DOI; Office
of Environmental Project Review:
Washington, DC). This letter was dated
January 13, 1989, and presented two

concerns. Also, a follow-up letter to the
DOI letter was requested by EPA and
received from the Minerals Management
Service (MMS; Gulf of Mexico OCS
Region: New Orleans (Metairie), LA)
within DOI shortly after the Proposed
Rule comment period (letter dated
January 81, 1989). EPA subsequently
requested and received written
comments dated February 3, 1989 from
the COE (Mobile District) and provided
a letter to DOI dated February 8, 1989,
attaching the COE letter and requesting
a DOI follow-up letter to EPA. The
requested second DOI letter was dated
February 24, 1989,

The first concern in the initial January
13 DOI letter discussed the presence of
two lease blocks in the area of the
ODMDS. DOI indicated that "[i]t is
likely that the area proposed for
ODMBDS designation will be leased by
Interior for oil and gas exploration and
development.” It was indicated that two
blocks (848 and 847) were offered in
November 1988, that bids had been
received for both, and that
"* * * leases may be awarded in the
very near future.” The portion of the site
that includes block 847 "* * * should
not affect exploration because it lies
directly beneath an existing shipping
fairway." Regarding block 848, the
commenter indicated that 90% of the site
was located on block 846 and 50% lies
on the fairway. It was stated that “[i]f
the proposed site is designated, its use
should be controlled in a manner that
ensures ocean dumping activities will
not interfere with oil and gas
exploration or development activities
conducted on these blocks.”

The second DOI concern involved
potential archaeological resources. The
commenter stated that “[t]he site
selected for the ODMDS lies in an area
that may contain undiscovered
archaeological resources.” It was
indicated that no surveys had been
conducted to determine if such
resources were present and that
“* * * the vast majority of prehistoric
archaeological sites found on the Gulf of
Mexico outer continental shelf occur off
the Florida coast." The commenter also
stated that "EPA should ensure that the
site is surveyed prior to designation in
order to determine whether
archaeological resources may be
affected by ocean dumping activities.”

With regard to the DOI-requested
archaeological survey, the Mobile
District COE conducted underwater
cultural resources investigations for the
U.S. Navy Gulf Coast Strategic
Homeporting effort at Pensacola, Florida
in 1986-1987. When the need to develop
an ODMDS offshore Pensacola was
identified, this activity was coordinated

by the COE with the Florida State
Historic Preservation Officer (SHPO). In
a previously-referenced letter (see
responses to FEIS comments) dated
March 16, 1988 (see FEIS, pg. 7-7), from
the Florida Department of State
(Division of Historical Resources:
Tallahassee, FL) to the U.S. Navy, it was
stated with regard to open water
coordinates inclusive of the ODMDS,
that (excerpted):

With respect to the disposal of other
dredge materials within the above cited open
water coordinates, then even though we have
identified potentially significant historic
shipwrecks within that area (as well as
several non-historic shipwrecks and artificial
fish reefs important to the local fishing
economy), we would have to conclude that its
use as & dredge disposal site would not affect
the qualities which make such shipwrecks
eligible for listing in the National Register.
Thus, if the clean sand is used for beach
nourishment, it is the opinion of this agency
that the proposed offshore dredge disposal
will have no effect on any properties listed,
or eligible for listing, in The National
Register of Historic Places.

It can also be stated that the present
site designation process does not, by
itself, authorize any dredging projects or
disposal at the ODMDS. Furthermore,
use of the ODMDS would involve
disposal, as opposed to dredging, at the
ODMDS so that submarine areas will
not be excavated.

In response to DOI's lease block
concern, EPA coordinated with MMS
(Gulf of Mexico OCS Region: New
Orleans (Metairie), LA office) within
DOL EPA/MMS telephone discussions
were held on January 28, 27, 30, and 31,
1989. As part of this coordination, EPA
requested a follow-up letter from MMS.
By letter dated January 31, 1989, MMS
stated that (excerpted):

Your Agency has requested the Department
of the Interior provide some clarification of
its comments concerning an ocean dredged
materials dumping site in Pensacola Blocks
846 and 847. Further, you asked about when
one might expect oil and gas activities to
commence on the two tracts.

Oil and gas leases for Pensacola Blocks 846
and 847 will be issued effective February 1,
1989. We do not believe drilling operations
can commence earlier than 8 to 10 months
from this date given all the approved
activities involved with tracts off the State of
Florida. Our experience indicates a more
practical date would be 2 to 3 years after the
date of the lease.

Our concern with the dumping of dredged
material interfering with oil and gas
exploration and development activities was
directed at on-site drilling and production
structures. The proposed disposal site is
relatively small in areal extent, and we do
not foresee any adverse effects on oil and gas
activities, Once a drilling rig or platform has
been placed on the lease, disposal should
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occur a safe distance away. This would
require some coordination between the
dredging company and the 0il and gas
operator.

Accordingly, we believe the dumping of
dredged material at the proposed site and oil
and gas activities can coexist on Pensacola
Blocks 846 and 847. If you should have further
questions, please let us know.

Based on this letter, any near-future
ODMBDS utilization, such as the
anticipated initial disposal of 4.1 mcy of
dredged material from the U.S. Navy's
Homeport Project at Pensacola (disposal
projected in Spring of 1989, pending site
designation), should not conflict with oil
and gas exploration/development since
any drilling operations apparently are
not imminent. However, because the
ODMDS is designated on a permanent
basis as opposed to an interim basis,
EPA believes the potential for use
conflicts associated with more distant
future disposal operations exists at the
ODMDS.

EPA requested written comments from
the COE (Mobile District) regarding use
conflicts at the ODMDS. The COE
responded by letter dated February 3,
1989. Included in this letter was the
COE’s concern about future conflicts
between dredged material and oil and
gas exploration/development activities.
The COE stated that “[t]he location of a
drilling rig or platform within the
ODMDS would preclude any meaningful
monitoring of the ODMDS since it would
be virtually impossible to separate
impacts caused by the two activities.”
The COE also indicated that due to the
small size of the ODMDS and the fine-
grained nature of the dredged material,
“* * * the entire site is needed to contain
fine grained dredged material.”

In general, EPA believes that although
the proposed ODMDS horseshoe-shaped
containment berm (which is currently
designed to receive disposal material)
would principally be located within a
safety fairway where no drilling
platform or rig structures are allowed,
the potential for use conflicts exists for
the remaining portion of the ODMDS. If
a find is made within the ODMDS,
directional drilling from areas adjacent
to the ODMDS may be an option to
drilling structure placement within the
ODMDS. EPA also believes it is
important to monitor the ODMDS and
surrounding area in order to determine if
disposal material is migrating from the

site and, if so, to determine any
associated impacts (see FEIS
Appendices G and I for proposed
monitoring and management plans,
respectively). While such monitoring
would still physically be possible if
drilling structures were located in the
area, EPA and the COE are concerned
that drilling mud and cutting effluent
from such structures could, despite
NPDES permitting, result in local
environmental impacts. If so, such
impacts could confound potential
impacts outside the ODMDS boundaries
attributable to the ODMDS. EPA
monitoring results could therefore be
inconclusive.

Subsequent to receipt of the COE's
February 3 letter, EPA provided the
COE’s comments to DOI in a letter
dated February 8, 1989. In that letter,
EPA stated that “[t]he COE's letter
indicates a preference to keep drilling
activities at least one mile outside the
ODMDS" and “[fJrom a site designation,
monitoring and management
perspective, EPA also prefers such a
limitation.” The EPA letter also
requested that DOI "** * * determine if
drilling structures can be kept outside of
the ODMDS boundaries.” EPA
coordinated with DOI by telephone on
February 8, 10, 16, 22, 23, and 24, 1989,
prior to receipt of the requested second
letter. By letter dated February 24, 1989,
DOI stated the following (excerpted
except for the referenced sketch):

The Department of the Interior has
reviewed your letter of February 6, 1989, and
the enclosures thereto. We have also
reexamined the details concerning the
Environmental Protection Agency's
rulemaking appearing at 53 FR 50977
(December 19, 1988), that would designate a
site offshore Pensacola, Florida, as an ocean
dredged material disposal site (ODMDS).

Enclosed is a sketch showing the
approximate locations of the shipping safety
fairway (SSF), oil and gas leasing blocks—
Pensacola Blocks 846 and 847, and the outer
boundary of the ODMDS. The approximate
location of the planned spoils piles within the
ODMDS are indicated. The Corps of
Engineers has indicated a preference that all
drilling activities be kept at least 1 mile
outside of the ODMDS for environmental
monitoring purposes but that both activities
could coexist if drilling rigs and platforms are
at least kept outside the ODMDS.

Assuming that the sketch is reasonably
accurate, it is apparent that a 1-mile buffer
outside the ODMDS would totally preclude
surface access to Pensacola Block 848. If
drilling units were allowed in the portion of

Pensacola Block 848 which is outside both the
SSF and the ODMDS, limited exploration
drilling would be permitted. If drilling units
were allowed in the western half of
Pensacola Block 846 with the requirement to
remain clear of the spoils piles, nearly the
entire block that was available at the time oil
and gas lease bids were offered, i.e.,
excluding the SSF, would be available for
exploratory drilling, The placement of
production platforms and development wells
is less sensitive to surface location than is the
placement of exploratory wells.

The location and spacing of wells
necessary for exploration and development is
controlled by 30 CFR 250.32 (1988) which
requires that consideration must be given to
unreasonable interference with other uses of
the Outer Continental Shelf (OCS). In
addition, plans required under 30 CFR 250.33
and 250.34 (1988) prior to exploration and
development must include a bathymetry map
and an analysis of seafloor and subsurface
geologic and manmade hazards. Therefore, it
is not necessary to constrain oil and gas lease
activity via a specific prohibition in the lease
agreement pertaining to placement of drilling
units and/or platforms. To further encumber
a lease on Pensacola Block 846 now could
result in the bidder rejecting the lease offer.

Our experience indicates that not all oil
and gas leases are explored by drilling.
Furthermore, the average time lapse between
lease issuance and exploratory drilling is 2-3
years. The drilling of exploratory wells will
rarely consume 6 months even for the deepest
wells. When an oil or gas discovery has been
made in a relatively remote area such as
Pensacola Block 846, another average 3-5
years will pass before the lease can be
developed and placed on production. In view
of the time spans involved, it is very unlikely
that a conflict would arise between oil and
gas activities and dumping activities. If a
plan of exploration is received identifying the
surface location of a proposed well or wells,
we are confident that accommodation can be
reached between these competing uses in the
event they occur in the same time period. We
are also confident that if it is possible to
control dumping discharges sufficiently to
avoid moving ships in the SSF, it should be
possible to control dumping discharges to
avoid a stationary drilling unit or platform,

If you need further information in this «
regard, please contact the Minerals
Management Service Regional Director, Gulf
of Mexico OCS Region, Metairie, Louisiana,

Based on this letter, it appears that
DOI believes that oil and gas/ODMDS
use conflicts at the site are not likely.
Specifically, due to provisions afforded
by 30 CFR 250.32 requiring consideration
of “unreasonable interference with other
uses” and by 30 CFR 250.33 and 250.34
requiring a bathymetry map and
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seafloor/subsurface hazards analysis,
DOI believes that *“* * * itis not
necessary to constrain oil and gas lease
activity via a specific prohibition in the
lease agreement pertaining to placement
of drilling units and/or platforms.” Also,
due to the timing of exploration and
drilling events, use conflicts at the site
were felt to be “very unlikely." DOI
further indicated that if a plan of
exploration was received that identified
the surface locations of proposed wells,
“* * * we are confident that
accommodations can be reached
between these competing uses.”

~ EPA is encouraged by the DOI letter.
However, we wish to note that if use
conflicts should nevertheless arise, the
letter does not identify a mechanism for
accommodation. EPA therefore looks
toward DOI/MMS to take the lead as
mediator for conflict resolution of any
such possible conflicts among the oil
and gas leasee, disposal applicant, and
permitting agency. EPA also requests
that DOI/MMS at this time advise the
leasee of Pensacola Blocks 846 and 847
that an ODMDS is being permanently
designated in portions of these lease
blocks. EPA further wishes to note that
the letter does not specifically address
(unless part of 30 CFR Part 250) use
conflicts associated with ODMDS
monitoring, i.e., separating possible
environmental impacts attributable to
potential drilling structures from
ODMDS disposal material. EPA
therefore requests that consideration be
given to barge off-site removal of
effluents produced by drilling structures
(as opposed to on-site NPDES disposal)
and/or that directional drilling be
considered to maximize the distance
between the drilling structure and the
disposal area.

In addition to telephone coordination
between EPA and MMS, DOI, and the
Escambia County Florida Marine
Recreation Committee (MRC) during the
preparation period of this Final Rule,
telephone coordination with the State of
Florida (Tallahassee, FL), COE (Mobile
District and Panama City, FL) and the
U.S. Navy (Charleston, SC) also
occurred. Topics included artificial reef
permitting, oil and gas lease block/
ODMDS use conflicts, FEIS comment
letters, DOI's lease block comments on
the Proposed Rule, Final Rule
publication and designation schedule,
Final Rule development and/or artificial
reef use.

C. Coastal Zone Management
Coordination

EPA has determined that the
designation of the Pensacola (offshore)
ODMDS is consistent to the maximum
extent practicable with the Florida

Coastal Management Program and has
notified the State of Florida of this
determination. In a letter dated October
26, 1988, the State of Florida has
concurred in EPA's determination. EPA
has included its consistency
determination as Appendix | in the FEIS.

D. Endangered Species Coordination

Pursuant to section 7 of the
Endangered Species Act, coordination
with the National Marine Fisheries.
Service (NMFS) and the U.S. Fish and
Wildlife Service (FWS) was conducted
regarding this site designation relative
to adverse effects to any endangered
species under NMFS and FWS
jurisdiction. By letter to the U.S. Navy
dated February 18, 1987 (see FEIS, pg. 7-
6), the FWS concurred in the Navy's
determination that the Navy's Pensacola
Homeport Project would have no
adverse effect on Federally-listed
threatened or endangered species under
FWS jurisdiction in the Pensacola area.
Additional concurrence from FWS
specifically relating to the designation of
an ODMDS offshore Pensacola, Florida
was requested by EPA in a letter dated
September 13, 1988, and concurrence
was received by letter dated October 4,
1988. Also, the NMFS reaffirmed
concurrence in the COE's determination
that this site designation would have no
adverse effects on threatened or
endangered species under their
jurisdiction by letter dated December 14,
1987 (see FEIS, pg. 7-5). Verification that
this concurrence is relevant to the
designation and is still valid was
obtained by EPA during a telephone
conversation on September 1, 1988, with
Dr. Terry Henwood, Fisheries Biologist,
of the NMFS Southeast Regional Office
in St. Petersburg, Florida.

E. Site Designation

The Pensacola (offshore) ODMDS is
located approximately 11 statute miles
south of Pensacola Pass and occupies an
area of approximately six square statute
miles (2 x 3 mile rectangle). Water
depths range from approximately 65 to
80 feet. The Pensacola (offshore)
ODMDS proposed for final designation
is located entirely outside of Florida
State waters and is defined by the
following coordinates:
30°08'50"” N., 87°19'30" W.;
30°08'50" N., 87°16'30" W.;
30°07°05" N., 87°18'30" W.;
30°07'05" N., 87°19'30" W.

F. Regulatory Requirements

Pursuant to the Ocean Dumping
Regulations, 40 CFR Part 228, five
general criteria are used in the selection
and approval for continuing use of
ocean disposal sites. Sites are selected
to minimize interference with other

marine activities, to keep any temporary
perturbations by the disposal from
causing significant impacts outside the
disposal site, to permit effective
monitoring to detect any perturbations
from the disposal, and to detect any
adverse impacts at an early stage.
Where feasible, locations off the
Continental Shelf and other sites that
have been historically used are to be
chosen. If, at any time, disposal
operations at a site cause unacceptable
adverse impacts, EPA will take
appropriate measures to mitigate the
impact or terminate disposal at the site.
The disposal site conforms to the five
general criteria except for the preference
for historically-used sites and sites
located off the Continental Shelf, EPA
has determined, based on the
information presented in the EIS, that no
environmental benefit would be
obtained by selecting a site off the
Continental Shelf instead of the site in
this action. Also, in this case, the site
that has been historically used in the
area had already been permanently
designated by EPA as the Pensacola
(nearshore) ODMDS and is restricted to
disposal of suitable sandy dredged
material as defined earlier. A new
ODMDS at Pensacola was therefore
selected. This new Pensacola (offshore)
ODMDS, which is being permanently
designated in this action, will
compliment the existing Pensacola
(nearshore) ODMDS since it may be
used for disposal of suitable fine-grained
dredged material as defined earlier.

The general criteria are given in 40
CFR 228.5 of the EPA Ocean Dumping
Regulations, and 40 CFR 228.6 lists 11
specific criteria used in evaluating a
proposed disposal site to assure that the
general criteria are met. EPA
established these 11 criteria to
constitute an environmental assessment
of the impact of the site for disposal.
The characteristics of the Pensacola
(offshore) ODMDS were reviewed in the
Proposed Rule. Also, in this Final Rule
(Section B), some of the responses to the
FEIS, Proposed Rule, and follow-up
comment letters supplement or update
some of these 11 criteria, particularly
those concerning fisheries, recreation,
currents, amenities and mineral
extraction.

G. Site Management

Site management of the Pensacola
(offshore) ODMDS is the responsibility
of EPA and the COE. The COE issues
permits to all applicants for transport of
dredged material intended for ocean
disposal after compliance with
regulations is determined, and
undergoes a public review process for
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its own disposal actions; however, EPA
assumes overall responsibility for site
management.

Currently a Memorandum of
Understanding (MOU) between the
COE/South Atlantic Division and EPA/
Region IV is being developed and is to
establish a monitoring framework for
ODMDSs in the Region IV area, which is
to lead toward site-specific monitoring
plans for individual ODMDSs. In the
case of the Pensacola (offshore)
ODMDS, a proposed site-specific
monitoring plan and a proposed site
management plan are already developed
and presented in Appendices G and I,
respectively, of the FEIS. Since specifics
of these proposed plans are not
presented herein, the FEIS should be
consulted for such specifics. Plan
concepts presented in the FEIS include
an electronic verification system or
visual surveillance that will report
actual disposal information, sediment
mapping to determine distribution of
disposal material at the ODMDS,
construction of a horseshoe-shaped
berm within the ODMDS to help contain
disposal material, bathymetric
measurements to assess mounding of
disposal material, water quality
sampling and analysis of various
parameters, and benthic sampling and
analysis of sediments and benthos.

Some modifications of the proposed
plans presented in the FEIS are possible
as greater understanding of the site
develops. Substantive modifications
would be coordinated with appropriate
Federal and State agencies. For
example, revisions may be required
based on monitoring data results and
comparison of those data to the DIFID
dispersion model. Techniques may also
vary or be upgraded. These plans are
furthermore dependent on funding,
which is via an annual budget and is
therefore undetermined for each year. In
general, the existence, magnitude, and
implementation of the management and
monitoring plans for this site are
dependent upon funding, monitoring
data results, and coordination between
EPA, the U.S. Navy, the COE, the State
of Florida and/or other potential users
of the ODMDS. Nevertheless, EPA
believes that site plans are needed and
that the plans in the FEIS are reasonable
proposals for the Pensacola (offshore)
ODMDS.

If evidence of significant adverse
environmental effects outside the
Pensacola (offshore) ODMDS
boundaries is discovered, EPA will take
appropriate measures to mitigate the
impact or terminate disposal at the site.
Conversely, if monitoring results exhibit
no significant impact outside the

ODMDS boundaries, menitoring may be
discontinued or less frequent.

Related to site monitoring, EPA plans
to test for tributyltin (TBT) in sediment
samples from dredged material from
Pensacola Harbor that would be
projected for disposal at the ODMDS.

H. Action

The designation of the Pensacocla
(offshore) ODMDS as an EPA-approved
disposal site for suitable dredged
material is being published as Final
Rulemaking. Overall management of this
site is the responsibility of the Regional
Administrator of EPA/Region IV. The
EIS provides information indicating that
the ODMDS may appropriately be
designated for use.

It should be emphasized that if an
ocean disposal site is designated by
EPA, such a site designation does not
constitute EPA’s approval of dredging
projects or actual disposal of dredged
material at the site. Before ocean
disposal of dredged material at the site
may commence, EPA and the COE must
also evaluate the proposed dumping in
accordance with the criteria in 40 CFR
Part 227 of the Ocean Dumping
Regulations. In any case, EPA has the
right to disapprove the actual disposal,
if it determines that environmental
concerns under MPRSA have not been
met.

The Pensacola (offshore) ODMDS is
not restricted to disposal use by Federal
projects; private applicants may also
dispose of suitable dredged material at
the ODMDS ongce relevant regulations
have been satisfied. This site is
restricted, however, to disposal of
predominantly fine-grained dredged
material from the greater Pensacola,
Florida area that meets the Ocean
Dumping Criteria, but is not suitable for
beach nourishment or disposal in the
existing, EPA-designated Pensacola
(nearshore) ODMDS. The Pensacola
(nearshore) ODMDS is restricted to
suitable dredged material with a median
grain size of >0.125 mm and a
composition of <10% fines.

1. Regulatory Assessments

Under the Regulatory Flexibility Act,
EPA is required to perform a Regulatory
Flexibility Analysis for all rules which
may have a significant impact on a
substantial number of small entities.
EPA has determined that this action will
not have a significant impact on small
entities since the site designation will
only have the effect of providing a
disposal option for dredged material.
Consequently, this action does not
necessitate preparation of a Regulatory
Flexibility Analysis.

Under Executive Order 12291, EPA
must judge whether a regulation is
“major’ and therefore subject to the
requirement of a Regulatory Impact
Analysis. This action will not result in
an annual effect on the economy of $100
million or more, or cause any of the
other effects which would result in its
being classified by the Executive Order
as a “major" rule. Consequently, this
Final Rule does not necessitate
preparation of a Regulatory Impact
Analysis.

This Final Rule does not contain any
information collection requirements
subject to Office of Management and
Budget review under the Paperwork
Reduction Act of 1980, 44 U.5.C. 3501 et
seq.

This Final Rulemaking Notice for site
designation of the Pensacola (offshore)
ODMDS fills the same role as the
Record of Decision required under
regulations promulgated by the Council
on Environmental Quality for agencies
subject to NEPA.

List of Subjects in 40 CFR Part 228
Water pollution control.
Dated: March 10, 1989.

Joseph R. Franzmathes,

Acting Regional Administrator.
In consideration of the foregoing, Part

228 of Subchapter H of Chapter I of Title
40 is amended as set forth below.

PART 228—[AMENDED]

1. The authority citation for Part 228
continues to read as follows:

Authority: 33 U.S.C. 1412 and 1418.

2. Part 228 is amended by adding to
§ 228.12, paragraph (b)(72) to read as
follows:

§228.12 Delegation of management
authority for interim ocean dumping sites.
- - - Ll -

[b) * " »

(72) Pensacola, Florida; Ocean
Dredged Material Disposal Site—Region
IV, i.e. the Pensacola (offshore) Ocean
Dredged Material Disposal Site,

Location:
30°08'50" N.,
30°08'50" N.,

B7°19°30" W.;
87°16°30" W.;
30'07°05" N., 87°16'30" W.;
30°07'05" N., 87°19°'30" W.

Size: Approximately 6 square statute
miles.

Depth: Ranges from approximately 65
to 80 feet.

Primary Use: Dredged Material.

Period of Use: Continuing Use.

Restriction: Disposal is restricted to
predominantly fine-grained dredged
material from the greater Pensacola,
Florida area that meets the Ocean
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Dumping Criteria, but is not suitable for
beach nourishment or disposal in the
existing, EPA-designated Pensacola
f1ear shore) ODMDS. The Pensacola
(nearshore) ODMDS (§ 228.12(b)(48)) is
restricted to suitable dredged material
with a median grain size >0.125 mm and
a composition of <10% fines.

[FR Doc. 89-6303 Filed 3-16-89; 8:45 am]
BILLING CODE 8560-50-M

40 CFR Part 300
[FRL-3538-3]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of the deletion of the
New Castle Steel Site from the National
Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the New Castle Steel Site in New Castle,
Delaware from the National Priorities
List (NPL). The NPL is Appendix B to the
National Oil and Hazardous Substances
Contingency Plan (NCP) (40 CFR Part
300), which EPA promulgated pursuant
to section 105 of the Comprehensive
Environmental Response, Compensation
and Liability Act of 1980 (CERCLA), as
amended. EPA and the State of
Delaware have determined that all
appropriate fund-financed responses
under CERCLA have been implemented
and that no further cleanup by
responsible parties is appropriate.
Moreover, EPA and the State of
Delaware determined that remedial
actions conducted at the site to date
have been protective of public health,
welfare, and the environment.
EFFECTIVE DATE: March 17, 1989.

FOR FURTHER INFORMATION CONTACT:
Barbara Brown at (215) 597-8593,

For background information on the
site contact: Randy Sturgeon,
DELMARVA/DC/WV CERCLA
Remedial Enforcement Section (3HW16),
U.S. Environmental Protection Agency,
Region III, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107, (215)
597-0978.

SUPPLEMENTARY INFORMATION: The EPA
identifies sites that appear to present a
significant risk to public health, welfare
or the environment and maintains the
NPL as the list of those sites. Sites on
the NPL may be the subject of

Hazardous Substances Response Trust
Fund (Fund) financed remedial actions.
Any site deleted from the NPL remains
eligible for Fund-financed remedial
actions in the unlikely event that
conditions at the site warrant such
action. Section 300.66(c)(8) of the NCP
states that Fund-financed actions may
be taken at sites deleted from the NPL.

The site EPA deletes from the NPL is:
New Castle Steel Co., New Castle, New
Castle County, Delaware.

An explanation of the criteria for
deleting sites from the NPL was
presented in section II of the September
22,1988 Notice of Intent to Delete (53 FR
36869). A description of the site and how
it met the criteria for deletion was
presented in section IV of that notice.

The closing date for comments on the
Notice of Intent to Delete was October
24, 1988. The comment period was
reopened from January 30, 1989, to
February 13, 1989 (53 FR 4302) to provide
a full 30-day comment period on the
Notice of Intent to Delete. No comments
were received. Deletion of a site from
the NPL does not affect responsible
party liability or impede agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300

Hazardous waste.

PART 300—[AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: Section 105, Pub. L. 96-510, 94
Stat. 2764, 42 U.S.C. 9605 and sec. 311(c)(2),
Pub. L. 92-500, as amended, 86 Stat. 865, 33
U.S.C. 1321(c)(2); E.O. 12316, 46 FR 42237, E.O.
11735, 38 FR 21243.

Appendix B—[Amended]

2. The NPL, 40 CFR Part 300;
Appendix B, is amended as follows:

In Group 15 remove: New Castle Steel
Co. (Deemer Steel), New Castle, New
Castle County, Delaware.

The other entries will move up
accordingly. The NPL will reflect this
deletion in the next final update.

Dated: March 9, 1989
Stanley L. Laskowski,

Acting Regional Administrator.
[FR Doc. 83-8309 Filed 3-16-89; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 88-184; RM-6116]

Radio Broadcasting Services;
Coalinga, CA

AGENCY: Federal Communications
Commission
ACTION: Final rule.

SUMMARY: This document substitutes
Channel 261B for Channel 261A at
Coalinga, California, and modifies the
Class A permit of William L. Zawila for
Station KNGS(FM), as requested, to
specify operation on the higher class
channel, thereby providing that
community with its first wide coverage
area FM service. Reference coordinates
for Channel 261B at Coalinga are 36-00~
21 and 120-03-17. With this action, the
proceeding is terminated.

EFFECTIVE DATE: April 24, 1989.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order, MM Docket No. 88-184,
adopted February 14, 1989, and released
March 8, 1989. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting,

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§ 73.202, [Amended]

2. Section 73.202(b), the Table of FM
Allotments for California, is amended
by revising the entry for Coalinga, by
removing Channel 261A and adding
Channel 261B.

Federal Communications Commission

Karl Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 89-6340 Filed 3-16-89; 8:45 am]
BILLING CODE 6712-01-M
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Proposed Rules

Federal Register
Vol. 54, No. 51

Friday, March 17, 1989

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Office of the Secretary
7 CFR Part 1
Administrative Regulations; Privacy

Act Regulations

AGENCY: Office of the Secretary, USDA.

ACTION: Proposed rule with request for
comments.

SUMMARY: This proposed rule amends 7
CFR 1.122 by exempting two systems of
records from certain sections of the
Privacy Act of 1974 {5 U.S.C. 552a)
pursuant to 5 U.S.C. 552a(j}.

DATE: Comments must be received on or
before April 17, 1989.

ADDRESSES: Interested persons may
submit written comments to: Dianne
Drew, Assistant Inspector General for
Administration, Office of Inspector
General, USDA, Washington, DC 20250
(202-447-8915).

FOR FURTHER INFORMATION CONTACT:
Dianne Drew, Assistant Inspector
General for Administration, Office of
Inspector General, USDA, Washington,
DC 20250 (202-447-6915).
SUPPLEMENTARY INFGRMATION: 7 CFR
1.122 ig necessary to provide for
exemption of two Privacy Act systems
of records: "Intelligence Records,
USDA/OIG-2,” and “Investigative Files
and Subject/Title Index, USDA/OIG-3."
The exemptions are authorized by the
Privacy Act of 1974, 5 U.S.C. 552a(j}(2),
as amended. Amended systems notices
have been published in proposed form
elsewhere in today’s issue of the Federal
Register.

In accordance with 5 U.S.C. 552a(j)(2),
information maintained in the two
systems of records of OIG is exempt
from all provisions of the Privacy Act of
1974, 5 U.S.C. 552a, as amended, except
subsections (b), (c) (1) and {2), (e){(2) (A)
through (F), (e) (8), (7), (9), (10), and (11),
and (i), to the extent that information in
the systems pertains to criminal law
enforcement. This includes, but is not
limited to, information compiled for the

purpose of identifying criminal offenders
and alleged offenders and consisting of
identifying data and notations of arrests,
the nature and disposition of criminal
charges, sentencing, confinement,
release, and parole and probation
status; information compiled for the
purpose of a criminal investigation,
including reports of informants and
investigators, that is associated with an
identifiable individual; or reports of
enforcement of the criminal laws from
arrest or indictment through release
from supervision.

The disclosure of information
contained in the criminal investigative
files, including the names of persons or
agencies to whom the information has
been transmitted, would substantially
compromise the effectiveness of OIG
investigations. Knowledge of such
investigations could enable suspects to
take such action as is necessary to
prevent detection of criminal activities,
conceal or destroy evidence, or escape
prosecution. Disclosure of this
information could lead to the
intimidation of, or harm te, informants,
witnesses, and their families, and could
jeopardize the safety and well-being of
investigative and related personnel and
their families. The imposition of certain
restrictions on the manner in which
investigative information is collected,
verified, or retained would significantly
impede the effectiveness of OIG
investigatory activities, and in addition
could preclude the apprehension and
successful prosecution of persons
engaged in fraud or criminal activity.

Information in these systems is
maintained pursuant to official Federal
law enforcement and criminal
investigation functions of the Office of
Inspector General. The exemptions are
needed to maintain the integrity and
confidentiality of criminal
investigations, to protect individuals
from harm, and for the following
reasons:

(1) 5 U.S.C. 552a(c)(3) requires an
agency to make the accounting of each
disclosure of records available to the
individual named in the record at his/
her request. These accountings must
state the date, nature, and purpose of
each disclosure of a record and the
name and address of the recipient.
Accounting for each disclosure would
alert the subjects of an investigation to
the existence of the investigation and
the fact that they are subjects of the

investigation. The release of such
information to the subjects of an
investigation would provide them with
significant information concerning the
nature of the investigation, and could
seriously impede or compromise the
investigation, endanger the physical
safety of confidential sources,
witnesses, law enforcement personnel
and their families, and lead to the
improper influencing of witnesses, the
destruction of evidence, or the
fabrication of testimony.

(2) 5 U.S.C. 552a(c)(4) requires an
agency to inform any person or other
agency about any cerrection er notation
of dispute made by the agency in
accordance with subsection (d) of the
Act. Since these systems of records are
being exempted from subsection [d) of
the Act, concerning access to records,
this section is inapplicable to the extent
that these systems of records will be
exempted from subsection {d) of the Act.

(3) 5 US.C. 552a(d) reguires an agency
to permit an individual to gain access to
records pertaining to him/her, 1o request
amendment to such records, to request a
review of an agency decision not to
amend such records, and to contest the
information contained in such records.
Granting access to records in these
systems of records could inform the
subject of an investigation of an actual
or potential criminal violation of the
existence of that investigation, of the
nature and scope of the information and
evidence obtained as to his/her
activities, of the identity of confidential
sources, witnesses, and law
enforcement personnel, and could
provide information to enable the
subject to aveid detection or
apprehension. Granting access to such
information could seriously impede or
compromise an investigation, endanger
the physical safety of confidential
sources, witnesses, law enforcement
personnel and their families, lead to the
improper influencing of witnesses, the
destruction of evidence, or the
fabrication of testimony, and disclose
investigative technigues and procedures.
In addition, granting access to such
information could disclose classified,
security-sensitive, or confidential
business information and could
constitute an unwarranted invasion of
the personal privacy of others.

(4) 5 U.S.C. 552a(e)(1) requires each
agency to maintain in its records only
such information about an individual as
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is relevant and necessary to accomplish
a purpose of the agency required by
statute or by executive order of the
President. The application of this
provision could impair investigations
and law enforcement because it is not
always possible to detect the relevance
or necessity of specific information in
the early stages of an investigation.
Relevance and necessity are often
questions of judgment and timing, and it
is only after the information is evaluated
that the relevance and necessity of such
information can be established. In
addition, during the course of the
investigation, the investigator may
obtain information which is incidental to
the main purpose of the investigation
but which may relate to matters under
the investigative jurisdiction of another
agency. Such information cannot readily
be segregated. Furthermore, during the
course of the investigation, the
inyestigator may obtain information
concerning the violation of laws other
than those which are within the scope of
his/her jurisdiction. In the interest of
effective law enforcement, OIG
investigators should retain this
information, since it can aid in
establishing patterns of criminal activity
and can provide valuable leads for other
law enforcement agencies.

(5) 5 U.S.C. 552a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly from
the subject individual when the
information may result in adverse
determinations about an individual's
rights, benefits, and privileges under
Federal programs. The application of
this provision could impair
investigations and law enforcement by
alerting the subject of an investigation
of the existence of the investigation,
thereby enabling the subject to avoid
detection or apprehension, to influence
witnesses improperly, to destroy
evidence, or to fabricate testimony.
Moreover, in certain circumstances the
subject of an investigation cannot be
required to provide information to
investigators, and information must be
collected from other sources.
Furthermore, it is often necessary to
collect information from sources other
than the subject of the investigation to
verify the accuracy of the evidence
collected.

(6) 5 U.S.C. 552a(e)(3) requires an
agency to inform each person whom it
asks to supply information, on a form
that can be retained by the person, of
the authority under which the
information is sought and whether
disclosure is mandatory or voluntary; of
the principal purposes for which the
information is intended to be used; of

the routine uses which may be made of
the information; and of the effects on the
person, if any, of not providing all or any
part of the requested information. The
application of this provision could
provide the subject of an investigation
with substantial information about the
nature of that investigation, which could
interfere with the investigation.
Moreover, providing such a notice to the
subject of an investigation could
seriously impede or compromise an
undercover investigation by revealing its
existence and could endanger the
physical safety of confidential sources,
witnesses, and investigators by
revealing their identities.

(7) 5 U.S.C. 552a(e){4)(C) and (H)
require an agency to publish a Federal
Register notice concerning its
procedures for notifying an individual,
at his/her request, if the system of
records contains a record pertaining to
him/her, how to gain access to such a
record, and how to contest its content.
Since these systems of records are being
exempted from subsection (f) of the Act,
concerning agency rules, and subsection
{d) of the Act, concerning access to
records, these requirements are
inapplicable to the extent that these
systems of records will be exempted
from subsection (f) and (d) of the Act.
Although the systems would be exempt
from these requirements, OIG has
published information concerning its
notification, access, and contest
procedures because, under certain
circumstances, OIG could decide it is
appropriate for an individual to have
access to all or a portion of his/her
records in these systems of records.

(8) 5 U.S.C. 552a(e)(4)(I) requires an
agency to publish a Federal Register
notice concerning the categories of
sources of records in the system of
records. Exemption from this provision
is necessary to protect the
confidentiality of the sources of
information, to protect the privacy and
physical safety of confidential sources
and witnesses, and to avoid the
disclosure of investigative techniques
and procedures. Although the systems
will be exempt from this requirement,
OIG has published such a notice in
broad generic terms.

(9) 5 U.S.C. 552a(e)(5) requires an
agency to maintain its records with such
accuracy, relevance, timeliness, and
completeness as is reasonably
necessary to assure fairness to the
individual in making any determination
about the individual. Since the Act
defines “maintain” to include the
collection of information, complying
with this provision could prevent the
collection of any data not shown to be

accurate, relevant, timely, and complete
at the moment it is collected. In
collecting information for criminal law
enforcement purposes, it is not possible
to determine in advance what
information is accurate, relevant, timely,
and complete. Facts are first gathered
and then placed into a logical order to
prove or disprove objectively the
criminal behavior of an individual.
Material which seems unrelated,
irrelevant, or incomplete when collected
can take on added meaning or
significance as the investigation
progresses. The restrictions of this
provision could interfere with the
preparation of a complete investigative
report, thereby impeding effective law
enforcement.

(10) 5 U.S.C. 552a(e)(8) requires an
agency to make reasonable efforts to
serve notice on an individual when any
record on such individual is made
available to any person under
compulsory legal process when such
process becomes a matter of public
record. Complying with this provision
could prematurely reveal an ongoing
criminal investigation to the subject of
the investigation.

(11) 5 U.S.C. 552a(f){1) requires an
agency to promulgate rules which shall
establish procedures whereby an
individual can be notified in response to
his/her request if any system of records
named by the individual contain a
record pertaining to him/her. The
application of this provision could
impede or compromise an investigation
or prosecution if the subject of an
investigation were able to use such rules
to learn of the existence of an
investigation before it could be
completed. In addition, mere notice of
the fact of an investigation could inform
the subject and others that their
activities are under or may become the
subject of an investigation and could
enable the subjects to avoid detection or
apprehension, to influence witnesses
improperly, to destroy evidence, or to
fabricate testimony. Since these systems
would be exempt from subsection (d) of
the Act, concerning access to records,
the requirements of subsection (f}(2)
through (5) of the Act, concerning
agency rules for obtaining access to
such records, are inapplicable to the
extent that these systems of records will
be exempted from subsection (d) of the
Act. Although these systems would be
exempt from the requirements of
subsection (f) of the Act, OIG has
promulgated rules which establish
Agency procedures because, under
certain circumstances, it could be
appropriate for an individual to have

1
i
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access to all or a portion of his/her
records in these systems of records.

(12) 5 U.S.C. 552a(g) provides for civil
remedies if an agency fails to comply
with the requirements concerning access
to records under subsections (d) (1) and
(3) of the Act; maintenance of records
under subsection (e)(5) of the Act; and
any other provision of the Act, or any
rule promulgated thereunder, in such a
way as to have an adverse effect on an
individual. Since these systems of
records would be exempt from
subsections (c)(3) and (4), {d). (e)(1). (2).
(3), and (4)(G) and (H), (e)(1) through (5)
and (8), and (f) of the Act, the provisions
of subsection (g) of the Act would be
inapplicable to the extent that these
systems of records will be exempted
from those subsections of the Act.

Under 5 U.S.C. 552a(j)(2), the head of
any agency may by rule exempt any
system of records within the agency
from certain provisions of the Privacy
Act of 1974, if the system of records is
maintained by an agency or component
thereof which performs as its principal
function any activity pertaining to the
enforcement of criminal laws and which
consists of:

(1) Information compiled for the
purpose of identifying individual
criminal offenders and alleged offenders
and consisting only of identifying data
and notations of arrests, the nature and
disposition of criminal charges,
sentencing, confinement, release, and
parole and probation status;

(2) Information compiled for the
purpose of a criminal investigation,
including reports of informants and
investigators, and associated with an
identifiable individual; or

(3) Reports identifiable to an
individual compiled at any stage of the
process of enforcement of the criminal
laws from arrest or indictment through
release from supervision.

USDA/OIG-2 and USDA/OIG-3
contain information of the type
described above and are maintained by
the Office of Inspector General, a
component of USDA which performs as
one of its principal functions activities
pertaining to the enforcement of
criminal laws. Authority for the criminal
law enforcement activities of the Office
of Inspector General is the Inspector
General Act of 1978, 5 U.S.C. app. 3.
That legislation authorizes the Office of
Inspector General to conduct
investigations relating to programs and
operations of the Department of
Agriculture.

This proposed rule has been reviewed
under Departmental Regulations 1512-1
and Executive Order No. 12291 and has
been determined not to be a "major
rule” since it will not have an annual

effect on the economy of $100 million or
more.

In addition, it has been determined
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 7 CFR Part 1

Privacy Act.

For the reasons set out in the
preamble, it is proposed to amend 7
CFR, Subtitle A, Part 1, Subpart G, as
follows:

PART 1—ADMINISTRATIVE
REGULATIONS

Subpart Q—Pﬂvacy Act Regulations

1. The authority citation for Subpart G
continues to read as follows:

Authority: 5 US.C. 552a.

2. Section 1.122 would be added as
follows:

§ 1.122 General exemptions.

Pursuant to 5 U.S.C. 552a(j), the
systems of records (or portions thereof)
maintained by agencies of USDA
identified below are exempted from the
provisions of 5 U.S.C. 552a, except
subsections (b), (c)(1) and (2), (e)(4)(A)
through (F), (€)(8), (7), (9). (10), and (11),
and (i).

Office of Inspector General.

Intelligence Records, USDA/OIG-2.

Investigative Files and Subject/Title Index,
USDA/OIG-3.

Done this 13th day of March 1989, at
Washington, DC.

Clayton Yeutter,

Secretary.

[FR Doc. 89-8301 Filed 3-16-89; 8:45 am]
BILLING CODE 3410-23-M

Agricultural Marketing Service

7 CFR Part 1005
[Docket No. AO-388-A1; DA-88-123]

Milk in the Carolina Marketing Area;
Notice of Hearing on Proposed
Marketing Agreement and Order

AGENCY: Agricultural Marketing
Service, USDA.

ACTION: Notice of public hearing on
proposed rulemaking.

SUMMARY: This hearing is being held to
consider a proposed milk order that
would regulate the handling of milk in
an area designated as the Carolina
marketing area. Ten dairy farmer
organizations representing about 90
percent of the dairy farmers who market
their milk at fluid milk plants located in
North Carolina and South Carolina

requested the proposed order. The
marketing area of the proposed order
would include the States of North
Carolina and South Carolina.
Proponents contend that a milk order is
needed to establish and maintain
orderly marketing conditions and an
effective pricing regulation for the
marketing of milk in the area. The texts
of the proposals to be considered are set
forth in this document.

DATE: The hearing will convene at 1:30
p.m., on April 17, 1989,

ADDRESS: The hearing will be held at the
Ramada Inn South-Airport, 515 Clanton
Road, Charlotte, North Carolina 28217,
(704) 527-3000.

FOR FURTHER INFORMATION CONTACT:
Robert F. Groene, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2968, South
Building, P.O. Box 96456, Washington,
DC 20090-8456, (202) 447-2089.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Parts 556 and 557 of Title 5
of the United States Code and, therefore,
is excluded from the requirements of
Executive Order 12291,

Notice is hereby given of a public
hearing to be held at the Ramada Inn
South-Airport, 515 Clanton Road,
Charlotte, North Carolina 28217, (704)
527-3000, beginning at 1:30 p.m., on April
17, 1989, with respect to proposed
amendments to the tentative marketing
agreement and to the order regulating
the handling of milk in the Carolina
marketing area.

The hearing is called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR Part 900).

The purpose of the hearing is to:

(a) Receive evidence with respect to
the economic and marketing conditions
which relate to the proposed marketing
agreement and order, hereinafter set
forth, and any appropriate modifications
thereof;

(b) Determine whether the handling of
milk in the area proposed for regulation
is in the current of interstate or foreign
commerce or directly burdens, obstructs,
or affects interstate or foreign
commerce;

(c) Determine whether there is need
for a marketing agreement or order
regulating the handling of milk in the
area; and

(d) Determine whether the proposed
marketing agreement and order or
appropriate modifications thereof will
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tend to effectuate the declared policy of
the Act.

Actions under the Federal milk order
program are subject to the Regulatory
Flexibility Act (Pub. L. 96-354). This Act
seeks to ensure that, within the statutory
authority of a program, the regulatory
and information requirements are
tailored to the size and nature of small
businesses. For the purposes of the Act,
a dairy farm is a “small business" if it
has an annual gross revenue of less than
$500,000, and a dairy products
manufacturer is a ‘‘small business” if it
has fewer than 500 employees. Most
parties subject to a milk order are
considered as a small business.
Accordingly, interested parties are
invited to present evidence on the
probable regulatory and informational
impact of the hearing proposals on small
businesses. Also, parties may suggest
modifications of these proposals for the
purpose of tailoring their applicability to
small businesses.

List of Subjects in 7 CFR Part 1005

Milk marketing orders, Milk, Dairy
products.

PART 1005—{AMENDED]

The authority citation for 7 CFR Part
1005 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

The proposed amendments, as set
forth below, have not received the
approval of the Secretary of Agriculture.
Proposed by Coble Dairy Cooperative,
Inc.; Edisto Milk Producers Assn.;
Dairymen, Inc.; Palmetto Milk Producers
Assn.; Carolina-Virginia Milk Producers
Assn.; Capitol Area Milk Producers
Assn.; Sumter Dairies, Inc.; East
Carolina Milk Producers; Dairy Farmers,
Inc.; and Southern Milk Sales: Proposal
No. 1:

General Provisions

§ 1005.1 General provisions.

The terms, definitions, and provisions
in Part 1000 of this chapter are hereby
incorporated by reference and made a
part of this order.

Definitions
§ 1005.2 Carolina marketing area.

The "Carolina marketing area”,
hereinafter called the “marketing area”,
means all the territory within the
boundaries of the following counties,
including all waterfront facilities
connected therewith and all territory
occupied by government (municipal,
State or Federal) reservations,
installations, institutions, or other
similar establishments if any part

thereof is within any of the listed
counties:

(a) Northwestern Zone, North
Carolina counties of Alexander,
Alleghany, Ashe, Avery, Buncombe,
Burke, Caldwell, Cherokee, Clay,
Graham, Haywood, Henderson, Jackson,
McDowell, Macon, Madison, Mitchell,
Rockingham, Stokes, Surry, Swain,
Transylvania, Watauga, Wilkes, Yadkin,
and Yancey.

(b) Base Zone. North Carolina
counties of Alamance, Anson, Cabarrus,
Caswell, Catawba, Chatham, Cleveland,
Davidson, Davie, Durham, Forsyth,
Franklin, Gaston, Granville, Guilford,
Halifax, Iredell, Lee, Lincoln,
Mecklenberg, Montgomery, Moore,
Nash, Northampton, Orange, Person,
Polk, Randolph, Richmond, Rowan,
Rutherford, Stanly, Union, Vance, Wake,
and Warren.

South Carolina counties of Abbeville,
Anderson, Cherokee, Chester,
Greenville, Greenwood, Lancaster,
Laurens, McCormick, Oconee, Pickens,
Spartanburg, Union, and York.

(c) Southeastern Zone: North Carolina
counties of Beaufort, Bertie, Bladen,
Brunswick, Camden, Carteret, Chowan,
Columbus, Craven, Cumberland,
Currituck, Dare, Duplin, Edgecombe,
Gates, Greene, Harnett, Hertford, Hoke,
Hyde, Johnston, Jones, Lenoir, Martin,
New Hanover, Onslow, Pamlico,
Pasquotank, Pender, Perquimans, Pitt,
Robeson, Sampson, Scotland, Tyrrell,
Washington, Wayne, and Wilson.

South Carolina counties of Aiken,
Bamberg, Barnwell, Calhoun,
Chesterfield, Clarendon, Darlington,
Dillon, Edgefield, Fairfield, Florence,
Georgetown, Horry, Kershaw, Lee,
Lexington, Marion, Marlboro, Newberry,
Orangeburg, Richland, Saluda, Sumter,
and Williamsburg.

(d) Southern Zone: South Carolina
counties of Allendale, Beaufort,
Berkeley, Charleston, Colleton,
Dorchester, Hampton, and Jasper.

§1005.3 Route disposition.

“Route disposition” means a delivery
to a retail or wholesale outlet (except to
a plant) either direct or through any
distribution facility (including
disposition from a plant store, vendor or
vending machine) of a fluid milk product
classified as Class I milk.

§ 1005.4 Plant.

"Plant” means the land, buildings,
facilities, and equipment constituting a
single operating unit or establishment at
which milk or milk products, including
filled milk, are received, processed, or
packaged. Separate facilities without
stationary storage tanks that are used
only as a reload point for transferring

bulk milk from one tank truck to another
or separate facilities used only as a
distribution point for storing packaged
fluid milk products in transit for route
disposition shall not be a plant under
this definition.

§ 1005.5 [Reserved]
§ 1005.6 [Reserved]

§ 1005.7 Pool plant.

Except as provided in paragraph (d) of
this section, “pool plant” means:

(a) A plant that is approved by a duly
constituted regulatory agency for the
processing or packaging of Grade A milk
and from which during the month there
is:

(1) Route disposition, except filled
milk, in the marketing area is not less
than 15 percent of its total route
disposition, except filled milk, during the
month; and

(2) The total quantity of fluid milk
products, except filled milk, disposed of
in Class I is not less than 60 percent in
each of the months of August through
November and January and February,
and 40 percent in each of the other
months, of the total quantity of fluid
milk products, except filled milk,
physically received at such plant or
diverted therefrom pursuant to § 1005.13.
The applicable percentage in this
subparagraph may be increased or
decreased up to 10 percentage points by
the Director of the Dairy Division if the
Director finds such revision is necessary
to effect a similar adjustment pursuant
to § 10005.13(e)(3). Before making such a
finding, the Director shall investigate the
need for revision either at the Director's
own initiative or at the request of
interested persons. If the investigation
shows that a revision might be
appropriate, the Director shall issue a
notice stating that the revision is being
congidered and invite data, views, and
arguments.

(b) A plant, other than a plant
described in paragraph (a) of this
section, from which fluid milk products,
except filled milk, are shipped to pool
plants pursuant to paragraph (a) of this
section. Such shipments must equal not
less than 60 percent in each of the
months of August through November
and January and February, and 40
percent in each of the other months, of
the total quantity of milk approved by a
duly constituted regulatory agency for
fluid consumption that is received
during the month from dairy farmers
(including producer milk diverted from
the plant pursuant to § 1005.13 but
excluding milk diverted to such plant)
and handlers described in § 1005.9(c).
The operator of such plant may include
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milk diverted from such plant to plants
described in paragraph (a) of this
section as qualifying shipments in
meeting up to one-half of the required
shipments. The applicable shipping
percentage of this paragraph may be
increased or decreased up to 10
percentage points by the Director of the
Dairy Division if the Director finds such
revision is necessary to obtain needed
shipments or to prevent uneconomic
shipments. Before making such a
finding, the Director shall investigate the
need for revision either at the Director's
own initiative or at the request of
interested persons. If the investigation
shows that a revision might be
appropriate, the Director shall issue a
notice stating that the revision is bei
considered and invite data, views, an
arguments.

(c) A plant that is operated by a
cooperative association if pool plant
status under this paragraph is requested
for such plant by the cooperative
association and during the month 60
percent or more of the producer milk of
members of such cooperative
association, excluding such milk that is
received at or diverted from pool plants
described in paragraph (b) of this
section but including milk delivered by
such cooperative as a handler described
in § 1005.9(c), is delivered directly from
their farms to pool plants described in
paragraph (a) of this section or is
transferred to such plants as a bulk fluid
milk product from the plant of the
cooperative association, subject to the
following conditions:

(1) The plant does not qualify as a
pool plant under paragraph (a) or (b) of
this section or under the provisions of
another Federal order applicable to a
distributing plant or a supply plant; and

{2) The plant is approved iy a duly
constituted regulatory agency to handle
milk for fluid consumption.

(d) The term “pool plant” shall not
apply to the following plants:

(1) A producer-handler plant;

(2) A governmental agency plant;

(3) A plant qualified pursuant to
paragraph (a) of this section which also
meets the pooling requirements of
another Federal order and from which
there is a greater quantity of route
disposition, except filled milk, during the
month in such other Federal order
marketing area than in this marketing
area; and

(4) A plant qualified pursuant to
paragraph (b) of this section which also
meets the pooling requirements for the
month under another Federal order.

§ 10058 Nonpool plant.
“Nonpool plant” means any milk or
filled milk receiving, manufacturing, or

processing plant other than a pool plant.
The following categories of nonpool
plants are further defined as follows:

(a) “Other order plant” means a plant
that is fully subject to the pricing and
pooling provisions of another order
issued pursuant to the Act.

(b) “Producer-handler plant"” means a
plant operated by a producer-handler as
defined in any order (including this part)
issued pursuant to the Act.

(c) "Partially regulated distributing
plant” means a nonpool plant that is not
a producer-handler plant, a
governmental agency plant or an other
order plant and from which there is
route disposition in consumer-type
packages or dispenser units in the
marketing area during the month.

(d) “U ated supply plant” means
a nonpool plant that is not a producer-
handler plant, a governmental agency
plant or an other order plant and from
which fluid milk products are shipped to
a pool plant.

(e) “Governmental agency plant"
means a plant operated by a
governmental agency from which fluid
milk products are distributed in the
marketing area. Such plant shall be
exempt from all provisions of this part.

(f) “Exempt plant” means a producer-
handler plant that has monthly route
disposition of 150,000 pounds or less.
Such plant shall be exempt from the
pricing and pooling provisions of this
order. However, such plant must file
periodic reports as prescribed by the
market administrator to enable
determination of the exempt status of
such plant.

§ 10059 Handler.

“Handler" means:

(a) Any person in his capacity as the
operator of one or more pool plants;

(b) Any cooperative association with
respect to milk of such producers
diverted to nonpool plants for the
account of such association pursuant to
§ 1005.13, excluding the milk of »
producers diverted by the association as
a handler pursuant to paragraph (a) of
this section;

(c) Any cooperative association with
respect to milk excluding the milk of
producers diverted to pool plants by the
association as a handler pursuant to
paragraph (a) of this section, that it
receives for its account from the farm of
a producer for delivery to a pool plant or
another handler, in a tank truck owned
and operated by, or under the control of,
such cooperative association, unless
both the cooperative association and the
operator of the pool plant notify the
market administrator prior to the time
that such milk is delivered to the pool
plant that the plant operator will be the

handler of such milk and will purchase
such milk on the basis of weights
determined from farm bulk tank
samples. Milk for which the cooperative
association is the handler pursuant to
this paragraph shall be deemed to have
been received by the cooperative
association at the location of the pool
plant to which such milk is delivered:

(d) Any person who operates a
partially regulated distributing plant;

(e) A producer-handler;

(f) Any person who operates an other
order plant described in § 1005.7(d) (3)
or (4); and

(g) Any person who operates an
exempt plant described in § 1005.8(f).

§ 1005.10 Producer-handier.

“Producer-handler” means a person
who is engaged in the production of milk
and also operates a plant from which
during the month fluid milk products,
except filled milk, are disposed of only
direct to consumers through home
delivery retail routes or through a retail
store located on the same property as
the plant, and who has been so
designated by the market administrator
upon his determination that all of the
requirements of this section have been
met, and that none of the conditions
therein for cancellation of such
designation exists. All designations
shall remain in effect until canceled
pursuant to paragraph (c) of this section.

(a) Requirements for designation.

(1) The producer-handler has and
exercises (in his capacity as a handler)
complete and exclusive control over the
operation and management of a plant at
which he handles and processes milk
received from his milk production
resources and facilities (designated as
such pursuant to paragraph (b)(1) of this
section), the operation and management
of which are under the complete and
exclusive control of the producer-
handler (in his capacity as a dairy
farmer).

(2) The producer-handler neither
receives at his designated milk
production resources and facilities nor
receives, handles, processes or
distributes at or through any of his milk
handling, processing or distributing
resources and facilities (designated as
such pursuant to paragraph (b)(2) of this
section) milk products for reconstitution
into fluid milk products, or fluid milk
products derived from any sources other
than:

(i) His designated milk production
resources and facilities,

(ii) Pool plants within the limitation
specified in paragraph (c)(2) of this
section, or
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(iii) Nonfat milk solids which are used
to fortify fluid milk products.

(3) The producer-handler is neither
directly nor indirectly associated with
the business or management of, nor has
a financial interest in another handler's
operation; nor is any other handler so
associated with the producer-handler's
operation.

(4) The producer-handler is neither
directly nor indirectly associated with
the business or management of, nor has
a financial interest in another producer's
operation (in this or any other Federal
order).

(5) Designation of any person as a
producer-handler following a
cancellation of his prior designation
shall be preceded by performance in
accordance with paragraphs (a) (1), (2),
(3) and (4) of this section for a period of
one (1) month.

(b) Resources and facilities.
Designation of a person as a producer-
handler shall include the determination
and designation of the milk production,
handling, processing and distributing
resources and facilities, all of which
shall be deemed to constitute an
integrated operation, as follows:

(1) As milk production resources and
facilities: All resources and facilities
(milking herd(s), buildings housing such
herd(s), and the land on which such
buildings are located) used for the
production of milk;

(i) Which are directly, indirectly or
partially owned, operated or controlled
by the producer-handler;

(ii) In which the producer-handler in
any way has an interest including any
contractual arrangement; and

(iii) Which are directly, indirectly or
partially owned, operated or controlled
by any partner or stockholder of the
producer-handler.

(2) As milk handling, processing and
distribution resources and facilities: All
resources and facilities (including store
outlets) used for handling, processing
and distributing any fluid milk products:

(i) Which are directly, indirectly or
partially owned, operated or controlled
by the producer-handler; or

(ii) In which the producer-handler in
any way has an interest including any
contractual arrangement, or with respect
to which the producer-handler directly
or indirectly exercises any degree of
management or control.

(c) Cancellation. The designation as a
producer-handler shall be canceled
under any of the conditions set forth in
paragraphs (c) (1) and (2) of this section
or upon determination by the market
administrator that any of the
requirements of paragraphs (a) (1), (2),
(3) or (4) of this section are not
continuing to be met. Such cancellation

is to apply to any month in which the
requirements are not met, or the
conditions for cancellation occurred.

(1) Milk from the designated milk
production resources and facilities of
the producer-handler is delivered in the
name of another person as producer
milk to another handler under this or
any other Federal order.

(2) The producer-handler handles fluid
milk products derived from sources
other than the designated milk
production facilities and resources, with
the exception of purchases from pool
plants in the form of fluid milk products
which do not exceed the lessor of five
(5) percent of his Class I disposition
during the month or 5,000 pounds.

(d) Public announcement. The market
administrator shall publicly announce
the name, plant location and farm
location(s) of any persons designated as
producer-handlers, of those whose
designations have been canceled and
the effective dates of producer-handler
status or loss of producer-handler status
for each.

(e) Burden of establishing and
maintaining producer-handler status,
The burden rests upon the handler who
is designated as a producer-handler to
establish through records required
pursuant to section § 1000.5 of this
chapter that the requirements set forth
in paragraph (a) of this section have
been and are continuing to be met, and
that the conditions set forth in
paragraph (c) of this section for
cancellation of designation do not exist.

§ 1005.11 [Reserved]

§ 1005.12 Producer.

(a) Except as provided in paragraph
(b) of this section, “producer” means
any person who produces milk approved
by a duly constituted regulatory agency
for fluid consumption, which milk is:

(1) Received at a pool plant directly
from such person;

(2) Received by a handler described in
§ 1005.9(c); or

(3) Diverted from a pool plant in
accordance with § 1005.13.

(b) “Producer” shall not include:

(1) A producer-handler as described in
any order (including this part) issued
pursuant to the Act;

(2) A governmental agency operating
a plant exempt pursuant to § 1005.8(e);

(3) Any person with respect to milk
produced by such person which is
diverted to a pool plant from an other
order plant if the other order designates
such person as a producer under that
order and such milk is allocated to Class
I or Class III utilization pursuant to
§ 1005.44(a)(8)(iii) and the corresponding
step of § 1005:44(b); and

(4) Any person with respect to milk
produced by such person which is
reported as diverted to an other order
plant if any portion of such person’s
milk so moved is assigned to Class I
under the provisions of such other order;
and

(5) Any person that delivers milk to or
receives milk from a producer-handler
or an exempt handler specified in
§ 1005.8(f), or who has disposition of
fluid milk products to consumers at the
farm in excess of 110 pounds per day
during the month.

§ 1005.13 Producer milk.

“Producer milk” means the skim milk
and butterfat contained in milk of a
producer that is:

(a) Received at a pool plant directly
from such producer by the operator of
the plant, excluding such milk that is
diverted from another pool plant;

(b) Received by a handler described
in § 1005.9(c);

(c) Diverted from a pool plant for the
account of the handler operating such
plant to another pool plant;

(d) Diverted from a pool plant to a
nonpool plant (other than a producer-
handler plant) for the account of the
handler described in § 1005.9 (a) or (b)
subject to the following conditions:

(1) A producer’s milk shall be eligible
for diversion to a nonpool plant during
any month in which such producer's
milk is physically received at a pool
plant as follows:

(i) In any month of July through
February, ten days’ production;

(ii) In any month of March through
June, four days’ production.

(2) During each of the months of July
through November and January and
February, the total quantity of milk
diverted by a cooperative association
shall not exceed one-fourth of the
producer milk that such cooperative
caused that month to be delivered to or
diverted from such pool plants;

(3) A handler described in § 1005.9(a)
that is not a cooperative association
may divert for its account any milk that
is not under the control of a cooperative
association that diverts milk during the
month pursuant to paragraph (d)(2) of
this section. The total quantity of milk
so diverted shall not exceed one-fourth
of the milk that is physically received at
or diverted from pool plants as producer
milk of such handler in each month of
July through November and January and
February;

(4) Any milk diverted in excess of the
limits prescribed in paragraphs (c) (3)
and (4) of this section shall not be
producer milk. The diverting handler
shall designate the dairy farmer
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deliveries that shall not be producer
milk. If the handler fails to make such
designation, no milk diverted by such
handler pursuant to this paragraph shall
be producer milk;

{5) To the extent that it would result in
nonpool status for the pool plant from
which diverted, milk diverted for the
account of a cooperative association
from the pool plant of ancther handler
shall not be producer milk;

(6) The cooperative association shall
designate the dairy farmer deliveries
that are not producer milk pursuant to
paragraph (d)(5) of this section. If the
diverting handler fails to make such
designation, no milk diverted by such
handler shall be producer milk; and

(e) Milk diverted pursuant to
paragraph (c) or (d] of thig section shall
be priced at the location of the plant to
which diverted.

§ 1005.14 Other source milk.

“Other source milk" means all skim
milk and butterfat contained in or
represented by:

(a) Receipts of fluid milk products and
bulk products specified in § 1005.40(b)(1)
from any source other than producers,
handlers described in § 1005.9(c), or peol
plants;

(b) Receipts in packaged form from
other plants of products specified in
§ 1005.40(b)(1);

(c] Products (other than fluid milk
products, products specified in
§ 1005.40(b)(1), and products produced
at the plant during the same month]
from any source which are reprocessed,
converted into, or combined with
another product in the plant during the
month; and

(d) Receipts of any milk product (other
than a fluid milk product or a product
specified in § 1005.40{b](1]) for which
the handler fails to establish a
disposition.

§ 1005.15 Fluid milk product.

(a) Except as provided in paragraph
(b) of this section, “fluid milk product”
means any of the following products in
fluid or frozen form: Milk, skim milk,
lowfat milk, milk drinks, buttermilk,
filled milk, and milkshake and ice milk
mixes containing less than 20 percent
total solids, including any such products
that are flavored, cultured, modified
with added nonfat milk solids,
concentrated (if in a consumer-type
package), or reconstituted.

(b) The term “fluid milk product” shall
not include:

(1) Evaporated or condensed milk
(plain or sweetened), evaporated or
condensed skim milk (plain or
sweetened), formulas especially
prepared for infant feeding or dietary

use that are packaged in hermetically
sealed glass or all-metal containers, any
produet that contains by weight less
than 6.5 percent nonfat milk solids, and
whey; and

(2) The quantity of skim milk in any
modified product specified in paragraph
(a) of this section that is in excess of the
quantity of skim milk in an equal volume
of an unmodified product of the same
nature and butterfat content.

§ 1005.16 Fluid cream product.

“Fluid cream product” means cream
(other than plastic cream or frozen
cream}, 8Our cream, or a mixture
(including a cultured mixture) of eream
and milk or skim milk containing 9
percent or more butterfat, with or
without the addition of other
ingredients.

§ 1005.17 Filled milk.

“Filled milk" means any combination
of nonmilk fat (or oil] with skim milk
(whether fresh, cultured, reconstituted,
or modified by the addition of nonfat
milk solids), with or without milkfat, se
that the product (including stabilizers,
emulsifiers, or flavering] resembles milk
or any other fluid milk product, and
contains less than 6 percent nonmilk fat
(or oil).

§ 1005.18 Cooperative assoclation.

“Cooperative association” means any
cooperative marketing association of
producers which the Secretary
determines after application by the
associatiom:

(a) To be qualified under the
provisions of the Act of Congress of
February 18, 1922, as amended, known
as the "Capper-Volstead Act”; and

(b) To have and be exercising full
authority in the sale of milk of its
members.

§ 1005.19 [Reserved]

§ 1005.20 Product prices.

The following product prices shall be
used in calculating the basic Class H
formula price pursuant to § 1005.51a:

(a) Buiter price. "Butter price™ means
the simple average, for the first 15 days
of the month, of the daily prices per
pound of Grade A (92-score} butter. The
prices used shall be those of the Chicago
Mercantile Exchange as reported and
published weekly by the Dairy Division,
Agricultural Marketing Service. The
average shall be computed by the
Director of the Dairy Division, using the
price reported each week as the daily
price for that day and for each following
work-day until the next price is
reported. A work-day is each Monday
through Priday, except national
holidays. For any week that the

Exchange does not meet to establish a
price, the price for the following week
shall be the last price that was
established.

(b) Cheddar cheese price. "Cheddar
cheese price"” means the simple average,
for the first 15 days of the month, of the
daily prices per pound of cheddar
cheese in 40-pound blocks. The prices
used shall be those of the National
Cheese Exchange (Green Bay, WI}, as
reported and published weekly by the
Dairy Division, Agricultural Marketing
Service. The average shall be computed
by the Director of the Dairy Division,
using the price reported each week as
the daily price for that day and for each
following work-day until the next price
is reported. A work-day is each Monday
through Friday except national holidays.
For any week that the Exchange does
not meet to establish a price, the price
for the following week shall be the last
price that was established.

(c) Nonfat dry milk price. “Nonfat dry
milk price” means the simple average,
for the first 15 days of the month, of the
daily prices per pound of nonfat dry
milk, which average shall be computed
by the Director of the Dairy Division as
follows:

(1) The prices used shall be the prices
(using the midpoint of any price range as
one price) of high heat, low heat and
Crade A nonfat dry milk, respectively,
for the Central States ion area,
as reported and published weekly by the
Dairy Division, Agricultural Marketing
Service,

(2) For each week, determine the
simple average of the prices reported for
the three types of nonfat dry milk. Such
average shall be the daily price for the
day that such prices are reported and for
each preceding work-day until the day
such prices were previously reported. A
work-day is each Monday through
Friday except national holidays.

(3) Add the prices determined in
paragraph (c}(2) of this section for the
first 15 days of the month and divide by
the number of days for which there is a
daily price.

Handler Reports
§ 1005.30 Reports of receipts and
utilization.

On or before the sixth day after the
end of each month, each handler shall
report for such month to the market
administrator, in the detail and on the
forms prescribed by the market
administrator, as follows:

(a) Each handler, with respect to each
of its pool plants, shall report the
quantities of skim milk and butterfat
contained in or represented by:
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(1) Receipts of producer milk,
including producer milk diverted from
the pool plant to other plants;

(2) Receipts of milk from handlers
described in § 1005.9(c);

(3) Receipts of fluid milk products and
bulk fluid cream products from other
pool plants;

(4) Receipts of other source milk;

(5) Inventories at the beginning and
end of the month of fluid milk products
an:il products specified in § 1005.40(b)(1);
an

(6) The utilization or disposition of all
milk, filled milk, and milk products
required to be reported pursuant to this
paragraph.

(b) Each handler operating a partially
regulated distributing plant shall report
with respect to such plant in the same
manner as prescribed for reports
required by paragraph (a) of this section.
Receipts of milk that would have been
producer milk if the plant had been fully
regulated shall be reported in lieu of
producer milk. Such report shall show
also the quantity of any reconstituted
skim milk in route disposition in the
marketing area.

(c) Each handler described in § 1005.9
(b) and (c) shall report:

(1) The quantities of all skim milk and
butterfat contained in receipts of milk
from producers; and

(2) The utilization or disposition of all
such receipts.

(d) Each handler not specified in
paragraphs (a) through (c) of this section
shall report with respect to its receipts
and utilization of milk, filled milk, and
milk products in such manner as the
market administrator may prescribe.

§ 1005.31 Payroll reports.

(a) On or before the 20th day after the
end of each month, each handler
described in § 1005.9 (a), (b), and (c)
shall report to the market administrator
its producer payroll for such month, in
the detail prescribed by the market
administrator, showing for each
producer:

(1) Such producer's name and address;

(2) The total pounds of milk received
from such producer;

(3) The average butterfat content of
such milk; and

(4) The price per hundredweight, the
gross amount due, the amount and
nature of any deductions, and the net
amount paid.

(b) Each handler operating a partially
regulated distributing plant who elects
to make payment pursuant to
§ 1005.76(b) shall report for each dairy
farmer who would have been a producer
if the plant had been fully regulated in
the same manner as prescribed for

reports required by paragraph (a) of this
section.

§1005.32 Other reports.

(a) Each handler described in § 1005.9
(a), (b), and (c) shall report to the market
administrator on or before the 6th day
after the end of each month of March
through June the aggregate quantity of
base milk received from producers
during the month, and on or before the
20th day after the end of each month of
March through June the pounds of base
milk received from each producer during
the month.

(b) In addition to the reports required
pursuant to paragraph (a) of this section
and §§ 1005.30 and 1005.31, each
handler shall report such other
information as the market administrator
deems necessary to verify or establish
each handler's obligation under the
order.

Classification of Milk

§ 1005.40 Ciasses of utilization.

Except as provided in § 1005.42, all
skim milk and butterfat required to be
reported by a handler pursuant to
§ 1005.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be
all skim milk and butterfat:

(1) Disposed of in the form of a fluid
milk product, except as otherwise
provided in paragraphs (b) and (c) of
this section; and

(2) Not specifically accounted for as
Class II or Class III milk.

(b) Class Il milk. Class Il milk shall be
all skim milk and butterfat:

(1) Disposed of in the form of a fluid
cream product, eggnog, yogurt, and any
product containing 6 percent or more
nonmilk fat (or oil) that resembles a
fluid cream product, eggnog, or yogurt,
except as otherwise provided in
paragraph (c) of this section;

(2) In packaged inventory at the end
of the month of the products specified in
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and
bulk fluid cream products disposed of to
any commercial food processing
establishment (other than a milk or
filled milk plant) at which food products
(other than milk products and filled
milk) are processed and from which
there is no disposition of fluid milk
products or fluid cream products other
than those received in consumer-type
packages; and

(4) Used to produce:

(i) Cottage cheese, lowfat cottage
cheese, and dry curd cottage cheese;

(ii) Milkshake and ice milk mixes (or
bases) containing 20 percent or more
total solids, frozen desserts, and frozen
dessert mixes;

(iii) Any concentrated milk product in
bulk, fluid form other than specified in
paragraph (c)(1)(iv) of this section;

(iv) Plastic cream, frozen cream, and
anhydrous milkfat;

(v) Custards, puddings, and pancake
mixes; and

(vi) Formulas especially prepared for
infant feeding or dietary use that are
packaged in hermetically sealed glass or
all-metal containers.

(c) Class Il milk. Class III milk shall
be ail skim milk and butterfat:

(1) Used to produce:

(i) Cheese (other than cottage cheese,
lowfat cottage cheese, and dry curd
cottage cheese);

(ii) Butter;

(iii) Any milk product in dry form;

(iv) Any concentrated milk product in
bulk, fluid form that is used to produce a
Class III product;

(v) Evaporated or condensed milk
(plain or sweetened) in a consumer-type
package and evaporated or condensed
skim milk (plain or sweetened) in a
consumer-type package; and

(vi) Any product not otherwise
specified in this section,

(2) In inventory at the end of the
month of fluid milk products in bulk or
packaged form and products specified in
paragraph (b)(1) of this section in bulk
form;

(3) In fluid milk products and products
specified in paragraph (b)(1) of this
section that are disposed of by a handler
for animal feed;

(4) In fluid milk products and products
specified in paragraph (b)(1) of this
section that are dumped by a handler if
the market administrator is notified of
such dumping in advance and is given
the opportunity to verify such -
disposition.

(5) In skim milk in any modified fluid
milk product that is in excess of the
quantity of skim milk in such product
that was included within the fluid milk
product definition pursuant to § 1005.15;
and

(6) In shrinkage assigned pursuant to
§ 1005.41(a) to the receipts specified in
§ 1005.41(a)(2) and in shrinkage
specified in § 1005.41(b) and (c).

§ 1005.41 Shrinkage.

For the purposes of classifying all
skim milk and butterfat to be reported
by a handler pursuant to § 1005.30, the
market administrator shall determine
the following:

(a) The pro rata assignment of
shrinkage of skim milk and butterfat,
respectively, at each pool plant to the
respective quantities of skim milk and
butterfat;
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(1) In the receipts specified in
paragraph (b)(1) through (6) of this
section on which shrinkage is allowed
pursuant to such paragraph; and

(2) In other source milk not specified
in paragraph (b){1) through (8} of this
section which was received in the form
of a bulk fluid milk preduct or a bulk
fluid cream preduct;

(b) The shrinkage of skim milk and
butterfat, respectively, assigned
pursuant to paragraph (a) of this section
to the receipts specified in paragraph
(af)(l) of this section that is not in excess
of:

(1) Two percent of the skim milk and
butterfat, respectively, in producer milk
(excluding milk diverted by the plant
cperator to another plant);

(2) Plus 1.5 percent of the skim milk
and butterfat, respectively, in milk
received from a handler described in
§ 1005.9(c), and in milk diverted to such
plant from another pool plant, except
that in either case, if the operator of the
plant to which the milk is delivered
purchases such milk on the basis of
weights determined from its
measurement at the farm and butterfat
tests determined from farm bulk tank
samples, the applicable percentage
under this subparagraph shall be 2
percent;

(3) Plus 0.5 percent of the skim milk
and butterfat, respectively, in producer
milk diverted from such plant by the
plant operator to another plant, except
that if the operator of the plant to which
the milk is delivered purchases such
milk on the basis of weights determined
from its measurement at the farm and
hutterfat tests determined from farm
bulk tank samples, the applicable
percentage under this subparagraph
shall be zero;

(4) Plus 1.5 percent of the skim milk
and butterfat, respectively, in bulk fluid
milk products received by transfer from
other pool plants;

(5) Plus 1.5 percent of the skim milk
and butterfat, respectively, in bulk fluid
milk products received by transfer from
other order plants, excluding the
quantity for which Class II or Class III
classification is requested by the
operators of both plants;

(8) Plus 1.5 percent of the skim milk
and butterfat, respectively, in bulk fluid
milk products received from unregulated
supply plants, excluding the quantity for
which Class II or Class 11l classification
is requested by the handler; and

(7) Less 1.5 percent of the skim milk
and butterfat, respectively, in bulk fluid
milk products transferred to other plants
that is not in excess of the respective
amounts of skim milk and butterfat to
which percentages are applied in

paragraphs (b)(1). (2), (4), (5), and (6} of
this section; and

(c) The quantity of skim milk and
butterfat, respectively, in shrinkage of
milk from producers for which a
cooperative association is the handler
pursuant to § 1005.8(b) or (c), but not in
excess of 0.5 percent of the skim milk
and butterfat, respectively, in such milk.
If the operator of the plant to which the
milk is delivered purchases such milk on
the basis of weights determined from its
measurement at the farm and butterfat
tests determined from farm bulk tank
samples, the applicable percentage
under this paragraph for the cooperative
association shall be zero.

§ 1005.42 Classification of transfers and
diversions.

(a) Transfers to pool plants. Skim milk
or butterfat transferred in the form of a
fluid milk product or a bulk fluid cream
product from a pool plant to another
pool plant shall be classified as Class I
milk unless the operaters of both plants
request the same classification in
another class. In either case, the
classification of such transfers or
diversions shall be subject to the
following conditions:

(1) The skim milk or butterfat
classified in each class shall be limited
to the amount of skim milk and
butterfat, respectively, remaining in
such class at the transferee-plant after
the computations pursuant to
§ 1005.44(a}(12) and the corresponding
step of § 1005.44(bJ;

(2} If the transferor-plant or divertor-
plant received during the month other
source milk to be allocated pursuant to
§ 1005.44(a)(7} or the corresponding step
of § 1005.44(b), the skim milk or
butterfat so transferred or diverted shall
be clsssified so as to allocate the least
possible Class I utilization to such other
source milk; and

(3) if the transferor-handler or
divertor-handler received during the
month other source milk to be allocated
pursuant to § 1005.44(a) (11) or (12) or
the corresponding steps of § 1005.44(b),
the skim milk or butterfat so transferred
or diverted, up to the total of the skim
milk and buiterfat, respectively, in such
receipts of other source milk, shall not
be classified as Class I milk to a greater
extent than would be the case if the
other source milk had been received at
the transferee-plant.

(b) Transfers and diversions fo other
order plants. Skim milk or butterfat
transferred or diverted in the form of a
fluid milk preduct or a bulk fluid cream
product from a pool plant to another
order plant shall be classified in the
following manner. Such classification
shall apply only to the skim milk or

butterfat that is in excess of any receipts
at the pool plant from the other order
plant of skim milk and butterfat,
respectively, in fluid milk products and
bulk fluid cream products, respectively,
that are in the same category as
described in paragraph (b)(1), (2), or (3}
of this section.

(1) If transferred as packaged fluid
milk products, classification shall be in
the classes to which allocated as a flnid
milk product under the other order;

(2) I transferred in bulk form,
classification shall be in the elasses to
which allocated under the other order
(including allecation under the
conditions set forth in paragraph (b}(3)
of this section);

(3) i the operators of both plants so
request in their reports of receipts and
utilization filed with their respective
market administrators; transfers or
diversions in bulk form shall be
classified as Class 1 or Class III milk to
the extent of such utilization available
for such classification pursuant to the
allocation provisions of the other order;

(4) If information concerning the
classes to which such transfers or
diversions were allocated under the
other order is not available to the
market administrator for the purpose of
establishing classification under this
paragraph, classification shall be as
Class I subject to adjustment when such
information is available.

(5) For purposes of this paragraph, if
the other order provides for a different
number of classes of utilization than is
provided for under this part, skim milk
or butterfat allocated to the class
consisting primarily of fluid milk
products shall be classified as Class I
milk, and skim milk or butterfat
allocated to the other classes shall be
classified as Class Iff mitk; and

(6) If the form in which any fluid milk
product that is transferred to another
order plant is not defined as a fluid milk
product under such other order,
classification under this paragraph shall
be in accordance with the provisions of
§ 1005.40.

(c) Transfers to producer-handlers
and transfers and diversions to
governmental agency plants, Skim milk
or butterfat in the following forms that is
transferred from a pool plant to a
producer-handler under this or any other
Federal order or transferred or diverted
from a pool plant to a governmental
agency plant shall be classified:

(1) As Class I milk, if so moved in the
form of a fluid milk product; and

(2) In accordance with the utilization
assigned to it by the market
administrator, if transferred in the form
of a bulk fhuid cream product. For this
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purpose, the transferee’s utilization of
skim milk and butterfat in each class, in
series beginning with Class ITI, ghall be
assigned to the extent possible to its
receipts of skim milk and butterfat,
respectively, in bulk fluid cream
products, pro rata to each source.

(d) Transfers and diversions to other
nonpool plants. Skim milk or butterfat
transferred or diverted in the following
forms from a pool plant to a nonpool
plant that is not an other order plant, a
producer-handler plant, or a
governmental agency plant shall be
classified:

(1) As Class I milk, if transferred in
the form of a packaged fluid milk
product; and

(2) As Class I milk, if transferred or
diverted in the form of a bulk fluid milk
product or a bulk fluid cream product,
unless the following conditions apply:

(i) If the conditions described in
paragraph (d)(2)(i) (@) and (b) of this
section are met, tr rs or diversions
in bulk form shall be classified on the
basis of the assignment of the nonpool
plant's utilization to its receipts as set
forth in paragraph (d)(2)(ii) through (viii)
of this section:

(a) The transferor-handler or divertor-
handler claims such classification in
such handler's report of receipts and
utilization filed pursuant to § 1005.30 for
the month within which such
transaction occurred; and

(4) The nonpool plant operator
maintains books and records showing
the utilization of all skim milk and
butterfat received at such plant which
are made available for verification
purposes if requested by the market
administrator;

(ii) Route disposition in the marketing
area of each Federal milk order from the
nonpool plant and transfers of packaged
fluid milk products from such nonpool
plant to plants fully regulated
thereunder shall be assigned to the
extent possible in the following
sequence:

(@) Pro rata to receipts of packaged
fluid milk products at such nonpool
plant from pool plants;

(b) Pro rata to any remaining
unassigned receipts of packaged fluid
milk products at such nonpool plant
from other order plants;

(¢) Pro rata to receipts of bulk fluid
milk products at such nonpool plant
from pool plants; and

(d) Pro rata to any remaining
unassigned receipts of bulk fluid milk
products at such nonpool plant from
other order plants;

(iii) Any remaining Class I disposition
of packaged fluid milk products from the
nonpool plant shall be assigned to the
extent possible pro rata to any

remaining unassigned receipts of
packaged fluid milk products at such
nonpool plant from pool plants and
other order plants;

(iv) Transfers of bulk fluid milk
products from the nonpool plant to a
plant fully regulated under any Federal
milk order, to the extent that such
transfers to the regulated plant exceed
receipts of fluid milk products from such
plant and are allocated to Class I at the
transferee-plant, shall be assigned to the
extent possible in the following
sequence:

(a) Pro rata to receipts of fluid milk
products at such nonpool plant from
pool plants; and

(b) Pro rata to any remaining
unassigned receipts of fluid milk
products at such nonpool plant from
other order plants;

(v) Any remaining unassigned Class I
disposition from the nonpool plant shall
be assigned to the extent possible in the
following sequence:

(@) To such nonpool plant’s receipts
from dairy farmers who the market
administrator determines constitute
regular sources of Grade A milk for such
nonpool plant; and

(b) To such nonpool plant's receipts of
Crade A milk from plants not fully
regulated under any Federal milk order
which the market administrator
determines constitute regular sources of
Grade A milk for such nonpool plant;

(vi) Any remaining unassigned
receipts of bulk fluid milk products at
the nonpool plant from pool plants and
other order plants shall be assigned, pro
rata among such plants, to the extent
possible first to any remaining Class I
utilization, then to Class III utilization,
and then to Class II utilization at such
nonpool plant;

(vii) Receipts of bulk fluid cream
products at the nonpool plant from pool
plants and other order plants shall be
assigned, pro rata among such plants, to
the extent possible first to any
remaining Class III utilization, then to
any remaining Class II utilization, and
then to Class I utilization at such
nonpool plant; and

(viii) In determining the nonpool
plant's utilization for purposes of this
subparagraph, any fluid milk products
and bulk fluid cream products
transferred from such nonpool plant to a
plant not fully regulated under any
Federal milk order shall be classified on
the basis of the second plant's
utilization using the same assignment
priorities at the second plant that are set
forth in this subparagraph.

(e) Transfers g;ra gandler described
in § 1005.9(c) to pool plants. Skim milk
and butterfat transferred in the form of
bulk milk by a handler described in

§ 1005.9(c) to another handler’s pool
plant shall be classified pursuant to
§ 1005.44 pro rata with producer milk
received at the transferee-handler's
plant.

§ 1005.43 General classification rules.

In determining the classification of
producer milk pursuant to § 1005.44, the
following rules shall apply:

(a) Each month the market
administrator shall correct for
mathematical and other obvious errors
all reports filed pursuant to § 1005.30
and shall compute separately for each
pool plant, and for each cooperative
association with respect to milk for
which it is the handler pursuant to
§ 1005.9 (b) or (c) that was not received
at a pool plant, the pounds of skim milk
and butterfat, respectively, in each class
in accordance with §§ 1005.40, 1005.41,
and 1005.42. The combined pounds of
skim milk and butterfat so determined in
each class for a handler described in
§ 1005.9 (b) or (c) shall be such handler's
classification of producer milk;

(b) If any of the water contained in the
milk from which a product is made is
removed before the product is utilized or
disposed of by a handler, the pounds of
skim milk in such product that are to be
considered under this part as used or
disposed of by the handler shall be an
amount equivalent to the nonfat milk
solids contained in such product plus all
of the water originally associated with
such solids; and

(c) The classification of producer milk
of a handler pursuant to § 1005.9 (b) or
(c) shall be determined separately from
the operations of any pool plant
operated by such handler.

§ 1005.44 Ciassification of producer milk.

For each month the market
administrator shall determine for each
handler described in § 1005.9(a) for each
pool plant of the handler separately the
classification of producer milk and milk
received from a handler described in
§ 1005.9(c), by allocating the handler's
receipts of skim milk and butterfat to the
utilization of such receipts by such
handler as follows:

(a) Skim milk shall be allocated in the
following manner:

(1) Subtract from the total pounds of
skim milk in Class III the pounds of skim
milk in shrinkage specified in
§ 1005.41(b);

(2) Subtract from the total pounds of
skim milk in Class I the pounds of skim
milk in receipts of packaged fluid milk
products from an unregulated supply
plant to the extent that an equivalent
amount of skim milk disposed of to such
plant by handlers fully regulated under




11214

Federal Register / Vol. 54, No. 51 / Friday, March 17, 1989 / Proposed Rules

any Federal milk order is classified and
priced as Class I milk and is not used as
an offset for any other payment
obligation under any order;

(3) Subtract from the pounds of skim
milk remaining in each class the pounds
of skim milk in fluid milk products
received in packaged form from an other
order plant, except that to be subtracted
pursuant to paragraph (a)(7)(vi) of this
section, as follows:

(i) From Class III milk, the lesser of
the pounds remaining or 2 percent of
such receipts; and

{ii) From Class I milk, the remainder
of such receipts;

(4) Subtract from the pounds of skim
milk in Class II the pounds of skim milk
in products specified in § 1005.40{b)(1)
that were received in packaged form
from other plants, but not in excess of
the pounds of skim milk remaining in
Class II;

(5) Subtract from the remaining
pounds of skim milk in Class II the
pounds of skim milk in products
specified in § 1005.40(b)(1) that were in
inventory at the beginning of the month
in packaged form, but not in excess of
the pounds of skim milk remaining in
Class II. This paragraph shall apply only
if the pool plant was subject to the
provisions of this subparagraph or
comparable provisions of another
Federal milk order in the immediately
preceding month;

(6) Subtract from the remaining
pounds of skim milk in Class I the
pounds of skim milk in other source milk
(except that received in the form of a
fluid milk product or a fluid cream
product) that is used to produce, or
added to, any product specified in
§ 1005.40(b), but not in excess of the
pounds of skim milk remaining in Class

(7) Subtract in the order specified
below from the pounds of skim milk
remaining in each class, in series
beginning with Class III, the pounds of
skim milk in each of the following:

(i) Other source milk (except that
received in the form of a fluid milk
product) and, if paragraph (a)(5) of this
section applies, packaged inventory at
the beginning of the month of products
specified in § 1005.40(b)(1) that were not
subtracted pursuant to paragraph (a) (4),
(5), and (8) of this section;

(ii) Receipts of fluid milk products
(except filled milk) for which Grade A
certification is not established;

(iii) Receipts of fluid milk products
from unidentified sources;

(iv) Receipts of fluid milk products
from a producer-handler as defined
under this or any other Federal milk
order and from a governmental agency
plant;

(v) Receipts of reconstituted skim milk
in filled milk from an unregulated supply
plant that were not subtracted pursuant
to paragraph (a)(2) of this section; and

(vi) Receipts of reconstituted skim
milk in filled milk from an other order
plant that is regulated under any Federal
milk order providing for individual-
handler pooling, to the extent that
reconstituted skim milk is allocated to
Class I at the transferor-plant;

(8) Subtract in the order specified
below from the pounds of skim milk
remaining in Class Il and Class III, in
sequence beginning with Class IlI:

(i) The pounds of skim milk in receipts
of fluid milk products from an
unregulated supply plant that were not
subtracted pursuant to paragraph (a)(2)
and (7)(v) of this section for which the
handler requests a classification other
than Class I, but not in excess of the
pounds of skim milk remaining in Class
Il and Class III combined;

(if) The pounds of skim milk in
receipts of fluid milk products from an
unregulated supply plant that were not
subtracted pursuant to paragraph (a)(2),
(7)(v), and (8)(i) of this section which are
in excess of the pounds of skim milk
determined pursuant to paragraph
(a)(8)(ii) (a) through (c) of this section.
Should the pounds of skim milk to be
subtracted from Class II and Class I
combined exceed the pounds of skim
milk remaining in such classes, the
pounds of skim milk in Class Il and
Class III combined shall be increased
(increasing as necessary Class IIl and
then Class II to the extent of available
utilization in such classes at the nearest
other pool plant of the handler, and then
at each successively more distant pool
plant of the handler) by an amount
equal to such excess quantity to be
subtracted, and the pounds of skim milk
in Class I shall be decreased by a like
amount. In such case, the pounds of
skim milk remaining in each class at this
allocation step at the handler's other
pool plants shall be adjusted in the
reverse direction by a like amount:

(a) Multiply by 1.25 the sum of the
pounds of skim milk remaining in Class I
at this allocation step at all pool plants
of the handler (excluding any
duplication of Class I utilization
resulting from reported Class I transfers
between pool plants of the handler);

(&) Subtract from the above result the
sum of the pounds of skim milk in
receipts at all pool plants of the handler
of producer milk, milk from a handler
described in § 1005.9 (c) or (d), fluid milk
products from pool plants of other
handlers, and bulk fluid milk products
from other order plants that were not
subtracted pursuant to paragraph
{a)(7)(vi) of this section; and

(¢) Multiply any plus quantity
resulting above by the percentage that
the receipts of skim milk in fluid milk
products from unregulated supply plants
that remain at this pool plant is of all
such receipts remaining at this
allocation step at all pool plants of the
handler; and

(iii) The pounds of skim milk in
receipts of bulk fluid milk products from
an other order plant that are in excess of
bulk fluid milk products transferred or
diverted to such plant and that were not
subtracted pursuant to paragraph
(a)(7)(vi) of this section, if Class II or
Class III classification is requested by
the operator of the other order plant and
the handler, but not in excess of the
pounds of skim milk remaining in Class
11 and Class 1l combined;

(9) Subtract from the pounds of skim
milk remaining in each class, in series
beginning with Class III, the pounds of
skim milk in fluid milk products and
products specified in § 1005.40(b)(1) in
inventory at the beginning of the month
that were not subtracted pursuant to
paragraph (a)(5) and (7)(i) of this
section;

(10) Add to the remaining pounds of
skim milk in Class III the pounds of skim
milk subtracted pursuant to paragraph
(a)(1) of this section;

(11) Subject to the provisions of
paragraph {a)(11) (i) and (ii) of this
section, subtract from the pounds of
skim milk remaining in each class at the
plant, pro rata to the total pounds of
skim milk remaining in Class I and in
Class I and Class III combined at this
allocation step at all pool plants of the
handler (excluding any duplication of
utilization in each class resulting from
transfers between pool plants of the
handler), with the quantity prorated to
Class II and Class Il combined being
subtracted first from Class IlI and then
from Class II, the pounds of skim milk in
receipts of fluid milk products from an
unregulated supply plant that were not
subtracted pursuant to paragraph (a)(2),
(7)(v), and (8) (i) and (ii) of this section
and that were not offset by transfers or
diversions of fluid milk products to the
same unregulated supply plant from
which fluid milk products to be
allocated at this step were received:

(i) Should the pounds of skim milk to
be subtracted from Class II and Class Il
combined pursuant to this subparagraph
exceed the pounds of skim milk
remaining in such classes, the pounds of
skim milk in Class Il and Class Il
combined shall be increased (increasing
as necessary Class Il and then Class I
to the extent of available utilization in
such classes at the nearest other pool
plant of the handler, and then at each
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successively more distant pool plant of
the handler) by an amount equal to such
excess quantity to be subtracted, and
the pounds of skim milk in Class I shall
be decreased by a like amount. In such
case, the pounds of skim milk remaining
in each class at this allocation step at
the handler's other pool plants shall be
adjusted in the reverse direction by a
like amount; and

(ii) Should the pounds of skim milk to
be subtracted from Class I pursuant to
this subparagraph exceed the pounds of
skim milk remaining in such class, the
pounds of skim milk in Class I shall be
increased by an amount equal to such
excess quantity to be subtracted, and
the pounds of skim milk in Class Il and
Class IIf combined shall be decreased
by a like amount (decreasing as
necessary Class III and then Class II). In
such case, the pounds of skim milk
remaining in each class at this
allocation step at the handler's other
pool plants shall be adjusted in the
reverse direction by a like amount,
beginning with the nearest plant at
which Class I utilization is available;

(12} Subtract in the manner specified
below from the pounds of skim milk
remaining in each class the pounds of
skim milk in receipts of bulk fluid milk
products from another order plant that
are in excess of bulk fluid milk products
transferred or diverted to such plant and
that were not subtracted pursuant to
paragraph (a} (7)(vi) and (8)(iii) of this
section: e

(i) Subject to the provisions of
paragraph (a)(12) (ii), (iii), and (iv) of
this section, such subtraction shall be
pro rata to the pounds of skim milk in
Class I and in Class Il and Class Il
combined, with the quantity prorated to
Class II and Class IIl combined being
subtracted first from Class III and then
from Class II, with respect to whichever
of the following quantities represents
the lower proportion of Class I milk:

(@) The estimated utilization of skim
milk of all handlers in each class as
announced for the month pursuant to
§ 1005.45(a); or

(b) The total pounds of skim milk
remaining in each class at this
allocation step at all pool plants of the
handler (excluding any duplication of
utilization in each class resulting from
transfers between pool plants of the
handler);

(ii) Should the proration pursuant to
paragraph (a)(12)(i) of this section result
in the total pounds of skim milk at all
pool plants of the handler that are to be
subtracted at this allocation step from
Class II and Class IIl combined
exceeding the pounds of skim milk
remaining in Class II and Class I1I at all
such plants, the pounds of such excess

shall be subtracted from the pounds of
skim milk remaining in Class I after such
proration at the pool plants at which
such other source milk was received;

(iii) Except as provided in paragraph
(a)(12){ii) of this section, should the
computations pursuant to paragraph
(a)(12) (i) or (ii) of this section result in a
quantity of skim milk to be subtracted
from Class II and Class III combined
that exceeds the pounds of skim milk
remaining in such classes, the pounds of
skim milk in Class II and Class II
combined shall be increased (increasing
as necessary Class III and then Class II
to the extent of available utilization in
such classes at the nearest other pool
plant of the handler, and then at each
successively more distant pool plant of
the handler) by an amount equal to such
excess quantity fo be subtracted, and
the pounds of skim milk in Class I shall
be decreased by a like amount. In such
case, the pounds of skim milk remaining
in each class at this allocalion step at
the handler’s other pool plants shall be
adjusted in the reverse direction by a
like amount; and

(iv) Except as provided in paragraph
(a)(12)(ii) of this section, should the
computations pursuant to paragraph
(a)(12) (i) or (ii) of this section result in a
quantity of skim milk to be subtracted
from Class I that exceeds the pounds of
skim milk remaining in such class, the
pounds of skim milk in Class I shall be
increased by an amount equal to such
excess quantity to be subtracted, and
the pounds of skim milk in Class Il and
Class Il combined shall be decreased
by a like amount (decreasing as
necessary Class III and then Class I). In
such case the pounds of skim milk
remaining in each class at this
allocation step at the handler's other
pool plants shall be adjusted in the
reverse direction by a like amount
beginning with the nearest plant at
which Class I utilization is available;

(13) Subtract from the pounds of skim
milk remaining in each class the pounds
of skim milk in receipts of fluid milk
products and bulk fluid cream products
from another pool plant according to the
classification of such products pursuant
to § 1005.42(a); and

(14) I the total pounds of skim milk
remaining in all classes exceed the
pounds of skim milk in producer milk
and milk received from a handler
described in § 1005.9(c), subtract such
excess from the pounds of skim milk
remaining in each class in series
beginning with Class IIl. Any amount so
subtracted shall be known as “overage';

(b) Butterfat shall be allocated in
accordance with the procedure outlined
for skim milk in paragraph (a) of this
section; and

(c) The quantity of producer milk and
milk received from a handler described
in § 1005.9(c) in each class shall be the
combined pounds of skim milk and
butterfat remaining in each class after
the computations pursuant to paragraph
(a){14) of this section and the
corresponding step of paragraph (b) of
this section.

§ 1005.45 Market Administrator’s reports
and announcements concerning
classification.

The market administrator shall make
the following reports and
announcements concerning
classification:

(a) Whenever required for the purpose
of allocating receipts from other order
plants pursuant to § 1005.44(a)(12) and
the carresponding step of § 1005.44(b),
estimate and publicly announce the
utilization (to the nearest whole
percentage) in each class during the
month of skim milk and butterfat,
respectively, in producer milk of all
handlers. Such estimate shall be based
upon the most current available data
and shall be final for such purpose.

(b) Report to the market administrator
of the other order, as soon as possible
after the report of receipts and
utilization for the month is received
from a handler who has received fluid
milk products or bulk fluid cream
products from an other order plant, the
class to which such receipts are
allocated pursuant to § 1005.44 on the
basis of such report, and, thereafter, any
change in such allocation required to
correct errors disclosed in the
verification of such report.

(c) Furnish to each handler operating
a pool plant who has shipped fluid milk
products or bulk fluid cream products to
an other order plant the class to which
such shipments were allocated by the
market administrator of the other order
on the basis of the report by the
receiving handler, and, as necessary,
any changes in such allocation arising
from the verification of such report.

(d) On or before the 12th day after the
end of each month, report to each
cooperative association which so
requests, the percentage of producer
milk delivered by members of such
association that was used in each class
by each handler receiving such milk. For
the purpose of this report the milk so
received shall be prorated to each class
in accordance with the total utilization
of producer milk by such handler.

Class Prices

§ 1005.50 Class prices.

Subject to the provisions of § 1005.52,
the class prices for the month per
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hundredweight of milk shall be as
follows:

(a) Class I price. The Class I price
shall be the basic formula price for the
second preceding month plus $3.08.

(b) Class I price. A tentative Class Il
price shall be computed by the Director
of the Dairy Division and transmitted to
the market administrator on or before
the 15th day of the preceding month. The
tentative Class Il price shall be the basic
Class Il formula price computed
pursuant to § 1005.51a for the month
plus the amount that the value computed
pursuant to paragraph (b){1) of this
section exceeds the value computed
pursuant to paragraph (b)(2) of this
section, except that, for each month
after the first month in which this
paragraph is effective, the final Class [
price shall be not less than the Class III
price.

{1) Determine for the most recent 12-
month period the simple average
(rounded to the nearest cent) of the
basic formula prices computed pursuant
to § 1005.51 and add 10 cents; and

(2) Determine for the same 12-month
period as specified in paragraph (b)(1) of
this section the simple average (rounded
to the nearest cent) of the basic Class Il
formula prices computed pursuant to
§ 1005.51a.

(c) Class Ill price. The Class Il price
shall be the basic formula price for the
month.

§ 1005.51 Basic formula price.

The “basic formula price"” shall be the
average price per hundredweight for
manufacturing grade milk, f.0.b. plants
in Minnesota and Wisconsin, as
reported by the Department for the
month, adjusted to a 3.5 percent
butterfat basis and rounded to the
nearest cent. For such adjustment, the
butterfat differential (rounded to the
nearest one-tenth cent) per one-tenth
percent butterfat shall be 0.12 times the
simple average of the wholesale selling
prices (using the midpoint of any price
range as one price) of Grade A (92-
score) bulk butter per pound at Chicago,
as reported by the Department for the
month.

§ 1005.51a Basic Class Il formula price.

The “basic Class II formula price” for
the month shall be the basic formula
price determined pursuant to § 1005.51
for the second preceding month plus or
minus the amount computed pursuant to
paragraphs (a) through (d) of this
section:

(a) The gross values per
hundredweight of milk used to
manufacture cheddar cheese and butter-
nonfat dry milk shall be computed, using
price data determined pursuant to

§ 1005.20 and yield factors in effect
under the Dairy Price Support Program
authorized by the Agricultural Act of
1949, as amended, for the first 15 days of
the preceding month, and separately, for
the first 15 days of the second preceding
month as follows:

(1) The gross value of milk used to
manufacture cheddar cheese shall be
the sum of the following computations:

(i) Multiply the cheddar cheese price
by the yield factor used under the Price
Support Program for cheddar cheese;
and

(ii) Multiply the butter price by the
yield factor used under the Price
Support Program for determining the
butterfat component of the whey value
in the cheese price computation.

(2) The gross value of milk used to
manufacture butter-nonfat dry milk shall
be the sum of the following
computations:

(i) Multiply the butter price by the
yield factor used under the Price
Support Program for butter; and

(ii) Multiply the nonfat dry milk price
by the yield factor used under the Price
Support Program for nonfat dry milk.

(b) Determine the amounts by which
the gross value per hundredweight of
milk used to manufacture cheddar
cheese and the gross value per
hundredweight of milk used to
manufacture butter-nonfat dry milk for
the first 15 days of the preceding month
exceed or are less than the respective
gross values for the first 15 days of the
second preceding month.

(c) Compute weighting factors to be
applied to the changes in gross values
determined pursuant to paragraph (b) of
this section by determining the relative
proportion that the data included in
each of the following paragraphs is of
the total of the data represented in
paragraphs (c) (1) and (2) of this section:

(1) Combine the total American
cheese production for the States of
Minnesota and Wisconsin, as reported
by the National Agricultural Statistics
Service of the Department for the third
preceding month, and divide by the
yield factor used under the Price
Support Program for cheddar cheese to
determine the quantity of milk used in
the production of American cheddar
cheese; and

{2) Combine the total nonfat dry milk
production for the States of Minnesota
and Wisconsin, as reported by the
National Agricultural Statistics Service
of the Department for the third
preceding month, and divide by the
yield factor used under the Price
Support Program for nonfat dry milk to
determine the guantity of milk used in
the production of butter-nonfat dry milk.

(d) Compute a weighted average of
the changes in gross values per
hundredweight of milk determined
pursuant to paragraph (b) of this section
in accordance with the relative
propertions of milk determined pursuant
to paragraph (c) of this section.

§ 1005.52 Plant location adjustments for
handiers.

{a) For milk received at a plant from
producers or a handler described in
§ 1005.9(c) which is classified as Class I
milk subject to the limitations pursuant
to paragraph (b) of this section, the
Class I price specified in § 1005.50(a)
shall be adjusted by the amount stated
in paragraph (a) (1) through (6) of this
section for the location of such plant:

(1) For a plant located within one of
the zones set forth in § 1005.2, the
adjustment shall be as follows:

Adjustment per
hundredweight

NOTthWESTIONM c.eeeesscesrsersasssens ... Minus 15 cents.
adjustment.

Base No
SOUHEASTIEM .ceesessccsscsssmsrnssnneee]. PHIS 15 CONLS.
Southem Plus 30 cents.

(2) For a plant located within the
Tennessee Valley Federal order
marketing area (Part 1011), except
Kentucky and West Virginia counties,
the adjustment shall be minus 31 cents;

(3) For a plant located within the State
of Florida, the adjustment shall be a plus
50 cents;

{4) For a plant located outside the
areas specified in paragraph (a) (1), (2),
and (3) of this paragraph and south of a
line extending through the southern
boundary of the State of Tennessee, the
adjustment shall be the adjustment
applicable at Anderson, North Augusta,
or Hardeeville, South Carolina,
whichever city is nearest;

(5) For a plant located outside the
area specified in paragraph (a)(2) of this
paragraph and in the State of Virginia,
the adjustment shall be the adjustment
applicable at Reidsville, Roanoke
Rapids, or Elizabeth City, North
Carolina, whichever city is nearest;

(8) For a plant located outside the
areas specified in (a) (1), (2), (3), (4), and
(5) of this paragraph, the adjustment
shall be a minus 2.5 cents for each 10
miles or fraction thereof (by the shortest
hard-surfaced highway distance as
determined by the market administrator)
that such plant is from the nearer of the
city halls in Greenville, South Carolina
or Charlotte or Greensboro, North
Carolina.

(b) For fluid milk products transferred
in bulk form between peol plants, a
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location adjustment credit for the
transferor-plant which shall be
determined by the market administrator
for skim milk and butterfat, respectively,
as follows:

(1) Subtract from the pounds of skim
milk remaining in Class I at the
transferee-plant after the computations
pursuant to § 1005.44(a)(12) an amount
equal to:

(i) The pounds of skim milk in receipts
of milk at the transferee-plant from
producers and handlers described in
§ 1005.9(c); and

(ii) The pounds of skim milk in
receipts of packaged fluid milk products
from other pool plants,

(2) Assign any remaining pounds of
skim milk in Class I at the transferee-
plant to the skim milk in receipts of bulk
fluid milk products from other pool
plants, first to the transferor-plant at
which no location adjustment applies
and then to other plants in sequence
beginning with the plant at which the
least location adjustment applies;

(3) Compute the total amount of
location adjustment credits to be
assigned to transferor-plants by
multiplying the hundredweight of skim
milk assigned pursuant to paragraph
(b)(2) of this section to each transferor-
plant by the applicable location
adjustment rate for each such plant, and
add the resulting amounts;

(4) Assign the total amount of location
adjustment credits computed pursuant
to paragraph (b)(3) of this section to
those transferor-plants that transferred
fluid milk products containing skim milk
classified as Class I milk pursuant to
§ 1005.42(a), in sequence beginning with
the plant at which the least location
adjustment applies. Subject to the
availability of such credits, the credit
assigned to each plant shall be equal to
the hundredweight of such Class I skim
milk multiplied by the applicable
location adjustment rate for such plant.
If the aggregate of this computation for
all plants having the same location
adjustment rate exceeds the credits that
are available to those plants, such
credits shall be prorated to the volume
of skim milk in Class I transfers from
such plants; and

(5) Location adjustment credit for
butterfat shall be determined in
accordance with the procedure outlined
for skim milk in paragraph (b)(1) through
(4) of this section.

(c) The Class I price applicable to
other source milk shall be adjusted at
the rates set forth in paragraph (a) of
this section, except that the adjusted
Class I price shall not be less than the
Class III price.

§ 1005.53 Announcement of class prices.

The market administrator shall
announce publicly on or before the fifth
day of each month the Class I price for
the following month, the Class III price
for the preceding month and for each
month after the first month in which this
section is effective, the final Class II
price for the preceding month; and on or
before the 15th day of each month the
tentative Class Il price for the following
month.

§ 1005.54 Equivalent price.

If for any reason a price or pricing
constituent required by this part for
computing class prices or for other
purposes is not available as prescribed
in this part, the market administrator
shall use a price or pricing constituent
determined by the Secretary to be
equivalent to the price or pricing
constituent that is required.

Uniform Price

§ 1005.60 Handler’s value of milk for
computing uniform price.

For the purpose of computing the
uniform price, the market administrator
shall determine for each month the
value of milk for each handler described
in § 1005.9(a) with respect to each of its
pool plants and for each handler
described in § 1005.8 (b) and (c) with
respect to milk that was not received at
a pool plant as follows:

(a) Multiply the pounds of producer
milk and milk received from a handler
described in § 1005.9(c) that were
classified in each class pursuant to
§§ 1005.43(a) and 1005.44(c) by the
applicable class prices, and add the
resulting amounts;

(b) Add the amounts obtained from
multiplying the pounds of overage
subtracted from each class pursuant to
§ 1005.44(a)(14) and the corresponding
step of § 1005.44(b) by the respective
class prices, as adjusted by the butterfat
differential specified in § 1005.74, that
are applicable at the location of the pool
plant;

(c) Add the amount obtained from
multiplying the difference between the
Class III price for the preceding month
and the Class I price applicable at the
location of the pool plant or the Class II
price, as the case may be, for the current
month by the hundredweight of skim
milk and butterfat subtracted from Class
I and Class II pursuant to § 1005.44(a)(9)
and the corresponding step of
§ 1005.44(b);

(d) Add the amount obtained from
multiplying the difference between the
Class I price applicable at the location
of the pool plant and the Class III price
by the hundredweight of skim milk and
butterfat subtracted from Class 1

pursuant to § 1005.44(a)(7) (i) through
(iv) and the corresponding step of

§ 1005.44(b), excluding receipts of bulk
fluid cream products from an other order
plant;

(e) Add the amount obtained from
multiplying the difference between the
Class I price applicable at the location
of the transferor-plant and the Class III
price by the hundredweight of skim milk
and butterfat subtracted from Class I
pursuant to § 1005.44({a)(7) (v) and (vi)
and the corresponding step of
§ 1005.44(b); and

(f) Add the amount obtained from
multiplying the Class I price applicable
at the location of the nearest
unregulated supply plants from which
an equivalent volume was received by
the pounds of skim milk and butterfat
subtracted from Class I pursuant to
§ 1005.44(a)(11) and the corresponding
step of § 1005.44(b), excluding such skim
milk and butterfat in receipts of bulk
fluid milk products from an unregulated
supply plant to the extent that an
equivalent amount of skim milk or
butterfat disposed of to such plant by
handlers fully regulated under any
Federal milk order is classified and
priced as Class I milk and is not used as
an offset for any other payment
obligation under any order.

§ 1005.61 Computation of uniform price
(including weighted average price and
uniform prices for base and excess milk).

(a) The market administrator shall
compute the weighted average price for
each month and the uniform price for
each month of July through February per
hundredweight for milk of 3.5 percent
butterfat content as follows:

(1) Combine into one total the values
computed pursuant to § 1005.60 for all
handlers who filed the reports
prescribed in § 1005.30 for the month
and who made the payments pursuant to
§ 1005.71 for the preceding month;

(2) Add one-half the unobligated
balance in the producer-settlement fund;
(3) Add an amount equal to the total
value of the location adjustments

computed pursuant to § 1005.75;

(4) Divide the resulting amount by the
sum of the following for all handlers
included in these computations;

(i) The total hundredweight of
producer milk; and

(ii) The total hundredweight for which
a value is computed pursuant to
§ 1005.60(f); and

(5) Subtract not less than 4 cents nor
more than 5 cents per hundredweight.
The resulting figure, rounded to the
nearest cent, shall be the weighted
average price for each month and the
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uniform price for the months of July
through February.

(b) For each month of March through
June, the market administrator shall
compute the uniform prices per
hundredweight for base milk and for
excess milk, each of 3.5 percent butterfat
content, as follows:

(1) Compute the total value of excess
milk for all handlers included in the
computations pursuant to paragraph
(a)(1) of this section as follows:

(i) Multiply the hundredweight
quantity of excess milk that does not
exceed the total quantity of such
handlers’ producer milk assigned to
Class III milk by the Class III price;

(ii) Multiply the remaining
hundredweight quantity of excess milk
that does not exceed the total quantity
of such handlers’ producer milk assigned
to Class Il milk by the Class II price;

{iii) Multiply the remaining
hundredweight quantity of excess milk
by the Class I price; and

(iv) Add together the resulting
amounts;

(2) Divide the total value of excess
milk obtained in paragraph (b)(1) of this
section by the total hundredweight of
such milk and adjust to the nearest cent.
The resulting figure shall be the uniform
price for excess milk;

(3) From the amount resulting from the
computations pursuant to paragraph
(a)(1) through (3) of this section subtract
an amount computed by multiplying the
hundredweight of milk specified in
paragraph {a)(4)(ii) of this section by the
weighted average price;

(4) Subtract the total value of excess
milk determined by multiplying the
uniform price obtained in paragraph
{b)(2) of this section times the
hundredweight of excess milk from the
amount computed pursuant to paragraph
(b)(3) of this section;

(5) Divide the amount calculated
pursuant to paragraph {b)(4) of this
section by the total hundredweight of
base milk included in these
computations; and

{6) Subtract not less than 4 cents nor
more than 5 cents from the price :
computed pursuant to paragraph (b)(5)
of this section. The resulting figure,
rounded to the nearest cent, shall be the
uniform price for base milk.

§ 1005.62 Announcement of uniform price
and butterfat differential.

The market administrator shall
announce publicly on or before;

(a) The fifth day after the end of each
month the butterfat differential for such
month; and

(b) The 10th day after the end of each
month the applicable uniform price(s)
pursuant to § 1005.61 for such month.

Payments for Milk

§ 1005.70 Producer-settiement fund.

The market administrator shall
establish and maintain a separate fund
known as the “producer-settlement
fund" into which he shall deposit all
payments made by handlers pursuant to
§§ 1005.71, 1005.76, and 1005,77, and out
of which he shall make all payments
pursuant to §8 1005.72 and 1005.77:
Provided, That any payments due any
handler shall be offset by any payments
due from such handler.

§ 1005.71 Payments to the producer-
settlement fund.

{a) On or before the 12th day after the
end of the month, each handler shall pay
to the market administrator the amount,
if any, by which the amount specified in
paragraph {a)(1) of this section exceeds
the amount specified in paragraph (a)(2)
of this section:

{1) The total value of milk of the
handler for such month as determined
pursuant to § 1005.60.

(2) The sum cf:

(i) The value at the uniform price(s).
as adjusted pursuant to § 1005.75, of
such handler's receipts of producer milk
and milk received from handlers
pursuant to § 1005.9{c); and

(ii) The value at the weighted average
price applicable at the location of the
plant from which received of other
source milk for which a value is
computed pursuant to § 1005.60(f).

(b) On or before the 25th day after the
end of the month each person who
operated an other order plant that was
regulated during such month under an
order providing for individual-handler
pooling shall pay to the market
administrator an amount computed as
follows: d

(1) Determine the quantity of
reconstituted skim milk in filled milk in
route disposition from such plant in the
marketing area which was allocated to
Class I at such plant. If there is such
route disposition from such plant in
marketing areas regulated by two or
more marketwide pool orders, the
reconstituted skim milk allocated to
Class I shall be prorated to each order
according to such route disposition in
each marketing area; and

(2) Compute the value of the
reconstituted skim milk assigned in
paragraph (b){1) of this section to route
disposition in this marketing area by
multiplying the quantity of such skim
milk by the difference between the
Class I price under this part that is
applicable at the location of the other
order plant [but not to be less than the
Class III price) and the Class I price,

§ 1005.72 Payments from the producer-
settlement fund.

On or before the 13th day after the
end of each month, the market
administrator shall pay to each handler
the amount, if any, by which the amount
computed pursuant to § 1005.71(a)(2)
exceeds the amount computed pursuant
to § 1005.71{a)(1). If, at such time, the
balance in the producer-settlement fund
is insufficient to make all payments
pursuant to this section, the market
administrator shall reduce uniformly
such payments and shall complete such
payments as soon as the appropriate
funds are available.

§ 1005.73 Payments to producers and to
cooperative assoclations.

(a) Each handler shall pay each
producer for producer milk for which
payment is not made to a cooperative
association pursuant to paragraph (b) of
this section, as follows:

(1) On or before the last day of each
month, for milk received during the first
15 days of the month from such producer
who has not discontinued delivery of
milk to such handler before the 25th day
of the month at not less than the Class
1II price for the preceding month or 890
percent of the weighted average price
for the preceding month, whichever is
higher, less proper deductions
authorized in writing by the producer;
and

{2) On or before the 15th day of the
following month, an amount equal to not
less than the uniform price(s), as
adjusted pursuant to §§ 1005.72 and
1005.75, multiplied by the hundredweight
of milk or base milk and excess milk
received from such producer during the
month, subject to the following
adjustments:

(i) Less payments made to such
producer pursuant to paragraph (a)(1] of
this section;

(ii) Less deductions for marketing
services made pursuant to § 1005.86;

(iii) Plus or minus adjustments for
errors made in previous payments made
to such producers; and

(iv) Less proper deductions authorized
in writing by such producer: Provided,
That if by such date such handler has
not received full payment from the
market administrator pursuant to
§ 1005.72 for such month, he may reduce
pro rata his payments to producers by
not more than the amount of such
underpayment. Payments to producers
shall be completed thereafter not later
than the date for making payments
pursuant to the paragraph next
following after the receipt of the balance
due from the market administrator;
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(b) Each handler shall make payment
to the cooperative association for
producer milk which it caused to be
delivered to such handler, if such
cooperative association is authorized to
collect such payments for its members
and exercises such authority, an amount
equal to the sum of the individual
payments otherwise payable for such
producer milk as follows:

(1) On or before two days prior to the
last day of each month for producer milk
received during the first 15 days of the
month; and

(2) On or before the 13th day after the
end of each month for milk received
during such month,

(c) Each handler pursuant to
§ 1005.9{a) who receives milk from a
cooperative association as a handler
pursuant to § 1005.9(c), including the
milk of producers who are not members
of such association, and who the market
administrator determines have
authorized such cooperative association
to collect payment for their milk, shall
pay such cooperative for such milk as
follows:

(1) On or before two days prior to the
last day of the month for milk received
during the first 15 days of the month, not
less than the Class I price for the
preceding month or 90 percent of the
weighted average price for the preceding
month, whichever is higher; and

{2) On or before the 13th day of the
following month for milk received during
the month, not less than the appropriate
uniform price(s) as adjusted pursuant to
§§ 1005.74 and 1005.75, and less any
payments made pursuant to paragraph
{c)(1) of this section.

(d) In making payments for producer
milk pursuant to this section, each
handler shall furnish each producer or
cooperative association from whom he
has received milk a supporting
statement in such form that it may be
retained by the recipient which shall
show:

(1) The month and identity of the
producer;

(2) The daily and total pounds and the
average butterfat content of producer
milk;

(3) For the months of March through
June the total pounds of base milk
received from the producer;

(4) The minimum rate(s) at which
payment to the producer is required
pursuant to this order;

(5) The rate(s) used in making the
payment if such rate(s) is other than the
applicable minimum rate(s);

(8) The amount, or the rate per
hundredweight, and nature of each
deduction claimed by the handler; and

(7) The net amount of payment to such
producer or cooperative association.

§ 1005.74 Butterfat differentlal.

For milk containing more or less than
3.5 percent butterfat, the uniform
price(s) shall be increased or decreased,
respectively, for each one-tenth percent
butterfat variation from 3.5 percent by a
butterfat differential, rounded to the
nearest one-tenth cent, which shall be
0.115 times the simple average of the
wholesale selling prices (using the
midpoint of any price range as one
price) of Grade A (92-score) bulk butter
per pound at Chicago, as reported by the
Department for the month.

§ 1005.75 Plant location adjustment for
producer and on nonpool milk.

(a) In making the payments required
pursuant to § 1005.73, the uniform price
and the uniform price for base milk
pursuant to § 1005.61 for the month shall
be adjusted by the amounts set forth in
§ 1005.62 according to the location of the
plant where the milk being priced was
received.

(b) For purposes of computing the
value of other source milk pursuant to
§ 1005.71, the weighted average price
shall be adjusted by the amount set
forth in § 1005.52 that is applicable at
the location of the nonpool plant from
which the milk was received, except
that the adjusted weighted average price
shall not be less than the Class III price.

§ 1005.76 Payments by a handler
opontl| ng a partially regulated distributing
plant.

Each handler who operates a partially
regulated distributing plant shall pay on
or before the 25th day after the end of
the month to the market administrator
for the producer-settlement fund the
amount computed pursuant to paragraph
(a) of this section. If the handler submits
pursuant to §8§ 1005.30(b) and 1005.31(b)
the information necessary for making
the computations, such handler may
elect to pay in lieu of such payment the
amount computed pursuant to paragraph
(b) of this section:

(a) The payment under this paragraph
shall be the amount resulting from the
following computations:

(1) Determine the pounds of route
disposition in the marketing area from
the partially regulated distributing plant;

(2) Subtract the pounds of fluid milk
products received at the partially
regulated distributing plant:

(i) As Class I milk from pool plants,
handlers pursuant to § 1005.9(b), and
other order plants, except that
subtracted under a similar provision of
another Federal milk order; and

(ii) From another nonpool plant that is
not an other order plant to the extent
that an equivalent amount of fluid milk
products disposed of to such nonpool

plant by handlers fully regulated under
any Federal milk order is classified and
priced as Class I milk and is not used as
an offset for any other payment
obligation under any order;

(3) Subtract the pounds of
reconstituted skim milk in route
disposition in the marketing area from
the partially regulated distributing plant;

(4) Multiply the remaining pounds by
the difference between the Class I price
and the weighted average price, both
prices to be applicable at the location of
the partially regulated distributing plant
(except that the Class I price and
weighted average price shall not be less
than the Class III price); and

(5) Add the amount cbtained from
multiplying the pounds of reconstituted
skim milk specified in paragraph (a)(3)
of this section by the difference between
the Class I price applicable at the
location of the partially regulated
distributing plant (but not to be less than
the Class III price) and the Class III
price.

(b) The payment under this paragraph
shall be the amount resulting from the
following computations:

(1) Determine the value that would
have been computed pursuant to
§ 1005.60 for the partially regulated
distributing plant if the plant had been a
pool plant, subject to the following
modifications:

(i) Fluid milk products and bulk fluid
cream products received at the partially
regulated distributing plant from a pool
plant, a handler described in § 1005.9(b),
or an other order plant shall be allocated
at the partially regulated distributing
plant to the same class in which such
products were classified at the fully
regulated plant or as classified pursuant
to § 1005.42 with respect to receipts from
a handler described in § 1005.9(b);

(ii) Fluid milk products and bulk fluid
cream products transferred from the
partially regulated distributing plant to a
pool plant or an other order plant shall
be classified at the partially regulated
distributing plant in the class to which
allocated at the fully regulated plant.
Such transfers shall be allocated to the
extent possible to those receipts st the
partially regulated distributing plant
from pool plants and other order plants
that are classified in the corresponding
class pursuant to paragraph (b)(1)(i) of
this section. Any such transfers
remaining after the above allocation
which are classified in Class I and for
which a value is computed for the
handler operating the partially regulated
distributing plant pursuant to § 1005.60
shall be priced at the uniform price (or
at the weighted average price if such is
provided) of the respective order
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regulating the handling of milk at the
transferee-plant, with such uniform price
adjusted to the location of the nonpool
plant (but not to be less than the lowest
class price of the respective order),
except that transfers of reconstituted
skim milk in filled milk shall be priced at
the lowest class price of the respective
order; and

(iii) If the operator of the partially
regulated distributing plant so requests,
the value of milk determined pursuant to
§ 1005.80 for such handler shall include,
in lieu of the value of other source milk
specified in §1005.80(f) less the value of
such other source milk specified in
§ 1005.71(a)(2)(ii), a value of milk
determined pursuant to § 1005.60 for
each nonpool plant that is not an other
order plant which serves as a supply
plant for such partially regulated
distributing plant by making shipments
to the partially regulated distributing
plant during the month equivalent to the
requirements of § 1005.7(b) subject to
the following conditions:

(a) The operator of the partially
regulated distributing plant submits with
its reports filed pursuant to §§ 1005.30(b)
and 1005.31(b) similar reports for each
such nonpool supply plant;

(b) The operator of such nonpool
supply plant maintains books and
records showing the utilization of all
skim milk and butterfat received at such
plant which are made available if
requested by the market administrator
for verification purposes; and

{c) The value of milk determined
pursuant to § 1005.60 for such nonpool
supply plant shall be determined in the
same manner prescribed for computing
the obligation of such partially regulated
distributing plant; and

{2) From the partially regulated
distributing plant's value of milk
computed pursuant to paragraph (b){1)
of this section, subtract:

(i) The gross payments by the
operator of such partially regulated
distributing plant, adjusted to a 3.5
percent butterfat basis by the butterfat
differential specified in § 1005.74, for
milk received at the plant during the
month that would have been producer
milk if the plant had been fully
regulated;

(ii) If paragraph (b){1)(iii) of this
section applies, the gross payments by
the operator of such nonpool supply
plant, adjusted to a 3.5 percent butterfat
basis by the butterfat differential
specified in § 1005.74, for milk received
at the plant during the month that would
have been producer milk if the plant had
been fully regulated; and

(iii) The payments by the operator of
the partially regulated distributing plant
to the producer-settiement fund of

another order under which such plant is
also a partially regulated distributing
plant and like payments by the operator
of the nonpool supply plant if paragraph
(b)(1)(iii) of this section applies.

§ 1005.77 Adjustment of accounts,

Whenever verification by the market
administrator of payments by any
handler discloses errors made in
payments to the producer-settlement
fund pursuant to § 1005.71, the market
administrator shall promptly bill such
handler for any unpaid amount and such
handler shall, within 15 days, make
payment to the market administrator of
the amount so billed. Whenever
verification discloses that payment is
due from the market administrator to
any handler, pursuant to § 1005.72, the
market administrator shall, within 15
days, make such payment to such
handler. Whenever verification by the
market administrator of the payment by
a handler to any producer or
cooperative association for milk
received by such handler discloses
payment of less than is required by
§ 1005.73, the handler shall pay such
balance due such produce or
cooperative association not later than
the time of making payment to
producers or cooperative associations
next following such disclosure.

§ 1005.78 Charges on overdue accounts.,

Any unpaid obligations of a handler
pursuant to §§ 1005.71, 1005.73, 1005.76,
1005.77, or 1005.85 shall be increased
one and one-fourth percent per month
beginning on the first day after the due
date, and on each date of subsequent
months following the day on which such
type of obligation is normally due,
subject to the following conditions;

The amounts payable pursuant to this
section shall be computed monthly on
each unpaid obligation, which shall
include any unpaid interest charges
previously computed pursuant to this
section; and

(b) For the purposes of this section,
any obligation that was determined at a
date later than that prescribed by the
order because of a handler's failure to
submit a report to the market
administrator when due shall be
considered to have been payable by the
date it would have been due if the report
had been filed when due.

Administrative Assessment and
Marketing Service Deduction

§ 1005.85 Assessment for order
administration.

As his prorata share of the expense of
administration of the order, each
handler, including a producer-handler,
shall pay to the market administrator on

or before the 15th day after the end of
the month 4 cents per hundredweight, or
such lesser amount as the Secretary may
prescribe with respect to:

(a) Receipts of producer milk
(including such handler's own
production) other than such receipts by
a handler described in § 1005.9(c) that
were delivered to pool plants of other
handlers;

(b) Receipts from a handler described
in § 1005.9(c);

{c) Other source milk allocated to
Class I pursuant to § 1005.44(a) (7) and
(11) and the corresponding steps of
§ 1005.44(b), except such other source
milk that is excluded from the
computations pursuant to § 1005.60 [d)
and (f); and

(d) Route disposition in the marketing
area from a partially regulated
distributing plant that exceeds the skim
milk and butterfat specified in
§ 1005.76(a)(2).

§ 1005.86 Deduction for marketing
services.

(a) Except as provided in paragraph
(b) of this section, each handler, in
making payments to producers for milk
(other than milk of such handler's own
production) pursuant to § 1005.73, shall
deduct 5 cents per hundredweight, or
such amount not exceeding 6 cents per
hundredweight, as may be prescribed by
the Secretary, and shall pay such
deductions to the market administrator
on or before the 15th day after the end
of the month. Such money shall be used
by the market administrator to provide
market information and to check the
accuracy of the testing and weighing of
their milk for producers who are not
receiving such service from a
cooperative association.

(b) In the case of producers who are
members of a cooperative association
which the Secretary has determined is
actually performing the services set
forth in paragraph (a) of this section,
each handler shall (in lieu of the
deduction specified in paragraph (a) of
this section), make such deductions from
the payments to be made to such
producers as may be authorized by the
membership agreement or marketing
contract between such cooperative
association and such producers, and on
or before the 13th day after the end of
each month, pay such deductions to the
cooperative association of which such
producers are members, furnishing a
statement showing the amount of any
such deductions and the amount of milk
for which such deduction was computed
for each producer.
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Base-Excess Plan

§ 1005.90 Base milk.

“Base milk" means the producer milk
of a producer in each month of March
through June that is not in excess of the
producer’s base multiplied by the
number of days in the month.

§ 1005.91 Excess milk.

"Excess milk" means the producer
milk of a producer in each month of
March through June in excess of the
producer’s base milk for the month, and
shall include all the producer milk in
such months of a producer who has no
base.

§ 1005.92 Computation of base for each
producer.

(2) Subject to § 1005.93, the base for
each producer shall be an amount
obtained by dividing the total pounds of
producer milk delivered by such
producer during the immediately
preceding months of August through
November by the number of days’
production represented by such
producer milk or by 100, whichever is
more,

(b) The base for a producer whose
milk was delivered to a nonpool plant
that became a pool plant after the
beginning of the base-forming period
(August-November) shall be calculated
as if the plant were a pool plant for the
entire base-forming period. A base thus
assigned shall not be transferable.

§ 1005.93 Base rules.

(a) Except as provided in § 1005.92(b)
and in paragraph (b) of this section, a
base may be transferred in its entirety
or in amounts of not lesg than 300
pounds effective on the first day of the
month following the date on which an
application for such transfer is received
by the market administrator. Such
application shall be on a form approved
by the market administrator and signed
by the baseholder or the legal
representative of the baseholder's estate
and the person to whom the base is to
be transferred. If a base is held jointly,
the application shall be signed by all
joint holders or the legal representative
of the estate of any deceased
baseholder.

(b) A producer who transferred base
on or after February 1 may not receive
by transfer additional base that would
be applicable during March through June
of the same year. A producer who
received base by transfer on or after
February 1 may not transfer a portion of
the base to be applicable during March
through June of the same year, but may
transfer the entire base.

(c)} The base established by a
partnership may be divided between the

partners on any basis agreed to in
writing by them if written notification of
the agreed-upon division of base signed
by each partner is received by the
market administrator prior to the first
day of the month in which such division
is to be effective.

(d) The base assigned a person who
was a producer during any of the
immediately preceding months of
August through November may be
increased to 80 percent of such
producer's average daily producer milk
deliveries in the month immediately
preceding the month during which a
condition deseribed in paragraph (d] (1),
(2), or (3) of this section occurred,
providing such producer submitted to
the market administrator in writing on
or before March 1 a statement that
established to the satisfaction of the
market administrator that in the
immediately preceding August through
November base-forming period the
amount of milk produced on such
producer’s farm was substantially
reduced because of conditions beyond
the control of such person, which
resulted from:

(1) The loss by fire or windstorm of a
farm building used in the production of
milk on the producer's farm;

(2) Brucellosis, bovine tuberculosis, or
other infectious diseases in the
producer’s milking herd as certified by a
licensed veterinarian; or

(3) A guarantine by a Federal or State
authority that prevents the dairy farmer
from supplying milk from the farm of
such producer to a plant.

§ 1005.94 Announcement of established
bases.

On or before February 1 of each year,
the market administrator shall calculate
a base for each person whowas a
producer during any of the immediately
preceding months of August through
November and shall notify each
producer and the handler receiving milk
from such dairy farmer of the base
established by the producer. If requested
by a cooperative association, the market
administrator shall notify the
cooperative association of each
producer-member’s base.

Proposed by Virginia Milk Commission:
Proposal No. 2:

Amend § 1005.7(a)(1) to read as

follows:

§ 1005.7 Pool piant.

(a] * * w

(1) Route disposition, except filled
milk, in the marketing area is not less
than 15 percent of its total route

disposition, except filled milk, during the
month; and

- ~ - * -

Proposed by Richfood Dairy, Richmond,
Virginia:
Proposal No. 3:

Amend § 1005.7(a)(1) to read as
follows:

§ 1005.7 Poal

- . -

[a) L

(1) Route disposition, except filled
milk, in the marketing area is not less
than 15 percent of its total Class I
disposition on routes, except filled milk,
during the month; and

Proposed by Sumter Dairies, Carolina
Jersey Milk Producers Cooperative, and
Midlands Milk Producers Association:
Proposal No. 4:

1. Revise § 1005.30(a) (1) and (2) and
(c)(1) to read as follows:

§ 1005.30 Reports of receipts and
utilization.

- - * - *

{a) Each handler shall report the
quantities and the butterfat and nonfat
milk solids content thereof of receipts at
each of his pool plants of:

(1) Producer milk, including milk
diverted pursuant to § 1005.13 (c) or (d);

(2) Receipts of milk from cooperative
associations pursuant to § 1005.9(c};

(C) * * &

(1) The guantities of producer milk
received, and the pounds of butterfat
and nonfat solids contained therein; and

* - * - -

2. Revise § 1005.31(a) (3) and (4] to
read as follows:

§ 1005.31 Payroil reports.
[a) - %

(3) The pounds of butterfat and nonfat
milk solids contained in such milk; and
(4) The price per pound to be paid
producers for butterfat and nonfat milk
salids, the “Average Differential Price”
per hundredweight for such milk, the

gross amount due, the amount and
nature of any deductions, and the net
amount paid.

3. Revise the section heading and the
introductory language of § 1005.50 and

add 3 new paragraphs to read as
follows:

§ 1005.50 Prices for classes and
companents.

Subject to the provisions of § 1005.52,
the class prices per hundredweight and
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the component prices per pound for the
month shall be as follows:

" - ~ - -

(d) Butterfat price. The butterfat price
per pound shall be computed by
subtracting from the basic formula price
an amount determined by multiplying
the average of the wholesale selling
prices per pound for Grade A (92 score)
butter for the month, f.0.b. Chicago, as
reported by the Department for the
month, (using the mid-point of any price
range as one price) f.o.b, by 4.025,
dividing by 100, and adding thereto the
current month's butter price multiplied
by 1.15. The resulting figure shall be
rounded to the nearest whole cent.

(e) Nonfat milk solids price. The price
per pound for nonfat milk solids shall be
computed by subtracting from the basic
formula price the butterfat price
multiplied by 3.5 and dividing the result
by the average percentage of nonfat
milk solids in all producer milk for the
preceding month, and rounding to the
nearest whole cent,

(f) Skim milk price. The skim milk
price per hundredweight shall be
determined by subtracting the value of
3.5 pounds of butterfat, as computed by
multiplying the wholesale selling price
per pound for Grade A (92 score) butter
specified in paragraph (d) of this
section, by 4.025, from the basic formula
price for the month, and rounding the
resulting figure to the nearest whole
cent.

4. Revise § 1005.53 to read as follows:

§1005.53 Announcement of prices.

The market administrator shall
announce publicly on or before:

(a) The 5th day of each month the
Class I price for the following month.

(b) The 15th day of each month, the
tentative Class II price for the following
month.

(c) The 5th day after the end of each
month the basic formula price, the
butterfat price, the nonfat milk solids
price, the skim milk price, and the final
Class II price for the preceding month.

(d) The 12th day after the end of each
month for the preceding month the
“Average Differential Price” computed
pursuant to § 1005.61, together with a
computed uniform price (at 3.5 percent
butterfat, and average marketwide test
for nonfat solids) to be arrived at by
adding the basic formula price to the
“Average Differential Price.”

(e) The 12th day after the end of each
of the months of March through June for
the preceding month the “Base Milk
Differential Price,” and the “Excess Milk
Differential Price.”

5. Revise the center heading and
§§ 1005.60, 100561, and 1005.62 to read
as follows:

Differential Pool and Handler
Obligations

§ 1005.60 Computation of handlers'
obligations to differential pool.

The market administrator shall
compute each month for each handler
defined in § 1005.9(a) with respect to
each of his pool plants, and for each
handler defined in § 1005.9 (b) and (c),
an obligation to the differential pool by
combining the values computed as
follows:

(a) Multiply the hundredweight of
butterfat and skim milk and producer
milk and milk from a handler defined in
§ 1005.9(c) that were assigned to Class |
pursuant to § 1005.44(c) by the
difference between the Class I price
adjusted pursuant to § 1005.52, and the
basic formula price;

(b) Multiply the hundredweight of
butterfat and skim milk in producer milk
and milk from a handler defined in
§ 1005.9{c) that were assigned to Class Il
milk as determined pursuant to
§ 1005.44(c) by the difference between
the Class Il price and the basic formula
price;

(c) Multiply the hundredweight of any
overage of butterfat and skim milk
assigned to Class I pursuant to
§ 1005.44(a)(14) and the corresponding
step in § 1005.44(b) by the difference
between the Class I price, as adjusted
pursuant to § 1005.52, and the basic
formula price for the month;

(d) Multiply the pounds of any
overage of butterfat as determined
pursuant to the step of § 1005.44(b)
which corresponds to § 1005.44(a)(14) by
the butterfat price computed pursuant to
§ 1005.50(d);

(e) Determine the value of any skim
milk overage by combining the values
computed to (1) and (2) as follows:

{1) Multiply the pounds of skim milk
assigned to Class II and Class III
pursuant to § 1005.(a)(14) times the
average percentage of nonfat milk solids
in all producer milk assigned pursuant
to § 1005.44(c) and multiply the resulting
pounds by the nonfat milk solids price
as computed pursuant to § 1005.50(e);
and

(2) Multiply the hundredweight of
skim milk assigned to Class I pursuant
to § 1005.44(a)(14) times the skim milk
price as computed pursuant to
§ 1005.50(f};

(f) Multiply the hundredweight of skim
milk and butterfat subtracted from Class
1 pursuant to § 1005.44(a)(9) and the
corresponding step in § 1005.44(b) by the
difference between the Class I price for
the month, adjusted pursuant to
§ 1005.52 and the basic formula price;

(g) Multiply the hundredweight of
skim milk and butterfat subtracted from

Class I pursuant to § 1005.44(a)(9), and
the corresponding step in § 1005.44(b) by
the difference between the Class Il price
for the month, and the basic formula
price;

(h) Multiply the pounds of butterfat
subtracted from Class I, and Class II
pursuant to the step in § 1005.44(b)
which corresponds to § 1005.44(a)(9) by
any plus or minus difference between
the butterfat price for the preceding
month, and that for the current month;

(i) Multiply the pounds of skim milk
subtracted from Class I pursuant to
§ 1005.44(a){9) by any plus or minus
difference between the skim milk price
for the preceding month, and that for the
current month;

(j) Multiply the pounds of skim milk
subtracted from Class II pursuant to
§ 1005.44(a)(9) by the percentage of
nonfat solids in the milk computed
pursuant to § 1005.44(c), and multiply
the resulting pounds by any plus or
minus difference between the nonfat
milk solids price for the previous month,
and that for the current month;

(k) Multiply the hundredweight of
skim milk and butterfat subtracted from
Class I pursuant to § 1005.44(a)(7) (i)
through {iv) and (vii), and the
corresponding steps of § 1005.44(b),
excluding fluid cream products received
from another order plant, by the
difference between the Class I price
adjusted pursuant to § 1005.52 for the
location of the pool plant at which
received, and the basic formula price for
the month;

(1) Multiply the hundredweight of skim
milk and butterfat subtracted from Class
I pursuant to § 1005.44(a)(7) (v) and (vi),
and the corresponding steps of
§ 1005.44{b), by the difference between
the Class I price adjusted pursnant to
§ 1005.52 for the location of the plant
from which received, and the basic
formula price for the month;

(m) Multiply the hundredweight of
skim milk and butterfat subtracted from
Class I pursuant to § 1005.44(a)(11), and
the corresponding step of § 1005.44(11),
(less any receipts of fluid milk products
in bulk form from an unregulated supply
plant to the extent that fluid milk
products classified and priced as Class |
milk were received at such unregulated
supply plants from handlers fully
regulated under any Federal order, and
were not used to avoid payment of an
obligation under any other Federal
order), by the difference between the
Class I price f.0.b. the nearest
unregulated supply plant(s) from which
an equivalent volume of bulk fluid milk
products was received, and the basic
formula price;
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(n) Multiply the hundredweight of
skim milk in producer milk and milk
from handlers defined in § 1005.9(c)
classified as Class I pursuant to
§ 1005.44(c) by the skim milk price for
the month; and

(o) Multiply the pounds of skim milk
in producer milk and milk from handlers
defined in § 1005.9(a) classified as Class
Il and Class Il pursuant to § 1005.44(c)
by the average percent of nonfat solids
contained in the total of the skim milk
and butterfat included under
§ 1005.44(c), and multiply the resulting
pounds of solids by the nonfat milk
solids price for the month.

§ 1005.61 Computation of Average
differential price, and Base and Excess milk
differential prices.

(a) For each month the market
administrator shall compute the
"Average Differential Price”, for milk
containing 3.5 percent butterfat and the
marketwide average nonfat milk solids
content of producer milk as follows:

(1) Combine into one total the values
computed pursuant to § 1005.60 for all
handlers who made reports pursuant to
§ 1005.30, and who made payments
pursuant to § 1005.71 for the preceding
month;

(2) Add an amount equal to the sum of
the deductions to be made for location
adjustments with respect to all producer
milk pursuant to § 1005.75;

(3) Add an amount equal to not less
than one-half the unobligated balance in
the producer-settlement fund;

{4) Divide the resulting amount by the
sum of the following for all handlers
included in these computations;

(i) The total hundredweight of
producer milk;

(ii) The total hundredweight for which
a value is computed pursuant to
§ 1005.80(m).

(5) Subtract not more than 5 cents per
hundredweight. The result shall be
known as the “Average Differential
Price.”

(b) For each of the months of March
through June the market administrator
shall compute a “Base Milk Differential
Price”, and an “Excess Milk Differential
Price” for base and excess milk
containing 3.5 percent butterfat and the
marketwide average nonfat milk solids
content of producer milk as follows:

(1) Combine into one total the values
computed pursuant to § 1005.60 for all
handlers who made reports pursuant to
§ 1005.30, and who made payments
pursuant to § 1005.71 for the preceding
month;

(2) Add an amount equal to the sum of
the deductions to be made for location
adjustments all producer milk qualified
as base milk pursuant to § 1005.75;

(3) Add an amount equal to not less
than one-half the unobligated balance in
the producer-settlement fund;

(4) Subtract any plus amount arrived
at as follows:

(i) Multiply the hundredweight of base
milk for the month by the Class I
differential of $3.08;

(ii) Add an amount equal to the value
of the location adjustment deductions as
computed pursuant to § 1005.61(b}(2)
hereof;

(iii) Subtract the foregoing amount
from the sum computed pursuant te
§ 1005.61(b)(3) hereof;

(5) Divide the resulting amount by the
sum of the following for all handlers
included in these computations:

(i} The total hundredweight of
producer milk qualified as base milk;

(ii) The total hundredweight for which
a value is computed pursuant to
§ 1005.60{m);

(8) Subtract not more than 5 cents per
hundredweight. The result shall be
known as the “Base Milk Differential
Price” for milk testing 3.5 percent
butterfat, and the marketwide average
nonfat milk solids content of producer
milk,

(c) For each of the months of March
through June, the market administrator
shall compute an “Excess Milk
Differential Price” for excess milk
containing 3.5 percent butterfat with
market average nonfat milk solids
content received from preducers by
dividing any amount subtracted
pursuant to § 1005.61(b)(4) hereof by the
total hundredweight of excess producer
milk received by all handlers during the
month, and rounding such price
downward to the nearest whole cent. If
the amount subtracted pursuant to
§ 1005.61(b)(4) is equal, or less than one
cent per hundredweight the Excess Milk
Differential Price shall be “0".

- - - - -

§ 1005.62 Computation of producers’
nonfat solids price.

For each month the market
administrator shall compute a
“Producers’ nonfat solids price" to be
paid all producers for the pounds of
nonfat milk solids contained in milk
marketed as producer milk as follows:

(a) Combine into one total the values
computed pursuant to § 1005.60 (n) and
(o) for all handlers who made reports
pursuant to § 1005.30 and who made
payments pursuant to § 1005.71 for the

p month;
(b) Divide the resulting amount by the
total pounds of nonfat milk solids in
producer milk; and
(c) Round to the nearest whole cent.
The result is the "Producer’s nonfat
solids price.”

6. Revise § 1005.71(a) to read as
follows:

§1005.71 Payments to the producer-
settiement fund.

(a) On or before the 12th day after the
end of the month, each handler shall pay
to the market administrator the amount,
if any, by which the amount specified in
paragraph (a)(1) of this section exceeds
the amount specified in paragraph (a)(2)
of this section;

(1) The total obligation of the handler
for such month as computed pursuant to
§ 1005.60.

(2) The sum of:

(i) The obligation of the handler for
milk computed based on the appropriate
“Average”, or “Base and Excess Milk
Differential” prices as computed
pursuant to § 1005.61 adjusted pursuant
to § 1005.75 with respect to such
handler's receipts of milk from
producers, and handlers defined in
§ 1005.9(c).

(ii) The value at the “Average
Differential Price” for the month
applicable at the location of the plant
from which received, of other source
milk for which a value is computed
pursuant to § 1005.60(m).

- * - -

7. Revise § 1005.73(a)(1) and (2], (c)(1],
and (2) and (d)(2) to read as follows:

§ 1005.73 Payments to producers and to
cooperative associations.

(8] - &

(1) On or before the last day of each
month, for milk received during the first
15 days of the month from each
producer who has not discontinued
delivery of milk to such handler before
the 25th day of the month at not less
than the basic formula price for the
preceding month, or 90 percent of a price
determined by adding the Average
Differential and basic formula prices for
the preceding month, whichever is
higher.

(2) On or before the 15th day of the
following month, an amount equal to not
less than the sum of the following:

(i) The total pounds of butterfat in
producer milk received from the
producer multiplied times the butterfat
price;

(ii) The total pounds of nonfat milk
solids in producer milk received from
the producer multiplied times the
“Producer nonfat solids price,"

(iii) The total pounds of producer milk
received from the producer multiplied
times the “Average Differential Price,"”
or the “Base Milk Differential, and
Excess Milk Differential Prices,"
multiplied times the base milk, and




11224

Federal Register / Vol. 54, No. 51 / Friday, March 17, 1989 / Proposed Rules

excess milk pounds received, as
appropriate for the month;

(iv) Less payments made to such
producer pursuant to paragraph (a)(1) of
this section;

{v) Less deductions for marketing
services made pursuant to § 1005.86;

(vi} Plus or minus adjustments for
errors made in previous payments made
to such producer;

(vii) Less proper deductions
auf&hon'zed in writing by such producer;
an

(viii} Less an amount equal to no more
than a pro rata share of any
underpayment by the Market
administrator at the time this payment is
due, of the amount due the handler
pursuant to § 1005.72. Provided that the
payment to the producer shall be
completed thereafter not later than the
date for making payments pursuant to
this paragraph next following, after the
receipt by the handler of the balance
due from the Market Administrator.

- - * L -

c'.'

(1) On or before 2 days prior to the
last day of the month for milk received
during the first 15 days of the month, not
less than the basic formula price for the
preceding month, or 90 percent of a price
determined by adding the basic formula,
and Average Differential prices for the
preceding month, whichever is higher;
and

(2) On or before the 13th day of the
following month for milk received during
the month not less than the following:

(i) The total pounds of butterfat in
producer milk received from the
producer multiplied times the Butterfat
price;

(ii) The total pounds of nonfat milk
solids in producer milk received from
the producer multiplied times the
“Producer nonfat solids price;” and

(iii) The total pounds of producer milk
received from the producer multiplied
times the “Average Differential Price,"”
or the “Base Milk Differential, and
Excess Milk Differential Prices,"
multiplied times the Base milk, and
Excess milk pounds received, as
appropriate for the month, adjusted
pur;uant to § 1005.75.

( ] * & »

(2) The daily and total pounds of milk
received, and the pounds of butterfat
and nonfat milk solids contained
therein.

§ 1005.74 [Removed]
8. Delete § 1005.74 Butterfat
differential.

Copies of this notice of hearing may
be procured from USDA/AMS/Dairy
Division, Order Formulation Branch;

Room 2968, South Building, P.O. Box
96456, Washington, DC 200906456, or
may be inspected there.

Copies of the transcript of testimony
taken at the hearing will not be
available for distribution through the
Hearing Clerk's Office. If you wish to
purchase a copy, arrangements may be
made with the reporter at the hearing,

From the time that a hearing notice is
issued and until the issuance of a final
decision in a proceeding, Department
employees involved in the decisicnal
process are prohibited from discussing
the merits of the hearing issues on an ex
parte basis with any person having an
interest in the proceeding. For this
particular proceeding, the prohibition
applies to employees in the following
organizational units:

Office of the Secretary of Agriculture
Office of the Administrator, Agricultural

Marketing Service
Office of the General Counsel
Dairy Division, Agricultural Marketing

Service (Washington office only)

Procedural matters are not subject to
the above prohibition and may be
discussed at any time.

Signed at Washington, DC, on: March 13,
1989.

J. Patrick Boyle,

Administrator.

[FR Doc. 89-6218 Filed 3-16-89; 8:45 am]
BILLING CODE 3410-02-M

NUCLEAR REGULATORY
COMMISSION

10CFR Part 4

Enforcement of Nondiscrimination on
the Basis of Handicap In Federally
Assisted Programs; Correction

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
proposed rule appearing in the Federal
Register on March 8, 1989 (54 FR 9966)
which would amend regulations issued
for the enforcement of section 504 of the
Rehabilitation Act of 1973, as amended,
in Federally assisted programs or
activities. This action is necessary to
correct the address and hours of
operation presented for the NRC Public
Document Room. The information in the
“ADDRESSES” section for the Nuclear
Regulatory Commission on page 9968
should be corrected to read as set forth
below.

DATE: Comments must be received by
May 8, 1989.

ADDRESSES: Comments should be sent
to: Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Attention: Docketing and Service
Branch. Comments received will be
available for public inspection at the
NRC Public Document Room 2120 L
Street, NW., lower level of the Gelman
Building, Waghington, DC 20555 from
7:45 am to 4:15 pm except legal holidays.
FOR FURTHER INFORMATION CONTACT:
Mr. Edward E. Tucker, Manager, Civil
Rights Program, Office of Small and
Disadvantaged Business Utilization/
Civil Rights, U.S, Nuclear Regulatory
Commissicn, Washington, DC 20555,
Telephone: [301) 492-7697 (voice) or
(800) 638-8282 (TDD).

Dated at Bethesda, Macyland, this 10th day
of March 1989.

For the Nuclear Regulatory
Commission.
Dennie H. Grimsley,
Director, Division of Freedom of Information
and Publications Services, Office of
Administration.
[FR Doc. 89-6331 Filed 3-18-89; 8:45 am)
BILLING CODE 7550-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 88-CE-03-AD]

Airworthiness Directives; British
Aerospace (BAe) PLC, Jetstream 3101
(includes Mode! 3100) Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTioN: Notice of Proposed Rulemaking
{NPRM).

sumMMARY: This Notice proposes to
adopt a new Airworthiness Directive
(AD), applicable to British Aerospace
(BAg) PLC, Jetstream 3101 (includes
Model 3100) airplanes which have
incorporated Omnibus Modification
7380 and Kit 3279A for increased gross
weight. The action proposes to modify
or replace the existing pilot's and
copilot’s operating limitations placards
and incorporate an Airplane Flight
Manual (AFM) revision, in accordance
with Particular Amendment P/46, which
reduces the maximum maneuvering
speed from 180 knots Indicated Airspeed
(IAS) to 176 knots IAS. The original
instructions for incorporating Omnibus
Modification 7380 to increase the gross
weight from 14,550 pounds to 15,212
pounds inadvertently omitted revised
operating limitation placards and the
AFM revision necessary to reduce the
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maximum maneuvering speed (V,)
appropriate to the heavier weight. If the
erroneous speeds are not corrected,
continued use of higher than design
speeds will result in reduced fatigue life
of major structural components which
may cause premature failure. Revising
the operating limitation placards and the
AFM so that the correct airspeed
limitations are presented, will permit
operation within the established design
load factors and service life of life-
limited parts.

DATES: Comments must be received on
or before May 16, 1989.

ADDRESSES: British Aerospace (BAe)
Jetstream Alert Service Bulletin (ASB)
11-A-JA880140, dated February 23, 1988,
and Particular Amendment P/46 to AFM
Document No. HP.4.10, applicable to this
AD, may be obtained from British
Aerospace, Inc., Technical Librarian,
P.O. Box 17414, Dulles International
Airport, Washington, DC 20041;
Telephone (703) 435-9100. This
information also may be examined at
the Rules Docket at the address below.
Send comments on the proposal in
triplicate to the Federal Aviation
Administration, Central Region, Office
of the Assistant Chief Counsel,
Attention: Rules Docket No. 88-CE-03—
AD, Room 1558, 601 East 12th Street,
Kansas City, Missouri 64108. Comments
may be inspecied at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT:
Mr. Ted Ebina, Aircraft Certification
Division, AEU-100 Europe, Africa, and
Middle East Office, FAA, c¢/o American
Embassy, B-1000 Brussels, Belgium:
Telephone (322) 513.38.30 or Mr. John P.
Dow, Sr., FAA, Project Support Section-
Foreign, ACE-109, 601 E. 12th Street,
Kansas City, Missouri 64106; Telephone
(816) 426-6932.

SUPPLEMENTARY INFORMATION:

Comments invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views or arguments as
they may desire, Communications
should identify the regulatory docket or
notice number and be submitted in
triplicate to the address specified above.
All communications received on or
before the closing date for comments
specified above will be considered
before taking action on the proposed
rule. The proposals contained in this
notice may be changed in light of the
comments received. Comments are
specifically invited on the overall
regulatory, economic, environmental
and energy aspects of the proposed rule,

All comments submitted will be
available both before and after the
closing date for comments in the Rules
Docket for examination by interested
persons. A report summarizing each
FAA public contact concerned with the
substance of this proposal will be filed
in the Rules Docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Central
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
89-CE-03-AD, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106,

Discussion: British Aerospace (BAe)
PLC, made design changes to the
Jetstream Model 3101 (including 3100)
series airplanes that would permit

.increasing the maximum takeoff gross

weight from 14,550 pounds to 15,212
pounds. The airplane modifications
necessary to permit operation at the
heavier gross weights were classified as
Omnibus Modification 7380, and Kit
3279A of modification 7380.

Several airplanes were so modified
during production and others have been
field modified. Subsequently, it was
discovered that the placards provided in
Kit 3279A and the associated AFM
revision did not revise the maximum
permissible maneuvering airspeed (V)
in accordance with the approved design
data. Because of the increased gross
weight, the maximum maneuvering
speed (the maximum speed at which full
control deflection may be used without
exceeding design structural loads) was
reduced from the previously approved
speed of 180 knots IAS to 176 knots IAS.
The use of flight controls to full
deflection at airspeeds greater than 176
knots IAS, may cause excessive
structural loads and invalidate existing
life-limits on major structural
components of the airplane. As a result,
the manufacturer has issued BAe ASB
11-A-JA880140, dated February 23, 1988,
and Particular Amendment P/46 to AFM
Document No. HP.4.10 which make
provisions for modifying or replacing the
existing operating limitations placards
and revising the existing AFM. The Civil
Airworthiness Authority—United
Kingdom (CAA-UK), which has
responsibility and authority to maintain
the continuing airworthiness of these
airplanes in the United Kingdom, has
classified this ASB and the actions
recommended therein by the
manufacturer as mandatory to assure
the continued airworthiness of the
affected airplanes. On airplanes
operated under United Kingdom
registration, this action has the same

effect as an AD on airplanes certified for
operation in the United States. The FAA
relies upon the certification of the CAA-
UK combined with FAA review of
pertinent documentatioin in finding
compliance of the design of these
airplanes with the applicable United
States airworthiness requirements and
the airworthiness conformity of products
of this type design certificated for
operation in the United States. The FAA
has examined the available information
related to the issuance of BAe ASB 11~
A-]JA88B0140, dated February 23, 1988,
and the mandatory classification of this
ASB by the CAA-UK. Based on the
foregoing, the FAA believes that the
condition addressed by BAe ASB 11-A-
JA880140, dated February 23, 1988, is an
unsafe condition that may exist on other
products of this type design certificated
for operation in the United States.
Consequently, the proposed AD would
require that BAe Jetstream 3101
{includes Mode! 3100) airplanes which
have incorporated Omnibus
Modification 7380 for increased gross
weight, revise the operating limitations
placard and AFM in accordance with
the provisions of the above ASB.

The FAA has determined there are
approximately 122 airplanes that may be
affected by the proposed AD. The
estimated cost of modifying the
operating limitations placard and AFM
for these airplanes is estimated to be $50
per airplane. The maximum total cost is
estimated to be $6,100 to the private
sector. The cost of compliance with this
proposed AD is so small that the
expense of compliance will not be a
significant financial impact on any small
entities operating these airplanes.

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or in the distribution of power
and responsibilities among the various
level of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this proposal would
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment. Therefore,
I certify that this action (1) Is not a
“major rule” under the provisions of
Executive Order 12291; (2) is not a
“gignificant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1879); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the public
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docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES".

List of Subjects in 14 CFR 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Propesed Amandment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend Section 89.13 of Part
39 of the FAR as follows:

PART 38—[AMENDED]

1. The authority citation for Part 39
centinues to read as follows:

Authority: 40 U.S.C. 1354(a), 1421 and 1423;
49 'U.S.C. 1086(g) [Revised, Pub. L. 97448,
January 12, 1983); 14 CFR 11.89.

§392.13 [Amended]

2. By adding the following new AD:

British Aerospacs [BAe) PLC: Applies to
Jetstream Model 3101 (includes Model 3100)
(all serial numbers) airplanes which have Kit
3279A embodied as part of Omnibus
Modification 7380, certificated in any
category.

Compliance: Compliance is required within
the next 100 hours fime-in-service after the
effective date of this AD, unless already
accomplished. To assure operation of the
airplane within the design airspeed
limitations, accomplish the following:

{a) Modify the pilot's and copilet’s
operating limitations placerds and revise the
Airplane Flight Manual in accordance with
British Aerospace Alert Service Bulletin 11~
A-JA880140, dated February 23, 1988, and
operate the airplane in accordance with these
limitations.

(b) Airplanes may be flown in accordance
with FAR 21.197 to u location where this AD
mauy be accomplished.

(c) An equivalent means of compliance
with this AD may be used if approved by the
Manager, Aircraft Certification Office, AEU-
100, Europe, Africa, Middle East Office, FAA,
¢/o American Embassy, B-1000 Brussels,
Belgium,

All persons affected by this directive
may obtain copies of the documents
referred to herein upon request to British
Aerospace, Inc., Technical Librarian,
P.O. Box 17414, Dulles International
Airport, Washington, DC 20041; or may
examine these documents at the FAA,
Office of the Assistant Chief Counsel,
Room 1558, 601 East 12th Street, Kansas
City, Missouri 84106.

Issued in Kansas City, Missouri, on March
3, 1988,

Barry D. Clements,

Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 89-6278 Filed 3-16-89; 6:45 am]
BILLING CODE 4910-13-4

14 CFR Part 39
[Docket No. 88-NM-08-AD]

Airworthiness Directives; Boeing
Model 737 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTiON: Withdrawsl of Notice of
Proposed Rulemaking.

SUMMARY: This action withdraws a
Notice of Proposed Rulemaking (NPRM)
which proposed to amend an existing
airworthiness directive (AD), applicable
to certain Boeing Model 737 series
airplanes, which currently requires
visual inspection for cracking, and
repair or replacement, as necessary, of
the skin along the upper row of
fasteners of certain fuselage lap joints.
The proposal would have required the
accomplishment of certain eddy current
inspections, which were optional in the
existing AD. Since the issuance of the
NPRM, the FAA has superseded the
existing AD with an AD which requires
more stringent ingpections than those in
the existing AD. Accordingly, the NPRM
is withdrawn.

FOR FURTHER INFORMATION CONTACT:
Ms. Barbara J. Mudrovich, Airframe
Branch, ANM-120S; telephone (206) 431-
1927, Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68968, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to amend an
existing airworthiness directive,
applicable to certain Boeing Model 737
airplanes, was published in the Federal
Register on March 10, 1988 (53 FR 7765).
The proposal would have amended AD
87-21-08, Amendment 38-57552 {52 FR
38385; Octeber 18, 1987}, to require the
accomplishment of certain eddy current
inspections which were optional in the
existing AD. Since issuance of the
NPRM, there has been an accident
invalving a Model 737 airplane in which
a large portion of the fuselage departed
the airplane. Subsequently, the FAA
determined that inspections more
stringent than those required by AD 87—
21-08, were necessary, and therefore,
issued AD 88-22-11, Amendment 39~
6059 (53 FR 44156; November 1, 1988),
which supersedes AD 87-21-08.
Accordingly, the FAA kas determined
that the propesed amendment is not
necessary, and the NPRM is hereby
withdrawn,

Withdrawal of this Notice of Proposed
Rulemaking constitutes only such action,
and does not preclude the agency from
issuing another Notice in the future, or

commit the agency to any course of
action in the future.

Since this action only withdraws a
Notice of Proposed Rulemaking ([NPRM),
itis neither a proposed nor final rule,
and therefore, is not covered under
Executive Order 12291, the Regulatory
Flexibility Act, or DOT Regulatory
Policies and Procedures (44 FR 11034;
February 28, 1979).

List of Subjects: 14 CFR Part 39
Aviation safety, Aircraft.
The Withdrawal
Accordingly, persuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
withdraws a proposal to amend § 39.13

of Part 39 of the Federal Aviation
Regulations {14 CFR 39:13) as follows:

PART 39—{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 48 U.S.C. 1354(a), 1421 and 1323;
49 U,S.C. 108(g) (Revised Pub, L. 87448,
January 12, 1983); end 14 CFR 11.89.

2. By withdrawing the Notice of
Proposed Rulemaking, Docket 88-NM-
08-AD, published in the Federal Register
on March 10, 1988 {53 FR 7785), F.R. Doc.
88-5208.

Issued in Seattle, Washington, on March 8,
1989.

Darvell M. Pederson,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 89-8276 Filed 3-16-89; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 83-NM-13-AD]

Alrworthiness Directives; israel
Aircraft Industrie (IAl) Model 1121,
1121A, 1121B, 1123, 1124, and 11249A

Series Airplanes

AGENCY: Federal Aviation
Administration [FAA) , DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

summaRY: This notice proposed to
supersede an existing airworthiness
directive {AD), applicable to Israel
Aircraft Industrie (IAL) Model 1121,
1121A, 11218, 1123, 1124, and 1124A
series airplanes, which currently
requires repetitive dye penetrant
inspections to detect cracks in the
horizontal stabilizer aft spar splice
fitting, and replacment, as necessary.
That action was prompted by reports of
cracks in the splice fitting lugs on
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several airplanes. This proposal would
require repetitive visual inspections for
cracks in the hinge lugs of the horizontal
stabilizer aft spar splice fitting, and
replacement of any fittings found
cracked. This action is prompted by
reports of cracks found in the outer
hinge lugs during a visual inspection,
which were apparently missed during
the previously required dye penetrant
inspection. Such cracking, if not
detected and corrected, could lead to
failure of the outer and inner hinge lugs,
which would compromise the structural
integrity of the horizontal stabilizer
assembly.

DATES: Comments must be received no
later than May 8, 1989.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 8-NM-
13-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168. The
applicable service information may be
obtained from Israel Aircraft Industrie
(IAI), Delaware Office, P.O. Box 100886,
Wilmington, Delaware 19850. This
information may be examined at the
FAA, Northwest Mountain region, 17900
Pacific Highway South, Seattle, :
Washington, or Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Mark Quam, Standardization
Branch, ANM-113; telephone (206) 431
1978. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules docket for
examination by interested persons. A
report summarizing each FAA /public
contact concerned with the substance of

this proposal will be filled in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, transport
Airplane Directorate, ANM-103,
Attention: Airworthiness Rules Docket
No. 89-NM-13-AD, 17900 Pacific
Highway South, C-88968, Seattle,
Washington 98168.

Discussion

On June 19, 1986, the FAA issued AD
86-14-02, Amendment 39-5341 (51 FR
23217; June 28, 1988), to require a 600-
hour repetitive dye penetrant inspection
to detect cracks in the horizontal
stabilizer aft spar splice fitting on all IAI
Models 1121, 1121A, 1123B, 1123, 1124,
and 1124A series airplanes and
replacement, as necessary. The action
was promoted by reports of cracks
found in the splice fitting lugs on several
airplanes. This condition, if no
corrected, could lead to failure of the
fitting, which would compromise the
structural integrity of the horizontal
stabilizer assembly.

Since issuance of that AD, there have
been several reports of cracks and
consequent breaking of the outer lugs in
the horizontal stabilizer aft hinge Part
No. 453005-501. The reported cracks
were found during a visual inspection,
and were apparently not detected during
the previous 600-hour required dye
penetrant inspection.

Analysis by the manufacturer has
detemined that the crack propagation
rate in the outer lug is such that any
crack would be visually detectable at a
300-hour inspection interval. Damage
tolerance analysis demonstrates that the
two outer lugs will break consecutively
and then the inner lugs will begin to
carry higher loads. The lug design is
redundant and, when coupled with a
300-hour visual inspection, will provide
an adequate margin of detection before
total hinge lug failure. For this reason, it
has been determined that the currently
required 600-hour dye penetrant
inspections are apparently inadequate
to detect such cracking, and that a 300-
hour repetitive visual inspection is
appropriate.

IAI has issued Service Bulletin 1121~
55-003, Revision 1, dated August 8, 1988,
applicable to Model 1121, 1121A, and
1121B Commodore Jet series airplanes;
Service Bulletin 1123-55-006, Revision 1,
dated August 8, 1988, aplicable to Model
1123 Westwind; and Service Bulletin
1124-55-020, Resision 2, dated August 8,
1988, applicable to Model 1124 and
1124A, Westwind I and II; which

describe procedures for repetitive visual

inspections of the horizontal stabilizer

aft spar splice fitting Part Number

453005-501 (hinge assembly).

Additionally, IAI has issued the

following service bulletins, which

describe procedures for replacement of
the horizontal stabilizer aft spar splice
fitting:

Service Bulletin 1121-55-004, Revision 2,
dated August 8, 1988 (Model 1121,
1121A, and 1121B); or

Service Bulletin 1123a-55-007, Revision
2, dated August 8, 1988 (Model 1123
Westwind); or

Service Bulletin 1124-55-021, Revision 3,
dated October 21, 1988 (Model 1124
and 1124A, Westwind I and 1I).

The Israeli Civil Aviation
Administration (CAA) has classified
these service bulletins as mandatory,
and has issued Airworthiness Directive
(AD) 85-001 addressing this subject.

This airplane model is manufactured
in Israel and type certificated in the
United States under the provisions of
§ 21.29 of the Federal Aviation
Administration and the applicable
bilateral airworthiness agreement.

Since this condition is likely to exist
or develop on other airplanes of this
same type design registered in the
United States, and AD is proposed
which would supersede AD 86-14-02 to
require repetitive visual inspections for
cracks in the hinge lugs of the horizontal
stabilizer aft spar splice fitting, and
replacement, as necessary, in
accordance with the service bulleting
previously described.

It is estimated that 410 airplanes of
U.S. registry would be affected by this
AD, that it would take approximately
one-half manhour per airplane to
accomplish the required actions, and
that the average labor cost would be $40
per manhour. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $8,200 for
the initial inspection cycle.

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12281
and (2) is not a significant rule pursuant
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to the Department of Transportation
Regulatory Policies and Procedures (34
FR 11034; February 28, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities because of the
minimal cost of compliance per airplane
[$20). A copy of a draft regulatory
evaluation for this action is
contained in the regulatory docket.

List of Subjects in 12 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations (14
CFR 39.13) as follows:

1. The authority citation for Part 39
continues 1o read as follows:

Authority: 46 11.5.C. 1854(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised Pub. L. 87-448,
January 12, 1983); and 24 CFR 11.89.

2. By superseding AD 86-13-02,
Amendment 39-5341 (51 FR 23217; June
26, 1886), with the following new
airworthiness directive;

Israel Aircraft Industries {IAL): Applies to
Model 1121, 1121A, 11218, 1128, 1124, and
1124A series airplanes, certificated in any
category. Compliance required as indicated,
unless previously accomplished.

To detect cracks in the hinge lugs of the
horizontal stabilizer aft spar splice fitting
(hinge assembly), accomplish the following:

A. Within the next 75 flight hours time-in-
service after the effective date of this AD,
unless accomplished within the
last 225 flight hours time-in-service, conduct a
visual inspection of the horizontal stabilizer
aft spar fitting {hinge assembly), Part Number
453005-501, in accordance with the following
1Al Service Bulleting, entitled “Horizontal
Stabilizer Aft Spar Splice Fitting P/N 453005~
501 (Hinge Assembly) Inspection”, as
appropriate:

‘Model Servica Bulletin

1121, 11214, 11218...| 1121-55-003, HRovision 1,
dated August 8, 1988,
1123-55-008, Revision 1,
dated August 8, 1988.
1124-55-020, Revision 2,
dated August 8, 1988.

B. If no cracks are found, repest the
inspection required by paragraph A., above,
at intervals not to exceed 300 hours time-in-
service.

C. If cracks are found, replace the splice
fitting prior to further flight, in accordance
with the following 1Al service bulletins
entitied *"Horizontal Stabilizer Assembly—

Inspection, Repair, and Improvement (AFC
2037)," as appropriate:

Model

Service Bulletin

1121, 1921A, 1121B...| 1121-55-004, Revision 2,
) ) V- INSSRSRSES I
1124, 1124A. e

D. Following t of the splice
fitting, described in the above service
bulletins, repeat the inspection required by
paragraph A, of this AD at intervals not to
exceed 300 hours time-in-service.

E. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager,
Standardization Branch, ANM-113.

F. Special Right permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the inspection and
modification required by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Israel Aircraft Industries,
Delaware Office, P.O. Box 100886,
Wilmington, Delaware 18850. These
documents may be examined at the
FAA, Nerthwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, 8010 East Marginal
Way South, Seattle, Washington.

Issued in Seattle, Washington, an March 8,
1989,

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 89-6279 Filed 3-16-89; 8:45 am]
BILLING CODE #910-13-M

14 CFR Part 39
[Docket No. 83-NM-100-AD]

Alrworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTiON: Supplemental Notice of
Proposed Rulemaking (NPRM).

SUMMARY: This notice proposes to
amended an earlier proposed
airworthiness directive {AD), applicable
to certain Boeing Model 747 series
airplanes, that would have required

ultrasonic inspection for cracks and
corrosion, and overhaul, if necessary, of
the wing landing gear beam outboard
end fittings. That action was prompted
by the report of a fracture of a left wing
landing gear beam outboard end fitting
on one airplane. This condition, if not
corrected, could result in separation of
the outboard end of the landing gear
beam and possible damage to adjacent
control cables or hydraulic lines. This
action would revise the original
proposal to add a requirement for visual
inspections for corrosion. The FAA has
determined that ultrasonic inspection
will not detect the corrison and that an
additional visual inspection is necessary
to maintain an acceptable level of
safety.

DATES: Comments must be received no
later than April 12, 1989,

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mpountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 88-NM-
100-AD, 17900 Pacific Highway South,
C-88966, Sealtle, Washington 96168. The
applicable service information may be
obtained from Boeing Commercial

P.0. Box 3707, Seattle,
Washingtan 98124. This information
may be examined at the FAA,
Northwest Mountain Region, 17800
Pacific Highway Scuth, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.
FOR FURTHER INFORMATION CONTACT:
Mr. Dan R. Bui, Airframe Branch, ANM-
1208S; telephone (206) 431-1919. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION: .

Comments Invited

Interested persons are invited ta
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the propsoed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rales Docket for
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examination by interested persons. A

report summarizing each FAA /public

contact concerned with the substance of

?ackproposalwmbeﬁledinthekdes
ocket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking {NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, ANM-103,
Attention: Airworthiness Rules Docket
No. 88-NM-100-AD, 17900 Pacific
Highway South, C-58966, Seattle,
Washington 98168,

Discussion

A proposal to amend Part 39 of the
Federal Aviation Regulations to include
an airworthiness directive which
requires inspection and overhaul, if
necessary, of the wing landing gear
beam outboard end fittings on certain
Boeing Model 747 series airplanes was
published in the Federal Register on
August 18, 1988 (53 FR 31365). The
comment period for the proposal closed
on October 12, 1988,

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The Air Transport Association (ATA)
of America, on behalf of its members,
e:lpmssed no objections to the proposed
rule.

The National Transportation Safety
Board (NTSB) supported the proposed
rule, but recommended that the
proposed rule should be changed to
require those airplanes which have
accumulated more than 30,000 flight
hours be inspected at the earliest
opportunity compatible with the
airplanes scheduled maintenance
program. In developing the proposed
compliance time, the FAA did consider
the earliest period that would, on the
average, be commensurate with the
affected operators’ scheduled
maintenance. The FAA determined that
the proposed compliance time of 18
months met this criteria. However, as
explained below, this Supplemental
NPRM proposes to revise the
compliance time.

The manufacturer recommended that
paragraphs A., B., and C. of the proposal
be revised to indicate that the ultrasonic
inspections are to be conducted to
detect cracks only, not ** * * cracks or
corrosion.” During the process of
developing an ultrasonic technigue to
find cracks or corrosion, it was
determined that the ultrasenic
inspection would not detect the
corrosion but would detect cracks. The

FAA has considered the manufacturer's
recommendation and has determined
that the proposed ultrasonic inspection
requirement is adquate to detect cracks.
However, the FAA has determined that
additional visual inspections for
corrosion are necessary to maintain an
acceptable level of safety. Service
experience has shown that the cracking
which prompted this AD initiated from
corrosion pits and propagated by stress
corrosion.

Since the addition of visual inspection
requirements increases the scope of this
rulemaking action, the comment period
has been reopened to provide adequate
time for public comment. To partially
compensate for the additional comment
period, the proposed compliance time
has been reduced by 4 months.

Since issuance of the NPRM Boeing
has issued Revision 1 to Service Bulletin
747-57-2244, dated July 28, 1988. The
revision is primarily of a corrective and
clarifying nature. The FAA has reviewed
and approved the revision. The
proposed rule has been changed to
reflect this later document as the
appropriate service information.

This proposed revision to the original
Notice would not affect any additional
airplanes presently on the U.S. register
or significantly increase the burden on
operators.

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accerdance with Execulive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For thse reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12291
and (2) is not significant rule pursuant to
the Department of Transportation
Regulatory Policies and Procedures {44
FR 11034; February 28, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities because few, if
any, Model 747 airplanes are operated
by small entities. A copy of a draft
regulatory evaluation prepared for this
action is contained in the regulatory
docket.

List of Subjects in 14 CFR Part 39

Aviation safety, aircraft.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations [14
CFR 39.13) as follows:

PART 38—{AMEMDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 40 US.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised Pub. L. 97343,
January 12, 1983); and 14 CFR 11.89.

2. By revising paragraph A. of the
Notice of Proposed Rulemaking, Docket
No. 88-NM-100-AD, published in the
Federal Register on August 18, 1988 (53
FR 31365), as follows:

Boeing: Applies to Model 747 series airplanes,
listed in Boeing Service Bulletin
747-57-2244, Revision 1, dated July 28,
1988, certificated in any category.
Compliance required as indicated, unless
previously accomplished.

To prevent failure of a wing landing gear
beam outhoard end fitting with possible
damage to control cables or hydraulic lines in
the area of the landing gear, beam,
accomplish the following:

A. Prior to the accumulation of 30,000 flight
hours, or 8 years in service, whichever occurs
first, or within the next 14 months after the
effective date of this AD, whichever occurs
later, visually inspect around the fitting lug
bushings at the wing landing gear beam
outboard end fittings for corrosion, and
ultrasonically inspect the wing landing gear
beam outboard end fittings for cracks, in
accordance with Boeing Service Bulletin 747
57-2244, Revision 1, dated July 28, 1988.

If no cracking or corrosion is found, repeat
the inspection required by paragraph A.,
above, at intervals not to exceed 18 months.

C. If cracking or corrogion is found, prior to
further flight, remove the wing landing gear
beam outboard fitling, and rework in
accordance with Boeing Service Bulletin 747~
57-2244, Revision 1, dated July 28, 1988,

D. Terminating action for the inspections
required by paragraphs A. and B., above,
consists of rework of the wing landing gear
beam outboard fittings in accordance with
Boeing Service Bulletin 747-57-2244, Revision
1, dated July 28, 1988.

E. An alternate means of compliance or
adjustment of the com—liance time, which
provides an acceplable tevel of safety, any be
used when approved by the Manager, Seattle
Aircraft Certification Office, FAA, Northwest
Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector {PMI), who may add any comments
and then send it to the Manager, Seattle
Aircraft Certification Office.

F. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.
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All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

Issued in Seattle, Washington, on March 6,
1989.

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 89-6277 Filed 3-16-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 89-AS0-11]
Proposed Amendment of Transition
Area; Tifton, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of Proposed Rulemaking.

sumMMARY: This notice proposes to
amend the Tifton, GA, Transition Area.
The Eaglehead Airport, located
approximately 7 miles southwest of the
Henry Tift Myers Airport, has been
closed. Therefore, a need no longer
exists for the 700-foot transition area
within a 5-mile radius of the airport.
Also, the geographic position
coordinates of the Henry Tift Myers
Airport need to be corrected.

DATES: Comments must be received on
or before: April 28, 1989.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, ASO-530,
Manager, Airspace and Procedures
Branch, Docket No. 8-AS0O-11, P.O.
Box 20836, Atlanta, Georgia 30320.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for Southern Region, Room 852,
3400 Norman Berry Drive, East Point,

Georgia 30344, telephone: (404) 763-7648.

FOR FURTHER INFORMATION CONTACT:
James G. Walters, Airspace Section,
Airspace and Procedures Branch, Air
Traffic Division, Federal Aviation
Administration, P.O. Box 20636, Atlanta,

Georgia 30320; telephone: (404) 763-7646.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking

by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy aspects of
the proposal. Communications should
identify the airspace docket and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 89-
ASO-11.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in the light of
comments received. All comments
submitted will be available for
examination in the Office of the
Asgistant Chief Counsel for Southern
Region, Room 652, 3400 Norman Berry
Drive, East Point, Georgia 30344, both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Airspace and Procedures Branch (ASO-
530), Air Traffic Division, P.O. Box
20636, Atlanta, Georgia 30320.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2A which describes the application
procedure,

The Proposal

The FAA is considering an
amendment to § 71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to amend the Tifton, GA,
Transition Area. The existing transition
area includes a 5-mile radius area
around the Eaglehead Airport located
approximately 7 miles southwest of the
Henry Tift Myers Airport. The
Eaglehead Airport has been closed. The
proposed action would eliminate the
700-foot transition area around the

Eaglehead Airport. Also, it would
correct the geographic position latitude/
longitude coordinates of the Henry Tift
Myers Airport. Section 71.181 of Part 71
of the Federal Aviation Regulations was
republished in FAA Handbook 7400.6D
dated January 4, 1988.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “major rule” under
Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition Area.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 108(g)
(Revised Public Law 97-449, January 12,
1963); 14 CFR 11.69.

2. Section 71.181 is amended as
follows:

Tifton, GA [Amended]

By amending the coordinates of Henry Tift
Myers Airport to read, “(Lat. 31°26'00"N.,
Long, 83°29'00"W.)" and deleting the clause,
“within a 5-mile radius of Eaglehead Airport
(31°23'00"'N., Long. 83°36'00"W.)".

Issued in East Point, Georgia, on February
24, 1989,

William D. Wood,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 89-6281 Filed 3-16-89; 8:45 am)
BILLING CODE 4910-13-M
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14 CFR Part 71
{Airspace Docket No. 88-ASW-48]

Proposed Revision of Transition Area:
Lake Charles, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This action corrects the
proposed revision to the transition area
located at Lake Charles, LA. The
development of a new VOR RWY 33
standard instrument approach
procedures (SIAP) to the Chennault
Industrial Airpark, utilizing the Lake
Charles Very High Frequency
Omnidirectional Radio Range/Tactical
Air Navigation [VORTAC), made this
proposed revision necessary. However,
in the original Airspace Docket No. 88—
AWS-48, issued on December 2, 1988,
the arrival extension was incorrectly
described/depicted as being northwest
of the Chennault Industrial Airpark,
where in fact, the arrival extension
should have been described/depicted as
being southeast of the airpark. The
intended effect of this action is to
correct the arrival extension of the
transition area as well as to provide
adequate controlled airspace for aircraft
executing the new VOR RWY 33 SIAP.
DATE: Comments must be received on or
before April 17, 1989,

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace and Procedures Branch, Air
Traffic Division, Southwest Region,
Dacket No. 88-ASW-48, Department of
Transportation, Pederal Aviation
Administration, Fort Worth, TX 76193
0530,

The official docket may be examined
in the Office of the Regional Counsel,
Southwest Region, Federal Aviation
Administration, 4400 Blue Mound Road,
Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Bruce C. Beard, Airspace and
Procedures Branch, Department of
Transportation, Federal Aviation
Administration, Fort Worth, TX 76193~
0530; telephone: [817) 624-5561.
SUPPLEMENTARY iNFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and ons
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments

are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 88-ASW-48." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the
Regional Counsel, 4400 Blue Mound
Road, Fort Worth, TX, both before and
after the closing date for comments. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRM’s

Aany person may obiain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Manager,
Airspace and Procedures Branch,
Department of Transportation, Federal
Aviation Administration, Fort Worth,
TX 76193-0530. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on @ mailing list for future
NPRM's should also request a copy of
Advisery Circular No. 11-2A which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to § 71.181 of the Federal
Aviation Regulations (14 CFR Part 71)
by revising the transition area located at
Lake Charles, LA. The development of a
new VOR RWY 33 SIAP to the
Chennault Industrial Airpark, utilizing
the Lake Charles VORTAC, necessitated
this proposed revision. However, the
original Airspace Docket No. 88-ASW-
48, issued on December 2, 1988,
incorrectly described and depicied the
arrival extension for the VOR RWY 33
SIAP as being northwest of the
Chennault Industrial Airpark. The
correct arrival extension for the VOR
RWY 33 SIAP is southeast of the
airpark, The intended effect of this
correction to the proposed revision is to
correctly describe and depict the arrival
extension as being southeast of the
airpark and to provide adequate

controlled airspace for aircraft
executing the new VOR RWY 33 SIAP.
Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6D dated January 1,
1988.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. 1t, therefor—(1) is not a “major
rule’ under Executive Order 12201; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1879); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is 20 minimal. Since this is a
routine maiter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the FAA proposes to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAY, AREA LOW ROUTES
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The autherity citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a). 1354{a), 1510;
Executive Order 10854; 49 U.S.C. 108(g)
{Revised Pub. L. 97-448, January 12, 1983); 14
CFR 11.89.

§71.181 [Amended]

2. Section 71.181 is amended as
follows:

Lake Charles, LA [Revised]

That airspace extending upward from 700
feet above the surface within an 8.5-mile
radius of the Lake Charles Municipal Airport
(latitude 30°07°32" N., longitude 83°13'22" W.};
and within an 8.5-mile radius of the
Chennault Industrial Airpark {latitude
30°12'37" N., longitude 93°08'35” W), and
within 5.0 miles each side of the 155° radial of
the Lake Charles VOR {latitude 30°08'29" N.,
longitude 93°0620" W.), extending from the
8.5-mile radius area of the Chennauit
Industrial Airpark to 15 miles southeast of the
Chennault Industrial Airpark.
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Issued in Fort Worth, TX, on February 8,
1988.
Larry L. Craig, o
Manager, Air Traffic Division, Southwest
Region.
[FR Doc. 89-6376 Filed 3-16-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 89-AWP-3]

Proposed Establishment of Transition
Area, Lovelock, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTiON: Notice of Proposed Rulemaking.

suMMARY: This notice proposes to
establish transition areas at Lovelock,
Nevada, to provide controlled airspace
for instrument approaches to be
conducted at Derby Field.

DATES: Comments must be received on
or before April 28, 1989.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn: Manager,
Airspace and Procedures Branch, AWP-
530, Docket No. 8&-AWP-3, Air Traffic
Division, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California

90009.

The official docket may be examined
in the Office of the Regional Counsel,
Western-Pacific Region, Federal
Aviation Administration, Room 6W14,
15000 Aviation Boulevard, Lawndale,
California.

An informal docket may also be
examined during normal business hours
at the Office of the Manager, Airspace
and Procedure Branch, Air Traffic
Division at the above address.

FOR FURTHER INFORMATION CONTACT:
Daniel K. Martin, Airspace and
Procedures Specialist, Airgspace and
Procedures Branch, AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 90261,
telephone (213).297-0166.

SUPPLEMENTARY INFORMATION:
Commentis Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall

regulatory, aeronautical, economic,
environmental, and energy aspects of
the proposal. Communications should
identify the airspace docket and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 89—
AWP-3." The postcard will be date/time
stamped and returned to the commenter.
All communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Airgpace and
Procedures Branch, Air Traffic Division,
at 15000 Aviation Boulevard, Lawndale,
California 90261, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace and
Procedures Branch, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California 90009. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2A which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to § 71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to establish transition areas at
Derby Field, Lovelock, NV. This action
will establish controlled airspace for
aircraft executing instrument approach
procedures and missed approach
procedures at Derby Field.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—{1) is not a “major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not

warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g) :
(Revised Pub. L. 97449, January 12, 1983); 14
CFR 11.69.

§71.181 [Amended]
2. § 71.181 is amended as follows:

Lovelock, NV [New]

The airspace extending upward from 700
feet above the surface within a 5-mile radius
of Derby Field, Lovelock, NV, lat. 40°40'05"N.,
long. 118°33'42"W. and within 4 miles each
side of the 333° radial (317T) of Lovelock
VORTAC extending to 12 milies north
Lovelock VORTAC, and that airspace
extending upward from 1,200 feet above the
surface beginning at lat. 40°37'00"N.,, long.
118°36'30"W.,, to lat. 40°12'00"N., long.
118°55'00"W., to lat. 40°03'00"N.,, long.
118°52'00"W., to lat. 40°18'00"N., long.
118°22°00" W., to lal. 40°27°00"N., long.
118°34’00"W., to point of beginning and
beginning at lat. 40°05'30"N., long.
118°27'00"W., to lat. 40°06'00°N., long.
118°23'00"W., to lat. 40°03'00"N., long.
118°22'00"W., to lat. 40°01°00"N., long.
118°28'00" W., thence via a 5-mile radius of
Derby Field to point of beginning.

Issued in Los Angeles, California, on
February 27, 1988.

Jacqueline L. Smith,

Manager, Air Traffic Division, Western-
Pacific Region.

|FR Doc. 89-6280 Filed 3-16-89; 8:45 am|
BILLING CODE 4810-13-M
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COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 33

Domestic Exchange-Traded
Commodity Options; Margins

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of petition for
rulemaking; request for comments.

SUMMARY: The Chicago Board of Trade
("CBT" or “Exchange"”) and the Chicago
Mercantile Exchange (“CME" or
"Exchange") have petitioned the
Commodity Futures Trading
Commission for repeal of Commission
Regulation 33.4{a)(2), 17 CFR 33.4(a){2).
The Commission is publishing notice of
the Exchanges’ petitions and requesting
public comment.

DATE: Comments must be received on or
before May 16, 1989.

ADDRESS: Comments should be sent to
Jean A. Webb, Secretary of the
Commission, Commodity Futures
Trading Commission, 2033 K Street,
NW., Washington, DC 20581.

FOR FURTHER INFORMATION CONTACT:
Elizabeth A. Patterson, Attorney,
Division of Trading and Markets,
Commodity Futures Trading
Commission, 2033 K Street, NW,,
Washington, DC 20581. Telephone: (202)
254-8955,

SUPPLEMENTARY INFORMATION: By
letters dated July 11, 1988 and July 27,
1988, the Chicago Board of Trade and
the Chicago Merchantile Exchange,
respectively, petitioned the Commission
for repeal of Commission Regulation
33.4(a)(2), 17 CFR 33.4(a)(2). Regulation
33.4(a)(2) requires that when a
commodity option is purchased each
clearing member must pay to its clearing
house, each member must pay to its
clearing member, and each option
customer must pay to his futures
commission merchant (“FCM"), the full
option premium.! The Exchanges have

* Regulation 33.4 states:

§ 33.4 Designation as a contract market for the
trading of commodity options.

The Commission may designate any board of
trade . . . as a contract market for the trading of
options . . . when the applicant complies with and
carries out the requirements of the Act {es provided
in § 33.2), these regulations, and the following
conditions and requirements with respect to the
commoddity option for which the designation is
sought:

{e] Such board of trade * * *.

(2} Provides that the clearing organization must
receive from each of its clearing members, that each
clearing member must receive from each other
person for whom it clears commodity option
transactions, and that each futures commission
merchant must receive from each of its option

asked the Commission to delete this
regulation in order to permit the
development of “futures-style
margining” of commodity options.*

A futures-style margining system for
options would include two components:
original margin, set according to the
underlying risk, and variation margin,
reflecting the daily change in the value
of the premium, Long and short option
positions would be marked to market
and gains and losses paid and collected
daily. The Exchanges contend that
futures-style margining would improve
cash flow in futures and options markets
generally, thereby increasing liquidity
and efficiency.

L Background
A. Option Pilot Program

In 1981, the Commission instituted a
pilot program for exchange-traded
options on non-agricultural futures
contracts. 46 FR 54500 (November 3,
1981). Concurrently, the Commission
adopted Part 33 of its regulations,
including the full-payment-of-premium
requirement of Regulation 33.4{a)(2). In
explaining its determination to prohibit
the margining of option premiums, the
Commission noted that:

A critical distinction between options and
futures contracts traditionally has been that,
with respect to options, the one-time payment
of a premium gives the option purchaser the
right, over a fixed period of time, to elect the
exercise of the option without incurring any
additional obligations on this option contract,
In contrast, the purchaser’s initial payment of
margin on a futures contract is recognized as
the deposit of earnest money to insure
performance of the contract, but does not
represent the full extent of the purchaser's
potential liability on the futures contract.

46 FR 54504,

The Commission’s decision to prohibit
the margining of option premiums was
“intended to preserve this critical
distinction.” /d. Further, the Commission
viewed the requirement as “essential to
the protection of option purchasers who
otherwise could reasonably expect that
an initial payment of margin on an
option contract constituted the full
extent of their obligation on the option.”
Id. Finally, the Commission stated that
“the rule removes a potentially
significant impediment to the financial
stability of FCMs, clearing members and
the clearing organizations and also

customers, the full amount of each option premium
at the time the option is purchased.

* Implementation of futures-style margining also
might require the amendment of other Commission
regulations or interpretations. See e.g. Financial and
Segregation Interpretation No. 8—Proper
Accounting, Segregation and Net Capital Treatment
of Exchange-Traded Option Transactions, Comm.
Fut. L. Rep. (CCH). 17118 (August 12, 1982).

facilitates the monitoring, by the
exchanges, of their members’ financial
condition,” /d.

B. Other Developments

Although Regulation 33.4(a)(2) has
remained unchanged throughout the
pilot and permanent phases of the
option program,® market participants
have continued to discuss the concept of
futures-style margining of options. As
early as June of 1982, the Coffee, Sugar &
Cocoa Exchange, Inc. (“CSC”) petitioned
the Commission to delete Regulation
33.4{a)(2). The Commission denied
CSC'’s petition, but resolved to
reconsider margining of option
premiums “after the Commission and
the industry ha[d] gained some
experience with the trading of options
under the pilot program.” * The
following year, in a March 13, 1983
Federal Register release, the
Commission solicited comments
concerning “{t]he advantages and
disadvantages of permitting margining
of option premiums paid by floor
traders.” 48 FR 10857, 10858 (March 13,
1983). After considering comments made
in response to that Federal Register
release, the Commission published a
“Notice of proposed rulemaking” in
which it proposed to allow contract
markets to adopt rules permitting their
members to make a deposit with respect
to the option premium. 49 FR 8937
(March 9, 1984). However, the
intervening circumstance of the 1985
Volume Investors margin default in the
gold futures option market on the
Commodity Exchange, Inc., raised
concerns about option margining which
caused the Commission to delay further
consideration of futures-style margining.

More recently, in the wake of the
Octaober, 1987 market break, the
Working Group on Financial Markets
recommended in its Inferim Report that
market participants and regulators study
the potential for improving liquidity
through the use of futures-style
margining of options.® The Working

2 Over the years, the pilot program was expanded
to options on non-agricultura! physicals and options
on agricultural futures, and by February 9, 1987, was
permanent for all these option products. Option
trading on non-agricultural futures was made
permanent effective August 1, 1986, 51 FR 17484
(May 13, 1986); 51 FR 27529 (August 1, 1986).
Options on agricultural futures and options on non-
agricultural physicals were made permanent
effective February 9, 1987. 52 FR 777 (January 8.
1987).

4 Letter from Jane K. Stuckey, Secretary of the
Commission, to Bennett J. Corn, President of CSC,
dated July 2, 1982.

® Interim Report of The Working Group on
Financial Markets, Submitted to the President of the
United States. May 1988.




11234

Federal Register / Vol. 54, No. 51 / Friday, March 17, 1988 / Proposed Rules

Group noted the “particular promise" of
“cross-margining * * * [cjoupled with
futures-style margining.”® In light of the
Working Group's recommendations and
the Chicago Exchanges’ recent petitions,
the Commission now is seeking public
comment on issues related to futures-
style margining of options.

II. Comparison of Option Margining
Systems

Under the current “stock-style” option
system the option buyer or “long” must
pay the entire premium when the
transaction is initiated. No further
payments are required. The premium is
credited to the account of the option
seller or “short,” who must keep it
posted as margin. The option seller also
must put up risk margin to cover
potential adverse market moves in his
obligation. If the option increases in
value, the short must deposit additional
funds into the account. These funds,
however are not transferred to the long,
who must exercise or offset the option in
order to realize any increase in its value.
By contrast, if the option value
decreases, the short may withdraw any
excess funds from its account.

Under the proposed “futures-style™
margin system, both the long and the
short position holders would post risk-
based original margin upon entering into
their option positions. During the life of
the option, the option value would be
marked to market daily. Any increase in
value would result in a credit to the long
option holder's account and a
corresponding debit against the short's
account. Conversely, any decrease in
value would result in a credit to the
short's account and a corresponding
debit to the long’s account. Thus the
cash flows in option contracts would be
symmetric with those in futures
contracts, The change in the margin
system, however, would not alter the
fundamental nature of each party’s
overall obligation. The short's potential
for loss would remain essentially
unlimited while the long would never
pay more than the value of the original
option premium.

The differences between the current
stock-style margin system and the
proposed futures-style margin system
are illustrated by the following
examples. In each case assume that an
at-the-money call with an exercise price
of 270 and sixty days to expiration is

¢ Interim Report, p. 8. The Commission approved

the Intermarket Clearing Corporation’s proposal for
cross-margining of proprietary accounts on june 1,

1988. The Securities and Exchange Commission
approved the corrsponding proposal of the Options
Clearing Corporation on October 7, 1968. The
proposal, however, has not been implemented to
date.

purchased for a premium of $5,000.
Further assume that the minimum price
tick in both the futures and the option is
$500.

Example 1: Option Value Decreases.
At expiration the futures price has fallen
below the exercise price and the option
expires out-of-the-money. Under both
stock-style and futures-style margining,
the long's loss is limited to the initial
premium. Only the timing of the
payments differs.

STOCK-STYLE MARGINING

Long Short

Day 1—Pays full Day 1—Posts fuil
premium of $5,000. premium received from

long plus initial margin.

Day 2-59—Pays no Day 2-58—May withdraw
additional funds. amount equal to

decreasae in value of
option positicn since
day of purchase.

Day 60—Option expires | Day 80—Option expires
valueless. Nothing is valueless, Initial
retumed. margin is refurned.

FUTURES-STYLE MARGINING
Long Short

Day 1—Posts initial Day 1—Posts initial
margin..

Day 2-59—Pays Day 2-59—Collects
aggregate aggregate settiement
variation of $5,000. variation of $5,000

60—Option expires | Day 60—Option expires
value-less. Initial valueless. Initial
margin is returned. margin is returmned.

Example 2: Option Value Increases.
By expiration the futures price has risen
above the exercise price to 285, The
option is “in the money” by 15 points
and the premium is $7,500 ($500 x 15
points) per contract. Under both
systems, the long's profits are the same.
Again, only the timing of the payments
differs.

STOCK-STYLE MARGINING
Long Short
Day 1—Pays full Day 1—Posts full
premium of $5,000. premium received from
long plus initial margin.
Day 2-59—Collects Day 2-59—Posts
nothing over fife of additional funds equal
option. to the increase in
value of option
position over the life of
the option.
oayep—mm Day 60—Liquidates
position by selling the position by buying the
option for $7,500 for & option for $7,500 for a
gain of $2,500.. loss of $2,500. Margin
is refurmed.

FUTURES-STYLE MARGINING
Long Short
Day 1—Posts initial Day 1—Posts initial
margin.
Day 2-59—Over life of Day 2-58—Owver life of
option collects option pays aggregate
e setllement settliement variation of
variation of $2,500. $2,500
Day 60—Liquidates Day 60—Liquidates initial
position. Margin is position. Initial margin
returned. Is retumed.

The long might also choose to exercise
the in-the-money call. Exercising a
futures-style option is analogous ta
taking delivery on a futures position. In
order to receive a cash commodity by
taking delivery on a futures contract, the
long must pay the settlement price of the
futures contract prevailing at the time of
delivery. Similarly, in order to obtain a.
futures position by exercising an optlon,
the long must pay the settlement price of
the option prevailing at the time of
exercise. In other words, the long must
pay the full premium marked to market
on the day of exercise. Under a futures-
style margining system, this payment is
offset by the variation pays received by
the long during the life of the option. The
differences between this procedure and
the exercise of stock-style options are
demonstrated in a final example.

Example 3: Exercise of In-the-money
Option. As in Example 2, the futures

_ price has risen to 285 by September. The

long option holder decides to exercise
the call.

STOCK-STYLE MARGINING
Long Short

Exercises option. ............| Option is exercised.

Receives long futures Receives short futures
position at strike price position at strike price
of 270. Futures of 270, Futures
position is marked-to- position is marked-to-
market by the Clearing market by the Clearing
House and the long is House and the short is
credited with $7,500 debited $7,500.

((285 - 270) x $500).
FUTURES STYLE MARGINING
Long Short

Exercises option. ............. .| Option is exercised.

Clearing House debits Clearing House credits
account for premium short with $7,500
settlement price of settiement of premium.
$7,500.

Receives long futures Receives short futures
position at option position at option price
strike price of 270. of 270. Futures
Futures position is position is marked-1o-
marked-to-market by market by the Clearing
the Clearing House House and the short is
and the long is debited $7,500.
credited with $7,500
((285 - 270) x 500).
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FUTURES STYLE MARGINING—Continued

Long Short

Option position is closed | Option position is closed
through exercise, but through ex:
risk margin is retained risk margin is retained
until the futures until the futures
position is offset. position Is offset.

IIL Potential Advantages of Futures-
Style Margining

The Exchanges foresee a number of
benefits arising from futures-style
margining of options. The primary
benefits identified would be the
potential for more efficient cash flows
across markets and a resulting decrease
in the potential for defaults occurring as
the result of the inability to secure third-
party financing for long futures based on
long option values.

In this connection the Exchanges point
out that, at present, certain spread or
risk neutral positions can give rise to
substantial funds requirements due to
asymmetrical cash flows. The problem
arises, for example, where a short
futures position is hedged with a long
call option. If the short price of the
futures position increases, the value of
the call also increases. However, the
trader cannot apply the increased option
value toward the corresponding loss in
the futures position.” Instead, the trader
must put up funds to pay the futures
variation requirement. Similar cash flow
shortages can arise for traders holding
arbitrage positions such as conversions,
reverse conversions, and box spreads.
The Exchanges state that such problems
may be particularly acute when there
are major market moves.

With futures-style margining of
options, these asymmetrical cash flows
could be eliminated or reduced. Each
increase in an option position’s value
{long or short) would result in a related
variation payment which would be
accessible to the option trader. The
trader could in turn put his option gains
toward margin payments on other
positions with corresponding losses.

The Exchanges also state that market
liquidity would increase under a futures-
style margining system because the
incentive for early exercise of options
would be reduced. Under the present
system, an option purchaser can realize
increases in the value of an option only
by offsetting or exercising that option.
Thus, some long option holders may

T Of course, the trader may obtain the excess
funds by exercising or offsetting the option, but this
would eliminate the hedge strategy or require re-
establishing the option with the ensuing
transactions costs,

choose to exercise their options early in
order to obtain the option profits. This
possibility of early exercise acts as a
disincentive to writing options due to
the uncertainty it creates. The daily pay
and collect feature of the futures-style
system would eliminate the incentive for
early exercise.

The Exchanges assert that futures-
style margining also may reduce
financing requirements for market
participants. Under the present
margining system, FCMs are exposed to
financing risk because long option
equity cannot be used to make variation
margin payments on short option or
futures positions. Moreover, financing
based on option equity may not be
readily available to market participants
because many banks are reluctant to
provide such financing due to option
volatility and the uncertain legal status
of options as collateral, Futures-style
options, with their variation pay and
collect feature, would reduce the need
for market participants to borrow
against their long option equity. Thus,
FCMs no longer would be exposed to a
credit risk beyond their control.

Some operational efficiency may also
be gained through the adoption of
futures-style margining of options. Once
such a system were in place for all
option contracts on a contract market,
the exchange would be able to maintain
one basic margining system, for option
and futures contracts. Exchange
members would benefit in the same
manner.

IV. Potential Concerns Raised By
Futures-Style Margining

One area of concern with respect to
futures-style margining would be the
increase in leverage which would
accompany it. A long would be required
to put up a smaller initial payment to
purchase a given option than he would
under the current system. This could
introduce the risk of default in instances
where long positions are not paid in
full.®

Another issue is the extent to which
customers will understand the scope of
their liability, When the option pilot
program was instituted in 1981, the
Commission cited customer (and trader)
confusion over futures-style margining
as the primary reason for requiring full
payment of option premiums, The full
premium requirement was viewed by
the Commission “as essential to the

® Of course, FCMs would remain free to require
an initial payment equal to the value of the option
premium. In any event, under a futures-style
margining system, FCMs could be expected to apply
the same standards of creditworthiness to option
customers that they apply to futures customers.

protection of option customers who
otherwise could reasonably expect that
an initial payment of margin on an
option contract constituted the full
extent of their obligation on the option.”
46 FR 54504.

The Commission's early concern over
customer confusion may retain some
validity today, particularly because full
payment of premiums on commodity
options has been required for a number
of years. The Exchanges acknowledge
that the institution of futures-style
margining would require major
exchange efforts to educate market
participants. Of course, full and accurate
disclosure of potential liability also
would be necessary at the time an
option position was entered in order to
ensure investor protection.®

A perhaps more significant source of
confusion could be the differences in
option pricing which could result from
futures-style margining. Option
premiums potentially would be higher
under a futures-style system because
shorts would demand a higher price to
compensate for the loss of interest
income on the full premium and longs
would be willing to pay a higher price
because they would be gaining such
interest income. To the extent a uniform
system of margining is not in place,
market participants would have to be
made aware of the effects of margining
systems on pricing. For example,
identical options on the same
commodity traded at different
exchanges might have significantly
different premiums if one exchange used
futures-style margining and the other did
not. Moreover, this pricing inconsistency
also could affect various strategies, for
example, potentially negating the
usefulness of certain “buy-write”
strategies.

In this connection, the Commission
believes based on past experience with
margining proposals that there could be
substantial costs to the industry in
making a transition to futures-style
margining. It is unlikely that all
exchanges would be ready (or willing)
to switch from stock-style option
margining to futures-style option
margining at the same time. Thus FCMs
trading on more than one exchange
might incur significant operational costs
in order to maintain multiple option

® Both the Commission and the NFA have alleged
that in some instances options have been marketed
to the public through fraudulent misrepresentations
of risk. These cases often involve assertions by
options salespersons that, because the full option
premium is paid up front, options are risk-free
investments. Any adoption of futures-style
margining could create additional or different
concerns about fraudulent marketing techniques.
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margining systems and to comply with
different disclosure requirements for
different exchanges. Customers could
find themselves subject to multiple
requirements as well. This piecemeal
change could be avoided by instituting
futures-style margining across-the-board
after all exchanges had adopted futures-
style margin rules, but such an approach
might delay implementation of the
system for an indefinite period of time.

Moreover, even if all exchanges
introduced futures-style margining
simultaneously there would be a
necessary transition period during
which exchanges and market
participants would be required to deal
with both stock-style and futures-style
margining systems. Because of the
impact of futures-style margining on
option pricing, only a newly-issued
option series could be margined in the
proposed manner. Any previously-
issued option series would require
margining under the existing stock-style
system. Thus a change to futures-style
margining would necessitate the
maintenance of a two-tiered margining
system for a period of time.

V. Request for Comments

The Commission invites interested
persons to comment on the foregoing as
well as any additional issues concerning
futures-style margining. In particular, the
Commission encourages commenters to
address the following issues:

1. The nature and extent of potential
benefits resulting from futures-style
margining to (a) clearing organizations,
(b) FCMs, (c) floor traders, and (d)
customers.

2. The nature and extent of potential
risks created by futures-style margining
to (a) clearing organizations, (b) FCMs,
(c) floor traders, and (d) customers.

3. The nature and extent to which
customer protection issues, including
potential fraudulent marketing, would
arise under the proposal and suggested
means of addressing those issues, such
as enhancing risk disclosure
requirements.

4. The nature and extent to which
operational difficulties would arise from
implementation of futures-style
margining and suggested ways to
minimize such difficulties.

5. Whether the implementation of
futures-style margining would
necessitate the creation or enhancement
of other safeguards such as additional
assessments for market participants
carrying large positions concentrated in
particular contracts.

6. Whether futures-style margining
would affect market liguidity by

changing the identity of market
participants.

7. Whether the benefits and risks of
futures-style margining would be any
different under gross margin and net
margin systems.

8. Whether the benefits and risks of
futures-style margining would be
different depending on the nature of the
underlying commodity, e.g., physical
commodities as contrasted to stock
indices.

9. Whether the potential that some
options traded on futures markets might
be futures-style while others would be
stock-style would create significant
problems and what those problems
would be. .

10. Whether the proposed dichotomy
between futures-style options traded on
futures markets and stock-style options
traded on securities markets would
create significant problems and what
those problems would be.

11. Whether the proposed deletion of
Regulation 33.4(a)(2) and the proposed
implementation of futures-style
margining would necessitate additional
changes to the Commission's
regulations.

12. Whether there are alternative
means of obtaining the benefits of
futures-style margining. For example,
could symmetrical cash flows be
achieved while requiring full payment of
the premium? Or, could the asserted
benefits be achieved while limiting
futures-style margining to certain
classes of traders (e.g., institutions)?

Copies of the Exchanges' petitions for
rulemaking will be available for
inspection at the Office of the
Secretariat, Commodity Futures Trading
Commission, 2033 K Street NW.,
Washington, DC 20581. Copies may also
be obtained through the Office of the
Secretariat at the above address or by
telephoning (202) 254-6314. Any person
interested in submitting written data,
views or arguments on the proposed rule
amendments, should send such
comments to Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, 2033 K Street NW.,
Washington, DC 20581 by the specified
date.

Issued in Washington, DC on March 14,
1989, by the Commission.

Jean A. Webb,

Secretary.

[FR Doc. 89-6348 Filed 3-16-89; 8:45 am}
BILLING CODE 6351-07-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1, 31, and 35a

[INTL-52-86]

Income Taxes; information Reporting
and Backup Withholding

AGENCY: Internal Revenue Service,
Treasury.

AcTION: Notice of public hearing on
proposed regulations.

summMARY: This document provides
notice of a public hearing on proposed
regulations relating to the requirement
that certain payments must be reported
to the International Revenue Service
and that, in certain instances, 20 percent
of a reportable payment must be
deducted and withheld under section
3406 of the Internal Revenue Code of
1954 (26 U.S.C. 3406).

DATES: The public hearing will begin at
10:00 a.m. on Thursday, June 15, 1989,
and continue, if necessary, at the same
time on Friday, June 16, 1989. Outlines of
oral comments must be delivered or
mailed by Thursday, May 25, 1989.
ADDRESS: The public hearing will be
held in the LR.S. Auditorium, Seventh
Floor, 7400 Corridor, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. The requests to
speak and outlines of oral comments
should be submitted to the
Commissioner of Internal Revenue, Attn:
CC:CORP:T:R (INTL-52-86),
Washington, DC 20224,

FOR FURTHER INFORMATION CONTACT:
Robert Boyer of the Regulations Unit,
Assistant Chief Counsel (Corporate),
Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
DC 20224, telephone 202-566-3935 (not a
toll-free call).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing relates to
proposed regulations under section 3406
of the Internal Revenue Code of 1954 (26
U.S.C. 3406) on the requirement that
certain payments must be reported to
the Internal Revenue Service and that,
in certain instances, 20 percent of a
reportable payment must be deducted
and withheld. This provision was added
to the Code by section 104 of the Interest
and Dividend Tax Compliance Act of
1983 (Pub. L. 98-67, 97 Stat. 369, 371).
These amendments are proposed to be
issued under the authority contained in
section 3406(a), section 6041(a), section
6042 (a), (b), and (c), section 6043,
section (a) and (c), section 6045, section
6049 (a), (b), (c), and (d), and section
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6050A. On February 29, 1988, a notice of
proposed rulemaking interpreting
section 3408 of the Internal Revenue
Code of 1954 was published in the
Federal Register (53 FR 5891).

The rules of § 601.601(a)(3) of the
“Statement of Procedural Rules” (26
CFR Part 601) shall apply with respect to
the public hearing. Persons who have
submitted comments within the time
prescribed in the notice of proposed
rulemaking and who also desire to
present oral comments at the hearing on
the proposed regulations should submit,
not later than Thursday, May 25, 1989,
an outline of the oral comments to be
presented at the hearing and the time
they wish to devote to each subject.

Each speaker will be limited to 10
minutes for an oral presentation
exclusive of the time consumed by
questions from the panel for the
government and answers to these
questions.

Because of controlled access
restrictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building until 8:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the speakers. Copies
of the agenda will be available free of
charge at the hearing.

By direction of the Commissioner of
Internal Revenue:

Dale D. Goode,

Chief, Regulations Unit Assistant Chief
Counsel (Corporate).

[FR Doc. 89-6335 Filed 3-16-89; 8:45 am|
BILLING CODE 4830-01-M

DEPARTMENT OF DEFENSE
Office of the Inspector General
32 CFR Part 284

Office of the Inspector General,
Freedom of Information Act Program

AGeNCY: Office of the Inspector General
(OIG), Defense,

ACTION: Proposed rule.

SUMMARY: The Department of Defense,
Office of the Inspector General has been
designated a DoD Component for the
purposes of responding to requests
made pursuant to the Freedom of
Information Act (FOIA). This proposed
rule establishes the policy and
procedures by which the public may
request information from the Office of
the Inspector General under the FOIA.
DATES: Written comments must be
received by April 17, 1989,

ADDRESS: Send comments to the
Assistant Director, FOIA/PA Division,

Assistant Inspector General for
Investigations, Room 1018, 400 Army
Navy Drive, Arlington, VA 22202.

FOR FURTHER INFORMATION CONTACT:
Dominick D. Wasielewski, (202) 697
6035,

SUPPLEMENTARY INFORMATION: In FR
Doc. 88-28271 appearing on December
13, 1988, the Office of the Secretary of
Defense published a notice announcing
the redesignation of the Department of
Defense, Office of the Inspector General
as a DoD Component for responding to
FOIA requests.

List of Subjects in 32 CFR Part 284
Freedom of Information.

Accordingly, Title 32, Chapter I,
Subchapter P, is proposed to be
amended to add Part 284 as follows:

PART 284—OFFICE OF THE
INSPECTOR GENERAL, FREEDOM OF
INFORMATION ACT PROGRAM

Sec.

2841
284.2
284.3

Purpose.

Applicability.
Organization and Mission.
OIG “Records" Defined.
Palicy.

Responsibilities. .
Procedures.

Annual Reports.

Appendix A—For Official Use Only (FGUO).
Appendix B—FOIA Exemptions.
Authority: 5 U.S.C. 552, as amended by

Freedom of Information Reform Act of 1986,
32 CFR Part 285, and 32 CFR Part 268.

§284.1 Purpose.

This Part establishes the policy and
sets forth the procedures by which the
public may obtain information/records
from the Office of the Inspector General
(OIG) under the Freedom of Information
Act (FOIA). It implements Title 5, U.S.C.
552, as amended by the Freedom of
Information Reform Act 1986, 32 CFR
Part 285 and 32 CFR Part 288.

§284.2 Applicabllity.

The provisions of this Part are
applicable to all elements of the OIG
and govern the procedures by which
records may be released under the
FOIA,

§284.3 Organization and Mission.

(a) The organization of the OIG
includes the Headquarters located in
Washington, DC, consisting of the
Inspector General, Deputy Inspector
General, the Assistant Inspector
General (AlIG) for Analysis and
Followup, the AIG for Audit Policy and
Oversight, the AIG for Auditing with its
subordinate field elements located
throughout the Coatinental United

States (CONUS) and Hawaii, the AIG
for Criminal Investigations Policy and
Oversight, the AIG for Investigations
with its field elements located
throughout the CONUS, Hawaii, and
Europe, the AIG for Administration and
Information Management, the AIG for
Special Programs, the AIG for
Inspections, and the Director, IG
Regional Office-Europe (IGROE) located
in Wiesbaden, Germany. The IGROE
has representatives assigned from the
AIG for Investigations, the AIG for
Inspections, the AIG for Auditing and
the AIG for Special Programs, who fulfill
the missions of their respective OIG
elements.

(b) The “Organization and Staff
Listing" (Inspector General, Defense List
(IGDL) 1400.7'), provides organization
charts for the OIG elements and mailing
addresses of all OIG operating locations
and will be made available to the public
upon written request,

(c) As an independent and objective
office in the Department of Defense
(DoD), the mission of the OIG is to:

{1) Conduct, supervise, monitor, and
initiate audits, inspections and
investigations relating to programs and
operations of the DoD,

(2) Provide leadership and
coordination and recommend policies
for activities designed to promote
economy, efficiency, and effectiveness
in the administration of, and to prevent
and detect fraud and abuse in, such
programs and operations.

(3) Provide a means for keeping the
Secretary of Defense and the Congress
fully and currently informed about
problems and deficiencies relating to the
administration of such programs and
operations and the necessity for and
progress of corrective action.

(d) Further information regarding the
responsibilities and functions of the OIG
is encompassed in Public Law 85452,
the “Inspector General Act of 1978,” as
amended and 32 CFR Part 373.

§284.4 OIG “Records” Defined.

(a) The products of data compilation,
regardless of physical form or
characteristics, made or received by any
element of the OIG in connection with
the transaction of public business and
preserved by the OIG as evidence of the
organization, policies, functions,
decisions, or procedures of the OIG.
Such records include current data and
are not limited to permanent or
historical data.

! Copies may be obtained, if needed, from the
Assistant Director, FOIA/PA Division, AIG for
Investigations, Room 10186, 400 Army Navy Drive,
Arlington, VA 22202
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(b) This definition of “records" does
not include:

(1) Objects or articles, such as
structures, furniture, paintings,
sculpture, three-dimensional models,
vehicles and equipment and similar
items, whatever their historical value, or
value as evidence.

(2) Library and museum material
made, acquired, and preserved solely for
reference or exhibition.

(3) Commercially exploitable
resources including, but not limited to,
formulae, designs, drawings, map
compilation manuscripts, map research
material and data or computer programs
that were not created for, or are not
being used as, primary sources of
information about the OIG
organizations, policies, functions,
decisions or procedures. This does not
include the underlying data which is
processed and produced by computer
programs which may, in some instances,
be stored with the programs.

(4) Unaltered publications and
processed documents, such as
regulations, manuals, directives,
instructions, maps, charts, and related
materials that are available to the public
through an established distribution
system by sale or without charge, such
as documents available through the
Superintendent of Documents, U.S.
Government Printing Office.

(5) Anything that is not a tangible or
documentary record, such as an
individual's memory or oral
communication.

(6) Personal notes or other like
records of an OIG employee not subject
to agency creation or retention
requirements, created and maintained
exclusively by the employee for his/her
convenience, and not made available to
any other employee, or otherwise
disseminated, or filed with OIG records.

(7) Information stored within a
computer for which there is no existing
computer program or printout.

§284.5 Policy.

(a) General. (1) It is the policy of the
OIG to promote public trust by making
the maximum amount of information
available to the public, with due regard
for the protection of records that may be
specifically exempted from release
under the FOIA or prohibited by
statutory or other regulatory
requirements,

(2) Records that may be withheld
under the FOIA exemptions will be
released when it has been determined
that no governmental interest will be
jeopardized by their release and no
inconsistency with other statutory or
regulatory requirements exist. The
determination of whether governmental

interests will be jeopardized by
releasing the records, or other
prohibitions against release exist is
within the sole discretion of the Initial
Denial Authorities (IDAs) or Appellate
Authority identified in § 284.8, or other
higher authority.

(3) Records may be withheld from the
public only as authorized by § U.S.C.
552, as amended, and upon the
determination of the IDAs or Appellate
Authority that the records, or portions
thereof, are exempted or prohibited from
release.

(4) Any request for OIG records that
either explicitly or implicitly cites the
FOIA will be processed under the
provisions set forth in this Part; or, in the
event the request is from the subject of
the records, under the Privacy Act
unless the record is in a system of
records exempt from release under that
Act.

(b) Availability of Records. (1) A
record must exist and be in the
possession or control of the OIG at the
time of the request to be considered
subject to release under FOIA. Mere
possession of a record, or identifiable
portions thereof, does not assume OIG
ownership and any such records or
portions will be referred to the
originating agency for a release
determination and/or direct response to
the requester. There is no obligation to
create nor compile a record to satisfy a
FOIA request; however, the OIG may
compile a record from available data
when doing so would result in a more
useful response to the requester, or be
less burdensome to the OIG than
providing the existing records, and the
requester does not object.

(2) When a request seeks records
which are part of an ongoing audit,
inspection, or investigation, the
requester will be advised of such
(subject to the “Exclusions" under the
FOIA identified in Appendix B of this
Part) and asked if he/she objects to the
request being held in abeyance pending
completion of the respective audit,
inspection, or investigation. This
procedure does not apply to the
following types of records within the
above mentioned files:

(i) Any documents clearly in the
public domain, such as excerpts from
nonexempt publications or unsealed
court records, will be released to the
requester so long as the release will not
jeopardize or interfere with the ongoing
process.

(ii) Any documents provided by the
requester will be released to him/her or
his/her duly authorized representative,
so long as the release will not jeopardize
or interfere with the ongoing process, is
consistent with any applicable OIG

Privacy Act rules and procedures; and,
where the requester has provided
information that is company
proprietary/confidential, certification
that the requester is acting as the
company’s representative has been
received in accordance with the
procedures outlined in § 284.7(a)(4).
These records will be provided as an
interim response to the initial request. If
the requester objects to his/her request
being held in abeyance, then an
appropriate release determination shall
be made consistent with the statutory
provisions of the FOIA.

(3) A request made by an individual
for access to a record pertaining to him/
herself, hereinafter referred to as a
personal record, which cites the FOIA
and/or implementing directives,
regulations or instructions thereto, will
be processed under the provisions of
that reference. A request made by an
individual for access to his/her personal
record which cites the Privacy Act and/
or implementing directives, regulations
or instructions thereto, will be processed
under the provisions of that reference. A
request made by an individual for
access to his/her personal record which
cites both Acts and/or implementing
directives, regulations or instructions
thereto, or neither Act will be processed
in accordance with both references,
using the fee provisions of the Privacy
Act and the time constraints of the
FOIA. No individual will be denied
access to personal information or
records concerning him/herself that
would be releasable to him/her under
either Act solely because he/she fails to
cite either Act or cites the wrong Act,
and/or implementing directives,
regulations or instructions.

(4) Nonexempt records released under
the provisions of this Part and in
accordance with DoD Directive 5230.9,*
“Clearance of DoD Information for
Public Release”, are considered to be in
the public domain. Exempt records
released pursuant to this Part or other
statutory or regulatory authority,
however, may be considered to be in the
public domain only when their release
constitutes a waiver of the relevant
FOIA exemption(s). When the release
does not constitute such a waiver, such
as when disclosure is made to a DoD
contractor so that the contractor may
comply with the requirements of the
contract, or to a properly constituted
advisory committee, or to a
Congressional Committee, the released

* Copies may be obtained, if needed, from the
National Technical Publications and Forms Center,
Attn: Code 1053, 5801 Tabor Avenue, Philadelphia,
PA 19120,
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records do not lose their exempt status.
While exempt records may be provided
to individuals in their official capacity
for their official use, such records do not
lose their exempt status and the
provisions of this rule apply if the same
individual seeks to use the records, or
seeks records for use, in a private or
personal capacity.

(c) Index and (a)(2) Materials. (1) No
order, opinion, statement of policy,
interpretation, staff manual (except as
specified in Chapter I, Section 1, of DoD
5400.7-R,* “DoD Freedom of Information
Act Program"), or instruction issued
after July 4, 1967, which is not indexed
and either made available or published,
may be relied upon, used, or cited as a
precedent against any member of the
public unless that individual has actual
and timely notice of the contents of such
materials. Such actual and timely notice
may not be after-the-fact; i.e., after the
individual has suffered some adverse
effect.

(2) Thus, materials considered to meet
the definition of the FOIA (a)(2)
requirements as described in Chapter II,
Section 1, of 5400.7-R (32 CFR Part 286),
will be made available for public
inspection and copying upon written
request to the address indicated in
§ 284.7(a), unless such materials have
been published and are offered for sale
or subscription. Upon receipt of the
request, arrangements will be made ata
time convenient to both the requester
and the OIG, for the review and copying.
If the publishing activity is out of stock
of the published, for sale material and
does not intend to reprint, then the
preceding procedure will apply to the
published material as well.

(3) The cost of copying any {a)(2)
materials will be imposed upon the
individual requesting the copy in
accordance with Chapter VI of DoD
5400.7-R.

(4) The OIG has determined that it is
not practical nor feasible to prepare an
index of the (a)(2) materials on a
quarterly basis, nor to publish the
annual “Index of IG, DoD, Publications"
in the Federal Register because of the
volume. This index is available to the
public at no cost and upon written
request to the address indicated in
§ 284.7(a); however, it may be necessary
to deny all or portions of documents
listed in the index that fall within one or
more exemptions of the FOIA. Material
in the index has been arranged by
numbering system, as well as topically.

(d) Describing Records Sought. (1) A
member of the public must describe the

® Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.

records sought with sufficient
information to permit the OIG to
conduct an organized, nonrandom
search for records based on filing
arrangements and existing retrieval
systems. For example, a request for “all
records about cost cutting” would be too
broad and lacking in sufficient
description, but a request for “any
internal OIG guidance issued during
1987 on measures for cutting costs”
would provide sufficient information to
identify the type of record being sought.

(2) Requests that fall into the category
of “fishing expeditions” will not be
honored and the requester will be so
advised. Guidance will also be provided
to the requester for describing the
records sought with greater sufficiency,
and for resubmitting the request.

(e) Promptness of Response. (1) A
request for OIG records from a member
of the public will be responded to within
10 working days of the date of its receipt
in the FOIA/PA Division.

(2) Receipt of the request will be
acknowledged and it will be placed in a
queue system as outlined in paragraphs
§§ 284.7(b) (5) through (8), of this Part.

(3) These provisions also apply to a
request received on referral from
another DoD Component or government
agency and time limits will begin on the
date of receipt in the OIG FOIA/PA
Division.

(f) Requests from Congress. (1)
Records requested by a Member of
Congress, or his/her staff, on behalf of a
constituent will be processed as if the
constituent had written directly to the
OIG, and in accordance with the policy
established and the procedures set forth
in this Part.

(2) Records requested by a Member of
Congress or his/her staff in an official
capacity will be processed in
accordance with DoD Directive 5400.4,*
“Provision of Information to Congress.”

(8) Requests from the News Media. (1)
Requests from news media
representatives for records that would
not be exempt from release under the
FOIA, or prohibited from release under
other statutory or regulatory authority,
will be released promptly by the OIG
element originating the record.

(2) Records containing information
that is exempt from release under the
FOIA, or prohibited from release under
other statutory or regulatory authority
will be reviewed for release under the
provisions of the FOIA by the FOIA/PA
Division, and the news media
representatives will be so advised.

(3) Extracts of the nonexempt portions
of such records may be prepared in

¢ See footnote 2 to § 284.5(b){4).

response to a specific request from a
news media representative but will be
coordinated for release with the FOIA/
PA Division. Extracts will be prepared
in accordance with the sample at
Attachment to § 284.5.

(h) Referrals. (1) The OIG will refer a
FOIA request to another DoD
Component or other government agency
when the OIG has no records responsive
to the request, but believes or knows the
other Component or agency may have,
and any necessary coordination on the
request has been effected with the
Component or agency. The requester
will be notified of the referral with the
following exceptions:

(i) If the existence or nonexistence of
the record itself is classified, as
determined by the other Component or
agency, the OIG will so notify the
requester and will not refer the record.

(ii) If the record falls under one or
more of the “Exclusions” under the
FOIA (see Appendix B of this Part), as
determined by the other Component or
agency, the OIG will advise the
requester that there is no OIG record
and no further action will be taken.

(2) The OIG will refer a record, or
portions of a record held by the OIG,
that originated with another DoD
Component or Government agency to
that Component or agency (unless the
agency is not subject to the FOIA) for a
release determination and/or direct
response to the requester, after any
necessary coordination. The requester
will be notified of any such referral,
consistent with any security
requirements and “Exclusion"
provisions of the FOIA.

(3) The OIG will refer a FOIA request
for a classified record that it holds, but
did not originate, to the originating DoD
Component or government agency. If the
record originated with the OIG but the
classification is derivative, i.e., contains
classified information that originated
elsewhere and was incorporated in the
OIG record, the record will be referred
to the originating authority with a
recommendation for release.

(4) The OIG may also refer a request
for a record that was originated by the
OIG for the use of another DoD
Component or government agency, to
that Component or agency with a
recommendation for release, after any
necessary coordination. The requester
will be notified of such action consistent
with any security requirements or
“"Exclusion” provisions of the FOIA.

(5) A FOIA request for investigative,
intelligence, or any other type of records
on loan from other DoD Components or
agencies to the OIG for a specific
purpose, will not be honored if the
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records are restricted from further
release and so marked. Such requests
will be referred to the Component or
agency that provided the records.

(6) Notwithstanding anything to the
contrary in this section, all requesters
seeking National Security Council (NSC)
or White House documents will be
advised that they should write directly
to the NSC or White House for such
documents. OIG/DoD documents in
which the NSC or White House has a
concurrent reviewing interest will be
forwarded by the FOIA/PA Division to
the Director, Freedom of Information
and Security Review (DFOISR), Oifice
of the Assistant Secretary of Defense
(OASD) (Public Affairs), which shall
effect coordination with the NSC or
White House, and return the documents
to the originating agency after NSC
review and determination. The FOIA/
PA Division will forward any documents
found in OIG files that are responsive to
the FOIA request to DFOISR, OASD
(Public Affairs) for their coordination
with the NSC or White House, and
return to the OIG with a release
determination for final processing of the
request.

(7) The Government Accounting
Office (GAQ) is outside of the Executive
Branch, therefore, requests for GAO
documents containing DoD information,
either received directly from requesters
or as referrals from GAO, will be
processed as follows:

(i) FOIA requests received directly by
the OIG for unclassified or classified
GAO documents containing OIG/DoD
information (including GAO documents
unidentified as to classification) will be
transferred by the FOIA/PA Division to
the appropriate GAO office for their
action, and the requester will be advised
accordingly.

(i) FOIA requests referred from the
GAO for those documents containing
OIG/DoD information will be processed
in accordance with the procedures for
security review and mandatory
declassification review as set forth in
DoD Directive 7650.2,5 “General
Accounting Office Audits and Reports",

(i) For Official Use Only (FOUO). The
use of FOUO markings will be
accomplished in accordance with the
provisions of Appendix A of this Part,
and exemptions (b)(2) through (b)(9) as
set forth in Appendix B of this Part.
Additional guidance will be provided to
OIG elements, as needed, by the FOIA/
PA Division.

(i) Use of Exemptions. (1) An
exempted record, other than those being
withheld pursuant to exemptions (b)(1),

% See footnote 2 to § 284.5(b)(4).

(b)(3) or (b)(6), will be made available
upon request from a member of the
public when, in the judgment of the
Initial Denial Authority (IDA), Appellate
Authority or other higher authority, no
jeopardy to Government interest would
oceur if release is made. Such judgments
will be on a case-by-case basis.

(2) If a record requested under the
FOIA meets the exemption (b)(4)
withholding criteria set forth in this Part,
the OIG will not ordinarily exercise its
discretionary power to release, absent
circumstances in which a compelling
public interest would be served by
release of the record.

(3) The categories of records which
are exempted from release, i.e., may be
withheld in whole or in part, are
identified in Appendix B of this Part.

(k) Fees and Fee Waivers. (1) Fees
will be assessed under the FOIA as set
forth in Chapter VI of DoD 5400.7-R.

(2) Requesters must indicate their
willingness to pay fees in their initial
FOIA request. If a waiver of fees is
requested, a statement regarding their
willingness to pay fees in the event a
waiver or reduction of fees is denied is
still required. Any requests not
containing a statement regarding a
willingness to pay assessed fees will not
be processed and the requester will be
so advised.

(3) Fees will not be required to be paid
in advance of processing the request for
release of the records requested except:

(i) When the requester is known to be
in default of payment of fees incurred in
connection with a previous request.

(ii) When the total amount of
estimated fees assessable to the
requester exceeds $250.00 and waiver is
not appropriate, a “good faith" deposit
of half of the amount of the estimated
fees may be required before completing
the processing of the request, or
providing the requested records.

(4) Fee waivers will be granted on a
case-by-case basis; and, in any request
for waiver of fees, the requester must
provide sufficient information to enable
the IDA to make a proper determination
of whether or not the fees should be
waived.

(5) Requests for waivers merely
stating that release would be in the
public interest, identifying a tax status
of the requester, or asserting an
intention to make the record public will
not be considered to provide sufficient
persuasive information upon which to
make a determination. In such cases, the
requester shall be so informed and given
the opportunity to submit additional
justification. Absent such justification,
the requester may be required to pay
fees appropriate to his/her category, if
provision of the information is

determined not to be in the public
interest or benefit.

(6) Ordinarily, fees will not be
assessed to a FOIA requester where a
search for records was unproductive, or
where all responsive records are denied.

(7) Payments of fees must be by check
or U.S. Postal money order made
payable to the Treasurer of the United
States. Cash payments cannot be
accepted.

(1) Appeals and Judicial Action. (1)
All appeals should be received by the
OIG no later than 60 calendar days after
the date of the initial denial letter. In
cases where incremental release actions
have been take on an initial request, the
time for the appeal will not begin until
the date of the last denial of release
letter.

{2) A *no record” finding may not be
appealed; however, the requester may
ask the OIG to conduct another search
of files if more detailed information is
provided that will assist in the
additional search.

(3) All final decisions rendered on
appeals will be made to the requesters,
in writing by the Appellate Authority,
after consultation with the Office of
General Counsel representative to the
OIG, and other appropriate OIG
elements.

(4) A requester will be deemed to
have exhausted his/her administrative
remedies after he/she has been denied
the requested record, or waiver/
reduction of fees, by the designated
Appellate Authority, or when the OIG
FOIA /PA Division fails to respond to
the request within the time limits
prescribed by the FOIA, DoD 5400.7-R
and this Part. The requester may then
seek judicial action from a U.S. District
Court in the district in which the
requester resides, has a principal place
of business, in the district in which the
record is located, or in the District of
Columbia.

(m) Authentication of Records.
Records provided under the FOIA will
be authenticated upon written request,
to fulfill an official Government or other
legal function. A fee of $5.20 may be
charged for each such authentication.

(n) Privileged Release to Officials. (1)
Subject to the provisions of DoD
Regulation 5200.1-R,® “Information
Security Program Regulation”,
applicable to classified information,
DoD Directive 5400.11,7 “Department of
Defense Privacy Program”, and 32 CFR
Part 286a or other applicable law;
records exempt from release under
Appendix B of this Part may be

¢ See footnote 3 to § 283.5(c)(1).
7 See footnote 2 to § 284.5(b)(4).
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authenticated and released to officials
requesting them on behalf of local, state,
or Federal Governmental bodies,
whether legislative, executive,
administrative, or judicial, as follows:

(i) To Congress in accordance with
DoD Directive 54004 and this Part.

(ii) To the Federal courts whenever
ordered by officers of the court as
necessary for the proper administration
of justice.

(iii) To other Federal agencies both
executive and administrative as
determined by the IG or his/her
designee.

(iv) To state and local officials as
determined by the IG or his/her
designee.

{2) On all such releases, the officials
receiving records under the above
provisions shall be informed in writing
that the records are exempt from public
release under the FOIA and are
privileged, along with any special
handling instructions.

Attachment to § 284.5—FExtract

The material contained herein is an Extract
of information from (Name of Original
Document), which has been determined to be
in the public domain. The remaining material
not provided herein may be requested under
the provisions of the Freedom of Information
Act.

$284.8 Responsibilities.

(a) The Assistant Inspector General
(AIG) for Investigations is responsible
for the overall implementation and
administration of the FOIA program in
the OIG, and for the designation of the
Initial Denial Authorities (IDAs).

(b) The Director, Investigative Support
Directorate is a designated IDA and is
responsible for the overall operation of
the FOIA program in the OIG.

(c) The Assistant Director, FOIA/PA
Division, Investigative Support
Directorate is a designated IDA and
will:

(1) Serve as the point of contact on all
FOIA matters for the OIG.

(2) Process and respond to all requests
received from the public for records in
accordance with the policy established
and procedures set forth in this Part, and
in all applicable DoD directives.
regulations and instructions.

{3) Coordinate requests received from
the public for records to the extent
considered necessary, with the DFOISR,
OASD (Public Affairs), other DoD
Components, other Federal agencies,
and other OIG elements.

(4) Arrange for the collection of fees
as prescribed by the policy established
in this rule.

(5) Maintain the case files in
accordance with IGD Manual (IGDM)

5015.2,® “Records Management
Program”.

{6) Recommend action to be taken on
all appeals of fees, and appeals of
denials to access of records requested,
to the Appellate Authority.

(7) Review OIG publications to assure
that those which meet the FOIA (a)(1)
and (a)(2) requirements for publication
in the “Federal Register” are prepared in
proper form and transmitted promptly
for publication in the “Federal Register.”

(8) Maintain cepies of material
required to be made available under the
(a)(2) provisions of the FOIA for
examination and copying by the public,
and provide the required FOI Reading
Room for the public's use in doing so.

(9) Establish a training program for
OIG personnel who are involved in
preparing responsive records for release
to the public under the FOIA.

(10) Prepare the Annual Report on the
FOIA for forwarding to DFOISR, OASD
{Public Affairs) as required by 32 CFR
Part 286.

(d) The AIGs and the Director,
Inspector General Regional Office
Europe (IGROE) will:

(1) Comply with and assure
compliance by all of their subelements
with, the policy established and the
procedures set forth in this Part.

(2) Appoint a Point of Contact (POC)
to interact with the FOIA /PA Division
on all FOIA matters.

(e) The AIGs and IGROE POC's will:

(1) Comply with the policy established
and the procedures set forth in this Part.

(2) Provide all records responsive to a
request as directed by the FOIA/PA
Divisien.,

(3) Recommend release/denial action
to be taken, indicate applicable
exemptions, and provide appropriate
rationales.

{f) The AIG for Criminal
Investigations Policy & Oversight is
designated as the Appellate Authority
and will:

(1) Determine the action to be taken
on all appeals made by the public for
fees, fee waiver/reduction denials, and
access denials in accordance with
Chapter V, Section 3, of DoD 5400.7-R.

(2) Coordinate all appellate decisions
with the Office of General Counsel,
Assistant General Counsel (Fiscal and
Inspector General).

(g) The AIG for Administration and
Information Management will:

(1) Prepare annually an index of OIG
publications, statements and documents
pertaining to any matter issued,
adopted, or promulgated and required to
be made available to the public by
publication or sale.

# See footnote 1 to § 284.3(h).

(2) Establish and implement any
necessary procedures to effect
disciplinary action recommended by the
Special Counsel of the Merit Systems
Protection Board in cases involving the
arbitrary and capricious withholding of
information and records requested
under the FOIA as required by Chapter
V., Section 4, of DoD 5400.7-R.

§ 284.7 Procedures.

(a) Submitting Requests. (1) Members
of the pubic may make requests in
writing for copies of records, or
permission to examine or copy records,
directly to the FOIA/PA Division at:
Assistant Director, FOIA /PA Division,
AIG for Investigations, Room 10186, 400
Army Navy Drive, Arlington, VA 22202,

(2) Requests must identify each record
sought with sufficient specificity to
enable the custodian to locate the record
with a reasonable amount of effort.
Requesters should provide such
information as where the record
originated and by whom, its subject
matter, its approximate date or
timeframe, which element of the OIG is
likely to have custodianship, or any
other similar information that would
assist in locating the record. Requests
must also contain a statement regarding
willingness to pay fees.

(3) A request for a personal record or
investigative record pertaining to the
individual making the request, that is in
a system of records whether nonexempt
or exempted from mandatory release
under the Privacy Act, must be
notarized to avoid the risk of invasion of
personal privacy. In any such request,
the individual may designate another
individual to act as his/her
representative in making the request
and in receiving the records on his/her
behalf; however, the authorization must
be in writing, specificially name the
representative and kinds of records
authorized to be provided, and be
notarized to avoid the risk of invasion of
personal privacy.

(4) A request for a record that was
obtained from a non-U.S. Government
source, or containing information that
was provided by a non-U.S. Government
source, and that is subject to exemption
(b)(4) under the FOIA, will be released
to the individual or firm making the
request without further exception, if:

(i) The individual or firm is clearly the
submitter of the information and/or is
clearly acting on behalf of the submitter
in making the request.

(ii) The request contains a statement
from a company official or other
representative of the submitter clearly
capable of certifying that the requester
is acting on behalf of the submitter of
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the information in making the request;
i.e., a Vice-President certifies on his/her
company letterhead that XYZ Law Firm
is acting on behalf of the company in
requesting copies of documents
submitted to the government by the
company. A mere assertion by the
requester that the requester is acting on
behalf of the submitter in making the
request will not be honored, if it can not
be readily verified through records
available to the OIG.

(5) Requests misdirected to other OIG
elements will be forwarded promptly to
the FOIA/PA Division. The statutory
period allowed for response to a request
misdirected by the requester shall not
begin until the request is received in the
FOIA/PA Division. The OIG field
elements receiving misdirected requests
should advise the requester that the
request is being forwarded to the office
having the authority to act on and
respond to the request.

(b) Processing Reguests. (1) Upon
receipt in the FOIA/PA Division, a
request for records will be assigned a
control number, logged, and reviewed
for adequacy and compliance with the
procedures for submitting requests
outlined in § 284.6(a).

(2) If the request does not meet the
adequacy of description test, contain a
statement regarding fees, and/or contain
a notarization/authorization or
certification of submitter representation,
if applicable; it will not be processed
until the requester has been notified and
allowed the opportunity to comply with
the procedures. If the requester does not
comply within the time allowed
(generally 30 calendar days) in the
notice, the request will be closed, and
the requester so notified.

(3) When it is determined that a
request complies with all applicable
procedures, the necessary search and
collection of responsive records will be
initiated through the element or
elements of the OIG likely to have
custodianship of the sought records.

{4) Where the appropriate OIG
element has determined that no record
responsive to the request exists, the
POC for the element will advise the
FOIA /PA Division. The requester will
be so notified in writing by the IDA
within 10 working days from the date of
receipt of the request.

(5) When responsive records have
been located, the POC for the OIG
element having the records will forward
the records to the FOIA /PA Division
with a recommendation for release. The
FOIA/PA Division will make an initial
review, determine the placement of the
request in the established queue system;
and, within 10 working days, forward to
the requester in writing, an

acknowledgment of receipt of the
request. The acknowledgment will
advise of the request's location within
the queue system and of the
determination made of whether to
comply with the request and the reasons
therefore.

(8) Requests that have been placed in
the queue system will be processed on a
first-in-first-out basis within each queue
and the responsive records will be
provided at the time the request comes
up in the quene for final processing. The
requester will be advised of any
documents or portions thereof
determined to be exempt from release
by the IDA and the specific exemptions
that apply, at that time, along with the
procedures for appeal and addressing of
an appeal, and of the fees due.

(7) When it is determined that the fees
assessable to a request undergoing final
processing may exceed the limit
established by the requester, or be in
excess of $250, the processing will be
discontinued and the requester notified
so that he/she may advise of his/her
desire to continue. If a “good faith"”
deposit is required, the requester will be
allowed a reasonable time (generally 30
calendar days) in which to provide
payment. If the requester fails to provide
the “good faith” deposit within the time
allowed, the request will be closed and
the requester so notified.

(8) The queue system consists of the
following categories:

(i) Those requests which are
undergoing initial search and collection
procedures—o00.

{ii) Those requests undergoing appeal
of fees, fee waiver/reduction denials,
and denial of access—01.

(iii) Those requests involving records
in the process of being created or
compiled on open investigations and
ongoing inspections or audits—02.

(iv) Those requests involving
completed investigations, inspections
and audits or other records, for which
the responsive records are small in
volume—03.

(v) Those requests involving
completed investigations, inspections
and audits or other records, for which
the responsive records are large in
volume—04.

(vi) Those requests that have been
referred from other DoD Components or
Government agencies, along with any
OIG-originated records contained in
their files—05.

(vii) Those requests for records made
under the Privacy Act, whether or not in
a system of records exempt from the
Privacy Act—06.

(viii) Those requests for which no
responsive records were found—07.

(ix) Those requests undergoing
litigation, whether or not a final
determination has been made for the
release of responsive records—08.

(9) The amount of time spent on
processing requests in a queue will be
proportional to the volume of requests
for each queue; i.e., if 25 percent of the
requests are located in the 03 queue
category, 25 percent in the 02 queue
category and 10 percent in the 04 queue
category, then 25 percent of the weekly
available manhours will be spent
processing 03 queue category requests,
25 percent on 02 queue category
requests, and 10 percent on 04 gueue
category requests. Notwithstanding this
volume of requests criteria, unusual
circumstances may require a temporary
reallocation of available manhours
among the categories on a limited basis
as determined by the Assistant Director,
FOIA /PA Division.

(c) Records of Non-U.S. Government
Sources. (1) When it is determined that
the records or data contained within the
records responsive to a request were
obtained from a non-U.S. Government
source by the OIG, and the requester is
not the submitter of the non-U.S.
Government material nor acting as the
submitter's representative; and it is
further determined the source or
submitter may have a valid objection to
release of the material, the submitter
will be promptly notified of the request
and afforded a reasonable time
(generally 30 calendar days) to present
any objections to the release.

(2) This procedure is required for
those FOIA requests for data not
deemed clearly exempt from disclosure
under exemption (b)(4). It is not required
for FOIA requests for data which may or
may not be exempt under the remaining
FOIA exemptions where it is clear there
can be no valid basis for objection by
the source or submitter. If, for example,
the record or data was submitted by the
non-U.S. Government source with the
actual or presumptive knowledge of the
source, and established that it would be
made available to the public upon
request, there is no requirement to notify
the source.

(3) All objections will be evaluated.
When a substantial issue has been
raised, the OIG may seek additional
information and afford the source and
requester reasonable opportunities to
present their arguments on the legal and
substantive issues involved prior to
making a determination.

(4) The OIG will not ordinarily
exercise its discretionary authority to
release information clearly meeting the
exemption (b)(4) criteria. Further, the
final decision to disclose information
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not deemed to clearly meet exemption
(b)(4) criteria will be made by an official
equivalent in rank or greater to the
official who would make the decision to
withhold that data under a FOIA appeal.

(5) When the source or submitter
advises of the intent to seek a
restraining order or to take court action
to prevent release of the data, the
requester will be notified and action will
not be taken on the request until after
the outcome of the court action is
known. When the requester brings court
action to compel disclosure, the source
shall be promptly notified of this action.

(6) These procedures also apply to
any non-U.8, Government record in the
possession and control of the OIG from
multi-national organizations, such as
NATO and NORAD, or foreign
governments. Coordination of such
FOIA requests with foreign governments
will be made through the Department of
State by the FOIA/PA Division.

(d) Coordination with Department of
Justice. (1) Where the custodian of an
OIG element determines that records
responsive to a FOIA request are
pertinent to pending or potential
litigation involving the United States,
the FOIA/PA POC for the element shall
promptly notify the FOIA /PA Division
so that the necessary coordination can
be effected with the Office of Ceneral
glwgnsel (OGC) representative to the

(2) The OGC representative shall
effect all necessary coordination with
the United States Attorney and/or
Department of Justice prior to any
release of such records.

(e) Denials of Records. (1) When
requests are denied in whole or in part,
the requester will be informed in writing
of the reasons for the denial, the identity
of the official making the denial, the
right of appeal of the decision, and the
identity and address of the official to
whom an appeal may be made.

(2) Other than statutory denials, there
are seven other reasons for not
complying with a request for a record:

(i) The request is transferred to
another DoD Component or Federal
agency.

(ii) The request is withdrawn by the
requester.

(iii) The information requested is not a
record within the meaning of the FOIA
and § 284.4(a) of this Part.

{iv) A record has not been sufficiently
described so that a reasonable search
can be conducted by the OIG.

(v) The requester has failed
unreasonably to comply with the
procedural requirements, including the
payment of fees, imposed by 32 CFR
Part 286 and this Part.

(vii) The OIG has determined through
knowledge of its files and reasonable
search efforts that it neither controls nor
possesses the requested record.

(viii) The record meets the
“Exclusion provisions of the FOIA.

(f) Procedures for Appeals. (1)
Appeals of denials to access of
requested records, fees assessed and fee
waiver/reduction denials must be in
writing and addressed to the Assistant
Director, FOIA/PA Division (FOIA
Appeal), AIG for Investigations, Room
10186, 400 Army Navy Drive, Arlington,
VA 22202.

(2) All appeals should provide
sufficient information and justification
upon which a determination may be
made by the Appellate Authority as to
whether to grant or deny the appeal. A
copy of the initial request and initial
denial letter should be included.

(3) Acknowledgment of receipt of
appeals will be made in writing within
10 working days and the requester
advised of its location within the appeal
queue category. Review will be
undertaken of the appeal and the denied
documents and a recommendation made
to the Appellate Authority, who will
make the final determination. The
requester will be advised in writing
within 20 working days of the initial
determination of whether to comply
with the appeal.

(4) If the appeal is approved in part or
in whole, the requester will be informed
and provided the records determined to
be releasable. For records granted in
part, the requester will be advised of the
right to judicial review for the denied
portions.

(5) If the appeal is denied, the
requester will be informed of the right to
judicial review.

§ 284.8 Annual Report.

The FOIA Annual Report, assigned
Report Control System DD-PA (A) 1365,
will be prepared by the FOIA/PA
Division for the preceding calendar year
and submitted to the Assistant
Secretary of Defense (Public Affairs) on
or before February 1 of each year. The
report will be compiled and formatted in
accordance with Chapter VII; DoD
5400.7-R.

Appendix A—For Official Use Only
(FOUO)

1. General Provisions
A. General

Information that has not been given a
security classification pursuant to the criteria
of an Executive Ordér, but which may be
withheld from the public for one or more of
the reasons cited in FOIA exemptions 2
through 9 shall be considered as being for
official use only. No other material shall be

considered or marked "For Official Use
Only" (FOUQ), and FOUO is not authorized
as an anemic form of classification to protect
national security interests.

B, Prior FOUO Application

The prior application of FOUO markings is
not a conclusive basis for withholding a
record that is requested under the FOIA.
When such a record is requested, the
information in it shall be evaluated to
determine whether, under current
circumstances, FOIA exemptions apply in
withholding the record or portions of it. If any
exemption or exemptions apply or applies, it
may nonetheless be released when it is
determined that no governmental interest will
be jeopardized by its release.

C. Historical Papers

Records such as notes, working papers, and
drafts retained as historical evidence of
actions enjoy no special status apart from the
exemptions under the FOIA.

D. Time to Mark Records

The marking of records at the time of their
creation provides notice of FOUO content
and facilitates review when a record is
requested under the FOIA. Records requested
under the FOIA that do not bear such
markings, shall not be assumed to be
releasable without examination for the
presence of information that requires
continued protection and qualifies as exempt
from public release.

E. Distribution Statement

Information in a technical document that
requires a distribution statement pursuant to
DoD Directive 5230.24 !, “Distribution
Statements on Technical Documents,” shall
bear that statement and shall not be marked
FOUO.

II. Markings
A. Location of Markings

(1) An unclassified document containing
FOUO information shall be marked “For
Official Use Only" at the bottom on the
outside of the front cover (if any), on the first
page, on the back page, and on the outside of
the back cover (if any).

(2) Within a classified document, an
individual page that contains both FOUO and
classified information shall be marked at the
top and bottom with the highest security
classification of information appearing on the
page.

(3) Within a classified or unclassified
document, an individual page that contains
FOUO information but no classified
information shall be marked “For Official
Use Only" at the bottom of the page.

{4) Other records, such as, photographs,
films, tapes, or slides, shall be marked “For
Official Use Only" or “FOUQO" in @ manner
that ensures that a recipient or viewer is
aware of the status of the information
therein.

! Copies may be obtained, if needed, from the
U.S. Naval Publications and Forms Center, Attn:
Code 1053, 5801 Tabor Avenue, Philadelphia, PA
19120
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(5) FOUO material transmitted outside the
Department of Defense requires application
of an expanded marking to explain the
significance of the FOUO marking. This may
be accomplished by typing or stamping the
following statement on the record prior to
transfer:

This document contains information
exempt from mandatory disclosure under the
FOIA. Exemptions apply
*

» - L -

III. Dissemination and Transmission

A. Release and Transmission Procedures

Until FOUO status is terminated, the
release and transmission instructions that
follow apply:

(1) FOUO information may be disseminated
within DoD Components and between
officials of DoD Components and DoD
contractors, consultants, and grantees to
conduct official business for the Department
of Defense. Recipients shall be made aware of
the status of such information, and
transmission shall be by means that preclude
unauthorized public disclosure. Transmittal
documents shall call attention to the presence
of FOUO attachments.

(2) DoD holders of FOUQ information are
authorized to convey such information to
officials in other departments and agencies of
the executive and judicial branches to fulfill a
government function, except to the extent
prohibited by the Privacy Act, Records thus
transmitted shall be marked “For Official Use
Only", and the recipient shall be advised that
the information has been exempted from
public disclosure, pursuant to the FOIA, and
that special handling instructions do or do
not apply.

(3) Release of FOUO information to
Members of Congress is governed by DoD
Directive 5400.4,2 “Provision of Information
to Congress". Release to the General
Accounting Office (GAO) is governed by DoD
Directive 7650.1,® “General Accounting Office
Access to Records". Records released to the
Congress or GAO should be reviewed to
determine whether the information warrants
FOUO status, If not, prior FOUQ markings
shall be removed or effaced. If withholding
criteria are met, the records shall be marked
FOUO and the recipient provided an
explanation for such exemption and marking.
Alternatively, the recipient may be requested,
without marking the record, to protect against
its public disclosure for reasons that are
explained.

B. Transporting FOUO Information

Records containing FOUO information
shall be transported in @ manner that
precludes disclosure of the contents, When
not commingled with classified information,
FOUQ information may be sent via first-class
mail or parcel post. Bulky shipments, such as
distributions of FOUQ Directives or testing
materials, that otherwise qualify under postal
regulations may be sent by fourth-class mail.

2 See footnote 1 to Section LE. of this Appendix,
3 See footnote 1 to Section LE. of this Appendix.

C. Electrically Transmitted Messages

Each part of electrically transmitted
messages confaining FOUO information shall
be marked appropriately. Unclassified
messages contai FOUO information shall
contain the abbreviated “FOUQO" before the
beginning of the text. Such messages shall be
transmitted in accordance with
communications security procedures for
FOUOQ information.

1V, Safeguarding FOUO Information
A. During Duty Hours

During normal working hours, records
determined to be FOUO shall be placed in an
out-of-sight location if the work area is
accessible to non-governmental personnel.

B. During Non-duty Hours

At the close of business, FOUO records
shall be stored so as to preclude
unauthorized access. Filing such material
with other unclassified records in unlocked
files or desks, etc., is adequate when normal
U.S. Government or government-contractor
internal building security is provided during
non-duty hours. When such internal security
control is not exercised, locked buildings or
rooms normally provide adequate after-hours
protection, If such protection is not
considered adequate, FOUQ material shall be
stored in locked receptacles such as file
cabinets, desks, or bookcases. FOUQ records
that are subject to the provisions of Pub. L.
86-36, National Security Agency Act shall
meetrd the safeguards outlined for that group of
records.

V. Termination, Disposal and Unauthorized
Disclosures

A. Termination

The originator or other competent
authority, e.g., initial denial and appeliate
authorities, shall terminate “For Official Use
Only" markings or status when
circumstances indicate that the information
no longer requires protection from public
disclosure. When FOUO status is terminated,
all known holders shall be notified, to the
extent practical. Upon notification, holders
shall efface or remove the 'For Official Use
Only" markings, but records in file or storage
need not be retrieved solely for that purpose.

B. Disposal

(1) Nonrecord copies of FOUO materials
may be destroyed by tearing each copy into
pieces to preclude reconstructing, and placing
them in regular trash containers. When local
circumstances or experience indicates that
this destruction method is not sufficiently
protective of FOUO information, local
authorities may direct other methods but give
due consideration to the additional expense
balanced against the degree of sensitivity of
the type of FOUO information contained in
the records.

(2) Record copies of FOUO documents
shall be disposed of in accordance with the
disposal standards established under
Inspectar General Defense Manual (IGDM)
5012.2,* “Records Management Program".

¢ Copies may be obtained, if needed, from the
Assistant Director FOIA /PA Division, AIG for
Investigations, Room 1016, 400 Army Navy Drive,
Arlington, VA 22202,

C. Unauthorized Disclosure

The unauthorized disclosure of FOUO
records does not constitute an unauthorized
disclosure of DoD) information classified for
security purposes. Appropriate
administrative action shall be taken,
however, to fix responsibility for
unauthorized disclosure whenever feasible,
and appropriate disciplinary action shall be
taken against those responsible.
Unauthorized disclosure of FOUO
information that is protected by the Privacy
Act may also result in criminal sanctions
against responsible persons. The DoD
Component that originated the FOUO
information shall be informed of its
unauthorized disclosure.

Appendix B—FOIA Exemptions

I. General

The exemptions listed apply to categories
of records that may be withheld in whole or
in part from public disclosure, unless
otherwise prescribed by law. The examples
provided of the types of records that may be
exempted from release are not at all
inclusive.

II. Exemptions
A. Exemption (b)(1)

Those properly and currently classified in
the interest of national defense or foreign
policy, as specifically authorized under the
criteria established by executive order and
implemented by regulations, such as DoD
5200.1-R *, “Information Security Program
Regulation”, Although material is not
classified at the time of the FOIA request, &
classification review may be undertaken to
determine whether the information should be
classified. The procedures in DoD 5200.1-R,
Section 2-204f, apply.

B. Exemption (b)(2)

(1) Those containing or constituting rules,
regulations, orders, manuals, directives, and
instructions relating to the internal personnel
rules or practices of the OIG if their release
to the public would substantially hinder the
effective performance of a significant
function of the Department of Defense and
they do not impose requirements directly on
the general public.

{2) Examples include:

(a) Those operating rules, guidelines, and
manuals for DoD investigators, inspectors,
auditors, or examiners that must remain
privileged in order for the OIG to fulfill a
legal requirement.

(b) Personnel and other administrative
matters, such as examination questions and
answers used in training courses or in the
determination of the qualifications of
candidates for employment, entrance on duty,
advancement, or promotion.

(c) Lists of DoD personnel names and duty
addresses (civilian and military) created
primarily for internal, trivial, housekeeping
purposes for which there is no legitimate
public interest or benefit. This exemption is

! Copies may be oblained, if needed, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161,
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appropriate when it would impose an
administrative burden to process the request,
and the requester is not seeking the
information for the benefit of the general
public (also see paragraph (3) under
exemption (b)(8)).

C. Exemption (b)(3)

(1) Those concerning matters that a statute
specifically exempts from disclosure by terms
that permit no discretion on the issue, or in
accordance with criteria established by that
statute for withholding or referring to
particular types of matters to be withheld.

(2) Examples of Statutes are:

(a) National Security Agency Act
information exemption, Pub. L. 86-36, Section
6

(b) Patent Secrecy, 35 U.S.C. 181-188. Any
records containing information relating to
inventions that are the subject of patent
applications on which Patent Secrecy Orders
have been issued.

(c) Restricted Data and Formerly Restricted
Data, 42 U.S.C. 2162.

(d) Authority to Withhold from Public
Disclosure Certain Technical Data, 10 U.S.C.
130, and 32 CFR Part 250,

D. Exemption (b)[4)

(1) Those containing trade secrets or
commercial or financial information that the
OIG receives from a person or organization
outside the Government with the
understanding that the information or record
will be retained on a privileged or
confidential basis in accordance with the
customary handling of such records. Records
within the exemption must contain trade
secrets, or commercial or financial records,
the disclosure of which is likely to cause
substantial harm to the competitive position
of the source providing the information;
impair the Government's ability to obtain
necessary information in the future; or impair
some other legitimate Government interest.

(2) Examples include records that contain:

(a) Commercial or financial information
received in confidence in connection with
loans, bids, contracts, or proposals, as well
as other information received in confidence
or privileged, such as trade secrets,
anentions, discoveries, or other proprietary

ata.

(b) Statistical data and commercial or
financial information concerning contract
performance, income, profits, losses, and
expenditures, if offered and received in
confidence from a contractor or potential
contractor.

(c) Personal statements given in the course
of inspections, investigations, or audits, when
such statements are received in confidence
from the individual and retained in
confidence because they reveal trade secrets
or commercial or financial information
normally considered confidential or
privileged.

(d) Financial data provided in confidence
by private employers in connection with
locality wage surveys that are used to fix and
adjust pay schedules applicable to the
prevailing wage rate of employees within the
Department of Defense.

(e) Scientific and manufacturing processes
or developments concerning technical or
scientific data or other information submitted

with an application for a research grant, or
with a report while research is in progress.

(f) Technical or scientific data developed
by a contractor or subcontractor exclusively
at private expense and technical or scientific
data developed in part with Federal funds
and in part at private expense, wherein the
contractor or subcontractor has retained
legitimate proprietary interests in such data
in accordance with Title 10, U.8.C. 2320-2321
and DoD Federal Acquisition Regulation
Supplement (DFARS), Subpart 27.4. Technical
data developed exclusively with Federal
funds may be withheld under exemption
(b)(3) if it meets the criteria of Title 10, U.S.C.
130 and DoD Directive 5230.25.

E. Exemption (b)(5):

(1) Except as provided in subsections (3)
through (5), below, internal advice,
recommendations, and subjective
evaluations, as contrasted with factual
matters, that are reflected in records
pertaining to the decision-making process of
an agency, whether within or among agencies
(as defined in § U.S.C. 552(e)) or within or
among DoD Components.

(2) Examples include:

(a) The nonfactual portions of staff papers,
to include afteraction reports and situation
reports containing staff evaluations, advice,
opinions, or suggestions.

(b) Advice, suggestions, or evaluations
prepared on behalf of DoD by individual
consultants or by boards, committees,
councils, groups, panels, conferences,
commissions, task forces, or other similar
groups that are formed for the purpose of
obtaining advice and recommendations.

(c) Those non-factual portions or
evaluations by DoD Component personnel of
contractors and their products.

(d) Information of a speculative, tentative,
or evaluative nature or such matters as
proposed plans to procure, lease or otherwise
acquire and dispose of materials, real estate,
facilities or functions, when such information
would provide undue or unfair competitive
advantage to private personal interests or
would impede legitimate Government
functions.

(e) Trade secret or other confidential
research development, or commercial
information owned by the Government,
where premature release is likely to affect the
Government's negotiating position or other
commercial interests.

(f) Records that are exchanged among
agency personnel and within and among DoD
Components or agencies as part of the
preparation for anticipated administrative
proceeding by an agency or litigation before
any federal, state, or military court, as well
as records that qualify for the attorney-client
privilege.

(8) Those portions of official reports of
inspection, reports of the Inspector Generals,
audits, investigations, or surveys pertaining
to safety, security, or the internal
management, administration, or operation of
one or more DoD Components, when these
records have traditionally been treated by
the courts as privileged against disclosure in
litigation.

(3) If any such intra or interagency record
or reasonably segregable portion of such
record hypothetically would be made

available routinely through the “discovery
process” in the course of litigation with the
agency, i.e., the process by which litigants
obtain information from each other that {s
relevant to the issues in a trial or hearing,
then it should not be withheld from the
general public even though discovery has not
been sought in actual litigation. If, however,
the information hypothetically would only be
made available through the discovery process
by special order of the court based on the
particular needs of a litigant, balanced
against the interests of the agency in
maintaining its confidentiality, then the
record or document need not be made
available under this Part.

(4) Intra or interagency memoranda or
letters that are factual, or those reasonably
segregable portions that are factual, are
routinely made available thro
“discovery," and shall be made available to a
requester, unless the factual material is
otherwise exempt from release, inextricably
intertwined with the exempt information, so
fragmented as to be uninformative, or so
redundant of information already available to
the requester as to provide no new
substantive information.

(5) A direction or order from a superior to a
subordinate, though contained in an internal
communication, generally cannot be withheld
from a requester if it constitutes policy
guidance or a decision, as distingnished from
a discussion of preliminary matters or a
request for information or advice that would
compromise the decision-making process.

(6) An internal communication concerning
a decision that subsequently has been made
a matter of public record must be made
available to a requester when the rationale
for the decision is expressly adopted or
incorporated by reference in the record
containing the decision.

F, Exemption (b})(6):

(1) Information in personnel and medical
files, as well as similar personal information
in other files, that, if disclosed to the
requester would result in a clearly
unwarranted invasion of personal privacy.

(2) Examples of other files containing
personal information similar to that
contained in personnel and medical files
include:

(a) Those compiled to evaluate or
adjudicate the suitability of candidates for
civilian employment or membership in the
Armed Forces, and the eligibility of
individuals (civilian, military, or contractor
employees) for security clearances, or for
access to particularly sensitive classified
information.

(b) Files containing reports, records, and
other material pertaining to personnel
matters in which admiuistrative action,
including disciplinary action, may be taken.

(3) In determining whether the release of
information would result in a “clearly
unwarranted invasion of personal privacy,”
consideration shall be given to the stated or
ascertained purpose of the request. When
determining whether a release is “clearly
unwarranted,” the public interest in
satisfying this purpose must be balanced
against the sensitivity of the privacy interest
being threatened. One example of such is
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lists of names and duty addresses of DoD
personnel (civilian and military) assigned to
units that are sensitive, routinely deployable.
or stationed in foreign territories. Release of
such information could aid in the targeting of
DoD employees and their families by
terrorists (see also paragraph (2)(c) under
exemption (b){2)). This exemption shall not
be exercised in an attempt to protect the
privacy of a deceased person, but it may be
used to protect the privacy of the deceased
person's family.

{4) Individuals’ personnel, medical, or
similar file may be withheld from them or
thelr designated legal representative only to
the extent consistent with DoD Directive
5400.11 (32 CFR Part 286a). Any
determination to withhold such records will
be made by the designated Initial Denial
Authority (IDA).

(5) A clearly unwarranted invasion of the
privacy of the persons identified in a
personnel, medical or similar record may
constitute a basis for deleting those
reasonably segregable portions of that
record, even when providing it to the subject
of the record.

G. Exemption (b)(7)

(1) Records or information compiled for
law enforcement purposes; i.e., civil, criminal,
or military law, including the implementation
of executive orders or regulations issued
pursuant to law. This exemption applies,
however, only to the extent that production
of such law enforcement records or
information could result in the following:

{a) Could reasonably be expected to
interfere with enforcement proceedings—
(b)(7)(A).

{b) Would deprive a person of the right to a
fair trial or to an impartial adjudication—
(®)(7)(B).

(c) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy of a living person, including
surviving family members of an individual
identified in such a record—{b){7)(C).

{d) Could reasonably be expected to
disclose the identity of a confidential source,
including a source within the DoD, a state,
local, or foreign agency or authority, or any
private institution which furnishes the
information on a confidential basis—{b)(7)(D)
(first part).

(e) Could disclose information furnished
from a confidential source and obtained by a
criminal law enforcement authority in a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation—{b)(7}(D) (second
part).

(f) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected to
risk circumvention of the law—{b)(7)(E}.

(g) Could reasonably be expected to
endanger the life or physical safety of any
individual—{b){7)(F).

(2) Examples include:

(a) Statements of witnesses and other
material developed during the course of the
investigation and all materials prepared in

connection with related Government
litigation or adjudicative proceedings.

(b) The identity of firms or individuals
being investigated for alleged irregularities
involving contracting with Department of
Defense when no indictment has been
obtained nor any civil action filed against
them by the United States.

(c) Information obtained in confidence,
expressed or implied, in the course of a
criminal investigation by a eriminal law
enforcement agency or office within a DoD
Component, or a lawful national security
intelligence investigation conducted by an
authorized agency or office within a DoD
Component. National security intelligence
investigations include background security
investigations and those investigations
conducted for the purpose of obtaining
affirmative or counterintelligence
information.

(3) The right of individual litigants to
investigative records currently available by
law (such as, the jencks Act, 18 U.S.C. 3500)
is not diminished.

(4) When the subject of an investigative
record is the requester of the record, it may
be withheld only as authorized by DoD
Directive 5400.11.

H. Exemption (b)(8)

Those contained in or related to
examination, operation or condition reports
prepared by, on behalf of, or for the use of
any agency responsible for the regulation or
supervision of financial institutions.

I. Exemption (b)(9)

Those containing geological and
geophysical information and data (including
maps) concerning wells.

11 Exclusions:

Excluded from the exemptions are the
following two situations as applicable to the
OIG:

A. Whenever a request is made that is
subject to exemption (b){7)(A) and the
investigation or proceeding involves a
possible violation of criminal law where
there is reason to believe that the subject of
the investigation or proceeding is unaware of
its pendency, and the disclosure of the
existence of the records could reasonably be
expected to interfere with enforcement
proceedings, the OIG, during only such times
as that circumstance continues, may treat the
records or information as not subject to
exemption (b)(7). In such situations, the
response to the requesters will state that no
records were found.

B. Whenever informant records maintained
by a criminal law enforcement organization
within the OIG under the informant’s name or
personal identifier are requested by a third
party using the informant's name or personal
identifier, the OIG may treat the records as
not subject to the requirements of (b)(7)
unless the informant's status as an informant
has been officially confirmed. If it is
determined that using a (b)(7) exemption
would acknowledge the informant's identity.

then the response to the requester will state
that no records were found.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

March 13, 1989
[FR Doc. 89-6112 Filed 3-16-89; 8:45 am|
BILLING CODE 3810-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Human Development
Services

45 CFR Part 1340

Child Abuse and Neglect Prevention
and Treatment Program

AGENCY: Administration for Children,
Youth, and Families (ACYF), Office of
Human Development Services, HHS.

AcTION: Notice of proposed rulemaking.

sumMARY: The Department of Health
and Human Services is proposing
technical and conforming changes to its
rule for the child abuse and neglect
program to implement the changes made
in the Child Abuse Prevention and
Treatment Act (Act) by Pub. L. 100-294.

pATE: Comments must be received on or
before May 16, 1989.

ADDRESSES: Comments may be mailed
to the Commissioner, Administration for
Children, Youth, and Families, P.O. Box
1182, Washington, DC 20013, Attention:
Mary McKeough.

Comments received in response to this
rule may be reviewed in Room 3763 of
the Donohoe Building, 400 Sixth St.,
SW., Washington, DC between the
hours of 8:30 a.m. and 5:00 p.m., Monday
through Friday except Federal holidays,
beginning two weeks after the date of
publication in the Federal Register.)

FOR FURTHER INFORMATION CONTACT:
Mary McKeough, (202) 245-2856.
SUPPLEMENTARY INFORMATION:

L Program Description

In 1974, the Child Abuse Prevention
and Treatment Act (Pub. L. 93-247, 42
U.S.C. 5101, et seq.) established in the
Department the National Center on
Child Abuse and Neglect [NCCAN).
NCCAN is located organizationally
within the Children's Bureau of the
Administration for Children, Youth and
Families in the Office of Human
Development Services.

Under the Act, the NCCAN carries
out, among other activities, the following
responsibilities:

» Makes grants to States that comply
with Federal requirements to implement
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State child abuse and neglect prevention
and treatment programs.

* Funds public or nonprofit private
organizations to carry out research,
demonstration, and service
improvement programs and projects
designed to prevent, identify and treat
child abuse and neglect.

* Collects, analyzes, and
disseminates information, e.g., compiles
and disseminates training materials,
prepares an annual summary of recent
and ongoing research on child abuse
and neglect, and maintains a national
information clearinghouse.

* Assists States and communities in
implementing child abuse and neglect
programs.

* Coordinates Federal programs,
activities, and information, in part
through the Advisory Board on Child
Abuse and Neglect and the Inter-Agency
Task Force on Child Abuse and Neglect.

Regulations applicable to State and
discretionary grants are found at 45 CFR
Part 1340, with the most recent revision
having been published on February 8,
1987 (52 FR 3990).

Each of the several States, the District
of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam,
American Samoa, the Commonwealth of
the Northern Mariana Islands, and the
Trust Territory of the Pacific Islands are
eligible to apply for State grants. We
will refer to these jurisdictions as
“States" in this preamble discussion.

Il. New Provisions

The Child Abuse Prevention,
Adoption, and Family Services Act of
1988, Pub. L. 100-294, was signed into
law on April 25, 1988. Title I of that Act,
the Child Abuse Prevention and
Treatment Act (the Act), was
reorganized; new provisions were
added; and other changes were made.
'tlh'he amended Act includes provisions

at:

* Increase the public membership and
revise the role of the Advisory Board on
Child Abuse and Neglect; ;

* Establish an Inter-Agency Task
Force on Child Abuse and Neglect to
coordinate Federal efforts with respect
to child abuse prevention and treatment
programs;

* Provide authority for the Secretary
to extend previous waivers of State
eligibility requirements;

* Continue the requirement to
establish a national child abuse and
neglect data collection and analysis
program;

* Authorize discretionary grants in
several new areas;

¢ Increase from three to five years the
maximum duration of support allowable
for research grants;

*» Continue to require the Secretary to
publish NCCAN proposed research
priorities for comment and also make
that requirement applicable to
demonstration priorities;

* Require NCCAN to establish a
formal peer review process for purposes
of evaluating applications for grants and
contracts; and

¢ Require the conduct of four new
studies, i.e., studies on the incidence of
child abuse of handicapped children, the
incidence of child abuse in alcoholic
families, the legal representation of
children in child abuse or neglect cases,
and the incidence of child abuse or
neglect among children who are
members of historically underserved or
unserved groups.

Based on the changes contained in
Pub. L. 100-294, we are proposing to
make technical and conforming changes
in 45 CFR Part 1340, the regulations
applicable to the Child Abuse and
Neglect Prevention and Treatment
Program. In addition, we are proposing
to clarify the fact that the statutory
prerequisites to Federal funding apply to
basic State grants under section 8(b) of
the Act, but not compliance and
education grants under section 8(f).

We are issuing these regulations as a
Notice of Proposed Rulemaking (NPRM)
in accordance with section 401 of Pub, L.
100-294, which requires the Secretary to
publish proposed regulations, allow a
minimum of 45 days for public comment,
and publish a final rule.

IIL Section by Section Discussion of
Proposed Technical Amendments

We propose to amend the Authority
Statement to remove unnecessary
references to the Act and to cite only the
United States Code citation for the Act.

We propose a technical change in
§ 1340.1(a) to remove the words “of
1974, as amended"” in the first sentence
to conform to the Act's new title, the
“Child Abuse Prevention and Treatment
Act.” (See section 1 of the Act.)

In § 1340.2(h), we propose to make
two corrections in the definition of
"State" to conform with the language in
the Act. We have added the words
“Commonwealth of" before the words
“Puerto Rico” and changed “Trust
Territories of the Pacific" to “Trust
Territory of the Pacific Islands.”
Currently, the Compact of Free
Association (Pub. L. 99-239, amended by
Pub. L. 99-658, section 104(c)) limits the
amount of formula grant funding to the
Federated States of Micronesia and the
Marshall Islands in fiscal year 1989 to
twenty-five percent of the amount
provided in fiscal year 1986. The funding
for the Republic of Palau continues at
the fiscal year 1986 level, In light of the

statutory provision and the current fluid
situation, we have continued to refer to
these entities collectively as "the Trust
Territory of the Pacific Islands.”

We propose to revise the statement of
purpose in § 1340.10 to conform with the
renumbering of the Act and to reflect
new language in section 8 of the Act.
The revised language will reflect the
statutory direction that grants to States
are intended to “develop, strengthen,
and carry out"” State child abuse and
neglect prevention and treatment
programs. We also propose to delete the
modifier “discretionary” before “grants”
to clarify that requirements must be met
by States for them to receive basic
grants.

We propose to make a technical
change in § 1340.13(a)(2) to insert
February 6, 1987, in place of the phrase
“the effective date of these regulations.”

Under the prior legislation, the
Secretary had authority to grant
waivers, in some circumstances, to
States which did not comply with
Federal requirements {other than those
requirements for disabled infants with
life-threatening conditions now in
section 8(b)(10) of the Act) but were
found to be making a good faith effort to
do so. Pub. L. 100-294 authorized an
extension, under certain circumstances,
of waivers granted under the prior
provision. Specifically, only a State
which had been granted a waiver that
expired at the end of fiscal year 1986
may be granted a continuation of that
waiver, if the Secretary finds that the
State is making a good faith effort to
comply with all requirements. Waivers
may be extended through the end of
fiscal year 1988 or, in the case of a State
the legislature of which meets
biennially, through the end of fiscal year
1989 or the next regularly scheduled
session of such legislature, whichever is
earlier. Accordingly, we propose
technical changes in § 1340.13(c) to
reflect the Secretary's authority to
extend waivers of State eligibility
requirements. Technical changes are
also proposed to conform with the
renumbering of the Act which placed
State eligibility requirements in section
8(b) of the Act.

A technical change is proposed in
§ 1340.14(a) to conform with the
renumbering of the Act which placed
State eligibility requirements in section
8(b) of the Act.

A technical change is proposed to
§ 1340.15(a) to conform with the
renumbering of the Act which placed
State eligibility requirements pertaining
to medical neglect in section 8(b)(10) of
the Act.
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A technical change is proposed to
§ 1340.15(b) to conform with the
renumbering of the Act which placed
definitions in section 14 of the Act.

In § 1340.15(c)(1), we are proposing to
delete the words “this section” and
substitute the words “section 8(b) of the
Act." This change is intended to clarify
and remove any ambiguity about the
requirements States must meet in order
to receive grants under section 8 of the
Act, Our policy is that in erder for a
State to receive basic State grant funds
under section 8(b) of the Act, it must
meet all the eligibility requirements
specified in section 8(b) as implemented
by Part 1340, including § 1340.15, On the
other hand, compliance with the section
8(b) requirements is not a prerequisite
for grants under section 8(f). These
points would be clarified by the
proposed change in § 1340.15(c)(1) and
the corresponding change proposed in
§ 1340.15(d). .

Technical changes are proposed to
§ 1340.15(c)(4) to conform with the
renumbering of the Act which placed
State eligibility requirements in section
B(b) of the Act.

We have added an Editorial Note at
the beginning of the Appendix to Part
1340 as an aid to future reference. The
note clarifies the context in which the
interpretative guidelines were
developed and refers the reader to the
appropriate sections of the Act, as
amended. We have also corrected the
citation to the House Conference
Committee Report in item #86.

Finally, section 12 of the Act requires
the Secretary to prescribe regulations
and make such arrangements as may be
necessary or appropriate to coordinate
program related to child abuse and
neglect which are assisted by Federal
funds. The Department believes that
new regulations are not necessary at
this time to implement this provision.
The newly structured Advisory Board
on Child Abuse and Neglect and the
Inter-Agency Task Force on Child
Abuse and Neglect will be effective
mechanisms to ensure program
coordination.

IV. Impact Analysis
Executive Order 12606: The Family

Executive Order 12606 requires
Federal agencies, in formulating and
implementing policies and regulations,
to assess the impact on family
formation, maintenance and general
well-being. We believe these proposed
regulations will serve to strengthen and
preserve the family by assisting
agencies and organizations at the State
and community levels in their efforts to
develop, strengthen, and carry out child

abuse and negléct prevention and
treatment activities.

Executive Order 12291

Executive Order 12291 requires that a
regulatory impact analysis be prepared
for major rules—defined in the Order as
any rule that has an annual effect on the
national economy of $100 million or
more or certain other specified effects.
Nothing in either the statute or the
proposed rule is likely to create
substantial costs. Therefore, the
Secretary concludes that this regulation
is not a major rule within the meaning of
the Executive Order because it does not
have an effect on the economy of $100
million or more or otherwise meet the
threshold criteria.

Regulatory Flexibility Act of 1980

Consistent with the Regulatory
Flexibility Act of 1980 (5 U.S.C. Ch. 8),
the Department tries to anticipate and
reduce the impact of rules and
paperwork requirements on small
businesses. For each rule with a
“gignificant economic impact on a
substantial number of small entities,” an
analysis is prepared describing the
rule’s impact on small entities. Small
entities are defined in the Regulatory
Flexibility Act to include small
businesses, small non-profit
organizations, and small governmental
entities.

The primary impact of these
regulations is on the States, which are
not “small entitles” within the meaning
of the Regulatory Flexibility Act. For
these reasons, the Secretary certifies
that these rules will not have a
significant impact on a substantial
number of small entities.

Paperwork Reduction Act of 1980

Under the Paperwork Reduction Act
of 1980, Pub. L. 96-511, all Departments
are required to submit to the Office of
Management and Budget (OMB) for
review and approval any reporting or
recordkeeping requirement inherent in a
proposed or final rule. This proposed
rule does not contain information
collection requirements or increase the
Federal paperwork burden on the public
or the private sector.

List of Subjects in 45 CFR Part 1340

Child abuse ar;d neglect, Child
welfare, Disabled, Family violence,
Grant programs—health, Grant
programs—social.

{Catalog of Federal Domestic Assistance

Program Number 13.668, Child Abuse and
Neglect Prevention and Treatment)

Dated: January 25, 1989.
Sydney Olson,
Assistant Secretary for Human Development
Services.
Approved: January 27, 1989.
Don M. Newman,

Acting Secretary, Department of Health and
Human Services,

For the reasons set forth in the
preamble, 45 CFR Part 1340 is amended
as follows:

PART 1340—CHILD ABUSE AND
NEGLECT PREVENTION AND
TREATMENT

1. The authority citation for Part 1340
is revised to read as follows:

Authority: 42 U.S.C. 5101 &f seq.

2. Section 1340.1(a) is revised to read
as follows:

Subpart A—General Provisions

§ 1340.1 Purpose and scope.

(a) This part implements the Child
Abuse Prevention and Treatment Act,
(“Act"). As authorized by the Act, the
National Center on Child Abuse and
Neglect seeks to assist agencies and
organizations at the national, State and
community levels in their efforts to
improve and expand child abuse and
neglect prevention and treatment
activities.

- - - - *

3. Section 1340.2(h) is revised to read
as follows:

§ 1340.2 Definitions.

- - * - -

(h) “State” means each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa,
the Commonwealth of the Northern
Mariana Islands, and the Trust Territory
of the Pacific Islands,

4, Section 1340.10 is revised to read as
follows:

Subpart B—Grants to States

§ 1340.10 Purpose of this subpart.

This subpart sets forth the
requirements and procedures States
must meet in order to receive grants to
develop, strengthen, and carry out State
child abuse and neglect prevention and
treatment programs under section 8 of
the Act.

5. Section 1340.13 is amended by
revising paragraphs (a)(2) and (¢) and
the introductory text in paragraph (a) is
republished to read as follows:
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§ 1340.13 Approval of applications.

(a) The Commissioner shall approve
an application for an award for funds
under this subpart if he or she finds that:
L * L - L

(2) Either by statute or regulation
having the force and effect of law, the
State modifies its definition of “child
abuse and neglect” to provide that the
phrase "person responsible for a child’s
welfare” includes an employee of a
residential facility or a staff person
providing out of home care no later than
the close of the first general legislative
session of the State legislature which
convenes following February 8, 1987;

* * L | ) Ll

(c) Subject to the restriction that the
Secretary may grant no waiver of the
requirement under section 8(b)(10) of the
Act, any State which had been granted a
waiver which expired as of the end of
fiscal year 1986 may be granted an
extension of such waiver, if the
Secretary makes a finding that such
State is making a good faith effort to
comply with all State eligibility
requirements under section 8(b) of the
Act. Any such waiver extension will be
effective, retroactive to October 1, 1986,
through the end of fiscal year 1988 or, in
the case of a State the legislature of
which meets biennially, through the end
of fiscal year 1989 or the next regularly
scheduled session of such legislature,
whichever is earlier. In order to apply
for a waiver, the Governor of the State
must submit documentation of the
specific measures the State has taken
and will be taking to meet the as yet
unmet eligibility requirement(s).

- . * * -

6. Section 1340.14(a) is revised to read

as follows:

§1340.14 Eligibility requirements.
- * - * -

(a) State must satisfy each of the
requirements in section 8(b) of the Act.

- - » - -

7. Section 1340.15 is amended by
revising paragraphs (a), (b)(1), (c)(1),
(c)(4), and (d)(1) to read as follows:

§ 1340.15 Services and treatment for
disabled infants.

(a) Purpose. The regulations in this
section implement certain provisions of
the Act, including section 8(b)(10)
governing the protection and care of
disabled infants with life-threatening
conditions.

(b) Definitions. (1) The term “medical
neglect" means the failure to provide
adequate medical care in the context of
the definitions of “child abuse and
neglect” in section 14 of the Act and
§ 1340.2(d) of this part. The term

“medical neglect” includes, but is not
limited to, the withholding of medically
indicated treatment from a disabled
infant with a life-threatening condition.

- - * - -

(c) Eligibility requirements. (1) In
addition to the other eligibility
requirements set forth in this part, to
qualify for a basic State grant under
section 8(b) of the Act, a State must
have programs, procedures, or both, in
place within the State's child protective
service system for the purpose of
responding to the reporting of medical
neglect, including instances of
withholding of medically indicated
treatment from disabled infants with
life-threatening conditions.

- * - - -

(4) These programs and/or procedures
must be in writing and must conform
with the requirements of section 8(b) of
the Act and § 1340.14 of this part. In
connection with the requirement of
conformity with the requirements of
section 8(b) of the Act and § 1340.14 of
this part, the programs and/or
procedures must specify the procedures
the child protective services system will
follow to obtain, in a manner consistent
with State law:

- L - * -

(d) Documenting eligibility. (1) In
addition to the information and
documentation required by and
pursuant to § 1340.12 (b) and (c), each
State must submit with its application
for a basic State grant sufficient
information and documentation to
permit the Commissioner to find that the
State is in compliance with the
eligibility requirements set forth in
paragraph (c) of this section.

8. An Explanatory Note is added at
the beginning of the Appendix to Part
1340 to read as follows:

Appendix to Part 1340—Interpretative
Guidelines Regarding 45 CFR 1340.15—
Services and Treatment for Disabled
Infants

Explanatory Note: The interpretative
guidelines which follow were based on the
proposed rule (48 FR 48160, December 10,
1984) and were published with the final rule
on April 15, 1985 (50 FR 14878). References to
the “proposed rule" and “final rule” in these
guidelines refer to these actions.

Since that time, the Child Abuse Prevention
and Treatment Act was revised, reorganized,
and reauthorized by Pub. L. 100-294 (April 25,
1988). Accordingly, the definitions formerly in
section 3 of the Act are now found in section
14; the State eligibility requirements formerly
in section 4 of the Act are now found in
section 8; and references to the “final rule"
mean references to § 1340.15 of this part.]

- » * - *

9. The Appendix is further amended
by revising the 3rd paragraph, and the
flush reference following the 3rd
paragraph of item #86 to read as follows:

- - . - -

8. The term "not be effective in
ameliorating or correcting all of the infant’s
life-threatening conditions" in the context of
a future life-threatening condition.

* - - * *

Under the definition, if a disabled infant
suffers more than one life-threatening
condition and, in the treating physician’s or
physicians’ reasonable medical judgment,
there is no effective treatment for one of
those conditions, then the infant is not
covered by the terms of the amendment
(except with respect to appropriate nutrition,
hydration, and niedication) concerning the
withholding of medically indicated treatment.

H. Conf. Rep. No. 1038, 98th Cong., 2d Sess. 41
(1984).

. L] - - -

[FR Doc. 89-6116 Filed 3-16-89; 8:45 am|
BILLING CODE 4130-01-M

FEDERAL MARITIME COMMISSION
46 CFR Parts 550, 580, and 581
[Docket No. 89-04]

Equipment Interchange Agreements
Tariff Publication of Free Time And
Detention Charges

AGENCY: Federal Maritime Commission.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Commission by notice
published February 3, 1989 (54 FR 5506),
proposed to amend its domestic offshore
tariff, foreign tariff and service contracts
filing regulations pertaining to the
publication of free time and detention
charges applicable to carrier equipment
interchanged with shippers or their
agents, The proposal is intended to
simplify the filing of equipment
interchange agreements. This Notice
extends the time to comment on the
proposed rule. Transpacific Westbound
Rate Agreement’s (TWRA) request for a
30-day extension thereby is granted in
part. The extension provides an overall
total of 60 days for comments, which
appears to be a reasonable amount of
time to complete the steps anticipated
by TWRA in formulating comments.
DATE: Comments due April 4, 1989.
ADDRESS: Comments (Original and
fifteen (15) copies) to: Joseph C. Polking,
Secretary, Federal Maritime
Commission, 1160 L Street, NW.,
Washington, DC 20573, (202) 523-5725.
FOR FURTHER INFORMATION CONTACT:
Robert G. Drew, Director, Bureau of
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Domestic Regulation, Federal Maritime

Commission, 1100 L Street, NW.,

Washington, DC 20573, (202) 523-5796.
By the Commission.

Joseph C. Polkiag,

Secretary.

[FR Dogc. 886316 Filed 3-16-89; 8:45 am]

BILLING CODE 6730-01-M

_——

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 89-56, RM-6589]

Radlo Broadcasting Services; Zebulon
and Montezuma, GA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

sumMmARY: The Commission requests
comments on a petition by Hogan
Broadcasting System to allot Channel
223A to Zebulon, Georgia, as the
Community’s first local FM service, and
substitute Channel 236A for Channel
223A at Montezuma, Georgia, for which
an application is pending. Channel 223A
can be allotted to Zebulon in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
1.1 kilometers (0.7 miles) south to avoid
a short-spacing to Station KZGC,
Channel 225C1, Atlanta, Georgia. The
coordinates for this allotment are North
Latitude 33-05-36 and West Longitude
84-20-34. Channel 236A can be allotted
to Montezuma in compliance with the
Commission’s minimum distance
separation requirements and can be
used at the site specified in the
outstanding application of Macon
County Broadcasting Co, [ARN-
871123MC). The coordinates for this
allotment are North Latitude 32-17-58
and West Longitude 84-01-34.

DATES: Comments must be filed on or
before May 1, 1988, and reply comments
on or before May 186, 1989.

ADDRESS: Federal Communications
Commission, Washingten, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Billy C. Hogan, President,
Hogan Broadcasting System, Rt. 1, Box
183, Elkmont, Alabama 35620
{Petitioner).

FOR FURTHER INFORMATION CONTACT:
Nancy |. Walls, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of

Proposed Rule Making, MM Docket No.
89-56, adopted February 14, 1989, and
released March 8, 1989. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch {(Room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037,

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission

Karl A. Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 89-6342 Filed 3-16-89; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 89-54, RM-6634]

Radio Broadcasting Services; Derby,
Augusta and Herington, KS

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

sUMMARY: This document requests
comments on a petition filed by New
West Radio, Inc., proposing the
substitution of FM Channel 242C2 for
240A at Derby, Kansas, and
modification of its license for Station
KRZZ-FM, to specify operation on the
higher class channel. The coordinates
for Channel 242C2 are 37-37-03 and 97—
20-11. To accommodate Channel 242C2
at Derby, two additional channel
substititions would be necessary.
Channel 289A must be substituted for
Channel 242A at Herington, Kansas. An
application for channel 242A at
Herington has been filed by Marie
Willis and Donald D. Willis at

coordinates 38-38-17 and 96-57-46.
Channel 283A must be substituted for
Channel 242A at Augusta, Kansas.
Applications for Channel 242A at
Augusta have been filed by Gregory Ray
Streckline (880727MO0), at coordinates
37-39-56 and 97-02-12, Douglas D. Law
(880728MB), at coordinates 37-38-46 and
96-59-01, Curtis R. McClinton, Jr.
(880728N1), at coordinates 37-43-21 and
97-03-55, and Jeannine T. Rainbolt
(8680728MV), at coordinates 37-42-00
and 97-02-33.

pATES: Comments must be filed on or
before May 1, 1989, and replay
comments on or before may 186, 1989.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: David Tillotson, Robert S.
Koppel, Arent, Fox, Kintner, Plotkin &
Kahn, 1050 Connecticut Ave., NW,,
Washington, DC 20036-5339. (Counsel
for New West Radio, Inc.)

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
89-54, adopted February 14, 1989, and
released March 8, 1989. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding,

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR § 1.1204(b) for rules
governing permissible ex parte contacts.
For information regarding proper filing
procedures for comments, see 47 CFR -
1,415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
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Federal Communications Commission

Karl Kensinger,
Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc, 89-8344 Filed 3-16-89; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 89-55, RM-6593]

Radio Broadcasting Services; Warner
Robbins, GA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition by Donald W,
Earnhart seeking the allotment of
Channel 273A to Warner Robbins,
Georgia, as the community's second
local FM service. Channel 273A can be
allotted to Warner Robbins in
compliance with the Commission's
minimum distance separation
requirements with a site restriction of
3.5 kilometers (2.2 miles) south to avoid
a short-spacing to station WKZR at
Milledgeville, Georgia. The coordinates
for this allotment are North Latitude 32—
35-44 and West Longitude 83-37-00.
DATES: Comments must be filed on or
before May 1, 1989, and reply comments
on or before May 16, 1989.
ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Donald W. Earnhart, P.O.
Box 3878, Jackson, GA 30233 (Petitioner)
and Larry G. Fuss, P.O. Box 4010,
Opelika, AL 36803 (Consultant to
petitioner).
FOR FURTHER INFORMATION CONTACT:
Nancy J. Walls, Mass Media Bureau,
(202) 834-6530.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
89-55, adopted February 14, 1989, and
released March 8, 1989. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street, NW,, Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parie contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission

Karl A. Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 89-6343 Filed 3-16-89; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 87-93, RM-5632)

Radio Broadcasting Services; Montour
Falls, NY

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission herein
requests further information on the
proposal of Twin Tiers Communications
Corp. to substitute Channel 258A for
Channel 285A at Montour Falls, New
York, and modify its license for Station
WNGZ-FM accordingly. Twin Tiers is
requested to provide information
concerning the availability of, and FAA
approval for, the transmitter site it
proposes to utilize. The coordinates for
this allotment are North Latitude 42-14-
15 and West Longitude 76-52-02.
Counterproposals to this proposal will
not be accepted since an opportunity for
such filings has already been provided.
DATES: Comments must be filed on or
before May 1, 1989, and reply comments
on or before May 16, 1989,

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Thomas A. Haight, Station
WNGZ-FM, 421 North Franklin Street,
Watkins Glen, New York 14891
(Petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Request
for Supplemental Information, MM

Docket No. 87-93, adopted February 15,
1989, and released March 8, 1989. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037,

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission
Karl A. Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau,

[FR Doc. 89-6341 Filed 3-16-89; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
RIN 2127-AC46

Federal Motor Vehicle Safety
Standards Rear-view Mirrors—Denial
of Rulemaking Petition

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Denial of petition for

rulemaking.

SUMMARY: This notice denies a second
petition for rulemaking submitted by
Sure-View, Inc. to amend Federal Motor
Vehicle Safety Standard No. 111,
Rearview mirrors, to require that both
the driver's and passenger's side of all
motor vehicles be equipped with a
mirror system consisting of a plane
mirror and a convex mirror in the same
casing. This second petition is
essentially the same as the first petition
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filed by Sure-View. On November 8,
1988, the agency denied the first petition
because the petitioner had not shown
that the agency should require this
mirror system and because the system
could be voluntarily added to a motor
vehicle under Standard No. 111. No new
information was submitted with Sure-
View's second petition. Therefore, this
second petition is denied for the same
reasons that the first petition was
denied.

FOR FURTHER INFORMATION CONTACT:
Mr. Kevin Cavey, Office of Vehicle
Standards, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington DC 20590, (202)
366-5271.

SUPPLEMENTARY INFORMATION: Federal
Motor Safety Standard No. 111,
Rearview mirrors, specifies
requirements for the performance and
location of rearview mirrors on all types
of motor vehicles. On October 6, 1986,
Sure-View Mirrors Inc. (Sure-View) first
submitted a petition for rulemaking
requesting that the agency amend
FMVSS 111. Specifically, the petitioner
sought performance specifications that
would require a mirror system
containing one plane mirror and one
convex mirror fixed in the same casting
with a pre-aligned, fixed relationship
between the two mirrors, to be installed
on the outside of both the driver’s and
passenger's sides of a vehicle.

In a denial notice dated November 8,
1988, the National Highway Traffic
Safety Administration (NHTSA)
determined that the petitioner had not
shown that the agency should amend
Standard No. 111 to require a convex/
plane mirrors system. In addition, the
agency noted that the standard does not
prohibit the installation of a convex/
plane mirror system, provided that one
or the other mirror meets the
requirements prescribed for a mirror in
that location on the vehicle. 53 FR 45126.

In response to the denial notice, on
December 7, 1988, the agency received a
document from Sure-View entitled
“Request and Motion to Reconsider
Petition Denied in 49 CFR 571, RIN 2127~
AC46." The agency notes that its
procedural rules at 49 CFR 553.35(a)
state that “any interested person may
petition the Administrator for
reconsideration of any rule issued under
this part.” The agency wishes to explain
that a denial of a petition is not a “rule"
under these regulations, and thus this
provision for submitting reconsideration
petitions does not apply to the denial of
Sure-View's 1986 rulemaking petition.
Consequently, the agency has treated

Sure-View's December 1988 letter as a
new petition for rulemaking.

Sure-View’s December 1988 petition
contains its 1986 petition, the original
attachments, and a brief narrative
restating the petitioner's belief that its
convex plane mirror system would
improve motor vehicle safety, The
narrative contains the petitioner's
earlier arguments but provides no new
or additional information that would
support the grant of its petition. The
narrative in Sure-View's 1988 petition
also states general policy statements.

After carefully reviewing Sure-View's
1988 petition, the agency has decided to
deny this rulemaking petition for the
following reason. The agency thoroughly
has considered the merits of the
petitioner's claims in its denial of the
1986 petition. (see 53 FR 45126) The
petitioner offered no new or additional
information in the 1988 petition which
warrants reaching a different decision.
(15 U.S.C. 1392, 1401, 1408, 1407, delegation of
authority at 49 CFR 1.50)

Issued on March 14, 1889,
Barry Felrice,
Assistant Administrator for Rulemaking.
[FR Doc. 88-8386 Filed 3-16-89; 8:45 am]
BILLING CODE 4910-59-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 642

Coastal Migratory Pelagic Resources
of the Gulf of Mexico and South
Atlantic

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
acTmion: Notice of availability of an
amendment to a fishery management
plan, and a minority report, and requests
for comments.

sUMMARY: NOAA issues this notice that
the Gulf of Mexico and South Atlantic
Fishery Management Councils
(Councils) have submitted Amendment 3
to the Fishery Management Plan for
Coastal Migratory Pelagic Resources of
the Gulf of Mexico and South Atlantic
(FMP) for Secretarial review and are
requesting comments from the public.
The Councils also submitted a minority
report.

pATE: Comments will be accepted on or
before May 12, 1989.

ADDRESSES: Comments should be sent
to Mark F. Godcharles, Southeast
Region, National Marine Fisheries

Service, 9450 Koger Boulevard, St.
Petersburg, Fl 33702. Mark envelopes,
“Comments on Amendment 3."” Copies
of the amendment and the minority
report are available from the South
Atlantic Fishery Management Council,
Southpark Building, Suite 3086, 1
Southpark Circle, Charleston, SC 29407~
4699.

FOR FURTHER INFORMATION CONTACT:
Mark F. Godcharles, 813-893-3722.

SUPPLEMENTARY INFORMATION: The
Magnuson Fishery Conservation and
Management Act (Magnuson Act), as
amended, requires that a council-
prepared fishery management plan or
amendment be submitted to the
Secretary of Commerce (Secretary) for
review and approval or disapproval.
The Magnuson Act requires that the
Secretary, upon receiving the
amendment, immediately publish a
notice of its availability for public
review and comment. The Secretary will
consider the public comments in
determining whether to approve the
amendment.

Amendment 3 proposes to: (1) Prohibit
the use of purse seines for the Atlantic
migratory group of king mackerel, a
prohibition already in the effect for the
Gulf of Mexico migratory group of king
mackerel and the Atlantic and Gulf
migratory groups of Spanish mackerel,
(2) prohibit the use of drift gill nets for
all coastal migratory pelagic species,
and (3) prohibit the use of run-around
gill nets for the Atlantic migratory group
of king mackerel. Amendment 3 would
also add to the FMP: (1) An objective to
minimize waste and bycatch in the
fishery, (2) the most recent information
available to the Councils concerning
habitat, and (3) an evaluation of the
effects of the FMP on vessel safety.
Amendment 3 addresses the allocation
of limited mackerel resources among
competing commercial users and
conforms the FMP to recent
amendments to the Magnuson Act.

The minority report objects to the
amendment’s prohibition of the use of
drift gill nets for coastal migratory
pelagic species. Regulations proposed
by the Councils to implement
Amendment 3 are scheduled to be
published within 15 days.

Authority: 16 U.S.C. 1801 et seq,

Dated: March 14, 1989.
Richard H. Schaefer,
Director of Office of Fisheries Conservation
and Management, National Marine Fisheries
Service,
[FR Doc. 89-8333 Filed 3-14-89; 3:13 pm]
BILLING CODE 3510-22-M
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Privacy Act of 1974; Systems of
Records

AGENCY: Office of the Secretary, USDA.
ACTION: Notice of revision of Privacy
Act Systems of Records.

SUMMARY: Notice is hereby given
pursuant to 5 U.S.C. 552a(e)(4) that the
United States Department of Agriculture
(USDA) proposes to revise the
exemptions, routine uses, and
procedures in its Privacy Act Systems of
Records maintained by the Office of
Inspector General (OIG).

The proposed exemption revision
applies to two systems of records:
USDA/ONG-2, “Intelligence Records,
USDA/OIG;" and USDA/OIG-3,
“Investigative Files and Subject/Title
Index, USDA/OIG."

The proposed revision reflects a
proposed amendment to 7 CFR 1.122
published elsewhere in today's issue of
the Federal Register that would provide
a general exemption under 5 U.S.C.
552a(j)(2) for the two systems of records,
and indicates that the preexisting
exemption under 5 U.S.C. 552a(k) is
more specifically under 5 U.S.C. 552a(k)
(2) and (5).

The proposed routine use revision
applies to all OIG systems of records—
USDA/OIG-1 through USDA /OIG-6—
and replaces previous routine use
provisions with revised and additional
routine uses. Routine use means, with
respect to disclosure of a record, the use
of such record for a purpese which is
compatible with the purpose for which it
was, collected. The additional routine
uses are compatible with the purpose for
which the information was collected and
are needed to enable the agency to carry
out its assigned mission. In addition, this
revision recognizes recent developments
in information law. Disclosure for
routine use is authorized by the Privacy

Act of 1974, 5 U.S.C. 552a(b)(3), as
amended.

The revision to the procedures for
access to records or for contesting
records applies to USDA/OIG-2,
“Intelligence Records, USDA/OIG."
These procedures are added to bring
this system of records into conformity
with other USDA/OQIG systems of
records procedures.

DATE: This action is effective upon final
publication of the addition of 7 CFR
1.122 published in proposed form
elsewhere in today’s issue of the Federal
Register unless changes are made in
response to comments received from the
public. Comments must be received by
the contact person listed below on or
before April 17, 1989.

ADDRESSES: Interested persons may
submit written comments to Dianne
Drew, Assistant Inspector General for
Administration, Office of Inspector
General, USDA, Washington, DC 20250
(202-447-6915).

FOR FURTHER INFORMATION CONTACT:
Dianne Drew, Assistant Inspector
General for Administration, Office of
Inspector General, USDA, Washington,
DC 20250 (202-447-6915).
SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 552a (b)(3) and
(e)(4)(D), OIG is proposing a revised set
of routine uses for all OIG systems of
records. The publication of these routine
uses would permit individuals to
determine what records pertaining to
them are used or disseminated by OIG.
These routine uses are necessary and
lawful, and would permit OIG to
disclose records for purposes
compatible with the purposes for which
they were collected.

Accordingly, USDA hereby proposes
to amend the OIG Systems of Records
published in 50 FR 50814, December 12,
1985, by revising the following section:

USDA/OIG—1
System name:
Employee Records, USDA/OIG.

Routine uses of records maintained in
the system, including categories of users
and the purposes of such uses:

(1) A record from the system of
records, which indicates, either by itself
or in combination with other
information, a violation or potential
violation of law, whether civil, and

whether arising by statute, regulation,
rule or order issued pursuant thereto,
may be disclosed, as a routine use, to a
Federal, State, local, or foreign agency
or other public authority that
investigates or prosecutes or assists in
investigation or prosecution of such
violation, or enforces or implements or
assists in enforcement or
implementation of the statute, rule,
regulation or order.,

(2) A record from the system of
records may be disclosed, as a routine
use, to a Federal, State, local, or foreign
agency or other public authority, or
professional organization, maintaining
civil, criminal, or other relevant
enforcement records or other pertinent
records, such as current licenses, or to a
consumer reporting agency, in order to
obtain information relevant to an
agency investigation, audit, or other
inquiry, or relevant to a decision
concerning the hiring or retention of an
employee or other personnel action, the
issuance of a security clearance, the
letting of a contract, the issuance of a
license, grant or other benefit, the
establishment of a claim, or the
initiation of administrative, civil, or
criminal action.

(3) A record from the system of
records may be disclosed, as a routine
use, to a Federal, State, local, or foreign
agency or other public authority, or
professional organization, if relevant to
the recipient's hiring or retention of an
employee or other personnel action, the
issuance of a security clearance, the
letting of a contract, the issuance of a
license, grant or other benefit, the
establishment of a claim, or the
initiation of administrative, civil, or
criminal action.

(4) A record from the system of
records may be disclosed, as a routine
use, to any source, private or public, to
the extent necessary to secure from such
source information relevant to a
legitimate agency investigation, audit, or
other inquiry.

(5) A record from the system of
records may be disclosed, as a routine
use, to a court, magistrate, or
administrative tribunal, in a proceeding
before any of the above, or to opposing
counsel in such a proceeding or in the
course of settlement negotiations.

(6) A record from the system of
records may be disclosed, as a routine
use, to a Member of Congress from the
record of an individual in response to an
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inquiry from the Member of Congress
made at the request of that individual. In
such cases, however, the Member's right
to a record is no greater than the
individual's right; thus, a record or any
part of such record could be withheld if
it contains information that otherwise
would not be disclosed.

(7) A record from the system of
records may be disclosed, as a routine
use, to the Department of Justice for the
purpose of obtaining its advice, or in
connection with litigation in which the
agency, its employees, or the United
States is a part

(8) A record gx"om the system of
records may be disclosed, as a routine
use, to the Office of Management and
Budget for the purpose of obtaining its
advice regarding agency obligations
under the Privacy Act, or in connection
with the review of private relief
legislation.

(9} A record from the system of
records may be disclosed, as a routine
use, to a medical or health advisor if, in
the sole judgment of the agency,
nondisclosure could have an adverse
effect upon the individual.

(10) A record from the system of
records may be disclosed, as a routine
use, in response to a subpoena issued by
a Federal agency having the power to
subpoena records of other Federal
agencies.

(11) A record from the system of
records may be disclosed, as a routine
use, to a private contractor for the
purpose of compiling organizing,
analyzing, programming, or otherwise
refining records.

(12} A record from the system of
records may be disclosed, as a routine
use, to a grand jury agent pursuant
either to a Federal or State grand jury
subpoena, or to a prosecution request
that such record be released for the
purpose of its introduction to a grand

ury.

(13) A record from the system of
records may be disclosed, as a routine
use, to a Federal agency responsible for
considering suspension or debarment
action where such record would be
relevant to such action.

(14) A record from the system of
recerds may be disclosed, as a routine
use, to an entity or person, public or
private, where disclosure of the record
enables the recipient of the record to
take action that benefits the
Government.

(15) A record from the system of
records may be disclosed, as a routine
use, to a Federal, State, local, or foreign
agency, or other public authority, for use

in computer matching programs to
prevent and detect fraud and abuse in
benefit programs administered by any
agency, to support civil and criminal law
enforcement activities of any agency
and its components, and to collect debts
and overpayments owed to any agency
and its components.

(18) A record from the system of
records may be disclosed, as a routine
use, to a public or professional licensing
organization when such record
indicates, either by itself or in
combination with other information, a
violation or potential violation of
professional standards, or reflects on
the moral, educational, or professional
qualifications of an individual who is
licensed or who is seeking to become
licensed.

(17) A record from the system of
records may be disclosed, as a routine
use, to debt collection contractors for
the purpose of collecting delinquent
debts as authonzed by nf

~ - -

USDA/OIG-2

SYSTEM NAME:
Intelligence Records, USDA/CIG.

- - L -

ROUYINE USES OF RECORDS MAINTAINED iN
THE EYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Routine uses (1) through (17) listed in
the system of records designated
USDA/OIG-1.

L4 L L3 L -

RECORD ACCESS PROCEDURES:

To request access to information in
this system write to Director,
Management Operations and Budget
Staff, Office of [nspector General, U.S.
Department of Agriculture, Washington,
DC 20250.

CONTESTING RECORD PROCEDURES:

To contest information in this system,
send request to Director, Management
Operations and Budget Staff, Office of
Inspector General, U.S. Department of
Agriculture, Washington, DC 20250,

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT:

Pursuant to 5 U.S.C. 552a(j)(2), this
system of records has been exempted
from all provisions of the Privacy Act of
1974, 5 U.5.C. 552a, as amended, except
subsections (b), (c) (1) and (2), (e)(4) (A)

throush (), (e) (8), (7). (9). (10) and (11),
and (i).

Pursuant to 5 U.S.C. 552a(k)(2) and
(k)(5), this system has been exempted
from the following provisions of the
Privacy Act of 1974, 5 U.S.C. 552a:
subsections (c)(3), (d), (e)(1). (e)(4) (G).
(H), and (1), and (f).

USDA/OIG-3

SYSTEM NAME:

Investigative Files and Subject/Title
Index, USDA/OIG.

- . - - L]

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Routine uses (1) through (17) listed in
the system of records designated
USDA/OIG-1.

L . - L

SYSTEMS EXEMPYED FROM CERTAIN
PROVISIONS OF THE ACT:

Pursuant to 5 U.S.C. 552a(j)(2), this
system of records has been exempted
from all provisions of the Privacy Act of
1974, 5 U.S.C. 552a, as amended, except
subsections (b), (c) (1) and (2), (e){4) (A)
through (F), (e) (8), (7). (9), (10) and (11},
and (i)-

Pursuant to 5 U.S.C. 552a(k)(2) and
(k)(5), this system has been exempted
from the following provisions of the
Privacy Act of 1974, 5 U.S.C. 552a:
subsections (c)(3), (d). (e)(1). (e)(8) (G).
(H), and (1), and (f).

USDA/OIG-4

SYSTEM NAME:
Liaison Records, USDA/QIG.

L] - L L "

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Routine uses (1) through (17) listed in
the system of records designated
USDA/OIG-1.

. - L] . -

USDA/OIG-5

SYSTEM NAME:

Management Information and Data
Analysis System, USDA/OIG.

- - - - L
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ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Routine uses (1) through (17) listed in

the system of records designated
USDA/OIG—]

* - * - -

USDA/OIG-6
SYSTEM NAME:

Audit Information System, USDA/

OIG
- * - -

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEW, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Routine uses (1) through (17) listed in
the system of records designated
USDA/OIG-1.

Done this 13th day of March 1989, at
Washington, DC.
Clayton Yeutter,
Secretary.
[FR Doc. 89-8302 Filed 3-16-89; 8:45 am)
BILLING CODE 3410-23-M

Animal and Plant Health Inspection
Service

[Docket No. 89-029]
U.S. Veterinary Biological Product and

Establishment Licenses Issued,
Suspended, Revoked, or Terminated

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

sUMMARY: The purpose of this notice is
to advise the public of the issuance,
suspension, revocation, or termination
of veterinary biological product and
establishment licenese by the Animal
and Plant Health Inspection Service
during the month of January 1989. Such
actions are taken in accordance with the
regulations issued pursuant to the Virus-
Serum-Toxin Act.

FOR FURTHER INFORMATION CONTACT:
Dr. Peter L. Joseph, Senior Staff

Veterinarian, Veterinary Biologics Staff,
Biotechnology, Biologics, and
Environmental Protection, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, Room 838,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-6332.

SUPPLEMENTARY INFORMATION: The
regulations in 9 CFR Part 102,"Licenses
for Biological Product,” require that
every person who prepares certain
biological products that are subject to
the Virus-Serum-Toxin Act (21 U.S.C.
151 et seq.) shall hold an unexpired,
unsuspended, and unrevoked U.S.
Veterinary Biological Product License.
The regulations set forth the procedures
for applying for a license, the criteria for
determining whether a license shall be
issued, and the form of the license.

Pursuant to these regulations, the
Animal and Plant Health Inspection
Service (APHIS) issued the following
U.S. Veterinary Biological Product
Licenses during January 1989:

Product license code

Product

Establishment

VATV 2E ittt

1187.21

.| Bovine Rhinotracheitis-Virus Diarrhea-Parainfluenza,

Vaccine, Modified Live and Killed Virus.

..., Bovine Rhinotracheitis-Virus Diarrhea-Parainfluenzas-

Respiratory Syncytial Virus Vaccine, Modified Live
and Killed Virus.

Bovine Rhinotracheitis-Virus Diarrhea-Parainfluenza,-
Respiratory Syncytial Virus Vaocmo-Laplosph Ca-
nicola-Grippotyphosa cterohaemorrhagiae-
Pomona Bacterin, Modified Live and Killed Virus.

Bovine Rhinotracheitis-Virus Diarrhea-Parainfluenzas
Respiratory Syncytial Virus Vaccine-Campylobacter

Fetus-Leptospira  Canicola-Grippotyphosa-Hardjo-
Ictefohaemotﬂugme-Pomona Bacterin, Modified
Live and Killed Virus.

Avian Paramyxovirus, Type 3, Live Virus, for Further

4 012780 i

Manfacture.
Bordetella Bron-Chiseptica-E:

ella Multocida Bacterin-Toxoid.
.| Bovine Virus Diarrhea Vaccine-Leptospira
Grippotyphosa-Hardjo-icterohaemorr-Hagiae-
Pomona Bacterin, Killed Virus,

Leptospira Canicola-Grippotyphosa-
haemorrhagiae-Pomona Bacterin, Killed Virus.

scherichia Coli-Pasteur-
Canicola-

Bovine Virus Diarrhea Vaccine-Campylobacter Fetus-
. : Hardio-|

SmithKline Beckman Corporation
SimthKiine Beckman Corporation.........

SimthKline Beckman Corporation

SmithKiine Beckman Coropration..........

Maine Biological Laboratories, Inc........

The regulations in 9 CFR Part 102 also
reqiure that each person who prepares
biological products that are subject to
the Virus-Serum-Toxin Act (21 U.S.C.

151 et seq.) shall hold a U.S. Veterinary
Biological Establishment License. The
regulations set forth the procedures for
applying for a license, the criteria for
determining whether a license shall be
issued, and the form of the license. No
U.S. Veterinary Biological Establishment
Licenses were issued during January
1989.

The regulations in 9 CFR Parts 102 and
105 also centain provisions concerning

the suspension, revocation, and
termination of U.S. Veterinary Biological
Product Licenses and U.S. Veterinary
Biological Establishment Licenses. No
product or establishment licenses were
suspended, revoke, or terminated during
January 1989.

Done at Washington, DC, this 14th day of
March 1989,
James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 89-6356 Filed 3-16-89; 8:45 am)
BILLING CODE 3410-34-M

DEPARTMENT OF COMMERCE

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Export

Administration,

Title: Notification of Commercial

Invoices That Do Not Contain a

Destination Control Statement.




11256

Federal Register / Vol. 54, No. 51 / Friday, March 17, 1989 / Notices

Form Number: Agency—EAR 786.8;
OMB-0694-0038.

Type of Request: Extension of the
expiration date of a currently
approved collection.

Burden: 40 respondents; 21 reperting/
recordkeeping hours. Average hours
response is approximately one-half

our.

Needs and Uses: Commercial invoices,
bills of lading, and other shipping
documents contain destination control
statements. These statements are used
by the Customs Bureay, in conjunction
with Shippers Export Declarations, to
engure that U.S. exports are shipped
to legally authorized destinations.
When a forwarding agent finds that
the documentation lacks the
appropriate destination control
statement, then he is required to
notify the exporter of the problem and
obtain a written assurance from the
exporter that all copies have been
corrected.

Affected Public: Businesses or other for-
profit institutions; small businesses or
organizations.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Francine Picoult,
395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, Room 6622,
14th and Constitution Avenue, NW.,
Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Francine Picoult, OMB Desk Officer,
Room 3208, New Executive Office
Building, Washington, DC.

Dated: March 9, 1889.

Edward Michals,

Departmental Clearance Officer;, Office of
Management and Organization.

[FR Doc. 89-8251 Filed 3-16-89; 8;45 am]
BILLING CODE 3510-CW-M

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: National Oceanic and

Atmospheric Administration.

Title: Survey of Coastal Pelagic

.Fishermen.

Form Number: None.

Type of Reguest: New collection.

Burden; 583 respondents, 292 reporting
hours. Average hours per response is
.5 hours.

Needs and Uses: Persons holding
permits for the Coastal Migratory
Pelagic Fishery will be sampled to
obtain economic and vessel data. The
information is needed to evaluate the
possible effects of proposed
amendments to the existing Fishery
Management Plan.

Affected Public: Businesses or other for-
profit, small businesses or
organizations.

Freguency: One-time.

Respondent's Obligation: Voluntary.

OMB Desk Officer: Francine Picoult,
395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, Room 6622,
14th and Constitution Avenue, NW,,
Washington, DC 20230.

Wiritten comments and
recommendations for the proposed
information collection should be sent to
Francine Picoult, OMB Desk Officer,
Room 3208, New Executive Office
Building, Washington, DC 20503.

Dated: March 9, 1989.

Edward Michals,

Departmental Clearance Officer, Office of
Management and Organization.

[FR Doc. 89-6252 Filed 3-16-89; 8:45 am)
BILLING CODE 3510-CW-M

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Export
Administration (BSA).

Title: Swedish Consignee's Letter of
Assurance,

Form Number: Export Administration
Regulations, Part 772.5; OMB—0625-
0142,

Type of Reguest: Extension of the
expiration date of a currently
approved collection.

Burden: 259 respondents; 139 reporting/
recordkeeping hours. Approximate
hours per response is one-half hour.

Needs and Uses: This information is
submitted to BXA by Swedish
importers of controlled U.S. origin
goods or technology. The purpose of
these collections is to provide the U.S.
with an extra measure of security

against the diversion of these goods or
technology to proscribed destinations.
Affected Public: Businesses or other for-
profit institutions; small businesses or
organizations.

Frequency: On occasion,

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Francine Picoult,

395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, Room 6622,
14th and Constitution Avenue, NW.,
Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Francine Picoult, OMB Desk Officer,
Room 3208 New Executive Office
Building, Washington, DC 20503.

Dated: March 9, 1989,

Edward Michals,

Departmental Clearance Officer, Office of
Management and Organization.

[FR Doc. 89-6253 Filed 3-16-89; 8:45 am]
BILLING CODE 3510-CW-M

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Export
Administration.

Title: International Import Certificate.

Form Number: Form BXA-645P; OMB—
0694-0017.

Type of Request: Extension of the
expiration date of a currently
approved collection.

Burden: 37,000 respondents; 9,867
reporting/recordkeeping hours.
Average time per respondent is 16
minutes.

Needs and Uses: This collection of
information is the certification of the
U.S. importer to the U.S. Government
that he/she will import specific
commodities into the United States
and will not reexport such
commodities except in accordance
with U.S. export regulations.

Affected Public: Businesses or other for-
profit institutions: small businesses or
organizations.

Frequency: On occasion.

Respondent'’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Francine Picoult,
395-7340. : '
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Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, Room 6622,
14th and Constitution Avenue, NW.,
Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Francine Picoult, OMB Desk Officer,
Room 3208, New Executive Office
Building, Washington, DC 20503.

Dated: March 8, 1989,

Edward Michals,

Departmental Clearance Officer, Office of
Management and Organization.

[FR Doc. 89-8254 Filed 3-16-89; 8:45 am|
BILLING CODE 3510-CW-M

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Export
Administration.

Title: Report on Unscheduled Loading,

Fogn Number: Agency—EAR 786.5(b);

MB—0694-0040,

Type of Request: Extension of the
expiration date of a currently
approved collection.

Burden: One respondent and one
reporting/recordkeeping hour.
Average hours per response is one
hour.

Needs and Uses: On rare occasions a
carrier may find itself in an
emergency situation in which
controlled goods or technology are
unloaded in a destination other than
shown on the Shippers Export
Declaration. The unscheduled loading
must be for reasons beyond the
control of the carrier such as acts of
God, strikes, damage to the carrier,
etc. In those cases, the carrier must
inform BXA of the situation so that a
decision can be made as to what to do
with the controlled goods.

Affected Public: Businesses or other for-
profit institutions; small businesses or
organizations.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Francine Picoult,
395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,

Department of Commerce, Room 6622,
14th and Constitution Avenue, NW.,
Washington, DC 20230,

Written comments and
recommendations for the proposed
information collection should be sent to
Francine Picoult, OMB Desk Officer,
Room 3208, New Executive Office
Building, Washington, DC 20503.

Dated: March 9, 1989.

Edward Michals,

Departmental Clearance Officer, Office of
Management and Organization.

[FR Doc. 89-6255 Filed 3-16-89; 8:45 am]
BILLING CODE 3510-CW-M

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Export
Administration.

Title: Application for Transfer of
Licenses to Another Party.

Form Number: Part 77213, Export
Administration Regulations; OMB—
0694-0051.

Type of Request: Extension of the
expiration date of a currently
approved collection.

Burden: 130 respondents; 115 reporting/
recordkeeping hours. Approximate
hours per response is .87 hours.

Needs and Uses: The Transfer of
Licenses procedure is necessary to
approve the transfer of unexpired
export licenses from the original
licensee to another party. This also
transfers the legal responsibility for
the export of controlled goods and
technology.

Affected Public: Businesses or other for-
profit institutions; small businesses or
organizations.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Francine Picoult,
395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, Room 6622,
14th and Constitution Avenue, NW,,
Washington, DC 20230. Written
comments and recommendations for the
proposed information collection should
be gent to Francine Picoult, OMB Desk
Officer, Room 3208 New Executive
Office Building, Washington, DC 20503,

Dated: March 9, 1989.
Edward Michals,

Department Clearance Officer, Office of
Management and Organization.

[FR Doc. 89-6256 Filed 3-16-89; 8:45 am]
BILLING CODE 3510-CW-M

Forelgn-Trade Zones Board
[Docket 2-89]

Foreign-Trade Zone 41—Milwaukee,
Wi; Application for Extension of FTZ
Subzone Status For SZ 41F, Ambrosia
Chocolate Company Plant, Milwaukee,
wi

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Foreign-Trade Zone of
Wisconsin, Ltd. (FTZW), grantee of FTZ
41, requesting a 2-year time extension
for FTZ subzone status at the chocolate
products manufacturing plant of
Ambrosia Chocolate Company
(Ambrosia) in Milwaukee, Wisconsin.
The application was formally field on
March 2, 1989.

In March 1987, the Board authorized
subzone status for the Ambrosia plant
(Board Order 346, 52 FR 10247, 3/31/87)
for a two-year period (from date of
activation), subject to extension.
Subzone activity is restricted to the
production of sugar-containing products
subject to the sugar quota program.

Zone procedures are being used for
entries on the foreign sugar (approx. 3
mil. 1bs. in fiscal 1988) used to produce
the intermediate product sweetened
cocoa. Customs entries are made on the
latter product, and the sugar is ex-quota.

In requesting the extension, Ambrosia
indicates that subzone status has helped
it compete with lower priced sugar-
containing imports, preserving
employment at its Milwaukee plant as
had been contended in the original
application,

Subzone authority is due to expire on
April 24, 1989, and the FTZ Board is
considering a temporary time extension
of up to one year, during which time the
proposal would be evaluated as part of
an overall review of sugar-related
activity in zones, which would be the
subject of a separate Federal Register
notice.

The application for a 2-year extension
is being reviewed by the FTZ Staff.
Comments are invited in writing from
interested parties. They should be
addressed to the Board's Executive
Secretary at the address below and
postmarked on or before April 14, 1989.

A copy of the application is available
for public inspection at each of the
following locations:
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U.S. Department of Commerce, District
Office Federal Building, 517 E.
Wisconsin Avenue, Milwaukee,
Wisconsin 53202.

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, Room 2835,
14th and Pennsylvania Avenue, NW,,
Washington, DC 20230.

Dated: March 10, 1989.

John J. Da Ponte, Jr.,

Executive Secretary.

[FR Doc. 88-8352 Filed 3-16-89; 8:45 am]

BILLING CODE 3510-DS-

International Trade Administraticn
[A-580-603]

Brass Sheet and Strip From the
Republic of Korea; Preliminary Results
of Antidumping Duty Administrative
Review

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.

AcCTiON: Notice of preliminary results of
antidumping duty administrative review.

SUMMARY: In response to a request by
the petitioner, the Department of
Commerce has conducted an
administrative review of the
antidumping duty order on brass sheet
and strip from the Republic of Korea.
The review covers one manufacturer/
exporter of this merchandise to the
United States and the period August 22,
1986 through December 31, 1987. The
review indicates the existence of
dumping margins during this period.

As a result of the review, the
Department has preliminarily
determined to assess antidumping duties
equal to the calculated differences
between United States price and foreign
market value. Interested parties are
invited to comment on these preliminary
results.

EFFECTIVE DATE: March 17, 1989,

FOR FURTHER INFORMATION CONTACT:
Linda L. Pasden or Robert J. Marenick,
Office of Antidumping Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-5255.
SUPPLEMENTARY INFORMATION:

Background:

On January 12, 1987, the Department
of Commerce (“the Department”)
published in the Federal Register (52 FR
1215) an antidumping duty order on
brass sheet and strip from the Republic
of Korea. The petitioner requested in
accordance with § 353.53a(a) of the
Commerce Regulations that we conduct

an administrative review. We published
a notice of initiation of the antidumping
duty administrative review on March 2,
1988 (53 FR 6681). The Department has
now conducted that administrative
review in accordance with section 751 of
the Tariff Act of 1930 (*‘the Tariff Act”).

Scope of the Review

The United States has developed a
system of tariff classification based on
the international harmonized system of
customs nomenclature. On January 1,
1989, the United States fully converted
to the Harmonized Tariff Schedule
(“HTS"), as provided for in section 1201
et seq. of the Omnibus Trade and
Competitiveness Act of 1968. All
merchandise entered, or withdrawn
from warehouse, for consumption on or
after that date is now classified solely
according to the appropriate HTS item
number(s).

Imports covered by this review are
shipments of brass sheet and strip.
During the review period, such
merchandise was classifiable under item
612.3900 of the Tariff Schedules of the
United States Annotated. This
merchandise is currently classifiable
under HTS items 7409.21.00 and
7409.29.00. The HTS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive.

The review covers one manufacturer/
exporter, Poongsan Metal Corporation,
of brass sheet and strip from the
Republic of Korea and the period August
22, 1986 through December 31, 1987.

United States Price

In calculating United States price the
Department used purchase price as
defined in section 772 of the Tariff Act.
Purchase price was based on the
packed, f.0.b., c. and f,, or c.i.f. price to
unrelated purchasers in the United
States, as appropriate. We made
adjustments, where applicable, for U.S.
and foreign brokerage, ocean freight,
marine insurance, U.S. and foreign
inland freight, processing fees, harbor
fees, warehousing fees, and duty
drawback. We disallowed a claimed
adjustment for document handling
charges paid to United States banks and
postage expenses paid to Korean banks
as direct expenses. However, we
included these expenses in the
calculation for credit. No other
adjustments were claimed or allowed.

Foreign Market Value

In calculating foreign market value the
Department used home market prices as
defined in section 773 of the Tariff Act
since sufficient quantities of such or
similar merchandise were sold at or

above the cost of production to provide
a basis for comparison. The petitioners
alleged sales below cost in the home
market during the period. Our cost
analysis covered only alloy 70/30
because there were no other alloys sold
in the home market during the period
that were contemperaneous with the
sales to the United States. Based on our
analysis, we found all sales of alloy 70/
30 to be at or above cost.

We did not use the price to the related
purchaser in the home market because
our comparison of the related and the
unrelated sales of alloy 70/30 with
identical product codes, sold in the same
month, showed that a vast majority of
the related sales received a more
favorable 