December 6, 1988

Tuesday

_____-____.___.

SAT TRIFNg

i ___ . _________________ & .______n”___ :

: L____L_____.

_“=____== \ ________ =.
i

No. 234

Pages 49111-49286

12-6-88
Vol. 53




11 Federal Register / Vol. 53, No. 234 / Tuesday, December 6, 1988

FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Administration, Washington, DC 20408, under the
Federal Register Act (49 Stat. 500, as amended; 44 U.S.C. Ch.
15) and the regulations of the Administrative Committee of the
Federal Register (1 CFR Ch. I). Distribution is made only by the
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402,

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers
for $340 per year in paper form; $195 per year in microfiche
form: or $37,500 per year for the magnetic tape. Six-month
subscriptions are also available at one-half the annual rate. The
charge for individual copies in paper or microfiche form is $1.50
for each issue, or $1.50 for each group of pages as actually
bound, or $175.00 per magnetic tape. Remit check or money
order, made payable to the Superintendent of Documents, U.S.
Government Printing Office, Washington, DC 20402, or charge to
your GPO Deposit Account or VISA or Mastercard.

There are no restrictions on the republication of material
appearing in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 53 FR 12345.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-783-3238
Magnetic tapes 275-3328
Problems with public subscriptions 275-3054
Single copies/back copies:
Paper or fiche 783-3238
Magnetic tapes 275-3328
Problems with public single copies 275-3050
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5240
Magnetic tapes 275-3328
Problems with Federal agency subscriptions 523-5240

For other telephone numbers, see the Reader Aids section
at the end of this issue.




11

Contents

Federal Register
Vol. 53. No. 234

Tuesday, December 6, 1988

Agricultural Marketing Service

RULES

Potatoes (Irish) grown in—
California and Oregon, 49113

PROPOSED RULES

Melons grown in South Texas, 49153

Milk marketing orders:
Oregon-Washington et al., 49154

Agriculture Department
See Agricultural Marketing Service; Animal and Plant
Health Inspection Service; Forest Service

Animal and Plant Health Inspection Service
PROPOSED RULES
Exportation and importation of animals and animal
products:
Birds; importation, 49185
NOTICES
Meetings:
National Poultry Improvement Plan General Conference
Committee, 49214

Cr.mmerce Department
See Export Administration Bureau; National Oceanic and
Atmospheric Administration

Committee for the Implementation of Textile Agreements
NOTICES
Cotton, wool, and man-made textiles;

Brazil, 49215

Japan, 49216

Thailand, 49216

Conservation and Renewable Energy Office
NOTICES
Environmental statements; availability, etc.:

Major household appliances; energy conservation
standards [Editorial note: This document, appearing
on page 48826 in the issue of December 2, 1988, was
listed incorrectly in that issue's table of contents.]

Customs Service
RULES
Tariff classifications:
Wire rope with becket attachments, 49117
PROPOSED RULES
Financial and accounting procedures:

Charges for returned checks, 49207
NOTICES

Merchandise, imported: -
Overstatement of charges on entry documentation, 49265

Defense Department
PROPOSED RULES
Acquisition regulations:
Contractor proposals for claims, adjustment or relief,
49212

Delaware River Basin Commission
NOTICES -
Hearings, 49217

Economic Regulatory Administration
NOTICES
Natural gas exportation and importation:
Access Energy Corp., 49218
Public Utility Regulatory Policies Act:
Rulemaking standards, etc.; annual reports from States
and nonregulated utilities (Form ERA-166), 49219

Education Department

RULES

Reporting and recordkeeping requirements, 49141

PROPOSED RULES

Elementary and secondary education:
Mathematics-science education program, 49280

Employment and Training Administration
NOTICES
Adjustment assistance:
Charles E. Mayfield Co., 49249
North American Oil Gas, Inc., 49249
Sun Exploration & Production Co., 49249
Job Training Partnership Act:
Native American and summer youth employment and
training programs: allocations, etc., 49250

Energy Department

See Conservation and Renewable Energy Office; Economic
Regulatory Administration; Energy Information
Administration; Federal Energy Regulatory Commission

Energy Information Administration

NOTICES

Agency information collection activities under OMB review,
49220

Environmental Protection Agency
RULES
Toxic substances:
Chemical fate and health effects test guidelines, 49148
PROPOSED RULES
Air quality implementation plans; approval and
promulgation; various States:
California, 49209
Wiscensin, 49209
NOTICES
Superfund response and remedial actions, proposed
settlements, ete.:
Zenith Chemical Co. Site, GA, 49227
Toxic and hazardous substances control:
Chemical testing—
Data receipt, 49227

Executive Office of the President
See Presidential Documents

Export Administration Bureau
PROPOSED RULES
Export licensing:
General License G-COCOM: shipments to cooperating
countries, 49202




v Federal Register / Vol. 53, No. 234 / Tuesday, Qeiember 6, 1988 / Contents

Federal Deposit Insurance Corporation

NOTICES

Agency information collection activities under OMB review,
49228

Federal Election Commission
PROPOSED RULES
Debts owed by candidates and political committees, 49193

Federal Energy Regulatory Commission
NOTICES
Environmental statements; availability, etc.:
Appomattox River Water Authority, 49220
Conway Ranch Partnership, 49220
Rulofson, Ronald E., 49221
Natural gas certificate filings:
Texas Gas Co. et al., 49221
Natural gas companies:
Small producer certificates, applications, 49226

Federal Maritime Commission
PROPOSED RULES
. Maritime carriers and related activities in foreign
commerce:
Agreements subject to Shipping Act of 1984; conference
and joint service/consortium agreements; definitions,
49210

Federal Reserve System
RULES
Reserve requirements of depository institutions (Regulation
D)
Reserve requirement ratios, 49115
NOTICES
Meetings; Sunshine Act, 49269
Applications, hearings, determinations, efc.:
Baker, Richard |., 49228
Barnett Banks, Inc., 49228
B/W Bancshares, Inc., 49229
Lakeland Bancorp, Inc., et al., 49229
Meridian Bancorp, Inc., 49229
MNC Financial, Inc., 49230
Sandwich Banco, Inc., et al., 49230
Wells Fargo & Co., 49231

Food and Drug Administration
RULES
Color additives:
FD&C Yellow No. 6, 49138
NOTICES
Human drugs:
Antibiotic drugs—
Oligosaccharide; neomycin sulfate for prescription
compounding; approval withdrawn, 49231
Oligosaccharide; neomycin sulfate in sterile vials for
injection; approval withdrawn, 49232

Forest Service
NOTICES
Meetings:
Pacific Crest National Scenic Trail Advisory Council,
49214

Health and Human Services Department

See also Food and Drug Administration; Health Care
Financing Administration; Health Resources and
Services Administration

MNOTICES
Meetings:
Secretary’'s Commission on Nursing, 49231

Health Care Financing Administration
NOTICES
Medicare:
Employers and duplicative medicare benefits; national
average actuarial value (Medical Catastrophic
Coverage Act), 49233

Health Resources and Services Administration
NOTICES
Grants and cooperative agreements; availability, etc.:
Rural health medical education demonstration projects,
49237

Housing and Urban Development Department
RULES
Low income housing:
Elderly or handicapped housing—
Interest rate loans, 49139
Slum clearance and urban renewal:
Rental rehabilitation grants programs. 49138
NOTICES
Agency information collection activities under OMB review,
49239
Grants and cooperative agreements; availability, etc.:
Rental rehabilitation program; formula allocations, etc.,
49272
Mortgage and loan insurance programs:
Government National Mortgage Association mortgage-
backed securities program; interest rate requirements,
49240

Interior Department
See Land Management Bureau; National Park Service;
Reclamation Bureau

Internal Revenue Service
PROPOSED RULES
[ncome taxes:
Foreign corporation branch profits tax
Hearing, 49208

International Trade Commission
RULES
Practice and procedure;
Unfair practices in import trade; investigations and
enforcement procedures, 49118
NOTICES
Import investigations:
Sewn cloth headwear from China, 49247

Interstate Commerce Commission

NOTICES

Railroad services abandonment:
CSX Transportation, Inc., 49248

Justice Department
NOTICES
Joint newspaper operating agreements; Manteca News and
Manteca Bulletin, CA, 49248
Pollution control; consent judgments:
Atlantic Richfield Co., Inc., 49248




Federal Register / Voj’,"_‘,l‘;fi. No. 234 | Tuesday, December 6, 1988 / Contents

Labor Department

See Employment and Training Administration; Mine Safety
and Health Administration; Occupational Safety and
Health Administration

Land Management Bureau

RULES

Public land orders:
Alaska, 49151

NOTICES

Environmental statements; availability, etc.:
Washakie Resource Area, WY, 49241

Motor vehicle use restrictions: '
Idaho, 49242

Wilderness study areas; characteristics, inventories, ete::
Oregon, 49242

Mine Safety and Health Administration
NOTICES
Safety standard petitions:
B & ] Crushing, 49255
Cyprus Emerald Resources Corp., 49256
R & F Coal Co., 49256
Rhen Coal Co., 49256
Southwestern Portland Cement Co., 49257
Summit Coal Co., 49257
Sunshine Mining Co., 49258

National Oceanic and Atmospheric Administration
NOTICES
Marine mammals:

Incidental taking; enforcement policy, 49214

National Park Service
NOTICES
Concession contract negotiations:

Fletcher's Boat House, Inc., 49244
Meetings:

National Capital Memorial Commission, 49244
National Register of Historic Places:

Pending nominations—

Arizona et al., 49245

National Science Foundation
NOTICES
Committees; establishment, renewal, termination, etc.:
Biological, Behavioral, and Social Sciences Advisory
Committee, 49259

National Transportation Safety Board
RULES
Railroad accidents notification; amendments, 49151

Nuclear Regulatory Commission
NOTICES
Meetings; Sunshine Act, 49269
Petitions; Director's decisions:
Cleveland Electric Illuminating Co. et al., 49260
Applications, hearings, determinations, etc.:
Wisconsin Electric Power Co,, 49260

Occupational Safety and Health Administration
NOTICES
Variance applications, etc.:

MET Electrical Testing Co., Inc., 49258

Pension Benefit Guaranty Corporation
RULES
Single-employer plans:
Valuation of plan benefits—
Expected retirement age, 49140

Postal Service

NOTICES

Meetings; Sunshine Act, 49269
{2 documents)

Presidential Documents

ADMINISTRATIVE ORDERS

Pakistan; nuclear explosive devices; U.S. assistance
certification (Presidential Determination No. 89-7 of
Nov. 18, 1988), 49111

Public Health Service
See Food and Drug Administration; Health Resources and
Services Administration

Reclamation Bureau
NOTICES
Environmental statements; availability, etc.:
Central Valley Project, CA, 49243
Realty actions; sales, leases, etc.:
California, 49243
Water resources planning; discount rate change, 49244

Securities and Exchange Commission

NOTICES

Meetings; Sunshine Act, 49270

Self-regulatory organizations; proposed rule changes:
National Securities Clearing Corp., 49261

Applications, hearings, determinations, etc.:
Growth Industry Shares, Inc., et al., 49262
Noverco, Inc., et al., 49263

Small Business Administration

NOTICES

Meetings; regional advisory councils:
Puerto Rico, 49264

Applications, hearings, determinations, etc.:
Live Oak Capital Partners, Ltd., 49264

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Transportation Department
NOTICES
Aviation proceedings:
Hearings, etc.—
U.S.-Mexico all-cargo service proceeding, 49265
(2 documents)

Treasury Department
See Customs Service; Internal Revenue Service

United States Information Agency

NOTICES

Grants and cooperative agreements; availability, etc.:
Youth exchange program, 49266




Vi Federal Register / Vol. 53, No. 234 / Tuesday, December 6, 1988 / Contents

United States Institute of Peace
NOTICES
Grants and cooperative agreements; availability, etc.:

Jennings Randolph Program for International Peace, 49267

Separate Parts In This Issue
Part Il

Department of Housing and Urban Development, 49272

Part Il
Department of Education, 49260

Reader Aids

Additional information, including a list of public
laws, telephone numbers, and finding aids, appears
in the Reader Aids section at the end of this issue.

CFR PARTS AFFECTED IN THIS ISSUE

A cumuiative list of the parts affected this month can be found in
the Reader Aids section at the end of this issue.

3 CFR

Administrative Orders:
Presidential Determinations:
No. 89-7 of Nov. 18,
1988

7 CFR
947

......

49111

49113

49153
49154
49154

49185

49193
49193
49193

49115
49202

49202
49202

49117
49118

49207

366 49141
367 49141
369 49141
370. 49141
385 49141
386. 49141
387. 49141
388 49141
389. 49141
390 49141
396 49141
538 49141
600 49141
607 49141
624, 49141
626 49141
828N e L) 49141
637 49141
639 49141
643 49141
644 49141
649 49141
650 49141
653 49141
656 49141
657 49141
668 49141
B8 - Lrscasmofsosdiaesonsss s ot cants 49141
| s T e S 49141
676. 49141
682 49141
(13 W RO BE N, A 49141
EBTL s e chscanepeiaaioronsabias 49141
755 49141
762 49141
769. 49141
776. 49141
0 otapie e son seoedesynschias et 49141
778. 49141
779 49141
787 49141
790 49141
34 CFR
Proposed Rules:
208. 49280
40 CFR
796. 49148
798 49148
Proposed Rules:
52 (2 documents)............. 49209
43 CFR
Public Land Orders:
960 (Revoked by

PLO 6690);....c0ccvicmrinss 49151
BB s vt tvriad 49151
46 CFR
Proposed Rules:
572 49210
48 CFR
Proposed Rules:
252 49212
49 CFR
B e eorrrsreenaseteip s i 49151




49111

Federal Register
Vol. 53, No. 234

Tuesday, December 8, 1988

Présidential Documents

Title 3—
The President

[FR Dooc. 88-28164
Filed 12-2-88; 4:28 pm]
Billing code 3195-01-M

Presidential Determination No. 89-7 of November 18, 1988

Determination Pursuant to Section 620E(e) of the Foreign As-
sistance Act of 1961, as Amended

Memorandum for the Secretary of State

Pursuant to Section 620E(e) of the Foreign Assistance Act of 1961, as amended,
22 U.S.C, 2375(e), I hereby certify that Pakistan does not possess a nuclear
explosive device and that the proposed United States assistance program will
reduce significantly the risk that Pakistan will possess a nuclear explosive
device.

You or your delegatee are authorized and directed to publish this determina-
tion and certification in the Federal Register.

THE WHITE HOUSE, (é St (Q)—%

Washington, November 18, 1988.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 947
[FV-88-114]

Irish Potatoes Grown in Modoc and
Siskiyou Counties, CA, and all
Counties in Oregon, Except Malheur
County; Amendment To Relax
Requirements for High Quality Red-
Skinned Varieties of Potatoes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department is adopting
as a final rule the provisions of an
interim final rule (with minor changes)
which eliminated the minimum size
requirement for high quality red-skinned
potatoes (also known as round red
potatoes), and relieved such potatoes
from special purpose shipment
requirements. Before the interim final
rule became effective on August 19,
1988, high quality red-skinned potatoes
at least 1% inches in diameter could be
shipped under a special purpose
provision. Handlers of such potatoes
were required to obtain a Certificate of
Privilege from the committee, meet a 50-
pound minimum pack requirement, and
report the shipment, grade, and usage of
such potatoes to the committee.
Eliminating the minimum size and other
requirements was designed to meet
consumer demand for smaller, high
quality round red potatoes, meet the
industry’s need for a smaller container,
and relieve handlers from safeguard
requirements that are no longer
necessary.

EFFECTIVE DATE: January 5, 1969.

FOR FURTHER INFORMATION CONTACT:
Todd A. Delello, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.

Box 96456, Room 2525-S, Washington,
DC 20090-6456, telephone (202) 475
5610.

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order No. 947 (7 CFR Part 947], as
amended, regulating the handling of
potatoes grown in Modoc and Siskiyou
Counties, California, and in all counties
in Oregon, except Malheur County. This
order is authorized by the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 45 handlers
of Oregon-California potatoes subject to
regulation under the marketing order,
and approximately 470 producers in the
production area. The Small Business
Administration (13 CFR 121.2) has
defined small agricultural producers as
those having annual gross revenue for
the last three years of less than $500,000,
and small agricultural service firms are
defined as those whose gross annual
receipts are less than $3,500,000. The
majority of handlers and producers of
Oregon-California potatoes may be
classified as small entities.

Red-skinned potatoes represent less
than one percent of the total potato erop
in the production area. This estimate is
based on red-skinned potato acreage
and the national average potato yield.
Red-skinned potatoes are utilized
mainly in the fresh market.

While in the past consumer demand
has been stronger for larger sized
potatoes, there currently exists a market

for small red-skinned potatoes. Potatoes
produced in other areas are competing
for this market. These potatoes are
being merchandised as a gourmet or
specialty item.

An interim final rule was issued on
August 16, 1988, and was published in
the Federal Register on August 19, 1988
(53 FR 31651). That rule amended the
handling regulation for Irish potatoes
grown in Modoc and Siskiyou Counties,
California, and all counties in Oregon,
except Malheur County set forth in
§ 947.340 (53 FR 2996, February 3, 1988).
That rule also provided that interested
persons could file written comments
through September 19, 1988. One
comment was received from William N.
Wise, Manager of the Oregon-California
Potato Committee.

Prior to the effective date of the
interim final rule, red-skinned potatoes
were required to be at least U.S. No. 2
grade and, if shipped within the
continental United States, have a
minimum diameter of 2 inches or weigh
at least 4 ounces. Red-skinned potatoes
for export and those shipped
domestically under special purpose
provisions had to have a minimum
diameter of 1% inches. For red-skinned
potatoes to be shipped under the special
purpose provision, they had to grade at
least U.S. No. 1, except for size, and be
packed in containers of at least 50
pounds. The interim final rule eliminated
the minimum size requirement and
deleted the special purpose shipment
requirements for U.S. No. 1 round red
potatoes. These changes were
recommended by the Oregon-California
Potato Committee on a nine to one vote.

The elimination of the size
requirement afforded producers and
handlers the opportunity to meet current
market demand for small, high quality
red-skinned potatoes. This change
benefitted consumers by providing them
with a product they desire, and
producers and handlers by increasing
sales. This relaxation has not adversely
affected the market for larger potatoes.

To research markets for expansion
possibilities, the committee initiated a
special purpose shipment provision
during the 1986-87 season, This
provision allowed the shipment of high
quality red-skinned potatoes that
measured at least 1% inches in diameter
and that were packed in quantities of 50
pounds or more. Also, handlers of such
potatoes were required to obtain a
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Certificate of Privilege from the
committee prior to each season and
report the shipment, grading and usage
of the potatoes to the committee. The
certification and reporting requirements
aided the committee in discerning the
market for such potatoes.

The interim final rule deleted the
special purpose requirements for red-
skinned potatoes to allow shippers to
meet the industry's need for a smaller
container (e.g. one-pound bag).
Furthermore, the certification and
reporting requirements had served their
purpose and were no longer necessary.

While small red-skinned potatoes are
currently in high demand, this
apparently does not extend to other
varieties of potatoes. For this reason, the
committee recommended retaining the
special purpose shipment requirements
for non-red-skinned potatoes. These
requirements could be eliminated at
some point in the future if experience
indicates that there is a viable market
for these small potatoes.

The interim final rule also made an
editorial change that changed the term
“special purpose certificate" to
“Certificate of Privilege" in paragraph
(b)(3) of § 847.340. The revised term is
used elsewhere in the regulation, and
this change was made in the interest of
consistency.

During the comment period provided
by the interim final rule, one comment
was submitted by William N. Wise, the
manager of the Oregon-California Potato
Committee, on behalf of the committee.
It recommended that the handling
regulation be clarified by naming the
form that is used to report certain
special purpose shipments. This
recommendation is being adopted, and
the name of the form, Special Purpose
Shipment Report, is being added to
subparagraphs (b)(3), (h)(1) and (h)(2) of
§ 947.340.

Mr. Wise also recommended that the
handling regulation be revised to require
handlers of potatoes for processing to
obtain a Certificate of Privilege from the
committee and report each shipment of
such potatoes to the committee.
Sufficient information to enable a full
assessment of the impact of such a
change in the regulation has not been
provided. Further, opportunity has not
been provided for interested persons
including those who would be affected
by these new reporting requirements to
participate in the rulemaking process.
This proposed rule change is therefore
not being adopted at this time, but may
be addressed in a future rulemaking
action.

Section 8e of the Agricultural
Marketing Agreement Act of 1937
requires that when certain domestically

produced commodities, including Irish
potatoes, are regulated under a Federal
marketing order, imports of that
commodity must meet the same or
comparable grade, size, quality, or
maturity requirements. Section 8e also
provides that whenever two or more
marketing orders regulating a
commodity produced in different areas
of the United States are concurrently in
effect, the Secretary shall determine
which of the areas produces the
commodity in most direct competition
with the imported commodity. Imports
then must meet the quality standards set
for that particular area. Because the
import requirements for red-skinned
potatoes are based on the marketing
orders covering Washington potatoes
(M.O. 946) and Colorado Area No. 2
potatoes (M.O. 948), the changes made
in the handling requirements for Oregon-
California potatoes will have no effect
on the potato import regulation,

The information collection
requirements contained in the handling
regulation have been approved by the
Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
chapter 35 and have been assigned OMB
No. 0581-0112. The previously approved
information collection burden has been
reduced by the elimination of the
reporting requirements applicable to
shipments of small, high quality red-
skinned potatoes.

Based on the above, the Administrator
of AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the committee and other
available information, it is found that
the rule, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act.

List of Subjects in 7 CFR Part 947

Marketing agreements and orders,
Potatoes, Oregon, California.

For the reasons set forth in the
preamble, the interim final rule
amending 7 CFR Part 947 which was
published at 53 FR 31650-31651 on
August 19, 1988, is adopted with
modification as a final rule to read as
follows:

PART 947—POTATOES GROWN IN
MODOC AND SISKIYOU COUNTIES,
CALIFORNIA, AND ALL COUNTIES IN
OREGON, EXCEPT MALHEUR COUNTY

1. The authority citation for 7 CFR
Part 947 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 947.340 is amended by
revising paragraphs (b). (h)(1) and (h)(2)
to read as follows:

.
Note: This section will appear in the Code
of Federal Regulations.

§947.340 Handling regulation.

* * * - Al

(b) Size requirements. (1) Such
potatoes shipped to points within the
continental United States shall be at
least 2 inches in diameter or weigh at
least 4 ounces, and such potatoes
shipped to export destinations shall be
at least 1'% inches in diameter.

(2) Red-skinned varieties of potatoes
may be shipped without regard to any
minimum size requirement, if they
otherwise grade at least U.S. No. 1.

(3) All non-red-skinned varieties of
potatoes that measure less than 1%
inches in diameter may be shipped if
such potatoes otherwise grade at least
U.S. No. 1 and are packed in quantities
of 50 pounds or more per container;
Provided, That any person who desires
to handle such potatoes shall each
season prior to shipment apply for and
obtain a Certificate of Privilege from the
committee authorizing shipment of the
potatoes for market expansion purposes:
Provided further, That any person who
so handles potatoes for market
expansion purposes shall promptly
report the shipment, grading, and usage
of the potatoes to the committee on
Special Purpose Shipment Report forms.

* » * - -

(h) ks

(1) Each handler making shipments of
certified seed outside the district where
grown pursuant to paragraph (g) of this
section shall obtain from the committee
a Certificate of Privilege, and shall
furnish a report of shipments to the
committee on Special Purpose Shipment
Report forms.

(2) Each handler making shipments of
potatoes pursuant to paragraphs (g)(2),
(4)(i), and (5) of this section shall obtain
a Certificate of Privilege from the
committee, and shall report shipments
on Special Purpose Shipment Report
forms at such intervals as the committee
may prescribe in its administrative
rules.

Dated: December 1, 1988.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable
Division.
{FR Doc. 88-28069 Filed 12-5-88; 8:45 am|)
BILLING CODE 3410-02-M
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FEDERAL RESERVE SYSTEM

12 CFR Part 204

[Regulation D; Docket No. R-0653]
Reserve Requirements of Depository
Institutions; Reserve Requirement

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is amending 12
CFR Part 204 (Regulation D—Reserve
Requirements of Depository
Institutions): (1) To increase the amount
of transaction accounts subject to a
reserve requirement ratio of three
percent, as required by section
19(b}(2)(C) of the Federal Reserve Act
(12 U.S.C. 461(b}(2)(C)), from $40.5
million to $41.5 million of net
transaction accounts (known as the low
reserve tranche adjustment); {2) to
increase the amount of reservable
liabilities of each depository institution
that is subject to a reserve requirement
of zero percent, as required by section
19(b}(11)(B) of the Federal Reserve Act
(12 U.8.C. 461(b){11)(B)), from $3.2
million to $3.4 million of reservable
liabilities (known as the reservabie
liabilities exemption adjustment]; and
(3) to increase the deposit cutoff level
which is used in conjunction with the
reservable labilities exemption amount
to determine the frequency of deposit
reporting from $40.0 million to $42.1
million.

EFFECTIVE DATE: December 6, 1988. For
depository institutions that report
weekly, the low reserve tranche
adjustment and the reservable liabilities
exemption adjustment will be effective
starting with the reserve computation
period beginning on Tuesday, December
27, 1988, and with the corresponding
reserve maintenance periods beginning
Thursday, December 29, 1988, for net
transaction accounts, and on Thursday,
January 26, 1989, for other reservable
liabilities. For institutions that report
quarterly, the low reserve tranche
adjustment and the reservable liabilities
exemption adjustment will be effective
with the computation period beginning
on Tuesday, December 20, 1988, and
with the reserve maintenance period
beginning Thursday, January 19, 1989,
For all depository institutions, the
increase in the deposit cutoff level will
be used to screen institutions in the
second quarter of 1989 to determine
reporting frequency beginning
September 1989.

FOR FURTHER INFORMATION CONTACT:
John Harry Jorgenson, Senior Attorney

(202/452-3778), Legal Division, or
Patrick Mahoney, Economist (202/452-
3827), Division of Monetary Affairs; for
users of the Telecommunications Device
for the Deaf (TDD), Earnestine Hill or
Dorothea Thompson (202/452-3544);
Board of Governors of the Federal
Reserve System, Washington, DC 20551.

SUPPLEMENTARY INFORMATION: Section
19(b)(2) of the Federal Reserve Act
requires each depository institution to
maintain with the Federal Reserve
System reserves against its transaction
accounts and nonpersonal time deposits,
as prescribed by Board regulations. The
initial reserve requirements imposed
under section 19(b}(2) were set at three
percent for each depository institution's
total transaction accounts of $25 million
or less and at 12 percent on total
transaction accounts above $25 million.
Section 19(b)(2) further provides that,
before December 31 of each year, the
Board shall issue a regulation adjusting
for the next calendar year the total
dollar amount of the transaction account
tranche against which reserves must be
maintained at a ratio of three percent.
The adjustment in the tranche is to be 80
percent of the percentage change in total
transaction accounts for all depository
institutions determined as of June 30 of
each year.

Currently, the amount of the low
reserve tranche on transaction accounts
is $40.5 million. The growth in the total
net transaction accounts of all
depository institutions from June 30,
1987, to June 30, 1988, was 3.0 percent
(from $586.8 billion to $604.1 billion). In
accordance with section 19{b)(2). the
Board is amending Regulation D to
increase the amount of the low reserve
tranche for transaction accounts for 1986
by $1.0 million to $41.5 million.

Section 19(b}(11)(A) of the Federal
Reserve Act provides that $2 million of
reservable liabilities ! of each
depository institution shall be subject to
a zero percent reserve requirement.
Section 19{b}{11)(A) permits each
depository institution, in accordance
with the rules and regulations of the
Board, to designate the reservable
liabilities to which this reserve
requirement exemption is to apply.
However, if transaction accounts are
designated, only those that would
otherwise be subject to a three percent
reserve requirement (i.e., transaction
accounts within the low reserve
requirement tranche) may be so
designated.

! Reservable liabilities include transaction
eccounts, nonpersonal time deposits, and
Eurocurrency liabilities as defined in section
19(bj(5) of the Federal Reserve Act.

Section 19(b)(11)(B) of the Federal
Reserve Act provides that, before
December 31 of each year, the Board
shall issue a regulation adjusting for the
next calendar year the dollar amount of
reservable liabilities exempt from
reserve requirements. The change in the
amount is to be made only if the total
reservable liabilities held at all
depository institutions increases from
one year to the next. The percentage
increase in the exemption is to be 80
percent of the percentage increase in
total reservable liabilities of all
depository institutions determined as of
June 30 each year. The growth in total
reservable liabilities of all depository
institutions from June 30, 1987, to June
30, 1988, was 6.5 percent (from $1,184.6
billion to $1.261.7 billion). In accordance
with section 19{b)(11). the Board is
amending Regulation D to increase the
amount of the reserve requirement
exemption from 1989 by $0.2 million to
$3.4 million.

As a result, the effect of these
amendments is to raise the low reserve
tranche to $41.5 million and to apply a
zero percent reserve requirement on the
first $3.4 million of transaction accounts
and a three percent reserve requirement
on the remainder of the low reserve
tranche. Any amount of this zero
percent reserve requirement tranche
remaining after applying it to
transaction accounts will then be
applied to nonpersonal time deposits
with maturities of less than 1% years or
to Eurocurrency liabilities, both of which
are subject to a reserve requirement
ratio of three percent.

The tranche adjustment and the
reservable liabilities exemption
adjustment for weekly reporting
institutions will be effective starting
with the reserve computation period
beginning on Tuesday, December 27,
1988, and with the corresponding
reserve maintenance periods beginning
Thursday, December 29, 1988, for net
transaction accounts; and on Thursday,
January 26, 1989, for other reservable
liabilities. For institutions that report
quarterly, the tranche adjustment and
the exemption will be effective with the
computation period beginning on
Tuesday, December 20, 1988, and with
the reserve maintenance period
beginning Thursday, January 19, 1989. In
addition, all entities currently submitting
Form FR 2900 will continue to submit
reports to the Federal Reserve under
current reporting procedures.

In order to reduce the reporting
burden for small institutions, the Board
in 1981 established a deposit reporting
cutoff level of $25 million to determine
deposit reporting frequency. Institutions
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are screened during the second quarter
of each year to determine reporting
frequency beginning the following
September. In March of 1985, the Board
decided to index this reporting cutoff
level equal to 80 percent of the annual
rate of increase of total deposits.? In
July of 1988, in conjunction with
approval of the extension of the deposit
reporting system, the Board increased
the cutoff to $40 million, effective in
September 1988, from the $30 million
cutoff that would have become effective
in September 1988.

From June 30, 1987, to June 30, 1988,
total deposits grew 6.5 percent, from
$3,296.9 billion to $3,511.4 billion. This
results in an increase of $2.1 million in
the deposit cutoff level which
determines frequency of reporting from
the current $40.0 million to $42.1 million.
Based on the indexation of the reserve
requirement exemption, the cutoff level
for total deposits above which reports of
deposits must be filed rises $0.2 million
to $3.4 million. Institutions with total
deposits below $3.4 million are excused
from reporting if their deposits can be
estimated from other sources. The $42.1
million cutoff level for weekly versus
quarterly FR 2900 reporting and for
quarterly FR 2910q versus annual FR
2910a reporting, and the $3.4 million
level threshold for reporting will be used
in the second quarter 1989 deposits
report screening process, and the
adjustments will be made when the new
deposit reporting panels are
implemented in September 1989.

All U.S. branches and agencies of
foreign banks and all Edge and
Agreement Corporations, regardless of
size, and all other institutions with
reservable liabilities in excess of the
exemption level amount prescribed by
section 19(b)(11) of the Federal Reserve
Act (known as “nonexempt
institutions") and with total deposits at
least equal to the deposit cutoff level are
required to file weekly the Report of
Transaction Accounts, Other Deposits
and Vault Cash (FR 2900). Depository
institutions with reservable liabilities in
excess of the exemption level amount
but with total deposits less than the
deposit cutoff level may file the FR 2900
quarterly effective each September.
Institutions that obtain funds from non-
U.S. sources or that have foreign
branches or international banking
facilities are required to file the Report

# In November of 1985, the Board amended the
definition of “total deposits” as used in determining
the cutoff level to include not only gross transaction
deposits, savings accounts, and time deposits but
also reservable obligations of affiliates, ineligible
acceptance liabilities, and net Eurocurrency
liabilities. - .

of Certain Eurocurrency Transactions
(FR 2950/2951) on the same frequency as
they file the FR 2900. The deposit cutoff
is also used to determine whether an
institution with reservable liabilities at
or below the exemption level amount
(known as an “exempt institution’") must
file one of two reduced deposits
reports—the Quarterly Report of
Selected Deposits, Vault Cash, and
Reservable Liabilities (FR 2910q) or the
Annual Report of Total Deposits and
Reservable Liabilities (FR 2910a).
Exempt institutions (that is, institutions
with total deposits less than the
exemption amount) are not required to
file a deposits report if their deposits
can be estimated from other sources.

Finally, the Board may require a
depository institution to report on a
weekly basis, regardless of the cutoff
level, if the institution manipulates its
total deposits and other reservable
liabilities in order to qualify for
quarterly reporting. Similarly, any
depository institution that reports
quarterly may be required to report
weekly and to maintain appropriate
reserve balances with its Reserve Bank
if, during its computation period, it
understates its usual reservable
liabilities or it overstates the deductions
allowed in computing required reserve
balances.

Notice and Public Participation

The provisions of 5 U.S.C. 553(b)
relating to notice and public
participation have not been followed in
connection with the adoption of these
amendments because the amendments
involve adjustments prescribed by
statute and an interpretative statement
reaffirming the Board's policy
concerning reporting practices. The
amendments also reduce regulatory
burdens on depesitory institutions.
Accordingly, the Board believes that
notice and public participation is
unnecessary and contrary to the public
interest.

Regulatory Flexibility Act Analysis

Pursuant to section 605{b) of the
Regulatory Flexibility Act (Pub. L. No.
96-354, 5 U.S.C. 601 et seq.), the Board
certifies that the proposed amendments
will not have a significant economic
impact on a substantial number of small
entities. The proposed amendments
reduce certain regulatory burdens for all
depository institutions, reduce certain
burdens for small depository
institutions, and have no particular
effect on other small entities.

List of Subjects in 12 CFR Part 204
Banks, banking, Currency, Federal

Reserve System, Penalties and reporting
requirements.

Pursuant to the Board's authority
under section 19 of the Federal Reserve
Act, 12 U.S.C. 461 et seq., the Board is
amending 12 CFR Part 204 as follows:

PART 204—RESERVE REQUIREMENTS
OF DEPOSITORY INSTITUTIONS

1. The authority citation for 12 CFR
Part 204 continues to read as follows:

Authority: Secs. 11{a). 11{c), 19, 25. 25(a) of
the Federal Reserve Act (12 U.S.C. 248{a),
248(c), 371a, 371b, 461, 801, 611); sec. 7 of the
International Banking Act of 1978 [12 U.S.C.
3105); and sec. 411 of the Garn-St Germain
Depository Institutions Act of 1982 (12 U.S.C.
461).

2. In § 204.9, paragraph (a) is revised
to read as follows:
§204.9 Reserve requirement ratios.

(a)(1) Reserve percentages. The
following reserve ratios are prescribed
for all depository instituticns, Edge and
Agreement Corporations, and United
States branches and agencies of foreign
banks:

Category Reserve requirement

Net transaction
accounts: !
$0 to $41.5 million...... 3 percent of amount.

Over $41.5 million ...... $1,245,000 plus 12% of
amount over $41.5
million.

Nonpersonal time
deposits: By original
maturity (or notice

):
Less than 1% years..| 3 percent.
1% years or more....... 0 percent.
Eurocurrency liabilities....... 3 percent.

* Dollar amounts de not reflect the adjustment to
be made by the next paragraph.

(2) Exemption from reserve
requirements. Each depository
institution, Edge or Agreement
Corporation, and U.S. branch or agency
of a foreign bank is subject to a zero
percent reserve requirement on an
amount of its transaction aceounts
subject to the low reserve tranche in
paragraph (a)(1) of this section,
nonpersonal time deposits, or
Eurocurrency liabilities or any
combination thereof not in excess of $3.4
million determined in accordance with
§204.3(a)(3) of this part.

. - - - -

By order of the Board of Governors of the

Federal Reserve System, November 29, 1988.

William W. Wiles,

Secretary of the Board.

[FR Doc. 88-27846 Filed 12-5-88; 8:45 am]
BILLING CODE 6210~01-M
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DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 177

(T.D. 88-78]

Tariff Classification of Wire Rope With
Becket Attachments

AGENCY: Customs Service, Treasury.
ACTION: Final interpretative rule.

SUMMARY: This document gives notice of
a change in the tariff classification of
wire rope with becket attachments or
becket loops. This merchandise has
previously been classified under the
provision for wire ropes, cable or
cordage fitted with hooks, swivels,
clamps, clips, thimbles, sockets or other
fittings in item 642.20, Tariff Schedules
of the United States (TSUS).
Merchandise classifiable under that
item is dutiable at the column 1 rate of
5.7 percent ad valorem, but is not
subject to any import restrictions under
voluntary restraint arrangements
(VRA's). The heavy-duty type of rope
generally involved in this matter will
now be classified under the provision
for steel rope not fitted with fittings in
item 642.16, TSUS, which requires a
column 1 rate of duty of 4 percent ad
valorem. If of stainless steel, the rope
will now be dutiable at the rate of 4.4
percent ad valorem under item 642.14,
TSUS. Merchandise classifiable under
either item 642,14 or item 642.16 may not
be imported without visas as required
under VRA's. The applicable VRA's are
agreements between the United States
and such entities as the European
Economic Community, Japan and the
Republic of Korea under which exports
of certain steel products to the United
States are voluntarily limited. Customs
published a previous notice of proposed
change in this matter requesting
comments on the proposed
reclassification and an appropriate
effective date for any change.
EFFECTIVE DATE: This decision will be
effective as to merchandise entered, or
withdrawn from warehouse, for
consumption, on or after 30 days from
the date of publication of this decision
in the Customs Bulletin.

FOR FURTHER INFORMATION CONTACT:
James A. Seal, General Classification
Branch, Office of Regulations and
Rulings (202) 566-8181.
SUPPLEMENTARY INFORMATION:

Background

Customs received on behalf of an
organization representing domestic steel
wire rope producers a request that the

Customs position concerning the tariff
classification of wire rope with becket
attachments or becket loops be
reconsidered. It was claimed that this
clagsification was not consistent with
later Customs classification positions
affecting steel cordage products, and
that an analysis of import statistics
suggested that the Customs
classification in question was being
abused as a mean for avoiding
limitations under applicable voluntary
restraint arrangements (VRA's). The
applicable VRA’s are agreements
between the United States and certain
steel producing countries, such as the
Republic of South Korea, Japan and the
European Economic Community, to
voluntarily limit exports to the United
States of certain basic steel products
identified by Tariff Schedules of the
United States (TSUS) item numbers. In
order to show compliance with the
applicable restrictions, imports of the
steel products are not entitled to
admission into the United States unless
accompanied by the necessary visa.
Accordingly, Customs published a
notice in the Federal Register on
October 1, 1987 (52 FR 36789), that the
classification in question was under
review. The notice also requested public
comment regarding the substantive
considerations involving classification
as well as comments concerning an
appropriate effective date for any
change in position.

The merchandise affected by this
document mainly consists of heavy-duty
steel wire rope typically used as hoist,
drag or similar lines in earthmoving or
mining equipment or in other heavy-duty
applications. Rope of this type generally
must be attached to the equipment with
which it is used by mechanical
connections, rather than by preattached
fittings (which are not a practical means
for transferring full loads to and from
the rope when placed in service).
However, the rope is supplied with
becket attachments or becket loops
which provide a means for handling the
rope. For example, a more flexible rope
of smaller diameter and load capacity
may be attached to the larger rope using
beckets to guide it for the purpose of
threading the larger rope through pulleys
or otherwise positioning it before full
load connections are made.

In a letter dated November 1, 1974
(036046), Customs Headquarters ruled
that wire rope with a pad eye welded to
one end with a becket loop attached for
use in a power shovel was classifiable
under the provision for wire ropes,
cables or cordage fitted with hooks,
swivels, clamps, clips, thimbles, sockets
or other fittings in item 642.20, TSUS. In
apparent reliance on this precedent,

New York Customs Region ruling letters
dated March 23, 1986 (808452), and May
28, 1986 (818700), held wire rope with
becket loops to be similarly classifiable.
None of these rulings, however,
examined the scope of the involved
provision.

In the decision claimed to be
inconsistent with that position; protest
review decision dated April 23, 1984
(072959), Headquarters reviewed the
tariff status of 7-wire prestressed
conerete strand in continuous lengths of
approximately 4,000 feet on reels. A
cylinder with tapered center hole
(chuck) was attached to each end of the
strand. The chuck’s stated purpose was
to prevent fraying of the ends and to
facilitate unreeling and handing of the
strand during further processing.
Customs rejected the protestant's claim
that the merchandise was properly
classifiable under item 642.20 as wire
rope fitted with fittings. In confirming
that the provision for steel strand not
fitted with fittings in item 642.11, TSUS,
represented the proper classification,
Customs found that the chucks did not
make the strand suitable for the use
intended, and that they did not dedicate
the strand to any particular use.
Customs stated that the “fittings” within
the meaning of the involved provisions
were functional attachments for articles
which have an identifiable use.
Headquarters amplified that position in
a letter dated August 16, 1984 (072959),
by stating that in the context of the
involved provisions a "fitting" must
make the strand fit or suitable for, or
adapt it to the purpose intended, and
that attachments which do not make the
strand ready for final use do not "fit"
the strand in a tariff sense.

While merchandise classifiable under
the provision for steel ropes fitted with
fittings in item 642.20 is not subject to
any VRA restrictions, the merchandise
is subject to a column 1 rate of duty of
5.7 percent ad valorem. While changing
the classification of merchandise to the
provision for steel ropes not fitted with
fittings in item 642.16 TSUS, will make it
subject to visa requirements under
applicable VRA's, the change also
results in a reduction in the rate of duty
to 4 percent ad valorem. For stainless
steel wire cordage without fittings
classifiable under item 642.14, TSUS, the
rate of duty would be reduced to 4.4
percent ad valorem.

In response to the Customs Federal
Register notice requesting comments on
the change, a further submission was
received on behalf of the same domestic
producers initially requesting this
review. In addition to further advocating
the change, the comments also stated




49118

Federal Register / Vol. 53, No. 234 / Tuesday, December 6, 1968 / Rules and Regulations

that the change should be made without
further delay. Submissions were
received from seven other commenters,
all of which were opposed to the
change, and which included comments
on behalf of importers and from foreign
industry representatives.

Analysis of Comments

The main objection to the change was
that the classification of the type of wire
rope at issue with beckets as rope with
fittings constituted a premise on which
the applicable VRA's were negotiated,
and that the change in classification will
change the intended scope of VRA's and
represent a unilateral violation of
negotiated quotas. Customs recognizes
that the change may impact the
quantitative levels under the respective
VRA's. However, Customs is equally
cognizant of its obligations to properly
classify and assess duty on merchandise
in accordance with its condition as
imported.

A second objection was that various
Customs rulings have classified beckets
as fittings, that they are so classified
internationally, and that judicial
precedent requires that beckets be
classified as fittings. Customs has legal
authority to modify or reveke rulings
found to be in error, and, in fact, has a
responsibility to do so. Moreover,
Oxford International Corp. v. United
States, 68 Cust. Ct. 12, C.D. 4326 (1972),
cited by a commenter in connection with
this objection, held that plastic covered
lengths of wire cable fitted at either end
with barrel and ferrule connectors, and
used to transmit force in bicyele caliper
brake systems, were fittings for item
642.20 purposes because they served a
connective and fastening purpose. We
do not agree that this is authority for the
similar classification of wire rope with
beckets that do not assist the rope in
performing its ultimate function.

It was further commented that beckets
are “fittings” both by common meaning
and commercial usage, and that they are
functional attachments which adapt or
“fit"* a rope for use as a drag line or
hoist line on a particular piece of mining
equipment, and that the temporary use
of beckets does not negate their
functional characteristics. However, the
claim that beckets are within the
common meening of the term “fittings"
is not supported by any lexicographic
references. Moreover, they do not “fit"
wire rope for tariff purposes because
they do not adapt the rope to the
purpose for which it is intended. Their
only purpose is to pull a wire rope into
place on a particular piece of equipment
or in a particular application. With
respect to mining equipment, such as an
excavator, the rope is fastened for full

load transfer to the drum and bucket
respectively, by a series of clamps and
wedge sockets, to function as a hoist
line, boom pendant, etc. Becket end
preparations or attachments are
facilitating in nature, and do not enable
the rope to transmit motion or perform
some other specific function.

Another commenter stated beckets
are custom-made attachments which
dedicate heavy-duty ropes cut to lengths
of over 500 feet for a specific end use,
and that the ropes could not be used
without them. It was further noted that
ropes with beckets are ready to be
installed upon importation and require
no post-importation processing.
However, we do not agree that beckets
dedicate wire rope to its specific end
use. The fact that ropes may be custom-
made and require no post-importation
processing is not dispositive.

A further claim was that beckets are
ejusdem generis with the named
exemplars, "hooks, swivels, clamps,
clips, thimbles, sockets,” preceding the
general term “other fittings" in the
superior heading to item 642.20.
However, under the doctrine of ejusdenr
generis, we believe that beckets would
be excluded from the general term
“other fittings.” The enumerated
exemplars are end terminations, each
with its own individual characteristic
which will fit the needs of a given
installation better than the others.
Unlike beckets, these end terminations
fit rope or cable for a particular ultimate
purpose, which is their common feature
not shared by beckets.

With respect to the comment that a
change in classification and consequent
application of import restrictions should
be made effectively immediately, the
Customs Service in the past has delayed
the effective date of changes in positions
which result in the imposition of a
restriction which was not applicable
under the previous pesition. The delays
allow time for affected importers to
readjust their business arrangements
and avoid reliance om the previous
position te their detriment. However,
changes which result in reductions in
rates of duty are generally made
effective as to all entries which are open
as of the date of the change and for
which there has not been a final
liquidation. In the instant matter, where
the change has both an advantageous
and disadvantageous result, these
requirements are in conflict. Since both
duty rate and VRA consequences are
linked to the taviff classification of the
merchandise, the single effective data
chosen for any change must be one of
which best takes into aceount beth the
benefit and detriment of the change.

Decision

After careful analysis of the
comments submitted and further review
of this matter, the previously proposed
change in classification is adopted, and
steel wire rope otherwise classifiable
under the provisions of item 642.14 or
item 642,16, TSUS, covering ropes
without fittings, will not be excluded
from those provisions and classified
under the provision for steel wire rope
with fittings in item 642.20, TSUS, on the
basis of the presence of beckets or
becket loops. This change in
classification and resulting reduction in
rates of duty is effective as to
merchandise entered, or withdrawn
from warehouse, for consumption, on or
after 30'days from the date of
publication of this decision in the
Customs Bulletin. Customs previous
decisions of November 1, 1974 (036046},
March 23, 1986 (808452) and May 28,
1986 (818700) are revoked and will no
longer be followed.

Drafting Information

The principal author of this document
was James C. Hill, Regulations and
Disclosure Law Branch, U.S. Customs
Service. However, personnel from other
offices participated in its development.
William von Raab,
Commissioner of Customs.

Approved:
Salvatore R. Martoche,
Assistant Secretary of the Treasury.
[FR Doc. 88-20040 Filed 12-5-88; 8:45 am|
BILLING CODE 4820-02-M

INTERNATIONAL TRADE
COMMISSION

19 CFR Part 210

Interim Rules Governing the Posting
and Possible Forfeiture of Temporary
Relief Bonds by Complainants in
Investigations of Unfair Practices in
Import Trade

AGENCY: International Trade
Commission.

ACTION: Interim rules and request for
comments.

summaRy: The Commission has revised
certain rules in 18 CFR Part 210 (53 FR
33043, Aug. 29, 1988) on an interim basis
to implement the following: (1) A new
statutory provision authorizing the
Commission to require complainants
who are seeking a temporary exclusion
order under subsection (e} of section 337
of the Tariff Act of 1930 (19 U.S.C.
1337(e)) to post a bond as a prerequisite
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to the issuance of such relief; and (2)
Congressional authorization in the
legislative history of the statutory
bonding provision for the Commission to
order forfeiture of the bond to the U.S.
Treasury if, after issuing a temporary
exclusion order conditioned on a bond,
the Commission determines that the
respondents have not violated section
337,

DATES: The effective date of the interim
rules is November 21, 1988. Comments
on the interim rules will be considered
by the Commission in promulgating final
rules if received no later than February
6, 1989.

ADDRESS: A signed original and fourteen
(14) copies of each set of comments,
along with a cover letter addressed to
Kenneth R. Mason, Secretary, should be
sent to the U.S. International Trade
Commission, Office of the Secretary, 500
E. Street SW., Room 112, Washington,
DC 20436.

FOR FURTHER INFORMATION CONTACT:
P.N. Smithey, Esq., Office of the General
Counsel, U.S. International Trade
Commission, telephone 202-252-1061.
Hearing-impaired individuals are
advised that information on this matter
can be obtained by contacting the
Commission’s TDD terminal on 202-252~
1810.

SUPPLEMENTARY INFORMATION:

The Omnibus Trade and
Competitiveness Act of 1988 and Its
Legislative History

The temporary relief provisions of
section 337 of the Tariff Act of 1930
(“the Tariff Act") (19 U.S.C. 1337 (e) and
(f)) were amended in several important
respects by the recently enacted
Omnibus Trade and Competitiveness
Act of 1988 (“the Omnibus Trade Act”),
Pub. L. No. 100-418, 102 Stat. 1107
(1988).! Among other things,
complainants can be required to post a
bond as a prerequisite to the issuance of
a temporary exclusion order. See 19
U.S.C. 1337(e)(2), created by section
1342(a)(3)(B) of the Omnibus Trade Act.
The purposes of requiring a bond are to
deter frivolous requests for temporary
relief and to deter use of temporary
relief for harassment of respondents and
other improper purposes. See 134 Cong.
Rec. H1863 and H2044 (April 20, 1988);
H.R. Rep. No. 576, 100th Cong., 2d Sess.
635-636 (1988); 133 Cong. Rec. $10364-
510365 (July 21, 1987 (Statement of Sen.
Lautenberg). The Commission’s

! See FR 33043 (Aug. 29, 1988) for a summary of
all the Omnibus Trade Act’s amendments to section
337 and the text of interim Commission rules
implementing the amendments that became
effective on August 23, 1688,

authority to require a bond also is
intended by Congress to be a means of
overcoming Commission hesitation to
grant temporary exclusion orders. See
133 Cong. Rec. $10365; 134 Cong. Rec.
H2044; H.R. Rep. No. 576 at 635.

The legislative history of the statutory
bonding provision indicates that if the
Commission issues a temporary
exclusion order conditioned on a bond
and subsequently determines that the
respondents have not violated section
337, the bond may be forfeited to the
U.S. Treasury in accordance with rules
prescribed by the Commission. See H.R.
Rep. No. 576 at 635; 133 Cong. Rec.
510365; H.R. Rep. No. 40, 100th Cong., 1st
Sess. 158-159 (1987). The forfeiture
authorization is intended to provide a
further disincentive to abuse of requests
for temporary exclusion orders by
complianants. See H.R. Rep. No. 576 at
635; 134 Cong. Rec. H2044.

The effective date of the statutory
bonding provision is November 21, 1988.
See section 1342(d)(1)(B) of the Omnibus
Trade Act; H.R. Rep. No. 576 at 635; 134
Cong. Rec. H2044. The interim rules set
forth in this notice governing the posting
and possible forfeiture of bonds by
complainants apply only with respect to
motions for temporary exclusion orders
filed on or after November 21, 1988,

The Procedure for Adopting Interim
Rules

The Legislative History of the
statutory bonding provision admonished
the Commission to issue implementing
interim rules as expeditiously as
possible. See H.R. Rep. No. 576 at 635;
134 Cong. Rec. H2044. Ordinarily,
Commission rules to implement new
legislation are promulgated in
accordance with the rulemaking
provision of the Administrative
Procedure Act (“the APA”), which
encompasses the following steps: (1)
Publication of a notice of proposed
rulemaking; (2) solicitation of public
comment on the proposed rules; (3)
Commission review of such comments
prior to developing final rules; and (4)
publication of the final rules 30 days
prior to their effective date. See 5 U.S.C.
553(b) through (d). Because of the
amount of time needed to develop
interim bonding and forfeiture rules and
the Congressional admonition to issue
such rules as expeditiously as possible,
the customary procedure could not be
used. A notice soliciting public
comments on proposed interim bonding
and forfeiture rules was published in the
Federal Register of November 3, 1988, 53
FR 44463. However, the time allotted for
interested persons to file such comments
was shorter than usual because of the
limited time remaining before the

effective date of the statutory bonding
provision. See 53 FR 44463 and 44464 at
footnote 2.2 Time constraints imposed
by the statutory effective date of the
bonding provision also made it
impossible for the Commission to
publish the final interim rules set forth
in this notice 30 days prior to their
effective date.?

The interim bonding and forfeiture
regulations that the Commission has
adopted are intended to respond only to
the exigencies created by the statutory
bonding provision and the legislative
history authorizing the Commission to
order forfeiture of bonds. Final rules
governing the posting and possible
forfeiture of temporary relief bonds by
complainants will be promulgated in
accordance with the complete APA
notice, public comment, and advance
publication procedure,

Determinations Pursuant to Executive
Order 12291 of February 17, 1981, and
the Regulatory Flexibility Act

The Commission has determined, for
the following reasons, that the interim
rules contained in this notice are not
subject to the provisions of Executive
Order 12291 of February 17, 1981 {46 FR
13193, Feb. 19, 1981) governing federal
regulation: Some of the interim rules
pertain to administrative actions
governed by the provisions of sections
556 or 557 of the APA (5 U.S.C. 556 and
557) (e.g., evidentiary hearing and the
issuance of an initial determination by a
Commission administrative law judge
and discretionary review by the
Commission) and thus are not
“regulations" or “rules” within the
meaning of section 1(a) of Executive
Order 12291. The interim rules also do
not qualify as “major rules" under
section 1(b) of Executive Order 12291
because they do not result in the
following:

(1) An annual effect on the economy
of $100 million or more;

# The public comments the Commission received
ning the proposed interim bonding and

forfeiture rules are discussed elsewhere in this
notice.

® Under section 553 of the APA, an agency may
dispense with the publication of a notice of “final”
Interim rules 30 days prior to their effective date if
(1) the rules are interpretive rules or statements of
policy, or (2) the agency finds that “good cause”
exists for not meeting the advance publication
requiremant, and (3) that finding is published along
with the rule, See 5 U.S.C. 553(d)(3). In this instance,
the Commission has determined that the amount of
time needed to develop interim bonding rules, the
short period allotted for pomulgating such rules, and
the Congressional admonition to do so as
expeditiously as possible constitute “good cause”
for not complying with the 30-day advance
publication requirement.
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{2) A major increase in costs (apart
from the litigation costs of obtaining a
temporary exclusion order in an
investigation under section 337 of the
Tariff Act of 1930) or prices for
consumers, individual industries,
Federal, state, or local government
agencies, geographic regions, or
individual industries; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete in domestic or
export markets.

In aecordance with the Regulatery
Flexibility Act ("RFA") (5 U.S.C. 601
note), the Commission hereby certifies
pursuant to 5 I1.S.C. 605(b] that the
interim rules set forth in this notice are
not likely to have a significant economic
impact on a substantial number of small
business entities. The Commission feels
justified in making this certification, for
the following reasons:

(1) The interim bonding and forfeiture
rules set forth in this notice apply only
to companies that are seeking a
temporary exclusion order under section
337 of the Tariff Act of 1930.
Historically, motions for temporary
exclusion orders have been filed by only
a very small percentage of the total
number of section 337 complainants.®
Although the Commission does not
maintain statistics on the size of
companies that appear before it as
section 337 complainants, it safely can
be said that not all complainants that
seek temporary exclusion erders are
small businesses as defined in 5 U.S.C,
601 and 15 U.S.C. 832.

(2) The Commission notes alseo that
the interim rules which it has adopted
are flexible enough net to unduly inhibit
the ability of complainants that are
small businesses to comply with the
prescribed bonding and foreiture
procedure or to compete in the
marketplace (consequences that the
RFA is designed to prevent). For
example, with respect to bonding, the
interim rules provide that even though
there is a policy favoring the imposition
of a bond in every case, the Commission
may, in an appropriate case, waive the
bond er require only a nominal bond
after considering factors such as
hardship to the complainant.

The interim rule governing the bond-
related documentation that must be filed
with metions for temporary relief also
has a certain amount of flexibility

* For example, of the 17 investigations instituted
in 2 involved a motion for & temporary exclusion
order. OF the 23 investigations instituted in 19886,
none involved a motion for & temporary exclusion
order.

designed to accommeodate small
businesses. The rule requires the
complainant to submit certain audited
financial statements or “the equivalent
thereof.” The rule was drafted in this
fashion in recognition of the fact that
some complainants may be very small
businesses and may not have audited
statements prepared. The Commission
thus determined to accept reasonably
equivalent substitutes to accommodate
such complainants.

Summary of Public Comments on the
Proposed Interim Rules, Overview of the
Bonding and Forfeiture Processes, and
Explanation of the Specific Interim
Revisions to 19 CFR Part 210 (53 FR
33043 Aug. 29, 1988)

Apparently because of the short time
allotted for filing, the Commission did
not receive a large number of comments
on the proposed interim bonding and
forfeiture rules. The ITC Trial Lawyers
Association (“TTCLA") filed a letter
stating that it had not been able to
prepare comments on the proposed rules
within the time provided, but woeuld file
comments on the “final” interim rules
for consideration by the Commission in
drafting final rules. See letter to Kenneth
R. Mason from Sandra A. Sellers of the
ITCLA (dated Nov. 9, 1988). The only
comments the Commission received
were from the International Electronics
Manufacturers and Consumers of
America, Inc. ("IEMCA"), an association
whoge members include potential
section 337 respondents and some
potential complainants. See Letter to
Kenneth R. Mason from the law firm of
Powell, Goldstein, Frazer & Murphy
(dated Nov. 9, 1988) and the
accompanying comments: of the IEMCA.
The IEMCA’s comments and the
Commisgsion's responses thereto are
integrated into the discussion which
follows.

1. Determining Whether the:
Complairant Should Be Required To
Post a Bond and, if so, the Amount of
the Bond

The procedures governing the
disposition of motions for temporary
relief are found primarily in interim
rules 210.24(e), 210.41, 210.53, 210.58, and
210.58. See 53 FR 33043, 33060-33063,
33068, 33070, and 33072 (Aug. 29, 1988}
The new interim rules gaverning the
posting of bonds by complainants as a
prerequisite to the issuance of a
temporary exclusion order have been
incorporated into those rules. Where
appropriate, the interim bonding rules
are based on or contain citations to
Treasury Department and U.S. Customs
Service regulations and statutes. For the
most part, the preamble and interim

rules set forth below are the same as the
preamble and proposed interim rules
published on November 3, 1988 (53 FR
444863).

Commission decisions on whether to
require a complainant to post a bond
and, if so, the amount of the bond, will
be made by the initial determination/
discretionary Commision review
procedure that is currently used to
determine whether to grant or deny
motions for temporary relief. The factors
administrative law judge and the
Commission will consider in
determining whether to require a bond
include those specified in the legislative
history of the bonding provision, as well
as consideration of the public interest,
which is to be paramount in the
administration of section 337. See 133
Cong: Rec. $10365; H.R. Rep. No. 576 at
635; 134 Cong. Rec. H2044, S. Rep. No.
1298, 93 Cong., 2d Sess. 193 (1974).
Complainants who seek a temporary
exclusion order will be required to
address the issues of bonding and the
amount of the bond in the motion for
temporary relief and to provide
coroborating decumentation with the
motion. Each respondent’s response to
the motion must respond to bonding
arguments in the motion for temporary
relief to the extent possible.® In light of
the stringent statutory deadlines for
determining whether to grant temporary
relief and the intent of Congress that the
Commission issue temporary relief
orders more quickly than it issued them
under the previous enactment of section
337 (see H.R. Rep No. 40 at 158; S. Rep.
No. 71.100th Cong., 1st Sess. 131 (1987},
the Commission believes that having as
much relevant bonding data as possible
before the administrative law judge at
the outset of the temperary relief
proceeding will foster the development
of a more complete record (since the
respondents and the Commission
investigative attorney can conduct
discovery and challenge the
complainant’s bonding data and
assertions). It also will facilitate
resolution of the question of bonding
within the period allotted by law for
determining whether to grant motions
for temporary exclusion orders, as well
as the expeditious issuance of a
temporary exclusion order if the motion
is granted and a bond is required.

The interim rules enunciate a policy
favoring the requirement of a bond in
every case in which the complainant
will receive a temporary exclusion
order. In a case where the complainant
seeks to be excused from posting a
bond, the complainant will have the

% See infra n.12.
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burden of persuading the Commission
that exemption from the bond
requirement is warranted. The
Commission believes that such a policy
is consistent with the stated purpose of
the bonding provision, which is to deter
complainants from filing frivelous
motions for temporary relief or using
temporary relief as a means of harassing
the respondent. See HR. Rep. No. 576 at
635-636; 133 Cong. Rec. $10364-510365;
134 Cong. Rec. H2044. The Commission
also believes that a Commission policy
favoring the imposition of a bond is
consistent with the Congressional intent
that the bond serve as a means of
overcoming Commission hesitation to
grant temporary relief (e.g., in cases
where the motion for temporary relief
does not appear to be frivolous but the
strength of the complainant's case is not
overwhelming). 133 Cong. Rec. $10365;
H.R. Rep. No. 576 at 635; 134 Cong. Rec.
Hz044.

The Commission believes that any
perceived unfairness to complainants
stemming from a Commission policy
favoring the posting of bonds by
complainants to secure temporary
exclusion erders is mitigated somewhat
by the fact that the Commission has
considerable discretion in determining
the amount of the bond and thus would
be free to require only a nominal bond
in appropriate cases. (The Commission
notes also that the IEMCA, whose
membership includes potential
complainants as well as potential
respondents expressed no objection to
the aforesaid Commission policy
favoring the imposition of a bond.)

As stated previously, the legislative
history of the statutory bonding
provision indicates that the purposes of
requiring a bond are to deter frivolous
requests for temporary exclusion orders
and to deter the use of such relief by
complainants to harass respondents or
for other improper purposes. See H.R.
Rep. No. 576 at 635-836; 134 Cong. Rec.
H2044; 133 Cong. Rec. $10364-S10365.
The Commission's goal in computing the
amount of the bond is therefore is select
an amount that is sufficient to deter the
complainant in question from misusing
the temporary exclusion order process
and/or the temporary exclusion order if
such relief is granted.®

¢ In the preamble to the proposed interim rules,
the Commission’s objective in computing the
amount of the bond was described as selecting a
bond amount “that is sufficient to deter the
complainant in question from abusing the use of a
temporary exclusion order if such relief is granted.”
53 FR 44465. The IEMCA commented that such a
statement mischaracterized the sbuses that are
most likely to occur, i.e. ® complainant's misuse of
the temporary relief process rather than misuse of a
temporary relief order and that a complsinant’s

In light of (1) the stringent new
statutory deadlines for granting
temporary relief (80 days in an ordinary
investigation and up to 150 days in a
"more complicated” investigaticn),? (2)
the wide range of issues parties
conceivably could raise in their
arguments concerning the posting of a
temporary relief bond by the
complainant, and (8} the Commission's
lack of prior experience with
complainants' temporary relief bonds,
the Commission found it appropriate to
adopt an interim rule containing a
specific formula for calculating the
amount of the bond. A prescribed
formula will not enly make the
computation relatively easy, it also will
ensure, to a certain extent, that the
bonding provision is applied in a
reasonably consistent fashion and that a
complainant considering seeking
temporary relief will have some idea of
the amount at issue (at least in certain
types of cases).

For those reasons, the interim rules
provide that in cases where a domestic
industry exists and domestic sales have
commenced and have not been de
minimis, the Commission generally will
require a bond in an amount ranging
from 10 to 100 percent of sales revenues

conduct prior W the issnance of the order must be
taken into account in computing the amount of the
bond.

The Commission notes, in response, that the
disputed langunge corresponded to the language of
the Conference Committee Report accompanying
the stetutory bonding provision, which states that
“the purpose of the bonding provision is to prevent
the use of 7EOs ftemporary exclusion orders) as a
form of haressinent of respondents or for other
frivolous or unjustified purposes.” H.R. Rep. No. 576,
100th Cong., 2d Sess. 635-636 (1988) (emphasis
added). The Commission also notes, however, that
other statemests in the legislative history provide
support for the proposition that the real problem
which Congress sought to address is potential
misnse of the temporary exclusion order process
and not just misuse of the order itself. A Senate
colloquy incorporated by reference into the
Conference Committee Repart indicates, for
example, that Congress gave the Gommission
authorization to require a bond as “a tool 10 weed
out unjustified requests for te: exclusion
orders.” 133 CONG. REC. 516365 [Statement of Sen.
Lautenberg) (July 21, 1988) (emphasis added); H.R.
Rep. No. 576 at 635; 134 CONG. REC. H1863 and
H2044 {April 20, 1988). The aforesaid colloquy also
indicates that the Commission may consider “all
legal and equitable considerations™ in determining
whether to require a bond, id. and such
considerations clearly would include evidence or
facts supporting the inference that a complainant
has initiated & temporary relief proceeding 10 harass
the respondents or for some other improper purpose.
See HR. Rep. No. 578 at 635 134 CONG. REC.
HZ2044. To be consistent with all relevant statements
in the legislative history, the discussion in the
preamble of this notice and the text of interim rule
210.24(e)(1)(iii) were drafted with a view toward
deterring potential abuse by complainants of the
temporary exclusion order process and/or the
temporary exclusion order itself.

719 U.S.C. 1337(e}{2) os amended by section
1342{a)(3}[B) of the Omnibus Trade Act.

and licensing royalties from the
domestic product at issue, as reported in
the complainant's annual financial
statements for the most recently
completed fiscal year. The advantages
of this formula are the following:

{1) In most cases, the Commission will
not have to rely on allocations.
Financial statement sales revenue
figures generally are audited numbers
and hence specific product revenues
should be readily available.

(2) Since a sales revenue figure
generally is an audited number, it has
some validity. Hence, the only
verification documents that the
complainant must file along with the
motion for temporary relief are (a) the
audited financial statements (or the
equivalent thereof) for the most recently
completed fiscal year, [b) the back-up
income statements, work sheets, or
other documents showing product
revenues tied to the aggregate revenue
listed on the financial statements, and
(c) a certification under oath by the
complainant's chief financial officer
indicating that the detail provided in the
work sheets or other documents tied to
the audited financial statements is
correct.

(3) A bond computation formula
keyed to a percentage of sales revenues
and licensing royalties is appropriate
because a bond amount can be tailored
to provide a meaningful deterrent to
complainant's abuse of temporary relief
by taking into account the extent of the
complainant's involvement with articles
of the type under investigation and the
complainant’s relative financial
strength.®

If the facts and circumstances so
warrant, the presiding administrative
law judge can recommend in the initial
determination cn temporary relief and
bonding by the complainant (if a
temporary exclusion order is requested)
that the Commission order waiver of the

rule requiring application of the range
prescribed in the formula, and that it

require instead a bond in an amount
equal to less than 10 percent or more
than 100 percent of the relevant product
sales revenues and licensing royalties.?

® Hardship ta the complainant is one of the
factors which the Commission is expected to
consider in determining whether to require a bond
[see 133 CONG. REC. $10365; H.R. Rep. No. 576 at
635; 134 CONG. REC. H2044), and thus may also be
considered by the Commission in determining the
amount of the bond, if a bond is required.

* Commission rule 201.4{b) provides that
Commission rules may be amended. waived.
suspended, or revoked by the mission when, in the
judgment of the Commission, there is good and
sufficient cause therefor and the rule is not & matter
of procedure required by law. See 19 CFR 201.4(b).
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The Commission expects, however, that
exceptions to the range set forth in the
rule would be rare. Moreover, even
though an occasional exception may
arise, the Commission believes that it
still is desirable to have a range for the
possible amount of the bond set forth in
the interim rules in order to lessen the
possibility that a complainant with
limited litigation resources would, in
good faith, pursue a temporary exclusion
order and then decide after the
Commission determines to grant such
relief that it cannot afford to post the
required bond.

The Commission recognizes that in
certain types of cases, the percentage-
of-product-sales-revenue-and-licensing-
royalties formula may not be suitable.
Such cases may include (but would not
be limited to) those in which the
complaint alleges prevention of the
establishment of an industry, or cases in
which the complainant's domestic
operations are newly established and
commercial sales of the domestic
product have not yet commenced or
have been de minimis, or cases in which
the complainant is a large multinational
conglomerate with substantial litigation
resources and the domestic product at
issue accounts for only a small portion
of the complainant’s total revenues from
sales and licensing royalties. In such
cases, the administrative law judge’s
initial determination on temporary relief
can recommend and the Commission
can agree to waive application of the
rule requiring computation of the bond
by the percentage-of-product-sales-
revenues-and-licensing-royalties
formula. The administrative law judge
and the Commission can then use
whatever criteria are appropriate to
determine the bond in that case. The
interim rules thus provide that in cases
where the prescribed formula would not
be appropriate—e.g. including but not
limited to cases where the domestic
industry is embryonic and domestic
sales have been de minimis, or cases
involving the alleged prevention of the
establishment of a domestic industry or
the alleged restraint of trade or
commerce in the United States—the
amount of the bond will be determined
on the basis of the facts on the record,
the complainant financial strength, the
parlies’ arguments, and any other
factors which the presiding
administrative law judge or the
Commission deems relevant, If a case is
a type for which the prescribed formula
is or may not be suitable, the interim
rule requires the motion for temporary
relief to explain why the prescribed
formula would not be appropriate, to
state the theory the complainant

believes would be appropriate for
computing the amount of the bond (if the
Commission determines to require a
bond), and to provide supporting
financial and economic data along with
a certification under oath executed by
the complainant's chief financial officer
attesting to the veracity of the data.
Finally, the interim rules state that all
complainants who are seeking a
temporary exclusion order (including
complainants who have provided
audited financial statements and back-
up data), must be prepared to provide
upon short notice any additional
financial or economic data requested by
the presiding administrative law judge
in connection with the issue of bonding
and certification under oath by the
complainant’s chief financial officer that
the information submitted is accurate.
The bond computation formula and
procedure discussed above were
outlined in the preamble and proposed
interim rules published November 3,
1988. See 53 FR 44465, 44466, and 44472.
The IEMCA’s comments criticized the
proposed formula and the implementing
rules on the following grounds: (1) They
provide too little gnidance and give too
much discretion to the administrative
law judge—which results in uncertainty
for the parties; and (2) the formula relies
on criteria that are not related to the
concept of deterring misuse of the
temporary relief process, since the
formula is based on a complainant’s
past sales rather then future sales while
the temporary exclusion order is in
effect. The IEMCA suggested that, in
keeping with the deterrent purpose of
the bond, the amount of the bond should
be commensurate with the actual or
constructive commercial benefit the
complainant would derive from the
temporary exclusion order (an amount
which, if forfeited to the U.S. Treasury,
would return the complainant to the
status quo prior to issuance of the
temporary exclusion order). Specifically,
the IEMCA recommended that the
interim rules be drafted to provide that
the amount of the bond would be based
on the following: (1) The amount of the
commercial benefit derived by the
complainant as a result of the temporary
exclusion order (based on the
allegations of injury that are the basis
for the motion for temporary relief), (2)
the estimated amount of the benefit to
the complainant based on economic
projections of expected sales, or (3) the
amount of harm to the respondent as a
result of the temporary exclusion order,
as a proxy for the complainant’s benefit.
The Commission is aware that a
percentage-of-post-sales-revenues-and-
licensing-royalties bond computation

formula has certain shortcomings, and
that the approach advocated by the
IEMCA is logical (since it focuses on
commercial benefits to the complainant
during the pendency of the temporary
exclusion order). The Commission is
concerned, however, that in most
instances, the formulae advocated by
the IEMCA would be too speculative
and too difficult to apply within the very
limited time available for discovery, an
evidentiary hearing, the issuance of an
initial determination by the presiding
administrative law judge, and the
Commission's determination on whether
to grant a temporary exclusion order.
The Commission has therefore
determined that the IEMCA's proposed
alternative formulae should not be
incorporated into the interim rules as
the standard for computing the amount
of the bond.

However, the presiding administrative
law judge and the Commission would
not be precluded from applying one of
the IEMCA's proposed formula in an
appropriate case, where the
complainant or other parties can
demonstrate that the percentage-of-
product-sales-revenues-and-licensing-
royalties formula is inappropriate, that
the rule requiring its application should
be waived, and that another formula
should be applied instead. What
constitutes “an appropriate case" will
depend on the facts (as well as on the
reliability of financial or economic data
that are available to support the request
for waiver of the prescribed formula in
favor of an alternative approach).

Although it is possible that the bond
computation methodology in the initial
bonding cases may be ad hoc to a
certain extent, that result cannot be
entirely avoided, for the following
reasons:

(1) No single formula will be
appropriate for all types of cases (as the
IEMCA's comments and proposed
alternative formulae tacitly
acknowledge).

(2) The Commission has no previous
experience in computing the amount of
temporary relief bonds, and bonds
posted to secure temporary exclusion
orders under section 337 are not directly
analogous to injunction bonds posted in
civil actions pursuant to Rule 65(c) of
the Federal Rules of Civil Procedure
(which generally are computed on the
basis of the amount of harm to the
respondent and may be forfeited to the
respondent if it turns out that the
injunction should not have been issued).

(3) Congress did not provide any
specific guidelines for computing the
amount of the bond.
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One purpose of having flexible interim
rules in effect during the initial bonding
cases is to develop experience which
can be used in the formulation of final
bonding (and forfeiture) rules.
Significant computation problems that
arise in the initial cases under the
interim bonding rules can be remedied
by further revision of the rules published
in this notice on an interim basis {if
necessary) or through the promulgation
of final rules.

The statutory provision authorizing
the Commission to require that the
complainant post a bond to secure a
temporary exclusion order and other
provisions of federal law (cited in the
proposed rules) provide that: (1) The
surety need not be a guarantee
corporation and the Government cannot
require that the person posting the bond
use a particular guarantee corporation;
and [2) in lieu of the surety bond of a
guarantee corporation, the person may
post the surety bond of an individual or
other types of Government
obligations 19, viz., a certified check, a
postal money order, cash, United States
bonds, or Treasury notes. See 31 U.S.C.
9301, 9303, and 9304{b). See also 31 CFR
Part 225. For those reasons, the
proposed rules provide for the posting of
individual or corporate surety bonds, as
well as other types of government -
obligations, such as a certified check, &
bank draft, a postal money order, cash,
United States bonds, or Treasury notes,
in lieu of a surety bond in accordance
with the applicable Treasury statutes
and regulations.

Federal law also requires that the
Commission formally approve any bond
posted to secure a temporary relief
order. The interim rules designate the
Commission Secretary as the
Commission’s bond approval officer.
The bond approval process will entail
verification of the information provided
in and with the bond (with assistance
from the Commission’s Office of
Investigations, where necessary) in
accordance with governing Treasury
regulations or circular. The interim rules
authorize the Secretary to disapprove
and reject a bond submitted by a
complainant for the following reasons:
(1) Noncompliance with the Commission
order, notice, determination, or opinion
requiring the complainant to post a
bond; (2) noncompliance with governing
Commission or Treasury regulations (or
a restriction imposed by a Treasury
regulation or circular); (3) evidence of

'9 A "Government obligation” is a public detw
obligation of the United States Government and an
obligation whose principal and interest is.
\&n&adiﬁamﬂy guaranteed by the Govemnment. 31

fraud or misrepresentation on the face
of the bond or any supporting
documentation {e.g., powers of attorney)
or in the instrument governing the
posting and disposition of the certified
check, the bank draft, postal money
order, cash, United States bond, or
Treasury note submitted in lieu of a
surety bond; or (4) any other reason
deemed appropriate by the Secretary. If
the complainant believes that the
Secretary's rejection of the bond was
erroneous as matter of law, the
complainant may appeal to the
Commission by filing a petition in the
form of a letter to the Chairman of the
Commission within 10 days after service
of the Secretary’s rejection letter.

The Commission notes that the bond
approval process will be expedited if the
complainant chooses to use surety
corporation that is licensed to do
business in the United States and is on
the list of approved corporate sureties
mantained by the Clerk of the U.S.
District Court for the District of
Columbia. From the Commission's
standpoint, the administrative
advantage of using such a company is
that the Commission can seek advice
and assistance from the clerk of that
court in connection with the verification
needed to approve a bond posted by
such a company. The advantage to the
complainant is that this may expedite
the bond approval process and the
issuance of the temporary relief order
which the bond is intended to secure,

The bond approval process can be
expected to take longer if the
complainant chooses to use the bond of
an individual surety, or a certified
check, a bank draft, a post office money
order, cash, a United States bond, or a
Treasury note in lien of a surety
corporation's bond to secure a
temporary exclusion order. This is due
to the verification that must be
performed before the bond or
Government obligation tendered in lieu
of a surety corporation’s bond can be
accepted by the Commission.

For example. when the bond of an
individual surety is tendered, the
verification entails investigation to
ensure the solvency and financial
responsibility of the individual. For that
reason, the individual must file an
affidavit of the type shown in Appendix
A to interim rule 210.58 (which
corresponds to Customs Form 3579 (19
CFR 113.35). If the bond or Government
obligation is in the form of a certified
check, a bank draft, a post office money
order, cash, a United States bond, or a
Treasury note, the bond approval officer
must conduct the verification specified
in 31 CFR 225.6. That verification entails
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ascertaining ownership of the
Government obligation in question, as
well as the sufficiency of the

accompanying power of attorney and
bond agreement or the equivalent
thereof. In cases where a registered
bond or note is posted, the bond
approval officer must verify the
regularity of the assignments and that
the deposit is made in conformity with
the provisions of 31 CFR Part 225.

Since federal law prohibits the _
Commission from requiring i
complainants to use a surety
corporation or a particular surety
corporation, the interim rules do not
require that complainants post bonds of
corporate sureties registered with the
U.S. District Court for the District of
Columbia or that the complainant post
the bond of a surety corporation rather
than the bond of an individual surety or
another type of Government obligation
in lieu of a surety bond (such as a
certified check, a bank draft, a post
office money order, cash, a United
States bond, or a Treasury note).

The manner in which the Commission
has incorporated the procedures
discussed above into existing
Commission rules is summarized below.

Interim Rule 210.1

Interim rule 210.1 (53 FR 33043 and
33056, Aug. 29, 1988) describes the
applicability of the rules in and lists the
statutory provisions that authorize the
enactment of such rules. As indicated
above, the Commission’s authority to
require a complainant to post a bond as
a prerequisite to the issuance of a
temporary exclusion order is found in
subsection (e)(2) of section 337 of the
Tariff Act [created by section
1342(a)(3)(B) of the Omnibus Trade Act).
The authority to issue interim bonding
rules to implement that provisions is
found in section 1342{d)(1)(B) of the
Omnibus Trade Act. The Commission’s
authority to require forfeiture of the
bond to the U.S. Treasury is found in the
legislative history of the aforesaid
bonding provision. See H.R. Rep. No. 576
at 636; 133 CONG. REC. S10365; 134
CONG. REC. H2044.

The interim revisions to interim rule
210.1 therefore consist of the following:
(1) The addition of the words “expressly
or implicitly"” before the word
“authorized” in the sentence beginning
“These rules are authorized by * * *";
and (2) the insertion of citations to the
relevant statutory provisions and
legislative history at the end of that |
sentence.'?

1 Section 2 of the Omnibus Trade Act s cited ia
the revised version of interim rule 2101 (in addition
Contioved
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Interim Rule 210.24(e)

Interim rule 210.24(e) published on
August 29, 1988 (53 FR 33043 and 33060)
sets out the procedure for filing,
processing, and the ultimate disposition
of motions for temporary relief.
Paragraph (1) of rule 210.24(e) (53 FR
33043 and 33060, Aug. 29, 1988) sets forth
the mandatory content of motions for
temporary relief. The new interim
revision consists of requiring the motion
to address the following issues when the
complainant is seeking a temporary
exclusion order: (1) Whether the
complainant should be required to post
a bond as a prerequisite to the issuance
of such an order; and (2) the appropriate
amount of the bond, if the Commission
determines (despite any arguments to
the contrary) that a bond will be
required. Paragraph (1) of interim rule
210.24(e) also has been revised to
include the following: (1) A recitation of
the factors the Commission will consider
in determining whether to require a
bond; (2) the Commission's policy
favoring the posting of temporary relief
bonds in every case in which the
complainant seeks and the Commission
determines to issue a temporary
exclusion order; (3) the formula for
computing the amount of the bond in
cases where the domestic industry is
established and sales of the domestic
product in question have not been de
minimis; and (4) the documentation that
must be provided to support the bonding
arguments in the motion for temporary
relief.

Paragraph (7) of interim rule 210.24(e)
(53 FR 33043 and 33061, Aug. 29, 1988)
governs the amendment of motions for
temporary relief. Prior to the adoption of
the new interim bonding and forfeiture
rules, paragraph (7) stated, in pertinent
part, that if the complainant amends the
motion for temporary relief in a manner
that expands the scope of the motion,
the 35-day period allotted under
paragraph (8) of interim rule 210.24(e)
(53 FR 33043 and 33061, Aug. 29, 1988)
for determining whether to institute an
investigation and to initiate temporary
relief proceedings shall begin to run
anew from the date the amendment is
filed with the Commission. Paragraph (7)
has been revised by the addition of a

to the relevant legislative history) for the following
reasons: Although the bill that became the Omnibus
Trade Act is H.R. 4848, 100th Cong., 2d Sess. (1988),
the reports comprising the relevant legislative
history expressly pertain to H.R. 3, 100th Cong., 2d
Seas. (1988), a trade bill which the President vetoed.
The provisions of H.R. 4848 that amend section 337
of the Tariff Act are identical to provisions of H.R.
3. For that reason, section 2 of the Omnibus Trade
Act provides that the legislative history of HR. 3
also serves as the legislative history of the relevant
-provisions of H.R. 4848,

provision stating that if the complainant
amends the motion for temporary relief
in a manner that changes the i
complainant’s original assertionson _
whether a bond is to be required or the
appropriate amount of the bond, the 35-
day period allotted for determining
whether to institute an investigation and
to initiate temporary relief proceedings
shall begin to run anew from the date
the amendment is filed with the
Commission. The Commission found this
change to be appropriate because the
issue of bonding is likely to be
vigorously contested and each
respondent’s response to the motion for
temporary relief must address the
complainant’s arguments on bonding to
the extent possible. (See the revision of
paragraph (9) of interim rule 210.24(e)).
The Commission notes further that this
revision of paragraph (7) of interim rule
210.24(e) is consistent with the
Commission's intent that the
respondents have at least 30 days in
which to review the motion in its
entirety, to consult an attorney, and to
decide prior to the tolling of the period
for filing a response to the motion what
course of action and arguments would
be appropriate if an investigation is
instituted.

Paragraph (9) of interim rule 210.24(e)
(53 FR 33043 and 33061, Aug. 29, 1988)
sets forth the required content of
responses to motions for temporary
relief. Paragraph (9) has been revised by
addition of the following: (1) A
statement that if the motion requests
that the Commission issue a temporary
exclusion order, each response to the
motion must address, to the extent
possible, the complainant's arguments
concerning whether a bond should be
required and the appropriate amount of
the bond; *2 and (2) a statement that
each response to the motion for
temporary relief may also contain
counter proposals concerning the
amount of the bond or the manner in
which the bond amount should be
calculated.

Prior to the adoption of the interim
bonding and forfeiture rules, paragraph
(10) of interim rule 210.24(e) (53 FR 33043
and 33061, August 29, 1988) provided
that following provisional Commission
acceptance of a motion for temporary
relief and upon institution of an

2 The Commission recognizes that a
respondent’s ability to respond to the complainant's
arguments on the issue of whether the complainant
should be required to post a bond and the
appropriate amount of the bond may be limited by
the fact that much of the'data upon which the
complainant may rély to support its position is
likely to be confidential business information,
which would not be served on the respondents
along with the motion and the complaint.

investigation, the motion for temporary
relief must be forwarded to an
administrative law judge for an initial
determination on whether there is
reason to believe there is a violation of
section 337 of the Tariff Act and
whether temporary relief is appropriate,
Since the Commission has determined
that the question of bonding will be
determined by using the initial
determination/discretionary
Commission review procedure, the
revision of paragraph (10) of interim rule
210.24(e) consists of new language to
provide that the initial determination on
temporary relief must also address
whether the complainant should be
required to post a bond as a prerequisite
to the issuance of a temporary exclusion
order (if such an order is to be issued)
and, if so, the amount of the bond.

Paragraph (11) of interim rule 210.24(e)
(53 FR 33043 and 33061, Aug. 29, 1988)
pertains to designating an investigation
“more complicated” for purposes of
adjudicating a motion for temporary
relief. That paragraph previously
provided, in pertinent part, that after a
motion for temporary relief is referred to
the administrative law judge for an
initial determination, the administrative
law judge may issue an order, sua
sponte or on motion, designating the
investigation “more complicated” in
order to obtain additional time to
adjudicate the motion for temporary
relief.

The issues of bonding by the
complainant and computing the amount
of the bond are likely to be contested in
most investigations. Moreover,
Commission resolution of those issues
may pose procedural and substantive
difficulties, at least until the
administrative law judges and the
Commission gain experience with
bonding. For those reasons and because
the issue of bonding must be addressed
in the initial determination on temporary
relief, the interim revision of paragraph
(11) of interim rule 210.24(e) consists of
clarification that the “more complicated
designation” may be applied because of
the complexity of the bonding issues
and/or the complexity of issues relating
to whether there is reason to believe the
respondents have violated section 337
(as discussed in interim rule
210.59(a)(1)).

Paragraph (12) of the interim rule
210.24(e) (53 FR 33043 and 33062, Aug. 29
1988) discusses the administrative law
judge’s discretion to control the time,
place, nature, and extent of discovery
relating to the motion for temporary
relief and the administrative law judge’s
authority to compel discovery on certain
issues. The interim revisions to
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paragraph (12) include new language
expressly authorizing the administrative
law judge to compel discovery on
matters relating to (1) whether the
complainant should be required to post
a bond as a prerequisite to the issuance
of a temporary exclusion order and (2) if
s0, the amount of the bond. The interim
revisions to paragraph (12) also include
changing the previous reference in that
paragraph from “bonding” to *bonding

“by respondents.” This change will avoid

_ confusion since complainants may now
be required to post a bond as a
prerequisite to the issuance of a
temporary exclusion order.

Paragraph (13) of interim rule 210.24(e)
(53 FR 33043 and 33062, Aug. 29, 1988)
relates to evidentiary hearings on
motions for temporary relief. Paragraph
(13) discusses the administrative law
judge’s authority to rule on such motions
with or without a hearing, his or her
discretion to control the form and scope
of the hearing, and the matters that are
to be addressed at the hearing, The
interim revisions to paragraph (13)
include a statement that the following
issues must be discussed at the hearing
(if a hearing is conducted): (1) Whether
the complainant should be required to
post a bond as a prerequisite to the
issuance of a temporary exclusion order
(if such an order is to be issued) and (2)
if 50, the amount of the bond. The
interim amendments to paragraph (13) of
interim rule 210.24(e) also include
changing the previous reference in that
paregraph from “bonding” to “bonding
by respondents” where appropriate.
Paragraph (14) of interim rule 210.24(e)
(53 FR 33043 and 33062, Aug. 29, 1988)
discusses the administrative law judge's
discretion to permit the parties to file
proposed findings of fact, conclusions of
law, and briefs concerning the grant or
denial of temporary relief. The interim
revision of paragraph (14) consists of
clarification that the administrative law
judge has the same discretion with
respect to the filing of written
submissions on whether the
complainant should be required to post
a bond as a prerequisite to the issuance
of a temporary exclusion order and the
amount of the bond.

Paragraph (15) of interim rule 210.24(e)
(53 FR 33043 and 33062, August 29, 1988)
discusses interlocutory appeals and
review by the Commission of the
administrative law judge's actions and
findings relating to motions for
temporary relief. No interim revision has
been made in the directive set forth in
this rule. But for purposes of internal

,consistency in the references fo the
initial determination concerning
temporary relief, paragraph (15) of

interim rule 210.24{e) has been revised
by changing the previous reference in
that paragraph from “an initial
determination granting or denying a
motion for temporary relief" to “‘an
initial determination granting or denying
a motion for temperary relief and, if
applicable, a ruling on the issue of
bonding by the complainant as
prerequisite to the issuance of a
temporary exclusion order.”

The Commission has made the same
type of clarification in paragraph (16) of
interim rule 210.24(e) (53 FR 33043 and
33062, August 29, 1988), which pertains
to certification of the record to the
Commission.

Paragraph (17) of interim rule 210.24(¢)
(53 FR 33043 and 33062, Aug. 29, 1988)
discusses the content of the initial
determination on temporary relief and
Commission action thereon. The interim
revision to paragraph (17)(i) of this rule
(53 FR 33043 and 33062, August 29, 1988)
consists of the same type of clarification
the Commission made in paragraphs (15)
and (16) of rule 210.24{e). The revisions
to paragraph (13} also include changing
the previous reference to “bonding” to
“bonding by respondents” where
appropriate, This change will avoid
confusion since, complainants may now
be required to post a bond as a
prerequisite to the issuance of a
temporary exclusion order.

Paragraph (17)(ii} of interim rule
210.24(e) (53 FR 33043 and 33062, August
29, 1988) has not been revised. Although
the issue of bonding by the complaintant
will be included in the initial
determination in cases involving a
request for a temporary exclusion order,
the scope of review by the Commission
continues to be limited to alleged errors
of law and matters of policy (including
policy considerations related to the
public interest and bonding). Neither the
ruling on bonding by the complainant
nor any other aspect of the initial
determination will be reviewed by the
Commission solely for alleged errors of
fact.

The preamble and proposed interim
rule 210.24(¢){17) published on
November 3, 1988, indicated that the
scope of review would be limited to
errors of law and matters of policy
articulated by the Commission and that
questions of fact would not be reviewed.
The IEMCA cbjected to the proposed
rule, arguing that the Commission could
not lawfully delegate its factfinding
responsibility to an administrative law
judge and that limiting Commission
review in that manner would effectively
preclude any review of bonding and
public interest matters (which, in the
IEMCA's view, are largely factual

matters and the responsibility of the
Commission).

The Commission noted that section
557(b) of the APA provides, in pertinent
part, that on appeal from or review of an
initial decision by an administrative law
judge, an agency has all powers that it
would have in making the initial
decision “except as it may limit the
issues on notice or by rule." 5 U.S.C.
557(b). The Commission noted also that
while the judicial decisions cited by the
IEMCA in its comments supported the
IEMCA's assertion that there is a
widespread assumption that a system of
restricted review can be brought about
only through legislation, the cited
decisions are inapposite to the
circumstances at issue here because
each of the cited decisions is an
affirmation of an agency’s ability to
review factual findings, rather than a
decision affirmatively precluding the
delegation of factfinding responsibility.
In each case, the agency in question had
a duty to review factual findings
because it had not limited the scope of
its review by notice or by rule. In none
of the cited decisions was the issue
whether an agency may restrict the
scope of its review.

The Commission noted that there is
no definitive legislative history of the
APA upon which the Commission could
rely to determine whether the proposed
rule was unlawful, as the IEMCA had
suggested and that interpreters of the
statute disagree on its meaning. See, e.g.,
K. Davis, Administrative Law Treatise,
§ 17.14 at 324 (2d ed. 1980) at 323, 324
citing Administrative Conference
Statement on ABA Proposals to Amend
the Administrative Procedure Act, 24
Ad. L. Rev. 419, 442 (1973); Universal
Camera Corp, v. Labor Bd., 340 U.S. 494
n.27 (1950).

The short time provided by law for
determining whether to grant or deny
motions for temporary relief
necessitates abbreviation of the
customary administrative adjudicative
process. For that reason, and the fact
that section 557(b) expressly permits an
agency to limit the scope of its review of
an initial determination by rule, the
Commission determined not to change
the proposed interim rule making
Commission review unavailable for
purely factual matters addressed in an
initial determination on temporary relief
and bonding. However, to clarify that
bonding and the public interest involve
policy matters for which Commission
review should and will be available
(particularly as the Commission gains
experience with bonding issues in the
initial cases and in light of the fact that
the public interest is paramount in the
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administration of section 337), the
preamble in this notice and interim rule
210.24(e) were drafted to indicate that
review of an initial determination on
temporary relief and bonding may be
granted for errors of law and/or policy
matters, including policy considerations
relating to bonding and public interest.

Paragraphs (17) (iii) and (v) of interim
rule 210.24(e) (53 FR 33043 and 33083,
Aug. 29, 1988) discuss, among other
things, the page limits for comments and
responses thereto which the parties may
file concerning the presence or absence
of alleged errors of fact or law in the
initial determination on temporary
relief, The interim revisions to
paragraphs (17} (iii) and (v) include the
same type of clarification the
Commission has made in paragraphs
(15) and (16) of interim rule 210.24(e).
Additionally, since the initial
determination must address the question
of bonding by the complainant when the
complainant is seeking a temporary
exclusion order and that issue is likely
to be vigorously contested (at least in
the first few investigations), the
revisions to paragraphs (17) (iii} and (v)
of interim rule 210.24(e) include 5-page
increases in the current page limits
imposed for the parties’ comments on
the initial determination and the
responses thereto.

Paragraph (17)[vi) of interim rule
210.24(e) (53 FR 33043 and 33063, Aug.
29, 1988) provide that if the Commission
determines to modify or vacate the
initial determination, a notice and (if
appropriate) a Commisgsion opinion will
be issued, and if the Commission does
not modify or vacate the initial
determination, it will automatically
become the determination of the
Commission and a notice of that fact
will not be issued. The operation of the
statutory bonding provision necessitates
modification of this rule to indicate that
if the Commission determines (either by
reversing or modifying the
administrative law judge's initial
determination, or by adopting the initial
determination) that a temporary
exclusion order should be issued and
that the complainant must post a bond
as a prerequisite to the issuance of the
order, the Commission may issue {on the
statutory deadline for determining
whether to grant temporary relief or as
soon as possible thereafter) a notice
setting forth conditions for the bond if
any (in addition to those outlined in the
initial determination) and the deadline
for filing the bond with the Commission.

Paragraph (18) of interim rule 210.24(e)
(53 FR 33043 and 33063, Aug. 29, 1988)
sets forth the Commission’s procedure
for determining (1) the appropriate form

of temporary relief, (2) whether the
statutory public interest factors preclude
such relief, and (3) the amount of the
bend under which respondents’
merchandise will be permitted to enter
the United States during the pendency of
the investigation and any temporary
relief order issued in response to the
motion. The interim amendments to
paragraph (18) of interim rule 210.24(e)
consist of changing all previous
references to "bonding” to "bonding by
respondents” where appropriate.

Interim Rule 210.41

Interim rule 210.41 (53 FR 33043 and
33068, Aug. 29, 1988) sets forth general
provisions governing hearings in section
337 investigations. Paragraph (a)(2) of
that rule previously stated that “[e]xcept
as provided under § 120.24{e)(13), an
opportunity for a hearing shall also be
provided to take evidence and hear
argument for the purpose of determining
whether there is reason to believe there
is a violation of section 337 of the Tariff
Act.” For internal consistency with other
interim rules governing the initial
adjudication of motions for temporary
relief by the administrative law judge,
the interim revision to paragraph (a](2)
of interim rule 210.41 consists of
clarification that the hearing may also
address the issue of whether the
complainant should be required to post
a bond as a prerequisite to the issuance
of a temporary exclusion order (if such
an order is being requested) and, if so,
the amount of the bond.

Interim Rule 210.53

Interim rule 210.53 (53 FR 33043 and
33068, Aug. 29, 1988) discusses the
issuance and disposition of initial
determinations for all matters that are to
be adjudicated by the initial
determination/discretionary review
procedure, including motions for
temporary relief. Paragraph (b) of that
rule previously stated that “[t]he
disposition of an initial determination
concerning temporary relief is governed
by the provisions of § 210.24{e}(17).” For
internal consistency with the revisions
to interim rule 210.24(e} relating to
bonding by the complainant, the
Commission has revised paragraph (b)
of interim rule 210.53 to state that “[tJhe
disposition of an initial determination
concerning temporary relief (and if
appropriate, the posting of a bond by the
complainant and the amount of the
bond) is governed by the provisions of
§ 210.24(e)(17)."

Interim Rule 210.56

Interim rule 210.56 (53 FR 33043 and
33071, Aug. 29, 1988) discusses the
process of reviewing initial

determinations, including the filing of
briefs, requests for oral argument, the
scope of the review, what action the
Commission can take upon completion
of the review, and the time limits for
concluding a review of an initial
determination concerning temporary
relief. For consistency with other interim
rules pertaining to the grant or denial of
temporary relief and to avoid confusion,
the Commission has changed the
language in parsgraph (d) of interim rule
210.56 which previously referred to “an
initial determination concerning
temporary relief”’ to "an initial
determination concerning temporary
relief and, possibly, bonding by the
complainant and the respondents.”

Interim Rule 210.58

Interim rule 210.58 (53 FR 33043 and
33068, Aug. 29, 1988) governs the
Commission's adjudication of the issues
of remedy, the public interest, and
bending by respondents in section 337
investigations. Since the Commission is
now authorized to require complainants
to post a bond as a prerequisite to the
issuance of a temporary exclusion order,
the bonding issues encompassed in that
determination are cited in paragraph (b)
of that rule. The definition of the “bond"
to be posted by the complainant, the
criteria the Commission will use in
determining the amount of bond, the
standard bond provisions that will be
required in every case, the restrictions
and requirements relating to individual
and corporate sureties, are also
discussed in the revised version of
paragraph (b).

Interim Rule 210.59

Paragraph (b) of interim rule 210.59 (53
FR 33043 and 33072, Aug. 29, 1988)
discusses designating an investigation
“more complicated"” for purposes of
determining whether to grant a motion
for temporary relief. The Commission
has revised paragraph (b) of this rule by
clarifying that the “more complicated”
designation can be applied for purposes
of determining whether to grant a
motion for temporary relief and/or
determining (1) whether to require the
complainant to post a bond as a
prerequisite to the issuance of a
temporary exclusion order, and (2} if so.
the amount of the bond.

2. Determining Whether the
Complainant Should be Required to
Forfeit the Bond in Whole or in Part

The legislative history of the statutory
provision authorizing the Commission to
require a complainant to post a bond as
a prerequisite to the issuance of a
temporary exclusion order also
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authorizes the Commission to require
forfeiture of the bond when the
Commission determines, after issuing a
temporary exclusion order conditioned
on a bond, that the respondents have
not violated section 337. See H.R. Rep.
No. 576 at 635; 134 CONG. REC. H2044;
133 CONG. REC. 510365; H.R. Rep. No.
40 at 158-159. Congress intends that the
forfeiture provision operate in the same
way that respondents’ section 337
import bonds “revert” to the U.S.
Treasury when the Commission
determines that imported articles
permitted to enter the United States
under a bond violated section 337,12

Interim rule 210.58(c) provides that if
an investigation is terminated on the
basis of a settlement agreement or a
consent order with no concurrent
determination as to the violation of
section 337, the parties will not address
and the Commission will not determine
the issue of whether the bond posted by
the complainant to secure a temporary
exclusion order should be forfeited. The
proposed rules published on November
3, 1988, did not include such a provision.
The IEMCA'’s comments noted that the
proposed rules should discuss how the
matter of bond forfeiture would be
resolved in the event that an
investigation involving a temporary
exclusion order is terminated on the
basis of a settlement agreement or a
consent order with no concurrent finding
as to the violation of section 337.

' The Customs Service regulations provide that
after the date on which the Commission's final
determination and remedial order concerning the
violation of section 337 become final (i.e,, after
Presidential review), imported articles that were
allowed to enter the United States under a bond
must either be exported or destroyed under
Customs supervision within 30 days after the date
on which Customs district directors notify the
importer or consignee that the exclusion order has
become final. 19 CFR 12.39(b)(2). If the exporter or
consignee fails to take the required action within 30
days, the district director who allowed the articles
to enter must assess liquidated damages in the full
amount of the bond.

If that happens, a written notice of the ¢laim for
liquidated damages and a demand for payment are
served on the principal and the surety. The principal
and the surety also are advised of their right to
petition for relief from the payment of such damages
under section 623(c) of the Tariff Act (19 U.S.C.
1623(c)) or any other applicable statute authorizing
the cancellation of any bond or any bond charge
that may have been made against such bond. The
surety and the principal then have 30 days to take
the following action: (1) Petition for relief from the
payment of liquidated damages; (2) pay the
damages; or (3) make arrangements to pay the
damages. If the parties who are liable for liquidated
damages fail to take the aforesaid action, the
district director must refer the claim to the U.S.
Attorney (unless otherwise ordered by the
Commissioner of Customs or the importer files one
or more supplemental petitions for relief). (See
generally 19 CFR Part 172 for the procedure
governing assessment of liquidated damages under
the bond and the cancellation of a claim for such
damage.)

The Commission agreed that this issue
should be addressed in the “final"
interim rules. The legislative history
authorizing the Commission to order
forfeiture of the bond only provides for
forfeiture after the Commission has
determined that there is no violation of
section 337. See H.R. Rep. No. 576 at
635-636; 134 Cong. Rec. H2044; 133 Cong.
Rec. $10365. For that reason, interim rule
210.58(b) provides that if the
investigation is terminated on the basis
of a settlement agreement or a consent
order and without a final determination
as to the violation of section 337,
forfeiture of the temporary relief bond
will not be addressed by the parties and
will not be determined by the
Commission. !4

The other interim forfeiture rules
which the Commission has adopted are,
for the most part, the same as the
proposed rules published on November
3, 1988 (see 53 FR 44466, 4447044471,
and 44476-44477). Paragraph (c) of
interim rule 210.58 provides that if the
Commission issues a temporary
exclusion order secured by a bond and
subsequently determines that one or
more of the respondents whose
merchandise was covered by the
temporary exclusion order has not
violated section 337 to the extent alleged
in the motion for temporary relief and
contemplated by the temporary
exclusion order,'® the Commission will

14 The [EMCA’s comments also expressed
concern about cases in which a complainant that
obtains a temporary exclusion order (and the
competitive benefits resulting from such an order)
subsequently declines to proceed with the
investigation. Even if there is evidence that the
complainant has misused the temporary relief
proceeding (the type of conduct the forfeiture
authority is designed to punish), the Commission
believes that it would be constrained from ordering
forfeiture of the bond in the absence of a
Commission determination that section 337 has not
been violated. In such a case, however, the
Commission would have to determine (after
considering all relevant legal, equitable, and public
interest considerations and the stage to which the
investigation has progressed) whether to proceed
with the investigation (despite the complainant's
wish to discontinue the proceeding) and to issue a
final determination on violation based on the
evidence of record, the arguments of the parties,
and possibly on substantive findings against the
complainant based on sanctions imposed pursuant
to interim rule 210.36 (or any governing rule in effect
at the time).

As an alternative to determining whether to
proceed with the investigation despite the
complainant's wish to terminate the proceeding, if
there is evidence that the complainant has abused
the section 337 process, the Commission could
determine what other action (if any), would be
permissible and appropriate under the authority
conferred by subsection (k) of section 337 to order
sanctions for abuse of process to the extent
authorized by the Federal Rules of Civil Procedure
and the Commission rules in effect at the time.

1% E.Q., because the importation or sale of certain
merchandise covered by the order does not violate
section 337 owing to the invalidity, unenforceability,

determine whether to order forfeiture of
the bond in whole or in part to the U.S.
Treasury. Unlike the interim rule
governing the posting of temporary relief
bonds by complainants, there is no
Commission policy favoring forfeiture of
the bond. Nor is there a prescribed
policy disfavoring forfeiture, The
decision concerning forfeiture will be
made on a case-by-case basis.

In its comments on the proposed rules,
the IEMCA argued that the interim rules
should contain a rebuttable presumption
that the bond will be forfeited in all
cases where the Commission determines
that section 337 has not been violated
and that such an approach would be
consistent with the deterrent purpose of
the forfeiture authority and the
liquidated damages assessment
procedure of the U.S. Customs Service
(which is to serve as an analog for the
Commission’s bonds forfeiture
procedure). The IEMCA added that the
absence of such a Commission policy
would vitiate the deterrent value of the
forfeiture authorization.

The Commission believes that
adopting a rebuttable presumption of
forfeiture would have few practical
consequences or benefits to the
complainant or to the respondents, for
the following reasons:

Although there is no rebuttable
presumption of forfeiture in the interim
rules, the complainant is still required to
present arguments on the issue of
forfeiture within a short time after the
Commission has determined that section
337 has not been violated, and the
forfeiture determination and actual
forfeiture (if ordered) will not be
postponed pending the outcome of any
judicial review of the determination on
violation. (See the discussion below.)

Moreover, the absence of a
presumption favoring forfeiture does not
necessarily mean that the Commission
will be less likely to order forfeiture
than it would be if a rebuttable
presumption were incorporated into the
rules. There is, after all, no Commission
policy disfavoring forfeiture. The
Commission will simply consider all
parties' arguments, with no
predisposition one way or the other, in
determining whether forfeiture is
warranted.

or noninfringement of the intellectual property
right(s) in question, or the absence of other types of
unfair acts and unfair methods of competition
alleged in the complaint or motion for temporary
relief, or because a domestic industry for the subject
domestic merchandise does not exist and is not in
the process of being established as required by
paragraphs (a) (2) and (3) of section 337 of the Tariff
Act.
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The legislative history conferring the
bond forfeiture authorization does not
make forfeiture mandatory; it provides
that the Commission may order
forfeiture of the bond if it determines
that the respondents have not violated
section 337, See H.R. Rep. No. 576 at 635;
134 Cong. Rec. H2044; H.R. Rep. No. 40
at 158-159. The Commission believes
that there may be cases in which the
purpose of the forfeiture authority would
not be served by ordering forfeiture
even though the complainant did not
prevail on the question of the violation
of section 337.

An example would be a case in which
the investigation was brought by the
complainant in good faith and the
Commission's final determination was
negative owing to a recent judicial
decision which superseded the
Commission's previous ruling on a
particular issue (and hence invalidated
the ruling favorable to the complainant
on that issue during the temporary relief
phase of the investigation). In a case of
that type, the Commission conceivably
could conclude (depending on other
relevant facts and the arguments of the
parties) that the policy of deterring
misuse of section 337 temporary relief
proceedings had been adequately served
by requiring the complainant to undergo
the expense and burden of posting a
bond, and that ordering forfeiture would
not be in the public interest, since
forfeiture under such circumstances
could deter holders of intellectual
property rights with valid section 337
complaints from seeking temporary
relief in the future.

For all the foregoing reasons, the
Commission determined that at least for
purposes of the interim forfeiture rules,
it would not adopt a policy favoring or
disfavoring forfeiture, but would make
forfeiture determinations based on the
facts in each case as they relate to the
Congressional purpose of the forfeiture
authorization.

The procedure for determining
whether to order forfeiture of the bond
under the interim rules is as follows:

When the Commission determines
that one or more of the respondents
whose merchandise was covered by the
temporary exclusion order has not
violated section 337 to the extent alleged
in the motion for temporary relief, the
complainant must file, within 30 days
after the effective date of the aforesaid
Commission determination,*® a written

1% Interested persons are reminded that a wholly
negative final determination on the violation of
section 337 and the negative portions of a mixed
determination concerning the violation of section
337 are not subject to Presidential review and thus
are final on the effective date specified in the

submission discussing whether the
Commission should or should not order
forfeiture of the bond in whole or in
part. The other parties will subsequently
be permitted to file responses to the
complainant's submission.

The factors the Commission will
consider (and which the parties'
submission must address) in
determining whether forfeiture should
be ordered include the following: (1) The
extent to which the Commission
determined that the respondents have
not violated section 337; (2) whether the
complainant's assertions with respect to
the violation alleged as the basis for
obtaining a temporary exclusion order
were substantially justified, taking into
account the record of the investigation
as whole; (3) whether forfeiture would
be consistent with the legislative intent
of the forfeiture authority (which is to
provide a “disincentive” to the abuse of
temporary relief by complainant); (4)
whether forfeiture (in whole or in part)
would be in the public interest; and (5)
any other legal, equitable, or policy
considerations that are relevant to the
issue of forfeiture.

Factors (3), (4), and (5) are derived
from the legislative history of the
bonding and forfeiture authority and the
legislative history of other provisions of
section 337. Factor (2) was borrowed
from the criteria the Commission uses to
implement the Equal Access to Justice
Act. See 5 U.S.C. 504; 19 CFR Part 212.
Under that statute and the Commission
regulations, eligible individuals and
entities who are parties to certain
administrative proceedings (including
section 337 investigations) may receive
an award of attorneys fees and other
costs from the Government if the party
prevails over the agency in the
proceeding, the agency’s position in the
proceeding was not substantially
justified, and there are no special
circumstances that would make such an
award unjust.

In its comments on the proposed rules,
the IEMCA expressed disapproval of the
fact that the Commission proposed to
employ criteria related to the Equal
Access to Justice Act to determine
whether to order forfeiture of a
complainant’s temporary relief bond
under section 337. The IEMCA argued
that the purposes and objectives of the
Equal Access to Justice Act and the
Commission's bond forfeiture authority
are in no way analogous.

The Commission is fully cognizant of
the differences between the two and
assures interested parties that forfeiture

Commission rules or when issued (see interim rules
210.53(h), 210.56(c), and 210.57{d), 53 FR 33043,
33070, and 33071, Aug. 29, 1988).

determinations will be made in a
manner that is consistent with the
purpose and intent articulated in the
section 337 legislative history
authorizing the Commission to order
forfeiture.

The analytical factor the interim
forfeiture rules is borrowing from the
Equal Access to Justice Act
regulations—i.e., “whether the
complainant's assertions with respect to
the violation alleged as a basis for
obtaining a temporary exclusion order
were substantially justified, taking into
account the record of the investigation
as a whole”—will help the Commission
determine whether the complainant's
motion for temporary relief was
frivolous and constituted a misuse of the
temporary relief process. As such, that
factor is fully consistent with the
Congressional purpose for authorizing
forfeiture of bonds.

The IEMCA also argued that the
Commission's adoption of an interim
rule providing for Commission
assessment of “all other legal, equitable,
and public interest considerations
relating to forfeiture” would be
inappropriate because, in the IEMCA's
view, the legislative history authorizing
forfeiture of a temporary relief bond by
the complainant does not authorize such
an open-ended analysis.

As stated above, Congress did not
mandate that the bond be forfeited in
every case where the final
determination is negative, and the
Commission believes that there may be
instances in which forfeiture would be
inconsistent with the Congressional
intent of the bond forfeiture authority.
Since the Commission has no previous
experience in adjudicating bond
forfeitures, it cannot fully anticipate all
relevant issues that are likely to arise.
The Commission, therefore, believes it
advisable not to adopt narrowly-drawn
interim forfeiture rules that expressly or
impliedly would prevent consideration
of unanticipated but relevant issues
raised in favor of or against forfeiture,

The interim forfeiture rule provides
that the decision on whether to order
forfeiture of the bond will be made by
using the procedures set forth in interim
rules 210.53(j) and 210.54 through
210.56(c), which allow for longer filing
deadlines, petitions for review and
responses thereto with no page
limitations, and broader criteria for
reviewing, modifying, and reversing an
initial determination than the
procedures and criteria set forth in
paragraphs (17) and (18) of proposed
interim rule 210.24(e), which govern the
disposition of motions for temporary
relief and the posting of bonds by
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complainants. The Commission believes
that the procedures set forth in interim
rules 210.53(c) and 210.54 through
210.56(c) are appropriate for determining
whether to order forfeiture of a
complainant's temporary relief bond,
since forfeiture decisions are not subject
to statutory deadlines.

Although there are no statutory
deadlines applicable to forfeiture of
bonds, the interim forfeiture rule
provides that motions to stay forfeiture
proceedings or the effective date of a
forfeiture order pending the outcome of
judicial review of the violation
determination will not be granted, for
the following reasons. The legislative
history of the forfeiture authority
indicates that “[bjonds posted by
[complainants], if forfeited, would revert
to the Treasury in the same way as
bonds now posted by respondents” (133
Cong. Rec. $10365; H.R. Rep. No. 576
at 635; 134 Cong. Rec. H2044). The
Customs Service regulations governing
the assessment of liquidated damages
under a bond posted pursuant to 19 CFR
12.39(b) do not provide for stay on the
assessment of lignidated damages under
19 CFR Part 172 pending the outcome of
judicial review of the subject
Commission determination concerning
the viclation of section 337. Moreover,
preliminary information we have
received from the Treasury Department
indicates that if the negative violation
determination supporting the forfeiture
order is reversed on judicial review, the
complainant would not have to file suit
against the United States in order to
recover the money forfeitured pursuant
to the Commission order.?

In accordance with interim rules
210.53 (a) and (h) (which have been
revised in the manner discussed below),
an initial determination on forfeiture of
the bond will become the determination
of the Commission within 45 days after
issuance of the presiding administrative

317 prrdhianqinfomﬁonhtha&mey
forefeited to the U.S. Treasusy pursuant 1o the bond
forfeiture authorization in the Omuibus Trade Act
will be deposited into a miscellaneaus receipts
account. If the Commission determines that a refund
is needed (following issuance of a judicial
determination reversing or vacating the Commission
determination of no violation providing the basis for
the forfeiture i the Commission can
arrange through its Office of Finance to have a
check in the appropriate amount issued to the
complainant (after execuling certain formalities
with Tressury’s Financial Management Service).
The Commission notes that the Customs Service's
liguidated damages smeni regulations provide
for the filing of a petition setting forth an appeal of
the final Custom's decision requiring the assessment
and payment of liquidated damages (i.e, the
adverse ruling on the party’s original petition for
relief from liquidated damages) within 60 days aRter
an administrative or judicial decision which reduces
the loss of duties upon which the mitigated
amount wan based. See 19 CFR 172.33(c).

law judge's initial determination on
forfeiture unless the Commission orders
a review or extends the deadline for
determining whether to order a review.

Interim rule 210.53 (governing initial
determinations) and interim rule
210.58(b) (governing Commission action,
the public interest, and bonding by
respondents) have been modified to
incorporate the foregoing procedures
governing the pessible forfeiture of
bonds.

Interim rule 210.53 (53 FR 33053 and
33070, Aug. 29, 1988) has been revised
by creating a new paragraph (j) to
provide for the issuance of an initial
determination on whether the
Commission should order a complainant
to forfeit a bond in whole or in part
when the Commission determines, after
issuing a temporary exclusion order
conditioned on the bond, that the
respondents have not violated section
337 to the extent alleged in the motion
for temporary relief. The revisions to
this rule also include a statement that
the provisions of interim rules 210.54
through 210.56(c) will govern the
disposition of an initial determination
issued pursuant to paragraph (j) of
interim rule 210.53 and that if the
Commission does not order a review,
the initial determination on forfeiture
will become the determination of the
Commission within 45 days after service
of the initial determination.
Corresponding and appropriate
revisions have been made in interim rule
210.54 concerning the filing of petitions
for review and responses thereto to
indicate that such petitions may be filed
within 10 days after service of the initial
determination on forfeiture and that
responses to the petitions may be filed
within 5 days after service of the
petition.

All other aspects of the forfeiture
procedures discussed above have been
incorporated into interim rule 210.58 (53
FR 33053 and 33072, Aug. 29, 1988).

List of Subjects in 19 CFR Part 210

Administrative practice and
procedure, Investigations.

Chapter 11, Subchapter C, of Part 210
of Title 19 of the Code of Federal
Regulations is amended as follows:

PART 210—ADJUDICATIVE
PROCEDURES

1. The authority citation for Part 210 is
revised to read as follows:

Authority: 19 U.8.C. 1333, 1335, and 1337,
and sections 2 and 1342(d)(1)(B) of Pub. L. No.
100418, 102 Stat. 1107 (1988), 133 Cong. Rec.
510364510365 [statement of Sen. Lautenberg)
(July 21, 1987), H.R. Rep. No. 576, 100th Cong.,

2d. Sess. 635-636 (1988); 134 Cong. Rec. H1863
and H2044 (Apr. 20, 1988).

2. Section 210.1 is revised to read as
follows:

§210.1 Applicability of part.

The rules in this part govern
procedure relating to proceedings under
section 337 of the Tariff Act of 1930 (19
U.8.C. 1337). These rules are expressly
or impliedly authorized by sections 333,
335, and 337 of the Tariff Act of 1930 (19
U.S.C. 1333, 1335, and 1337), sections 2
and 1342(d)(1)(B) of the Omnibus Trade
and Competitiveness Act of 1988, Pub. L.
No. 100-418, 102 Stat. 1107 (1988), and its
legislative history , 133 Cong. Rec.
$10364-S10365 (Statement of Sen.
Lautenberg) (July 21, 1987), H.R. Rep. No.
576, 100th Cong., 2d Sess. 635-636 (1988),
134 CONG. REC. H1863 and H2044
(April 20, 1988).

3. The introductory text of paragraph
() and paragraphs {e} (1), (7), and {9)
through (18) of § 210.24 are revised to
read as follows:

§210.24 Motions.

» - » - -

(e) Motions for temporary relief.
Requests for temporary relief pursuant
to subsection (e) or () of section 337 of
the Tariff Act shall be made through a
motion to be filed and adjudicated in
accordance with the following
provisions.

(1) Motion accompanying complaint.
(i) A complaint requesting tem
relief pursuant to § 210.20(a)(10) shall be
accompanied by a motion that sets forth
complainant's request for temporary
relief. The motion must contain a
detailed statement of specific facts
bearing on:

(A) Complainant's probability of
success on the merits;

(B) Immediate and substantial harm to
the domestic industry in the absence of
the requested temporary relief;

(C) Harm, if any, to the proposed
respondents if the requested temporary
relief is granted; and

(D) The effect, if any, that the
issuance of the requested temporary
relief would have on the public interest.

(ii) If the motion requests that the
Commission issue a temporary
exclusion order under subsection (e} of
section 337, the motion must also
contain a detailed statement of facts
bearing on:

{A) Whether the complainant should
be required to post a bond as a
prerequisite to the issuance of a
temporary exclusion order; and

(B) The appropriate amount of the
bond, if the Commission determines that
a bond will be required.
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(iii) The factors the Commission will
consider in determining whether to
require a bond include the following:

(A) The strength of the complainant’s
case;

(B) Whether posting a bond would
impose an undue hardship on the
complainant;

(C) Whether the respondent has
responded to the motion for temporary
relief (in the time and manner specified
by paragraph (e)(9) of this section or by
order of the Commission or the presiding
administrative law judge);

(D) Whether the respondent will be
harmed by issuance of the temporary
exclusion order sought by the
complainant; and

(E) Any other legal, equitable, or
public interest consideration that is
relevant to whether complainant should
be required to post a bond as a
condition precedent to obtaining
temporary relief (including the question
of whether the complainant is using the
temporary relief proceedings, or is likely
to use a temporary exclusion order, to
harass the respondents or for some
other improper purpose).

No single factor will be determinative.
The Commission’s policy is to favor the
posting of a bond in every case.
Therefore, a complainant who believes
that a bond should not be required has
the burden of persuading the
Commission that a bond should not be
required.

(iv) The following documents and
information shall be filed along with all
motions for temporary relief:

(A) A memorandum of points and
authorities in support of the motion;

(B) Affidavits executed by persons
with knowledge of the facts specified in
the motion; and

(C) All documentary information and
other evidence in complainant’s
possession that complainant intends to
submit in support of the motion.

(v) If the motion requests issuance of
a temporary exclusion order, the
complainant must also provide
information and documents that will
assist the presiding administrative law
judge and the Commission in computing
the amount of the bond if a bond is to be
required. (A complainant also may file,
if it chooses, a draft of the bond it
expects to submit if a bond is to be
required.) In cases where a domestic
industry exists and domestic sales of the
product in question have commenced
and have not been de minimis, the
amount of the bond is likely to be an
amount ranging from 10 to 100 percent of
the sales revenues and licensing
royalties (if any) from the domestic
product at issue, as reported in the

complainant's audited annual financial
statements for the most recent fiscal
year. In such cases, the complainant
must provide the following documents:

(A) The audited financial statements
(or the equivalent thereof, if audited
statements do not exist) for the most
recently completed fiscal year;

(B) The back-up income statements,
work sheets, or other documents
showing revenues for the domestic
product at issue in the investigation,
which are tied to the aggregate revenue
listed on the financial statements; and

(C) A certification under oath by the
complainant's chief financial officer
indicating that the detail provided in the
work sheets or other documents tied to
the audited financial statements is
correct,

In cases where the aforesaid formula
would not be appropriate—including but
not limited to cases where the domestic
industry is embryonic and domestic
sales have been de minimis, or cases
involving the alleged prevention of the
establishment of a domestic industry or
the alleged restraint of trade or
commerce in the United States—the
amount of the bond will be determined
on the basis of the facts on the record,
the complainant's financial strength, the
parties' arguments, and any other
factors which the presiding
administrative law judge or the
Commission deem relevant. In such
cases, the motion for temporary relief
should state why the prescribed formula
is not appropriate (with supporting
documentation where appropriate). The
motion should also state the theory the
complainant believes is appropriate for
computing the amount of the bond (if the
Commission determines to require a
bond) and should provide supporting
financial and economic data with
certification under oath executed by the
complainant's chief financial officer
attesting to the veracity of the data
provided. All complainants who are
seeking a temporary exclusion order
(including complainants who have
provided the audited financial
statements and back up data listed
above in paragraph (e)(v)(B) of this
section) must be prepared to provide
upon short notice any additional

-financial or economic data requested by

the presiding administrative law judge
in connection with the issue of bonding
and the certification under oath by the
complainant's chief financial officer that
the information submitted is accurate.
(vi) If the complaint, the motion for
temporary relief, and the supporting
documentation contain confidential
business information as defined in
§ 201.6(a), of this chapter, the

complainant must follow the procedure
outlined in §8§ 210.6(a), 201.6 (a) and (c),
of this chapter and paragraph (e)(5) of
this section.

* - . - *

(7) Amendment of the motion. A
motion for temporary relief may be
amended at any time prior to the
institution of an investigation. However,
all material filed to amend the motion
(or the complaint) must be served on all
proposed respondents and on the
embassies in Washington, DC, of the
foreign governments that they represent,
in accordance with paragraph (e}(4) of
this section. If the amendment expands
the scope of the motion or changes the
complainant’s assertions on the issue of
whether a bond is to be required as a
prerequisite to the issuance of a
temporary exclusion order or the
appropriate amount of the bond, the 35-
day period allotted under paragraph
(e)(8) of this section for determining
whether to institute an investigation and
to initiate temporary relief proceedings
shall begin to run anew from the date
the amendment is filed with the
Commission. Motions for temporary
relief may not be amended after an
investigation is instituted.

* * . * -

(9) Responses to the motion and the
complaint, Any party may file a
response to a motion for temporary
relief. Responses shall be filed within
ten (10) days after service of the motion
by the Commission upon institution of
an investigation, unless otherwise
ordered by the administrative law judge.
The response must comply with the
requirements of § 201.8 of this chapter
and § 210.5, and shall contain the
following information:

(i) A statement that sets forth with
particularity any objection to the motion
for temporary relief;

(i) A statement that sets forth with
specificity facts bearing on:

(A) Complainant's probability of
success on the merits;

(B) Immediate and substantial harm, if
any, to the domestic industry in the
absence of the requested temporary
relief;

(C) Harm, if any, to the proposed
respondents if the requested temporary
relief is granted; and

(D) The effect, if any, that issuance of
the requested temporary relief would
have on the public interest.

(iii) A memorandum of points and
authorities in opposition to the motion:

(iv) Affidavits, where possible,
executed by persons with knowledge of
the facts specified in the response. If the
motion requests that the Commission
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issue a temporary exclusion order; each
response to the motion must address, to
the extent possible, the complainant's.
assertions regarding whether a bond
should be required and the appropriate
amount of the bond. Responses to the
motion for temporary relief also may
contain counter proposals concerning
the amount of the bond or the manner in
which the bond amount should be
calculated. Each response to the motion
for temporary relief must also be
accompanied by a response to the
complaint and notice of investigation.
Response to the complaint and notice of
investigation must comply with § 201.8
of this chapter and §§ 210.5 and 210.21.

(10) Referral to an administrative law
Judge. Following provisional
Commission acceptance of a motion for
temporary relief and upon institution of
an investigation, the motion for
temporary relief shall be forwarded to
an administrative law judge for an
initial determination on whether there is
reason to belief there is a violation of
section 337 of the Tariff Act, whether
temporary relief is appropriate, whether
the complainant should be required to
post a bond as a prerequisite to the
issuance of a temporary exclusion order
(if such an order is to be issued) and, if
so, the amount of the bond. :

(11) Designating an investigation
“more complicated” for the purpose of
adjudicating a motion for temporary
relief. At the time the Commission
determines to institute an investigation
and provisionally accepts a motion for
temporary relief pursuant to paragraph
(e)(8) of this section, the Commission
may designate the investigation “more
complicated” pursuant to § 210.59(b) for
the purpose of obtaining additional time
to adjudicate the motion for temporary
relief. In the alternative, after the motion
for temporary relief is referred to the
administrative law judge for an initial
determination under paragraphs (e){10)
and (17) of this section, the
administrative law judge may issue an
order, sua sponte or on motion,
designating the investigation “more
complicated” for the purpose of
obtaining additional time to adjudicate
the motion for temporary relief. Such
order shall constitute a final
determination of the Commission, and
notice of the order shall be published in
the Federal Register. The “more
complicated” designation may be
applied by the Commission or the
presiding administrative law judge
pursuant to this paragraph on the basis
of the complexity of issues relating to
whether there is reason to believe that
the respondents have violated section
337 and whether temporary relief is

appropriate. The “more complicated”
designation also may be applied by the
Commission or the presiding
administrative law judge because of
complications in determining whether
the complainant should be required to
post a bond as a prerequisite to the
issuance of a temporary exclusion order
and, if so, the amount of the bond.

(12) Discovery and compulisory
process. The administrative law judge
shall place such limits upon the kind or
amount of discovery to be had or the
period of time during which discovery
may be carried out as shall be
consistent with the time limitation set
forth in paragraph (€){17)(i) of this
section relating to issuance of an initial
determination concerning the motion for
temporary relief. The administrative law
judge’s authority to compel discovery
includes discovery relating to the
following issues:

(i) The effect, if any, that issuance of
the temporary relief requested in the
motion would have on the public
interest;

(ii) The form of temporary relief the
Commission should issue if it
determines to grant temporary relief;

(iii) Whether the public interest
factors enumerated in the statute
preclude that form of relief;

(iv) The amount of the bond under
which the respondent(s)' merchandise
will be permitted to enter the United
States during the pendency of any
temporary relief order issued by the
Commission;

(v) Whether the complainant should
be required to post a bond as a
prerequisite to the issuance of a
temporary exclusion order; and, if so,

{vi) The amount of bond.

As part of the standard analysis for
determining whether to grant a motion
for temporary relief (see paragraphs (e)
(1)(i) and (9) of this section), the
administrative law judge should make
findings on the issue specified in
paragraphs (e)(12) (v) and (vi) of this
section. The administrative law judge
may, but is not required to, make
findings on issues specified in
paragraphs (e)(12) (ii), (iii), and (iv) of
this section. Evidence and information
obtained through discovery on those
issues will be used by the parties and
considered by the Commission in the
context of the parties' written
submissions on remedy, the public
interest, and bonding by respondents,
which are filed with the Commission
pursuant to paragraph (e)(18) of this
section.

(13) Evidentiary hearing. A motion for
temporary relief and the matter of
bonding by the complainant may be

ruled upon without a hearing by the
administrative law judge when a motion
for summary determination under

§ 210.50(a) is granted in favor of
respondents or other parties opposing
the motion for temporary relief, or if the
administrative law judge determines
that the motion should be dismissed for
some other reason (e.g., failure to
comply with seme portion of paragraph
(e)(1) of this section). (Such rulings by
the administrative law judge shall be in
the form of an initial determination
issued under paragraph {e)(17)(i) of this
section.) If a hearing is conducted, the
precise form and scope of the hearing
are left to the discretion of the
administrative law judge. At the hearing
or as directed by the administrative law
judge, the parties shall address the
following issues:

{i) Whether there is reason to believe
that there is a violation of section 337 of
the Tariff Act;

(ii) Whether temporary relief is
appropriate;

(iii) Whether the complainant should
be required to post a bond as a
prerequisite to the issuance of a
temporary execlusion order (if such an
order is to be issued); and, if so,

(iv) The amount of the bond.

The administrative law judge may, but
is not required to take evidence at the
hearing concerning remedy, the public
interest, and bonding by respondents as
specified in paragraphs (e)(12) {ii), (iii),
and (iv) of this section. However, as part
of the standard analysis for determining
whether to grant or deny a motion for
temporary relief (see paragraphs (e) (1)
and (9) of this section), the
administrative law judge should take
evidence on the question of what effect
the form of temporary relief requested in
the motion for temporary relief would
have on the public interest, and the
question of whether the complainant
should be required to post a bond as a
prerequisite to the issuance of a
temporary exclusion order (if
applicable) and, if so, the amount of the
bond.

(14) Proposed findings and
conclusions and briefs. The
administrative law judge shall
determine whether and, if so, to what
extent the parties shall be permitted to
file proposed findings of fact, proposed
conclusions of law, and/or briefs
(pursuant to § 210.52) concerning:

(i) The grant or denial of temporary
relief;

(ii) Whether the complainant should
be required to post a bond as a
prerequisite to the issuance of a
temporary exclusion order (if such an
orderis to be issued); and, if so,
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(iii) The amount of the bond.

(15) Interlocutory eppeals and review
by the Commission. There will be no
interlocutory appeals to the Commission
(pursuant to § 210.71) of the
administrative law judge’s ruling on any
matter delegated to him or her for
decision under a provision of paragraph
(e) of this section. After the
administrative law judge has certified
the following materials to the
Commission (pursuant to paragraphs (e)
(18) and (17) of this section) an initial
determination granting or denying a

= motin for temporary relief, a ruling on

+ ~the issue of bonding by the complainant
as a prerequisite to the issuance of a
temporary exclusion order, and the
administrative record upon which the
initial determination is based, the
Commission’s review of the
administrative law judge's actions and
rulings relating to the motion for
temporary relief and the question of
bonding by the complainant will be
limited to the issues specified in
paragraph (e)(17)(ii) of this section.

(18) Certification of the record. At the
close of the reception of evidence in any
hearing held pursuant to paragraph
(e)(13) of this section or as soon as
possible thereafter, the administrative
law judge shall certify the record to the
Commission prior to issuance of an
initial determination concerning
temporary relief and, if applicable,
bonding by the complainant as a
prerequisite to the issuance of a
temporary exclusion order. However, if
such advance certification is not
feasible, the record shall be certified to
the Commission when the
administrative law judge issues the
aforesaid initial determination, in
accordance with paragraph (e)(17)(i) of
this section.

(17) Initial determination concerning
temporary relief and Commission action
thereon. (i) On the 70th day after
publication of the notice of investigation
in an ordinary investigation, or on the
120th day after such publication in a
“more complicated” investigation, the

administrative law judge will issue an
initial determination concerning
whether there is reason to believe that
respondents have violated section 337 of
the Tariff Act and, if applicable, the
issue of bonding by the complainant as
a prerequisite to the issuance of a
temporary exclusion order. The initial
determination may, but is not required
to, address appropriate relief, the public
interest, and bonding by the
respondents as specified in paragraphs
(e)(12), (ii), (iii), and (iv) of this section.
However, as part of the standard
analysis for determining whether to

grant or deny a motion for temporary
relief (see paragraphs (e) (1) and (9) of
this section), the initial determination
shall address the questions of:

(A) What effect the form of relief
requested in the motion would have on
the public interest (except when the
initial determination is granting a
summary determination denying the
motion for temporary relief (pursuant to
paragraph (e)(13) of this section);

(B) Whether the complainant should
be required to post a bond as a
prerequisite to the issuance of a
temporary exclusion order (if such an
order is to be issued); and,; if so,

(C) The amount of the bond.

(ii) The initial determination will
become the Commission's determination
twenty (20) calendar days after issuance
thereof in an ordinary case, and thirty
(30) calendar days after issuance in a
“more complicated” investigation,
unless the Commission modifies or
vacates the initial determination within
that period. Such modification or
vacation may be ordered on the basis of
errors of law or for policy matters
(including policy considerations related
to bonding and the public interest). No
review will be ordered solely on the
basis of alleged errors of fact. In
computing the aforesaid 20-day and 30-
day deadlines, intermediary Saturdays,
Sundays, and federal holidays shall be
included. However, if the last day of the
Keriod is a Saturday, Sunday, or federal

oliday as defined in § 201.14(a) of this
chapter, the filing deadline shall be
extended to the next business day.
Because of the time constraints imposed
by the statutory deadlines for
determining whether to order temporary
relief under section 337 of the Tariff Act,
the additional time ordinarily allotted
under § 201.16(d) of this chapter cannot
be provided.

(iii) In order to assist the Commission
to determine whether modification or
revocation of the initial determination is
warranted, all parties may file written
comments concerning the presence (or
absence) of errors of law in the initial
determination and/or matters of policy
(including policy considerations related
to bonding and the public interest) that
justify such action (or show that would
not be justified). Such comments will be
limited to thirty-five (35) pages and must
be filed no later than seven (7) calendar
days after service of the initial
determination in an ordinary case and
ten (10) calendar days after service of
the initial determination in a “more
complicated" investigation. In
computing the aforesaid 7-day and 10-
day deadlines, intermediary Saturdays,
Sundays, and federal holidays shall be
included. However, if the last day of the

period is a Saturday, Sunday, or federal
holiday as defined in'§ 201.14(a) of this
chapter, the filing deadline shall be
extended to the next business day.
Because of the time constraints imposed
by the statutory deadlines for
determining whether to order temporary
relief under section 337 of the Tariff Act,
the additional time ordinarily allotted
under § 201.16(d) of this chapter cannot
be provided.

(iv) Nonconfidential copies of the
initial determination also will be served
on other agencies, and they will be given
ten (10) calendar days in which to file
comments on the initial determination.

(v) Each party may file a response to
other parties’ comments within ten (10)
calendar days after issuance of the
initial determination in an ordinary
case, and within fourteen (14) calendar
days after issuance of an initial
determination in a “more complicated”
investigation. The reply comments will
be limited to twenty (20) pages. If the

i

last day of the 10-day or 14-day period is ‘

a Saturday, Sunday, or federal holiday
as defined in § 201.12(a) of this chapter,
the filing deadline shall be extended to
the next business day. Because of the
constraints imposed by the statutory
deadlines, additional time ordinarily
allotted under § 201.16(d) of this chapter
will not be provided. The parties are

expected to facilitate the filing of timely |

and useful responses to each other's
initial comments by serving the initial
comments by the fastest means
available.

(vi) If the Commission determines to -
modify or vacate the initial
determination within twenty (20)
calendar days after issuance thereof in
an ordinary case, or thirty (30) calendar
days after issuance in a “more
complicated” case, a notice and (if
appropriate) a Commission opinion will
be issued. If the Commission does not
modify or vacate the administrative law
judge's initial determination within the
time provided, the initial determination
will automatically become the
determination of the Commission and a
notice of that fact will not be issued.
However, if the Commission determines
(either by reversing or modifying the
administrative law judge's initial
determination, or by adopting the initial
determination) that a temporary
exclusion order should be issued and
that the complainant must post a bond
as a prerequisite to the issuance of the
order, the Commission may issue (on the
statutory deadline for determining
whether to grant temporary relief or as
soon as possible thereafter) a notice
setting forth conditions for the bond if
any (in addition to those outlined in the
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initial determination) and the deadline
for filing the bond with the Commission.

(18) Remedy, the public interest, and
bonding by respondents. The procedure
for arriving at the Commission’s
determination of the issues of the
appropriate form of temporary relief,
whether the public interest factors
enumerated in the statute preclude such
relief, and the amount of the bond under
which the respondents' merchandise
will be permitted to enter the United
States during the pendency of any
temporary relief order issued by the
Commission, is as follows:

(i) While the motion for temporary
relief is before the administrative law
judge, he or she may compel discovery
on matters relating to remedy, the public
interest, and bonding by respondents (as
provided in paragraph (e)(12) of this -
section). The administrative law judge
also is authorized to make findings
pertaining to the public interest, as
provided in paragraph (e)(17)(i) of this
section. However, such findings may be
superseded by Commission findings on
that issue as provided in paragraph
(e)(18)(iii) of this section.

(ii) On the 60th day after institution in
an ordinary case or on the 105th day
after institution in a “more complicated"
investigation, all parties may file written
submissions with the Commission
addressing those issues. The
submissions shall refer to information
and evidence already on the record, but
additional information and evidence
germane to the issues of appropriate
relief, the statutory public interest
factors, and bonding by respondents
may be provided along with the parties’
submissions.

(iii) On or before the 90-day or 150-
day statutory deadline for determining
whether to order temporary relief under
subsection (b) of section 337 of the Tariff
Act, the Commission will determine
what relief is appropriate in light of any
violation that appears to exist, whether
the public interest factors enumerated in
the statute preclude the issuance of such
relief, and the amount of the bond under
which the respondents' merchandise
will be permitted to enter the United
States during the pendency of any
temporary relief order issued by the
Commission. In the event that
Commission’s findings on the public
interest pursuant to paragraph (e)(18](iii)
of this section are inconsistent with
findings made by the administrative law
judge in the initial determination
pursuant to paragraph (e)(17)(i) of this
section, the Commission's findings are
controlling.

4. In § 210.41, the introductory textof
paragraph (a) is republished and

paragraph (a)(2) is revised to read as
follows:

§210.41 General provisions for hearings.

(a) Purpose of hearings. Unless
otherwise ordered by the Commission:

* * * - *

(2) Except as proyided under
§ 210.24(e)(13), an opportunity for a
hearing shall also be provided to take
evidence and hear argument for the
purpose of determining whether there is
reason to believe there is a violation of
section 337 of the Tariff Act, whether
the complainant should be required to
post a bond as a prerequisite to the
issuance of a temporary exclusion order
(if such an order is being requested) and,
if so, the amount of the bond.

. * - - -

5, In § 210.53, paragraph (b) is revised
and paragraph (j) is added to read as
follows:

§210.53 Initial determination.

- * - » -

(b) On issues concerning temporary
relief. The disposition of an initial
determination concerning temporary
relief (and if appropriate, the posting of
a bond by the complainant and the
amount of the bond} is governed by the
provisions of § 210.24(c}{17).

(j) Concerning the possible forfeiture
of a complainant’s temporary relief
bond in whole or in part. The disposition
of an initial determination pursuant to
§ 210.58(c) concerning the possible
forfeiture of a complainant's temporary
relief bond in whole or in part shall be
governed by the provisions of §§ 210.54
through 210.56(c). The initial
determination shall become the
determination of the Commission forty-
five (45) days after the date on which it
is served on the parties by the Secretary
unless the Commission orders a review
pursuant to § 210.54(b) or § 210.55 or
extends the deadline for determining
whether to order a review.

6. Paragraph (a)(1) sentence two and
paragraph (b)(1) sentence one of § 210.54
are revised to read as follows:

§210.54 Petition for review.

(a) * A

(1) * * * A petition for review of an
initial determination filed pursuant to
§ 210.53(a) or (j) shall be filed within ten
(10) days after the service of the initial
determination, * * *

(b) o

(1) The Commission shall decide
whether to grant, in whole or in part, a
petition for review filed pursuant to
§ 210.53(a) or (j) within forty-five (45)

days of the service of the initial
determination on the parties, or by such
other time as the Commission may
order. * * *

* * * - -

7. Paragraph (d) of § 210.56 is revised
to read as follows:

§210.56 Review by Commission.

* * * . -

(d) Initial determinations concerning
temporary relief and bonding by the
complainant and the respondents.
Commission action on an initial
determination concerning temporary
relief and, possibly, bonding by the
complainant and the respondents is
governed by the provisions of
§ 210.24(e)(17) and (18).

8.In § 210.58, paragraph (b) is revised
and a new paragraph (c) and Appendix
A are added to read as follows:

§210.58 Commission action, public
interest factor, and bonding.

* * * - -

(b)(1) With respect to addressing the
issues of appropriate Commission
action, the public interest, and bonding
by the respondents for purposes of an
initial determination concerning the
grant-or denial of a motion for
temporary relief, see § 210.24(e}(12), (13),
and (17). Unless otherwise ordered by
the Commission or permitted by this
paragraph, and except as provided in
§ 210.24(e)(12) and (13}, the
administrative law judge shall not take
evidence or other information or hear
arguments from the parties and other
interested persons with respect to the
subject matter of paragraphs (a)(1), (2),
(3) and (4) of this section.

(2) Regarding settlements by
agreement or consent order under
§ 210.51 (b) and (c), the parties may file
statements regarding the impact of the
proposed settlement on the public
interest, and the administrative law
judge may in his or her discretion hear
argument, although no discovery may be
compelled with respect to issues relating
solely to the public interest. Thereafter,
the administrative law judge shall
consider and make appropriate findings
in the initial determination regarding the
effect of the proposed settlement on the
public health and welfare, competitive
conditions in the U.S. economy, the
production of like or directly
competitive articles in the United States,
and U.S. consumers.

(3) Regarding the issuance of an initial
determination concerning the granting of
a motion for a temporary exclusion
order and whether the complainant
should be required to post a bond as a
prerequisite to the issuance of such an
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order, see § 210.24(e)(1), (9), (10). (12),
(13), and (17). If the Commission
defermines under § 210.24(e){17)(ii) that
the complainant must post a bond as a
prerequisite to the issuance of a
temporary exclusion order, the “bond”
which the complainant submits may
consist of one or more of the following:

(i) The surety bond of a surety or
guarantee corporation that is licensed to
do business with the United States in
accordance with 31 U.S.C. 9304-9306
and 31 CFR Parts 223 and 224;

{ii} The surety bond of an individual, a
trust, an estate, or a partnership,
pursuant to 31 U.S.C. 9301 and 9303(c),
whose solvency and financial
responsibility will be investigated and
verified by the Conunission; or

(iii) A certified check, a bank draft, a
post office money order, cash, a United
States bond, a Treasury note, or other
Government obligation within the
meaning of 31 U,S.C. 9301 and 31 CFR
Part 225, which are owned by the
complainant and tendered in lieu of a
surety bond, pursuant to 31 U.S.C.
9303(c) and 31 CFR Part 225.

The same restrictions and requirements
relating to individual and corporate
sureties on Customs bonds, which are
set forth in 19 CFR Part 113, shall apply
with respect to bonds posted by
cemplainants pursuant to an order,
notice, determination or opinion of the
Commission issued pursuant to this
paragraph or § 210.24{e}(17). K the
survey is an individual, the individual
must file an affidavit of the type shown
in Appendix A to § 210.56. Unless
otherwise ordered by the Commission,
while the bond of the individual surety
is in effect, an updated affidavit must be
filed every four months (computed from
the date on which the bond was
approved by the Secretary or the
Commission).

{4) The "bond” and accompanying
documentation must be submitted to the
Commission within the time specified in
the Commission notice, order,
determination, or opinion requiring the
posting of a bond, or within such other
time as the Commission may order. If
the bond is not submitted within the
specified period (and an extension of
time has net been granted), a temporary
exclusion order will not be issued.

(5) The corporate or individual surety
on a bond or the person posting a
certified check, a bank draft, a post
office money order, cash, a United
States bond, a Treasury note, or other
Government obligation in lieu of a
surety bond must provide the following
information on the face of the bond or in
the instrument authorizing the
Government to collect or sell the bond,
certified check, bank draft, post office

money order, cash, United States bend,
Treasury note, or other Government
obligation in response to a Commission
order requiring forfeiture of the bond
pursuant to paragraph (C) of this
section:

(i) The investigation caption and
docket number;

(ii) The names, addresses, and seals
(if appropriate) of the principal, the
surety, the obligee, as well as the
“attorney in fact" and the registered
process agent (if applicable) (see
Customs Service regulations 18 CFR Part
113 and Treasury Department
regulations in 31 CFR Parts 223, 224, and
225);

(iii] The terms and conditions of the
bond obligation, including the reason
the bond is being posted, the amount of
the bond, the effective date and duration
of the bond (as prescribed by the
Commission order, netice,
determination, or opinion requiring the
complainant to post a bond); and

(iv) A section at the bottom of the
bond or other instrument for the date
and authorized signature of the
Commission Secretary to reflect
Commission approval of the bond.

(6) Complainants who wish to post a
certified check, a bank draft, a post
office money order, cash, a United
States bond, a Treasury note, or other
Government obligation in lieu of a
surety bond must notify the Commission
in writing immediately upon receipt of
the Commission document requiring the
posting of a bond, and must contact the
Secretary to make arrangements for
Commission receipt, handling,
management, and deposit of the certified
check, bank draft, post office money
order, or cash in accordance with 31
U.S.C. 9303, 31 CFR Parts 202, 206, 225
and 240, and other governing Treasury
regulations and circular(s). If required
by the governing Treasury regulations
and circular, a certified check, a bank
draft, a post office money order, cash, a
United States bond, a Treasury note, or
other Government obligation tendered in
lieu of a surety bond may have to be
collateralized. See, e.g., 31 CFR 202.6
and the appropriate Treasury Circular.

(7) In accordance with 31 U.S.C.
9304(b), all bonds posted by
complainants must be approved by the
Commission before the temporary
exclusion order which the bond will
secure will be issued. See 31 U.S.C.
9303(a) and 9304{b) and 31 CFR 225.1
and 225.20. The Commission's “bond
approval officer” within the meaning of
31 CFR 225.1 and 255.20 shall be the
Commission Secretary. The bond
approval process will entail
investigation by the Secretary or the
Commission's Office of Investigations to

determine the veracity of all factual
information set forth in the bond and the
accompanying documentation (e.g.,
powers of attorney), as well as any
additional verification required by 31
CFR Parts 223, 224, and 225, or the
Commission rules. The Secretary may
reject a bond on one or more of the
following grounds:

(i) Failure to comply with the
instructions in the Commission
determination, order, or notice directing
the complainant to post a bond;

(ii) Failure of the surety or the bond to
provide information or supporting
documentation required by the
Commission rules, 31 U.S.C. 9304 and 31
CFR Parts 223 and 224, or governing
Treasury circulars or because of a
limitation prescribed in a governing
statute, regulation, or circular;

(iii) Failure of an individual surety to
execute and file with the bond, an
affidavit of the type shown in Appendix
A to § 210.58, which corresponds to
Customs Form 3579 (19 CFR 113.35) and
sets forth information about the surety's
assets, liabilities, net worth, real estate
and other property of which the
individual surety is the sole owner,
other bonds on which the individual
surety is a surety (and which must be
updated at 4-month intervals while the
bond is in effect, measured from the
date on which the bond is appsoved by
the Seeretary on behalf of the
Commission er by the Commission);

(iv) Any question about the solvency
or financial respoasibility of the surety.
or any question of fraud,
misrepresentation, or.prejury which
comes to light as a result of the
verification inquiry during the bond
approval process; and

(v) Any other reason deemed
appropriate by the Secretary.

If the complainant believes that the
Secretary's rejection of the bond was
erroneous as a matter of law, the
complainant may appeal the Secretary's
rejection of the bond by filing a petition
with the Commission in the form of a
letter to the Chairman, within ten (10)
days after service of the rejection letter.

(8) After the bond is approved and the
temporary exclusion order it secures is
issued, if any question concerning the
continued solvency of the individual or
the legality or enforceability of the bond
or undertaking develaps, the
Commission may take the following
action, sua sponte or on motion;

(i) Revoke the Commission approval
of the bond and require complainant to
post a new bond; or

(ii) Revoke or vacate the temporary
exclusion order for public interest
reasons or changed conditions of law or
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fact (criteria that are the basis for
‘modification or rescission of final
Commission action pursuant to

§ 211.57(a)(1) of this Chapter); and/or

(iii) Notify the Treasury Department if
the problem involves a corporate surety
licensed to do business with the United
States under 31 U.S.C. 9303-9306 and 31
CFR Parts 223 and 224; and/or

(iv) Refer the matter to the U.S.
Department of Justice if there is a
suggestion of fraud, perjury, or related
conduct.

(c) Forfeiture of complainant's bonds.

(1) When the Commission determines
that one or more of the respondents
whose merchandise was covered by the
temporary exclusion order have not
violated section 337 to the extent alleged
in the motion for temporary relief and
provided for in the temporary exclusion
order, the complainant must file within
thirty (30) days after the effective date
of the aforesaid Commission
determination, a written submission
discussing whether the Commission
should or should not order forfeiture of
the bond. The factors the Commission
will consider {and which the
complainant's submission must address)
in determining whether forfeiture of the
bond should be ordered in whole or in
part include the following:

(i) The extent to which the
Commission has determined that section
337 has not been violated;

(ii) Whether the complainant's
assertions with respect to the violation
alleged as the basis for obtaining a
temporary exclusion order were
substantially justified, taking into

account the record of the investigation
as a whole;

(iii)) Whether forfeiture would be
consistent with the legislative intent of
the forfeiture authority (which is to
provide a *“disincentive" to the abuse of
temporary relief by complainants);

(iv) Whether forfeiture would be in
the public interest; and

(v) Any other legal, equitable, or
policy considerations that are relevant
to the issue of forfeiture.

(2) The other parties to the
investigation may file responses to the
complainant's submission that address
the aforesaid issues within fifteen (15)
days after service of the complainant's
submission.

(3) If the investigation is terminated
on the basis of a settlement agreement
or a consent order with no concurrent
determination concerning the violation
of section 337, the parties will not
address, and the Commission will not
determine the issue of whether the bond
should be forfeited.

(4) The Commission's determination
on whether to order forfeiture of the
bond will be made by using the initial
determination/discretionary
Commission review procedure set forth
in § 210.53(j) and §§ 210.54 through
210.56(c), which allow for longer filing
deadlines, petitions for review and
responses thereto with no page
limitations, and broader criteria for
reviewing, modifying and reversing an
initial determination than the
procedures and criteria set forth in
§ 210.24(e) (17) and (18) which govern
the disposition of motions for temporary

relief and the posting of bonds by
complainants. In accordance with

§ 210.53 (a) and (h), the initial
determination on forfeiture of the bond
will become the determination of the
Commission within forty-five (45) days
after issuance of the presiding
administrative law judge's initial
determination on forfeiture unless the
Commission orders a review or extends
the deadline for determining whether to
order a review,

(5) Motions to stay forfeiture
proceedings or the effective date of a
forfeiture order pending the outcome of
judicial review of the violation
determination will not be granted. If the
negative violation determination
supporting the forfeiture order is
reversed on judicial review, within sixty
(60) days after the judgment or judicial
order becomes final, the complainant
may file a petition with the Commission
for a refund of the amount of the bond
forfeited to the Treasury (if any). The
other parties to the investigation may
file responses to the forfeiture refund
petition within ten (10) days after
service of the petition. If the
Commission determines in response to
the complainant's petition or sua sponte
that the bond amount forfeited to the
Treasury should be refunded in whole or
in part, the Commission shall issue an
order directing that the appropriate sum
be refunded as expeditiously as possible
in accordance with the governing
Treasury procedures and regulations.

BILLING CODE 7020-02-M
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Affidavit by Individual Surety
UNITED STATES INTERNATIONAL TRADE COMMISSION

AFFIDAVIT BY INDIVIDUAL SURETY
19 CFR 210.58

STATE OF

COUNTY

I, the undersigned, being duly sworn, depose and say that I am a citizen of the United
States, and of full age and legally competent; that I am not a partner in any business of
the principal on the bond or bonds on which I appear as surety; that the information herein
below furnished is true and complete to the best of my knowledge. This affidavit is made
to induce the United States International Trade Commission to accept me as surety on the
bond(s) filed or to be filed with the United States International Trade Commission pursuant
to 19 C F R 210.58. 1 agree to notify the Commission of any transfer or change in any of
the assets herein enumerated.

1. NAME (First, Middle, Last) [2. HOME ADDRESS
|
|
3. TYPE & DURATION OF OCCUPATION |4. NAME OF EMPLOYER (If Self-Employed, So State)
|
|
5. BUSINESS ADDRESS |5. TELEPHONE NO.

HOME -

BUSINESS -

|
I
|
I
I

7. THE FOLLOWING IS A TRUE REPRESENTATION OF MY ASSETS, LIABILITIES, AND NET WORTH AND
DOES NOT INCLUDE ANY FINANCIAL INTEREST I HAVE IN THE ASSETS OF THE PRINCIPAL ON THE
BOND(S) ON WHICH I APPEAR AS SURETY.

Fair value of solely owned real estate*

All mortgages or other encumbrances on the real
estate included in Line a

Real estate equity (subtract Line b from Line a)
Fair value of all solely owned property other

than real estate

Total of the amounts on Lines c and d

All other liabilities owing or incurred not included
in Line b

Net worth (subtract Line f from Line e)

*Do not include property exempt from execution and sale for any reason. Surety’s interest
in community property may be included if not so exempt.
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84b

8. LOCATION AND DESCRIPTION OF REAL ESTATE OF WHICH I AM SOLE OWNER, THE VALUE OF WHICH IS
INCLUDED IN LINE (a), ITEM 7 ABOVE 1/

Amount of assessed value of above real state for taxation purposes:

9. DESCRIPTION OF PROPERTY INCLUDED IN Line (d), ITEM 7 ABOVE (List the value of each
category of property separately) 2/

10. ALL OTHER BONDS ON WHICH I AM SURETY (State character and amount of each bond; if none,
80 state) 3/

11. SIGNATURE 112. BOND AND COMMISSION INVESTIGATION TO WHICH
| THIS AFFIDAVIT RELATES
|

SUBSCRIBED AND SWORN TO BEFORE ME AS FOLLOWS:
OA NI | CITY STATE (Or Other Jurisdiction)
MONTH DAY YEAR |
|
|
NAME & TITLE OF OFFICIAL | SIGNATURE

MY COMMISSION EXPIRES

|

ADMINISTERING OATH | |
| |

| I

INSTRUCTIONS

1. Here describe the property by giving the number of the lot and
square or block, and addition or subdivision, if in a city, and, if in
the country after showing state, county, and township, locate the
property by metes and bounds, or by part of section, township, and
range, so that it may be identified.

2. Here describe the property by name so that it can be identified -
for example "Fifteen shares of the stock of the National Metropolitan
Bank, New York City," or "Am. T. & T. s. £.5's 60".

3. Here state what other bonds the affiant has already signed as
surety, giving the name and address of the principal, the date, and the
amount and character of the bond.

BILLING CODE 7020-02-C
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9. Paragraph (b) of § 210.59 is revised
to read as follows:

§ 210.59 Period for concluding
Commission investigation.
. - - » *

(b) An investigation may be
designated “more complicated” by the
Commission or the presiding
administrative law judge pursuant to
§ 210.24{e)(11) for the purpose of
extending the statutory deadline for
determining whether to grant or deny a
motion for temporary relief, as well as
the issues of bonding by the
complainant if a temporary exclusion
crder is to be issued and the amount of
the bond. The Commission's or the
administrative law judge's reasons for
designating the investigation “more
complicated” for that purpose shall be
published in the Federal Register. In
computing the statutory deadline for
determining whether to grant or deny a
motion for temporary relief in an
investigation designated “more
complicated"” pursuant to this paragraph
(and § 210.24(e)(11), there shall be
excluded any period of time during
which the investigation is suspended
because of proceedings in a court or
agency of the United States involving
similar questions concerning the subject
matter of such investigation.

. - - - *
By order of the Commission.
Issued: November 29, 1988,
Kenneth R. Mason,
Secretary:
[FR Doc. 88-28003 Filed 12-5-88; 8:45 am|
BILLING CODE 7020-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 74 and 201
[Docket No. 86C-0192]

FD&C Yellow No. 6 Label Declaration

AGENCY: Food and Drug Administration.
AcTION: Final rule; suspension.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that, pending further agency action, it
will not enforce the provisions of the
FD&C Yellow No. 6 regulations (21 CFR
74.706(d)(2), 74.1706(c)(2), and 201.20(c))
that require that beginning January 1,
1989, the labels of all foods and drugs
that contain this color additive declare
its presence.

DATE: Sections 74.706(d)(2), 74.1706(c)(2),
and 201.20(c) are suspended as of
December 6, 1988.

FOR FURTHER INFORMATION CONTACT:
Blondell Anderson, Center for Food
Safety and Applied Nutrition (HFF-334);
Food and Drug Administration, 200 C
Street SW., Washingtor, DC 20204, 202-
472-5690.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 19, 1986
(51 FR 41765), FDA published a final rule
that permanently listed FD&C Yellow
No. 6 for use in food, drugs, and
cosmetics. That final rule also
established a label declaration
requirement for all food and drug
products (21 CFR 74.706(d)(2),
74.1706(c)(2}, and 201.20(c}) containing
the color additive because of reported
allergic reactions to FD&C Yellow No. 6.
In that final rule, the agency stated that
the compliance date for declaring FD&C
Yellow No. 6 on product labels would be
November 19, 1987.

FDA received several objections to
the labeling requirement for FD&C
Yellow No. 6. Those cbjections
addressed, among other things, the
evidence used by the agency to
establish the ruling, the fact that FDA
did not propose labeling before making
it a requirement in a final rule, and the
effective date for the labgling
requirement.

FDA evaluated the cbjections and
presented its responses in the Federal
Register of June 8, 1987 (52 FR 21505).
The agency reiterated its reasoning for
establishing the labeling requirements
for FD&C Yellow No. 8, In response to
some of the objections, the agency made
revisions in the labeling language for
drug products and extended the
effective date for compliance with the
label declaration requirement to January
1, 1989.

On October 5, 1987, the Certified
Color Manufacturers Association, Inc,
(CCMA), filed in the U.S. Court of
Appeals for the District of Columbia
Circuit a petition challenging only that
portion of the final rule dated June 8,
1987, that required by making final the
rule of November 19, 1986, that all food
labeling declare the presence of FD&C
Yellow No. 6. The issues raised by
CCMA were: (1) Whether FDA provided
sufficient notice under the agency's
regulations, the Administrative
Procedure Act, the Federal Food, Drug,
and Cosmetic Act and the Due Process
Clause of the U.S. Constitution for that
portion of the above-mentioned final
rule, and (2) whether that portion of the
final rule is supported by sufficient
evidence. On February, 29, 1988, FDA
and CCMA filed a stipulation for the
voluntary dismissal of the petition for
judicial review. The stipulation was
based on the fact that FDA had agreed

to issue in the Federal Register a notice
withdrawing, as a final rule, the labeling
requirement set forth at 52 FR 21505 and
simultaneously to publish, as a proposed
rule, a label declaration requirement for
products containing FD&C Yellow No. 6.
This agreement did not affect the
permanent listing of the color additive
as confirmed in the June 8, 1987, Federal
Register document.

FDA is preparing the notice
withdrawing this requirement and the
proposed rule. Until further agency
action, however, FDA will not enforce
the provisions (21 CFR 74.706(d)(2),
74.1706(c)(2), and 201.20(c)) that require
the label declaration of FD&C Yellow
No. 6. Any food or drug product on the
market on or after January 1, 1989, the
effective date for labeling compliance,
that contains the color additive but that
does not have the specific declaration
will not be considered out of compliance
with the FD&C Yellow No. 8 regulations.

Dated: November 28, 1988.
John M. Taylor,
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 88-27848 Filed 12-5-88; 8:45 am|
BILLING CODE 4160-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Community Planning and
Development

24 CFR Part 511
[Docket No. R-88-1401; FR-2472]

Rental Rehabilitation Grants

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Final rule.

SUMMARY: This final rule implements
sections 150{a), (c), (d), (e) and 311 of the
Housing and Community Development
Act of 1987 (Pub. L. 100-242, approved
February 5, 1988). Section 150 makes a
number of changes in the Rental
Rehabilitation Grant Program
authorized by section 17(a)(1)(A) of the
United States Housing Act of 1937 and
codified at 24 CFR Part 511.

EFFECTIVE DATE: Under section 7(0)(8) of
the Department of Housing and Urban
Development Act (42 U.S.C. 3535(0)(3)),
this final rule cannot become effective
until after the first period of 30 calendar
days of continuous session of Congress
which occurs after the date of the rule's
publication. HUD will publish a notice
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of the effective date of this rule
following expiration of the 30-session-
day wailing period. Whether or not the
statutory waiting period has expired,
this rule will nof become final until
HUD's separate notice is published
announcing a specific effective date.
FOR FURTHER INFORMATION CONTACT:
Mary Kolesar, Director, Rehabilitation
Management Division, Office of Urban
Rehabilitation, Room 7162, Department
of Housing and Urban Development, 451
Seventh Street, SW., Washington, DC
20410, telephone (202) 755-5970. (This is
not a toll-free number.)

SUPPLEMENTARY INFORMATION:

Purpose

HUD's regulations at 24 CFR Part 511
authorize the Secretary of Housing and
Urban Development to make rental
rehabilitation grants to help support the
rehabilitation of privately owned real
property to be used for primarily
residential rental purposes. This rule
makes final a previously published
interim rule to implement statutory
revisions permitling a grantee fo use
uncommitted funds from prior years as
well as FY 1988 funds to carry out its
rental rehabilitation programs. The
changes include permitting grantees to
use a portion of their funds for
administralive expenses, and increasing
the per-unit assistance limits.

Two other 1987 Act amendments, one
making eligible for rental rehabilitation
assistance real property that will be
privately owned upon completion of
rehabilitation, and the other making
eligible property owned by certain non-
profit organizations, are not
implemented by this rule.

The Department published an interim
rule on July 6, 1988 (53 FR 25462) seeking
public comment. HUD received one
comment in support of the rule,

Finding and Certifications

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implement section 102(2)(cj of the
National Environmental Policy Act of
1969, The revisions. in the Rental
Rehabilitation Program regulations are
not environmentally significant because
the changes are administrative and will
not result in significant impact on the
physical environment. The Finding of No
Significant Impact is available for public
inspection during regular business hours
in the Office of the Rules Docket Clerk,
Office of General Counsel, Room 10276,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410.

This rule does not contribute a “major
rule” as that term is defined in section
1(b) of the Executive Order on Federal
Regulations issued by the President on
February 17, 1981. An analysis of the
rule indicates that it does not (1) have
an annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment. investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

In accordance with 5 U.S.C. 605(b)
(the Regulatory Flexibility Act), the
undersigned hereby certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. The rule
implements several statutory provisions
that improve the Rental Rehabilitation
Program. These changes will have
neither a significant economic impact
on, nor an effect on a substantial
number of, small entities.

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that the rule will not have a
significant impact on the family. The
final rule implements several statutory
provisions that improve the Rental
Rehabilitation Program and will have
little, if any, impact on family formation,
maintenance and general well-being.

The General Counsel, as the
Designated Official under section 6{a) of
Executive Order 12611, Federalism, has
determined that the final rule does not
involve the preemption of State law by
Federal statute or regulation, and does
not have substantial direct effects on
States or their political subdivisions, or
on the relationship or distribution of
power among the various levels of
government. The rule, which permits a
grantee to use uncommitted funds from
prior years as well as FY 1988 funds to
carry out its rental rehabilitation
programs will not have a significant
impact on the States.

The Catalog of Federal Domestic
Assistance Program number is 14.230.

The rule was listed as Sequence No.
1026 in the Department's Semiannual
Agenda of Regulations published on
October 24, 1988 (53 FR 41974, 42003)
under Executive Order 12291 and the
Regulatory Flexibility Act.

List of Subjects in 24 CFR Part 511

Rental rehabilitation grants,
Administrative practice and procedure,

Crants programs: housing and
community development, Low and
moderate income housing, Reporting
and recordkeeping reguirements.

Accordingly, the Interim Rule
published in the Federal Register on july
6, 1988 (53 FR 25462), as corrected on
July 26, 1988 (53 FR 28115), is adopted as
final without changes.

Date: November 28, 1988.
Jack R. Stokvis,

Assistant Secrelary for Community Planning
and Development,

[FR Doc. 88-27980 Filed 12-5-88; 8:45 am|
BILLING CODE 4210-29-M

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Part 885

[Docket No. N-88-1891; FR-2587]

Section 202 Loans for Housing for the
Elderly or Handicapped; Fiscal Year
1989 Loan Interest Rate

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Announcement of Section 202
Loan Interest Rate—Fiscal Year 1989.

SUMMARY: Under 24 CFR 885.410(g), the
interest rate for a loan for housing for
the elderly or handicapped under
section 202 of the Housing Act of 1959 is
set at one of two rates: (1) The annual
interest rate announced by HUD under
§ 885.410(g)(1); or (2) the optional
interest rate elected by the Borrower
and computed by HUD at the time of the
Borrower's reques! for conditional or
firm commitment under § 885.410(g)(2).
This document establishes 9.25 percent
as the annual interest rate for Fiscal
Year 1989, (Information concerning the
calculation of the optional interest rate
will be provided to Borrowers upon
request. See § 885.410(h}.)

FOR FURTHER INFORMATION CONTACT:
Robert W. Wilden, Director, Assisted
Elderly and Handicapped Housing
Division, 451 Seventh Street, SW., Room
6116, Washington, DC 20401-8000,
telephone (202) 426-8730. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: Under 24
CFR 885.410(g), the interest rate for a
loan for housing for the elderly or
handicapped under section 202 of the
Housing Act of 1959 is set at one of two
rates: (1) The annual interest rate
announced by HUD under

§ 885.410(g)(1); or (2) the optional
interest rate elected by the Borrower
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and computed by HUD at the time of the
Borrower's request for conditional or
firm commitment under § 885.410(g)(2).
The citations in this document are to the
interim rule published June 1, 1988 (53
FR 19899) and the final rule published
November 9, 1988 (53 FR 45265).

This document announces HUD's
determination of the annual interest
rate. (Information concerning the
calculation of the optional interest rate
will be provided to Borrowers upon
request. See § 885.410(h).)

The annual interest rate under
§ 885.410(g)(1) may not exceed:

(1) The average yield on the most
recently issued 30-year marketable
obligations of the United States during
the three-month period immediately
preceeding the fiscal year in which the
loan is made (adjusted to the nearest
one-eight of one percent) plus an
allowance to cover administrative costs
and probable losses under the program.
(This allowance has been determined by
the Secretary of Housing and Urban
Development to be one-fourth of one
percent (0.25 percent) per annum for
both the construction and permanent
loan periods); and

(2) Any applicable statutory ceiling on
the loan interest rate including the
allowance to cover administrative costs
and probable losses. (§ 885.410(g)(1)(ii)).
The current statutory ceiling is 9.25
percent per annum,

The average yield on the described
interest-bearing obligations of the
United States during the last three
months of Fiscal Year 1988 was 9.125
percent. This rate plus the 0.25 percent
allowance for administrative costs and
probable losses vields an interest rate of
9,375 percent, a rste in excess of the 9.25
percent statutory ceiling. Accordingly,
this Notice establishes the annual
interest rate for section 202 loans made
during Fiscal Yexr 1989 at the statutory
ceiling of 8.25 percent per annum.

Under 24 CFR 50.20(1), an
environmental finding is not necessary
because the statutorily required
establishment of interest rates is among
matters that are categorically excluded
from the environmental requirements of
24 CFR Part 50.

Authority: Sec. 202, Housing Act of 1959 (12
US.C. 1701q); sec. 7(d), Department of
Housing and Urban Development Act (42
U.S.C. 3535(d)).

Dated: November 28, 1988.

Thomas T. Demery,

Assistant Secretary for Housing, Federal
Housing Commissioner.

[FR Doc. 88-28000 Filed 12-5-88; 8:45 am|
BILLING CODE 4210-27-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2619

Valuation of Plan Benefits in Single-
Employer Plans; Expected Retirement
Age

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This rule amends the Pension
Benefit Guaranty Corporation's
regulation on Valuation of Plan Benefits
in Single-Employer Plans (29 CFR Part
2619) by adding a new Table I-89 to
Appendix D. Table I-89 is to be used by
any terminating pension plan with a
valuation date falling in 1989 to
determine expected retirement ages for
plan participants in order to compute
the value of early retirement benefits
and, thus, the total value of benefits
under the plan.

EFFECTIVE DATE: January 1, 1989.

FOR FURTHER INFORMATION CONTACT:
Deborah C. Murphy, Attorney, Office of
the General Counsel (22500), Pension
Benefit Guaranty Corporation, 2020 K
Street NW., Washington, DC 20006; 202-
778-8820 (202-778-8859 for TTY and
TDD). (These are not toll-free numbers )
SUPPLEMENTARY INFORMATION: The
Pension Benefit Guaranty Corporation's
(“PBGC's”) regulation on Valuation of
Plan Benefits in Single-Employer Plans
(29 CFR Part 2619) sets forth the
methods for valuing plan benefits of
terminating single-employer plans
covered under Title IV of the Employee
Retirement Income Security Act of 1974,
as amended (“"ERISA"). Although the
amendments to Title IV effected by the
Single-Employer Pension Plan
Amendments Act of 1986 and the
Pension Protection Act (Part II of
Subtitle D of Title IX of the Omnibus
Budget Reconciliation Act of 1987)
change significantly the rules for
terminating single-employer plans, the
rules for valuing benefits in such plans
are much the same. Under ERISA
section 4041(c), plans wishing to
terminate in a distress termination
generally must value guaranteed
benefits and benefit liabilities under the
plan using formulas sel forth in Part
2619. Plans terminating in a standard
termination may also use the formulas
in Part 2619 to value benefit liabilities
for purposes of the notice to the PBGC
required by ERISA section 4041(b)(2)(A),
although this is not required. (Such
plans may value benefit liabilities that
are payable as annuities on the basis ¢f
a qualifying bid obtained from an
insurer.)

Under § 2619.46, early retirement
benefits are valued according to the
annuity starting date, if a retirement
date has been selected, or according to
the expected retirement age, if the
annuity starting date is not known on
the valuation date. Subpart D of Part
2619 sets forth rules for determining the
expected retirement ages for plan
participants entitled to early retirement
benefits. Appendices D and E of Part
2619 contain tables and examples to be
used in determining the expected early
retirement ages.

There are two sets of tables in
Appendix D. The first set, Selection of
Retirement Rate Category (I-79 through
1-88), is used to determine whether a
participant has a low, medium, or high
probability of retiring early. The second
set of tables, Expected Retirement Ages
for Individuals in the Low/Medium/
High Categories (II-A, II-B, and II-C), is
used to determine the expected
retirement age after the probability of
early retirement has been determined.

The first set of tables determines the
probablility of early retirement based on
the year a participant would reach
normal retirement age and the
participant's monthly benefit at normal
retirement age. The second set of tables
establishes, by probability category, the
expected retirement age based on both
the earliest age a participant could retire
under the plan and the normal
retirement age under the plan. This
expected retirement age is used to
compute the value of the early
retirement benefit and, thus, the total
value of benefits under the plan.

Tables 1-79 through 1-88 in Appendix
D establish retirement rate categories
for the calendar years 1979 through 1988.
The table for each year applies only to
plans with valuation dates in that year.
This rule amends Appendix D to add
Table I1-89 in order to provide an
updated correlation, appropriate for
calendar year 1989, between the amount
of a participant’s benefit and the
probability that the participant will elect
early retirement. Table [-89 will be used
to value benefits in plans with valuation
dates that occur during calendar year
1989.

The PBGC has determined that notice
of and public comment on this rule are
impracticable and contrary to the public
interest.

Plan administrators need to be able to
estimate accurately the value of plan
benefits as early as possible before
initiating the termination process. For
that purpose, if a plan has a valuation
date in 1989, the plan administrator
needs the updated table being
promulgated in this rule. Accordingly,
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the public interest is best served by
issuing this table expeditiously, without
an opportunity for notice and comment,
to allow as much time as possible to
estimate the value of plan benefits with
the proper table for plans with valuation
dates in early 1989. Moreover, because
of the need to provide immediate
guidance for the valuation of benefits
under such plans, and because no
adjustment by ongoing plans is required
by this amendment, the PBGC finds that
good cause exists for making this
amendment to the regulation effective
less than 30 days after publication.

The PBCGC has determined that this is
not a “major rule” under the criteria set
forth in Executive Order 12291 because
it will not result in an annual effect on
the economy of $100 million or more, a
major increase in costs for consumers or
individual industries, or significant
adverse effects on competition,
employment, investment, productivity or
innovation.

Because no general notice of proposed

rulemaking is required for this
regulation, the Regulatory Flexibility Act
of 1980 does not apply (5 U.S.C. 601(2)).

List of Subjects in 29 CFR Part 2619

Employee benefit plans, Pension
insurance, Pensions.

In consideration of the foregoing,
Appendix D to Part 2619 of Chapter
XXVI of Title 29, Code of Federal
Regulations, is hereby amended as
follows;

PART 2619—[AMENDED]

1. The authority citation for Part 2619
continues to read as follows:

Authority: 29 U.S.C. 1501(a), 1302(b)(3),
1341, 1344, 1362, as amended by secs. 9312~
13, Pub. L. 100203, 101 Stat, 1330,

2. Appendix D to Part 2619 is amended
by adding Table I-89 as follows:

Appendix D—Tables Used to Determine
Expected Retirement Age

- - - » *

TABLE |-89.—SELECTION OF RETIREMENT RATE CATEGORY
[For plans with valuation dates after December 31, 1988, and before January 1, 1990]

Participant's retirement rate category is—

Participant reaches NRA in year—

benefit at
NRA is less

Medium 2 if monthly High 2 it

Low* if benefit at NRA is—

monthly

From-— To—

than—

1980

1991
1992
1993
1994
1995,
1996
1997
1998
1999 or later

316
327
338
347
355
363
3an
379
387
395

316
327
338
347
355
363
371
379
387
395

! Table lI-A.
? Table II-B.
? Table 1I-C.

Issued at Washington, DC, this 1st day of
December 1988.
Kathleen P, Utgoff,
Executive Director, Pension Benefit Guaranty
Corporation,
[FR Doc. 88-28019 Filed 12-5-88; 8:45 am]
BILLING CODE 7708-01-M

DEPARTMENT OF EDUCATION

34 CFR Parts 74, 75, 76, 80, 100, 200,
222, 241, 251, 253, 254, 255, 256, 257,
258, 263, 298, 300, 302, 307, 309, 315,
324, 326, 338, 361, 366, 367, 369, 370,
385, 386, 387, 388, 389, 390, 396, 538,
600, 607, 624, 626, 628, 637, 639, 643,
644, 649, 650, 653, 656, 657, 668, 674,
675, 676, 682, 690, 745, 755, 762, 769,
776,777,778, 779, 787, and 790

OMB Control Numbers
AGENCY: Department of Education.

ACTION: Final regulations; technical
amendments.

SUMMARY: The Secretary amends Title
34 of the Code of Federal Regulations
(CFR) to add Office of Management and
Budget (OMB) control numbers to
certain sections of the regulations.
These sections contain information
collection requirements approved by
OMB. The Secretary takes this action to
ensure that valid OMB control numbers
are displayed for these sections of
Department regulations.

EFFECTIVE DATE: These regulations are
effective December 6, 1988.

FOR FURTHER INFORMATION CONTACT:
A. Neal Shedd, Director, Division of
Regulations Management, 400 Maryland
Avenue SW.,, (Room 2131, FOB-6),

Washington, DC 20202. Telephone: (202)
732-2887.

SUPPLEMENTARY INFORMATION: The
Paperwork Reduction Act of 1980, Pub.
L. 96-511, establishes policies and
procedures for controlling paperwork
burdens imposed by Federal agencies on
the public. Under the Act, the Director of
OMB has oversight authority for
information collection activities. The
Act authorizes the Director of OMB to
promulgate necessary rules, regulations,
or procedures (44 U.S.C. 3518).

OMB regulations published at 5 CFR
1320.4(a) and 1320.7(f)(2) require
publication of these control numbers in

the Federal Register for inclusion in the
CFR.

In accordance with the applicable
OMB regulations, the Secretary
publishes OMB control numbers in this
document for certain sections of
regulations promulgated prior to OMB's
publication of regulations implementing
the Paperwork Reduction Act of 1980.

The Department has determined that
some sections of final regulations listed
as subject to OMB approval do not
require review under the Paperwork
Reduction Act of 1980. These sections
became effective at the same time as the
other regulations with which they were
published. These sections include 34
CFR 628.32, Endowment Challenge
Grant Program, published on July 12,
1984 (49 FR 28520); 34 CFR 690.72, Pell
Grant Program, published on March 15,
1985 (50 FR 10710); and 34 CFR 706.21
and 706.22, Regional Educational
Laboratories and Research and
Development Centers Program: General
Provisions, published on July 23, 1984 at
(49 FR 29748).

Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations established in the
order.

Waiver of Proposed Rulemaking

In accordance with section
431(b)(2)(A) of the General Education
Provisions Act (20 U.S.C. 1232(b)(2)(A))
and the Administrative Procedure Act (5
U.S.C. 551 et seq.), it is the practice of
the Secretary to offer interested parties
the opportunity to comment on proposed
regulations. However, the publication of
OMB control numbers is purely
technical and does not establish
substantive policy. Therefore, the
Secretary has determined, under 5
U.S.C. 553(b)(B), that proposed
rulemaking on these regulations is
unnecessary and contrary to the public
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interest and that a delayed effective
date is not required under 5 U.S.C.
553(d)(3).

List of Subjects
34 CFR Part 74

Administrative practice and
procedure, Grant programs—education,
Grants administration,

34 CFR Part 75

Grant programs—education, Grants
administration.

34 CFR Part 76

Crant programs—education, Grants
administration, Intergovernmental
relations, State-administered programs.

34 CFR Part 80

Accounting, Administrative practice
and procedure, Grants administration,
Insurance, Reporting and recordkeeping
requirements.

34 CFR Part 100

Administrative practice and
procedure, Civil rights.

34 CFR Part 200

Education of disadvantaged,
Education of handicapped, Elementary
and secondary education, Juvenile
delinquency, Migrant labor.

34 CFR Part 222

Education of handicapped,
Elementary and secondary education,
Federally affected areas, Grant
programs—education.

34 CFR Part 241

Education, Educational study
programs, Elementary and secondary
education, Grant programs—education,
Law.

34 CFR Parts 251, 253, 254, 255, and 256
Elementary and secondary, Grant

programs—Indians, Indians—education.

34 CFR Part 257

Grants programs—Indians, Indians—
education, Teachers.

34 CFR Part 258

Adult education, grant programs—
Indians, Indians—education.

34 CFR Part 263

Business and industry, Colleges and
universities, Indians—education,

Scholarships and fellowships, Teachers.

34 CFR Part 298
Administrative practice and
procedure, Elementary and secondary

education, Grant programs—education,
State-administered programs.

34 CFR Part 300

Education of handicapped, Grant
programs—education.
34 CFR Part 302

Education of handicapped,
Elementary and secondary education,
Crants programs—education.

34 CFR Part 307

Education of handicapped,
Government contracts, Grant
programs—education,

34 CFR Part 309

Education of handicapped, Grant
programs—education.

34 CFR Port 315

Education of handicapped,
Education—research, Grant programs—
education, Teachers.

34 CFR Part 324

Education of handicapped, Grant
programs—education, Scholarships and
fellowships, Teachers.

34 CFR Part 326

Education of handicapped,
Transitional services.

34 CFR Part 338

Adult education, Colleges and
universities, Education of handicapped.
Vocational education.

34 CFR Part 361

Administrative practice and
procedure, Grant programs—education,
Vocational rehabilitiation.

34 CFR Parts 366, 367, 369, 385, 386, 387.
388, 389, 390, and 396

Grant programs—education,
Vocational rehabilitation.

34 CFR Part 370

Reporting and recordkeeping
requirements, Vocational rehabilitation.

34 CFR Part 538

Bilingual education, Elementary and
secondary education, Grant programs—
education, Refugees.

34 CFR Part 600

Administrative practice and
procedure, Colleges and universities,

Reporting and recordkeeping
requirements.

34 CFR Part 607

Colleges and universities, Reporting
and recordkeeping requirements.

34 CFR Parts 624 and 626

Colleges and universities, Grant
programs—education.

34 CFR Part 628

Colleges and universities, Grant
programs—education.

34 CFR Part 637

Colleges and universities, Education
of disadvantaged, Grant programs—
education, Science and technology.

34 CFR Part 639

Colleges and universities, Grant
programs—education, Law.

34 CFR Part 643

Education of disadvantaged,
Education of handicapped, Grant
programs—education, Student aid.

34 CFR Part 644

Education of disadvantaged. Grant
programs—education, Student aid.

34 CFR Part 649

Colleges and universities, Grant
programs—education, Mineral
resources, Scholarships and fellowships.

34 CFR Part 650

Colleges and universities,
Scholarships and fellowships.

34 CFR Part 653

Grant programs—education, State-
administered programs, Student aid.

34 CFR Part 656

Colleges and universities, Cultural
exchange programs, Grant programs—
education, Scholarships and fellowships.

34 CFR Part 657

Colleges and universities, Foreign
languages, Scholarships and
fellowships.

34 CFR Part 668

Administrative practice and
procedure, Colleges and universities,
Loan programs—education, Grant
programs—education, Student aid.

34 CFR Part 674

Loan programs—education, Student
aid.
34 CFR Part 675

Colleges and universilies,
Employment, Grant programs—
education, Student aid.

34 CFR Part 676

Grant programs—education, Student
aid.

34 CFR Part 682

Administrative practice and
procedure, Loan programs—education;
Vocational education.
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34 CFR Part 690

Administrative practice and
procedure, Education of disadvantaged,
Grant programs—education, Student
aid.

34 CFR Part 745

Grant programs—education, Sex
discrimination.

34 CFR Part 755
Grant programs—education,

Reporting and recordkeeping
requirements.

34 CFR Part 762
Educational research, Fellowships.
34 CFR Part 769

Colleges and universities, Elementary
and secondary education, Grant
programs—education.

34 CFR Part 776

Colleges and universities, Grant
programs—education, Libraries, Student
aid.

34 CFR Part 777

Educational research, Grant
Programs—education, Libraries.

34 CFR Part 778

Colleges and universities, Grant
programs—education, Libraries,
Research.

34 CFR Part 779
Libraries.

34 CFR Part 787

Dissemination and educational
research.

34 CFR Part 790

Colleges and universities, Grant
programs—education, Teachers.

{44 U.S.C. 3501-3520; 5 CFR Part 1320)
Dated: November 30, 1988.

Lauro F, Cavazos,

Secretary of Education.

(Catalog of Federal Domestic Assistance
does not apply)

The Secretary amends Parts 74, 75, 76,
80, 100, 200, 222, 241, 251, 253, 254, 255,
256, 257, 258, 263, 298, 300, 302, 307, 309,
315, 324, 326, 338, 361, 368, 367, 369, 370,
385, 386, 387, 388, 389, 390, 396, 538, 600,
607, 624, 6286, 628, 637, 639, 643, 644, 649,
650, 653, 656, 657, 668, 874, 675, 676, 682,
690, 745, 755, 769, 776, 777, 778, 779, 787,
and 790 of Title 34 of the Code of
Federal Regulations as follows:

PART 74—ADMINISTRATION OF
GRANTS

1. The authority citation for Part 74
continues to read as follows:

Authority: 20 U.S.C. 3474; OMB Circular A=
110, unless otherwise noted.

§8§75.61,74.73, 74.74, 74.75, 74.76, 74.82,
and 74,140 [Amended]

2, Sections 74.61, 74.73, 74.74, 74.75,
74.78, 74.82, and 74.140 are amended by
adding “(Approved by the Office of
Management and Budget under control
number 1880-0513)" following each
section.

PART 75—DIRECT GRANT
PROGRAMS

3. The authority citation for Part 75
continues to read as follows:

Authority: 20 U.S.C, 1221e-3(a)(1), uniess
otherwise noted.

§§75.107, 75.108, 75.118, 75.119, 75.210,
75.261, 75.720, 75.730, and 75.732
[Amended]

4. Sections 75.107, 75.108, 75.118,
75,119, 75.210, 75.261, 75.720, 75.730, and
75.732 are amended by adding
“{Approved by the Office of
Management and Budget under control
number 1880-0513)" following each
section.

PART 76—STATE-ADMINISTERED
PROGRAMS

5. The authority citation for Part 76
continues to read as follows:

Authority: 20 U.S.C. 1221e-3(a)(1), unless
otherwise noted.

§5§ 76.131, 76.301, 76.302, 76.720, 76.730,
76.771,76.780, and 76.781 [Amended]

6. Sections 76.131, 76.301, 76.302,
76.720, 76.730, 76.771, 76.780, and 78.781
are amended by adding “(Approved by
the Office of Management and Budget
under control number 1880-0513)"
following each section,

PART 80—UNIFORM ADMINISTRATIVE
REQUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE AND LOCAL GOVERNMENTS

7. The authority citation for Part 80
continues to read as follows:

Authority: 20 U.S.C. 3474; OMB Circular A~
102, unless otherwise noted.

§§ 80.10, 80.20, 80.24, 80.30, 80.32, 80.38,
80.40, 80.41, 80.42 and 80.50 [Amended]
8. Sections 80.10, 80.20, 80.24, 80.30,
80.32, 80.36, 80.40, 80.41, 80.42 and 80.50
are amended by adding “(Approved by
the Office of Management and Budget
under control number 1880-0517)"

following each section.

PART 100—NONDISCRIMINATION
UNDER PROGRAMS RECEIVING
FEDERAL ASSISTANCE THROUGH
THE DEPARTMENT OF EDUCATION
EFFECTUATION OF TITLE VI OF THE
CIVIL RIGHTS ACT OF 1964

9. The authority citation for Part 100
continues to read as follows:

Authority: Sec. 802, 78 Stat. 252; 42 U.S.C.
2000d-1, unless otherwise noted.

§ 100.6 [Amended]

10. Section 100.6 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1870-0500)" following the
section.

PART 200—FINANCIAL ASSISTANCE
TO LOCAL EDUCATIONAL AGENCIES
TO MEET SPECIAL EDUCATIONAL
NEEDS OF DISADVANTAGED
CHILDREN

11. The authority citation for Part 200
continues to read as follows:

Authority: Secs. 552-559, 591-596 of the
Education Consolidation and Improvement
Act of 1981, 20 U.S.C. 3801-3808, 3871-38786,
unless otherwise noted.

§200.13 [Amended]

12, Section 200.13 is amended by
adding "(Approved by the Office of
Management and Budget under control
number 1810-0504)" following the
section.

PART 222—ASSISTANCE FOR LOCAL
EDUCATIONAL AGENCIES IN AREAS
AFFECTED BY FEDERAL ACTIVITIES
AND ARRANGEMENTS FOR
EDUCATION OF CHILDREN WHERE
LOCAL EDUCATIONAL AGENCIES
CANNOT PROVIDE SUITABLE FREE
PUBLIC EDUCATION

13. The authority citation for Part 222
continues to read as follows:

Authority: 20 U.S.C. 236-244, uniess
otherwise noted.

§§ 222.22, 222.23, 222.25 and 222.40
[Amended]

14, Sections 222.22, 222.23, 222.25 and
222,40 are amended by adding
“(Approved by the Office of
Management and Budget under control
number 1880-0036)" following each
section.

PART 241—LAW-RELATED
EDUCATION PROGRAM

15. The authority citation for Part 241
is revised to read as follows:

Authority: 20 U.S.C. 3851, unless otherwise
noted.
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§§ 241.30 and 241.31 [Amended)

16. Sections 241.30 and 241.31 are
amended by adding "(Approved by the
Office of Management and Budget under
control number 1880-0507)" following
each section.

PART 251—FORMULA GRANTS—
LOCAL EDUCATIONAL AGENCIES

17. The authority citation for Part 251
continues to read as follows:

Authority: 20 U.S.C. 2601-2606. unless
otherwise noted.

§251.41 [Amended]

18. Section 251.41 is amended by
adding "(Approved by the Office of
Management and Budget under control
number 1810-0021)" following the
section.

PART 253—INDIAN CONTROLLED
SCHOOLS—ENRICHMENT PROJECTS

19. The authority citation for Part 253
continues to read as follows:

Authority: Title IV, Part A, Pub. L. 92-318
(the Indian Education Act), 88 Stat. 334, as
amended (20 U.S.C. 241bb(b)), unless
otherwise noted.

§253.31 [Amended]

20. Section 253.31 is amended by
adding “{Approved by the Office of
Management and Budget under control
number 1810-0021)" following the
section.

PART 254—EDUCATIONAL SERVICES
FOR INDIAN CHILDREN

21. The authority citation for Part 254
continues to read as follows:

Authority: Title IV, Part B, Pub. L. 92-318
(the Indian Education Act), 86 Stat. 339, as
amended (20 U.S.C. 3385(a), (c)). unless
otherwise noted.

§254.32 [Amended)

22, Section 254.32 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1810-0021)" following the
section,

PART 255—PLANNING, PILOT, AND
DEMONSTRATION PROJECTS FOR
INDIAN CHILDREN

23. The authority citation for Part 255
continues to read as follows:

Authority: Title IV, Part B, Pub. L. 92-318
{the Indian Education Act), 86 Stal. 339, as
amended (20 U.S.€. 3385(a), (b)) unless
otherwise noted.

§§ 255.32, 255.33 and 255.34 [Amended|

24. Sections 225.32, 255.33. and 255.34
are amended by adding “(Approved by
the Office of Management and Budget

under control number 1810-0021)"
following each section.

PART 256—EDUCATIONAL
PERSONNEL DEVELOPMENT

23. The authority citation for Part 255
continues to read as follows:

Authority: Title IV, Part B, Pub. L. 92-318,
86 Stat. 339, as amended (20 U.S.C. 3385); and
the Indian Education Act, Section 422, as
amended (20 U.S.C. 3385z), unless otherwise
noted.

§256.32 [Amended]

28. Section 256.32 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1810-0021)" following the
section.

PART 257—EDUCATIONAL SERVICES
FOR INDIAN ADULTS

27. The autherity citation for Part 257
continues to read as follows:

Authority: Title IV, Part C, Pub. L. 92-318
(The Indian Education Act), 86 Stat. 342, as
amended (20 11.S.C. 1211a), unless otherwise
noted.

§257.31 [Amended]

28. Section 257.31 is amended by
adding "(Approved by the Office of
Management and Budget under control
number 1810-0021)" following the
section.

PART 258—PLANNING, PILOT, AND
DEMONSTRATION PROJECTS FOR
INDIAN ADULTS

29. The authority citation for Part 258
continues to read as follows:

Authority: Title IV, Part C, Pub. L. 92-518
(the Indian Education Act), 86 Stat. 342, as
amended (20 L1.S.C. 1211a]. unless otherwise
noted.

§§ 258.32, 258.33 and 258.34 [Amended]

30. Sections 258.32, 258.33, and 258.34
are amended by adding “(Approved by
the Office of Management and Budget
under control number 1810-0021)"
following each section.

PART 263—INDIAN FELLOWSHIP
PROGRAM

31. The authority citation for Part 263
continues to read as follows:
Authority: Sec. 423, Indian Education Act,

as amended (20 U.S.C. 3385b), unless
otherwise noted.

§§ 263.12 and 263.23 [Amended]

32. Sections 263.12 and 263.23 are
amended by adding “{Approved by the
Office of Management and Budget under
control number 1810-0020)" following
each section.

PART 228—CHAPTER 2 OF THE
EDUCATION CONSOLIDATION AND
IMPROVEMENT ACT OF 1881

33. The authority citation for Part 298
continues to read as follows:

Authority: Secs. 561-596 of the Education
Consolidation and Improvement Act of 1981,
20 U.S.C. 3811-3876, unless otherwise noted.

§298.4 [Amended]

34, Section 298.4 is amended by
adding “(Approved by the Office of
Management and Budget under contral
number 1810-0053)" following the
section.

PART 300—ASSISTANCE TO STATES
FOR EDUCATION OF HANDICAPPED
CHILDREN :

35. The authority citation for Part 300
continues to read as follows:

Authority: 20 U.S.C. 1411-1420, unless
otherwise noted.

§§ 300.121 through 300.134, 300.136
through 300.141, 300.144, 300.146, 300,148
through 300.151, 300.380 through 300.385,
300.387 and 300.754 [Amended]

36. Sections 300.121, 300.122, 300.123,
300.124, 300,125, 300.126, 300.127, 300.128,
300.129, 300.130, 300.131, 300.132, 300.133,
300.134, 300.136, 300.137, 300:138, 300.139,
300.140, 300.141, 300.144, 300.146, 300.148,
300.149, 300.150, 300.151, 300.380, 300.381,
300.382, 300.383, 300.384, 300.385, 300.387.
and 300.754 are amended by adding
“(Approved by the Office of
Management and Budget under control
number 1820-0030)" following each
section.

§ 300.507 [Amended)

37. Section 300.507 is amended by
adding "(Approved by the Office of
Management and Budget under control
number 1820-0509)" following the
section.

PART 302—STATE OPERATED
PROGRAMS FOR HANDICAPPED
CHILDREN

38. The authority citation for Part 302
is revised to read as follows:

Authority: 20 US.C. 241c-1, unless
otherwise noted.

§§ 302.21 and 302.30 [Amended]

39. Sections 302.21 and 302.30 are
amended by adding "'(Approved by the
Office of Management and Budget under
control number 1820-0510)" following
each section.

§302.25 [Amended]

40. Section 302.25 is amended by
adding "(Approved by the Office of
Management and Budget under control
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number 1820-0513)" following the
section.

PART 307—SERVICES FOR DEAF-
BLIND CHILDREN AND YOUTH

41. The authority citation for Part 307
continues to read as follows:
Authority: Sec. 622 of the Education of the

Handicapped Act (20 U.S.C. 1422), unless
otherwise noted.

§§ 307.31 and 307.40 [Amended]

42. Sections 307. 31 and 307.40 are
amended by adding “(Approved by the
Office of Management and Budget under
control number 1820-0028)" following
each section.

PART 309—HANDICAPPED
CHILDREN’S EARLY EDUCATION
PROGRAM

43. The authority citation for Part 309
continues to read as follows:

Authority: 20 U.S.C. 1423, unless otherwise
noted.

§309.21 [Amended)

44, Section 309.21 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1820-0028)" following the
section.

PART 315—PROGRAM FOR
SEVERELY HANDICAPPED CHILDREN

45. The authority citation for Part 315
continues to read as follows:

Authority: 20 U.S.C. 1424,

§§315.32 and 315.33 [Amended]

46. Sections 315.32 and 315.33 are
amended by adding “(Approved by the
Office of Management and Budget under
control number 1820-0028)" following
each section.

PART 324—RESEARCH IN
EDUCATION OF THE HANDICAPPED
PROGRAM

47. The authority citation for Part 324
is revised to read as follows:

Authority: 20 U.S.C. 1414-1444, unless
otherwise noted.

§§ 324.31 and 324.32 [Amended]

48. Sections 324.31 and 324.32 are
amended by adding “(Approved by
Office of Management and Budget under
control number 1820-0028)" following
each section.

PART 326—SECONDARY EDUCATION
AND TRANSITIONAL SERVICES FOR
HANDICAPPED YOUTH PROGRAM

49. The authority citation for Part 326
continues to read as follows:

Authority: 20 U.S.C. 1425, unless otherwise
noted.

§§ 326,32 and 326.33 [Amended]

50. Sections 328.32 and 326.33 are
amended by adding “(Approved by
Office of Management and Budget under
control number 1820-0028)" following
each section.

PART 338—POSTSECONDARY
EDUCATION PROGRAMS FOR
HANDICAPPED PERSONS

51. The authority citation for Part 338
continues to read as follows:

Authority: 20 U.S.C. 1424a, unless
otherwise noted.

§338.31 [Amended]

52. Section 338.31 is amended by
adding “Approved by the Office of
Management and Budget under control
number 1820-0028)" following the
section.

PART 361—THE STATE VOCATIONAL
REHABILITATION SERVICES
PROGRAM

53. The authority citation for Part 361
continues to read as follows:

Authority: 20 U.S.C. 711(c), unless
otherwise noted.

§§ 361.2, 361.17, 361.18, 361.36, 361.39,
361.40, 361.41, and 361.48 [Amended]

54. Sections 361.2, 361.17, 361.18,
361.36, 361.39, 361.40, 361.41, and 361.48
are amended by adding “(Approved by
the Office of Management and Budget
under control number (1820-0500)"
following each section.

PART 366—CENTERS FOR
INDEPENDENT LIVING

55. The authority citation for Part 366
continues to read as follows:

Authority: 28 U.S.C. 711(c), and 796{e),
unless otherwise noted.

§§ 366.20 and 366.31 [Amended]

56. Sections 366.20 and 366.31 are
amended by adding “(Approved by the
Office of Management and Budget under
control number 1820-0018)" following
each section.

PART 367—INDEPENDENT LIVING
SERVICES FOR OLDER BLIND
INDIVIDUALS

57. The authority citation for Part 367
continues to read as follows:

Authority: 29 U.S.C. 796f, unless otherwise
noted.
§§ 367.20 and 367.21 [Amended]

58. Sections 367.20 and 367.21 are
amended by adding "(Approved by the

Office of Management and Budget under
control number 1820-0018)" following
each section.

PART 369—VOCATIONAL
REHABILITATION SERVICE
PROJECTS

59. The authority citation for Part 369
continues to read as follows:
Authority: 29 U.S.C. 711(c), 732, 750, 775,

777(a)(1), 777(a)(3), 777(b), 777f, and 795g,
unless otherwise noted.

§369.31 [Amended]

60. Section 369.31 is amended by
adding “{Approved by the Office of
Management and Budget under control
number 1820-0018)" following the
section.

PART 370—CLIENT ASSISTANCE
PROGRAM

61. The authority citation for Part 370
is revised to read as follows:

Authority: 29 U.S.C. 732, unless otherwise
noted.

§370.44 [Amended]

62. Section 370.44 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1820-0528)" following the
section.

PART 385—REHABILITATION
TRAINING

63. The authority citation for Part 385
continues to read as follows:

Authority: 29 U.S.C. 711(c), 744, and 776,
unless otherwise noted.

64. Section 385.32 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1820-0018)" following the
section.

PART 386—REHABILITATION
TRAINING: REHABILITATION LONG-
TERM TRAINING

65. The authority citation for Part 386
continues to read as follows:

Authority: 29 U.S.C. 711(c) and 774, unless
otherwise noted.

§386.30 [Amended]

66. Section 386.30 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1820-0018)" following the
section.

PART 387—EXPERIMENTAL AND
INNOVATIVE TRAINING

87. The authority citation for Part 387
continues to read as follows:
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Authority: 29 U.S.C. 711(c) and 774, unless
otherwise noted.

§387.30 [Amended]

68, Section 387.30 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1820-0018)" following the
section.

PART 388—STATE VOCATIONAL
REHABILIATATION UNIT IN-SERVICE
TRAINING

69. The authority citation for Part 388
continues to read as follows:

Autherity: 20 U.S.C. 711(c) and 774, unless
otherwise noted.

§388.30 [Amended] »

70. Section 388.30 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1820-0018)" following the
section.

PART 389—REHABILITATION
CONTINUING EDUCATION PROGRAMS

71. The authority citation for Part 389
continues to read as follows:

Authority: 20 U.S.C. 711(c) and 774, unless
otherwise noted.

§389.30 [Amended]

72. Section 389.30 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1820-0018)" following the
section.

PART 390—REHABILITATION SHORT-
TERM TRAINING

73. The authority citation for Part 390
continues to read as follows:

Authority: 20 U.S.C. 711(c) and 774, unless
otherwise noted.

§390.30 [Amended]

74. Section 390.30 is amended by
adding the authority citation
“(Authority: 29 U.S.C, 711(c) and 774)"
following the section and adding
“(Approved by the Office of
Management and Budget under control
number 1820-0018)".

PART 396—TRAINING OF
INTERPRETERS FOR DEAF
INDIVIDUALS

75. The authority citation for Part 396
continues to read as follows:

Authority: Sec. 304{d) of the Rehabilitation
Act of 1973, as amended by Pub, L. 95-602, 92

Stat. 2970 (29 U.S.C. 774(d)), unless otherwise
noted.

§§396.20 and 396.30 [Amended]

76. Sections 396.20 and 396.30 are
amended by adding “(Approved by the

Office of Mangement and Budget under
control number 1820-0018)" following
each section.

PART 538—TRANSITION PROGRAM
FOR REFUGEE CHILDREN

77. The authority citation for Part 538
continues to read as follows:

Authority: Immigration and Nationality
Act, as amended by the Refugee Act of 1980,
Pub. L. 96-212, 8 U.S.C. 1522{d), unless
otherwise noted.

§538.20 [Amended]

78. Section 538.20 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1885-0503)" following the
section.

PART 600—INSTITUTIONAL
ELIGIBILITY UNDER THE HIGHER
EDUCATION ACT OF 1965, AS
AMENDED

79. The authority citation for Part 600
continues to read as follows:

Authority: 20 U.S.C. 1085 (a}, (b), and (e),
1088 (b) and (c}), 1084{c)(3). and 1141 (a),
unless otherwise noted.

§§600.8, 600.10, 600.20, 600.30 and 600.31
[Amended]

80. Sections 600.8, 600,10, 600.20,
600.30, and 600.31 are amended by
adding "(Approved by the Office of
Management and Budget under control
number 1840-0098)" following each
section.

PART 607—STRENGTHENING
INSTITUTIONS PROGRAM

81. The authority citation for Part 607
continues to read as follows:

Authority: 20 U.S.C. 10571058, 1066-1069f,
unless otherwise noted.

§607.8 [Amended]

82. Section 607.8 is amended by
adding "(Approved by the Office of
Management and Budget under control
number 1840-0114)" following the
section.

PART 624—INSTITUTIONAL AID
PROGRAMS—GENERAL PROVISIONS

83. The authority citation for Part 624
continues to read as follows:

Authority: 20 U.S.C. 1051-1069¢, unless
otherwise noted.

§624.21 [Amended]

84, Section 624.21 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1840-0592)" following the
section.

PART 626—SPECIAL NEEDS
PROGRAM

85. The authority citation for Part 626
continues to read as follows:

Authority: Secs. 321-324 and 341-347 of
Title 11T of the Higher Education Act of 1965
(20 U.S.C. 1060-1063 and 1066-1069c). unless
otherwise noted.

§626.21 [Amended]

86. Section 626.21 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1840-0593)" following the
section.

PART 628—ENDOWMENT
CHALLENGE GRANT PROGRAM

87. The authority citation for Part 628
continues to read as follows:

Authority: 20 U.S.C. 1085a, unless
otherwise noted.

§§628.41and 628.47 [Amended]

88. Sections 628.41 and 628.47 are
amended by adding “(Approved by the
Office of Management and Budget under
control number 1840-0564)" following
each section.

PART 637—MINORITY SCIENCE
IMPROVEMENT PROGRAM

89. The authority citation for Part 637
continues to read as follows:

Authority: 20 U.S.C, 1135b-1135b-3, 1185d~
1135d-8, unless otherwise noted.

§637.32 [Amended]

90. Section 637.32 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1840-0109)" following the
section.

PART 639—LAW SCHOOL CLINICAL
EXPERIENCE PROGRAM

91. The authority citation for Part 639
continues to read as follows:

Autherity; 20 U.S.C. 11345-1134t, unless
otherwise noted.

§639.31 [Amended]

92. Section 639.31 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1840-0041)" following the
section.

PART 643—TALENT SEARCH
PROGRAM

93. The authority citation for Part 643
continues to read as follows:

Authority: 20 U.S.C. 1070d-1, unless
otherwise noted.
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§§643.31 and 643.32 [Amended]
94. Sections 643.31 and 643.32 are

amended by adding “(Approved by the

Office of Management and Budget under

control number 1840-0549)" following
each section.

PART 644—EDUCATIONAL
OPPORTUNITY CENTERS PROGRAM

95. The authority citation for Part 644
continues to read as follows:

Authority: 20 U.S.C. 1070d-1c.

§644.31 [Amended]

96. Section 644.31 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1840-0065)" following the
secfion.

PART 649—PATRICIA ROBERTS
HARRIS FELLOWSHIPS PROGRAM

97. The authority citation for Part 649
continues to read as follows:

Authority: 20 U.S.C. 1134d to 1134, unless
otherwise noted.

§649.12 [Amended]

98, Section 649.12 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1840-0508)" following the
section.

§649.13 [Amended]

99, Section 649.13 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1840-0509)" following the
section.

PART 650—NATIONAL GRADUATE
FELLOWS PROGRAM

100. The authority citation for Part 650
continues to read as follows:

Authority: 20 U.8.C. 1134¢h-1134k, unless
otherwise noted.

§650.44 [Amended]

101. Section 650.44 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1840-0562)" following the
section.

PART 653—PAUL DOUGLAS TEACHER
SCHOLARSHIP PROGRAM

102. The authority citation for Part 653
continues {o read as follows:

Authority: 20 U.S.C. 1111-1111h, unless
otherwise notad.

§653.21 [Amended]

103. Section 653.21 is amended by
adding “(Approved by the Office of
Management and Budget under control

number 1840-0595)"" following the
section.

PART 656—NATIONAL RESOURCE
CENTERS PROGRAM FOR FOREIGN
LANGUAGE AND AREA STUDIES OR
FOREIGN LANGUAGE AND
INTERNATIONAL STUDIES

104. The authority citation for Part 656
continues to read as follows:

Authority: 20 U.S.C. 1122, unless otherwise
noted.

§§ 656.21 and 656.22 [Amended]

105. Sections 656.21 and 656.22 are
amended by adding “(Approved by the
Office of Management and Budget under
control number 1840-0068)" following
each section.

PART 657—FOREIGN LANGUAGE AND
AREA STUDIES FELLOWSHIPS
PROGRAM

106. The authority citation for Part 657
continues to read as follows:

Authority: 20 U.S.C. 1122, unless otherwise
noted.

§§657.3 and 657.21 [Amended]

107. Sections 657.3 and 857.21 are
amended by adding “(Approved by the
Office of Management and Budget under
control number 1840-0068)" following
each section.

PART 668—STUDENT ASSISTANCE
GENERAL PROVISIONS

108. The authority cilation for Part 668
continues to read as follows:

Authurity: 20 U.5.C. 1085, 1088, 1091, 1092,
1094 and 1141, unless otherwise noted.

§§ 668.8, 668.13, 668.14, 668.15, 668.17,
668.22, 668.23, 668.32, 668.33, 668.34,
668.35, and 668.96 [Amended]

109.-Sections 668.8, 668.13, £68.14,
668.15, 668.17, 668.22, 668.23, £68.32,
668.33, 668.34, 668.35, and 668.96 are
amended by adding “(Approved by the
Office of Management and Budget under
control number 1840-0537)" following
for each section.

PART 674—PERKINS LOAN PROGRAM

110. The authority citation for Part 674
continues to read as follows:

Authority: 20 U.S.C. 1087aa~1087hh and 20
U.S.C. 421-429, unless otherwise noted.

§§ 674.8, 674.10, 674.16, 674.19, 674.20,
674.31, 674.34, 674.35, 674.37, 674.38,
674.52, and 674.58 [Amended]

111. Sections 674.8, 674.10, 674.16,
674.19, 674.20, 874.31, 674.34, 674.35,
674,37, 674.38, 674.52, and 674.58 are
amended by adding "(Approved by the
Office of Management and Budget under

control number 1840-0535)" following
each section.

§§ 674.42, 674.43, 674.45, 674.48, 674.49,
and 674.50 [Amended]

112. Sections 674.42, 674.43, 67445,
674.48, 674.49, and 674.50 are amended
by adding “(Approved by the Office of
Management and Budget under control
number 1840-0581)" following each
section.

PART 675—COLLEGE WORK-STUDY
AND JOB LOCATION AND
DEVELOPMENT PROGRAMS

113. The autherity citation for Part 675
is revised to read as follows:

Authority: 42 U.S.C. 2751-2756a, unless
otherwise noted.

§§ 675.10, 675.16, 675.19, 675.20, 675.27,
675.34, and 675.35 [Amended]

114. Sections 675.10, 675.16, 675.19,
675.20, 675.27, 675.34, and 675.35 are
amended by adding “(Approved by the
Office of Management and Budget under
control number 1840-0535)" following
each section.

PART 676—SUPPLEMENTAL
EDUCATIONAL OPPORTUNITY GRANT
PROGRAM

115. The authority citation for Part 676
continues to read as follows:

Authorily: 20 U.S.C. 1070b-107b-3, unless
otherwise noted.

§§676.16 and 676.19 [Amended]

118. Sections 676.16 and 676.19 are
amended by adding “(Approved by the
Office of Management and Budget under
control number 1840-0535)" following
each section.

PART 682—GUARANTEED STUDENT
LOAN AND PLUS PROGRAMS

117. The authority citation for Part 682
continues to read as follows:

Authority: 20 U.S.C. 1071 to 1087-2, unless
otherwise noted.
§682.301 [Amended]

118. Section 682.301 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1840-0110)" following the
section.

PART 690—PELL GRANT PROGRAM

119. The authority citation for Part 690
continues to read as follows:

Authority: 20 U.S.C. 1070a through 1070a-8,
unless otherwise noted.
§690.81 [Amended]

120. Section 690.81 is amended by
adding “(Approved by the Office of
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Management and Budget under control
number 1840-0536)" following the
section.

PART 745—WOMEN'S EDUCATIONAL
EQUITY ACT PROGRAM

121. The authority citation for Part 745
continues to read as follows:

Authority: 20 U.S.C. 3341-3348, unless
otherwise noted.

§§ 745.8 and 745.30 through 745.35
[Amended)

122, Sections 745.8, 745.30, 745.31,
745.32, 745.33, 745.34, and 745.35 are
amended by adding “(Approved by the
Office of Management and Budget under
control number 1810-0062)" following
each section.

PART 755—SECRETARY’S
DISCRETIONARY PROGRAM FOR
MATHEMATICS, SCIENCE, COMPUTER
LEARNING, AND CRITICAL FOREIGN
LANGUAGES

123. The authority citation for Part 755
continues to read as follows:

Authority: 20 U.S.C. 3872, unless otherwise
noted.

§§ 755.32 and 755.33 [Amended]

124, Sections 755.32 and 755.33 are
amended by adding "“(Approved by the
Office of Management and Budget under
control number 1880-0510)" following
each section.

PART 762—OFFICE OF EDUCATIONAL
RESEARCH AND IMPROVEMENT
FELLOWS PROGRAM

125. The authority citation for Part 762
continues to read as follows:

Authority: 20 U.S.C, 1221e, unless
otherwise noted.

§762.21 [Amended]

126. Section 762.21 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1850-0620)" following the
section.

PART 769—THE LIBRARY SERVICES
AND CONSTRUCTION ACT LIBRARY
LITERACY PROGRAM

127. The authority citation for Part 769
continues to read as follows:

Authority: 20 U.S.C. 351 &t seq., unless
otherwise noted.

§769.31 [Amended]

128. Section 769.31 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1850-0587)" following the
section.

PART 776—LIBRARY CAREER
TRAINING PROGRAM

129. The authority citation for Part 776
continues to read as follows:

Authority: 20 U.S.C. 1021, 1031, 1032, unless
otherwise noted.

§§ 776.10, 776.21, 776,22 and 776.23
[Amended]

130. Sections 776.10, 776.21, 776.22 and
776.23 are amended by adding
“(Approved by the Office of
Management and Budget under control
number 1850-0022)" following each
section.

PART 777—LIBRARY RESEARCH AND
DEMONSTRATION PROGRAM

131. The authority citation for Part 777
continues to read as follows:

Authority: 20 U.S.C. 1021 et seq., unless
otherwise noted.

§777.31 [Amended]

132. Section 777.31 is amended by
adding "(Approved by the Office of
Management and Budget under control
number 1850-0600}" following the
section.

PART 778—STRENGTHENING
RESEARCH LIBRARY RESOURCES

133. The authority citation for Part 778
continues to read as follows:

Authority: 20 U.S.C. 1021, 1041, 1042, unless
otherwise noted.

§§778.2,778.21 and 778.22 [Amended]

134. Sections 778.2, 778.21, and 778.22
are amended by adding "(Approved by
the Office of Management and Budget
under control number 1850-0054)"
following each section.

PART 779—COLLEGE LIBRARY
TECHNOLOGY AND COOPERATIVE
GRANTS PROGRAM

135. The authority citation for Part 779
continues to read as follows:

Authority: 20 U.S.C. 1021 and 1047, unless
otherwise noted.

§779.30 [Amended]

136. Section 779.30 is amended by
adding “(Approved by the Office of
Management and Budget under control
number 1850-0622)" following the
section.

PART 787—NATIONAL DIFFUSION
NETWORK: DISSEMINATION
PROJECTS

137. The authority citation for Part 787
continues to read as follows:

Authority: 20 U.S.C. 3851, unless otherwise
noted.

§787.10 [Amended]

138. Section 787.10 is amended by
adding "(Approved by the Office of
Management and Budget under control
number 1850-0086)" following the
section.

PART 790—TERRITORIAL TEACHER
TRAINING ASSISTANCE

139. The authority citation for Part 790
continues to read as follows:
Authority: Title XV, Part C, sec. 1525,

Education Amendments of 1978 (Pub. L. 95—
561), 92 Stat. 2379, unless otherwise noted.

§790.20 [Amended]

140. Section 790.20 is amended by
adding "(Approved by the Office of
Management and Budget under control
number 1850-0619)" following the
section.

[FR Doc. 88-27955 Filed 12-5-88; 8:45 am}
BILLING CODE 4000-01-#

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 796 and 7398
[OPTS-42079C; FRL-3487-5]

Technical Amendments to Certain
Chemical Fate and Health Effects Test
Guidelines

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is issuing technical
amendments to certain chemical fate
and health effects test guidelines used in
the testing of chemical substances under
section 4 of the Toxic Substances
Control Act. These amendments are
necessary to incorporate changes
resulting from comments by interested
parties on the regulations and to correct
specific editorial errors.

EFFECTIVE DATE: Effective on December
6, 1988.

FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Acting Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Room EB-44, 401 M
Street SW., Washington, DC 20460, (202)
554-1404. TDD: (202} 554-0551.
SUPPLEMENTARY INFORMATION: In the
Federal Register of September 20, 1985
(50 FR 39252), EPA issued as final
regulations test guidelines that were
previously available through the
National Technical Information Service
(NTIS). These guidelines are used in the
testing of chemicals designated for
priority testing by the Interagency
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Testing Committee under section 4 of
the Toxic Substances Control Act. These
regulations under 40 CFR Parts 798
through 798, were amended in the
Federal Register of May 20, 1987 (52 FR
19056).

These technical amendments
incorporate changes resulting from
comments from interested parties to
§ 798.2250 Dermal toxicity; § 798.2450
Inhalation toxicity; and § 798.2650 Oral
toxicity. Since the comments were
considered minor and nonsubstantive in
nature, the Agency finds no need for
detailed discussion of those comments
in the preamble, Specific editorial
amendments are also made in:

1. Sections 796.3140(b)(2)(i) (A) and
(C).

2. Sections 798.2250 (a), (e)(7), (9)(vi),
(10) (i) (A) and (B), (ii) (A) and (B},
(11)(ii) and (12) (iv) and (vi).

3. Sections 798.2450 (a), (b)(7),
(d)11)(i), (12)(ii), (13) (v) and (vi) and
(e)(13).

4. Sections 798.2650(b) (1) and 4),
Eg)((:)](ﬁi]- (9)(i) (A) and (B), (10)(ii) and

List of Subjects in 40 CFR Parts 796 and
798

Chemical fate, Health effects,
Chemicals, Environmental protection,
Hazardous substances, Laboratories.

Dated: November 28, 1988,
Victor J. Kimm,
Acting Assistant Administrator for Pesticides
and Toxic Substances.

Therefore, 40 CFR, Chapter I,
Subchapter R is amended as follows:

PART 796—{AMENDED]

1, In Part 796:
a, The authority citation continues to
read as follows:

Authority: 15 U.S.C. 2603,

b. Section 798.3140 is amended by
revising paragraphs (b)(2)(i) (A) and (C)
to read as follows:

§796.3140 Anaerobic blodegradability of
organic chemicals.

* * - .

(b] L

(2) \ B A

(i LA

(A) Prereduced medium is prepared
by adding 8 mL of stock solution S-1,
8 mL of S-2, and 40 mL of $-3 to
approximately 3,500 mL of deionized
water in a 4-L Florence or Erlenmeyer
flask. This medium is heated to a boil,
while being stirred with a magnetic stir
bar and sparged with oxygen (Oa)-free
nitrogen. The Oa-free nitrogen is
obtained by passing nitrogen gas
through a quartz cylinder filled with

copper filings heated to 400 °C.
Alternatively, commercial nitrogen free
of oxygen may be used.

(C) When the medium has cooled to 35
°C, the flask is removed from the ice
bath and the following components are
added: 4 mL of solution S—4; 20 mL of
solution $-5; 10.56 g sodium
bicarbonate; and 400 mL of sludge
inocullum. The final volume should be
approximately 4 L.

* * * - *

PART 798—[AMENDED]

2. In Part 798:
a. The authority citation continues to
read as follows:

Authority: 15 U,S.C. 2603.

b. Section 798.2250 is amended by
revising paragraphs (a); the introductory
text of (e)(7) and (9)(vi); 10(i) (A) and (B)
and (ii) (A) and (B); 11(ii); and (12) {iv)
and (vi) to read as follows:

§ 798.2250 Dermal toxicity.

(a) Purpose. In the assessment and
evaluation of the toxic characteristics of
a chemical, the determination of
subchronic dermal toxicity may be
carried out after initial information on
toxicity has been obtained by acute
testing. The subchronic dermal study
has been designed to permit the
determination of the no-observed-effect
level and toxic effects associated with
continuous or repeated exposure to a
test substance for a period of 90 days.
The test is not capable of determining
those effects that have a long latency
period for development (e.g.,
carcinogenicity and life shortening). It
provides information on health hazards
likely to arise from repeated exposure
by the dermal route over a limited
period of time. It will provide
information on target organs, the
possibilities of accumulation, and can be
of use in selecting dose levels for
chronic studies and for establishing
safety criteria for human exposure.

(e * k&

(7) Preparation of animal skin.

(9) LA S

(vi) At the end of the study period, all
survivors in the nonsatellite treatment
groups shall be sacrificed. Moribund
animals shall be removed and sacrificed
when noticed.

(10) LA B

(i) a0

(A) Certain hematology
determinations shall be carried out at
least two times during the test period on
all groups of animals including

concurrent controls: After 30 days of test
and just prior to terminal sacrifice at the
end of the test period. Hematology
determinations which are appropriate to
all studies: Hematocrit, hemoglobin
concentration, erythrocyte count, total
and differential leukocyte count, and a
measure of clotting potential such as
clotting time, prothrombin time,
thromboplastin time, or platelet count.

(B) Certain clinical biochemistry
determinations on blood should be
carried out at least two times during the
test period on all groups of animals
including concurrent controls: After 30
days of test and just prior to terminal
sacrifice at the end of the test period.
Clinical biochemistry test areas which
are considered appropriate to all
studies: Electrolyte balance,
carbohydrate metabolism, and liver and
kidney function. The selection of
specific tests will be influenced by
observations on the mode of action of
the substance. Suggested
determinations: Calcium, phosphorus,
chloride, sodium, potassium, fasting
glucose (with period of fasting
appropriate to the species), serum
glutamic pyruvic transaminase (now
known as serum alanine
aminotransferase), serum glutamic
oxaloacetic transaminase (now known
as serum aspartate aminotransferase),
ornithine decarboxylase, gamma
glutamyl transpeptidase, urea nitrogen,
albumen blood creatinine, total
bilirubin, and total serum protein
measurements. Other determinations
which may be necessary for an
adequate toxicological evaluation
include: Analyses of lipids, hormones,
acid/base balance, methemoglobin, and
cholinesterase activity. Additional
clinical biochemistry may be employed,
where necessary, to extend the
investigation of observed effects.

(ii) L

(A) Ophthalmological examination,
using an ophthalmoscope or equivalent
suitable equipment, ghall be made prior
to exposure to the test substance and at
the termination of the study.

(B) Urinalysis is not recommended on
a routine basis, but only when there is
an indication based on expected or
observed toxicity.

(11) * % »

(ii) The liver, kidneys, adrenals, brain,
and gonads shall be weighed wet, as
soon as possible after dissection, to
avoid drying. In addition, for the rodent,
the brain; for the non-rodent, the thyroid
with parathyroids also shall be weighed

wet,
- * * * .

(12) * * 2
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(iv) The tissues listed in parenthesis in
paragraph {e)(11){iii) of this section, if
indicated by signs of toxicity or
expected target organ involvement.

(vi) When a satellite group is used,
histopathology shall be performed on
tissues and organs identified as showing
effects in the treated groups.

» - - - -

c. Section 788.2450 is amended by
revising paragraphs (a); (b)(7); the
introductory text of (d) (11)(i), (12)(ii),
(13) (v) and (vi); and the introductory
text of (e)(3) to read as follows:

§ 798.2450 Inhalation toxicity.

(a) Purpase. In the assessment and
evaluation of the texic characteristics of
a gas, volatile substance, or aerosol/
particulate, determination of subchronic
inhalation toxicity may be carried out
after initial information on toxicily has
been obtained by acute testing. The
subchronic inhalation study has been
designed to permit the determination of
the no-observed-effect level and toxic
effects associated with continsous or
repeated exposure to a test substance
for a period of 90 days. The test is not
capable of determining those effects that
have a long latency period for
development {e.g., carcinogenicity and
life shortening). It provides information
on health hazards likely to arise from
repeated exposures by the inhalation
route over a limited period of time. It
will provide information on target
organs, the possibilities of accumulation,
and can be of use in selecting dose
levels for chronic studies and for
establishing safety criteria for human
exposure. Hazards of inhaled
substances are influenced by the
inherent toxicity and by physical factors
suctl; as volatility and particle size.

( ) LR BN

(7) Cumulative toxicity is the adverse
effects of repeated doses occuring as a
result of prolonged action on, or
increased concentration of the
administered test substance or its
metabolites in susceptible tissues.

(d] “

[‘11’ L

(i) The following examinations shall
be made on all animals of each sex in
each group:

(A) Certain hematology
determinations shall be carried out at
least two times during the test period on
all groups of animals including
concurrent controls: After 30 days of test
and just prior to terminal sacrifice at the
end of the test period. Hematology
determinations which are appropriate to
all studies: Hematocrit, hemoglebin

concentration, erythrocyte count, total
and differential leukocyte count, and a
measure of clotting potential such as
clotting time, prothrombin time,
thromboplastin time, or platelet count.

(B) Certain clinical biochemistry
determinations on blood should be
carried out at least two times during the
test period on all groups of animals
including concurrent contrals: After 80
days of test and just prior to terminal
sacrifice at the end of the test period.
Clinical biochemistry test areas which
are considered appropriate to all
studies: Electrolyte balance,
carbohydrate metabolism, and liver and
kidney function. The selection of
specific tests will be influenced by
observations on the mode of action of
the substance. Suggested
determinations: calcium, phosphorus,
chloride, sodium, potassium, fasting
glucose {with period of fasting
appropriate to the species), serum
glutamic-pyruvic transaminase, (now
known as serum alanine
aminotransferase}, serum glutamic-
oxaloacetic transaminase (now known
as serwn aspartate aminotransferase),
ornithine decarboxylase, gamma
glutamyl transpeptidase, urea nitrogen,
albumen, blood creatinine, total
bilirubin, and tetal serum protein
measurements. Other determinations
which may be necessary for an
adequate toxicological evaluation
include: Analyses of lipids, hormones,
acid/base balance, methemoglobin, and
cholinesterase activity. Additional
clinical biochemistry may be employed,
where necessary, to extend the
investigation of cbserved effects.

(12) LI AR

(ii) At least the liver, kidneys,
adrenals, brain, and gonads shall be
weighed wet, as soon as passible after
dissection te avoid drying. In addition,
for the rodent, the brain; for the non-
rodent, the thyroid with parathyroids
also shall be weighed wet.

(13) LA

(v) Lungs of animals (rodents) in the
low and intermediate dose groups shall
also be subjected to histopathological
examination, primarily for evidence of
infection since this provides a
convenient assessment of the state of
health of the animals.

(vi) When a satellite group is used,
histopathology shall be performed on
tissues and organs identified as showing
effects in the treated groups.

» - * - .

L A

(e)
(3) Test repart. In addition to the
reporting reguirements as specified

under EPA Good Laboratory Practice
Standards, 40 CFR Part 792, Subpart ],
the follewing specific information shall
be reported:

* - - - -

d. Section 798.2650 is amended by
revising paragraphs {b) (1) and (4);
(e)(8)(vii), (9){i) (A) and (B) and (10)(ii);
and the introductory text of {f)[3] to read
as follows:

§798.2650 Oral toxicity.

* - - »

[b) .-

{1) Subchrenic oral toxicity is the
adverse effects occurring as a result of
the repeated daily exposure of
experimental animals to a chemical by
the oral route for a part (approximately
10 percent) of a life span.

{4) Cumulative toxicity is the adverse
effects of repeated doses occurring as a
result of prolonged action on, or
increased concentration of, the
administered test substance or its
metabolites in susceptible tissue.

- » . * .

[e) LR

(8) LN

(vii) At the end of the 90-day period
all survivors in the nonsatellite
treatment groups shall be sacrificed.
Moribund animals shall be removed and
sacrificed when noticed.

(9] L

(i) * 0

(A) Certain hematology
determinations shall be carried out at
least two times during the test period on
all groups of animals including
concurrent controls: After 30 days of test
and just prior to terminal sacrifice at the
end of the test period. Hematology
determinations which are appropriate to
all studies: Hematocrit, hemoglobin
concentration, erythrocyte count, total
and differential leukocyte count, and a
measure of clotting potential such as
clotting time, prothrombin time,
thromboplastin time, or platelet count.

(B) Certain clinical biochemistry
determinations on blood should be
carried out at least two times during the
test period on all groups of animals
including concurrent controls: After 30
days of test and just prior to terminal
sacrifice at the end of the test period.
Clinical biochemistry test areas which
are considered appropriate to all
studies: Electrolyte balance,
carbohydrate metabolism, and liver and
kidney function. The selection of
specific tests will be influenced by
observations on the mode of action of
the suhstance. Suggested
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determinations: Calcium, phosphorus,
chloride, sodium, potassium, fasting
glucose (with period of fasting
appropriate to the species), serum
glutamic-pyruvic transaminase (now
known as serum alanine
aminotransferase), serum

glutamic oxaloacetic transaminase (now
known as serum aspartate
aminotransferase), ornithine
decarboxylase, gamma glutamyl
transpeptidase, urea nitrogen, albumen,
blood creatinine, total bilirubin, and
total serum protein measurements.
Other determinations which may be
necessary for an adequate toxicological
evaluation include: Analyses of lipids,
hormones, acid/base balance,
methemoglobin, and cholinesterase
activity. Additional clinical
biochemistry may be employed, where
necessary, to extend the investigation of
observed effects.

- - - L -

(10) .- w

(ii) At least the liver, kidneys,
adrenals, and gonads shall be weighed
wet, as soon as possible after dissection
to avoid drying. In addition, for the
rodent, the brain; for the non-rodent, the
thyroid with parathyroids also shall be
weighed wet,

* - * - -

(n * N

(3) Test report. In addition to the
reporting requirements as specified
under EPA Good Laboratory Practice
Standards, 40 CFR Part 792, Subpart J,
the following specific information shall
be reported:

~ - - » *
[FR Doc. 88-28034 Filed 12-5-88; 8:45 am)
BILLING CODE 8560-50-M

o —

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
43 CFR Public Land Order 6690

[AK-932-09-4214~10; AA-5671]

Partial Revocation of Public Land
Order No. 960 for Selection of Land by
the State of Alaska; Alaska

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order revokes a public
land order (PLO) insofar as it affects
7.30 acres of public land withdrawn for
the Federal Aviation Administration for
inclusion into Air Navigation Site No. 4.

The land is no longer needed for the
purpose for which it was withdrawn.
This action makes the land available for
selection by the State of Alaska, if such
land is otherwise available, If not
selected by the State, the land will be
subject to the terms and conditions of
PLO No. 5186, and will remain closed to
location for metalliferous minerals until
a further opening order is published.

EFFECTIVE DATE: December 6, 1988.

FOR FURTHER INFORMATION CONTACT:
Sandra C. Thomas, BLM State Office,
701 C Street, Box 13, Anchorage, Alaska
99513, 907-271-3342.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751;
43 U.S.C. 1714, and by section 17(d)(1) of
the Alaska Native Claims Settlement
Act of December 18, 1971, 85 Stat. 708
and 709; 43 U.S.C. 1616(d)(1), it is
ordered as follows:

1. Public Land Order No. 960 is hereby
revoked insofar as it affects the
following described land:

Copper River Meridian
T. 31 8, R. 59 E,, partially surveyed,
Sec. 2,lots 7, 8,9, and 17.

The area described contains approximately
7.30 acreas.

2. Subject to valid existing rights, the
land described above is hereby opened
to selection by the State of Alaska under
either the Alaska Statehood Act of July
7, 1958, 72 Stat. 339, et seq.; 48 U,S.C.
prec. 21, or section 906(b) of the Alaska
National Interest Lands Conservation
Act of December 2, 1980, 94 Stat. 2371,
2437-2438; 43 U.S.C. 1635.

3. As provided by section 6(g) of the
Alaska Statehood Act, the State of
Alaska is provided a preference right of
selection for the land described above,
for a period of ninety-one (91) days from
the date of publication of this order, if
the land is otherwise available. Any of
the land described herein that is not
selected by the State of Alaska will be
subject to the terms and conditions of
PLO No. 5186, and any other withdrawal
of record, and shall remain closed to
location for metalliferous mining until a
further opening order is published.

J. Steven Griles,
Assistant Secretary of the Interior.
November 28, 1988,

[FR Doc. 88-27993 Filed 12-5-88; 8:45 am]
BILLING CODE 4310-JA-M

NATIONAL TRANSPORTATION
SAFETY BOARD

49 CFR Part 840
Rules Pertaining to Notification of
Railroad Accidents

AGENCY: National Transportation Safety
Board,

ACTION: Final rule,

SUMMARY: By this rule change, the Board
is amending § 840.3 to reduce the period
of time during which notification of
certain railroad accidents is mandatory
to 2 hours after the occurrence of an
accident that results in a fatality or
serious injury to two or more
crewmembers or passengers, the
emergency evacuation of a passenger
train, or the release of hazardous
materials, as further described herein;
and to 4 hours for any accident that
requires an evaluation of property
damage.

EFFECTIVE DATE: February 6, 1989,

FOR FURTHER INFORMATION CONTACT:
Mr. William G. Zielinski, Chief, Railroad
Accident Division, 800 Independence
Avenue, SW., Washington, DC 20594
((202) 382-6840).

SUPPLEMENTARY INFORMATION: Section
840.3 requires notification to the
National Transportation Safety Board of
certain railroad, and, included therein,
rail rapid transit accidents, at the
earliest practical time. The Safety
Board’s rules that pertain to notification
of railroad accidents, specifically Rule
840.3, provide a convenient mechanism
for complying with the notification
requirement in the form of a toll-free
telephone number, and, prior to this
amendment, those Rules imposed a six-
hour time limit during which reporting
was mandatory. Notwithstanding the
toll-free telephone number and the six-
hour time limit, the Safety Board
determined that there were still
numerous instances where reporting of
accidents was not sufficiently
expeditious as to afford Board personnel
access to the accident site before the
initiation of post-accident cleanup
efforts. In order to remedy the situation,
and after notice and public procedure
(53 FR 11520; published April 7, 1988),
the Board is amending its railroad
accident notification rules to require
notification within two hours of any
railroad accident that involves a
fatality, injury that requires admission
to a hospital of two or more
crewmembers or passengers, the release
of hazardous materials, or an emergency
evacuation. In cases that do not involve
any of these eventualities but that
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require a preliminary monetary estimate
of damages, a four-hour limit is being
placed on the notification time.

Additionally, although virtually all
railroad trains and facilities are at
present equipped for radio
communication, the Board recognizes
that in certain extraordinary
circumstances, communication from the
site of an accident immediately after its
occurrence may be problematical. This
could be the case in accidents occurring
in remote areas where radio
transmission is ineffective. In such
instances the reporting time limits
prescribed in § 840.3(a) can be computed
from the time railroad personnel, other
than those at the accident site at the
time of its occurrence, have received
notice of the accident. This provision is
contained in paragraph (d) of the
revised regulation.

The Safety Board received five
comments in response to its notice of
proposed rulemaking which was
published April 7, 1988 {53 FR 11520).
The Beard has given the views
expressed in those responses its careful
consideration but finds that our
expressed goal of affording Board
personnel access to the accident site as
early as possible, and, wherever
feasible, before initiation of clean-up
efforts, is paramount, and that the
deleterious effects of earlier reporting
may in fact never materialize.

The major obstacle to the
requirements for earlier reporting
concerns the difficulty of arriving at a
preliminary monetary estimate of
damage. One commentator expressed
concern that accidents that do not meet
the Board's estimated damage criteria
waould be reported because of hasty
damage evaluation. The Board
considered that possibility when it
proposed & 4-hour limit for any accident
requiring a damage estimate. Moreover,
the Board does not believe that the
reporting of any accidents that de not
meet those criteria will impose an undue
administrative burden on either the
reporting railread or on the Safety
Board's staff.

In respect to the comment that
initiation of clean-up efforts should take
precedence over all other activities, the

Board believes that the accident cure
and prevention objectives that are its
investigatory goal are equally essential.
It is patent that a number of tasks, such
as the proper control of hazardous
materials, must be undertaken at once;
however, notification to the Board at the
earliest practicable time after the
occurrence is equally in the best
interests of public safety and accident
prevention, and it is imperative that the
Board be notified as soon as possible if
hazardous materials are involved.

As do other agencies of Government,
the Department of Transportation's
Research and Special Programs
Administration requires immediate
reporting of most hazardous materials
spills by any carrier that transports
them (49 CFR 171.15); accordingly,
notification to the Board through the
National Response Center’s telephone
service is not an additional burden. All
other matters dealt with in the
comments, especially alternative
proposals, have been give consideration
by the Board.

Under the criteria of section 605(b) of
the Regulatory Flexibility Act, 5 U.S.C.
605(b), the Safety Board has determined
that these amendments will not have a
significant economic impact on a
substantial number of small entities
because the new tules require only a
somewhat more expeditious reporting,
and they do not create any increase in
the number of accidents for which
notification must be made, the costs of
complying with the rule are not
substantial, and the Safety Board has so
certified.

List of Subjec!s in 48 CFR Part 840

Administrative practice and
procedure, Investigations, Hazardous
materials transportation, Railroad
Safety, Reporting and recordkeeping
requirements.

PART 840—[AMENDED]

1. Accordingly, the authority citation
for 49 CFR Part 840 confinues to read as
follows:

Authority: Sec. 304{s)(1)(c), Independent
Safety Board Act of 1874, as amended (49
U.S.C. 1903).

2. Section 840.3 of Part 840, Chapter
VI1I, Title 48, Code of Federal
Regulations, is revised to read as
follows:

§840.3 Notification of ralircad accidents.

The operator of a railroad shall notify
the Board by telephoning the National
Response Center at telephone 800424
0201 at the earliest practicable time after
the occurrence of any one of the
following railroad accidents:

(a) No later than 2 hours after an
accident which results in:

(1) A passenger or employee fatality
or serious injury to two or more
crewmembers or passengers requiring
admission to a hospitak:

(2) The evacuation of a passenger
train;

(3) Damage to a tank car or container
resulting in release of hazardous
materials or involving evacuation of the
general public; or

(4) A fatality at a grade crossing.

(b) No later than 4 hours after an
accident which does not invalve any of
the circumstances enumerated in
paragraph (a) of this section but which
resulis in:

(1) Damage (based on a preliminary
gross estimate) of $150,000 or more for
repairs, or the current replacement cos!,
to railroad and nonrailroad property: or

(2) Damage of $25,000 or more to a
passenger train and railroad and
nonrailroad property.

(c) Accidents invalving joint
operations must be reported by the
railroad that controls the track and
directs the movement of trains where
the accident has occurred.

(d) Where an accident for which
notification is required by paragraph (a)
or (b) of this section occurs in a remote
area, the time limits set forth in that
paragraph shall commence from the time
the first railroad employee who was not
at the accident site at the time of its
occurrence has received notice thereof.

Signed at Washington, DC on November
29, 1988.
James L. Kolstad,
Agting Chairman.

[FR Doc. 8827878 Filed 12-5-88; 8:45 am)
BILLING CODE 7533-01-M
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 979

Meions Grown in South Texas;
Proposed Expenses and Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

suMmARY: This proposed rule regarding
South Texas melons would authorize
expenses and establish an assessment
rate under Marketing Order 979 for the
1888-89 fiscal period. Authorization of
this budget would allow the Scuth
Texas Melon Committee to incur
expenses reasonable and necessary to
administer the program. Funds for this
program would be derived from
assessments on handlers.

DATE: Comments must be received by
December 16, 1988,

ADDRESS: Interested persons are invited
to submit written comments concerning
this proposal. Comments must be sent in
triplicate to the Docket Clerk, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2085-S, Washington,
DC 20090-8456. Comments should
reference the date and page number of
this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Robert F. Matthews, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 86456, Room 2525-S, Washington,
DC 20000-8456, telephone 202-447-2431.

SUPPLEMENTARY INFORMATION: .

This rule is proposed under Marketing
Order No. 979 (7 CFR Part 979),
regulating the handling of melons grown
in South Texas. This order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7

U.S.C. 601-874), hereinafter referred to
as the Act.

This proposed rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major"
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities,

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 35 handlers
of Texas melons under this marketing
order, and approximately 70 producers.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual gross revenues for the
last three years of less than $560,000,
and small agricultural service firms are
defined as those whose gross annual
receipts are less than $3,500,000. The
majority of the handlers and praducers
may be classified as small entities.

The marketing order requires that the
assessment rate for a particular fiscal
year shall apply to all assessable
melons handled from the beginning of
such year. An annual budget of
expenses is prepared by the committee
and submitted to the Department of
Agriculture for approval. The members
of the committee are handlers and
producers of melons. They are familiar
with the committee's needs and with the
costs for goods, services and personnel
in their local area and are thus in a
position to formulate an appropriate
budget. The budget was formulated and
discussed in a public meeting. Thus, all
directly affected persons have had an
opportunity to participate and provide
input.

The assessment rate recommended by
the committee is derived by dividing
anticipated expenses by expected
shipments of melons. Because that rate
is applied to actual shipments, it must

be established at a rate which will
produce sufficient income to pay the
committee;s expected expenses. A
recommended budget and rate of
assessment is usually acted upon by the
committee before the season starts, and
expenses are incurred on a continuous
basis. Therefore, budget and assessment
rate approval must be expedited so that
the committee will have funds to pay its
expenses.

The South Texas Melon Committee
met on November 1, 1988, and
unanimously recommended a 1988-89
budget of $308,438. This total exceeds
last year's budget of $251,811 by $56,627,
reflecting an increase in production
research project expenses from $50,723
to $104,398. Administrative expenses are
up $3,517 from last year to $84,040, and
promotion expenses have been reduced
$565 to $120,000.

The committee also unanimously
recommended an assessment rate of 4
cents per carton, down one cent from
the 1987-88 rate. The recommended
assessment rate, when applied to
anticipated shipments of 7.7 million
cartons, would yield $308,000 in
assessment revenue. This amount, when
added to $438 from the reserve, would
be adequate to cover budgeted
expenses. The current reserve minus
$438 would result in a yearend reserve
of $382,353. This total is within the limit
of two fiscal periods’ expenses allowed
by the order.

While this proposed action would
impose some additional costs on
handlers, the costs are in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed on to producers. However, these
costs would be significantly offset by
the benefits derived from the operation
of the marketing order. Therefore, the
Administrator of AMS has determined
that this action would not have a
significant economic impact on a
substantial number of small entities.

Based on the foregoing, it is found and
determined that a comment period of
less than 30 days is appropriate because
the assessment rate approval for this
program needs to be expedited. The
committee needs to have sufficient
funds to pay its expenses which are
incurred on a continuous basis.

List of Subjects in 7 CFR Part 979

Marketing agreements-and orders,
Melons (Texas).
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For the reasons set forth in the
preamble, it is proposed that 7 CFR Part
979 be amended as follows:

PART 979—MELONS GROWN IN
SOUTH TEXAS

1. The authority citation for 7 CFR
Part 979 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.8.C, 601-674.

2. Section 970.211 is added to read as
follows:

§979.211 Expenses and assessment rate.
Expenses of $308,438 by the South
Texas Melon Committee are authorized
and an assessment rate of $0.04 per
carton of melons is established for the
fiscal period ending September 30, 1989.
Unexpended funds may be carried over
as a reserve.
Dated: December 1, 1988,
Robert C. Keeney,
Deputy Director, Fruit and Vegetable
Division.
[FR Doc. 88-28070 Filed 12-5-88; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Parts 1124 and 1125

[Docket Nos. AO-368-A16 and AO-226~-
A32; DA-88-108]

Milk in the Oregon-Washington and
Puget Sound-inland Marketing Areas;
Decision on Proposed Amendments to
Marketing Agreements and to Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This decision merges the
Oregon-Washington and Puget Sound-
Inland Federal orders, based on industry
proposals considered at a public hearing
held November 17-18, 1987. In addition
to the presently regulated marketing
areas, the merged "Pacific Northwest"
marketing area would include five
additional Washington counties, the
unregulated portion of another
Washington county, and three central
Oregon counties. The Class I
differentials at Portland, Oregon, and
Spokane, Washington, are reduced from
$1.95 to $1.90; and the Class I differentia:
at Seattle, Washington, is increased
from $1.85 to $1.90.

The provisions of the merged order
are patterned largely after those of the
present Puget Sound order, with some
modifications to accommodate specific
marketing conditions of the Oregon-
Washington order area. Provisions of
the merged order that represent

significant changes in regulation for

handlers and producers currently pooled
under the Oregon-Washington order
include a single butterfat differential for
adjusting order prices for variations in
butterfat content, payment to producers
on the basis of a uniform price for all
production rather than a base-excess
plan, and determination of handler
obligations to the marketwide pool on
an equalization basis (the difference
between the use value of producer
receipts and the value of those receipts
at the uniform price).

The merger is needed to reflect
changes in market structure in that the
two separately regulated areas have
become, in effect, one common market.
Cooperative agsociations will be polled
to determine whether producers favor
the issuance of the merged order.

FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2968,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 447-
7183.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12291.

The Regulatory Flexibility Act (5
U.S.C. 601-812) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this action will not have a
significant economic impact on a
substantial number of small entities. The
amended order will promote more
orderly marketing of milk by producers
and regulated handlers.

Prior documents in this proceeding;

Notice of Hearing: Issued October 26,
1987; published October 29, 1987 (52 FR
41566),

Recommended Decision: Issued
September 7, 1988; published September
19, 1988 (53 FR 36291).

Preliminary Statement

A public hearing was held upon
proposed amendments to the marketing
agreements and the orders regulating the
handling of milk in the Oregon-
Washington and Puget Sound-Inland
marketing areas. The hearing was held,
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 801-674),
and the applicable rules of practice (7
CFR Part 900), at Portland, Oregon on
November 17-18, 1987. Notice of such
hearing was issued on October 28, 1987
and published October 29, 1987 (52 FR
41566),

Upon the basis of the evidence
introduced at the hearing and the record
thereof, the Administrator, AMS, on
September 7, 1988, filed with the
Hearing Clerk, United States
Department of Agriculture, his
recommended decision containing
notice of the opportunity to file written
exceptions thereto.

The material issues, findings and
conclusions, rulings, and general
findings of the recommended decision
are hereby approved and adopted and
are set forth in full herein, subject to the
following modifications:

1. Under the heading “8. Classification
of glilk.", one paragraph is added at the
end.

2. Under the heading "7. Class prices,
location adjustments and butterfat
differential.”, two paragraphs are added
after paragraph 9.

3. Under the heading "'8. Handler
obligations to the pool.", one paragraph
is added after paragraph 4.

4. Under the heading "'8. Payments to
producers.”, one paragraph is added at
the end.

The material issues on the record of
the hearing relate to:

1. Whether the handling of milk
produced for sale in the proposed
merged and expanded marketing area is
in the current of interstate commerce or
directly burdens, obstructs, or affects
interstate commerce in milk or its
products;

2. Whether the marketing areas of the
Oregon-Washington and Puget Sound-
Inland orders should be included under
one order;

3. Whether the proposed merged
marketing area should be expanded to
include additional territory;

4. Milk to be priced and pooled;

5. Handler reports;

8. Classification of milk;

7. Class prices, location adjustments
and butterfat differential;

8. Handler obligations to the pool;

9. Payments to producers;

10. Administrative provisions.

Findings and Conclusions
The following findings and

conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Character of commerce. The
handling of milk in the proposed and
expanded marketing area is in the
current of interstate commerce and
directly burdens, obstructs and affects
interstate commerce in milk and milk
products.

The marketing area specified in the
proposed order, hereinafter referred to
as the “Pacific Northwest marketing
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area”, includes 72 contiguous counties, Inland order effective January 1, 1984. handling of milk in areas that were
of which 37 are in the State of The Washington Counties of Adams, clearly distinguishable as separate
Washington, 29 in Cregon and six in Chelan, Douglas, Ferry, Grant, Kittitas, markets for particular handlers and
Idaho. The principal cities in the Lincoln and Okanogan, and the producer groups. Changes in marketing
marketing area are Eugene and Portland, remaining unregulated portions of Pend practice and market structure since that
Oregon; and Seattle and Spokane, Oreille and Stevens Counties, were time, however, have caused these
Washington. The specific territory included in the merged Puget Sound- separately regulated areas to become
includetgz the ?eaékh;ﬂng ax;a is uiat lnlga;lnd t:tlider in addition to the already substantially interrelated in both
forth in the mar area discussion. regulated areas. distribution and supply arrangements.

Handlers located in the Oregon- Milk marketing in western Oregon In September 19?; Z e j:x:'isty of the
Washington area have route sales in and southwestern Was n became A A regt;l ated underite
Oregon and Washington, while handlers federally regulated under the Oregon- gug PR Tk il Oeilis
regulated under the Puget Sound-Inland ~ Washington order on January 1, 1970. distributed fluid milk products withi
order distribute milk in the States of The marketing area of the Oregon- o -

Alaska, Idaho, Montana, Oregon and
Washington. Handlers located in the
States of California, Idaho, Montana,
Oregon and Washington distribute milk
within the proposed marketing area.

Similarly, milk procurement for the
proposed merged area crosses state
boundaries, Handlers regulated by the
Puget Sound-Inland order procure milk
from producers located in Idaho, Oregon
and Washington. The milk needed to
supply Oregon-Washington distributing
plants is procured from California,
Idaho, Oregon and Washington.

There are numerous manufa
plants located within the proposed
marketing area that manufacture dairy
products. These products are sald in
California, Oregon, Washington and
other states in competition with
manufactured products produced in
many other states.

2. Need for merger of the orders.
Marketing conditions in the two
separately regulated marketing areas
under consideration justify the issuance
of a single order regulating the handling
of milk in these areas. This single order
would be the most appropriate means of
effectuating the declared policy of the
Act.

Federal regulation of milk marketing
in northwestern Washington State was
initiated May 1, 1851, when the Puget
Sound order became effective. The
marketing area was later amended in
December 1952 and July 1966 to include
Island and San Juan Coun(t,ifes and most
of the re ing portions of Grays
Harbor, mmml(ing,!.ewis. Skagit, Snohomish
and Whatcom Counties. Milk marketing
in northeastern Washington State and
northern Idaho came under Federal
regulation March 1, 1956, when the
Inland Empire order became effective.
The Inland Empire marketing area was
later amended in October 1857 and in
March 1962 to add the Idaho Counties in
Benewah, Boundary, Latah and
Shoshone and the remaining
unregulated portions of Bonner and
Kootenai Counties; and Whitman
County, Washington. The Puget Sound
and Inland Empire marketing areas were
merged to become the Puget Sound-

Washington order has not changed since
it became effective.

The merger of the Oregon-Washington
and Puget Sound-Inland orders was
proposed by six cooperative
associations representing dau;,y farmer
members whose milk is pooled under
the two orders. The merger proponents
represent a substantial majority of the
producers whose milk would be pooled
under the meiged order.

The principal proponent witness, a
representative of Northwest Dairymen's
Association (NDA) stated that the
merged order is needed because the
proposed marketing area is becoming
one competitive market. He stated that
NDA, which represents about 60 percent
of the producers delivering milk to the
two Federal order marketing areas, has
producer members located in almost
every county in the proposed marketing
area and supplies bulk milk to handlers
operafing plants with distribution in all
parts of the proposed marketing area.
The witness testified that the existence
of two Federal orders in an area that has
become one competitive marketing area
has required NDA to alter the movement
of member milk to plants in order to
prevent inequities between the prices
paid to NDA members supplying
different markets. He also stated that
operating within the constraints of two
separate orders sometimes causes
difficulty and inefficiency in supplying
the demands of each order market as
those demands vary over time.

The NDA witness concluded that a
merger would increase the efficiency of
administering marketing order
regulations in the Pacific Northwest, and
would reduce the complexity of reports
which must be filed by regulated
handlers. No apposition to a merger of
the two orders was expressed at the
hearing.

The record indicates that the Oregon-
Washington and Puget Sound-Inland
marketing areas have become
interrelated to such an extent that a
merger 18 the most appropriate means of
regulating milk marketing in the area
involved. When the two orders were
promulgated, they regulated the

the Oregon-Washington marketing area.
At the same time, 20 percent of Oregon-
Washington pooled handlers distributed
milk within the Puget Sound-Inland
order. The fact that one-third of the
handlers regulated under the two orders
distribute milk in competition with
handlers regulated under the other order
is an indication of the degree of
interrelationship that has developed
between the two markets. A merger of
the two marketing areas under one order
will assure that fully regulated handers
competing with each other are subject to
the same regulatory provisions and
aligned prices.

NDA markets the milk of producers
located throughout the proposed merged
marketing area, and Darigold, Inc.,
NDA's marketing agent, distributes fluid
milk products throughout the proposed
area from its five bottling plants that are
currently pooled under the two orders.
Many of NDA's member producers are
located in production areas from which
the milk produced on neighboring farms
is delivered to pool plant regulated
under the two different Federal orders.
The differing provisions of the two
orders prevent the cooperative from
easily being able to shift the milk of a
producer from a plant pcoled under one
order to a plant regulated by the other
order, even when such a shift would be
the most efficient means of moving milk
to where it is needed. The Oregon-
Washington order’s base-excess plan is
one such provision that prevents an
easy interchange of producer milk
between the two orders. The milk of
baseholding producers cannot be pooled
under the Puget Sound-Inland order
without those producers losing the
benefit of their earned bases. At the
same time, producers previously pooled
under the Puget Sound-Inland order
have not eamed Oregon-Washington
production bases and thus would
receive less for their milk if it were
pooled under the Oregon-Washington
order. Because of this feature of
regulation by the two separate orders, it
is not practicable for a handler such as
NDA to haul the milk of some
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neighboring producers in the same
loads.

An occasional need to deliver the milk
of producers customarily pooled under
one order to a plant location normally
priced under the other order is another
situation in which the existence of the
two interconnected orders causes
marketing problems for handlers,
Problems arise because of the differing
location adjustments under the two
orders. Milk produced in the Yakima
Valley and customarily pooled under the
Oregon-Washington order that is
surplus to the market's fluid needs is
usually hauled to Chehalis, Washington,
where there is no location adjustment
under the Oregon-Washington order. If
the Chehalis facility is already operating
at capacity, however, the milk must be
moved to manufacturing plants at
Issaquah or Lynden, Washington, where
the Oregon-Washington location
adjustments are minus 25.5 and 40.5
cents, respectively. If the same milk
from Yakima Valley were pooled under
the Puget Sound-Inland order at
Issaquah or Lynden, however, it would
be subject to location adjustments of
zero or minus six cents.

The differences in Class I and
producer prices under the two orders at
the same location is also a factor that
causes marketing difficulties for
Darigold, and for any other handler
attempting to market milk under both
orders in an efficient manner.
Specifically, larger amounts of the milk
surplus to the fluid needs of each order
area are delivered to a Darigold
manufacturing plant in Chehalis,
Washington. Chehalis is located in the
production area of both Federal order
markets, and is approximately
equidistant from Portland, Oregon, and
Seattle, Washington. The Puget Sound-
Inland location adjustment at Chehalis
is a minus six cents, while there is no
price adjustment at Chehalis under the
Oregon-Washington order. Because of
the 10-cent difference between the two
orders’ Class I prices, the Class I price
difference at Chehalis is actually 16
cents.

However, because the milk received
at Chehalis is used for manufactured
products rather than for Class I use, the
difference in producer pay prices
between the two orders at the same
location is the primary cause of inequity
at Chehalis. The price difference
between the two orders extends to
producer payments because the orders’
minimum uniform prices are subject to
the same location adjustments as are the
Class I prices.

Although the difference in Class I
prices as Chehalis is 16 cents, the
difference in order prices due to

producers for milk delivered to Chehalis
under the Puget Sound-Inland and
Oregon-Was on orders is normally
less, but nevertheless significant. During
1986 and the months of 1987 preceding
the hearing, the Oregon-Washington
uniform price to producers exceeded the
Puget Sound-Inland uniform price by an
average of 6.7 cents, with the difference
ranging from two to 13 cents, When the
six-cent location adjustment under the
Puget Sound-Inland order is taken into
account, prices paid to similarly located
producers for milk delivered to Chehalis
under the two orders differed by an
average of 12.7 cents per hundredweight,
and by as much as 19 cents. The
location adjustment differences at the
same location under the two orders,
therefore, result in a significant
difference in returns to producers whose
milk is delivered to the same location.

For the reasons described above, a
merger of the Oregon-Washington and
Puget Sound orders will represent the
most effective means of achieving
efficient and orderly handling and
marketing of milk in the Pacific
Northwest. The merger will permit the
minimizing of hauling expenses by
allowing surplus milk supplies to be
better matched to the nearest plant
location without congideration of the
regulatory effects of the two orders.
Similarly located handlers and
producers will be subject to more
equitable pooling provisions under a
single order than under the two separate
orders. Accordingly, the merger should
be adopted.

8. Merged and expanded marketing
area. The marketing area of the
proposed merged order should include
all of the territory in the presently
designated marketing areas of the
Oregon-Washington and Puget Sound-
Inland orders. Certain additional
territory adjacent to the two present
marketing areas also should be part of
the merged marketing area. The
additional territory to be included are
the entire Washington counties of
Asotin, Columbia, Garfield, Kitsap and
Mason, and the portion of Pierce County
that is currently unregulated; and the
Oregon counties of Crook, Lake and
Wheeler. All territory within the
boundaries of the designated marketing
area which is occupied by government
(municipal, State or Federal)
reservations, installations, institutions
or other establishments, likewise should
be part of the marketing area. Where
such an establishment is partly within
and partly without such territory, the
entire establishment should be included
in the marketing area.

The merged and expanded marketing
area consists of 37 Washington State

counties (omitting only Clallam and
Jefferson), 29 western and central
Oregon counties, and the same six
northern Idaho counties that are
included in the present Puget Sound-
Inland marketing are. The total
population of the merged and expanded
marketing area, according to the 1980
census, was approximately 6,738,000
people, or about 224,000 more people
than the two separate order areas
contain. The territory proposed to be
added to the merged order, therefore,
increases the population of the merged
marketing area by less than four percent
over that of the separate marketing
areas. Data obtained from 1986
population estimates of the proposed
merged area give approximately the
same results,

The territory to be added to the
merged marketing area was proposed
for inclusion by Darigold. Proponent
witness states that no additional
handlers would become regulated as a
result of adding the proposed areas to
the merged marketing area. He also
testified that all of the route distribution
in the areas to be added is by handlers
regulated under one or both of the two
orders proposed to be merged. The
witness stated that incorporating the
proposed additional area into the
merged order would eliminate much of
the recordkeeping currently required of
handlers to report out-of-area sales, and
would improve the efficiency of order
administration by reducing the
complexity of handlers’ exports.

On the basis of the evidence received
and in view of the fact that there was no
opposition to the addition of the
proposed territory to the marketing area
or contradiction of proponent's
characterization of the counties
proposed to be added as supplied with
fluid milk products entirely by handlers
currently regulated under the two
existing orders, the marketing area of
the merged orders should be defined as
proposed.

4. Milk to be priced and pooled. 1t is
necessary to designate clearly what milk
and which persons would be subject to
the merged order. This is accomplished
by providing definitions to describe the
persons, plants and milk to which the
applicable provisions of the order relate.

The following definitions included in
the proposed order will serve to identify
the specific types of milk and milk
products to be subject to regulation and
the persons and facilities involved with
the handling of such milk and milk
products. Definitions relating to
handling and facilities are “route
disposition,” “plant," “distributing
plant,” “supply plant,” “pool plant” and
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“nonpool plant", Definitions of persons
include *handler,” “producer-handler,”
“cooperative reserve supply unit,”
“producer” and “cooperative
association.” Definitions relating to milk
and milk products include “producer
milk,"” “other source milk,” “fluid milk
product,” “fluid cream product” and
“filled milk."” Some of these definitions
were of particular issue at the hearing or
are substantially different than those
presently contained in either the
Oregon-Washington or Puget Sound-
Inland orders. Such definitions are
discussed below.

Plant, The definition of a “plant”
included in the proposed merged order
should be adopted as proposed.
However, due to some contradictory
testimony in the hearing record, some
clarification is needed. Milk may be
considered a receipt for accounting and
pricing purposes only at a “plant”, and
may not be considered a receipt for
either purpose at a reload point at which
bulk milk is transferred from one tank
truck to another.

Pool plant. It is necessary to establish
minimum performance requirements to
distinguish between plants that serve
the fluid milk needs of the regulated
market and those that do not serve the
market to a degree that warrants their
sharing in the Class I utilization of the
market by being included in the
marketwide pool. The pooling standards
for distributing plants and supply plants
that are included in the attached order
are the most appropriate means of
determining which plants should be
eligible to share in the marketwide pool
under the marketing conditions present
in the merged marketing area.

The pool plant definition of the
merged order should be based on those
contained in the two present orders.
Because the pool status of handlers that
customarily have been pooled under the
two separate orders should not be
altered by the provisions of the merged
order, the pooling standards adopted for
the merged order should reflect the more
liberal of the pooling standards
contained in the separate orders.

The proposed pool distributing plant
definition, based on the definition in the
Puget Sound-Inland order, should be
adopted with some modification. The
proposed pool supply plant definition,
based on the definition in the Oregon-
Washington order, also should be
incorporated in the merged order in a
modified form. The proposed definition
of a cooperative supply plant should not
be adopted. A provision allowing the
Director of the Dairy Division to revise
temporarily the pooling standards for
distributing and supply plants should be
included in the merged order.

The Darigold witness testified that the
percentage of receipts disposed of as
route dispositions within the marketing
area required for pool status under the
present Puget Sound-Inland Federal
order would be an appropriate standard
for determining pool qualifications
under the proposed merged order. He
stated that the Oregon-Washington
order's separate requirement that a
minimum of 30 percent of a handler's
total receipts be distributed on routes is
probably not necessary for the merged
order, as most of the out-of-area sales
by handlers currently regulated under
the two separate orders are within the
marketing area of the other order.
Therefore, he concluded, handlers
regulated under the merged order should
have a relatively small volume of route
dispositions outside the marketing area,
and should be subject only to a
requirement that 10 percent of their
receipts be distributed on routes within
the marketing area. The witness also
advocated adoption of a provision of the
present Oregon-Washington order that
allows a handler operating more than
one distributing plant to have those
plants considered on a combined basis
for the purpose of meeting pooling
qualifications.

The Darigold witness supported
adoption of the same supply plant
pooling requirements currently in effect
under the Oregon-Washington order. He
urged that the pool supply plant
definition continue as part of the merged
order so that organizations currently
operating nonpool plants that receive
substantial quantities of Grade A milk
by diversion from handlers or
cooperative associations may qualify as
pool supply plants if they so desire. The
percentage of receipts proposed to be
required of pool supply plants as
shipments to pool distributing plants is
the same as that contained in the
present Oregon-Washington order.
During the months of September through
November, a pool supply plant would
have to ship to pool distributing plants
or distribute on routes in the marketing
area at least 40 percent of the producer
milk physically received at the plant or
diverted directly from producers’ farms
to another plant. The applicable
percentage for other months would be 30
percent. Direct shipments of producer
milk could be counted for qualification
only to the extent they do not exceed
transfers of bulk milk from the supply
plant.

The witness explained that at present,
there is only one pool supply plant
regulated under the Oregon-Washington
order, and none under the Puget Sound-
Inland order. The witness pointed out
that at times in the past more than one

supply plant has been regulated under
the Oregon-Washington order, and that
the possibility that there may be other
supply plants in the future would justify
inclusion of a provision that would
allow two or more supply plant
operators to have their plants’ pool
qualifications determined on a
combined basis. Such a provision, he
explained, is included in the present
Oregon-Washington order.

In addition to the definition for a pool
distributing plant and a poo! supply
plant, the Darigold representative
supported adoption of a provision
defining a “cooperative supply plant" as
a pool plant. The witness explained that
cooperative associations generally
provide services to the market which are
not provided by proprietary plants, such
as operating a plant that separates milk
and provides skim milk to pool
distributing plants as required. He
stated that because of seasonal
variations in demand for bulk skim milk,
a cooperative association operating such
a plant may find it difficult to meet the
necessary volume of milk shipments
required to meet pooling qualifications.
For this reason, the witness advocated
defining as a pool plant a cooperative
association plant that ships at least 30
percent of its receipts of producer milk
to pool distributing plants by any
combination of direct shipments (from
farm to plant) and transfers from the
supply plant to distributing plants.

The Darigold witness also supported
adoption of a provision not currently
contained in either order that would
allow the Director of the Dairy Division
to make temporary adjustments in the
performance standards for the pooling
qualification of distributing plants,
supply plants, and cooperative supply
plants. The witness stated that such a
provision would give the order
flexibility in dealing with sudden or
marked increases or decreases in
supply, demand, or both, without
necessitating emergency hearings to
amend the pooling standards.

A spokesman for Tillamook County
Creamery Association (TCCA) testified
that modifications to the proposed
“cooperative supply plant” definition
would be necessary if the provision is to
meet TCCA’s needs and current
operations. He proposed limiting the
months during which such a supply
plant would be required to meet the
proposed order’s 30-percent shipping
requirement to the months of September
through February, and adding a
provision that would allow a
“cooperative supply plant” that met the
order’s shipping requirements for those
months to be pooled for the months of
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March through August without having to
meet required shipping percentages. The
witness stated that such modifications
are necessary to assure the continued
pooling of TCCA members’ milk without
requiring uneconomic and inefficient
handling solely for the purpose of
maintaining the producers’ association
with the pool. He observed that TCCA
would have failed to qualify for pooling
under the proposed standards in three
summer months of each of the past two
years, and barely would have met the
standards in three additional months
during that period. According to the
witness, a lower percentage of shipping
requirement is also necessary to
accommodate the pooling of the rapidly
increasing volume of milk produced by
TCCA members. The witness testified
that TCCA currently is pooled under the
existing pool supply plant definition of
the Oregon-Washington order, and
suggested that the proposed
“cooperative pool supply plant”
definition would better accommodate
TCCA's operations if it were modified to
more closely resemble the order's
present pool supply plant definition.

A witness representing Olympia
Cheese Company, a proprietary cheese
plant, testified that the small
cooperative associations that supply
milk to Olympia Cheese are facing
increased difficulties in meeting the
order's requirements for pooling their
members' milk. The witness stated that
if the Olympia Cheese operation, which
is currently a nonpool plant, were able
to qualify as a pool supply plant by
separating milk and supplying skim milk
to distributing plants, the cooperative
associations supplying milk to the
cheese plant would be assured of the
pool status of their members' milk, and
Olympia Cheese would be assured of &
continued supply of milk. For Olympia
Cheese to achieve pool supply plant
status, the witness suggested, the
proposed pool supply plant definition
should be modified to require only 30
percent of a supply plant's receipts year-
round to be shipped to pool distributing
plants. He stated that such a
modification would eliminate what he
characterized as the proposed
definition's discrimination against
proprietary supply plants and in favor of
cooperative-owned supply plants.

The proposed pool distributing plant
definition should be adopted with only
minor modification. Although the
propesed percentage of receipts used in
route disposition, in total and within the
marketing area, (10 percent) is quite low
for the purpose of defining a plant
primarily engaged in the processing and
distributing of fluid milk, the proposed

percentage apparently is necessary to
ensure the continued pool status of a
plant that historically has been pooled
under the Puget Sound-Inland order. An
exhibit in the hearing record indicates
that during at least one month of the 17
months preceding the hearing, the
distributing plant in question exceeded
the 10-percent requirement by only one
percentage point. According to the
exhibit, all of the other distributing
plants pooled under the two orders
during the four months covered in the
exhibit disposed of at least 40 percent of
their receipts as fluid milk products on
routes. Although the proposed standard
of route dispositions as a percentage of
receipts may not be high enough to
avoid pooling plants that are not
primarily distributing plants, that level
has existed in the Puget Sound-Inland
order for some time and there was no
testimony that would support increasing
it.

Because the total percentage of
receipts required to be disposed of on
routes to assure pool status is to be set
at such a minimal level, there is no
reason to incorporate in the merged
order the provision of the present
Oregon-Washington order that allows a
handler operating two or more
distributing plants to have their
operations considered on a combined
basis for the purpose of meeting pooling
standards. The Oregon-Washington
order requires a pool distributing plant
to distribute at least 30 percent of its
receipts as route dispositions. Under
such a requirement, it is possible that a
handler who would find it more
economical to concentrate milk by-
product processing in one of its
distributing plants could still justify
having such a plant pooled on the basis
of the combined receipts and route
dispositions from two or more
distributing plants. It would be difficult,
however, to consider any plant that
distributes less than 10 percent of its
receipts on routes as qualifying as a
distributing plant regardless of the
extent of fluid milk dispositions from
any of its operator’s other plants.

The two proposed pool supply plant
definitions should be combined into one.
According to the hearing record, the
only plant that either of the two
proposed definitions would apply to at
the present time is the TCCA plant.
Adoption of the “‘cooperative supply
plant” definition would result in the
TCCA plant being peoled under that
definition only when it failed to meet the
shipping standards of the regular “pool
supply plant" definition. Such changes
in regulation are needlessly confusing.
The TCCA witness testified that certain

modifications of the proposed
“cooperative supply plant” definition
would assure the continued pooling of
the TCCA supply plant. Application of
the suggested modifications and certain
features of the proposed “cooperative
supply plant” definition to the regular
“pool supply plant” definition would |
eliminate the need for a second "supply ©
plant” definition. It would also allow the
order to avoid establishing differing pool
standards for cooperative and
proprietary pool plants.

The pool supply plant definition
should establish a year-round shipping
standard of 30 percent, rather than a
higher standard for certain fall months.
This standard would allow TCCA to
maintain the pool status of its members' |
milk and would accommodate the
increasing volume of producer milk
handled by the association. In addition
a cooperative's member producer milk
which is delivered directly to pool
distributing plants should be included as
qualifying shipments without any limit
on the quantity which may be so
included. Such shipments represent as
great a commitment by a cooperative to
supplying the market's fluid milk needs
as do transfers from a supply plant. One
of the principal distinctions between the
proposed “supply plant” and
“cooperative supply plant” definitions is
that the "supply plant” definition limits
the amount of direct-shipped milk that
may be included in a supply plant's
qualifying shipments to the amount of
milk transferred from the supply plant to
pool distributing plants. Maintaining
such a limit serves no real purpose
under either definition, and therefore
should not constitute a reason to define
a special category of pool supply plants.

The inclusion of a supply plant's route
dispositions of fluid milk products
within the marketing area as a
qualifying shipment should be continued
under the merged order, as should the
provision enabling a supply plant that
qualified for pooling during the months
of September through February to
continue to be pooled in each of the
following months of March through
August. These are provisions that have
been included in the Oregon-
Washington order and apparently are
necessary to maintain the pool status of
the TCCA supply plant and TCCA's
member producers.

The proposed provision that would
allow the Director of the Dairy Division
to revise pool plant performance
standards temporarily if such revision is
found to be appropriate should be
adopted. Such a provision will give the
merged order needed flexibility to deal
with fluctuations in supply and demand.
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Without such a provision, the only
possible adjustments to rapidly
changing marketing conditions are
suspensions, which leave an order with
no pooling standards at all, or
amendatory proceedings, which do not
allow timely action. Allowing the
Director the discretion to temporarily
adjust pooling standards, with
appropriate input from the industry, is a
means by which timely reaction to
changed marketing conditions may be
achieved.

Under the paragraph in the “pool
plant” definition that describes plants
that are not to be considered pool plant
is a description of a “portion of a plant
that is physically separated from the
Grade A portion of such plant, is
operated separately, and is not
approved by any regulatory agency for
the receiving, processing, or packaging
of any fluid milk products for Grade A
disposition.” In his testimony, the
principal Darigold witness advocated
that such a portion of a plant be allowed
to be connected by pipeline to the Grade
A or pooled portion of the plant for the
purpose of easily moving surplus milk
and cream from the pool plant to the
nonpool plant. Such an arrangement
may make it difficult to assure that milk
is moving through the pipeline only in
the amounts and direction reported by
the handler. If milk is to be allowed to
move by pipeline from a pool plant to a
nonpool plant located on the same
premises, each individual arrangement
must meet with the market
administrator’s approval by complying
with specific guidelines developed by
the market administrator. Only under
fairly close scrutiny can it be assured
that a pipeline arrangement from a pool
plant to & nonpool plant is operated in
conformity with the order.

Handler. The impact of regulation
under an order is primarily on handlers.
The handler definition identifies persons
who will have responsibility for filing
reports and/or making payments for
milk under the merged order. The
handler definition proposed by
proponents should be adopted. As
herein provided, the following persons
are defined as handlers under the order:

(1) The operator of one or more pool
plants;

(2) A cooperative association with
respect to the milk of producers that it
causes to be picked up at the farms and
delivered to a pool plant unless the
cooperative and the pool plant operator
agree that the pool plant operator will
be the handler on such milk, or diverted
for the cooperative's account to a
nonpool plant;

(3) The operator of an other order
plant from which milk is disposed of in
the marketing area;

(4) A producer-handler;

(5) The operator of a partially
regulated distributing plant;

(8) The operator of an unregulated
supply plant; and

(7) The operator of an exempt plant.

All such persons are now defined as
handlers under the Puget Sound-Inland
order, and most are so defined under the
present Oregon-Washington order. Each
person that may incur an obligation
(reporting and/or financial) under the
order should be designated a handler.
This will assure that all information
necessary o determine their regulatory
status under the order can be readily
determined by the market administrator.

Proponent witness testified that the
proposed definition is essentially the
same as those contained in the separate
orders and is intended to serve the same
purpose. Specifically, the definition is
identical to the one contained in the
present Puget Sound-Inland order.
Adoption of the handler definition
described above should help to assure
orderly marketing in the merged
marketing area.

A proposal to adopt a “cooperative
reseve supply unit” should be adopted,
but not as part of the handler definition.
The “cooperative reserve supply unit” is
discussed below.

Producer-handler. The merged order
should continue the exemption now
contained in each of the two individual
orders of a “"producer-handler" from the
pooling and pricing provisions of the
order. Under the merged order, the
definition of a producer-handler should
be the same as that now contained in
the Puget Sound-Inland order.

Proponent witness stated that
retaining the provision of the present
Puget Sound-Inland order that requires a
producer-handler to distribute a daily
average of at least 300 pounds of fluid
milk products on routes will eliminate
from producer-handler status 5 of the
operations that currently have producer-
handler status under the Oregon-
Washington order.

The witness for proponents observed
that the percentages of Class I
disposition by producer-handiers in the
Puget Sound-Inland and Oregon-
Washington marketing areas are,
respectively, the highest and third
highest of any Federal orders in the
United States. He cited such activity as
evidence that the producer-handler
provisions in these orders are not
unduly restrictive. The witness stated
that any relaxation of the present and
proposed provisions would provide

producer-handlers an additional unfair
advantage in their competition with
regulated handlers for the sale of fluid
milk products on routes in the marketing
area.

In addition to testimony about the
provisions proposed for the actual
producer-handler definition, proponent
witness testified that the proposed order
should include a provision of the present
Oregon-Washington order that directs
that fluid milk producers received or
acquired for disposition by a pooled
handler from a producer-handler be
allocated to the extent possible first to
Class I1I, then to Class II, and finally to
Class I use. The witness stated that the
provision had been incorporated into the
Oregon-Washington order at its
promulgation in response to a situation
in which a handler wished to receive
unlimited quantities of packaged
products from a producer-handler at a
location outside the handler's plant
without accounting to the pool for such
receipts.

A primary basis for exempting a
producer-handler from the pricing and
pooling provisions of the order is that
such a person customarily has a
relatively small operation and is
operating in a self-sufficient manner.
The milk that is processed, packaged
and distributed by a producer-handler is
obtained from the producer-handler's
own production. Any fluctuation in a
producer-handler's daily and seasonal
milk needs is met through his own farm
production, and any excess milk
supplier are disposed of at his own
expense. Under this arrangement, a
producer-handler seldom can be a major
competitive factor in the market for
regulated handlers, nor can such a
person have a preferred market for his
milk relative to producers who supply
the regulated handlers and share in the
proceeds of the marketwide pool.

If a producer-handler processes milk
from his own farm but also relies on
pool plants for substantial supplies,
either in bulk or packaged form, his
operations are not significantly different
than the operations conducted by a pool
handler. Since his operation is not fully
regulated, the pool does not receive the
benefits of the producer-handler's Class
I sales. At the same time, the other
producers in the market are bearing the
cost of balancing his operation by
carrying such operator’s necessary
reserve milk supplies. Such an operator
should not have producer-handler status
under the merged order, but should be
accorded pool status similar to that of
any other handler receiving milk directly
from dairy farms.
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There was no opposition to adoption
of the producer-handler definition as
proposed. In view of the fact that
producer-handlers supply a significant
share of the fluid milk dispositions in the
marketing area, and yet are not subject
to the same pricing and pooling
provisions of the order as are regulated
handlers, it is appropriate to require
producer-handlers to rely almost totally
on their own milk production to balance
their fluid sales and to find outlets for
their surplus production outside the fluid
market. Only in this way can there be
any reasonable assurance that their
exemption would not have an adverse
impact on the market.

Therefore, as adopted herein, a
producer-handler would be allowed,
within the limitations on supplemental
purchases, to purchase fluid milk
products in bulk or packaged form. This
change would not undermine the
concept of self-sufficiency, but rather
would provide a producer-handler with
the flexibility to purchase supplemental
fluid milk products in the form that fits
his needs. It is appropriate to include
handlers who produce and distribute
less than 300 pounds of milk per day in
the order’s “exempt plant" definition.
Such handlers represent far too small a
share of the total market for fluid milk
production te justify the same degree of
administrative attention necessary to
assure that larger producer-handlers
operate within the parameters of the
producer-handler definition adopted
herein.

The provision of the Oregon-
Washington order directing that
products acquired from a producer-
handler for sale by a regulated handler
be reported as receipts and allocated
first to Class III, then to Class II, and
finally to the handler's Class I use,
should be included in the merged order.
Adoption of this provision also requires
that any such receipts allocated to Class
1 will be subject to a compensatory
payment to the producer-settiement fund
at a rate determined by the difference
between the Class I and Class iII prices.

Without such a provision, a producer-
handler would be able to find a fluid
outlet for any of its milk production that
might exceed demand for its fluid milk
products sold through customary
channels. In addition, regulated
handlers associated with retail outlets
would have access to unregulated and
potenially lower-cost supplies of fluid
milk products, giving them a competitive
advantage over other pooled handlers
who must pay the order's Class I price
for fluid milk products disposed of on
routes. ; 7~

Cooperative reserve supply unit.
proposal to include in the merged order

a “cooperative reserve supply unit”
should be adopted. Such a provision will
assure the continued pooling of the milk
of coooperative association members
having an historical relationship with
the market. In order to qualify as a
reserve supply unit, a cooperative
association must have been a handler of
producer milk under the merged order or
one of its two predecessor orders for at
least the immediately preceding twelve
months. In addition, a cooperative
reserve supply unit must supply milk to
pool distributing plants located within
125 miles of the majority of its producers
as directed by the market administrator
when the market administrator has
determined that such shipments are
necessary to assure consumers an
adequate supply of fluid milk products.

The “cooperative reserve supply unit”
provision was proposed on behalf of
two cooperative associations whose
members’ milk is pooled under the
Oregon-Washington and Puget Sound-
Inland orders. A witness representing
one of the cooperatives, Northwest
Independent Milk Producers Association
(NWI), testified that the production of
NWI members represents approximately
1 percent of the milk pooled under the
two Northwest orders. He stated that
NWI historically has marketed 25-30
percent of its members' production to a
pool distributing plant, with the balance
diverted to a nonpool cheese plant, and
asserted the cooperative's willingness to
continue to supply the fluid market.
However, the witness testified, NWTI's
sole pool distributing plant customer
signed a full-supply agreement with
Darigold in October 19886 for necessary
shipments of milk to supplement the
plant's nonmember milk supply. He
stated that he contracted and met with
out the pool plant operators in the
marketing area in an unsuccessful
attempt to arrange for alternative pool
outlets for the cooperative's milk. The
witness described NWI's position as a
participant in the marketwide pool as
vulnerable, although the cooperative's
pool plant customer has continued to
receive enough of NWT's production to
assure the pool status of the
cooperative's members. He urged
adoption of the “cooperative reserve
supply unit" provision as a means of
correcting the potential inequity of being
excluded from the marketwide pool. The
witness stated that failure to qualify the
cooperative's member producers’ milk
for pooling would result in their
receiving 65 to 70 cents per
hundredweight less for their milk than
pooled producers receive.

The NWI witness recommended that
the “call area” from which the market
administrator could require milk to be

shipped by cooperative reserve supply
units from members’ farms to pool
distributing plants be defined as 100
miles. He stated that this would
represent a reasonable distance over
which milk supplies needed for fluid use
might be required to be shipped. The
witness observed that adequate supplies
of milk for fluid use are produced within
100 miles of both Portland and Seattle,
and that expanding a "call area" much
beyond 100 miles would result in
inefficient and prohibitively expensive
hauling.

The witness representing Darigold
and NDA testified that those
organizations would have no objection
to a “‘cooperative reserve supply unit”
provision as long as certain safeguards
are included so that producers not
actually associated with the market
would not be eligible to participate in
the marketwide pool. The Darigold
representative proposed that a
“cooperative reserve supply unit” be
required to have qualified for pool status
for the 24 consecutive months
immediately preceding its reserve
supply unit status, and that the
headquarters and all of the producer
members of the association should be
located within the marketing area. The
witness based the need for such
modifications on the possibility that
producer groups having no real
historical supply relationship with the
market might otherwise attempt to be
pooled under the provision.

The provision defining a “cooperative
reserve supply unit” should be included
in the merged order to assure the
continued pooling of the milk of
producers historically associated with
the market. The provision will protect
the member producers of marketing
cooperatives who have been associated
with the market over a significant period
of time and have demonstrated their
willingness and ability to supply milk to
the fluid market from losing their
association with the pool as a result of
forces beyond their control. The order’s
requirement that such an association
supply milk to pool distributing plants
as specified by the market administrator
in order to retain pool status will assure
that the milk supplies of a “cooperative
reserve supply unit” would be made
available for fluid use whenever needed
by the market. The specific order
language proposed by proponent should
be modified to better reflect the role that
a cooperative reserve supply unit would
play in the merged order. It is not
necessary to define such an entity as a
“handler” since the only means it has of
marketing its members' milk is by
moving it to either pool plants or
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nonpool plants. Both of those possible
movements, when directed by a
cooperative, are already included in the
handler definition. Therefore, a
“cooperative reserve supply unit" has
been defined in a separate section, and
an exemption from the constraints of
diversion limits has been included in the
“producer milk™ definition.

In addition, the concept of a “call
area" to determine the area containing
the producers whose milk is required to
be shipped and the pool distributing
plants to which the milk is to be shipped
is not appropriate in the context of this
provision. The area encompassing the
locations of producers' farms is likely to
be more difficult to delineate than the
supply plants from which milk supplies
are “called" under similar provisions in
other orders. The market administrator
has the information necessary to
determine whether the members of any
“cooperative reserve supply units” are
within a reasonable distance of pool
distributing plants in need of milk
supplies and, if so, how much milk
should be shipped. The testimony
dealing with the distance over which
such shipments should be required
indicated that some producers in
Whatcom County, Washington, are
more than 100 miles from Seattle, the
nearest likely market for their milk.
Therefore, a reserve supply unit should
not be “called” upon for milk needed at
locations more than 125 miles from the
majority of its producers. It would not
be reasonable to compel such a unit to
move milk several hundred miles if there
is an adequate supply nearer to the area
experiencing a shortage. It also would
not be reasonable to require shipments
from a cooperative reserve supply unit
at a percentage level of its supply that
exceeds the percentage of milk supplied
to pool distributing plants by other
pooled handlers.

Another change needed in the
proposed definition is in the penalty for
failure of a unit to comply with any
announced shipping requirements. The
penalty proposed by propenent, that
loss of reserve supply unit status would
preclude the unit from qualifying for
such status for a period of one year,
leaves unclear the status of the
cooperative for the next year and the
steps that must be taken for such a unit
lo regain “cooperative reserve supply
unit” status. Instead of the proposed
language, the merged order should
require a cooperative that loses reserve
supply unit status to meet the order’s
pooling requirements for 12 consecutive
months before again becoming eligible
for “cooperative reserve supply unit"
status,

Darigold’s proposed modification to
the provision, that a cooperative reserve
supply unit be required to meet the
order's pooling standards for its
producers’ milk for 24 consecutive
months, is not necessary and should not
be adopted. A handler whose producers
have been pooled for 12 consecutive
months has demonstrated a
considerable association with the fluid
milk market. Extending the period to 24
months would serve no useful purpose
beyond delaying for a year a handler's
ability to pool milk under the
"cooperative reserve supply unit”
provision. Darigold's argument that a
handler can obtain a 12-month milk
supply contract to meet the order's
delivery requirements is not sufficient to
require a 24-month association with the
market. The order cannot erect
unreasonable barriers to the entry of
producers or producer groups that are
not currently included in the
marketwide pool.

Another proposed modification, that
the headquarters and all of the members
of a reserve supply unit be located
within the marketing area, is not a
reasonable restriction. The market
statistics clearly show that milk
production for the two orders is not
normally limited to the marketing areas
of the orders. Production from counties
on the Olympic Peninsula and from
other counties near the boundaries of
the present marketing areas is currently
pooled under both of the present orders,
There is no basis on which to limit the
membership of cooperatives operating
reserve supply units to the marketing
area when other cooperatives are not so
limited. However, because a reserve
supply unit will be required to ship milk
only to pool distributing plants located
within 125 miles of the majority of its
producers, only those units having a
majority of their member producers
located within 125 miles of a pool
distributing plant should qualify for
reserve supply unit status.

Changes in other order provisions that
will accommodate the pooling of milk
handled by a “cooperative reserve
supply unit" should be made where
necessary.

Producer milk. For the most part, the
producer milk definition should be very
similar to the one proposed by
proponents, which is the same as the
current Puget Sound-Inland definition,
and similar to the present Oregon-
Washington definition. However, some
changes in the producer milk definition
of the merged order will be necessary to
accommodate the continued pooling of
the milk currently pooled under the two
orders, and to conform with other

features of the merged order. As in the
case of pool provisions for handlers, the
pool status of producers that
customarily have been pooled under the
two separate orders should not be
altered by the provisions of the merged
order. Therefore, the pooling standards
adopted for producers and producer
milk under the merged order should
reflect the more liberal of the pooling
standards contained in the separate
orders.

Adoption of the “cooperative reserve
supply unit” provision will necessitate
omission of references to “diversion
from™ particular kinds of plants. By
definition, milk pooled by a reserve
supply unit will have no attachment to
any particular pool plant, and therefore
cannot be considered as being “diverted
from” a pool plant. Milk delivered
directly to manufacturing plants can be
considered to be "“diverted from™ the
fluid market rather than from a pool
distributing plant or a pool supply plant.
This change in the terminology relating
to diverted milk will result in non-
substantive changes in the wording of
some of the paragraphs of the “producer
milk™ definition. Additionally, it will
require that the proposed distinction
between the percentages of allowable
diversions from pool distributing plants
and pool supply plants be omitted.

The language requiring different levels
of allowable diversions from pool
distributing and pool supply plants is
contained in the present Puget Sound-
Inland order. The only supply plant
expected to be pooled under the merged
order is operated by Tillamook County
Creamery Association. The plant is
currently a supply plant under the
Oregon-Washington order, which
applies the same diversion limits to all
producer milk, regardless of the type of
pool plant from which it is diverted.

The limits on diversions of producer
milk proposed for the merged order are
taken from the Puget Sound-Inland
order, and are slightly more liberal than
those in the present Oregon-Washington
order. Allowances for the movement of
producer milk direct from producers’
farms to nonpool plants enable handlers
to move milk more economically and
efficiently than if all producer milk were
required to be received first at pool
plants. The proposed 80-percent limit on
diversions of producer milk during the
months of September through April, with
no limit during May through August, will
permit handlers the same degree of
flexibility and efficiency in handling
milk that they now enjoy under the
Puget Sound-Inland order.

Also as proposed by proponents, the
merged order should contain no
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restrictions on the amount of an
individual producer's milk that may be
diverted to nonpool plants (commonly
referred to as “touch-base”
requirements). Proponent witness
testified that a large portion of the milk
pooled under the Puget Sound-Inland
order is produced in Whatcom County,
Washington, located 110-120 miles from
Seattle and from most of the order's pool
plants. According to the witness, most of
the Whatcom County milk is delivered
directly to a nearby manufacturing
plant, The Darigold witness stated that
milk produced in such locations, much
closer to manufacturing outlets than to
any pool plants, should not be required
to be delivered to a pool plant simply to
demonstrate an association with the
market.

The present Puget Sound-Inland order
has no requirement that any particular
percentage or amount of each producer's
milk be received at pool plants, and
there is no basis in the record of this
proceeding on which more demanding
delivery requirements could be adopted.
Therefore, in accordance with the
approach of adopting the more liberal
pooling requirements of the two present
orders, the merged order should contain
no “touch-base” requirement.

5. Handler reports. Reports required
to be submitted by handlers should be
the same as those currently required
under the Puget Sound-Inland order, and
similar to those proposed by proponents.
Exempt plants and unregulated supply
plants should not be required to report
in the same detail as pooled handlers
are required to do. Instead, any
requirements of such handlers to file
reports would be at the discretion of the
market administrator.

The adopted requirements for handler
reports, payroll reports and other
reports are identical to those currently
contained in the Puget Sound-Inland
order and very similar to those of the
present Oregon-Washington order.
Proponenet failed to establish sufficient
reason for requiring exempt and
unregulated supply plants to be subject
to the same reporting requirements as
regulated handlers. There was no
testimony that any current difficulties
exist in evaluating the status of such
plants. Therefore, such handlers should
be required to file no more reports, nor
in any greater detail, than prescribed by
the market administrator.

8. Classification of milk. The merged
order should use essentially the same
uniform classification plan that is
commonly provided in most other
Federal milk orders. However, the plan
should be modified in several respects
to conform to local market conditions.
Basically, the plan adopted herein

provides, as is the case under the
individual orders, for the classification
of milk according to use, including rules
for determining the classification of milk
moved from one plant to another and
the classification of shrinkage. The plan
also sets forth a procedure for allocating
a handler's receipts of milk and milk
products from various sources to his
utilization in each class in order to
determine the classification of producer
milk.

Under the classification plan here
adopted, Class I milk would include all
skim milk and butterfat disposed of in
the form of milk, skim milk, lowfat milk,
milk drinks, buttermilk, filled milk,
milkshakes and ice milk mixes
containing less than 20 percent total
solids and mixtures of cream and milk
or skim milk containing less than 15
percent butterfat. Skim milk and
butterfat disposesd of in any such
product that is flavored, cultured,
modified with added nonfat milk solids,
concentrated (if in a consumer-type
package), or reconstituted likewise
should be classified as Class I milk.
Such classification should apply
whether the products are disposed of in
fluid or frozen form.

Skim milk disposed of in any product
described above that is modified by the
addition of nonfat milk solids should be
Class I milk only to the extent of the
weight of the skim milk in an equal
volume of an unmodified product of the
same nature and butterfat content. The
remaining volume of the product, which
represents the skim milk equivalent of
added nonfat milk solids, would be
classified as Class III

Each product designated herein as a
Class I product would be considered a
“fluid milk product” as defined in the
order, In addition to these fluid milk
products, Class I milk would include any
skim milk and butterfat not specifically
accounted for in Class II or III, other
than shrinkage permitted as Class III
classification.

Class III milk should include products
which are make from surplus Grade A
milk and which compete in a national
market with similar products made from
manufacturing grade milk. These
products include cheese (other than
cottage cheese, lowfat cottage cheese,
and dry curd cottage cheese), butter, any
milk product in dry form (such as nonfat
dry milk), any concentrated milk
product in bulk, fluid form that is used
to produce a Class III product, and
evaporated or condensed milk (plain or
sweetened) in a consumer-type package.
Additionally, Class III milk should
include any product not specified in
Class I or Class II.

An intermediate class, Class II, should
apply to certain products which can
command a higher value than Class Il
products but which must be
competitively priced below Class I in
order to compete with non-dairy
substitute products or manufactured
dairy products that can be used in
making Class II products. Class II milk
should include skim milk and butterfat
disposed of in the form of a “fluid cream
product,” eggnog, yogurt, and any
product containing 6 percent or more
nonmilk fat (or oil) that resembles one of
these products. As defined in the order,
“fluid cream product” means cream
(other than plastic cream or frozen
cream), sour cream, or a mixture
(including a cultured mixture) of cream
and milk or skim milk containing 15
percent or more butterfat, with or
without the addition of other
ingredients.

Class Il milk would also include bulk
fluid milk products and bulk cream
products disposed of to any commercial
food processing establishment at which
food products (other than milk products
and filled milk) are processed and from
which there is no disposition of fluid
milk products or fluid cream products
other than those received in consumer-
type packages. In addition, it would
include milk used to produce cottage
cheese, lowfat cottage cheese, dry curd
cottage cheese, milkshake and ice milk
mixes containing 20 percent or more
total golids, frozen desserts, frozen
dessert mixes, milk or milk products
sterilized and packaged in hermetically
sealed metal or glass containers, and
certain other products as specified in the
order.

The classification plan adopted herein
was proposed by the merger proponent
and embraces the basic features of the
uniform classification plan contained in
many other Federal orders. This plan
was developed from exhaustive
hearings held on the broad issue of
classification in 1971 for 39 markets, A
full discussion and appropriate order
language on the uniform classification
plan is contained in a final decision
issued February 19, 1974 (34 FR 8202,
8452, 8712, 8012). This decision was duly
noted on the record of this proceeding.
Proponent testified that this
classification system, with certain minor
revisions, would be fully appropriate for
the merged order and would comport
with the need for greater uniformity
among those essential provisions of
marketing orders that should be uniform.

The minor revisions to the uniform
classification plan applicable to most
orders, which were proposed by the
merger proponent and adopted herein,




Federal Register / Vol. 53, No. 234 / Tuesday, December 6, 1988 / Proposed Rules

49163

concern the classification of certain
fluid cream products and ending
inventories of packaged fluid milk
products, Under the adopted
classification plan, any mixtures of
cream and milk or skim milk containing
less than 15 percent butterfat would
continue to be Class L. Such products are
Class I under the 39-market uniform
classification plan. Although inventories
of fluid milk products in packaged form
on hand at the end of the month are
included in Class III in most other
Federal orders, they should be classified
in Class I under the merged order. Such
inventories in bulk form, however,
should be classified in Class III. This
procedure for handling fluid milk
product inventories is identical with that
provided under both the present Puget
Sound-Inland and Oregon-Washington
orders.

Such revisions to the 39-market
uniform classification plan that are
herein adopted make allowance for the
provisions under which Northwest
handlers are accustomed to operating.
On the basis of the hearing record, there
is no reason to change the classification
of cream and milk mixtures containing
less than 15 percent butterfat (half-and-
half) from Class I to Class II. Proponent
witness supported retaining such
products in Class I on the basis that they
are customarily used in coffee as a
beverage and as an alternative to whole
milk for many purposes. The witness
explained that the limit on the butterfat
content of fluid milk products should be
reduced from 18 percent to 15 percent in
order to eliminate any posgibility of sour
cream being classified as a fluid milk
product instead of a fluid cream product.

A brief filed on behalf of Carnation
Company, a proprietary handler
operating three pool distributing plants
in the proposed merged marketing area,
proposed lowering the limit on butterfat
content of fluid milk products from the
current level of 18 percent to 9 percent.
The handler supported such a change by
stating that half-and-half and related by-
products are classified in Class Il by
Federal orders in surrounding states,
and that such products are moving
greater distances than before from
processing plants through grocery chain
warehouse deliveries. The Carnation
brief also advocated Class I
classification for “biscuit mix”, a skim
milk formula with added stabilizer, salt
and biscuit flour. The handler observed
that such a product has been classified
astIass Il in the Ohio Valley Federal
order.

Although the uniform classification
plan does classify a milk and cream
mixture containing 9 percent or more

butterfat in Class II, there is no evidence
that the proposed merged order should
do so. The only Federal order in a state
adjoining the proposed marketing area
is the Southwest Idaho-Eastern Oregon
order. The nearest distributing plant in
that market is in Boise, Idaho, located
nearly 400 miles from distributing plants
in Spokane, Washington, and over 400
miles from distributing plants in Eugene
or Portland, Oregon. Although milk
products such as half-and-half may be
moving greater distances than before,
there is no testimony or data in the
hearing record that would support a
conclusion that handlers in the proposed
merged marketing area are competing
for sales of half-and-half with handlers
from other areas who are subject to a
lower price. Similarly, there is nothing in
the hearing record that would support a
Class II classification for “biscuit mix”,

At the hearing, proponents’ principal
witness testified that certain disversion
provisions in each of the two orders
should not be included in the merged
order. The merged order proposed by
proponents would omit the Oregon-
Washington order provision allowing
pooled handlers to divert milk from
producers’ farms to other pool plants at
Class IIT use if so requested by both
handlers. The witness suggested that the
Puget Sound-Inland order provision
allowing producer milk to be diverted to
a commercial food processor located in
Pacific County, Washington, and
classified as Class Il not be included in
the merged order because the
commercial food processor affected by
the provision has moved its operation to
Seattle and no longer receives diverted
producer milk.

The ability of handlers to divert milk
from producers’ farms to other pool
plants and to commercial food
processing plants should be retained in
the merged order, with diversions
between pool plants accommodated in
all three classes of use. Direct shipments
of producer milk are the most efficient
and economical means of moving milk
from farms to the plants in which it
ultimately will be used. Such efficiencies
should not be prohibited by order
provisions. Although the food processing
plant that previously received such
shipments apparently has ceased to do
80, such a means of disposing efficiently
of producer milk surplus to the fluid
needs of the market should continue to
be available to other milk handlers and
commercial food processors. The order
should continue to assure that the
records of a commercial food processing
plant receiving Class Il milk by transfers
or diversions from regulated handlers
will be available to the market

administrator for audit and verification
purposes.

Two changes in the order language
included with the recommended
decision have been made in the order
language accompanying this decision to
reflect accommodation of producer milk
diversions to pool, as well as to
nonpool, plants,

7. Class prices, location adjustments
and butterfat differential. The Class I
price for the merged Pacific Northwest
market should be the basic formula
price for the second preceding month
plus a Class I differential of $1.90. This
price should apply to plants located
within zones established to approximate
distances of 90 miles from Spokane and
Seattle, Washington; and Eugene and
Portland, Oregon. For the purpose of
applying location adjustments, the
marketing area should be divided into
four pricing zones. Zone 1, which would
be the base zone and would have no
price adjustment, should include
northern Idaho and most of eastern
Washington; western Washington,
except for the counties of Clallam,
Jefferson, San Juan and Whatcom; and
western Oregon north of, and including,
Douglas County. Zone 2, with a location
adjustment of minus 6 cents, should
consist of Whatcom County,
Washington. Zone 3 would have a
location adjustment of minus 8 cents,
and would include three southern
Oregon counties. Zone 4 would have a
minus 15-cent location adjustment, and
would include the Idaho counties of
Lewis and Nez Perce, twelve central and
northeastern Oregon counties, fourteen
central and southeastern Washington
counties, and three northwestern
Washington counties. The Class I and
Class III prices to be effective under the

merged order should be adopted as
proposed.

The location adjustment for each
zone, the resulting Class I differential
(shown parenthetically), and the
territory that should be included in each
zone are as follows:

Zone 1—No Adjustment ($1.90)
Benewah Boundary Latah
Bonner Kootenai Shoshone

Oregon Counties

Benton Hood River Multnomah
Clackamas Lane Polk
Clatsop Linceoin Tillamook
Columbia Linn Washington
Douglas Marion Yamhill

Washington Counties
Clark Island Lincoln
Cowlitz King Mason
Ferry Kitsap Pacific
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Skamania Thurston

Skagit Spokane Wahkiakum
Snohomish Stevens Whitman

Zone 2—Minus 6 cents ($1.84)
Whatcom County, Washington
Zone 3—Minus 8 cents ($1.82)
Oregon Counties
Jackson Josephine
Zone 4—Minus 15 cents ($1.75)

Idaho Counties
Nez Perce

Oregon Counties

Klamath Umatilla
Lake Wallowa
Morrow Wasco

Sherman Wheeler

Washington Counties

Klickitat
Okanogan
San Juan
Walls Walla
Yakima

Pierce

Coos

Lewis

Crook
Deschutes
Gilliam
Jefferson

Adams
Asotin
Benton
Chelan
Clallam Jefferson
Columbia Kittitas

At plant locations outside the zones
specified above, the Class I price and
the uniform price to producers should be
reduced by 1.5 cents for each 10 miles
that the plant is from the nearer of the
county courthouse in Spokane,
Washinton; the Multnomah County
Courthouse in Portland, Oregon; or the
city hall in Eugene, Oregon.

The single butterfat differential
currently in use under the Puget Sound-
Inland order should be adopted for the
merged order, rather than the provisions
of the Oregon-Washington order under
which the price of milk used by handlera
in Class I is adjusted by a different
butterfat differential than the price of
milk used in Classes II and IIL

Class I price. The Class I price
differentials effective at the primary
population centers of the merged
marketing area should be changed to
$1.90. Currently, the Class I price
differential at Portland, Oregon, and
Spokane, Washington, is $1.95, while the
corresponding differential at Seattle,
Washington, is $1.85.

The Darigold witness testified that
adequate supplies of milk are produced
within short distances of each of the
Pacific Northwest cities in which
population and distributing plants are
concentrated. He also observed that
packaged Class I milk products move
freely between the population centers
without being impeded by the price
differences. The witness stated that the
proposed reduction in the Class I price
level at Portland and Spokane would
more than offset the effect of the
proposed increase at Seattle on prices to
producers.

A producer from the Spokane area
opposed the proposed 5-cent reduction

Douglas
Franklin
Garfield
Grant

of the Class I differential at Spokane.
Instead, he suggested, the differential
should be increased to $2.00. The
witness expressed his concern that the
proposed 5-cent increase in the Class I
differential at Seattle would cause dairy
farmers to move their operations to the
Seattle area for the benefits of a higher
Class I price and lower hauling costs. He
also stated that the proposed change
would cost him 5 cents per
hundredweight.

Adoption of the $1.90 Class I
differential for all of the marketing
area’s population centers will bring the
prices for fluid milk at those locations
into line without significantly changing
total returns to producers. In view of the
volume of milk supplies produced in the
vicinity of all the market's population
centers, there is no reason to maintain a
higher price level at some of the
metropolitan areas than at others. The
hearing record provides no support for
the Spokane-area producer’s concerns
about a reduction in his returns for milk
or a migration of dairy farmers from
eastern Washington State to the Seattle
area. The effect of the decrease in the
Class I differential at Spokane and
Portland will be largely offset by the
increase in the Class I differential at
Seattle. As a result, little change in the
uniform price paid to producers should
be attributable to the changes in Class I
differentials. As a result of the merger of
the two orders, however, the uniform
price paid to producers currently pooled
under the Puget Sound-Inland order
should increase by several cents. Such
an increase would result from the
relatively higher percentage of milk used
in Class I in the Oregon-Washington
market.

As for the possibility of eastern
Washington producers moving to the
Seattle area because of the increase in
the Class I price there, in combination
with lower hauling rates, such a shift in
production area is unlikely. For one
thing, producers in both parts of the
marketing area will be receiving the
same uniform price, regardless of the
class in which their milk is used. For
another, the Washington area that
appears to be experiencing marked
increases in milk production is Yakima
County. Milk received at plants located
in central Washington is subject to
significant location adjustments under
both of the two separate orders,
reducing prices to producers by 15 or 20
cents below the uniform price. Milk
produced in Yakima County that is
surplus to the fluid milk needs of central
Washington handlers must be hauled
over 150 miles to the nearest plants in
Spokane, Portland or the Seattle area, at
substantial hauling costs to producers.

In spite of these advantages in price and
hauling cost, Yakima County appears to
be one of the fastest-growing areas of
milk production in the merged marketing
area. It is apparent that there are factors
beyond the local Class I differential and
effective hauling rates that influence
milk production trends in any given
area.

Proponents originally proposed that
the Commodity Credit Corporation
allowance for manufacturing butter and
powder (currently $1.22) be used in the
computation of the Class III price under
the merged order instead of the 48-cent
manufacturing allowance provided for
in the two separate orders. At the
hearing, proponents withdrew that
proposed change, and stated that they
wished to use the formula currently used
in the two separate orders. Modification
of the proposal was not discussed in the
recommended decision, nor was the
change incorporated into the order
language accompanying the decision.
Two of the merger proponents and
Northwest Independent Milk Producers
Association filed exceptions to adoption
of the Class III price computation as
originally proposed, noting correctly that
failure to adopt the language as
modified at the hearing must be the
result of an error.

The Class III price computation in the
merged order should reflect the
modification proposed at the hearing by
proponents. If adopted as originally
proposed, the Class III price under the
merged order could fall as much as 74
cents below the current Class III price
level, depending on the margin by which
the Minnesota-Wisconsin, or basic
formula, price exceeds the butter-
powder snubber price computed with
the use of the designated manufacturing
allowance, Such a price reduction would
significantly reduce the blend prices to
be paid to producers, and would give
Pacific Northwest manufacturing plant
operators a significant advantage in
competing for sales of butter, cheese
and nonfat dry milk with manufacturing
operations elsewhere in the United
States. Therefore, the Class III price
computation procedure under the
merged order should be changed from
that contained in the recommended
decision to the procedure followed in
the two individual orders.

Location adjustments. A system of
establishing location adjustments by the
zone in which a plant is located is
appropriate for the merged order, since
location pricing under the separate
orders is determined largely by zones.
The amounts of most of the proposed
adjustments are also appropriate, and
should be adopted. The Darigold
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witness testified that location
adjustments should be reduced at all
locations in the marketing area that are
subject to adjustments to the Class I and
uniform prices. He supported
proponents’ proposal that location
adjustments be reduced from 10 cents to
8 cents in southern Oregon; from 18 and
20 cents to 15 cents in central Oregon;
and from 20 cents under the Oregon-
Washington order to 15 cents in central
Washington. The 15-cent adjustment of
this latter area, however, would mean a
5-cent greater adjustment than now
exsits under the Puget Sound-Inland
order. The witness also supported the
elimination of location adjustments at
locations between Seattle and Portland,
and the reduction of the present 6-cent
adjustment at locations in Whatcom
County, Washington, to 3 cents.

The Darigold witness based his
support of a reduction in the
adjustments to be made in Class I and
uniform prices on two principal
arguments. First, he stated, location
adjustments to producer prices under
the Oregon-Washington order have been
applied only to the amount of each
producer’s base production, and not to
producers’ total production. With the
elimination of the base-excess plan, he
said, location adjustments will be
applied to the unform price for all of
each producer's milk, and will have a
greater impact on producer returns.
According to the witness, another
reason for reducing the amounts of
location adjustments is to “modernize”
the merged order. He cited recent
Federal order decisions in which
location adjustments were reduced,
eliminated or not adopted as evidence
of such a trend.

Opposition to the proposal to reduce
the location adjustment at Darigold'’s
Lynden, Washington, manufacturing
plant in Whatcom County from 6 to 3
cents was expressed in two briefs
received by the Department, Both
Northwest Independent Milk Producers
Association and Carnation Company
protested that the current 6-cent location
adjustment rate is too low when
compared to the cost of handling milk
from Whatcom County to Seattle. The
handlers stated that Darigold’s ability to
charge its producers a very low hauling
rate because of their proximity to
Darigold's manufacturing plant makes it
very difficult for other handlers to
procure milk supplies in that area for the
Seattle fluid milk market. The handlers
argued that the location adjustment for
Whatcom County should, if changed at
all, be increased to more closely reflect
the actual cost of hauling milk from
Whatcom County to Seattle.

The location adjustments in most
parts of the marketing area should be
changed as proposed. Most of the
locations affected by such price
adjustments obtain milk supplies from
producers currently pooled under the
Oregon-Washington order. The location
adjustments deducted from the prices
paid for these producers’ milk are
calculated on the basis of the producers’
base production, According to the
Darigold witness, base production under
the Oregon-Washington base-excess
plan generally represents about 80
percent of producers’ total production.
Under the proposed merged order, each
producer's entire production will be
subject to the full price adjustment at
the location of the plant at which it is
received. Accordingly, a slight
(approximately 20 percent) reduction in
the location adjustment rates at those
locations will result in & minimal impact
on producer returns when considered
with the elimination of the base-excess
plan,

The proposed changes in location
adjustments at locations in the Oregon-
Washington marketing area should have
little or no effect on the handlers at
those locations. Most of the southern
and central Oregon and central
Washington handlers have, according to
the Darigold witness, more than
adequate supplies of milk available
nearby and no nearby competition for
producer milk supplies from
manufacturing plants. The handlers in
these areas are located at great enough
distance from each other and from
handlers in the zero location adjustment
zone that changes of 2 to 5 cents in
location adjustment rates should not
affect their competitive relationships
with other distributing plants.

The location adjustments effective at
locations between Portland and Seatile
under the two separate orders should be
eliminated. Areas within 90 miles of
Eugene, Portland, Seattle and Spokane
should be free of location adjustments.
The record indicates that ample milk
supplies for the market's population
centers are available within 90 miles of
those centers. The distance between
Portland and Seattle is less than 180
miles, so any plant located between the
two cities must be less than 90 miles
from either Portland or Seattle.

Location adjustments for the northern
Olympic Peninsula and San Juan
County, Washington, should be reduced
by 1 cent, from 16 cents to 15 cents, as
proposed. It appears that there are no
pool plants in this area to which
location adjustments could be applied.
Therefore, the 1-cent change is unlikely
to make any real difference.

Proponents’ arguments for reducing
the present 8-cent location adjustment at
locations in Whatcom County,
Washington, are less persuasive. The
location adjustment should not be
reduced. One reason given for such a
reduction was that the nearby
manufacturing plant in Lynden provides
an outlet for milk surplus to the market's
fluid needs, while location adjustments
are still needed at locations in southern
and central Oregon and central
Washington precisely because no
nearby manufacturing plants exist to
provide an outlet for surplus milk
produced in those areas. In fact, the
situation thus described by the Darigold
witness should result in a greater
location adjustment for Whatcom
County than, for instance, Jackson
County, Oregon. The receipt of milk at a
manufacturing plant located in an area
of heavy milk production at some
distance from the market's center is the
classic situation to which location
adjustments were designed to apply.
Prices paid for such milk are adjusted
downward for location to compensate
for the fact that the milk has not had to
be hauled to distant bottling plants but
instead has been shipped a relatively
short distance at a significantly lower
hauling cost,

Another reason advanced by the
Darigold witness for a reduction in the
location adjustment rate at Whatcom
County was the need to “modernize” the
order, According to the witness,
reduction and elimination of location
adjustments in Federal orders generally
has become a trend that should be
followed in the merged order. The
witness cited 3 relatively recent
decisions relating to the Southwestern
Idaho-Eastern Oregon, Eastern Ohio-
Western Pennsylvania and Greater
Kansas City orders in which location
adjustments had been, respectively, not
adopted, eliminated and reduced.

None of the reasons given in the cited
decisions for the actions taken are
relevant to marketing conditions in the
Pacific Northwest. The Southwestern
Idaho-Eastern Oregon decision found
that no location adjustments were
necessary for that marketing area
because all of the distributing plants
that were expected to be regulated by
the order were located in counties in
which enough milk was produced to
satisfy the local distributing plant’s
demand for fluid milk. Also, the
distributing plants were found to be
distributed throughout the marketing
area, not concentrated in one or two
large population centers.

In the Eastern Ohio-Western
Pennsylvania decision, location
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adjustments at locations in the
marketing area were eliminated because
most of the distributing plants had
moved out of the population centers
nearer to the production areas, leaving
the leading population centers as no
longer significant fluid milk processing
centers. The decision reiterated the
traditional rationale for location
adjustments, but determined that the
conditions for which location
adjustments were designed no longer
existed in the Eastern Ohio-Western
Pennsylvania marketing area.

The Greater Kensas City decision
referred to by proponent expanded the
order's location adjustment-free area to
assure that prices at a pool supply plant
located south of Kansas City and closer
to a higher-priced order would not be
subject to a negative adjustment. The
decision was part of a 8-market
proceeding held to consider location
adjustment changes for the purpose of
assuring inter-market price alignment
after Class I prices were legislatively
amended in many Federal orders. In the
six orders affected by the decision,
location adjustments were increased in
3, reduced in 1, and unchanged in 2.

The decisions cited by the Darigold
witness address marketing conditions
that differ markedly from those in the
proposed merged marketing area.
However, the witness failed to cite
decisions affecting the New England and
New York-New Jersey orders in which
location adjustments were increased to
reflect increases in hauling costs. These
markets, with manufacturing plants
located in the heavy production areas
distant from most distributing plant
locations, are more comparable to the
gituation of Whatcom County. Such
increases, that update location
adjustments to correspond to the
significant increases in hauling costs
that have been experienced since most
location adjustment provisions were
written, are actually the only means of
“modernizing" location adjustments. It
is very possible that it would be
appropriate to “modernize,” or increase,
the location adjustment at Whatcom
County, as urged by Northwest
Independent Milk Producers Association
and Carnation Company. However,
there is inadequate data and testimony
in the record of this proceeding to
determine an appropriate change in the
level of location adjustment for
Whatcom County. Therefore, there
should be no change in the present 6-
cent adjustment.

Butterfat differential. The merged
order should provide for a single
butterfat differential for adjusting order
prices to the butterfat content of the

milk being priced. The differential
should be the Chicago 92-score butter
price for the month multiplied by a
factor of 0.115, rounded to the nearest
0.1 cent. Such differential should be
announced on the fifth day after the end
of the month to which it applies.

This differential is now used under
the present Puget Sound-Inland order.
However, the Oregon-Washington order
provides for three separate butterfat
differentials. The Class I butterfat
differential for handlers is determined
by multiplying the Chicago butter price
for the preceding month by 0.12, while
the handler Class II and @i differentials
are determined by multiplying the butter
price for the current month by 0.115. The
butterfat differential applicable in
adjusting the uniform price to producers
is the average of the Class I, Class II and
Class Il butterfat differentials weighted
by the proportion of buttefat in producer
milk in each class.

Presently, the Class I, Class II, and
Class III differentials for the Oregon-
Washington order are announced on the
fifth day of the month. The Class I
differential applies to the month in
which announced, while the Clasg IT and
Class Il differentials apply to the
preceding month. The producer butterfat
differential is announced on the 14th
day of each month and applies to milk
received during the preceding month.

The merger proponents proposed that
all class prices and uniform prices under
the merged order be subject to an
adjustment by a butterfat differential
based on the Chicago butter price times
the factor of 0.115. No cppaosition to the
use of this single factor was presented
at the hearing.

As proposed and as herein adopted,
using a single factor of 0.115 for
computing class butterfat differentials
will change the relationship of Class I
skim milk and butterfat values of those
handlers that are presently regulated by
the Oregon-Washington order. The
impact of this change will increase such
handlers’ cost of skim milk since less
value will be assigned to the butterfat
component of Class I milk. However, the
absolute effect on a handler's cost for
Class I milk is dependent on the average
test of his Class I products,

Nevertheless, adopting a lower Class I
butterfat differential for the Oregon-
Washington portion of the proposed
merged marketing area gives recognition
to the reduced demand and the related
lower market value of butterfat in fluid
milk products in Class I. This lower
value for Class I butterfat will be
reflected in returns to producers which,
in turn, should provide less incentive to

produce high-test milk that consumers ‘
do not want.

8. Handler obligations to the pool. The
value of producer milk to handlers
should centinue to be determined on the
basis of its use in the three classes of
utilization, and the prices associated
with each class. As proposed by
proponents, each handler's obligation to
the producer-settlement fund should be
determined by “equalization”, as is
currently the case under the Puget
Sound-Inland order, In an “equalization”
pool, a handler pays to the producer-
settlement fund the amount by which
the handler’s use value of producer milk
exceeds the value of the producer milk
at the uniform price. If the value of the
producer milk at the uniform price
exceeds the handler's use value, the
handler receives the difference from the
producer-gettlement fund in order to pzy
the producers the uniform price. In this
way, each handler pays the total use
value of producer milk received and
each handler is left with a sum great
enough to pay all of the handler's
producers for their milk at the uniform
price.

Under the Oregon-Washington orde:
handlers are required to pay the full
class use value of their producer milk to
the producer-settlement fund. The
market administrator then pays
nonmember producers, handlers,
cooperative associations and the
Oregon State Divigion of Milk
Stabilization for the milk supplied by
them or by the producers for whose milk
they are respongible for paying. With
the cessation of payments to the State of
Oregon (see below), it is no longer
necessary to require handlers to pay the
full use value of their milk to the
producer-settlement fund. Operation of
the Pacific Northwest pool as an
“egualization” pool will reduce the
amount of money paid into and out of
the producer-settlement fund, and
should improve handlers' cash flow.

Late payment charge. The merged
order should include a late payment
charge to be applied to handlers’
payments to the producer-seitlement
fund, as a result of audit adjustments,
and for administrative and marketing
service assessments that are received
after the date such payments are due
under the order. The charge should be 1
percent of the amount due, and should
be applied on the first day after the due
date. The late payment charge should
also be applied to any unpaid balance
(including any previously unpaid
overdue charges) on the due date for
such obligation in each following month.

Proponent proposed the late payment
charge on the basis that such a




Federal Register / Vol. 53, No. 234 / Tuesday, December 6, 1988 / Proposed Rules

49167

provision had been found necessary in
the Oregon-Washington order to assure
timely payment of handlers’ obligations
to the producer-settlement fund and for
administrative and marketing service
assessments. The Darigold witness
testified that the late payment charge
provision, as proposed, should be
modified to remove a requirement that
late payment charges be assessed under
the order on late payments for milk
purchased from cooperative association
plants by other handlers. He explained
that agreements between cooperatives
and their customers may enable
cooperatives to impose such a charge
outside the order.

Some of the wording in paragraph (b)
of the section on late payment charges
in the recommended decision order
language appears tc correspond to that
part of the originally proposed section
that proponents testified should not be
adopted. The requirement that “All
charges on cverdue accounts shall be
paid to the fund or to the person to
whom the account was due . . ."
appears to be related to the original
proposal that would have instructed the
market administrator to apply such
charges not only to accounts overdue to
the market administrator, but accounts
overdue to cooperative associations and
nonmember producers as well. The
order language therefore is changed to
reflect the omission of such an
application of late payment charges.

Two briefs opposing adoption of a late
payment charge were received.
Carnation Company, a proprietary
handler operating distributing plants
under both of the two orders, abjected
to the imposition of a late payment
charge in months when billings from
cooperatives or the market
administrator arrive after the date
payments are due. The Carnation brief
stated that the company does accept
billing information by telephone so that
payments can be made on time, but
congiders a late payment charge
unreasonable unless the billings arrive
on time. Carnation also stated that the 1
percent charge for a payment one day
late is unreasonable. Olympia Cheese
Company, a nonpool cheese plant
operator, also objected to adoption of a
late payment charge for the merged
order. The brief filed by the handler
stated that cooperatives and other
handlers are able to charge late
payment fees on overdue accounts
outside the Federal order. Olympia
Cheese’s brief also stated that the
proposed provision would disrupt the
operation of the order, goes beyond the

intent of the Act, and violates usury
laws,

The late payment charge, modified as
suggested by the Darigold witness, is
necessary to assure that payments to the
funds maintained by the market
administrator will be made promptly.
Prompt payment is essential in order for
the market administrator to make
payments to handlers on the dates
specified in the order so that those
handlers, in turn, may pay producers
according to the timetable required by
the order. Failure on the part of a
handler to meet the crder's due dates
unnecessarily delays payments to
producers and gives the late-paying
handler a financial advantage over
handlers who comply with the order’s
payment dates. Allowing a period after
the due date when no late payment
charge would be imposed would only
encourage handlers to put off payment
until the day before the charge is
effective, A charge for late payments
will enable the order to operate
smoothly, and will assure that producers
will receive payment for their milk,
some of which was used by handlers
over a month earlier, in a timely manner.
Elimination of the proposed provision
subjecting handlers’ late payments to
cooperative associations for milk
received from cooperatives’ plants will
enable the market administrator to
avoid unnecessary involvement in
business dealings between regulated
handlers.

A charge of one percent of the amount
overdue should not be considered
excessive. A lesser rate would
constitute little deterrent to late
payments. Furthermore, since handler
obligations under the merged order will
reflect only their equalization value (the
difference between the class use value
of the milk and its value at the uniform
price), the amount of late payment
charge imposed should not be unduly
burdensome. The late payment charge is
not considered interest, and is not
subject to usury laws. The late payment
charge assures that timely payment of a
handlers' obligations to the pooi will
represent the most economic use of the
handler's financia! resources.

9. Payments to producers. Marketwide
pooling of producer returns should be
provided under the merged order as the
basis of distributing among producers
the proceeds from the sale of their milk.
This type of pooling is now being used
in each of the individual markets to be
merged and was the only alternative
proposed or supported for use under the
merged order.

A single marketwide uniform price,
adjusted for butterfat content and for
location of the plant to which the milk is
delivered, should be the basis of

distributing total pool proceeds from
producer milk in making payments to
individual producers. Under this
payment arrangement, each producer
would share equally in the higher-
valued Class I milk of the market as well
as in the lower-valued Class II and
Class III uses of milk. A single uniform
price to producers is now applicable
under the Puget Sound-Inland order.

The present Oregon-Washington order
provides for a 12-month operating base
plan, which is another method of
distributing the total proceeds from
handlers to producers. This plan
provides for producers to earn daily
bases that represent the producer’s daily
average production during the market's
four lowest months of production for the
previous year. For deliveries within a
producer’s base, the producer receives a
“base” price that includes a share of the
value of the market's Class I sales. For
marketings in excess of his base, the
producer receives an “excess" price
which is comparable to the lower
manufacturing, or Class I1I, price, In
addition to the “base-excess” plan, the
Oregon-Washington order includes
authorization for the market
administrator to pay pool proceeds to
the Oregon State Milk Audit and
Stabilization Division at the base and
excess values for producers and
cooperative associations participating in
the “Oregon Base Plan."”

Proponents proposed that both the
Oregon-Washington Federal order base
plan and provisions facilitating
operation of the Oregon State Base Plan
be omitted from the proposed order. The
Darigold witness testified that
participation by Oregon-Washington
producers in the Oregon Base Plan had
declined from nearly 100 percent at the
time the Oregon-Washington order was
promulgated to approximately 18
percent at the time of the hearing in this
proceeding. He stated further that the
State of Oregon was expected to
discontinue operation of its base plan at
the end of 1987. There was no
opposition, at the hearing or in briefs, to
the omission of both the Federal order
base plan and the Oregon base plan
from the merged order. Because no
support was expressed for retention of
the Federal order base plan or
provisions facilitating operation of the
Oregon State Base Plan in the merged
order, the provisions associated with
those plans should not be includ