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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
usS.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Office of the Secretary
7CFR Part 2

Revislon of Delegations of Authority

AGENCY: Department of Agriculture.
AcTion: Final rule.

SUMMARY: This document revises the
delegations of authority from the
Secretary of Agriculture and the general
officers of the Department to reflect the
delegation of certain functions relating
to the USDA Drug-Free Workplace
Program,

EFFECTIVE DATE: August 23, 1988.

FOR FURTHER INFORMATION CONTACT:
Larry Wilson, Director, Office of

Finance and Management, U.S.
Department of Agriculture, Washington,
DC 20250, (202) 447-8345.
SUPPLEMENTARY INFORMATION: The
Department of Agriculture has instituted
& Drug-Free Workplace Program which
calls for the designation of certain
positions within USDA to be included in
a group from which random selections
will be made for drug testing. Employees
holding these positions so designated
will be notified and given the
opportunity to appeal the inclusion of
their position in the drug-testing
category. A USDA official is to be
designated as the final appeal officer in
such cases. This document delegates to
the Assistant Secretary for
Adrpinistration the authority to
des3gnate the final appeal officer and
designates the Director of the Office of
Finance and Management as the final
appeal officer. It also delegates to the
Assistant Secretary for Administration
and the Director, Office of Finance and
Management the authority to administer
the administrative appeals process
related to the inclusion of positions in
the Testing Designated Position listing in

the USDA Drug-Free Workplace
Program.

This rule releates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, notice of proposed
rulemaking and opportunity for
comment are not required and this rule
may be made effective less than 30 days
after publication in the Federal Register.

Further, since this rule relates to
internal agency management, it is
exempt from the provisions of Executive
Order 12291, Finally, this action is not a
rule as defined by Pub. L. 97-354, the
Regulatory Flexibility Act, and thus is
exempt from the provisions of that Act.

List of Subjects in 7 CFR Part 2

Authority delegations (Government
Agencies).

Accordingly, Part 2, Title 7, Code of
Federal Regulations is amended as
follows:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

1. The authority citation for Part 2
continues to read as follows:

Authority: 5 U.S.C. 301 and Reorganization
Plan No. 2 of 1953, except as otherwise
stated.

Subpart C—Delegations of Authority
to the Deputy Secretary, the Under
Secretary for International Affairs and
Commuodity Programs, the Under
Secretary for Small Community and
Rural Development, and Assistant
Secretaries

2. Section 2.25 is amended by adding a
new paragraph (b)(23) to read as
follows:

§ 225 Delegations of authority to the
Assistant Secretary for Administration

» * - * *

(b) Related to finance and
management, * * *

(23) Administer the administrative
appeals process related to the inclusion
of positions in the Testing Designated
Position listing in the USDA Drug-Free
Workplace Program and designate the
final appeal officer for that Program.

- - - -

Subpart J—Delegations of Authority
by the Assistant Secretary for
Administration

3. Section 2.75 is amended by adding a
new paragraph (a)(24) to read as
follows:

§2.75 Director, Office of Finance and
Management.

(a) Delegations. * * *

(24) Administer the administrative
appeals process related to the inclusion
of positions in the Testing Designated
Position listing in the USDA Drug-Free
Workplace Program and serve as the
final appeal officer for the Program.

For Subpart C:

Date: August 17, 1988,
Peter C. Myers,
Acting Secretary of Agriculture.

For Subpart J:

Date: August 17, 1988.
John J. Franke, Jr.,
Assistant Secretary for Administration.
[FR Doc. 88-19120 Filed 8-22-88; 8:45 am]
BILLING CODE 3410-90-M

Animal and Plant Healith Inspection
Service

9 CFR Part 78
[Docket No. 88-085]

Brucellosis; Correction

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Technical amendment.

SUMMARY: We are correcting an error in
the brucellosis quarantine regulations
concerning restrictions on the interstate
movement of sows and boars for
breeding purposes.

EFFECTIVE DATE: August 23, 1988,

FOR FURTHER INFORMATION CONTACT:
Dr. R.D. Hobbs, Regulatory
Communications and Compliance Policy
Staff, VS, APHIS, USDA, Room 827,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8135.

SUPPLEMENTARY INFORMATION:

Background

The provisions of 9 CFR Part 78 et seq.
(referred to below as the regulations)
restrict the interstate movement of
cattle, bison, and swine to prevent the
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spread of brucellosis. Subpart D of the
regulations (§§ 78.30 through 78.34)
contains provisions that are specific to
swine. Paragraph (b) of § 78.33 restricts
the interstate movement of sows and
boars, when transported for breeding
purposes.

On January 13, 1987, we published a
proposal in the Federal Register (52 FR
1336-1338, Docket No. 85-049) to amend
the regulations. The final rule was
published in the September 8, 1887,
Federal Register (52 FR 33798-33800,
Docket No. 87-050).

The final rule differed in certain
respects from the original proposal.
Most of these differences were
explained in the “Supplementary
Information’ portion of the final rule as
being the result of changes made in
response to comments from the public.
The one exception involved the
amendatory language for § 78.33(b]. Our
proposal included asterisks indicating
that paragraph (2] of §78.33(b) was to
remain unchanged. These asterisks were
inadvertently omitted from the final rule,
resulting in the deletion of paragraph (2).

The provisions that were
unintentionally deleted required that
any sows and boars moved interstate
for breeding purposes be accompanied
by a certificate containing certain
statements and be:

1. From a validated brucellosis-free
herd or state; or

2. Negative to an official test within a
certain timeframe.

This correction reinserts these
provisions in the regulations, where they
are needed to assure that only
brucellosis-free sows and boars will be
moved interstate for breeding purposes.
To accomplish this correction, we are
also redesignating current §78.33(b) as
paragraphs (b) and [b){1) of § 78.33. This
redesignation is only a formalting
change and does not amend any
language currently in the regulations.

List of Subjects in 8 CFR Part 78

Animal diseases, Brucellosis, Cattle,
Hogs, Quarantine, Transportation.

Accordingly, 8 CFR Part 78 is
correctly amended as follows:

PART 78—BRUCELLOSIS

1. The authority citation for Part 78
continues to read as follows:

Authority: 21 U.S.C. 111-114a-1, 114g, 115,
117, 120, 121, 123-1286, 134b, 134f; 7 CFR 2.17,
2.51 and 371.2(d).

2. Paragraph (b) of § 78.33 is revised to
read as follows:

§78.33 Sows and boars.

(b) Sows and boars may be moved in
interstate commerce for breeding only if
the sows and boars are:

(1) Individually identified by an
official eartag, or by ear notching or an
ear tattoo that has been recorded in the
book of record of a purebred registry
association. This identification must be
accomplished before movement in
interstate commerce and before the
sows and boars are mixed with swine
from any other source; and

(2) (i) From a validated brucellosis-
free herd or a validated brucellosis-free
state and accompanied by a certificate
which states, in addition to the items
specified in §78.1, that the swine
originated in either a validated
brucellosis-free herd or a validated
brucellosis-free state; or

(ii} Negative to an official test within
30 days prior to interstate movement
and accompanied by a certificate which
states, in addition to the items specified
in § 78.1, the dates and results of the
official tests.

- - L - .

Done at Washington, DC, this 18th day of
August 1988.
Larry B. Slagle,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 88-19118 Filed 8-22-88; 8:45 am]
BILLING COOE 3410-34-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 88~-NM-13-AD; Amdt 39-8007]

Airworthiness Directives; Boeing
Model 737 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD],
applicable to Boeing Model 737 series
airplanes certified for operation above
35,000 feet, which reguires replacement
of cabin pressure safety relief valves.
This amendment is prompted by reports
of cabin pressure safety relief valves
becoming inoperative due to
accumulated moisture freezing in the
valves, This condition, if not corrected,
could lead to excessive pressure buildup
in the airplane in the event of a
pressurization system malfunction.
EFFECTIVE DATE: October 3, 1988.

ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box

3707, Seattle, Washington 98124. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Transport
Airplane Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATICON CONTACT:
Mr. Robert C. McCracken, Systems and
Equipment Branch, ANM-130S;
telephone (206) 431-1947. Mailing
addreas: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
88966, Seattle, Washington 98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive which requires
replacement of cabin pressure safety
relief valves on Boeing Model 737 series
airplanes, was published in the Federal
Register on March 18, 1988 (53 FR 8928).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The Air Transport Association (ATA)
of America, on behalf of iis members,
commented that the proposed rule
addressed airplanes certificated up to
37,000 feet, which could be interpreted
to cover all Model 737 airplanes, It
requested that the proposed
applicability statement be clarified to
read "certified for operation above
35,000 feet.” The FAA concurs with the
recommendation. The intent of this AD
action was to address only to those
airplanes certificated to the higher
altitudes. The final rule has been revised
accordingly. The FAA has determined
that this change will not increase the
economic burden on any operator, nor
will it increase the scope of the AD.

ATA questioned whether the
proposed modification would address
the problem of “sticky sensors” which
the FAA is attempting to solve, and &lso
asked how icing was identified as the
problem. It suggested that sticky sensors
in these valves have been causing
problems for years and requested that
the AD permit periodic checking and
cleaning of the valves as en alternate
means of compliance with the AD. The
FAA notes that the testing used to
identify the source of the problem was
accomplished in the Boeing laboratory
and showed clearly that airplanes
equipped with pressurization systems
certificated for altitudes above 35,000
feet operate at a higher cabin
differential pressure when flying at
altitudes above 28,000 feet. This higher
pressure differential results in the safety
valves functioning with the sensor
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poppet operating off its seat, thereby
passing air and moisture, which
condenses and eventually freezes,
rendering the valve inoperative. This
specific problem is only present on
airplanes certificated to operate above
35,000 feet. Therefore, the FAA does not
concur with the commenter that the
problem is caused by contamination and
that periodic cleaning would be a
solution.

The ATA also noted that its affected
operators will have to modify all their
airplanes to maintain safety valve
interchangeability with their other
Model 737 airplanes, and requested that
the FAA change the economic analysis
to reflect this increased cost. The FAA
does not concur. Since the rule does not
require modification of Model 737
airplanes certificated for operation at
the lower altitude, such modifications
are solely at the option of the operator,
and therefore, the associated costs are
not attributable to the rule.

Another commenter, the Air Line
Pilots Association (ALPA), requested
that the FAA verify that the problem
with the cabin safety relief valves only
occurs on aircraft certificated to 37,000
feet. This commenter recommended that
if any doubt exists, the rule should be
expanded to require modification of all
Model 737 airplanes. For the reasons
already discussed, the FAA does not
concur with the commenter’s
recommendation, and the final rule has
not been revised.

The final rule has been revised to
remove all references to the use of “later
FAA-approved revisions of the
applicable service bulletin,” in order to
be consistent with FAA policy in that
regard. The FAA has determined that
this change will not increase the
economic burden on any operator, nor
will it increase the scope of the AD,
since later revisions of the service
bulletin may be approved as an
alternate means of compliance with this
AD, as provided by paragraph B.

Alfter a careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the proposed rule, with the
changes previously noted.

It is estimated that 312 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 4
manhours per airplane to accomplish the
required actions, and that the average
labor cost will be $40 per manhour,
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $49,920.

The regulations set forth in this
amendment are promulgated pursuant to

the authority in the Federal Aviation Act
of 1958, as amended (48 U.S.C. 1301, et
seq.), which statute is construed to
preempt state law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small
entities, because few, if any, Model 737
airplanes are operated by small entities.
A final evaluation has been prepared for
this regulation and has been placed in
the docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.8.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1883); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Boeing: Applies to Model 737 series
airplanes, which have been approved for
operation above 35,000 feet, certificated
in any category. Compliance required
within the next 15 months after the
effective date of this AD, unless
presiously accomplished.

To prevent fuselage pressures in excess of
design limits due to freezing of cabin pressure
safety relief valves if pressurization
malfunctions occur, accomplish the following:

A. Replace the cabin pressure safety relief
values (2] in accordance with Boeing Service
Bulletin 737-21-1908, dated December 10,
1987,

B, An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Transport Airplane Office, FAA,
Northwest Mountain Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager, Seattle
Transport Airplane Office.

C. Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate airplanes to a base for the
accomplishment of the rework required by
this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 88124-2207. These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Transport
Airplane Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective
October 3, 1988.

Issued in Washington, DC, on August 16,
1988.

Thomas E. McSweeny,

Acting Director, Office of Airworthiness.
[FR Doc. 88-19027 Filed 8-22-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 88-CE-08-AD; Amdt. 39-6004]

Airworthiness Directives; Cessna
Models 402B, 402C, 404, F406, 421C,
and 441 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to Cessna Models 402B, 402C,
404, F406, 421C, and 441 airplanes,
which requires structural reinforcement
of Enviroform type passenger seats.
Reports have been received of seats
separating from the seat base. The
actions specified in this AD will
reinforce this interface, preclude failure
of the seats, and help prevent severe
injury or fatalities to the occupants in
the event of a minor crash.

DATES: Effective Date: September 22,
1968.

Compliance: Required within the next
100 hours time-in-service after the
effective date of this AD, unless already
accomplished.

ADDRESSES: Cessna Service Bulletins
CAB87-186 and CQB87-5, both dated
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December 4, 1987, and MEB87-9, Rev. 1,
dated February 19, 1988, applicable to
this AD may be obtained from Cessna
Aircraft Company, P.O. Box 7704,

Wichita, Kansas 67277, or may be
examined at the Rules Docket, FAA,
Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
Lawrence S. Abbott, Wichita Aircraft
Certification Office, FAA, Central
Region, ACE-120W, 1801 Airport Road,
Room 100, Wichita, Kansas 67209;
Telephone (316) 946-4409.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an AD
requiring structural reinforcement of
Enviroform type passenger seats used in
certain Cessna Models 402B, 402C, 404,
F406, 421C, and 441 airplanes was
published in the Federal Register on
April 8, 1988 (53 FR 11674). The proposal
resulted from reports that have been
received of seat tops separating from the
seat base. The Enviroform type
passenger seats are constructed from
two parts of molded composite;
consisting of the seat, back and bottom,
bonded to the pedestal (bottom) at their
interfaces. A failure of the bond causes
separation of the seat and pedestal.
Such failures resulted in Cessna issuing
Service Letter ME77-30, and Service
Kits SK 421-72 and SK 421-78, that
provided fasteners and a doubler to
reinforce the bond. AD 78-06-03,
Amendment 39-3162 (43 FR 11969,
March 23, 1978) was, in turn, issued to
require compliance with the Cessna
Service instructions as applicable to
those Models 402B, 421B and 421C
airplanes equipped for air taxi
operation. Cessna did not incorporate
the reinforcement in new production
seats because the bonding process and
acceptance tests had been altered to
correct the previous discrepancies.
Subsequently, Cessna began production
of the Models 402C, 404, F406 and 441
airplanes. These airplanes were not
covered by AD 78-06-03. The FAA has
learned that there have been three seat
failures on the models not covered by
AD 78-06-03, all of which were on seats
that did not have the interface fasteners.
These failures have been attributed in
part to tandem mounting which imposes
loads on the pedestal-seat interface that
are not provided for in Airworthiness
Standards. Since failure of these seats
can cause severe or even fatal injury to
the occupant, Cessna responded by
issuing Service Bulletins CAB87-16 and
CQB87-5, both dated December 4, 1987,
and MEB87-9, Rev. 1, dated February 19,
1988, which provide instructions for the

installation of Service Kit SK 421-135 on
Enviroform seats, Since the condition
described herein is likely to exist or
develop in other Models 402B, 402C, 404,

F406, 421C and 441 airplanes of the same
design, an AD was proposed that would
require modification of the seat per the
above applicable service bulletins.

Interested persons have been afforded
an opportunity to comment on the
proposal. No comments or objections
were received on the proposal or the
FAA determination of the related cost to
the public. Accordingly, the proposal is
adopted without change.

The FAA has determined that this
regulation only involves 771 airplanes
(approximately 5400 seats). The cost of
modifying these seats as required by the
AD is estimated to be $929.60 per
airplane. The total cost is estimated to
be $716,722 to the private sector. Few, if
any small entities own more than 5
affected airplanes; therefore, the total
cost of this inspection is less than the
threshold for a significant economic
impact.

The regulations set forth in this
amendment are promulgated pursuant to
authority in the Federal Aviation Act of
1958, as amended (49 U.S.C. 1301, et
seq.), which statute is construed to
preempt State law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulation does not have
federalism implications warranting the
preparation of a Federalism
Assessment.

Therefore, I certify that this action (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act. A copy of the
final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption “ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety,

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

Cessna: Applies to the following models and
serial numbered airplanes certificated in
any category:

Model and Serial Numbers

402—402B1047 through 402C1020
404—404-0001 through 404-0859
F406—F406-0001 through F406-0021
421—421C0055 through 421C1807
441—441-0001 through 4410362

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD, unless already accomplished.

To assure structural integrity of the bond
between the seat and seat back assembly
(upper part) to the seat pedestal assembly
(bottom part) of Enviroform type passenger
seats, accomplish the following:

(a) Install the structural reinforcement
provided with Cessna Service Kit SK 421-135,
dated December 4, 1987, on each Enviroform
type passenger seat in accordance with the
applicable Cessna Service Bulletin CAB87-16,
or CQB87-5, both dated December 4, 1987, or
MEB87-9, Rev. 1, dated February 19, 1988.

(b) The 100 hour compliance time for
paragraph (a) of this AD may be extended up
to an additional 10 hours time-in-service to
allow compliance at previously scheduled
maintenance periods.

(c) Airplanes may be flown in accordance
with Federal Aviation Regulation 21.197 to a
location where this AD can be accomplished.

(d) An equivalent method of compliance
with this AD may be used if approved by the
Manager, Wichita Aircraft Certification
Office, FAA, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas
67209,

All persons affected by this directive
may obtain copies of the document(s)
referred to herein upon request to
Cessna Aircraft Company, P.O. Box
7704, Wichita, Kansas 67277; or may
examine these documents at the FAA,
Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106.

This amendment becomes effective on
September 22, 1988.

Issued in Washington, DC, on August 12,
1988.
Thomas E. McSweeny,
Acting Director, Office of Airworthiness.
{FR Doc, 88-19025 Filed 8-22-88; 8:45 am]
BILLING CODE 4910-13-M
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14 CFR Part 71
[Alrspace Docket No. 88-ANE-11]

Proposed Control Zone for Boire Field,
Nashua, NH

agency: Federal Aviation
Administration, DOT.
ACTION: Final rule.

suMMARY: This amendment designates a
control zone to encompass airspace
surrounding the airport of Boire Field,
Nashua, NH. The action will allow
positive control of aircraft operations in
the vicinity of the airport during
instrument meteorological conditions.
Airspace affected by designation of the
control zone extends upward from the
surface of the ground within a five-mile
radius of the airport, with an extension
needed to contain IFR arrival and
departure operations. The control zone
is planned on a part time schedule as
follows:

October 1-April 30, from 8:00 a.m.
local to 6:00 p.m. local.

May 1-September 30, from 7:00 a.m.
local to 9:00 p.m. local.
EFFECTIVE DATE: August 23, 1988.
FOR FURTHER INFORMATION CONTACT:
Charles M. Taylor, Airspace Specialist;
Operations, Procedures and Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, 12 New
England Executive Park; Burlington, MA.
01803; Telephone 617-270-2428,
SUPPLEMENTARY INFORMATION:
History

On April 22, 1988, the FAA proposed
to amend Part 71 of the Federal Aviation
Regulation (14 CFR Part 71) to designate
a control zone to encompass airspace
surrounding Boire Field, Nashua, NH.
This action will allow for positive
control of aircraft operations in the
vicinity of the airport during instrument
meteorological conditions and enhance
aviation safety in that area. Interested
parties were invited to participate in this
rulemaking proceeding by submitting
written corments on the proposal to the
FAA. One comment objecting to the
proposal was received as a result of the
Notice of Propesed Rulemaking. The
commenter objected to positive control
at this field. The FAA believes this
designation of a control zone will
provide necessary protection to aircraft
executing instrument approaches which
have been developed for the airport. An
instrument approach procedure requires
the designation of controlled airspace to
protect aircraft utilizing the instrument
approach. Except for editorial changes,
this amendment is the same as that
proposed in the notice. Section 71.171 of

Part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6D dated January 4,
1988.

The Rule

This amendment of Part 71 of the
Federal Aviation Regulations designates
a control zone to encompass airspace
surrounding Boire Field, Nashua, NH.
This action will allow for positive
control of aircraft operations in the
vicinity of the airport during instrument
meteorological conditions and enhance
aviation safety in that Area.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a “major
rule” under Executive Order 12291; (2) is
not a significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034); February 28, 1879); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 7
Aviation safety, Control zone.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended as follows:;

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a) 1354(a), 1510:
Executive Order 10854, 48 U.5.C. 108.(g)
(Revised Pub. L. 87-449, January 12, 1983); 14
CFR 11.68,

§71.171 [Amended]

2. Section 71,171 is amended as
follows:

Nashua, NH {New]

Within a 5 mile radius of Boire Field,
Nashua, NH (lat, 42°48'54” N., Long. 71°30'55"
W) and within 4 miles each side of the
Manchester VORTAC 249° radial, extending
from the 5-mile radius zone to 3 miles
southwest of the VORTAC, excluding that
portion within the Manchester Control Zone,
and within 3 miles each side of 303° T (319"
M) bearing from the Lowis NDB (iat.

42°49'24", long. 71°36'10” W.) extending from

the 5-mile radius zone to 8 miles northwest of

the airport. This control zone is effective

during the specific days and time established

in advance by a Notice to Airmen. The

effective days will thereafter be continuously

published in the Airport/Facility Directory.
Issued in Burlington, Massachusetts, on

August 9, 1988,

James 1. Lucas,

Manager, Air Traffic Division.

[FR Doc. 88-19026 Filed 8-22-88; 8:45 am]

BILLING CODE 4810-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 275
[Rel. No. I1A-1135; File No. S7-34-87]

Recordkeeping by Investment
Advisers

AGENCY: Securities and Exchange
Commission.
ACTION: Adoption of rule amendments.

suMMARY: The Commission is adopting
amendments to the recordkeeping rule
under the Investment Advisers Act of
1940. The amendments require
registered investment advisers to keep
for Commission inspection all of their
advertisements and to make and keep
all records necessary to form the basis
for performance information in their
advertisements. The rule amendments
permit Commission staff to examine
advisers' advertisements and the basis
for performance information in their
advertisements for compliance with the
antifraud provisions of the Investment
Advisers Act of 1940.

EFFECTIVE DATE: October 20, 1988.

FOR FURTHER INFORMATION CONTACT:
Dorothy M. Donohue, Attorney, or
Robert E, Plaze, Special Counsel, (202)
272-2107, Office of Disclosure and
Adviser Regulation, Division of
Investment Management, Securities and
Exchange Commission, 450 Fifth Street
NW., Mail Stop 5-2, Washington, DC
20549,

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
("Commission") today is amending Rule
204-2 (17 CFR 275.204-2) under the
Investment Advisers Act of 1940
(“Advisers Act”) (15 U.S.C. 80b-1 e?
seq.). The amendments, among other
things, require an adviser that
advertises performance to maintain
records substantiating any performance
figure.
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Discussion

On November 5, 1987, the Commission
proposed amendments to the investment
adviser recordkeeping rule that would
require registered investment advisers
(“advisers”) to keep all of their
advertisements and all documents
necessary to form the basis for
performance information in
advertisements (“supporting records™).
The proposed amendments would
require advertisements and supporting
records to be kept for five years from
the end of the fiscal year in which the
advertisement was last published or
otherwise disseminated.? The
Commission received letters from four
commenters, all of whom supported the
purpose of the proposed rule
amendments—to deter the use of false
or misleading performance information
by advisers.? The commenters also
suggested specific modifications to the
proposed recordkeeping requirements.
The Commission has decided to adopt
the proposed amendments to the
recordkeeping rule substantially as
proposed, but modified to reflect several
of the comments received.

In the release proposing the
amendments, the Commission explained
that they were designed to permit
examination of adviser advertisements
for compliance with Rule 206{4)-1 (17
CFR 275.206(4)-1) under the Advisers
Act which, among other things, prohibits
false or misleading advertisements by
advisers. None of the commenters
objected to the requirement that
advisers substantiate advertised
performance information; three,
however, were concerned that the
proposed amendments might require
advisers advertising the performance of
managed accounts to keep all
documents of original entry from which
information is inputted into an adviser’s
client accounting system. They asserted
that this would require an adviser to
retain a considerable amount of paper,
the storage of which would be very
expensive. To alleviate these concerns,
the Commission has clarified the
recordkeeping requirement for advisers
advertising the performance of managed
accounts. Rule 204-2(a)(16), as adopted,
permits an adviser to substantiate
advertised performance by retaining all
worksheets necessary to demonstrate
the calculation of the performance or
rate of return of all managed accounts
(“worksheets") and by retaining all
account statements, if the statements

! Investment Advisers Act Rel. No. 1093 (Nov. 5,
1087) (52 FR 43343 (Nov. 12, 1987)).

* The comment letters and a summary of
comments prepared by the Commission staff are
contained in File No. 57-34-87.

reflect all debits, credits, and other
transactions in a client's account
(“account statements").® The
Commission believes that account
statements prepared for clients
contemporaneously with the period
reported will ordinarily be sufficient to
substantiate advertised performance of
managed accounts when accompanied
by worksheets that transform the
account information into performance
figures.

If advertised adviser performance
consists of performance other than that
of managed accounts,* the adviser is
required to prepare and retain whatever
documents are necessary to substantiate
performance data.® For example, under
the rule as adopted, an adviser
advertising the performance of written
recommendations is required to
document the nature of the
recommendations, when they were
made, and any assumptions made to
compute performance, e.g., that the
customer acted on the recommendations
at a given time.®

Three commenters argued that
adoption of the amendments requiring
advisers to substantiate their advertised
performance would, in effect, preclude
advisers who have not retained the
required documentation from
advertising performance data for
periods prior to adoption of the
amendments. One pointed out that
advisers are only required to keep the
type of records necessary to
substantiate the performance of
managed accounts for the most recent
five years.” Three commenters pointed

* An adviser complying with paragraph (a)(16) by
retaining account statements must retain all account
statements, whether or not a particular account is
included in the computation of a performance figure.

4 Under the rule, of course, an adviser must be
able to substantiate each performance figure
advertised.

% Investment companies have been able to comply
with rule 31a-1(a) (17 CFR 240.31a-1(a}), a similar
provision requiring investment companies to retain
all “documents * * * which constitute the record
forming the basis for financial statements.” Rule
31a-1(a) is almost identical to Section 31(a) (15
U.S.C. 80a-31(a)) of the Investment Company Act of
1940 (15 U.S.C. 80a-1 et seq.), Paragraph (2)(16) of
rule 204-2, as proposed and adopted, is patterned
after rule 31a-1(a).

¢ Supporting records for advertised performance
must be made contemporaneously with the
recommendations or assumptions made. However,
data published or generated subsequently but
accumulated contempc ly with the events
could be used to compute and substantiate
advertised adviser performance (e.g., Standard and
Poor Corporation's Daily Stock Price Record could
be used to document stock prices at which the
adviser's recommendations were made or the
closing positions of market indices).

7 See Rule 204-2: paragraph (a)(3) (memoranda of
orders and instructions relating to purchases and
sales of securities by adviser); paragraph (&)(7)
(written communications relating to securities

out, however, that most advisers keep
account statements. The Commission
believes, therefore, that advisers should
be able to meet the revised rule
requirements for managed accounts,
Finally, one commenter pointed out
that the proposed amendments would
require advisers to retain and
substantiate performance information in
documents not distributed to the public.
The Commission has modified the rule
amendments to require an adviser to
keep all of its advertisements but to
except from the recordkeeping and
substantiation requirements
communications distributed solely to
persons connected with the adviser.®

Regulatory Flexibility Act Analysis

A summary of the Initial Regulatory
Flexibility Analysis, which was
prepared in accordance with 5 U.S.C.
603, was published in Investment
Advisers Act Release No. 1093. No
comments were received on this
analysis. The Commission has prepared
a Final Regulatory Flexibility Analysis,
a copy of which may be obtained by
contacting Dorothy M. Donohue,
Division of Investment Management,
Securities and Exchange Commission,
450 Fifth Street NW., Mail Stop 5-2,
Washington, DC 20549.

List of Subjects in 17 CFR Part 275

Investment Advisers, Reporting and
recordkeeping requirements.

Test of Rule

Title 17, Chapter II of the Code of
Federal Regulations is amended as
follows:

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1840

1. The authority citation for Part 275 is
amended by adding the following
citation:

Authority: Sec. 203, 15 U.S.C. 80b-3; Sec.
204, 15 U.S.C. 808b—4; Sec. 2064, 15 U.S.C.
80b-8A: Sec. 211, 15 U.S.C. 80b-11 * * * Sec.
275.204-2 is also issued under Sec. 206, 15
U.S.C. 80b-8.

2. Section 275.204-2 is amended by
revising paragraphs (a)(11) and (e)(1),

recommendations and purchase and sale orders by
adviser); paragraph (a}(10) (written agreements
between adviser and clients); paragraph (a}{11)
(certain advertisements distributed by adviser that
recommend the purchase or sale of specific
securities); paragraphs (b) (1), (2), and (3) (journals,
ledger accounts, and copies of confirmations
relating to purchase or sale of certain securities by
adviser); and paragraph (c)(1) (records relating to
purchase and sale of certain clients' securities by
adviser).

8 See Rule 204-2{a)(11) (17 CFR 275.204-2(a)(11))-




Federal Register / Vol. 53, No. 163 / Tuesday, August 23, 1988 / Rules and Regulations

32035

and adding paragraphs (a)(16) and (e)(3)
as follows:

§275.204-2 Books and records to be
maintained by Investment advisers.

(a) - *

(11) A copy of each notice, circular,
advertisement, newspaper article,
investment letter, bulletin or other
communication that the investment
adviser circulates or distributes, directly
or indirectly, to 10 or more persons
(other than persons connected with such
investment adviser), and if such notice,
circular, advertisement, newspaper
article, investment letter, bulletin or
other communication recommends the
purchase or sale of a specific security
and does not state the reasons for such
recommendation, 8 memorandum of the
investment adviser indicating the
reasons therefor.

* - - - L]

(16) All accounts, books, internal
working papers, and any other records
or documents that are necessary to form
the basis for or demonstrate the
calculation of the performance or rate of
return of any or all managed accounts or
securities recommendations in any
notice, circular, advertisement,
newspaper article, investment letter,
bulletin or other communication that the
investment adviser circulates or
distributes, directly or indirectly, to 10
or more persons (other than persons
connected with such investment
adviser); provided, however, that, with
respect to the performance of managed
accounts, the retention of all account
statements, if they reflect all debits,
credits, and other transactions in a
client’s account for the period of the
statement, and all worksheets necessary
to demonstrate the calculation of the
performance or rate of return of all
managed accounts shall be deemed to
satisfy the requirements of this
paragraph,

(e)(1) All books and records required
to be made under the provisions of
paragraphs (a) to (¢)(1), inclusive, of this
rule (except for books and records
required to be made under the
provisions of paragraphs (a)(11) and
(a)(18) of this rule), shall be maintained
and preserved in an easily accessible
place for a period of not less than five
years from the end of the fiscal year
during which the last entry was made on
such record, the first two years in an
appropriate office of the investment
adviger,

» L - - -

(3) Books and records required to be
made under the provisions of
paragraphs (a)(11) and (a)(18) of this

rule shall be maintained and preserved
in an easily accessible place for a period
of not less than five years, the first two
years in an appropriate office of the
investment adviser, from the end of the
fiscal year during which the investment
adviser last published or otherwise
disseminated, directly or indirectly, the
notice, circular, advertisement,
newspaper article, investment letter,
bulletin or other communication.
- * - - »

By the Commission.
August 17, 1988.
Shirley E. Hollis,
Assistant Secretary.
[FR Doc. 88-19067 Filed 8-22-88; 8:45 am])
BILLING CODE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 385
[Docket No. RM87-24-000; Order No. 502]

Procedures for the Assessment of
Civil Penalties Under Section 31 of the
Federal Power Act

Issued August 17, 1988,

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final Rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
issuing a final rule to establish
procedures for the assessment of civil
penalties under section 12 of the Electric
Consumers Protection Act of 1986
(ECPA).

Under the final rule, hydroelectric
licensees, permittees and exemptees, or
any persons who should have a license
under or exemption from the Federal
Power Act but do not, are subject to
civil penalties of up to $10,000 per day
for each violation of Part I of the Act,
any rule or regulation issued under Part
I of the Act, any term or condition of a
license or permit issued under, or
exemption issued from, Part I of the Act,
or a compliance order issued under
section 31(a).

EFFECTIVE DATE: This final rule is
effective October 24, 1988.

FOR FURTHER INFORMATION CONTACT:
Julia Lake White, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, DC 20426, (202) 357~
8530.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of this
document in the Federal Register, the

Commission also provides all interested
persons an opportunity to inspect or
copy the contents of this document
during normal business hours in room
1000 at the Commission’s Headquarters,
825 North Capitol Street NE.,
Washington, DC 20428.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 357-8997. To
access CIPS, set your communications
software to use 300, 1200 or 2400 baud,
full duplex, no parity, 8 data bits, and 1
stop bit. The full text of this final rule
will be available on CIPS for 10 days
from the date of issuance. The complete
text on diskette in WordPerfect format
may also be purchased from the
Commission's copy contractor, La Dorn
Systems Corporation, also located in
Room 1000, 825 North Capitol Street NE.,
Washington, DC 20426.

Before Commissioners: Martha O. Hesse,
Chairman; Charles G. Stalon and Charles A.
Trabandt.

FINAL RULE
L Introduction

The Federal Energy Regulatory
Commission (Commission) is issuing
final rules establishing procedures for
the assessment of civil penalties under
section 12 of the Electric Consumers
Protection Act of 1986 (ECPA).!

II. Background

ECPA was enacted on October 16,
1986. Section 12 of ECPA amended the
Federal Power Act (Act) by adding a
new section 31.% Section 31 2 now
authorizes the Commission to assess
civil penalties in certain circumstances.
The Commission issued a notice of
proposed rulemaking (NOPR)
establishing procedures for the
assessment of civil penalties on August
3, 1987. The NOPR was published in the
Federal Register on August 6, 1987.4
Comments were to be received by
October 5, 1987. Eight comments were
filed.®* The Commission has reviewed

1 Pub. L. No. 99-495, 100 Stat. 1243 (1986).

* Codified at 18 U.S.C. 823b.

3 Section references are to sections of the Act
unless otherwise indicated.

4 52 FR 29,216 (1987).

% Comments were received from Alabama Power
Co. (Alabama Power), American Public Power
Association (APPA), Consumers Power Co.
(Consumers Power), Edison Electric Institute (EEI),
National Hydropower Association (NHA), Niagara
Mohawk Power Corporation (Niagara Mohawk),
Orange and Rockland Utilities, Inc. (Orange &
Rockland) and Pacific Cas and Electric Co. (PG&E).
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these comments and is issuing the rules
substantially as proposed. A discussion
of the comments with minor
clarifications of the rule is provided
below.

III. Summary of the Final Rule

Under the Commission's regulations,
licensees, permittees and exemptees, or
any persons who should have a license
under or exemption from the Act but do
not, are subject to civil penalties of up to
$10,000 per day for each violation of Part
I of the Act, any rule or regulation
issued under Part I of the Act, any term
or condition of a license or permit issued
under, or exemption issued from, Part I
of the Act, or a compliance order issued
under section 31(a).® The amount of the
penalty will reflect the nature and
seriousness of the violation and the
timely remedial efforts of the person
against whom the penalty is proposed.
The Commission will consider the
person’s compliance history, whether
the person possessed actual or
constructive knowledge of the violation,
whether the violation resulted in loss of
life, and whether persons, property or
the environment were damaged or
endangered. In accordance with ECPA,
no penalty will be assessed where a
license or exemption is revoked.”

The Commission will provide notice
of the proposed penalty and, where
applicable, of the person’s right to make
an election between the Commission's
administrative procedures under section
31(d)(2) and trial court procedures in
United States District Court under
section 31(d)(3). The person will then
have 30 days to elect in writing the
procedural course to be followed. An
election may be revoked only with the
consent of the Commission.

If an election is not made, or if an
election is not applicable, then the
Commission’s administrative procedures
will apply. After an opportunity for a
hearing, the Commission may issue a
civil penalty assessment order. The
person against whom the penalty is
assessed may appeal to the appropriate
United States Court of Appeals within
60 days.® If a person fails to pay the civil
penalty assessment after a decision by
the Court of Appeals, the Commission

* Violations include failures or refusals to comply,
as these terms are used interchangeably in section
31

7 Codified at 16 U.8.C. 823b {1682).

* The rehearing provisions of section 313 remain
applicable. Repeals by implication are not favored.
St. Martin Evangelical Lutheran Church v. South
Dakota, 451 U.S. 772, 788 (1981); Posadas v. National
City Bank, 296 U.S. 497, 503 (1938).

will institute an action to recover the
penalty plus interest.®

If an election is made in favor of the
trial court procedures, the Commission
will promptly assess the penalty and, if
the penalty is not paid within 60 days,
initiate an action in United States
District Court for an order affirming the
civil penalty. If the penalty is not paid
within 60 days after the District Court
has entered a final judgment in favor of
the Commission, the Commission will
use applicable court procedures to
collect on the judgment plus interest.
Finally, the regulations also provide
that, in certain circumstances, the
Commission may modify a civil penalty.

IV, Comments
A. Scope of the Rule.

Some commenters dispute the
Commission's authority to assess civil
penalties to persons who, without
Commission authorization, construct or
operate a hydropower project that
requires authorization or who otherwise
violate Part I of the Act.2° They argue
that ECPA limited the scope of the civil
penalty provision only to those who are
licensees, permittees or exemptees. The
Commission disagrees. In enacting
ECPA, Congress intended to apply the
civil penalty provision not only to those
who have a license, permit or
exemption, but also to those who are
required to have a license or exemption.

By strengthening the enforcement
provisions of the Federal Power Act,
Congress sought to provide the
Commission with additional authority to
compel operators of hydropower
projects to comply with the law and
Commission regulations and orders. The
legislative history indicates that
Congress intended civil penalties to
apply not only to authorized operators
of hydropower projects but also to those
who are required to have a license or
exemption but have failed to secure one.
The ECPA enforcement provisions
originated in the House of
Representatives. The House Committee
on Energy and Commerce, which drafted
the enforcement section, explained that
the purpose of the section was to
buttress and improve the Commission's
enforcement capability in dealing with
certain concerns. The very first concern
highlighted by the House Report was the
problem of unlicensed hydroelectric
projects. The report quoted Edward G.
Horn, chief ecologist for the New York

* The Commission will collect interest pursuant to
the Debt Collection Act. 31 U.S.C. 8717 (1882).

10 See NHA, Niagara Mohawk and Orange &
Rockland.

State Department of Environmental
Conservation, as follows:

At the present time, numerous
hydroelectric stations throughout the
country, particularly in the Northeast, are
being operated without licenses or
exemptions from licensing. Many of these
operations are adversely affecting the
fulfillment of state and/or federal objectives
related to resource enhancement which are
embodied as conditions attached to newly-
licensed, exempted, or relicensed
developments within the same basin. For
example, provisions for adequate minimum
downstream releases, minimum turbine
mortality to fish, construction and operation
of upstream and downstream fish passage
facilities, water quality, public safety and
recreational access to project lands and
waters are essential to the completion of

ongoing natural resource programs designed
to project and enhance indigenous fishery
resources and to permit the reestablishment
of historic anadromous fisheries, ([emphasis
in original) 11

The Committee further emphasized
that it expected “FERC to locate projects
that are being operated without legal
authority and to enforce the law."” *2 In
enforcing the law, the new civil penalty
tool was clearly intended to be
available for any problem covered by
subsection (a) of the ECPA enforcement
section.’® The House Committee
specified that civil penalties could be
applied “for failure or refusal to comply
with a subsection {a) order or any
matter referenced in subsection (a) or
for violations of such matters or
orders.” 4 There is therefore no support
for an argument that Congress reflected
its concern about unlicensed operations
in subsection (a) but not in subsection
(c). the civil penalty provisions. In short,
the legislative history shows that
Congress was concerned about
unlicensed operations, expected the
Cominission to assure compliance with
the licensing structure, and gave the
Commission enhanced authority, in the
form of civil penalty powers, to enforce
the law.

Furthermore, to interpret the civil
penalty provision in a manner other
than applying to those who have or
should have a license as well as those
who violate Part I of the Act would not
only be contrary to Congressional intent
but could lead to the result of
encouraging operators of hydropower
projects to violate the FPA and operate
without a license when they are
required to have one. For example, a
licensee who constructed a project but

11 H, R. Conf. Rep. No. 98-507, 99th Congress, 2nd
Sess,, &t 39 (1985).

1274,

12 See note 2.

14 Id. note 11.
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who then violated a Commission order
and damaged the environment would be
subject to civil penalties, while a person
who committed the same acts resulting
in the same damage but who, in
violation of the law, did not have a
license, would not be subject to a civil
penalty.

The Commission is not compelled by
the literal reading of the Act to reach
such a result. As the Supreme Court
declared in American Trucking,

There is, of course, no more persuasive
evidence of the purpose of a statute than the
words by which the legislature undertook to
give expression to its wishes. Often these
words are sufficient in and of themselves to
determine the purpose of the legislation. In
such cases we have followed their plain
meaning, When that meaning has led to
absurd or futile results, however, this Court
has looked beyond the words to the purpose
of the act. Frequently, however, even when
the plain meaning did not produce absurd
results but merely an unreasonable one
“plainly at variance with the policy of the
legislation as a whole" this Court has
followed that purpose, rather than the literal
words, s

Congress did not intend to favor those
who do not comply with the law over
those who do. The commenters have
been unable to cite any legislative
history to support their narrow reading
of a licensee, permittee or exemptee to
exclude those who should have licenses
or exemptions. At no point during the
hearings that preceded ECPA or during
the Committee consideration or floor
statements was there any discussion of
intent to limit the applicability of the
ECPA civil penalty provisions in the
manner suggested by the commenters.
The Commission’s interpretation reflects
the Congressional purpose.®

B. Authority and Identification of
Section 31{a) Compliance Orders.

~ Some commenters assert that orders
issued pursuant to delegated authority
by technical staff should be clearly
identified as compliance orders if the
violation of these orders may serve as
the basis for civil penalties.!” These

"" U.S. v. American Trucking Associations Inc. et

i, 310 U.S. 534, 543 (1940).
'* In a similar sitvation, the Court of Appeals for

t‘u Ninth Circuit has interpreted the phrase

registered under this Act” in the Commodity
Exchange Act, 7 U.S.C. § 60(1) (1892), as applying
not only to those actually registered but also to
those engaged in activities which require
regiatration. The court stated that “[t]he purpose of
the statute supports this interpretation of
Congressional intent. It would be anomalous indeed
if an advisor could escape the fiduciary duties of
Section 40 by avoiding required registration. This
would frustrate a principal purpose of the Act.”
Commodiry Futures Trading Commission v, Savage,
61:1F2nd 270, 282 (th Cir, 1980).

See Alabama 2 agara

wd PexE Power, REI, Ni Mohawk

commenters believe there must be a
clear distinction between compliance
orders and the more informal
correspondence between Commission
technical staff and the public.

The Commission or Commission staff
will clearly identify any “compliance
order”. This compliance order will
indicate that the order is issued
pursuant to section 31(a).

C. Consideration of Additional Factors

PG&E argues that the total picture of
license activities should be factored into
a penalty decision, with both
aggravating and mitigating
circumstances evaluated. The
Commission notes that nothing in the
rule precludes the Commission from
considering any information submitted
to it. The person receiving a notice of
proposed penalty has the opportunity to
make a submission in its answer, '8 In
addition, the Commission's Rules
Relating to Investigations also provide
for submissions.?® The list of factors in
Rule 1505 is not intended to be
exclusive, This will allow the
Commission to exercise its discretion
whether or not to consider other factors
in assessing civil penalties.

asserts that the Commission
should not consider past violations
when determining a proposed civil
penalty amount. EEI argues that the
Commission does not have the legal
authority to consider past violations and
that consideration of these violations
contradicts the Commission’s decision
that it will not assess civil penalties for
violations ending prior to the enactment
of ECPA. The Commission disagrees. In
considering the nature of a present
violation, the Commission intends to
take into account the violator's
compliance history. The Commission
believes that an increased penalty is
necessary for a repeat violator in order
to adequately encourage compliance
and to protect the environment and
provide greater public safety. The
Commission also recognizes that a first-
time violator should not necessarily be
penalized as severely as a repeat
violator.

NHA asserts that the Commission
should formally add a criterion to reflect
the ability of the licensee or exemptee to
pay a proposed penalty.2° The

18 See Rule 1507(a).

1% Spe 18 CFR §§ 1b.18-19 (1887).

%0 NHA states that proposed Rule 1505 “provides
an appropriate set of considerations for the amount
of civil penalties”, with the exception of the absence
of an explicit “ability to pay" criterion.

Commission declines to do this.
Congress did not require the
Commission to take ability to pay into
account. The Commission notes,
however, that the final rule does not
preclude the Commission from
considering a violator’s ability to pay.
The Commission merely declines to
make this a formal requirement. The
Commission'’s regulations are revised to
provide that the Commission may
consider other factors in assessing civil
penalties. The Commission is simply
declining to specify any additional
factors as formal factors that must be
considered in assessing civil penalties.

D. Knowing Violations

PG&E would have the Commission
assess penalties only for knowing
violations and would exclude violations
that a licensee did not know of and
could not reasonably be expected to
know. The Commission declines to
implement such a narrow
implementation of section 31. Where
Congress intended a “knowing"”
standard as a limiting condition to the
imposition of sanctions under ECPA, it
stated so explicitly.2? It has not done so
here. However, in assessing a civil
penalty, the Commission will take into
account whether the violation was a
knowing one. As stated in the proposed
and final rule, a knowing violation will
generally result in a greater penalty.??

E. Opportunity to Correct Conduct and
Resolve Jurisdictional Disputes

NHA requests that the Commission
issuse a notice of noncompliance, with
an opportunity for the licensee or
exemptee either to change its conduct or
to contest the issue of noncompliance,
prior to triggering liability for civil
penalties. Alabama Power and EEI
believe that the Commission should
resolve all legal and jurisdictional
disputes and provide the project
operators the opportunity to bring the
project into compliance before enforcing
the civil penalty provisions.

APPA argues that assessment of civil
penalties is an action to which the
Commission should only resort when
efforts on the Commission's part that are
reasonable relative to the nature of the
violation involved have failed to
produce constructive response on the
part of the licensee. APPA believes that
civil penalties should not be
peremptorily imposed in cases of minor
or inadvertent violations.

While the Commission may initially
contact persons in an effort to resolve

21 Sge section 31(b)(1).
3% Ses Rule 1505.
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instances of noncompliance, the
Commission declines to institute this
approach as a necessary condition
before assessing civil penalties. Section
31 does not require this step and the
Commission declines to limit its
enforcement authority. If the
Commission limited the assessment of
civil penalties to violations which
continued after the person received a
notice from the Commission that the
person’s conduct constituted a violation,
this would have the practical effect of
limiting the epplication of civil penalties
only to knowing violations. Even
knowing violations would be free of
civil penalty if the violator later agreed
to bring a project into compliance. These
results are contrary to the intent of
Congress in strengthening the
Commission's enforcement powers. The
final rules, however, do provide that the
Commission will issue a notice of
proposed penalty prior to actually
assessing a civil penalty.®?® The
Commission will alsoc consider timely
remedial efforts in all civil penalty
assessments, 24

The Commission notes that it has the
discretion to decide not to assess civil
penalties. Any determination not to
assess civil penalties will be madeon a
case-by-case basis. The Commission
also notes that in most instances the
Commission may likely seek compliance
prior to issuing a notice of proposed
penalty, but it will not be mandatory for
the Commission to proceed in this
manner. The Commission, therefore,
declines to bind itself in a rule to never
assessing a civil penalty for so-called
“minor" violations.

NHA argues that civil penaities are
only legally authorized for failure to
comply with compliance orders. The
Commission disagrees. The slatute does
not limit civil penalties to this single
type of violation. Section 31{c) clearly
indicates that a violation of a
compliance order is merely one type of
violation which may result in a civil
penalty. By its terms, section 31(c)
applies to violations of “any rule or
regulation * * * any term, or condition
of a license, permit, or exemption * * *
or any [compliance] order * * *"
(emphasis added).

F. Informal Discussions.

EEI argues that implementation of
section 31 should not adversely affect
the ability of licensees and exemptees to
work with Commission staff to discuss
perceived problems and to develop
creative and workable solutions. The

33 See Rule 15086.
24 See Rule 1505, The Commission may also
maodify a civil penalty, See Rule 1510.

Commission agrees and encourages
such dialogues to avoeid violations in the
first instance as well as to expeditiously
remedy violations when they occur. The
Commission believes that the potential
for civil penalties will encourage early
informal discussions as persons seek
advice from the Commission or staff
where they previously may not have
been inclined to seek such advice.

G. Coercion.

EEI is concerned that the Commission
could use civil penaliies to coerce
project owners into the Commission’s
jurisdiction, and that the effect of
imposing liability on those who operate
unlicensed projects “raises the stakes"
in any contest over jurisdiction. Civil
penalties do give the Commission
greater enforcement authority than
before, and the Commission believes
that this authority will encourage
greater compliance. This is what
Congress intended. Because the stakes
are now higher, the Commission
believes persons will be more inclined
to request a determination from the
Commission as to whether a project is
jurisdictional prior to commencing
construction or operation of a
hydropower project.

H. Exhaustion of Remedies.

EEI and Niagara Mchawk argue that
the Commission should not be allowed
to assess civil penaities until a party has
exhausted appellate remedies before the
Commission and the courts. The
Commission notes that when Rule 1509
district court procedures are followed,
the assessment of civil penalites by the
Commission merely triggers the process
leading to a de novo trial. In the
alternative, when Rule 1508
administrative procedures are followed,
the civil penalties can only be collected
after a decision by the Court of Appeals.
The Commission, therefore, does not
believe it should delay assessing a civil
penalty until appeliate remedies before
the Commission and the courts are
exhausted.

Additionally, while the Commission
has the discretion to grant a stay of its
orders, and a court may likewise stay
the effect of Commission orders, orders
are effective in accordance with their
terms.?® Moreover, Rule 713(e) of the

8 Section 300 of the FPA provides that orders of
the Commission will be affective on the date and in
the manner the Commiasion prescribes. Section
313(c) of the FPA provides that the filing of an
application for rehearing will not, unless specifically
ordered by the Commission, operate as a stay of the
Commission order.

Commission's Rules of Practice and
Procedure clearly states that the filing of
a request for rehearing does not itself
operate to stay an order.?® In effect,
commenters would have the
Commission modify existing Rule 713(e)
to stay the effect of its orders, including
orders finding jurisdiction, until
appellate remedies have been
exhausted. The Commission declines to
do this on a generic basis. Rather, the
Commission will exercise its
administrative discretion to stay its
orders on & case-by-case basis.

I Necessity for Evidentiary Hearing.

Niagara Mohawk argues that when
the Commission proceeds under 31(d)(2)
it must provide a trial-type hearing
unless there are exceptional
circumstances. Section 31{d) of the Act
requires the Commission to provide an
opportunity for an evidentiary hearing
before agsessing a civil penalty.

Consumers Power argues that the
Commission must provide an
opportuaity for an evidentiary hearing
before an administrative law judge
before it can issue a compliance order
under section 31{a). EEI further argues
that the Commission should construe
“notice and opportunity for public
hearing"” in section 31{c) as extending,
as a minimum requirement, the right tc =
hearing in which the licensee’s facts can
be put into the record prior to the
issuance of a compliance order issued
pursuant to section 31(a). The
Commission disagrees. The Commission
does not propose ta require an
evidentiary hearing prior to issuing a
section 31{a) compliance order.
Congress did not intend cumbersome
procedures at this preliminary stage of
the civil penalty assessment process.®”
A compliance order issued by the
Commission or its delegate pursuant to
section 31{a) will be proceeded by an
opportunity to respond in writing, with
written submissions placed into the
public record, to satisfy the notice and
hearing requirement of the preliminary
stage of the compliance process. The
Commigsion also notes that a person
will have an o ity, as required by
section 31(c) and (d}{2)(A), for a trial-
type hearing later in the proceeding

¢ 18 CFR 385.713(¢) [1887).

Y See, £.g., U.S. v. Florida Esst Coast Railway,
410 U.S. 224, 234 (1973}, and Commaodity Exchange.
Inc. v. CFTC, 543 F. Supp. 1840 (SDN.Y. 1082]. For
statutes enacted after the Administrative Procedure
Acl, inclusion of the precise phrase “on the record
after opportunity for an agency hearing" is evidence
of the need for more farmel trinl-type proceedings.
The Commission notes that this phrase appesrs only
in section 31(d) for assessing civil penalties, and no!
in section 31{a) for issuing compliance orders.
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before the Commission assesses the
civil penalty.

. Pursuit of Appeal Rights.

EEI asserts that pursuit of appeal
rights should not be construed as
conduct which is subject to civil
penalties or which increases the amount
of civil penalties. The Commission does
not intend to punish persons because
they have filed an appeal, At the same
time, the mere filing of an appeal does
not free any person from liability for
engaging in unlawful conduct that is
subject to civil penalty, For example,
unless a compliance order is stayed, a
violation of that order may serve as the
basis for a civil penalty. While the
Commission intends to review
expeditiously appeals and requests for
stay of compliance orders, persons are
on notice that they are at substantial
risk if they continue to violate a
compliance order that is ultimately
upheld. The Commission fully expects
persons to obey its orders.

K. Collection Actions.

Niagara Mohawk and Consumers
Power assert that the Commission is
precluded by section 31{d)(5) from
initiating a collection action in U.S.
District Court at the same time it
institutes a de novo action in U.S.
District Court to affirm a civil penalty
assessment. When filing an action in
distrigt court, the Commission will
include in that pleading a request to the
district court to order the defendant to
pay a civil penalty. District courts
permit applicants to incorporaie into
one pleading both a petition affirming a
civil penalty assessment and a petition
ordering the recovery of the civil penalty
assessment,

V. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act of 1880
(RFA) requires a description and
analysis of final rules that will have a
"significant economic impact on &
substantial number of small entities.” 28
An agency is not required to make an
RFA analysis, however, if it certifies
that the rule will not have such an
impact.

For the reasons discussed in the
NOPR, the Commission certifies that
this rule will not have a significant
economic impact on a substantial
number of emall entities.

VL The National Environmental Policy
Act Statement

The Commission concludes that
promulgating this rule does not

%5 U.S.C. §§ 601012 (1982).

represent a major Federal action having
significant adverse effect on the human
environment under the Commission's
regulations implementing the National
Environmental Policy Act.2? The
Commission believes this rule is
procedural in nature and therefore falls
within the categorical exemptions
provided in the Commission’s
regulations.®® Consequently, neither an
environmental impact statement nor an
environmental assessment are required.

VIL. Effective Date

This final rule is effective October 24,
1988.

List of Subjects in 18 CFR Part 385

Administrative practice and
procedure, Pipelines, Reporting and
recordkeeping requirements,

In consideration of the foregoing, the
Commission amends Part 385, Chapter ],
Title 18, Code of Federal Regulations, as
set forth below.

By the Commission.
Commissioner Trabandt dissented with a
separate statement attached.

Lois D. Cashell,
Acting Secretary.

PART 385—RULES OF PRACTICE AND
PROCEDURE

1. The authority citation for Part 385 is
revised to read as follows:

Authority: Department of Energy
Organization Act, 42 U.8.C, 7101-7352 (1882);
E.O. 12009, 3 CFR 1978 Comp. p. 142;
Administrative Procedure Act, 5 1.8.C. 551~
557 (1982); Independent Offices
Appropriations Act, 31 U.S,C. 8701 [1982);
Federal Power Act, 16 U.S.C. 791-825r (1982)
as amended by Electric Consumers Protection
Act; Natural Cas Act, 15 US.C. 717-717w
(1982); Natural Gas Policy Act, 16§ US.C.
3301-3432 (1982); Public Utility Regulatory
Policies Act of 1978, 16 U.8.C. 2601-2645
(1982); Interstate Commerce Act, 49 11.S.C.
1-27 (1978).

2. Subpart O is added to Part 385 to
read as follows:

Subpart O-—Procedures for the Assessment
of Civll Penaities Under Section 31 of the
Federal Power Act

Sec.

385.1501 Scope [Rule 1501).

3851502 Persons subject to civil penalties
(Rule 1502).

3851503 Actions subjecting persons to civil
penalties (Rule 1503).

385.1504 Maximum civil penalty [Rule 1504),

3851505 Determination of proposed penalty
amount {Rule 1505),

29 52 FR 47,897 (Dec. 17, 1987), Iif FERC Stats. &
Regs. § 30,783 (Dec. 10, 1987).
30 18 CFR 380.4(a)(2){if) (1887).

Sec.

385.1508 Notice of proposed penalty (Rule
1508).

385.1507 Election of procedures and answer
{Rule 1507).

385.1508 Commission administrative
procedures [Rule 1508).

3851508 District court procedures (Rule
1508).

385.1510 Modification of civil penalty (Rule
1510),

3851511 Collection of civil penalties (Rule
1511),

Subpart O—Procedures for the
Assessment of Civll Penzlties Under
Section 31 of the Federal Power Act

§ 385.1501 Scope (Rule 1501).

The rules in this subpart apply to and
govern proceedings for the assessment
of civil penalties pursuant to section 31
of the Federal Power Act, 16 U.S.C. 823b.

§ 385.1502 Persons subject to civil
penalties (Rule 1502),

(a) Any licensee or permittee under
the Federal Power Act, or exemptee
from any requirement of Part I of the
Federal Power Act, may be subject to
civil penalties; and

(b) Any person who must have a
license under, or exemption from, the
Federal Power Act, but does not, may be
subject to civil penalties.

§ 385.1503 Actions subjecting persons to
clvil penaities (Rule 1503).

(a) The actions that subject persons to
civil penalties are violations of:

(1) Any rule or regulation issued under
Part I of the Federal Power Act;

(2) Any term or condition of a license
or permit issued under Part I of the
Federal Power Act or an exemption
issued from any provision of Part I of the
Federal Power Act;

{3) Any compliance order issued
under section 81{a) of the Federal Power
Act; or

(4) Any requirement of Part I of the
Federal Power Act.

(b) Only actions occurring on or after
October 16, 1986, may subject a person
to civil penalties.

§385.1504 Maximum civil penalty (Rule
1504).

(a) Except as provided in paragraph
(b) of this section, the Commission may
assess a civil penalty of up to $10,000 for
each day that the violation continues.

{(b) No civil penalty may be assessed
where a license or exemption is ordered
revoked.

§ 385.1505 Determination of proposed
penalty amount (Rule 1505),

(a) In determining the amount of a
proposed penalty, the Commission will
congider the nature and seriousness of
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the violation, and the efforts of the
licensee, exemptee, permittee or one
who should possess appropriate
authority but does not, to remedy the
violation in a timely manner.

(b) In making its determination under
paragraph (a), the Commission will
consider the following factors:

(1) Whether the person had actual
knowledge of the violation;

(2) Whether the person had
constructive knowledge of the violation
deemed to be possessed by a reasonable
individual acting under similar
circumstances;

(3) Whether the person has a history
of previous violations;

(4) Whether the violation caused loss
of life or injury to persons;

(5) Whether economic benefits were
derived because of the violation;

(6) Whether the violation caused
damage to property or the environment;

(7) Whether the violation endangered
persons, property or the environment;

(8) Whether there were timely
remedial efforts;

(9) Whether there were untimely
remedial efforts;

(10) Whether there were no remedial
efforts; and

(11) Whether there are any other
pertinent considerations.

§ 385.1506 Notice of proposed penaity
(Rule 1506).

(a) Before issuing an order assessing a
civil penalty under this subpart against
any person, the Commission will
provide to the person notice of the
proposed penalty.

(ll])) The notice of proposed penalty
will:

(1) Include the amount of the proposed
penalty;

(2) Include a statement of the material
fac(;s constituting the alleged violation;
an

(3)(i) Inform the person of the
opportunity to elect in writing within 30
days of receipt of the notice to have the
procedures of Rule 1509 (in lieu of those
of Rule 1508) apply with respect to the
assessment, or,

(ii) If a final compliance order is
issued under section 31(a) of the Federal
Power Act, no notice of election will be
provided for a violation of, or a failure
or refusal to comply with, the final
order.

§ 385.1507 Election of procedures and
answer (Rule 1507).

(a) If the respondent receiving the
notice of proposed penalty wishes to
have the procedures of Rule 1509 apply,
then the respondent must file with the
Commigsion, within 30 days of receipt of
the notice, a notification of the election

in accordance with Subpart T, Part 385
of this chapter. The notification may
include an answer setting forth factual
or legal reasons why the proposed
assessment order should not be issued,
should be reduced in amount, or should
otherwise be modified. If a person fails
to file an answer within the 30-day time
limit, all material facts stated in the
Commission's notice will be deemed
admitted.

(b) Any election to have the
procedures of Rule 1509 apply may not
be revoked after the 30-day election
period in paragraph (a) of this section,
without the consent of the Commission.

§ 365.1508 Commission administrative
procedures (Rule 1508).

(a) If the respondent is not entitled to
an election pursuant to Rule
1508(b)(3)(ii) or does not timely elect to
have the procedures of Rule 1509 apply,
the Commission will commence a
proceeding in accordance with the
provisions of Subpart E of this chapter.

(b) The Commission’s Rules of
Practice and Procedure in Part 385 of
this chapter will apply, as appropriate,
to any evidentiary proceeding to assess
a civil penalty,

(c) An assessment order under this
section shall include the administrative
law judge's findings and the basis for
such assessment.

§ 385.1509 District court procedures (Rule
1509).

(a) After receipt of the notification of
election to apply the provisions of this
section pursuant to Rule 1507, the
Commission will promptly assess the
penalty it deems appropriate, in
accordance with Rule 1505.

(b) If the civil penalty is not paid
within 60 calendar days after the
assessment order is issued under
paragraph (a) of this section, the
General Counsel, unless otherwise
directed by the Commission, will
institute an action in the appropriate
United States District Court for an order
affirming the assessment of the civil
penalty.

§ 385.1510 Modification of civil penalty
(Rule 1510).

(a) The Commission may compromise,
modify, or remit, with or without
conditions, any civil penalty (with leave
of court if necessary).

(b) In exercising its authority under
paragraph (&) of this section, the
Commission may consider the nature
and seriousness of the violation, and the
efforts of the licensee, exemptee,
permittee, or one who should possess
appropriate authority but does not, to

remedy the violation in a timely manner.

(c) The Commission's authority to
compromise, modify or remit a civil
penalty may be exercised at any time
prior to a final decision by the United
States Court of Appeals if Rule 1508
procedures are utilized, or prior to a
final decision by the United States
District Court if Rule 1509 procedures
are utilized.

§385.1511 Collection of civil penalties
(Rule 1511).

If any person fails to pay a civil
penalty assessment, the Commission
will seek to recover the amount of the
penalty plus interest in any appropriate
District Court of the United States.
Interest will begin to accrue on the date
the Commission issues a final order
under Rule 1508 or the date on which the
appropriate District Court enters final
judgment in favor of the Commission
under Rule 1509.

[Editorial Note: The following dissenting
opinion will not appear in the Code of
Federal Regulations]

Dissenting Opinion of Commissioner
Charles A. Trabandt
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penalties to those parties who are not
licensees, permittees or exemptees
under the Federal Power Act (FPA), as
amended by the Electric Consumers
Protection Act of 1986 (ECPA), and other
features of the rule. It is unambiguously
clear by any current standard of
statutory construction that ECPA only
grants the Commission the legal
authority to apply the civil penalty
provisions to parties who are licensees,
permittees or exemptees. Furthermore,
the majority's claim that Congress
intended to apply those provisions not
only to licensees, permittees or
exemptees, but also to those who are
required to have a license or exemption,
is pure unadulterated fiction fashioned
out of legislative history whole cloth.

1. Kamargo and apples vs. oranges:
Commission exceeds FPA authority
again by “banning oranges.”

The U.S. Court of Appeals for the
District of Columbia Circuit in Kamargo
Corporation, et al. v. FERC, No. 87-1352,
Decided August 8, 1988, may have
characterized best the result here in its
discussion of the Commission's similarly
failed attempt in that case to fabricate
non-existent legal authority under
another provision of ECPA to prohibit
certain new permits. The Court stated as
follows, at pages 12 to 14 of the slip
opinion.

Of course, an agency is entitled to
considerable deference in interpreting a
statute it is authorized to administer, FEC v.
Democratic Senatorial Campaign Comm., 454
U.S. 27, 31-82 (1981), and we therefore may
not guarrel with its interpretation so long as
it is reasonable. Chevron U.S.A. Inc., v.
NRDC, 487 U.S, 837, 843-45 (1884). But in this
case, we are hard put to see much merit in
FERC's construction of ECPA. The statute
does not even purport to deal with original
licenses or preliminary permits, * * *

* - - * -

[N]either the language nor the legislative
history permits the construction FERC
adopts: that ECPA precludes granting
preliminary permits to develop excess
capacity at or near an existing project at a
time close to relicensing. Since ECPA did not
address this point either explicitly or
implicitly, the Commission has, it seems to
us, pushed beyond the outer limits of
Chevron by making a policy choice
supposedly by provisions of a
statute that do not apply to the issue. If
Congress, for example, banned only the
Importation of apples, an agency charged
with carrying out this hypothetical statute
would be unjustified if, based on the statute,
it decided to ban the importation of oranges
as well. (Emphasis added, footnote
ommitted).

At bottom, the Commission in this
final rule (using the example of the
Court) has decided to ban the
importation of oranges (civil penalties
for those who are not licensees,

permittees, or exemptees) based on
purported authority in ECPA, even
though Congress only banned the
importation of apples (with penalties
only for those who are licensees,
permittees or exemptees). Any objective
review of the statute and the relevant
legislative history would reach that
conclusion, just as surely as apples are
different from oranges. ECPA, as a
matter of fact, did not address either
expressly or implicitly civil penalties for
those not licensees, permittees or
exemptees, and the statute does not
even purport to deal with the issue, to
paraphrase the Kamargo court.
Consequently, here, as in Kamargo, the
Commission again has pushed beyond
the outer limits of Chevron by making a
policy choice supposedly supported by
provisions of ECPA that clearly do not
apply to the issue. And, as a result, any
reviewing court would be hard put, as in
Kamargo to see much merit here in
FERC's construction of ECPA. Or, put
another way, apples are no more
oranges in this case than they were in
Kamargo, and the Commission has no
legal authority under ECPA to apply
civil penalties to parties who are not
licensees, permittees or exemptees. It is
very unfortunate, if not more disturbing,
that the majority in this case has chosen
to ignore completely the Court's analysis
in Kemargo and proceed anyway to
attempt blatantly again to seize
authority not delegated by Congress—
this time to impose civil penalties of up
to $10,000 per violation per day on
parties beyond the scope of the statute.
2. The statutory scheme; The plain

meaning is obvious.

We sﬁould begin our analysis with a
review of the statutory language at
issue. Section 12 of ECPA amended the
Federal Power Act by adding a new
“Section 31, Enforcement,"” at the end of
the Act. Section 31 has the following
provision in subsection (c).

(C) CIVIL PENALTY.—Any licensee,
permittee, or exemptee who violates or fails
or refuses to comply with any rule or
regulation under this part, any term, or
condition of a license, permit or exemption
under this part, or any order issued under
subsection (a) shall be subject to a civil
penalty in an amount not to exceed $10,000
for each day that such violation or failure or
refusal continues. Such penalty shall be
assessed by the Commission after notice and
opportunity for public hearing, In determining
the amount of a proposed penalty, the
Commission shall take into consideration the
nature and seriousness of the violation,
failure, or refusal and the efforts of the
licensee to remedy the violation, failure, or
refusal in a timely manner, No civil penalty
shall be assessed where revocation (or a
license, permit or exemption) is ordered.
(Emphasis added; parenthetical added to last
sentence.)

Section 18 of ECPA, entitled "Effective
Date,” provides in pertinent part that:

The amendments made by sections 8 and
12 of this Act shall apply to licenses, permits,
and exemptions without regard to when
issued. (Emphasis added.)

New subsection 81(c) is quite clear
and unambiguous as to its scope of
authority. A “licensee, permittee or
exemptee * * * ghall be subject to a
civil penalty * * * ", And, “the
Commission shall take into
consideration * * * the efforts of the
licensee to remedy the violation, failure
or refusal in a timely manner.” And,
further, “[njo civil penalty shall be
assessed where revocation {of a license,
permit or exemption] is ordered.” The
provision contains four sentences and
three of them expressly refer to
licensees, permittees, exemptees or the
revocation of their respective licenses,
permits or exemptions, Section 18 of
ECPA expressly refers to the application
of Section 12 to all licenses, permits and
exemptions. There is no express
mention nor implied reference to any
other parties being subject to civil
penalties on the face of subsection 31(c)
of the FPA or Section 18 of ECPA. The
plain meaning of the statute could not be
more plain in this case: to wit, civil
penalties apply only to licensees,
permittees and exemptees (the apples,
as it were, in the Kamargo opinion).

It is well settled under current
standards of statutory construction that
the plain meaning of a statute must
control its interpretation in the absence
of an ambiguity or unreasonable result,
even where the Congressional
Conference Report expressly calls for a
contrary result from the statutory
provision. Here the Conference Report,
other than a passing reiteration of the
Section 18 Effective Date for Section 12,
is silent on the civil penalty provision in
subsection 31(c).

3. Statutery construction: the plain
meaning controls.

The applicable case law on the
central statutory construction issue in
this case is clear and unambiguous. The
U.S. Court of Appeals for the District of
Columbia Circuit has ruled repeatedly
on this issue in support of the plain
meaning doctrine. “We find no mandate
in logic or in case law for reliance on
legislative history to reach a result
contrary to the plain meaning of a
statute, particularly where that plain
meaning is in no way unreasonable."”
United Air Lines, Inc. v. CAB, 568 F.2d
640, 647 (D.C. Cir. 1977), (emphasis in the
original). The Supreme Court has ruled
that a court interpreting a statute is
bound by the “literal or usual meaning
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of its words" unless this would lead to
“absurd results * * * or would thwart
the obvious purpose of the statute

* * *". Trans Alaska Pipeline Rate
Cases, 436 U.S. 831, 643 (1978) quoting
Commissioner of Internal Revenue v.
Brown, 380 U.S, 563, 571 (1965).

The District of Columbia Circuit Court
of Appeals has been confronted with
arguably analogous situations in several
recent cases, In National Small
Shipments Traffic Conference Inc. v.
CAB, 618 F.2d 819 (D.C. Cir. 1980), the
Court sustained the plain meaning of the
statute, explaining that “[t]his case does
not present an instance in which a
literal interpretation of the language
leads to an absurd result or conflicts
with the obvious purpose of the Act.” In
that case, the CAB had acted in a
manner that was directly contrary to an
express statement in the Conference
Report that the Managers did not
contemplate that the Board would take
such action under the new Public Law
(exempting certain air carriers from the
requirement of filing tariffs). The Court
quoted the statement above from the
United Air Lines opinion and went on to
note “that interest groups who fail to
persuade a majority of the Congress to
accept particular statutory language
often are able to have inserted in the
legislative history of the statute
statements favorable to their position, in
the hope that they can persuade a court
to construe the statutory language
absent clear contrary evidence of
legislative intent.”

The Court analyzed further that there
the plain language of the statute should
control because there was no “clear
contrary evidence of legislative intent,”
citing to National Railroad Passenger
Corp. v. National Association of
Railroad Passengers, 414 U.S. 452 (1974),
(emphasis added). The Court concluded
that the statement in the Conference
Report that the Managers did not
contemplate such action, was "not the
type of clear indication of legislative
intent that can justify a decision to
disregard the plain language of a
statute,” and “[w]e must assume that if
Congress had intended” that result “it
would have said so in unmistakable
language,” i.e. in the statute itself, 818
F.2d 819, 828 (footnote omitted).

The same Court more recently in
Eagle-Picher Industries v. United States
E.P.A., 759 F.2d 922 (D.C. Cir. 1985) was
confronted with a statutory provision
which appeared to have been drafted
inconsistent with an express statement
in the Senate Report as to the intended
definition of a “hazardous substance”.
The Court there made several comments
which are relevant to the instant case. In

a footnote to the applicable discussion,
the Court noted that although the
definition originated in the Senate, did
not come from the Conference Report
“and thus should be accorded more
weight than an ordinary Senate report

* * * [sic] [n]evertheless, it is section
101(14), not the report of one body, that
was passed by the entire Congress.” The
Court emphasized that the statute could
have been drafted to achieve the result
stated in the Senate Report “[i]f a
rational draftsman had indeed intended
that” result, but the statute there did not
achieve that result. The Court stated:

We thus are faced with a conflict between
the language and structure of the statute on
the one hand, and one portion of its
legislative history on the other. It is clear to
us that when such a conflict exists, the
statute must control. It was, after all, section
101(14) that was enacted by Congress and
became law.

759 F.2d 922, 929.

Also applicable to this case is
Montgomery Charter Service Inc. v.
Washington Metropolitan Area Transit
Commission, 325 F.2d 230, 233 (D.C. Cir
1963), where the Court said * ‘[i]t is
elementary in the law of statutory
construction that, absent ambiguity or
unreasonable result, the literal language
of a statute controls and resort to the
legislative history is not only
unnecessary but improper.' "' (quoting
Elm City Broadcasting Corp. v. United
States, 235 F.2d 811, 816 (D.C. Cir. 1956)
(emphasis added). See also Sutherland,
Statutes and Statutory Construction
§46.01 (4th Ed.).

4. Final Rule: fictional Congressional
intent drawn from fabricated legislative
history.

The majority attempts vainly to
fabricate a different analytical result by
highly selective and misleading citations
to various portions of the legislative
history of the civil penalties provision in
the bill passed by the House of
Representatives. At the outset, it must
be noted that the House-passed civil
penalties provision was modified in the
House-Senate Conference in a manner
that re-emphasized the express
limitation to licensees, permittees and
exemptees. Nevertheless, the Final Rule,
in discussion beginning at 5 of the Slip
Opinion, attempts to avoid that result by
making much of a wholly unrelated
discussion in the House Committee
Report about “[t}he very first concern
highlighted by the House Report was the
problem of unlicensed hydroelectric
projects” (emphasis added) and a quote
of a House witncss on that subject. The
discussion, at page 6, notes that “[t]he
Committee further emphasized that it
expected 'FERC to locate projects that

are being operated without legal
authority and to enforce the law,' " but
fails to indicate that the quote was from
another section of the report.

The discussion then emphasizes that
the House report called for use of civil
penalties for violations of orders and
matters referenced in subsection (a).
The discussion conveniently fails to
explain that subsection (a) calls for the
monitoring and investigation of
compliance with each license, permit
and exemption and to issue orders to
require compliance with the terms and
conditions of such licenses, permits and
exemptions. Furthermore, the discussion
ignores completely subsection (b), which
provides for revocation of a license or
exemption, where any licensee or
permittee is found by the Commission
inter alia to have knowingly violated an
order under subsection (a} requiring
compliance with the terms and
conditions of the license or exemption.
See subsections 31 (a) and (b) of ECPA
for the full text of these provisions.

Thus, the statutory scheme of Section
31 is quite clear beginning with (1)
subsection (a) monitoring, investigation
and compliance orders; (2) subsection
(b) revocation orders; and (3) subsection
(c) civil penalties—all for enforcement
of licenses, permits and exemptions. The
Final Rule, at page 6, ignores all of this
related statutory language and accurate
legislative history in grandly
pronouncing that Congress gave the
Commission civil penalty authority to
address its concern about unlicensed
operations. A fitting retort could be that
the partial testimony of one
Congressional witness and a couple of
spurious citations do not create a brand
new civil penalty authority for the
Commission. Of course, the Congress is
well aware that the Commission under
other provisions of the FPA has
authority to make and enforce
jurisdictional determinations for
unlicensed operations in any event,
without resort to the use of civil
penalties under subsection (c). To argue
that the cited portions of the House
legislative history require application of
civil penalties to unlicensed operations
under these facts is completely farcical
and unpersuasive.

The discussion, thus having failed
miserably as a matter of law, turns next
to the policy argument that having civil
penalties only for licensees, permittees
and exemptees “could lead to the result
of encouraging operators to violate the
FPA and operate without a license when
they are required to have one.” And so,
the argument runs, “Congress did not
intend to favor those who do not comply
with the law over those who do.”
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Necessarily, then, civil penalties have to
apply to unlicensed operations to
prevent (1) favoritism to those who must
not have complied with the law (or they
seemingly would be licensed) and (2)
encouragement of those unlicensed
operators to continue to violate the FPA.
The order also rebuts opposing public
comments on the grounds that they have
not been able to cite any specific
legislative history to support their literal
reading of the statute and its plain
meaning. That is a nifty shifting of the
burden of analytically showing the plain
meaning is unacceptable, which would
mean more generally that the plain
meaning of a statute only controlled
when there was express legislative
history to support it. Such a result would
turn upside down the entire current
body of judicial opinion on statutory
construction discussed above.

Finally, as the statutory construction
coup de grace, the order reaches deep
into legal annals to pull out U.S. v.
American Trucking Associations Inc. et
al., 310 U.S. 534, 543 (1940) for the
proposition that the Commission is not
compelled by the literal reading of the
Act to reach a result contrary to the
aforementioned policy argument,
because that would be plainly at
variance with the policy of the
legislation as a whole—as established
by the thoroughly discredited legislative
history analysis. This effort to pull a
precedential “rabbit out of a hat" is
another nifty analytical trick. It is no
secret, however, that there have been a
series of Supreme Court cases in the 48
years since American Trucking, which
have sharpened the focus on the plain
meaning of the statute, as discussed
above.

The last gasp analytically, as it were,
appears in footnote 16, at page 8 of the
Slip Opinion, where the order cites to
Commodity Future Trading Commission
v. Savage, 611 F.2nd 270, 282 (8th Cir.
1980). The order argues that there was a
similar situation under an interpretation
of the term “registered under this Act"
in the Commodity Exchange Act,
wherein the term was held to include
those not registered, but engaged in the
activities requiring registration. The
Court found that the broader
interpretation was necessary to
effectuate Congressional intent, while
the narrower interpretation would
frustrate a principal purpose of the Act.
The discussion fails to describe the
factual circumstances surrounding the
Court opinion, particularly the fact that
Congress amended the law to codify the
broader interpretation in the statute at
the time of the judicial proceedings.
Also, that Act in several important ways

is not analogous to the structure of the
FPA, its licensing provisions, and its
enforcement provisions. Thus, the
asserted similarity is of little analytical
significance or value in this case and is
not persuasive for the proposition that,
as arguably occurred in Savage, the
terms “licensees, permittees and
exemptees” really includes all other
parties who are not licensees,
permittees and exemptees. That result in
Savage, as a practical matter, was the
product of Congressional amendment of
the law, and not a new theory of
statutory construction or analysis.

5. The real legislative history: express
support for the plain meaning and a
report to the House Committee on the
alleged unlicensed project problem.

The highly selective and misleading
nature of the discussion about the
House legislative history becomes
apparent upon more careful review of
the House and Senate legislative
histgory for Section 31. Section 5 of the
House legislation included new "Section
31. ENFORCEMENT." The section
included: (1) subsection (a) on
monitoring and investigation of
compliance with licenses, permits and
exemptions and issuance of orders
requiring such compliance; (2)
subsection (b) on revocation of licenses,
permits and exemptions for knowing
violators of orders issued under
subsection (a); and (3) subsection (c) on
civil penalties for licensees, permittees
and exemptees. Not surprisingly, the
House report explains that “Section 5
adds new Section 31 to the Federal
Power Act that provides the
Commission with additional
enforcement authority fo ensure that
license, exemption or permit conditions
are met.” (Emphasis added). The report
continues, “the amendments are not
intended to reduce, restrict, or limit the
authority of the Commission under other
sections of the Act* * * [i]t
supplements that authority including
Section 309 of the Federal Power Act.”
Thus, the much vaunted House
Committee report on its face confirms
that Section 31 Enforcement, including
civil penalty authority, is for the sole
purpose of supplementing existing
authority to ensure that license,
exemption or permit conditions are met.
Where is the clear legislative intent that
civil penalties also must or should apply
to unlicensed hydroelectric operations?
It's quite simply not there, because it
?bviously does not exist as a matter of

act,

The House Committee Report does
quote from the witness in the hearing,
Mr. Horn. Strikingly, however, the
quotation in this order is only partial

and off the main point of the full
quotation in the report. The full
quotation focuses directly on the need
perceived by the witness for FERC to
“aggressively monitor compliance with
the terms and conditions attached to a
license or exemption.” (Emphasis
added.) His key recommendation,
emphasized in italics by the Committee,
was that “therefore, the FERC should be
directed by Congress to upgrade its
current monitoring and compliance
program, in cooperation with the states,
to ensure full compliance with the
conditions established in a license or an
exemption.”

The Committee Report in the next
paragraph makes absolutely clear that
“subsection (a) requires that FERC
monitor and investigate compliance, not
just with regard to large projects or
those under construction [but] [a]ll
projects, including those exempted from
licensing, must be watched to ensure
compliance (i.e., with terms and
conditions of licenses, permits and
exemptions) * * * The subsection
authorizes FERC to issue, after notice
and an opportunity for public hearing,
orders, subject to judicial review, o
require compliance with license, permit
and exemption terms and conditions."
(Emphasis added.) “Subsection (c)
provides a new enforcement tool in the
form of civil penalties for failure or
refusal to comply with a subsection (a)
order or any matter referenced in
subsection (a) or for violations of such
matter or orders" (i.e., FERC actions
requiring compliance with license,
permit and exemption terms and
conditions),

There is not one reference to
unlicensed hydroelectric operations,
because that clearly was not the intent
of the House Committee. In fact, the
intent of the House Committee with
regard to unlicensed hydroelectric
operations was made abundantly clear
in two sentences found in the middle of
the paragraph discussing subsection(a).
The Committee stated its intent as
follows, “the Committee a/so expects
FERC to locate projecis that are being
operated without legal authority [i.e.
licensing or exemption under the FPA]
and to enforce the law [which would be
by making jurisdictional determinations
under existing authority] [and] [t]he
Committee expects FERC to report to
the Committee within six months about
this alleged problem." (Emphasis
added.) The Committee's admonition
also to locate projects operated without
legal authority and enforce the law and
the requirement to make a report about
the alleged problem are a far, far cry
from the obviously fabricated
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Congressional intent in the order based
on the highly selective and misleading
citations and quotation from the
Committee Report. The Committee
categorically did not grant authority for
civil penalties applicable to unlicensed
hydro projects. All the Committee did
was to note in passing the allegations in
witness Horn'’s testimony about
unlicensed operations, to admonish
FERC to address the issue, and, in the
penultimate directive to the
Commission, to make a report to the
Commitlee in six months on the “alleged
problem.” To attempt to bootstrap that
relative crumb of Congressional interest
all the way into a demonstrated,
affirmative Congressional intent to
apply civil penalties to unlicensed
hydroelectric projects is akin to
fabricating a new NASA Space Shuttle
out of a paper airplane—it just won't fly.
Or, as they reportedly say in Texas, that
dog just don't hunt.

The companion Senate provision was
contained in Section 12 of the Senate
bill, which would add new subsections
28(b) and 26(c) to the FPA. Those
subsections would provide the
Commission with authority to revoke for
significant violation of its terms any
permit, license or exemption and alzo to
issue orders to ensure compliance, with
enforcement of orders by proceedings in
Federal district courts. The Senate
Committee Report, as did the House
Report, makes clear that the new
authority is exclusively for the purpose
of issuing orders requiring compliance
and revoking a permit, exemption or
license for a significant violation of its
terms. There is no suggestion of any
kind that the new authority is intended
by the Committee to have any
application to parties other than
licensees, permittees or exemptees. The
exclusive focus of the discussion is on
ensuring compliance with the terms and
conditions of licenses, permits and
exemptions, and the Committee
emphazized that it "would expect FERC
to give the licensees, exemptee, or
permitiee a reasonable time to remedy
any viclations which may occur,”

And, of course, the Conference Report
was silent on the substance of the new
Section 31. ENFORCEMENT which
melded together the companion
provisions of the House and Senate
bills, The respective Floor Statements of
Chairman Dingell in the House of
Representatives and Chairman McClure
in the Senate with regard to the
Conference Report only reiterated the
positions of each body, without a single
reference of any kind to the “alleged
problem” of unlicensed hydroelectric
operations. There can be absolutely no

doubt, therefore, that the sole and
exclusive focus of the Congressional
intent in Section 31 was compliance by
licensees, permittees and exemptees
with the terms and conditions of their
licenses, permits and exemptions, and
the necessary enforcement authority for
the Commission to ensure that
compliance occurs—and nothing more.

6. The NOPR public comments: civil
penalties as a cudgel to coerce
unlicensed projects in terrorem to
accept FERC jurisdiction.

The public comments filed in response
to the Notice of Proposed Rulemaking
(NOPR) in this docket add great weight
to these concerns. For example, the
Edison Electric Institute points out, at
page 4, that there could be "“serious
negative consequences” from the rule's
application of civil penalties to
unlicensed operators. The jurisdictional
question is often complex and difficult
with tough factual issues. Thus, the
effect of imposing civil penalties and
imposing potential liability back to the
date of enactment of ECPA would raise
the stakes immensely in a jurisdictional
dispute at the rate of $10,000 per day
over several years. As EEI poinis out,
“[t}his will almost assuredly have a
chilling effect on the owner's willingness
to pursue his [legal] rights * * *
[because]; in effect, the Commission
could use the civil penalty provisions as
a cudgel to coerce project owners into
the Commission’s Section 23
jurisdictional fold despite reasonable
grounds to contest such jurisdiction.”
And, I would note, that is just exactly
what the objective of the Commission is
in this Final Rule—to seize unlawfuily
the cudgel to coerce project owners to
accept jurisdictional status.
Interestingly, EEI also notes in footnote
4 that the citation in the NOPR from the
legislative history in the House
Committee Report has been
misconstrued, as discussed above. There
is no question, therefore, that the
Commission has been notified of that
fatal flaw, which is perpetuated in the
Final Rule.

The National Hydropower
Association comment bluntly stated,
“the statute means what it says" and
“the Commission's attempt to amend the
statute to include, in the words of the
notice, a person who engages in conduct
requiring a license or exemption but
fails to obtain one is unlawful and
inappropriate.” NHA, at pages 5 and 6,
disposes effectively with the woefully
misbegotten claim of Congressional
intent in the NOPR supporting
application of civil penalties to
unlicensed operators. NHA continues
importantly to address the perceived

rationale for such an effort, at page 7, as
follows.

[T}he Commission’s claim to civil penalty
authority over the owners/operators of
unlicensed projects would give the
Commission an unwarranted, coercive
weapon with which to threaten such project
owners who might otherwise contest the
Commission's jurisdiction in good faith. It is
clear, NHA believes, that the Commission
has recently embarked on a program to
expand hither to accepted limits of its Part |
jurisdiction. Confronted with the possibility
of as much as $10,000 per day in payments to
the federal government for continued ‘
operation, an owner may decide to submit to
FERC jurisdiction, even with substantial
doubt as to the legitimacy of the
Commission’s assertion of jurisdiction. The
coercive effect, in such a case, violates due
process considerations to the extent that the
threat of civil penalties would preclude
project owner's contesting FERC jurisdiction,
by appeal or otherwise.

I believe that NHA, as did EEIL has
identified correctly the Commissicn
management'’s objective in this Final
Rule. I also would note that the rule
provides for a civil penalty of $10,000
per day per violation, which could be
even more coercive in its practical
effect. I also agree with NHA'’s belief
about the Commission's effort to expand
the limits of its jurisdiction, as set forth
in my separate opinions in the Fairfax
County Water Authority case and the
Delegation Rule, discussed below.

Niagara Mohawk Power Corporation,
at page 8, opposes the NOPR proposal to
include unlicensed hydro operators
within the scope of civil penalties.
Niagara Mohawk cites to the “creative
bit of statutory construction” in the
notice where, as in the Final Rule, the
House report’s suggestion that FERC
“enforce the law" with regard to
projects operated without legal authority
is bootstrapped into expansion of the
civil penalty coverage of the statute.
Niagara Mohawk points cut that the
“plain meaning of the statute limits its
application to licensees, permittees and
exemptees" and "[a] passing reference
in a Committee Report * * * cannot
expand the coverage of the statute.”
Niagara Mohawk also notes that the
NOPR “seeks to justify this leap by
claiming that a Congressional intent to
omit those who have ‘ignored licensing
requirements’ would be ‘irrational’ [but]
such an omission would be less
irrational than the approach taken by
the Notice. . . ", Niagara Mohawk
explains that the NOPR could result in
the imposition of “massive civil
penalties,” with a penalty exceeding $3
million already accrued against an
unlicensed party by the time the
comments were filed in October 1987—
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and another $3 million in the intervening
ten months since then. Niagara Mohawk
continues, “Congress could not have
meant the Commission to subject to civil
penalties persons who in good faith
question jurisdiction over them, and the
language of the statute itself bears out
this conclusion.”

Niagara Mohawk importantly then
addresses the statutory scheme of the
FPA, beginning at page 7, footnotes
omitted.

An amendment to an existing statute must
be read in the context of the statute. The
Notice takes the remarkable position,
however, that the enactment of Section 31
silently swept away the half century of
history represented by such provisions as
Section 4(g) of the Act, which authorizes
FERC to investigate unlicensed projects and
to issue “such order(s) as it may find
appropriate, expedient, and in the public
interest;" Section 314, which authorizes FERC
to seek an injunction against any violation of
the Act or FERC rules, regulations or orders;
and Section 316, which establishes criminal-
penalties for violations of the Act. These
provisions amply equip the Commission to
compel those who should be licensed to
secure licenses, while permitting respondents
to assert their rights free from the in terrorem
effect that the proposed rule would impart to
Section 31. The position of the Notice that
civil penalties may be imposed on those who
should be licensed, but are not, is at odds
with the face of the statute, the limited
Congressional intent that can be discerned
and the overall enforcement scheme of the
Act,

Niagara Mohawk has covered well the
salient arguments in opposition to the
position adopted in the Final Rule. It is
noteworthy that the Final Rule did not
directly address these arguments, other
than the reiteration of the legislative
history and the passing citation in
footnote 10, at page 4.

Orange and Rockland joined the
chorus of opposition to the NOPR's
expansion of the statutory scope to
include unlicensed operators, In an
expansive and well-reasoned review of
recent court opinions on statutory
construction (rather than the Final
Rule's reliance on the 1940 American
Trucking decision), Orange and
Rockland proceeds to dismember
analytically the NOPRs' flimsy attempt
to invoke statutory construction
principles to overturn the plain meaning
of the statute. Orange and Rockland
establishes conclusively that Congress
did not intend to subject parties other
than licensees, permittees or exemptees
to civil penalties “and the Commission
may not substitute its judgment for that
of Congress with respect to the scope of
the statute’s enforcement provisions.”
Orange and Rockland points out that
Congress expressly included parties in
section 23(b) who should have licenses.

So itis clear that “Congress clearly
knew how to and did in fact subject
persons who ‘should have’ licenses to
the Commission'’s jurisdiction when it so
desired, [but] it did not choose to do so
with respect to the imposition of civil
penalties, and the Commission may not
appropriate to itself such authority.”
(Citing also to another illustration in
Sec. 23(b), in footnote 4, at page 5.)

Orange and Rockland next
persuasively dismisses the House
Committee's general statement of
“concern’ about unlicensed projects as
entirely inadequate to justify regulations
which exceed the statutory mandate,
noting that such concern was not
addressed by Congress otherwise nor
even discussed in the Conference
Report. (As discussed separately, the
House Committee, in fact, called for a
report from the Commission on the
“alleged problem" in six months.)
Orange and Rockland correctly opines
that FERC is not authorized to regulate
on the basis of what Congress “should
have done" or “meant to do” but rather
is limited to the mandate of Congress
expressed in the statute itself.

Orange and Rockland next analyzes
the impact of the Court of Appeals
decision in American Mining Congress
v. EPA, 824 F.2d 1177 (D.C. Cir. 1987) on
the NOPR, because it involved a similar
attempt by EPA to expand the coverage
of its statutory jurisdiction over certain
categories of solid waste. Orange and
Rockland asserts persuasively that
application of the holding and the
rationale of American Mining Congress
to the facts here, establishes that FERC
cannot under any circumstances apply
civil penalties to unlicensed projects
and "the holding of American Mining
Congress incontrovertibly supports the
proposition that the Commission will
impermissibly exceed the scope of its
statutory authority if it attempts to
promulgate § 385.1501(b) as currently
proposed,” which the Final Rule of
course does.

Orange and Rockland buttresses
strongly its argument by analysis of the
Supreme Court decision in Board of
Governors v. Dimension Financial
Corporation, 474 U.S, 361, 106 S. Ct. 681
(1986), where “the Supreme Court
cautioned that the 'plain purpose’ of
legislation should not be invoked at the
expense of the actual terms of the
statute,” Orange and Rockland
concludes that, “the Court’s admonition
applies with particular force to the
Commission's attempt to extend its
jurisdiction despite the clear limitations
set forth in the statute itself (and)
[a]ccordingly the Commission is not
authorized to promulgate § 385.1502(b)
as proposed (which it now has) unless

and until Congress explicitly confers on
the agency the authority to enforce the
statute's provisions against persons who
‘should be’ licensees or exemptees.” 1
could not agree more with that analysis
and that conclusion.

The public comments discussed above
provide a powerful and persuasive—and
for the Commission, extremely
embarrassing—rebuttal of the
arguments in the NOPR, which have
been reiterated with nothing new or
more in the Final Rule. The original
public comments for all practical
purposes have the analytical effect of
preemptively negating the hollow
response in the Final Rule, Those
comments also add great weight to my
modest analysis of the legislative
history and complement very well the
analysis of the Kamargo court. Taken
together in the aggregate, these separate
analytical pieces build an absolutely
overwhelming case for the fatally
flawed nature of the Final Rule adopted
here. There cannot be a shadow of a
doubt here that the Commission is
attempting again to ban the importation
of oranges, in the words of the Kamargo
court's illustration.

7. SCPSA and harmony vs. false note:
the Commission's false note exceeding
its FPA authority again.

1 should also note in passing the
recent decision of the U.S. Court of
Appeals for the District of Columbia
Circuit in South Carolina Public Service
Authority v. FERC, No. 871148, Decided
July 5, 1988 (SCPSA). The Commission in
that case attempted to use general
conditioning power under the FPA to
require that the State agree to provide
compensation for all foreseeable
property damage caused by any
seismically induced dam failure, as an
alternative to requiring the State to
rebuild the impoundment structure
found to be susceptible potentially to
earthquake induced failure. The Court,
“agreed with the State that the licensing
authority granted to the Commission
under the Act does not include the
power to displace existing State tort law
with its own rules of liability for
damages caused by licensees,” even
under the unique facts of the SCPSA
case. (Slip opinion, at 2).

The Court noted that, Acting
Chairman Sousa dissented on the
ground that "a license condition
requiring SCPSA to compensate
property owners for damages caused by
dam failure [is] a usurpation of authority
left to the States by Congress, beyond
the Commission's authority." (Slip
opinion, at 5). The Court effectively
agreed and stated, “[t]hua there is no
need to believe that Congress intended
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its words to have anything but their
‘obvious meaning' in order for the Act to
work in conformance with its declared
purposes [and] [w]here means and ends
sing in such harmony, the Commission's
false note sounds false indeed.”"” The
Court concluded that, “when examined
in light of traditional principles of
statutory construction, the Federal
Power Act reveals that Congress did not
intend to authorize the Commission to
displace State tort laws applicable to
licensees. (Slip opinion, at 12).

Later, under the heading "III.
Conclusion,” the Court summarized as
follows:

In sum, the clear import of the statute is at
one with its legislative history: while the
Commission may require its licensees to
abide by rules and regulations promoting
safety, the liability of those licenses for
damages caused by their projects is a matter
left by Congress to State law. The
Commission therefore exceeded its authority
under the Act when it attempted to replace
the tort law of South Carolina with its own
principle of compensation, which it
considered to be the more “fair and
equitable.” (Slip opinion, at page 16; footnote
omitted).

I believe SCPSA and Kamargo are
both relevant to this order, because they
point out serious flaws in the statutory
construction of the Federal Power Act
by the Commission in recent cases. In
both SCPSA and Kamargo, the Court of
Appeals for the District of Columbia
Circuit has found that the Commission
exceeded its authority under the FPA,
respectively, by imposing its own rules
of liability displacing State tort law and
by precluding preliminary permits
authorized by the statute. These cases,
coupled now with this order, point out
there seems to be a developing pattern
of the Commission “'singing a false note”
as to the relevant Congressional intent,
as in SCPSA, to claim authority not
found in the FPA by the courts to carry
out its own self-initiated policy
objectives. That is a practice which,
beginning with this case, must be halted
by the Commission. Now is the time to
bring to an immediate halt the
Commission's recurring efforts,
seemingly at any time and in any case,
to exceed its statutory authority under
the FPA, whenever the Commission
deems it appropriate.

8. Final Rule rationale: FERC's
institutional obsession with unlicensed
hydroelectric operations.

ECPA, therefore, does not grant the
Commission any authority to apply civil
penalties to parties other than licensees,
permittees and exemptees. Here, as in
Kamargo, the majority has pushed
beyond the outer limits of Chevron by
making a policy decision supposedly

supported by provisions of ECPA that
do not apply to the issue. And, there
really can be no reasonable doubt about
that conclusion, notwithstanding the
arguments to the contrary in the Final
Rule. Why then does the majority here,
as did the majority in Kamargo, legally
attempt to turn apples into oranges (so
to speak) and find such authority? The
answer is plain and simple, but
probably not quite obvious. The
Commission and its management are
institutionally obsessed with the issue of
unlicensed hydroelectric project
operations. The discussion in the Final
Rule reviewed above focused on that
issue.

The Commission orders in Fairfax
County Water Authority, 43 FERC 61,082
(1988) and the Regulations Delegating
Authority, Order No. 492, FERC Statutes
and Regulations (April 5, 1988) are
examples of that obsession, as I
documented at length in my separate
opinions in those cases. The saga of the
unlicensed hydro program set forth in
those two orders is a hallmark of legally
unauthorized activity by the
Commission staff at the direction of the
Commission management. Briefly, the
Commission staff was directed in early
1987, without any knowledge of the Full
Commission, to begin an exhaustive
nationwide investigative program of
existing, but Federally unlicensed,
hydroelectric projects across the country
to determine if they were jurisdictional.
The Full Commission only became
aware of the program this spring, when
the Fairfax County Water Authority
appealed illegal staff action to require
licensing of its project. The Commission
found out then that the Commission staff
had already investigated about 100
projects in various parts of the country
and without any legal authority issued
38 unauthorized jurisdictional
determinations, of which the Fairfax
County Authority was one.

Budget documents submitted to the
Office of Management and Budget by
Commission management document that
the Commission staff has concluded that
there are at least 500 projects that
require jurisdictional determinations
nationwide. Current plans call for the
Commission staff to assert new Federal
jurisdiction over 92 additional non-
Federal projects in Fiscal Year 1989,
beginning October 1, 1988, leading to a
six-fold increase in the number of
applications for constructed projects
between Fiscal Year 1987 and Fiscal
Year 1889. Outside contractors will be
funded to assist the staff in conducting
research and investigaticn and making
jurisdictional findings as part of an
overall increase of at least five percent
in the current workload.

The staff at the March 30, 1988,
Commission meeting conceded that
there had not been a single instance
where a project under investigation
constituted an immediate threat to
human life, health, property or the
environment, which required emergency
action without the knowledge or prior
action of the Commission, otherwise
required by the then-effective
Commission regulations. To date, there
has not been any persuasive
justification for the initiation of this
program, particularly without the
knowledge of the Full Commission, let
alone the concerted efforts to prevent
the Fuil Commission from finding out
about it. The program, however, will
divert substantial staff and budget
resources from high priority activity in
the areas of hydroelectric relicensing
and environmental assessment to
support licensing, again without any
systematic analysis of the costs and
benefits of the program. The program
was initiated by Commission
management fiat with no underlying
justification and that situation continues
today.

Correspondence from the Commission
to the Chairman of the Subcommittee on
Oversight and Investigations of the
House Committee on Energy and
Commerce in response to inquiries
resulting from the Fairfax County Water
Authority case have attempted to paint
a more moderate picture of this program.
The correspondence indicates that the
rationale for the program is dam safety
of projects which now should be
licensed under current case law and
further that the scope of the program is
being reduced to a lower number of
projects. Nevertheless, the
correspondence acknowledges that it is
anticipated that 70% of the reviews will
lead to jurisdictional determinations
requiring licensing of existing projects.
Many of these clder projects were
legally constructed when FPA
jurisdiction was more limited in scope,
but now arguably may be subject to
jurisdiction because of later court
rulings or certain post-1935 construction
activities.

Notwithstanding protestations to the
contrary in the correspondence, it is
clear on the basis of the sorry record of
this program, that the underlying
objective is largely, if not solely,
jurisdictional in nature. There has not
been any systematic and objective
analysis of either safety or
environmental problems, in the context
of the 1986 House Committee report’s
identification of an alleged problem. At
the very heart of this program remains
nothing more than the fiat of
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Commission management unsupported
by analysis or fact. That is the context
in which the unauthorized application of
civil penalties to unlicensed projects in
this Final Rule must be considered, as
urged by the several public comments
filed in this docket. The past history of
the unlicensed hydroelectric program
lends strong eredence to the concerns of
the commenters about the intended
coercive use of the civil penalty
authority as a cudgel to force unlicensed
operators in terrorem fo accept FERC
jurisdiction without good faith challenge
or protest.

The Commission here is desperately
seeking a legitimized authority to
impose civil penalties on unlicensed
hydroelectrie projeet operators and the
desperation of the effort demonstrates
that this is not an academic exercise. In
fact, the Commission staff apparently
plans to initiate civil penalty
proceedings against a significant
number of unlicensed project operators
as soon as this order has issued.
Originally, in that same spirit, the draft
Final Rule also would have delegated
civil penalty authority to the staff, but
that was removed at my request. In my
opinion, it would be a fundamental
miscarriage of justice for the
Commission to assess civil penalties
against unlicensed operators under the
provisions of the Final Rule. The
siteation with jurisdictional
determinations already has reached
unacceptable proportions and
application now of the civil penalty
provisions would only complicate and
worsen the situation for no good public
policy purpose and without any
statutory authority from Cengress.

Why should this Commissioner, or
others for that matter, really be
toncerned about the unauthorized
application of civil penalties to
unlicensed hydroelectric operations in
any event? The answer is
straightforward and very simple. 1
believe strongly that an essential factor
in the consideration of this Final Rule is
that the Commission did not have civil
penalty authority under the Federal
Power Act prior to enactment of ECPA.
The courts held in a succession of cases
that the Pederal Power Act did not grant
the Commission any other civil penalty
authority. Thus, Congress in ECPA
granted the Commission civil penalty
authority for the first time, but subject to
expressly limited scope (e.g. licensees,
Permittees, and exemptees) and with
expressly required due process
administrative safeguards for the
Processing of alleged violations.

The NOPR on the face of the proposed
regulations and the associated preamble

discussion virtually ignored both the
expressly limited scope and the due
process administrative safeguards
mandated by Congress in ECPA. In
effect, the Commission figuratively
proposed to take the new civil penalty
authority from ECPA and promptly
discard the scope limitations and due
process procedures, as if the Federal
Power Act now contained unlimited and
largely unconstrained authority to
impose civil penalities at the institutional
whim of the Commission, As discussed
separately, the plain meaning of the
statute and the legislative history will
not support that result. Clearly, the
Commission has only that express
authority granted in ECPA, and it can
not, as proposed in the NOPR, blithely
appropriate unto itself the far broader
authority. The Final Rule, with certain
modest procedural improvements, still
suffers from the fundamental and legally
fatal flaw that the Commission
effectively is misappropriating such
broader authority unto itself, which it
cannot do here any more than it could in
Kamarge.

Congress did not affirmatively intend
that unlicensed hydroelectric operators
would be subject to civil penalties of up
to $10,000 per day per violation. And,
unless and until Congress by statute
expressly enacts such civil penalty
authority for the Commission, it is
patently unlawful for the Commission to
assess one dollar of civil penalty against
any unlicensed hydroelectric operator,
Furthermere, it is obvious that the
Commission management has every
current intention upon issuance of this
Final Rule of almost immediately
invoking the new regulations to assess
civil penalties against & number of
existing unlicensed operators, as part of
the institutional crusade described
above. Commission staff has
acknowledged that fact publicly in the
Commission meeting of June 29, 1988,
and privately since that meeting. In
effect, the issuance of this fatally flawed
rule will lead directly and immediately
to the institution of civil penalty
proceedings and the assessment
thereafter of civil penalties against
parties clearly not within the scope of
Section 31. That result should offend
every interested party committed to the
rule of law in our democratic system, as
it surely does this Commissicner.

9. Final Rule: a stay is justified and
necessary.

That result also must be reversed as
soon as possible to avoid very serions
and potentially irreparable harm to
unlicensed hydroelectric operators
across the nation, who will be subject to
the obviously intended coercive effect of

the cudgel of illegal application of the
civil penalties provision, in the context
of the unlicensed hydroeletric program.
Under these circumstances, such parties
and the commenters would have
grounds for seeking a stay of the Final
Rule, pending further consideration of
this issue by the Commission on
rehearing and pending judicial review of
the clearly illegal provision. The public
comments have made abundantly and
unambiguously clear the immediate
threat the Final Rule constitutes in terms
of due process rights and potential
ceercion by Commission staff in
jurisdictional dispute cases, as well as
the enormous financial burden
represented by such civil penalties.
There clearly is the present danger of
irreparable karm as a result. And, there
is little doubt on the basis of this
analysis that any petitioner should
prevail on the merits of a challenge to
the legality of the Final Rule. And,
further, there certainly would be no
prospect of any harm to others if a stay
was granted. Pinally, under these facts,
such a stay would be demonstrated as
being in the public interest, thus
satisfying the three pronged tests for a
stay articulated in Virginia Petroleum
Jobbers v. FPC, 259 F.2d 921, 825 (D.C.
Cir. 1958).

The Final Rule, at page 13 of the Slip
Opinion under G. Coercion, responds
briefly to the concern expressed by EEI
(as well as several others, as discussed
elsewhere) “that the Commission could
use civil penalties to coerca project
owners into the Commission’s
jurisdiction and that the effect of
imposing liability on those who operate
unlicensed projects raises the stakes in
any contest over jurisdiction.”
Astonishingly, the order acknowledges
that fact with amazing candor, as
follows:

Civil penalties do give the Commission
greater enforcement authority than before, and
the Commission believes that this authority
will encourage greater compliance. This is
what Congress intended. Because the stakes
are now higher, the Commission believes
persons will be more inclined to request a
determination from the Commission as to
whether a project is jurisdictional prior to
commencing construction or operation of a
hydropewer project. (Emphasis added.)

Several comments are in order with
regard to this response. First, this
dissenting opinion has established that
Congress, in fact, did not by any stretch
of the imagination intend the use of civil
penalties for unlicensed projects in the
first instance, let alone the use of such
penalties as a cudgel to raise the stakes
higher in order to coerce unlicensed
hydroelectric operators in terrorem to
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accept FPA jurisdiction, rather than to
contest it in good faith. For all practical
purposes, the majority in the quoted
passage has laid its cards on the table
and exposed the intended use of civil
penalties as a coercive tool or cudgel,
claiming that's what Congress intended.
Also, of course, the primary focus of the
unlicensed hydroelectric program is
existing projects—projected by the staff
in budget materials submitted to the
Office of Management and Budget to be
in excess of 500 such projects
nationwide which will be subjected to
FERC investigation and review. Those
projects, much more so than new
projects, apparently are the target of the
Commission's intended coercive use of
the threat of civil penalties to force
acceptance of jurisdictional status.

10. Other features of the Final Rule:
harsh avoidance of the statutory due
process requirements,

I also dissent on several other
features of the rule. Generally, the Final
Rule is unnecessarily harsh and
overbearing in its current form,
consistent with the approach taken to
the unlicensed hydroelectric operations.
The Final Rule, at page 9 of the Slip
Opinion, for example, includes
Commission disagreement to the
argument that the Commission does not
have the legal authority to consider past
violations in reviewing the nature of a
present violation. Here, again, the
majority is attempting to bootstrap the
new authority to use it as a de facto
penalty for past allegations of
compliance viclations. Any such
allegations have not been the subject of
any form of formal evidentiary record
keeping or review. There was no due
process for informal complaints or staff
concerns about compliance and
certainly nothing like the stringent
formal requirements that are mandated
by Congress for processing proposed
civil penalties. Ignoring all of these
important legal considerations the
Commission responds, as follows:

In considering the nature of a present
violation, the Commission intends to take
into account the violator's compliance
history. The Commission believes that an
increased penalty is necessary for a repeat
violator in order to adequately encourage
compliance and to protect the environment
and provide greater public safety. The
Commission also recognizes that a first-time
violator should not be penalized as severely
as a repeat violator.

The majority's position would be
acceptable if a so-called “repeat

violator” had compliance violations that
had been documented and processed in
accordance with the new rules. That,
however, is not the case now and it
appears that past informal allegations

and complaints, never formally
considered by the Commission, can and
will be used against a violator.

The Final Rule also declines to adopt
a "knowing" standard, which would
exclude violations that a licensee did
not know of and could not reasonably
be expected to know. (Slip Opinion at
page 10). The order explains that
Congress did not explicitly adopt such a
limitation on the imposition of civil
penalties in ECPA and, therefore, the
Commission will only take that factor
into account in determining the size of
the penalty, with knowing violations
resulting in a greater penalty. Certainly,
it would be refreshing to see the
Commission pay such attention to the
plain meaning of the statute as to
application of civil penalties to
unlicensed hydroelectric operators,
except once again the majority is wrong
because Congress did, in fact, explicitly
indicate that violations had to be
knowing. Nevertheless, the “knowing"
standard appears to be obvious on the
face of the statutory scheme, with
subsection (a) compliance orders
required prior to the institution of civil
penalty or revocation proceedings. The
Senate Committee Report, in discussing
the companion provision on
enforcement, states that, "in the normal
course of events the Committee would
expect FERC to give the licensees,
exemptee or permitiee a reasonable
period of time to remedy any violations
which may occur.” I believe that
admonition is directly applicable as well
to the issue of whether violations are
“knowing" in the first instance in order
to be subject to civil penalties. Further,
subsection (c) expressly requires the
Commission to take into consideration,
“the efforts of the licensee to remedy the
violation, failure or refusal in a timely
manner,” in determining the amount of
the proposed penalty. There simply
could not be a prior compliance order
and an opportunity for remedy of the
violations, unless it was, in fact, a
knowing violation prior to the institution
of civil penalties.

The Commission next compounds the
error by refusing the reasonable
requests of several petitioners to
provide affirmative notice of non-
compliance and opportunity to correct
its conduct before civil penalties

liability is triggered. The Final Order
does not contain any prior notice
requirements nor an affirmative
opportunity for remedial action. The
Commissgion states only that it “may
initially contact persons in an effort to
resolve instances of non-compliance,
[but] declines to institute this approach
as a necessary condition before
assessing civil penalties.” (Emphasis
added). Later, "[tlhe Commission also
notes that in most instances the
Commission may Jikely seek compliance
prior to issuing a notice of proposed
penalty, but it will not be mandatory for
the Commission to proceed in this
manner.” (Emphasis added). This
position of the majority is directly
contrary to the express provision of
subsection (c) requiring the Commission
to consider the efforts of the party to
remedy the violation in a timely way,
which could only occur if there was (1)
notice and (2) an opportunity to correct
its conduct. Again, the underlying
objective of the majority appears to be
use of the civil penalty provisions in
ways contrary to Congessional intent
generally, and specifically so with
regard to unlicensed projects. The
pattern of negative responses to the
public comments demonstrates that
objective.

I would highlight other portions of this
order that implement the administrative
procedures of Section 31 of the Electric
Consumers Protection Act of 1986. The
hearing requirements of Section 31 are
quite straightforward and were
obviously included in the statute to
protect the due process rights of all
existing licensees, exemptees, and
permittees. The Rule addresses the
hearing requirements of the statute in
several key places. The two most
important places are the sections
dealing with the issuance of compliance
orders and assessment of civil penalty
orders,

First, concerning the issuance of
compliance orders, on page 16 of the slip
opinion, the Commission, albeit
inartfully, acknowledges that a licensee,
exemptee, and permittee has the right to
“respond in writing, with written
submissions placed into the public
record, to satisfy the notice and hearing
requirement,” which must occur prior to
the Commission's issuance of a
compliance order. This latter point,
although not expressly stated in the
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preamble or regulatory text, is clearly
required by the statute and, therefore,
must occur af @ minimum under the
operation of the Rule.

Second, it is also clear in my opinion
that an assessment order issued by the
Commission for civil penalties under
Section 31 must include the
administrative law judges’ findings and
the basis for such assessment. Again,
the express language to that effect in the
Rule is not a matter of any discretion for
the Commission, but rather is a direct
implementation of the clear requirement
expressed in the statute.

11. Conclusion: Final Rule is egregious
in its arrogance and pernicious in its
effect.

In summary, this Final Rule is fatally
flawed in a number of respects, most
notably with regard to the application of
the civil penalty provisions to parties
other than licensees, permittees and
exemptees. The Final Rule,
unfortunately, follows earlier extralegal
activity in the area of unlicensed
hydroelectric projects, which has no
basis in ECPA or other Congressional
direction. Consequently, it comes as no
surprise that the Commission here
would exceed its statutory authority in
several respects in the Final Rule. In my
judgment, adoption of such a Final Rule,
with application of civil penalties to
parties never contemplated, let alone
expressly intended, by Congress and
with administrative procedures so
plainly contrary to the statutory scheme
and the intent of Congress, constitutes a
flagrant violation of the Commission’s
independent regulatory authority and
responsibilities. The intended imposition
of civil penalties of $10,000 per day per
violation on parties excluded by
Congress is nothing short of raw federal
regulatory arrogance, which can never
be supported. Here, there simply is not
even a scintilla of legislative history
evidence or statutory construction
analysis to support the conclusion of the
majority with regard to unlicensed
hydroelectric operations.

In many respects, I believe this Final
Order is far more egregious in its
arrogance and far more pernicious in its
effect than the Kamargo case, which at
least involved some colorable policy
considerations under ECPA, although I
dissented vigorously there. In the instant
case, there are no such colorable
tonsiderations on any ebjective basis.
The majority has chosen with absolutely
no statutory or other legal foundation to
Misappropriate the civil penalty
authority and harshly apply it well

beyond ECPA's legal scope. That result
cannot be acceptable and, therefore, 1
dissent.

Charles A. Trabandt,

Commissioner.

[FR Doc. 88-19054 Filed 8-22-88; 8:45 am|
BILLING CODE 8717-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901

Amendment to the Alabama
Abandoned Mine Land Reclamation
Plam; Correction

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSMRE),
Interior.

ACTION: Final rule, correction.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement is
correcting an error on the final rule
approving the Alabama Abandoned
Mine Land Reclamation (AMLR) plan
amendment, which was published on
Thursday, July 7, 1988 (53 FR 25486—
25487). The correction will clarify in

§ 901.25 the name and address of the
Alabama agency where the approved
amendment is available.

EFFECTIVE DATE: August 8, 1988.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert A. Penn, Director, Office of
Surface Mining Reclamation and
Enforcement, Birmingham Field Office,
228 West Valley Avenue, Birmi
Alabama 35209, Telephone (205) 731~
0953.

SUPPLEMENTARY INFORMATION: The
following correction is made to the
Alabama Abandoned Mine Land
Reclamation (AMLR) plan amendment,
which was published on Thursday, July
7,1988 (53 FR 25486-25487):

§901.25 [Corrected]

In § 801.25, on page 25487, second
column, replace lines 9 through 12, with
the following:

Alabama Department of Industrial

Relations, 849 Monroe Street,

Montgomery, Alabama 36130.

Date: August 16, 1988.
Brent Walquist,
Assistant Director, Program Policy, Office of
Surface Mining Reclamation and
Enforcement.
[FR Doc. 88-19092 Filed 8-22-88; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FRL~3422-7; TN~055]

Approval and Promulgation of
Implementation Plans, Tennessee;
Revisions to the Nashviile TSP Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SuMMARY: On February 17, 1987, the

State of Tennessee submitted Board

Order 1-87, revisions to the “Legally

Enforceable Limits and Schedules”

section of the Metropolitan Nashville

and Davidson County Total Suspended

Particulate (TSP) Implementation Plan.

This 1979 TSP plan provided

Reasonably Available Control

Technology (RACT) for existing sources

within the nonattainment area. The

maximum allowable particulate mass
emission and visible emission standards
based on RACT were included in the
plan as permit conditions. The permit
conditions also included restrictions on
hours of operation. Over the past seven
years minor revisions have been made
in 81 of the original permits and 32 of the
original permits have been deleted
because the permitted sources have
ceased operation. Today, EPA is
approving these revisions.

DATE: This action will be effective on

October 24, 1988 unless notice is

received within 30 days that someone

wishes to submit adverse or critical
comments. Such notice may be
submitted to Ms. Rosalyn Hughes at the

EPA Regional Office address listed

below.

ADDRESSES: Copies of the material

submitted by the State may be

examined during normal business hours
at the following locations:

Public Information Reference Unit,
Library Systems Branch,
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460

Environmental Protection Agency,
Region IV, Air Programs Branch, 345
Courtland Street, NE., Atlanta,
Georgia 303656

Division of Air Pollution Control,
Tennessee Department of Health and
Environment, Customs House, 4th
Floor, 701 Broadway, Nashville,
Tennessee 37219

FOR FURTHER INFORMATION CONTACT:

Ms. Rosalyn D. Hughes, Air Programs

Branch, EPA Region IV at the above

address and telephone number (404)

347-2864 or FTS 257-2864.
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SUPPLEMENTARY INFORMATION: On
February 17, 1987, the State of
Tennessee submitted Board Order 1-87,
revisions to the Metropolitan Nashville
and Davidson County Total Suspended
Particulate Plan (TSP), a part of the
Tennessee State Implementation Plan
(SIP). The revisions involve the "Legally
Enforceable Limits and Schedules”
section of the plan.

Processing of this revision was
delayed until EPA promulgated the
revised particulate matter standard (52
FR 24634) which eliminated the TSP
ambient air quality standard. The
revised standard is expressed in terms
of particulate matter with a nominal
diameter of 10 micrometers or less
(PM10). However, at the State's option,
EPA will continue to process TSP SIP
revisions which were in process at the
time the new PM;, standard was
promulgated. In the policy published on
July 1, 1987, EPA stated that it would
regard existing TSP SIP's as necessary
interim particulate matter plans during
the period preceeding the approval of
state plans specifically aimed at PMio. If
the TSP SIP revision is judged to include
more stringent provisions than are in the
existing TSP plan, EPA’s general policy
would be to approve it. It is EPA's
judgement that the regulations in this
action would increase the stringency of
the TSP plan and are therefore likely to
result in better control of PM;, as well.
Thus EPA is approving this TSP SIP
revision.

The maximum allowable particulate
emission standards, visibile emissions
standards, and operating schedules
based on Reasonably Available Control
Technology for fifty-seven point sources
were incorporated into 161 conditional
operating permits which were included
in Appendix A of the june 1979
Metropolitan Nashville and Davidson
County portion of the Tennessee SIP
revision for TSP, Chapter Four,
Subchapter One, "Air Pollution Control”
of the Metropolitan Code of Law
specifies the allowable emission
standards for all other sources. Over the
past seven years, several minor changes
have been made in 81 of the operating
permits included in Appendix A and 32
of the permits have been deleted. The
permit revisions and the deleted permits
represent a decrease of over 130 tons
per year of allowable emissions inside
the 1963 Urban Services area of
Metropolitan Nashville and Davidson
County, Tennessee.

Air quality dispersion modeling was
not necessary for approval of this SIP
revision. Only two sources had
increased their emissions by more than
25 tons per year. EPA considers

increases of less than 25 tons per year to
have a sufficiently small air quality
impact that a modelling analysis is not
necessary. These two sources are
limestone rock quarries. The increases
in emissions in the submittal were
fugitive emissions from stockpiling,
wind erosion, etc. These emissions were
not covered by permit conditions in the
1979 SIP. The actual emissions in 1979
were greater than the allowables in this
submittal. Therefore, the increased
emissions at these sources do not
constitute a relaxation of the existing
SIP. Both of these sources are quarrying
operations and at this time there are no
emission factors available for PMso
emissions from quarrying operations.
Therefore, modeling was not required
for these sources. A technical support
document giving further details on EPA's
analysis is available for inspection at
the EPA office whose address is listed
above.

Final Action: Since Board Order 1-87
is consistent with EPA policy and
requirements, it is hereby approved. The
public should be advised that this action

will be effective 60 days from the date of

this Federal Register notice. However, if
notice is received within 30 days that
someone wishes to submit adverse or
critical comments, this action will be
withdrawn and two subsequent notices
will be published before the effective
date. One notice will withdraw the final
action and another will begin a new
rulemaking by announcing a proposal of
the action and establishing a comment
period.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 24, 1988. This action
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

Under 5 U.S.C. 805(b), I certify that
this SIP revision will not have a
significant impact on a substantial
number of small entities. (See 46 FR
8709.)

The Office of Management and Budget
has exempted this rule from
requirements of section 3 of Executive
Order 12201.

List of Subjects in 40 CFR Part 52

Air pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.

Note.—Incorporation by reference of the
State Implementation Plan for Tennessee was
approved by the Director of the Federal

Register on July 1, 1982,

Date: July 28, 1988.
Lee M. Thomas,
Administrator.

Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

Subpart RR—Tennessee

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.2220 is amended by
adding paragraph (c)(81) to read as
follows:

§52.2220 Identification of plan.

- " - * *
(c). .

(81) Board Order 1-87 concerning
Legally Enforceable Limits and
Schedules for the Metropolitan
Nashville and Davidson County portion
of the Tennessee State Implementation
Plan for Total Suspended Particulates,
was submitted on February 17, 1987, by
the Tennessee Department of Health
and Environment.

(i) Incorporation by reference.

(A) Board Order 1-87, and
amendments to § 2.12.1.D.8, “Legally
Enforceable Limits and Schedules”, of
the Metropolitan Nashville and
Davidson County portion of the
Tennessee State Implementation Plan
for Total Suspended Particulates,
approved on January 21, 1987.

(ii) Other material—none.

[FR Doc. 88-17245 Filed 8-22-88; 8:45 am]
BILLING CODE 6560-50-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Parts 32, 72, 82, and 190
[CGD88-062]

Ventliation Penetrations of Fire Rated
Boundary Bulkheads

AGENCY: Coast Guard, DOT.
ACTION: Interpretation of rules.

sumMMARY: This notice clarifies existing
Coast Guard and international
regulations concerning ventilation
penetrations in fire rated boundary
bulkheads. Various appeals from vessel
construction requirements have
revealed that the regulations are being
misinterpreted by portions of the
domestic shipbuilding industry. The
intended effect of this Notice is to
demonstrate that return air ducts which
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are not connected to the ventilation
system, called balancing or jumper
ducts, which penetrate fire rated
boundary bulkheads, are prohibited. The
result will be a savings in time and costs
associated with correcting the
impermissible penetrations.
FOR FURTHER INFORMATION CONTACT:
Commander Gordon D. Marsh, Chief,
Ship Design Branch (G-MTH-4), Marine
Technical and Hazardous Materials
Division, Office of Marine Safety,
Security and Environmental Protection,
U.S Coast Guard, 2100 St. SW.,
Washington, DC 20593-0001; telephone
202/267-2997.
SUPPLEMENTARY INFORMATION: The U.S.
Coast Guard regulations and the
International Convention for the Safety
of Life at Sea, as amended (SOLAS 74/
83) regulations prohibit unconnected
ventilation openings in fire rated
boundaries except louvered openings in
the lower half of doors. The purpose is
to prevent the passage of flame, smoke,
hot gases, and toxic gases from the
space where the fire originates to other
locations in the vessel. In particular, the
regulations are intended to prevent the
spread of smoke and gases into escape
routes, such as corridors and stairways,
that would prevent escape, rescue, and
fire fighting,

Title 46, Code of Federal Regulations,
§ 32.57-10(d)(1) for tank vessels, § 92.07-
10(d)(1) for cargo and miscellaneous
vessels, and § 190.07-10(d)(1) for
oceanographic research vessels, require
all corridor bulkheads within
accommodation spaces to be A- and B-
Class fire rated, intact deck to deck.
However, stateroom doors in these
bulkheads are permitted to have a
louver in the lower half of the door. For
passenger vessels, 46 CFR 72.05-10(c)(1)
requires A-Class bulkheads made intact
with the main structure of the vessel.
For B-Class bulkheads, 46 CFR 72.05-
10(c)(2) requires the bulkhead to be
intact deck to deck, or to a continuous
B-Class ceiling, which is functionally
equivalent. For passenger vessels, doors
in B-Class bulkheads are permitted by
46 CFR 72.05-25(c)(3) to have a vent
grille or louver not to exceed 2 square
feet (288 square inches) (0.186 square
meters) in area in the lower half of the
door. The Coast Guard's position is that
vent grilles or louvers in the lower half
of stateroom doors will not immediately
Jeopardize an escape route. The
openings explained above are the only
unconnected ventilation openings in fire
rated boundaries permitted by Coast
Guard regulations.

The openings discussed above have
traditionally been used by marine
design engineers as return air ducts to

help balance ventilation system air flow.
For spaces where the vent grille or
louvered opening in the lower half of
doors is adequate to balance ventilation
air flow, this system design is still
acceptable. However, design engineers
have found that for large spaces, or
spaces where large masses of air must
be balanced, a return duct in addition to
those discussed above is needed.
Recently several vessel designs have
incorporated openings in the bulkheads
unconnected to the ventilation system
ductwork, to provide a return air path in
addition to that provided by louvered
door openings. Even if equipped with
automatic or manual dampers, these
openings, referred to as balancing or
jumper ducts, provide a path for flame
and smoke to travel from the overhead
in one space to another and are
impermissible. The ventilation system
must not jeopardize the integrity of the
boundary or furnish a direct path for
smoke and combustion gases to spread
to escape routes or from high risk spaces
to low risk spaces.

For those vessels which must comply
with SOLAS requirements, the return air
system is further complicated. First, for
passenger vessels, Chapter II-2,
Regulations 31.1 of SOLAS 74/83
permits only a ventilation opening in or
under the lower half of doors in B-Class
boundary bulkheads in accommodation
and service spaces. The opening is not
to exceed 77.5 square inches (0.05
square meters). Sceond, for non-
passenger vessels, Chapter I1-2,
Regulation 47.3 of SOLAS 74/83 permits
only a ventilation opening not to exceed
77.5 square inches (0.05 square meters)
in or under the lower half of corridor
doors of cabins and public spaces. The
marine industry is reminded that in
order to qualify for a SOLAS Safety
Construction Certificate, vessels must
meet the more restrictive SOLAS
requirement. On 1 October 1984, the
Coast Guard published an Advance
Notice of Proposed Rulemaking
(CGD83-026) in the Federal Register, 49
FR 38672, notifying the public that a
project was being undertaken to amend
Coast Guard regulations to be
compatible with the SOLAS 74/83 fire
protection requirements,

Dated: August 15, 1988.

J.D. Sipes,

Rear Admiral, U.S. Coast Guard Chief, Office
of Marine Safety, Security and Environmental
Protection.

[FR Doc. 88-18982 Filed 8-22-88; 8:45 am|
BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 15

Indefinite Extension of Interim
Provisions for Cordless Telephones

AGENCY: Federal Communications
Commission.

ACTION: Errata.

SUMMARY: This action concerning the
extension of interim provisions for
cordless telephones corrects the dates
cited in the final rule.

ADDRESS: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Joseph P. Husnay, Office of Engineering
and Technology, (202) 653-8114,
SUPPLEMENTARY INFORMATION: See
Order, RM-5320, FCC 87-335, December
10, 1987; 53 FR 1781, January 22, 1988,
The Federal Register summary of an
Order concerning cordless telephones
cited incorrect dates. Specifically, the
summary stated that, “Current rules
require the manufacturing and
importation of cordless telephones to
end by February 15, 1988, while,
marketing is to end by February 15,
1989."” The dates are hereby corrected to
February 15, 1989 and February 15, 1990,
respectively.

Federal Communications Commission.
Office of Engineering and Technology.

Thomas P. Stanley,

Chief Engineer.

[FR Doc. 88-19094 Filed 8-22-88; 8:45 am|)
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 611 and 672
[Docket No. 71146-8001]

Forelgn Fishing; Groundfish of the Gulf
of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of closure and request
for comments.

SUMMARY: Domestic fishermen
delivering fish to foreign processors
(JVP) must cease fishing in the Gulf of
Alaska with trawl gear other than
pelagic trawl gear effective August 18,
1988, through the remainder of 1988. This
action limits the prohibited species
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catch (PSC) for Pacific halibut to that
applicable to JVP and permissible under
Federal regulations implementing the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP).

DATES: This notice is effective at 12:00
noon, Alaska Daylight Time (a.d.t.) on
August 18, 1988, until midnight, Alaska
Standard Time, December 31, 1988,
Public comments will be accepted for 15
days from the effective date, through
September 2, 1988.

FOR FURTHER INFORMATION CONTACT:
Patricia Peacock, Fishery Management
Specialist, NMFS, 907-586-7230.

SUPPLEMENTARY INFORMATION: The
FMP, which governs the groundifish
fisheries in the U.S. exclusive economic
zone under the Magnuson Fishery
Conservation and Management Act, is
implemented by rules appearing at 50
CFR 611.92 and Part 672.

Special consideration is given to the
conservation of Pacific halibui, a
valuable species taken as bycatch in the
groundfish fishery. Pacific halibut are
managed under authority of the
International Pacific Halibut
Commission; however, bycatches by
domestic fishermen delivering
groundfish either to domestic processors

(DAP) or to JVP are controlled through
PSC limits (50 CFR 672.20(b)). The
current Pacific halibut PSC limit for the
Gulf of Alaska that is applicable to JVP
is 240 metric tons (mt) (53 FR 890,
January 14, 1988).

The Regional Director had determined
that the JVP PSC in the Gulf of Alaska
for Pacific halibut has been reached.
Therefore, according to § 672.20{f)(1),
this notice prohibits the fishing with
trawl gear other than pelagic trawl gear
for the remainder of 1988 by JVP vessels
in the Gulf of Alaska, subject to
§ 672.20(f)(2)(iv). Pelagic trawl gear is
defined at § 672.2.

Classification

Unless this notice takes effect
promptly, the Pacific halibut PSC
applicable to JVP will be exceeded, and
the amount of Pacific halibut available
to domestic fishermen who target on this
species will be decreased. NOAA,
therefore, finds for good cause that prior
opportunity for public comment on this
notice is contrary to the public interest
and its effective date should not be
delayed. Therefore, this notice will be
effective at 12:00 noon, ADT on August
18, 1988 and public comments on this
closure will be accepted by the Regional

Director for a period of 15 days after the
effective date of this notice, through
September 2, 1988. During the comment
period, the Regional Director will make
available for public inspection, during
business hours, the aggregate data upon
which the closure was based. If written
comments are received during the 15-
day period that oppose the closure, the
Secretary will reconsider the necessity
of the closure and, as soon as
practicable after that reconsideration,
will either publish in the Federal
Register a notice of continued closures,
responding to comments received, or
rescind the closure. This action is taken
under § 872.20 and 50 CFR 811.13 and is
in compliance with Executive Order
12281.

List of Subjects in 50 CFR Parts 611 and
672

Fisheries, Reporting and
recordkeeping requirements,

Authority: 16 U.S.C. 1801 et seq.

Dated: August 18, 1988.
Richard H. Schaefer,
Director of Office of Fisheries Conservation
and Management, National Marine Fisheries
Service.
[FR Doc. 88-19062 Filed 8-18-88; 1:21 pm]
BILLING CODE 3510-22-M
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 300

Government Use of Commercial
Recruiting Firms and Nonprofit
Employment Services

AGENCY: Office of Personnel
Management.

ACTION: Proposed rulemaking.

suMmARY: The Office of Personnel
Management (OPM) proposes to issue
regulations permitting agencies to use
commercial recruiting firms and
nonprofit employment services to locate
candidates for Federal civil service
positions. Candidates identified in this
way must then be considered for
Federal employment through regular
civil service procedures,

DATE: Written comments will be
considered if received no later than
October 24, 1988.

ADDRESS: Send or deliver written
comments to Chief, Staffing Policy
Division, Career Entry Group, Office of
Personnel Management, Room 6504, 1900
E Street NW., Washington, DC 20415.
FOR FURTHER INFORMATION CONTACT:
Ellen Russell, (202) 653-9399.

SUPPLEMENTARY INFORMATION: In
accordance with instructions in the
Federal Personnel Manual, agencies
have traditionally relied on their own
resources to recruit candidates for
Federal positions. OPM has carefully
reexamined these institutions as part of
its efforts to update and streamline the
Federal personnel system and has
concluded that certain changes are
necessary to enhance the Government's
ability to attract high quality talent now
and in the years to come. OPM believes
additional recruiting flexibilities are of
particular importance to agencies with
positions for which candidates are in
short supply. In authorizing agency use
of commercial recruiting firms and
nonprofit employment services, OPM is
also setting the conditions necessary to
protect merit principles. These

conditions are designed to ensure the
following:

—The use of commercial recruiting firms
and nonprofit employment services
does not conflict with statutory
appointment requirements

—Candidates referred by the
commercial recruiting firms or
nonprofit employment services are
treated no differently than candidates
referred from other sources

—The public knows it is not necessary
to go through a commercial recruiting
firm or nonprofit employment service
in order to be considered for Federal
employment

—Individuals have not paid any fees to
commercial recruiting firms or
nonprofit employment services in
order to be referred to Federal
agencies. (Under contract, Federal
agencies would bear the entire cost of
using the commercial recruiting firm
or nonprofit employment service.)

OPM will closely monitor the use of
this new authority and will require
reports from agencies on at least a
yearly basis. Within three years of the
date of final regulations, OPM will
evaluate the authority and determine
whether it should be continued.

Executive Order 12291, Federal
Regulation
I have determined that this is not a

major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because they affect only Federal
employees and agencies.

List of Subjects in 5 CFR Part 300
Administrative practice and

procedures, Government employees.

U.S. Office of Personnel Management.

Constance Horner,

Direclor.

Accordingly, OPM proposes to amend
5 CFR Part 300 as follows:

PART 300—EMPLOYMENT (GENERAL)
1. The authority citation for Part 300 is
revised as set forth below.

Authority: 5 U.S.C. secs. 552, 3301, 3302;
E.O. 10577, 3 CFR, 19541958 Comp., page 218,
unless otherwise noted.

Secs. 300.101 through 300.104 also issued
under 5 U.S.C. secs. 7201, 7204; E.O. 11478, 3
CFR, 1966-1970 Comp., page 803.

Secs. 300.401 through 300.407 also issued
under 5 U.S.C. secs. 1302(c), 2301, and 2302,

2. Subpart D is added to read as
follows:

Subpart D—Use of Commercial Recruiting
Firms and Nonprofit Employment Services

Sec.

300.401 Definitions.

300.402 Coverage.

300.403 When commercial recuriting firms
may be used.

300.404 Use of fee-charging firms prohibited.

300.405 Requirement for contract.

300.408 Agency responsibilities.

300.407 Documentation.

Subpart D—Use of Commercial
Recruiting Firms and Nonprofit
Employment Services

§ 300.401 Definitions.

For purposes of this subpart:

(a) A “commercial recruiting firm" is a
profit-making entity which, by contract,
supplies Federal agencies with the
names of individuals for employment
consideration in accordance with
requirements set by the Federal agency.

(b) A “nonprofit employment service”
is one legally established as nonprofit
under State law and may be sponsored
by such groups as professional societies,
organizations of college graduates, or
social agencies.

§ 300.402 Coverage.

These regulations apply to positions
in the competitive service, positions in
the excepted service under Schedules A,
B, and C, and positions in the Senior
Executive Service.

§800.403 When commercial recrulting
firms may be used.

(a) Agency use of commercial
recruiting firms is appropriate when
likely to provide candidates who would
otherwise not be available.

(b) Except when the agency head or
designee has determined that
candidates are known to be in short
supply, an agency may not use a
commercial recruiting firm until the
agency has conducted its own
recruitment through regular staffing
procedures.
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§300.404 Use of fee-charging firms
prohibited.

(a) Federal agencies are prohibited
from using commercial recruiting firms
and nonprofit employment services
which charge fees to individuals.

(b) The prohibition in paragraph (a) of
this section does not apply to
registration fees paid by individuals to
nonprofit employment services
sponsored by professional organizations
when the registration fee is imposed
regardless of whether the registrant is
referred for employment or placed.

§ 300.405 Requirement for contract.

(a) A written contract is required
between the Federal agency and a
commercial recruiting firm or nonprofit
employment service. As a minimum, the
contract must include:

(1) A request for the recruitment
services (as required by 18 U.S.C. 211);

(2) The qualifications requirements of
the position for which candidates are
being sought;

(3) The total costs to the agency; and

(4) The conditions of payment.

(b) The contract must also provide
that the firm or service will:

(1) Screen candidates only against the
qualification requirements specified in
the agreement and refer to the agency
all candidates who meet those basic
requirements;

(2) Recruit and refer candidates
without regard to race, color, religion,
national origin, sex, marital status, age,
handicapping condition, or other factors
prohibited under law, rule, or regulation;

(3) Refer to the Federal agency only
those applicants from whom the firm or
service has not accepted fees other than
those permitted under § 300.404(b) of
this part; and

(4) Not imply that it is the sole or
primary avenue for employment with
the Federal Government or a specific
Federal agency.

§ 300.406 Agency responsibilities.

(a) In order to use commercial
recruiting firms or nonprofit employment
services, agencies are required to:

(1) Publicize the fact that applicants
may apply directly to the Government
and need not apply through the
commercial recruiting firm or nonprofit
employment service;

(2) Give the same consideration to
candidates who have applied directly
and candidates referred from the
commercial recruiting firm or nonprofit
employment service; and

(3) Follow all requirements for
appointment. The purpose of a
commercial recruiting firm or nonprofit
employment service is to serve as an
additional source of applicants. Once

recruited, applicants must be evaluated
and appointed through regular civil
service employment procedures.

(i) For an excepted service position,
an individual must be appointed in
accordance with the terms of the
applicable appointing authority.

(ii) For a Senior Executive Service
position filled by career appointment, an
individual must be appointed in
accordance with the competitive process
described in 5 U.S.C. 3393.

§300.407 Documentation.

(a) Agencies are required to maintain
records necessary to determine that
using commercial recruiting firms or
nonprofit employment services is cost
effective and has not resulted in the
violation of merit system principles or
the commission of any prohibited
personnel practice.

(b) In order for OPM to evaluate the
authority granted under this subpart,
agencies must submit reports in
accordance with its instructions.
Reports will be submitted on at least an
annual basis and, as a minimum, will
provide information on the kinds of jobs
for which recruiting firms were used, the
costs to the agency, and the results in
terms of candidates referred and
selected. Reports will also provide
comparative data to show the effect of
using a recruiting firm on the agency’s
ability to locate qualified candidates.

(c) Upon evidence that an agency is
not complying with these regulations,
OPM may, pursuant to its authority,
order appropriate corrective action.

[FR Doc. 88-19046 Filed 8-22-88; 8:45 am)
BILLING CODE 8325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 955
[Docket No. FV~-AO-88-3; FV-88-108]

Proposed Georgia Vidalia Onion
Marketing Agreement and Order;
Hearing

AGENCY: Agricultural Marketing Service,
USDA.

AcCTION: Notice of hearing on proposed
marketing agreement and order.

SUMMARY: Notice is hereby given of a
public hearing to be held to consider a
proposed marketing agreement and
order to cover Vidalia onions grown in
Georgia. The proposed program would
authorize production and marketing
research and promotion projects
including paid advertising. The proposal
was submitted by a group of Vidalia

onion growers and handlers known as
FAVOR (Farmers Allied for the Vadalia
Onion Referendum). FAVOR represents
approximately 75 percent of the Vadalia
onion industry. The program would be
financed by assessments levied on
handlers of Vidalia onions grown in
twelve designated counties and portions
of seven other counties in southeastern
Georgia. The assessment rate would be
established by the Secretary of
Agriculture, based on the
recommendation of a committee that
would administer the program. The
committee would be composed of eight
growers, At least four members must
also be handlers.

DATES: The hearing will be held in
Lyons, Georgia, beginning on September
20, 1988, at 9:00 a.m. Additional
sessions, if necessary, will be held on
September 21, and 22, beginning at 9:00
a.m. at the same location.

ADDRESS: The hearing will be held in the
Toombs County Courthouse, Highway
280 East, Lyons, Georgia 31206.

FOR FURTHER INFORMATION CONTACT:
Copies of this Notice of Hearing may be
obtained from:

(1) John R. Toth, Officer-in-Charge,
Southeast Marketing Field Office,
USDA, P.O. Box 2278, Winter Haven,
Florida 33883-2276; telephone (813) 299-
4770.

(2) Kenneth G. Johnson, Marketing
Specialist, Market Order Administration
Branch, Fruit and Vegetable Division,
Room 2525-S, AMS, USDA, P.O. Box
96456, Washington, DC 20090-6456;
telephone number (202) 447-5331.
SUPPLEMENTARY INFORMATION: This
action is governed by the provisions of
sections 556 and 557 of Title 5 of the
United States Code and is therefore
excluded from the requirements of
Executive Order 12291. The hearing is
called pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937 “Act”, as amended (7 U.S.C. 601
et seq.), and the applicable rules of
practice and procedure governing the
formulation of marketing agreements
and orders (7 CFR Part 900).

The Regulatory Flexibility Act (Pub. L.
96-354), effective January 1, 1981,
applies, and seeks to ensure that, within
the statutory authority of a program, the
regulatory and reporting requirements of
the program are tailored to the size and
nature of small businesses. Interested
persons are invited to present evidence
at the hearing on the reporting
requirements and probable economic
impact of the proposal on small
businesses.

Proponents of the order that a
marketing order is needed with the
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authority to conduct research and
promotion projects to enable the
Georgia Vidalia onion industry to better
compete with other onion producing
areas. The industry believes that an
effective promotion program, including
paid advertising, can be implemented to
expand its markets, improve grower
returns, and increase consumer
awareness.

This proposal has been widely
discussed within the Georgia Vidalia
onion industry but has not yet received
approval by the Secretary of
Agriculture.

The hearing will be held for the
purpoges of:

(a) Receiving evidence about the
economic and marketing conditions
which relate to the proposed marketing
agreement and order and to any
appropriate modifications thereof;

(b) Determining whether the handling
of Vidalia onions produced in the
production area is in the current of
interstate or foreign commerce or
directly burdens, obstructs or affects
interstate or foreign commerce;

(c) Determining whether there is a
need for a marketing agreement and
order for Vidalia onions;

(d) Determining the economic impact
of the proposed marketing agreement
and order on the industry in the
production area and on the public
affected by such a program;

(e) Determining whether the proposed
marketing agreement and order or any
appropriate modification of them will
tend to effectuate the declared policy of
the Act.

A pre-notice of hearing press release
was issued on June 7, 1988 to announce
the receipt of this proposal and to
provide the opportunity for interested
parties to submit comments or
alternative proposals through July 6,
1988. Eighty-eight comments were
received. While all expressed general
support of the proposal, one questioned
the need for production research and
two implied that quality control
provigions would be beneficial. No
epecific alternate proposals were
received.

_ From the time this hearing notice is
issued and until the issuance of a final
decision in this proceeding, Department
employees involved in the decisional
process are prohibited from discussing
the merits of the hearing issues on an ex
parte basis with any person having an
interest in the proceeding. The
prohibition applies to employees in the
following organizational units:

Office of the Secretary of Agriculture;
Office of the Administrator, Agricultural
Marketing Service; Office of the General

Counsel; Fruit and Vegetable Division,
Agricultural Marketing Service.

Procedural matters are not subject to
the above prohibition and may be
discussed at any time.

Provisions of the proposed marketing
agreement and order follow. Those
sections identified with an asterisk (*)
apply only to the proposed marketing
agreement and are proposed by the
Agricultural Marketing Service.

List of Subjects in 7 CFR Part 855

Marketing agreements and orders,
Vidalia onions, Georgia.

The marketing agreement and order
proposed by Farmers Allied for the
Vidalia Onion Referendum would add a
new Part 955 to read as follows:

PART 955-VIDALIA ONIONS GROWN
IN GEORGIA
Definitions

Sec.
955.1
955.2

Secretary.

Act.

Person.
Production area.
Vidalia onion.
Handler.

Handle.
Registered handler.
955.8 Producer.

955.10 Producer-handler.
955.11 Varieties.
955.12 Committee,
955.13 Fiscal period.

Committee

855.20 Establishment and membership.
955.21 Term of office.
955.22 Nominations.
955.23 Selection.

955.24 Acceptance.

955.25 Alternatives.

955.26 Vacancies.

955.27 Failure to nominate.
955.28 Procedure.

955.29 Expenses.

955.30 Powers.

855.31 Duties.

Expeunses and Assessments

855.40 Expenses.
955.41 Budget.
985542 Assessments.
85543 Accounting.
955.44 Excess funds.
955.45 Contributions.

Research and Development
955.50 Research and development.

Reports and Recordkeeping
955.60 Reports and Recordkeeping.

Miscallaneous Provisions

955.71 Termination or suspension.

955.72 Proceedings after termination.
955.73 Effect of termination or amendment.
955.80 Compliance,

855.81 Right of the Secretary.

955.82 Duration of immunities.

955.83
955.84
955.85

Agents.

Derogation.
Personal liability.
955.86 Separability.
955.87 Amendments.

Marketing Agreement

955.90 Counterparts.

95591 Additional parties.

955.92 Order with marketing agreement.
Authority: Sec. 1-19, 48 Stat. 31, as

amended; 7 U.S.C, 601-674.

Definitions

§955.1 Secretary.

“Secretary” means the Secretary of
Agriculture of the United States, or any
officer or employee of the Department of
Agriculture who has been delegated, or
who may hereafter be delegated, the
authority to act for the Secretary.

§955.2 Act

“Act” means Public Act No. 10, 73d
Congress (May 12, 1933), as amended
and as reenacted and amended by the
Agricultural Marketing Agreement Act
of 1937, as amended [Sec. 1-19, 48 Stat.
31, as amended; 7 U.S.C. 601 ef seq.).

§955.3 Person.

"Person” means an individual,
partnership, corporation, association, or
any other business unit.

§955.4 Production area.

“Production area” means that part of
the State of Georgia enclosed by the
following boundaries: Beginning at a
point in Laurens County where U.S.
Highway 441 intersects Highway 16;
thence continue southerly along U.S.
Highway 441 to a point where it
intersects the southern boundary of
Laurens County; thence southwesterly
along the border of Laurens County to a
point where it intersects the county road
known as Jay Bird Springs Road; thence
southeasterly along Jay Bird Springs
Road to a point where it intersects U.S.
Highway 23; thence easterly to a point
where U.S. Highway 23 intersects the
western border of Telfair County; thence
southwesterly following the western and
southern border of Telfair County to a
point where it intersects with jeff Davis
County; thence following the scuthern
border of Jeff Davis County to a point
where it intersects with the western
border of Bacon County; thence
southerly and easterly along the border
of Bacon County to a point where it
intersects Georgia State Road 32; thence
easterly along Georgia State Road 32 to
Seaboard Coastline Railroad; thence
northeasterly along the tracks of
Seaboard Coastline Railroad to a point
where they intersect Long County and
Liberty County; thence northwesterly
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and northerly along the southwestern
border of Liberty County to a point
where the border of Liberty County
intersects the southern border of Evans
County; thence northeasterly along the
eastern border of Evans County to the
intersection of the Bulloch County
border; thence northeasterly along the
Bulloch County border to a point where
it intersects with the Ogeechee River;
thence northerly along the main channel
of the Ogeechee River to a point where
it intersects with the southeastern
border of Screven County; thence
northeasterly along the southeasterly
border of Screven County to the main
channel of the Savannah River; thence
northerly along the main channel of the
Savannah River to a point where the
northwestern boundary of Hampton
County, South Carolina intersects the
Savannah River; thence due west to a
point where State Road 24 intersects
Brannen Bridge Road; thence westerly
along Brannen Bridge Road to a point
where it intersects with State Road 21;
thence westerly along State Road 21 to
the intersection of State Road 17; thence
westerly along State Road 17 to the
intersection of State Road 56 and
southerly to the northern border of
Emanuel County; thence westerly and
southerly along the border of Emanuel
County to a point where it intersects the
Treutlen County border; thence
southerly to a point where the Truetlen
County border intersects Interstate
Highway 18; thence westerly to the
point of beginning in Laurens County.

§955.5 Vidalia onion.

“Vadalia onion" means all varieties of
Allium cepa of the hybrid yellow
granex, granex parentage or any other
similar variety recommended by the
committee and approved by the
Secretary, that are grown in the
production area.

§955.6 Handler.

“Handler” is synonymous with
“shipper” and means any person (except
a common or contract carrier of Vidalia
onions owned by another person) who
handles Vidalia onions, or causes
Vidalia onions to be handled.

§955.7 Handle.

“Handle" or “ship" means to package,
load, sell, transport, or in any way to
place Vidalia onions, or cause Vidalia
onions to be placed, in the current of
commerce within the production area or
between the production area and any
point outside thereof, Such term shall
not include the transportation, sale, or
delivery of field-run Vidalia onions to a
registered handler for the purpose of

having such Vidalia onions prepared for
market.

§955.8 Registered Handler.

“Registered handler" means any
person with adequate facilities within
the production area for preparing
Vidalia onions for commercial market,
who customarily does so, and who is so
recorded by the committee, or any
person who has access to such facilities
within the production area, and has
recorded with the committee the ability
and willingness to assume customary
obligations of preparing Vidalia onions
for commercial market.

§955.9 Producer.

"Producer” is synonymous with
“grower” and means any person
engaged in a proprietary capacity in the
production of Vidalia onions for market.

§955.10 Producer-Handler.
“Producer-Handler” means a producer

who handles Vidalia onions self-

produced, and those produced by others.

§955.11 Varieties.

“Varieties" means and includes all
classifications, subdivisons, or types of
Vidalia onions according to those
definitive characteristics now or
hereafter recognized by the United
States Department of Agriculture or
recommended by the committee and
approved by the Secretary.

§955.12 Committee.
“Committee" means the Vidalia

Onion Committee, established pursuant
to § 955.20.

§955.13 Fiscal period.

“Fiscal period" means the 12 month
period beginning on January 1 and
ending on December 31 of each year or
such other period that may be
recommended by the committee and
approved by the Secretary.

Committee

§955.20 Establishment and membership.

The Vidalia Onion Committee,
consisting of eight producer members, of
which at least four are producer-
handlers, is hereby established. Each
member shall have an alternate who
shall have the same qualifications as the
member.

§955.21 Term of office.

(a) Except as otherwise provided in
paragraph (b) of this section, the term of
office of committee members and their
respective alternates shall be for two
fiscal periods. The terms shall be so
determined that one-half of the total
committee membership shall terminate
each year. Members and alternates shall

serve during the term of office for which
they are selected and have qualified, or
during that portion thereof beginning on
the date on which they qualify during
such term of office and continuing until
the end thereof, or until their successors
are selected and have qualified.

(b) The term of office of the initial
members and alternates shall begin as
soon as possible after the effective date
of this subpart. As determined by lot
drawn at the committee’s first meeting,
one-half of the initial members and
alternates shall serve for a one-year
term and one-half shall serve for a two-
year term.

(c) The consecutive terms of office of
members shall be limited to three 2-year
terms.

§955.22 Nominations.

(2) Initial members. For nominations
to the initial committee, a meeting or
meetings of producers and producer-
handlers shall be held by the Secretary
or by any agency or group requested to
do 8o by the Secretary.

(b) Successor members. (1) For
succeeding members and alternates on
the committee, the committee shall
conduct nominations or cause them to
be conducted prior to October 15 of each
year, or by such other date as may be
specified by the Secretary.

(2) The committee may conduct
nominations either by producer and
producer-handler nomination meetings
or by mail ballot. At least one nominee
shall be designated for each position as
member and for each position as
alternate member on the committee.

(3) Nominations for members and
alternates shall be supplied to the
Secretary in such manner and form as
the Secretary may prescribe, not later
than November 1 of each year, or by
such other date as may be specified by
the Secretary.

(c) Each producer is entitled to cast
only one vote on behalf of such producer
and such producer's agents,
subsidiaries, affiliates, and
representatives in designating nominees
for committee members and alternates.
An eligible voter's privilege of casting
only one vote shall be construed to
permit a voter to cast one vote for each
position to be filled.

§955.23 Selection.

From the nominations made pursuant
to § 955.22 or from other qualified
persons, the Secretary shall select
members and alternate members of the
committee.
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§955.24 Acceptance.

Any person selected by the Secretary
as 8 member or alternate member of the
committee shall qualify by filing a
written acceptance with the Secretary
after being notified of such selection.

595525 AMernates.

An alternate member of the committee
shall act in the place and stead of the
member for whom such person is an
alternate, during such member's absence
or when designated to do so by such
member, In the event of the death,
removal, resignation or disqualification
of a member, that member's alternate
shall serve until a successor to such
member is selected and has qualified.

§955.26 Vacancies.

To fill any vacancy occasioned by the
failure of any person selected as a
member or as an alternate to qualify, or
in the event of the death, removal,
resignation, or disqualification of a
member of alternate, a successor for the
unexpired term may be selected by the
Secretary from nominations made
pursuant to § 855.22, from previously
unselected nominees on the current
nominee list, or from other eligible
persons.

§955.27 Fallure to nominate.

If nominations are not made within
the time and manner prescribed in
§ 955.22, the Secretary may, without
regard to nominations, select the
members and alternates on the basis of
the representation provided for in
§ 955.20.

§955.28 Procedure.

(a) Five members of the committee
shall constitute a quorum, and five
concurring votes shall be required to
pass any motion or approve any
committee action.

(b) The committee may provide for
meetings by telephone, telegraph, or
other means of communication, and any
vote cast orally at such meetings shall
be confirmed promptly in writing:
Provided, that if an assembled meeting
is held, all votes shall be cast in person.

§955.20 Expenses.

Members and alternates shall serve
without compensation but shall be
reimbursed for such expenses
authorized by the committee and
necessarily incurred by them in
attending committee meetings and in the
performance of their duties under this
part.

§9855.30 Powers.

The committee shall have the
following powers:

(a) To administer the provisions of
this part in accordance with its terms;

(b) To make rules and regulations to
effectuate the terms and provisions of
this part;

(c) To receive, investigate, and report
to the Secretary complaints of violation
of the provisions of this part; and

{(d) To recommend to the Secretary
amendments to this part.

§955.31 Duties.

The committee shall have, among
others, the following duties:

(a) As soon as practicable after the
beginning of each term of office, to meet
and organize, to select a chairman and
such other officers as may be necessary,
to select subcommittees of committee
members or alternates, and to adopt
such rules and regulations for the
conduct of its business as it deems
necessary;

(b) To act as intermediary between
the Secretary and any producer or
handler;

(e) To furnish to the Secretary such
available information as may be
requested;

(d) To appoint such employees,
agents, and representatives as it may
deem necessary, to determine the
compensation and define the duties of
each such person, and to protect the
handling of committee funds;

(e) To investigate from time to time
and to assemble data on the growing,
harvesting, shipping, and marketing
conditions with respect to Vidalia
onions;

(f) To keep minutes, books, and
records which clearly reflect all of the
acts and transactions of the committee.
Such minutes, books, and records shall
be subject to examine at any time by the
Secretary or the Secretary's authorized
agent or representative. Minutes of each
committee meeting shall be reported
promptly to the Secretary;

(g) Prior to the beginning of each fiscal
period, to prepare and submit to the
Secretary and budget of its projected
income and expenses for such fiscal
period, together with a report thereon
and a recommendation as to the rate of
assessment for such period;

(h) To cause its books to be audited
by a competent accountant at least once
each fiscal period, and at such other
time as the committee may deem
necessary or as the Secretary may
request. The report of such audit shall
show the receipt and expenditure of
funds collected pursuant to this part. A
copy of each report shall be furnished to
the Secretary. A copy shall also be
made available at the principal office of
the committee for inspection by
producers and handlers provided that

confidential information shall be
removed;

(i) To give the Secretary the same
notice of meetings of the committee and
its subcommittees as is given to its
members.

Expenses and Assessments

§955.40 Expenses.

The committee is authorized to incur
such expenses as the Secretary may find
are reasonable and likely to be incurred
by the committee for its maintenance
and functioning, and to enable it to
exercise its powers and perform its
duties in accordance with the provisions
of this part. The funds to cover such
expenses shall be acquired in the
manner prescribed in § § 955.42 and
955.45.

§955.41 Budget.

Prior to each fiscal period and as may
be necessary thereafter, the committee
shall prepare an estimated budget of
income and expenditures necessary for
the administration of this part. The
committee may recommend a rate of
assessment calculated to provide
adequate funds to defray its proposed
expenditures. The committee shall
present such budget to the Secretary
with an accompanying report showing
the basis for its calculations.

§955.42 Assessments.

(2) The funds to cover the committee's
expenses shall be acquired by the
levying of assessments upon handlers as
provided in this subpart. Each person
who first handles Vidalia onions shall
pay assessments to the committee upon
demand, which assessments shall be in
payment of such handler’s pro rata
share of the committee's expenses.

(b) Assessments shall be levied upon
handlers, at rates established by the
Secretary. Such rates may be
established upon the basis of the
committee’s recommendations or other
available information.

(c) At any time during, or subsequent
to, a given fiscal period the committee
may recommend the approval of an
amended budget and an increase in the
rate of assessment. Upon the basis of
such recommendations, or other
available information, the Secretary
may approve an amended budget and
increase the assessment rate. Such
increase shall be applicable to all
Vidalia onions which were handled by
the handler thereof during such fiscal
period.

(d) The payment of assessments for
the maintenance and functioning of the
committee may be required under this
part throughout the period it is in effect
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irrespective of whether particular
provisions of this part are suspended or
become inoperative,

(e) To provide funds for the
administration of the provisions of this
part during the initial fiscal period or the
first part of a fiscal period when neither
sufficient operating reserve funds nor
sufficient revenue from assessments on
the current season's shipments are
available, the committee may accept
payment of assessments in advance or
may borrow money for such purposes.

(f) The committee may impose a late
payment charge or an interest charge or
both, on any handler who fails to pay
any assessment in a timely manner.
Such time and the rates shall be
recommended by the committee and
approved by the Secretary.

§955.43 Accounting.

(a) All funds received by the
committee pursuant to the provisions of
this part shall be used solely for the
purposes specified in this part.

(b) The Secretary may at any time
require the committee, its members and
alternates, employees, agents and all
other persons to account for all receipts
and disbursements, funds, property, or
records for which they are responsible.
Whenever any person ceases to be a
member or alternate of the committee,
such person shall account for all
receipts and disbursements and deliver
all property and funds in such member's
possession to the committee, pertaining
to the committee's activities for which
such person was responsible, and shall
execute such assignments and other
instruments as may be necessary or
appropriate o vest in the committee full
title to all of the property, funds, and
claims vested in such person.

{c) The commitiee may make
recommendations to the Secretary for
one or more of the members thereof, or
any other person, to act as a trustee for
holding records, funds, or any other
commitiee property during periods of
suspension of this part, or during any
period or periods when regulations are
not in effect and, upon determining such
action is appropriate, the Secretary may
direct that such person or persons shall
act as trustee or trustees for the
committee.

§955.44 Excess funds.

If, at the end of a fiscal period, the
assessments collected are in excess of
expenses incurred, such excess shall be
accounted for as follows:

(a) The committee, with the approval
of the Secretary, may establish an
operating reserve and may carry over to
subsequent fiscal periods excess funds
in a reserve so established, except funds

in the reserve shall not exceed the
equivalent of approximately one fiscal
period's budgeted expenses. If a project
involving marketing promotion and
advertising is established, the reserve
may be maintained at a level not to
exceed three years' average budgeted
expenses. Such reserve funds may be
used—

(1) To defray any expenses authorized
under this part,

(2) To defray expenses during any
fiscal period prior to the time
assessment income is sufficient to cover
such expenses,

(3) To cover deficits incurred during
any fiscal period when assessment
income is less than expenses,

(4) To defray expenses incurred
during any period when any or all
provisions of this part are suspended or
are inoperative, and

(5) To cover necessary expenses of
liquidation in the event of termination of
this part.

Upon termination of this part, any funds
not required to defray the necessary
expenses of liquidation shall be
disposed of in such manner as the
Secretary may determine to be
appropriate except that to the extent
practicable, such funds shall be returned
pro rata to the persons from whom such
funds were collected.

{b) If such excess is not retained in a
reserve as provided in paragraph (a) of
this section, each handler entitled to a
proportionate refund of the excess
assessments collected shall be credited
at the end of a fiscal period with such
refund against the operations of the
following fiscal period unless such
handler demands payment thereof, in
which event such proportionate refund
shall be paid.

§955.45 Contributions.

The committee may accept voluntary
contributions but these shall only be
used to pay expenses incurred pursuant
to § 955.50. Such contributions shall be
free from any encumbrances by the
donor, and the committee shall retain
complete control of their use.

Research and Development

§955.50 Research and development.

(a) The committee, with the approval
of the Secretary, may establish or
provide for the establishment of
production research, marketing research
and development and marketing
promotion projects, including paid
advertising, designed to assist, improve,
or promote the marketing, distribution,
consumption, or efficient production of
Vidalia onions. Any such project for the
promotion and advertising of Vidalia

onions may utilize an identifying mark
which shall be made available for use
by all handlers in accordance with such
terms and conditions as the committee,
with the approval of the Secretary, may
prescribe. The expense of such projects
shall be paid from funds collected
pursuant to § 955.42 or § 955.45.

(b) In recommending projects
pursuant to this section, the committee
shall give consideration to the following:

(1) The expected supply of Vidalia
onicns in relation to market
requirements;

(2) The supply situation among
competing areas and communities;

(3) The anticipated benefits from such
projects in relation to their costs;

(4) The need for marketing research
with respect to any market development
activity; and

(5) Other relevant factors.

(c) If the committee should conclude
that a program of research and
development should be undertaken, or
continued, in any fiscal period, it shall
submit the following for the approval of
the Secretary:

(1) Its recommendations as to the
funds to be obtained pursuant to
§ 955.42 or § 955.45;

(2) Its recommendation as to any
research projects; and

(3) Its recommendations as to
promotion activity and paid advertising.

(d) Upon conclusion of each activity,
but at least annually, the committee
shall summarize and report the results
of such activity to the Secretary.

(e) All marketing promotion activity
engaged in by the committee, including
paid advertising, shall be subject to the
following terms and conditions:

(1) No marketing promotion, including
paid advertising, shall refer to any
private brand, private trademark or
private trade name;

(2) No promotion or advertising shall
disparage the quality, use, value or sale
of like or any other agricultural
commodity or product, and no false or
unwarranted claims shall be made in
connection with the product; and

(3) No promotion or advertising shall
be undertaken without reason to believe
that returns to producers will be
improved by such activity.

Reports and Recordkeeping

§955.60 Reports and recordkeeping.

Upon request of the committee, made
with the approval of the Secretary, each
handler shall furnish to the committee,
in such manner and at such time as it
may prescribe, such reports and other
information as may be necessary for the
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committee to perform its duties under
this part.

(a) Such reports may include, but are
not limited to, the following:

(1) The quantities of Vidalia onions
received by a handler;

(2) The quantities disposed of by the
handler;

(3) The date of each such disposition;
and

(4) The identification of the carrier
transporting such Vidalia onions.

(b} All such reports shall be held
under appropriate protective
classification and custody by the
committee, or duly appointed employees
thereof, so that the information
contained therein which may adversely
affect the competitive position of any
handler in relation to other handlers will
not be disclosed. Compilations of
general reports from data submitted by
handlers is authorized, subject to the
prohibition of disclosure of an individual
handler's identity or operations.

(c) Each handler shall maintain for at
least two succeeding years such records
of the Vidalia onions received and
disposed of by such handler as may be
necessary to verify reports submitted to
the committee pursuant to this section.

Miscellaneous Provisions

§955.71 Termination or suspension.

(a) The Secretary may at any time
terminate the provisions of this subpart
by giving at least one day's notice by
means of a press release or in any other
manner which the Secretary may
determine.

(b) The Secretary shall terminate or
suspend the operations of any or all of
the provisions of this subpart whenever
itis found that such provisions do not
tend to effectuate the declared policy of
the act.

(c) The Secretary shall terminate the
provisions of this subpart at the end of
any fiscal period whenever it is found
that such termination is favored by a
majority of producers who, during a
representative period, have been
engaged in the production of Vidalia
onions: Provided, That such majority
has, during such representative period,
produced for market more than fifty
percent of the volume of such Vidalia
onions produced for market, but such
termination shall be announced before
September 30 of the then current fiscal
period.

(d) Within six years of the effective
date of this subpart the Secretary shall
conduct a continuance referendum to
ascertain whether continuance of this
subpart is favored by producers.
Subsequent referenda to ascertain
continuance shall be conducted every

six years thereafter. The Secretary may
terminate the provisions of this part at
the end of any fiscal year in which the
Secretary has found that continuance of
this subpart is not favored by producers
who, during a representative period
determined by the Secretary, have been
engaged in the production for market of
onions in the production area. Such
termination shall be announced on or
before the end of the fiscal year.

(e) The provisions of this subpart
shall, in any event, terminate whenever
the provisions of the Act authorizing
them cease to be in effect.

§955.72 Proceedings after termination.

(a) Upon the termination of the
provisions of this subpart, the then
functioning members of the committee
shall continue as joint trustees, for the
purpose of liquidating the affairs of the
committee, of all funds and property
then in the possession, or under control,
of the committee, including claims for
any funds unpaid or property not
delivered at the time of such
termination. Action by said trusteeship
shall require the concurrence of a
majority of the said trustees.

(b) The said trustees shall continue in
such capacity until discharged by the
Secretary; shall, from time to time,
account for all receipts and
disbursements and deliver all property
on hand, together with all books and
records of said committee and of the
trustees, to such person as the Secretary
may direct; and shall upon the request of
the Secrelary, execute such assignments
or other instruments necessary or
appropriate to vest in such person full
title and right to all of the funds,
property, and claims vested in said
committee or the trustees pursuant to
this subpart.

(c) Any person to whom funds,
property, or claims have been
transferred or delivered by the
committee or its members pursuant to
this section shall be subject to the same
obligations imposed upon the members
of the committee and upon the said
trustees.

§955.73 Effect of termination or
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of this
subpart or of any regulation issued
pursuant to this subpart, or the issuance
of my amendments to either thereof,
shall not:

(a) Affect or waive any right, duty,
obligation, or liability which shall have
arisen or which may thereafter arise in
connection with any provision of this
subpart or any regulation issued under
this subpart;

(b) Release or extinguish any violation
of this subpart or of any regulations
issued under this subpart; or

(c) Affect or impair any rights or
remedies of the Secretary or of any
other person with respect to any such
violations.

§ 955.80 Compliance.

No handler shall handle Vidalia
onions except in conformity to the
provisions of this part.

§955.81 Right of the Secretary.

The members of the committee
(including successors and alternates)
and any agent or employee appointed or
employed by the committee shall be
subject to removal or suspension by the
Secretary at any time. Each and every
order, regulation, decision,
determination, or other act of the
committee shall be subject to the
continuing right of the Secretary to
disapprove of the same at any time,
Upon such disapproval, the disapproved
action of the committee shall be deemed
null and void except as to acts done in
reliance thereon or in compliance
therewith prior to such disapproval by
the Secretary.

§955.82 Duration of immunities.

The benefits, privileges, and
immunities conferred upon any person
by virtue of this subpart shall cease
upon the termination of this subpart,
except with respect to acts done under
and during the existence of this subpart.

§955.83 Agents.

The Secretary may, be designation in
writing, name any person, including any
officer or employee of the Government,
or name any agency in the United States
Department of Agriculture, to act as the
Secretary's agent or representative in
connection with any of the provisions of
this part.

§ 955.84 Derogation.

Nothing contained in this part is, or
shall be construed to be, in derogation
or in modification of the rights of the
Secretary or of the United States to
exercise any powers granted by the Act
or otherwise, or, in accordance with
such powers, to act in the premises
whenever such action is deemed
advisable.

§ 955.85 Personal llabliity.

No member or alternate of the
committee or any employee or agent
thereof, shall be held personally
responsible, either individually or jointly
with others, in any way whatsoever, to
any handler or to any person for errors
in judgment, mistakes, or other acts,
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either of commission on omission, as
such member, alternate, employee, or
agent, except for acts of dishonesty,
willful misconduct, or gross negligence.

§955.86 Separability.

If any provision of this subpart is
declared invalid, or the applicability
thereof to any person, circumstance, or
thing is held invalid, the validity of the
remainder of this subpart, or the
applicability thereof to any other
person, circumstance, or thing shall not
be affected thereby.

§955.87 Amendments.

Amendments to this subpart may be
proposed, from time to time, by the
committee or by the Secretary.
Marketing Agreement
*§955.90 Counterparts.

This agreement may be executed in
multiple counterparts and when one
counterpart is signed by the Secretary,
all such counterparts shall constitute,
when taken together, one and the same

instrument as if all signatures were
contained in one original.

*§955.91 Additional parties.

After the effective date thereof, any
handler may become a party to this
agreement if a counterpart is executed
by such handler and delivered to the
Secretary. This agreement shall take
effect as to such new contracting part at
the time such counterpart is delivered to
the Secretary, and the benefits,
privileges, and immunities conferred by
this agreement shall then be effective as
to such new contracting party.

*§ 95592 Order with marketing
agreement.

Each signatory hereby requests the
Secretary to issue, pursuant to the Act,
an order providing for regulating the
handling of Vidalia onions in the same
manner as is provided for in this
agreement.

Dated: August 19, 1988.

J. Patrick Boyle,

Administrator.

[FR Doc. 88-19158 Filed 8-22-88; 8:45 am|
BILLING CODE 3410-02-M

Food Safety and Inspection Service

9 CFR Parts 327 and 381
[Docket No. 86-031R]

Prohibition on Movement of Imported
Product Prior to Reinspection;
Reopening of Comment Period

AGEeRCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule; reopening of
comment period; correction.

SUMMARY: On May 13, 1988, the Food
Safety and Inspection Service [FSIS)
published a proposed rule to amend the
Federal meat and poultry products
inspection regulations by prohibiting the
transportation of imported meat and
poultry products prior to their
reinspection. The proposal would
require that imported products be
reinspected at the port of first arrival.
FSIS also proposed to eliminate the
official import seal and current sealing
requirements for imported products
which are transported prior to
reinspection. The comment period
closed on July 12, 1988. FSIS has
received requests to reopen the
comment period so that additional
information may be provided to FSIS.
FSIS is granting these requests and is
reopening the comment period for an
additional 30 days. This document also
corrects a statement in the preamble to
the proposal concerning the percentage
of total imports that may be affected by
this proposal. It was stated that only 7
percent of total imports would be
affected; the correct figure is 14.8
percent of total imports.

DATE: Comments must be received on or
before September 22, 1988.

ADDRESS: Written comments to: Policy
Office, ATTN: Linda Carey, FSIS
Hearing Clerk, Room 3171 South
Agriculture Building, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250. Oral
comments, as provided by the Poultry
Products Inspection Act, should be
directed to Patricia Stolfa, Deputy
Administrator, International Programs,
Food Safety and Inspection Service,
(202) 447-3473.

FOR FURTHER INFORMATION CONTACT:
Patricia Stolfa, Deputy Administrator,
International Programs, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250,
(202) 447-3473.

SUPPLEMENTARY INFORMATION: On May
13, 1987, FSIS published a proposed rule
(53 FR 17059) to amend the Federal meat
and poultry products inspection
regulations by removing current
provisions that permit the transportation
of imported products prior to
reinspection by FSIS. Instead FSIS
proposed to require that imported
products be reinspected at the port of
first arrival. In addition, FSIS proposed
to eliminate the official import seal and
sealing requirenieuls for product that is
transported prior to reinspection by
FSIS. This action resulted from an audit
of the import inspection program

conducted by the Department's Office of
the Inspector General (OIG). The OIG
recommended that FSIS “‘require that
foreign meat products entering the
United States be inspected * * * only
at the point of first arrival.” OIG stated
that this action would enable FSIS to
maintain control over meat products
entering the United States.

FSIS has received requests to reopen
the comment period so that additional
information can be gathered and
submitted to FSIS. FSIS is interested in
receiving additional information and is,
therefore, reopening the comment period
for an additional 30 days.

This document also corrects a
mathematical error in the computation
of the percentage of pounds of product
which may be affected by this proposal
as compared to total imports. In the
preamble to the proposal, it was stated
that only 7 percent of total imports may
be affected; the correct figure is 14.6
percent of total imports. This percentage
is based on the amount of product
moved after unloading in one district
and presented for reinspection in
another district—361,473,786 pounds
during calendar year 1985. This amount
of product is 14.6 percent of total
imports—2,478,643,236 pounds—for
calendar year 1985.

Done at Washington, DC, on August 18,
1988,

Lester M. Crawford,

Administrator, Food Safety and Inspection
Service.

[FR Doc. 88-19076 Filed 8-22-88; 8:45 am|
BILLING CODE 3410-DM-M

NUCLEAR REGULATORY
COMMISS!ION

10 CFR Part 52

Early Site Permits; Standard Design
Certifications; and Combined Licenses
for Nuciear Power Reactors

AGENCY: Nuclear Regulatory
Commission.
ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is considering adding a
new Part to its regulations which would
provide for issuance of early site
permits, standard design certifications,
and combined construction permits and
conditional operating licenses for
nuclear power reactors. The proposed
rule sets out the review procedures and
licensing requirements that would apply
to applications for these new licenses
and certifications. The proposed action
is intended to achieve the early
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resolution of licensing issues, thereby
enhancing the safety and reliability of
nuclear power plants, and reducing the
complexity and uncertainty of the
licensing process.

paTeS: The comment period expires
October 24, 1988. Comments received
after this date will be considered if
practical to do so, but only those
comments received on or before this
date can be assured of consideration.
ADDRESSES: Comments may be sent to
the Secretary of the Commission,
Attention: Docketing and Service
Branch, U.S. Nuclear Regulatory
Commission, Washington, DC 20555, or
may be hand-delivered to One White
Flint North, 11555 Rockville Pike,
Rockville, MD 20852, between 7:30 am
and 4:15 pm weekdays. Copies of
comments received may be examined at
the Commission’s Public Document
Room at 1717 H Street NW,,
Washington, DC, between the hours of
7:45 am and 4:15 pm weekdays.

FOR FURTHER INFORMATION CONTACT:
Steven Crockett, Attorney, Office of the
General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone: (301) 492-1600.
SUPPLEMENTARY INFORMATION:

Public Meeting

The NRC staff will conduct a public
meeting to answer questions on the
meaning and intent of any of the
provisions of this proposed rule, and to
hear and, if appropriate, respond to
preliminary views on any of the
provisions of this proposed rule. It is
hoped that such a meeting would be
helpful to persons who intend to submit
written comments on the proposed rule.
The meetings will begin at 9:00 am, on
September 16, 1988, in the Conference
Theater of the Crowne Plaza Holiday
Inn, 1750 Rockville Pike, Rockville,

idaryland 20852, telephone (301) 468~
100,

L. Background

The Nuclear Regulatory Commission
has long believed that standardized
nuclear power plant designs and other
means of achieving early resolution of
licensing issues could significantly
enhance the safety and reliability of
nuclear plants, and could likewise
enhance public participation in the
licensing process while reducing the
complexity and uncertainty of that
process. The considerable variation in
the_design. construction, operation and
maintenance of nuclear plants has led to
an operating reactor population of great
variability and diversity, even among
reactors from the same vendor. While
giving freedom to innovation during the

early years of the industry, when
innovation was most needed, the “one-
of-a-kind" approach may also have
hindered the growth of significant
economies of scale of benefit to safety
and to the efficiency and predictability
of regulation. Standardization of reactor
designs should result in greater
accumulation of construction and
operating experience with a given
design, easier transfer of that experience
from one reactor to another, and more
easily maintained qualified vendor
support, all of which should advance
safe and reliable operation. Moreover,
by permitting early identification and
resolution of safety issues,
standardization and other means of
achieving early resolution of licensing
issues should afford public participants
in the licensing process an earlier entry
into that process, greatly reduce the
number and importance of safety issues
which are decided late in the process,
and permit a speedy, yet thorough, NRC
staff review whenever an application
incorporates a certified standardized
design. Thus, early resolution of issues
should lead to a simpler and more
predictable licensing process.

Through such devices as early site
reviews, final design approvals, and
reviews of duplicate and replicate
plants, the NRC has for some time
offered applicants the means to achieve
a degree of standardization and to reach
early resolution of issues. The NRC will
continue to offer these means.?
However, it is the opinion of the
Commission that the nuclear power
industry is now sufficiently advanced in
technology and organization to enable
applicants to submit essentially
complete designs or major portions
thereof for certification by rulemaking
before construction and thus secure the
benefits of a greater degree of
standardization and early resolution of
issues. Moreover, the NRC now has
under review several designs which are
amenable to standardization, and the
industry is showing increasing interest
in these designs. For the past several
years, the Commission has pursued
Congressional affirmation of the goals of
standardization in the form of a Nuclear
Power Plant Standardization and
Licensing Act. However, much of what
this proposed legislation would provide
can be put into effect now, under the
Commission’s existing statutory
authority, The Commission therefore

! The NRC's current policy on replication appears
in this Federal Register notice after this
Supplementary information. The Commission
welcomes comment on this policy, in particular on
whether the NRC should continue to offer the option
of replication.

proposes to add to its regulations a new
Part, which is described in Sections II-V
below.

The Commission announced its
intention to pursue rulemaking on
standardization in its recent Policy
Statement on Nuclear Power Plant
Standardization (52 FR 34884;
September 15, 1987). The Policy
Statement, now superceded by this
proposed rule and preamble, described
the Commission's experience with
standardization, set out the
Commission’s reasons for pursuing a
greater degree of standardization, and
outlined some of the crucial elements
the Commission would seek to embody
in a rule. The Policy Statement provided
for a sixty-day comment period and
gave notice that a public workshop
would be held during the comment
period so that the NRC and interested
parties could have a more thorough
discussion of the Policy Statement and
the pending rulemaking than written
comments alone would permit. The
workshop was held in Bethesda on
October 20, 1987, with representatives of
the NRC staff, the Department of
Energy, and the industry participating.
During the Workshop, the NRC outlined
the proposed rule and answered
preliminary questions about it. A
transcript of the workshop may be found
in the Commission's public document
room, 1717 H Street, NW., Washington,
DC 20555.

During the comment period, the
Commission received comments from
six organizations and two individuals.
Chief among the comments were the
highly detailed ones submitted by the
Nuclear Management and Resources
Council (NUMARC), which were
endorsed, or at least reflected to a large
degree, by the comments submitted by
the other organizations, among them two
engineering firms and three reactor
manufacturers. These comments also
may be found in the Commission's
Public Document Room in Washington,
DC. This proposed rule incorporates
many of the suggestions made in the
comments. For instance, the rule
provides for certification of “advanced”
designs, establishes a rulemaking
process which goes beyond notice and
comment, provides that a design
certification remains in effect during the
proceeding on a request for renewal of
the certification, and does not make the
granting of a combined license
dependent upon State and local
government certification of willingness
to participate in emergency planning,
although it does seek the earliest
possible resolution of emergency

planning issues.
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In some instances, the proposed rule
does not incorporate suggestions made
in the comments. These suggestions and
our reasons for not including them are
discussed in the appropriate places in
Sections I, IV, and V below. In Section
VI we raise certain questions on which
we would appreciate comment. Some of
these questions have to do with
suggestions we have not incorporated in
the proposed rule.

Although many intervenors have long
supported standardization, even to the
point of arguing that the Commission
should make standardization
mandatory, some of the comments on
the Policy Statement opposed
standardization. In particular, one
individual claimed that standardization
will stifle engineering ingenuity, close
the public out of the licensing process,
spread the safety problems of a given
design to a large number of reactors,
and eventually meet defeat at the hands
of 2 multitude of site-specific changes to
a certified design. This individual also
claimed that it was not the proper role
of the Commission to “enhance the
availability of nuclear plants", as the
Commission had put it in its Policy
Statement on Standardization, or to
“give priority” to standardization rather
than the safety problems of present
plants.

To the contrary, the Commission
believes that competition among
designers will more than adequately
encourage ingenuity, that the public will
be better able to participate in the
licensing process if it is given an
essentially complete design even before
any plant of that design is built, that
good design, thorough regulatory review,
and long experience with nuclear power
should together go a long way to
preclude significant safety problems in
certified designs, and that the proposed
rule’s restrictions on changes in certified
designs should assure a lasting and high
degree of standardization. Under the
Energy Reorganization Act of 1974, the
Commission is not permitted to develop
nuclear power plants and then regulate
what it has developed, but it may
nonetheless do what it can by way of
sound procedural mechanisms and
appropriate distribution of resources to
encourage and enable others to develop
better designs and build better plants.
The principal aim in such
“enhancement” is, as always, public
health and safety. In the light of this
overarching aim, the Commission’s
statement that it intends to give priority
to standardized designs and the like
must not be misread to mean that the
safety of the presently operating plants
will become less important than the

review of standardized designs. This is
not the case now and will not become
80. The Commission means only to give
priority among applicants to those
proffering or referencing standardized
designs and early site permits.

11, General Scope and Structure

Part 52 is intended to improve the
licensing of nuclear power plants by the
use of three procedural innovations, two
of which have been in partial use by the
Commission for several years. The first
of these is the early site permit or site-
bank concept, already in partial use
through the procedures of Appendix Q
to 10 CFR Part 50. Subpart A of Part 52
formalizes the early site approval
process, allowing a prospective
applicant to obtain a permit for one or
more pre-approved sites on which future
nuclear power stations can be located.
Subpart B carries forward the standard
design approval process of Appendix O
to Part 50 in much the same way,
allowing a prospective applicant,
vendor, or other interested party to
obtain Commission approval of a design
of a complete nuclear power plant or a
major portion of such & plant. Subpart C
establishes procedures for the issuance
of a combined construction permit and
conditional operating license (hereafter
referred to &s a combined license) for a
nuclear power plant. The combined
license is essentially a construction
permit which also requires
consideration and resolution of many of
the issues currently considered at the
operating license stage. It does not
authorize operation. Operation will be
authorized only after the Commission
has decided that the relevant license
conditions have been met. The
procedures alse provide an opportunity
for a hearing on carefully-defined issues
before operation is authorized. Although
a pre-approved site and certified
standerd design need not be referenced
for the combined license, maximum
efficiency will result if site-related
issues, as well as design-related issues,
have been resclved before
commencement of the combined license
proceeding.

This structure reveals the overall
purpose of Part 52: to improve reactor
safety and to streamline the licensing
process by encouraging the use of
standard designs and by permitting
early resolution of environmental and
safety issues related to the reactor site
and design. As a result, the scope of the
combined license proceeding for a
facility can be far more limited than the
scope of the two-step licensing process
currently in use. Similarly, after the
combined license proceeding, the
regulatory matters which would remain

for resolution before authorization to
operate under the combined license
would be much more limited and well-
defined than are the issues which
remain to be resolved in an operating
license proceeding under the current
practice.

All three subparts of the proposed
Part 52 draw heavily on existing
provisions in 10 CFR Part 50 and its
appendices. Reference to pre-existing
sections obviates the need to repeat
identical provisions. In addition, mos! of
the provisions of Part 50 have been in
use for many years and are commonly
understood by applicants, intervenors,
and the NRC staff, Finally, Part 50
should remain intact because licensing
under it may be expected to continue for
some time in parallel with licensing
under the improved procedures of Part
52. If, in the future, all licensing is
conducted under Part 52, the twao parts
can be combined into a single part
containing all provisions applicable to
the licensing of production and
utilization facilities.

I11. Definitions—Section 52.3

This section contains largely self-
explanatory definitions of “combined
license," "early site permit,” “standard
design,” and "standard design
certification”. The omnibus provision in
paragraph (e) incorporates other useful
definitions from Part 50 and the Atomic
Energy Act.

IV. Subpart A—Early Site Permits

This subpart allows any prospective
applicant for a construction permit or a
combined license under Subpart C to
apply for an early site permit,
notwithstanding the fact that an
application for a construction permit or
combined license for a facility has not
been filed. Filing requirements are set
out in §§ 52.15 and 52.17. The
application should describe, among
other things, the number, type, and
thermal power level of the facilities for
which the site may be used. Section
52.17(b) requires that the application
contain a plan for redress of the site for
use in the event that site preparation
activities are performed under the
permit and the permit expires without
having been referenced in an
application for a construction permit or
a combined license under Subpart C of
Part 52, Finally, § 52.17(c) requires the
application to demonstrate that the area
surrounding the site is amenable to
emergency planning which would
provide reasonable assurance that
adequate protective measures could be
taken in the event of a radiclogical
emergency at the site. This last
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paragraph of § 52.17 also requires the
application to include a description of
contacts and arrangements made with
local, state, and federal agencies with
responsibility for coping with
emergencies.

Section 52.19, along with conforming
amendments to 10 CFR Part 170 which
are currently being made as part of a
general revision of Part 170, establish a
new procedure for collection of fees
associated with the review of an
application for an early site permit or a
renewal thereof. The applicant for the
permit will be assessed these fees only
when an application referencing the
early site permit is filed while the permit
is valid, If no application referencing the
early site permit is filed, the permit
holder must pay these fees at the end of
the initial twenty-year period. Fees for a
renewed permit will be assessed in the
same manner. However, if an
application for an early site permit or
renewal is denied or withdrawn, any
outstanding fees will be immediately
dve and payable by the applicant for the
permit or renewal.

Section 52.21 states that an early site
permit is a Commission license, and is
subject to the applicable procedural
requirements of 10 CFR Part 2.

The issues presented in an early site
permit proceeding are to a considerable
extent environmental, but because they
also involve significant safety issues, a
report by the Advisory Committee on
Reactor Safeguards (ACRS) on the
permit application is required by § 52.23.

Section 52.25 provides that issuance of

an early site permit allows the holder of
the permit to conduct site preparation
activities without having to seek prior
NRC approval. The holder possesses
what is commonly referred to as an
"LWA-1" for the site and may perform
the activities permitted in 10 CFR
50.10(e}(1). Section 52.25 also requires
redress of the site if the permit is not
renewed and not referenced in an
application.
. An early site permit is valid for an
initial period of twenty years (§ 52.27)
and may, upon application, be extended
for periods of up to twenty years each

(§ 52.29), provided certain criteria are
met (§ 52.31). Section 52.29 provides that
any person whose interests may be
affected by renewal of the permit may
request a hearing.

_An early site permit for which a
limely application for renewal has been
filed remains in effect until the
Commission has determined whether to
renew the permit. If an early site permit
18 not renewed, it continues to be valid
in any proceeding on an application for
@ construction permit or a combined
license which references the early site

permit and was docketed prior to the
expiration of the early site permit

(§ 52.29(c)). An application for renewal
must be filed not less than twelve nor
more than thirty-six months prior to the
expiration date (§ 52.29(a)).

An approved site may be used for
purposes not related to the construction
of a nuclear power facility (for example,
a fossil-fueled station or a park)
provided that the Commission is
informed of all significant non-nuclear
uses prior to actual construction or site
modification activities (§ 52.35). A
permit may be revoked if a non-nuclear
use would interfere with a nuclear use,
or would so alter the site that important
assumptions underlying issuance of the
permit were called into question.

Section 52.39(a) provides that,
notwithstanding the provision in 10 CFR
50.109 for backfits aimed at substantial
increases beyond adequate protection,
during the initial or renewal period in
which an early site permit is in effect,
the Commission may not impose more
stringent requirements on the early site
permit or the site for which the permit
was issued unless the Commission
determines either that significant new
information shows that more stringent
requirements are necessary to bring the
site or the permit into compliance with
the Commission's regulations and orders
in effect at the beginning of the initial or
renewal period, or that more stringent
requirements are necessary for adequate
protection of the public health and
safety. Section 52.39(b) provides that an
applicant for a construction permit,
operating license, or combined license,
or an amendment to such a license, who
has filed an application referencing an
early site permit may request a variance
from one or more elements of the permit.

V. Subpart B—Certified Standard
Designs

The Commission’s existing rules
regarding standard designs are found in
Appendices M, N, and O, to 10 CFR Part
50. Appendix M concerns licenses to
manufacture one or more nuclear power
reactors to be installed and operated at
sites not identified in the license
application. Appendix N concerns
licenses to construct and operate
nuclear power reactors of duplicate
design at multiple sites. Appendix O
governs the staff review and approval of
standard designs for an entire nuclear
power reactor or a major portion
thereof, and includes a provision for
Commission approval of a standard
design in a rulemaking proceeding. This
Subpart concerns only the latter
provision of Appendix O. Subpart B is
intended to set forth the procedures and
requirements for Commission approval

of standard designs by rulemeking. The
term “certification” is used for this
approval to distinguish it from the
preliminary and final staff approval of
standard designs as set forth in
Appendix O.

Section 52.43 addresses the
relationship of Subpart B to Appendices
M, N, and O of 10 CFR Part 50, as
described in the preceding paragraph.
These Appendices represent different
approaches to standardization and will
remain in effect, as will the replicate
plant approach to standardization.
Appendices M and N may be used
independently of Subpart B unless the
applicant also wishes to use a certified
standard design. A final design approval
under Appendix O is a prerequisite for
certification of a standard design under
this Subpart. An application for a final
design approval must state whether the
applicant intends to seek certification of
the design, because staff review of a
design for which certification is sought
may be different from staff review of a
design for which only a final design
approval is sought. For the same reason,
anyone who holds a final design
approval on the effective date of this
rule and wishes to apply for certification
of the design must obtain a new final
design approval. However, the
application in this case may simply
update and supplement the application
which was filed for the original final
design approval, and the staff's review
of the new application need not revisit
issues settled in the original review.

Sections 52.45 and 52.47 contain the
requirements for filing and contents of
applications for certifications of designs.
These sections are drafted in general
terms so that Part 52 will not have to be
amended every time the information and
safety criteria in 10 CFR Parts 20, 50, 73,
and 100 undergo some further
development. The NRC staff is currently
developing safety criteria for application
in the review of advanced reactor
designs. These criteria will define
minimum safety requirements for
advanced reactors and will provide for
assessment and documentation of the
enhanced safety the Commission
expects these reactor designs to
embody. Part 52 deals only with
procedural aspects of the certification of
reactor designs. The staff will advise the
prospective applicant for certification on
precisely what information is required
for the staff's consideration of the
application.

Certification of a reactor design which
differs significantly from a reactor
desion which has been built and
operated may be ted only after the
design has been shown to be sufficiently
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mature, There is a presumption in

§ 52.45 of the proposed rule that this
maturity will have to be demonstrated
through comprehensive testing of a
prototype. The same section of the rule
sets forth the criteria which must be
satisfied if the presumption is to be
overcome. The same criteria must be
satisfied by any applicant proposing to
demonstrate the maturity of a design by
means of a prototype of only part of the
design. If an applicant for a construction
permit or combined license under this
Part chooses to reference a final design
approval for a design whose maturity
must be demonstrated by prototype and
has not yet been so demonstrated, the
applicant will be subject to the
requirements of § 50.34(a}(8) regarding
regsearch and development to confirm
the adequacy of the design.

Ideally, designs for which certification
is sought will be for an essentially
complete plant. The designs would make
more straightforward the preparation of
a probabilistic risk assessment and
safety analysis and would help minimize
the extent of the staff's review of the
license applications which reference a
single design. The designs would also
help assure that no two plants of the
same design would vary significantly
from each other. For these reasons, the
NRC will give priority in allocation of
resources to support review and
approval of applications for essentially
complete designs. However, the NRC
will entertain applications for
certification of a major portion of a plant
if, and only if, that portion contains all
buildings, structures, systems, and
components that can significantly affect
the safe operation of the plant. See
§ 52.45(d) below.

Applications for certification of any
design must contain a level of detail
comparable to that required for a final
design approval under Appendix O and
sufficient to enable the staff to judge the
applicant’s proposed means of assuring
that construction conforms to design,
and to reach a final conclusion on all
matters which must be decided before
the certification can be granted. See
§ 52.47 below.

Section 52.49 parallels § 52.19 with
regard to fees. Conforming amendments
are being made to Part 170 as part of the
general revision of that Part. One
engineering firm argued that fees would
be a substantial disincentive to potential
applicants for certification. And, of
course, any fee the NRC charges is to
some degree a disincentive. However,
the agency is now legally bound to
charge fees which account for a
substantial part of its budget. Design
review will require substantial resources

which, under a series of statutes going
back to the Independent Offices
Appropriations Act, the agency must
recoup at least in part.

However, the Commission is free
under current law to lessen the
disincentive effect of the fees it must
charge for review of standardized
designs. Therefore, in addition to not
charging an application fee, the NRC
will defer any fees associated with
review of the application, pending the
filing of applications for construction
permits or combined licenses
referencing the certified standard
design. Any outstanding fees will
become due and payable by the holder
of the design certification at the end of
the initial period of the certification,
Fees for the renewal of a standard
design certification will be assessed in
the same manner.

Section 52.51 provides that a standard
design certification is a rule that will be
issued in accordance with the provisions
of Subpart H of 10 CFR Part 2. Subpart
H of 10 CFR Part 2 implements section
553 of the Administrative Procedure Act
for NRC rulemaking proceedings. 10 CFR
2.805(b) provides that the Commission
may hold informal hearings and may
structure them as the Commission
determines will best serve the purposes
of the proceeding. In addition to notice
of an application for a design
certification, and an opportunity to
provide written comments on the
application, the Commission will
provide an opportunity to request an
informal hearing on the application
before an Atomic Safety and Licensing
Board. Any hearing held will provide an
opportunity for written presentations
made under oath or affirmation, and for
oral presentations and questioning if the
Board finds them either necessary for
the creation of an adequate record, or
the most expeditious way to resolve
controversies. Ordinarily, the
questioning will be done by members of
the Board, using the Board's questions or
questions submitted to the Board by the
parties. The Board may also request
authority to use additional procedures
such as discovery, or may request that
the Commission convene a formal
adjudication on discrete issues involving
substantial disputes of fact, necessary
for the Commission's decision, that
cannot be resolved with sufficient
accuracy except in formal adjudication.
The staff will be a party in any informal
hearing, and the decision in the hearing
will be based only on information on
which all parties to the hearing have
had an opportunity to comment.

The major issues associated with the
review of an application for a certified

standard design concern the safety
features of the design. Section 52.53
therefore provides for mandatory ACRS
review of the application. Review by the
ACRS will be limited to issues on which
the ACRS has not made findings and
recommendations in any earlier review
of the design. The Commission may, of
course, ask the ACRS to report on any
matter within its expertise.

The certified standard design will
initially be valid for ten years (§ 52.55),
but it may be renewed, upon
application, for periods of an additional
five to ten years each (§ 52.57). The
procedures to be used for a rulemaking
proceeding on the application for
renewal must be those required for
rulemakings on applications for initial
certification of designs. A design
certification for which a timely
application for renewal has been filed
remains in effect until the Commission
has determined whether to renew the
certification. If the certification is not
renewed, it continues to be valid in any
proceeding ultimately based on an
application which references the
certified design and was docketed prior
to the expiration of the certification
(§ 52.57(b)).

Section 52,59 contains the criteria for
evaluating an application for renewal.
The initial burden is on the applicant to
show that the design complies with the
Atomic Energy Act and all the
Commission's regulations other than the
design certification itself. During the
rulemaking on the application for
renewal, the Commission may, in
addition to requiring that the design
conform to current regulations and
orders, impose more stringent safety
requirements on the certification, but
only if the Commission determines that
there is a substantial increase in overall
protection of the public health and
safety or the common defense and
security to be derived from the more
stringent requirements and that the
direct and indirect costs of
implementation of those requirements
are justified in view of this increased
protection. If a renewal application is
denied, the applicant may revise the
design and file a new application for a
standard design certification. See
§ 52.59(b).

The stability of a certified standard
design is essential to the concept of
standardization. For this purpose,

§ 52.63 contains provisions whose
purpose is to preserve design stability
against three possible sources of change.
First, 52.63(a), which parallels § 52.39 for
early site permits, provides that, during
the initial or renewal period in which a
design certification is in effect, the
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Commission will not require design
changes unless the Commission
determines, in a notice and comment
rulemaking, that significant new
information shows that the changes are
necessary to bring the design or the
plants referencing it into compliance
with the Commission's regulations and
orders in effect when the certification
was issued or renewed, or that the
changes are necessary for adequate
protection of public health and safety.
Of course, as the Atomic Energy Act
requires, the Commission will make
such determinations without regard to
economic costs. Modifications to a
design certification rule will be applied
to all plants referencing the certified
design.

The Commission believes that
carrying out medifications by way of
rulemaking will not hamper the
Commission’s ability to act quickly in
the event that plants referencing a
certified design pose undue risks. There
is no reason why such a rulemaking
should proceed less quickly than a
license amendment proceeding for the
same purpose. Indeed, the procedures
for rulemaking would appear to be
simpler than those for license
amendment. Moreover, the Commission
has the authority to issue immediately
effective interim rules, pending
completion of final rulemaking
resolutions of undue risk issues.

Members of the public may challenge
a design certification rule by means of
petitions for rulemaking and, during
licensing proceedings on applications
which reference a standardized design,
only by claims that adequate protection
of public health and safety, or
compliance with the Commission's
regulations and orders, requires
modification of the rule, NUMARC
urged that a design certification rule be
subject to challenge by a member of the
public only in a rulemaking proceeding.
However, members of the public cannot
be barred from making claims in a
proceeding that the criteria by which the
Commission is to make its decision on
the application are not met. Moreover,
paragraph 7 of Appendix O to 10 CFR
Part 50, of which Subpart B of the
proposed rule is an elaboration,
provides for challenge to the design
certification rule outside of rulemaking.

Second among the provisions aimed at
maintaining stability for certified
designs, § 52.63(b) provides that the
holder of a design certification may
request an amendment to the design by
way of notice and comment rulemaking.
The Commission will grant the
amendment if it complies with the
Atomic Energy Act and the

Commission’s regulations and orders.
An amendment to a design certification
initiated by the holder of the
certification will be applied to all plants
referencing the design only if the
amendment is necessary for adequate
protection of the public health and
safety.

Third and last, § 52.83(c), which
parallels 52.39(b) for early site permits,
provides that a licensee or an applicant
for a facility license or amendment
which references a certified standard
design may request an exemption from
one or more elements of the design
certification rule. The Commission will
grant the request if it complies with the
requirements of 10 CFR 50.12(a).
NUMARC suggested that a lesser
standard than § 50.12 be applied to a
request for an exemption, namely, that
the request for an exemption simply
meet the Commission's regulations
(except, of course, for the particular
design certification regulation itself).
However, the Commission believes that
the benefits of standardization will not
be fully achieved unless significant site-
specific variation among plants
referencing a given certified design is
kept to an irreducible minimum. In
harmony with the aim of keeping
variation to a minimum, § 52.63(d)
permits the licensee of a plant built
according to a standardized design to
make a change to the standardized
portion of the plant, without prior
Commission approval, only if the change
does not involve changes to the design
as described in the rule certifying the
design, or in the certifying rule together
with any exemption which may have
been granted the licensee under
§ 52.83(c).

VI. Subpart C—Combined Construction
Permits and Cenditional Operating
Licenses

Section 181h of the Atomic Energy Act
and 10 CFR 50.52 provide that the
Commission may issue a single license
for several activities which could
otherwise be licensed separately.
However, this provision has not been
applied to construction permits and
operating licenses for nuclear power
plants. Indeed, the current licensing
process has not changed substantially
since it was originally enacted. In the
early years of the nuclear power
industry, there were many first-time
nuclear plant applicants, designers, and
consultants, and many novel design
concepts. Accordingly, the process was
structured to allow licensing decisions
to be made while design work was still
in progress and to focus on case-specific
reviews of individual plant and site
considerations. Construction permits

were commonly issued with the
understanding that open safety issues
would be addressed and resolved during
construction, and that issuance of a
construction permit did not constitute
Commission approval of any design
feature, Consequently, the operating
license review was very broad in scope.
Now that the nuclear industry has
matured, it is possible (o describe and
evaluate plant designs on a generic
basis, to have designs essentially
complete in scope and level of detail
prior to construction, and to propose
and evaluate plant sites without plant
design details. These circumstances
make it possible to combine the
construction permit proceeding with
much of the operating license
proceeding into a single proceeding for
the issuance of a combined construction
permit and conditional operating
license. Full-power operation can then
be authorized under the combined
license following an opportunity for a
hearing on a more limited set of
carefully defined issues.

The application for a combined
license may, but need not, reference a
standard design which has been
certified under Subpart B, or a site for
which an early site permit has been
issued under Subpart A (§ 52.73). If the
facility is to be of a design which has
been certified, the scope of the
proceeding on the application for a
facility license is narrowed, the major
safety questions having been resolved in
the earlier rulemaking on the design.
Similarly, if the facility is to be located
on a site for which an early site permit
has been issued, the scope of the facility
license proceeding is further narrowed.
If an early site permit is not referenced,
the early site review procedures of 10
CFR Part 2 remain available to expedite
the environmental review. Obviously,
the efficiency and effectiveness of the
combined licensing process is
maximized if both a certified standard
design and a pre-approved site are
referenced. For this reason, the
Commission anticipates that this will be
the preferred approach, particularly with
regard to standard designs. In order to
encourage standardization, the
Commission will give priority among
applications to those which reference
certified standard designs and pre-
approved sites.

Sections 52.75 throuch 52.79 contain
the requirements for filing and contents
of applications. It should be noted that
an environmental report is not required
if a pre-approved site is proposed for the
facility (§ 52.77). The applicant must
make good faith efforts to obtain
certifications from responsible State and
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local governmental agencies that the
proposed emergency plans are
practicable and that the responsible
agencies are committed to execution of
their responsibilities under the plans. If
the certifications cannot be obtained,
the applicant must nonetheless
demonstrate that the proposed plans
provide reasonable assurance that
adequate protective measures will be
taken in the event of a radiological
emergency at the plant (§ 52.79(d)). The
antitrust review will be conducted as it
has been done in the past for
construction permit applications.
Because the antitrust review can
proceed in parallel with the technical
review, the antitrust review should not
affect the efficiency of the combined
license proceeding.

Sections 52.81 and 52.83 incorporate,
where appropriate, the technical
standards and requirements of Part 50
as they would be applied to power plant
license applicants and licensees under
the existing system. That is, applications
for a combined license will be reviewed
according to the Part 50 standards for
construction permits and operating
licenses, where appropriate (§ 52.81),
and holders of Part 52 combined
licenses will be held to the appropriate
Part 50 standards for plants under
construction or, upon authorization for
operation, in operation (§ 52.83). All
limitations contained in the Part 50
provisions (for example, requirements
for plants receiving operating licenses
after a certain date) carry forward to
Part 52.

The combined license hearing will be
governed by the appropriate sections of
10 CFR Part 2 (§ 52.85). ACRS review of
the application is mandatory (§ 52.87),
although the scope of the report will be
much narrower if the application
references a certified standard design or
a pre-approved site that the ACRS has
previously reviewed. Section 52.89
provides that, if the application
references an approved site or a
certified standard design, the
environmental review must focus on the
suitability of the site for the design and
any other significant environmental
issue not considered in any previous
proceeding on the site or the design. It
should be noted that because both the
early site permit and the standard
design certification require the
preparation of an environmental impact
statement, only an environmental
agsessment need be prepared in
connection with the application for a
combined license. If the application
does not reference a pre-approved site,
the usual Part 51 procedures must be

followed for review of the
environmental part of the application.

As noted above in the discussion of
Subpart A, once the application for a
combined license has been docketed, an
applicant who plans to use a site for
which an early site permit has been
issued may perform "LWA-1" activities
(see § 50.10{e)(1)) without prior NRC
approval. If the application does not
reference an approved site, the
applicant must request this
authorization before performing "LWA-
1" activities (§ 52.91). If the activities are
carried out and the application is
withdrawn or denied, redress of the site
will, in some cases, be required. To
perform “LWA-2" activities, all
applicants must seek authorization from
the Licensing Board under
§ 50.10(e)(3)(i), which allows further
construction activities at the site prior to
issuance of a construction permit or
combined license.

Section 52.93 governs the extent to
which a certified standard design or an
early site permit may be modified by the
applicant during a proceeding on an
application for a combined license. As
provided in § 52.93(a), the applicant may
request an exemption from one or more
elements of the design for that particular
facility, The Commission will grant the
request if it complies with the
requirements of 10 CFR 50.12(a). As
provided in § 52.93(b), if the application
for the combined license references an
early site permit, the applicant may also
request a variance from some element of
the permit.

Section 52.97 provides that the
Commission may issue a combined
license for a facility if the applicable
requirements of §§ 50.40, 50.42, 50.43
and 50.50 have been met and there is
reasonable assurance that the facility
will be constructed and operated in
conformity with the license, the
provisions of the Atomic Energy Act,
and the Commission’s regulations. In
addition to technical specifications, the
license will include the inspections,
tests, and analyses that the licensee
shall perform and the acceptance
criteria therefor which will provide
reasonable assurance that the facility
has been constructed and will be
operated in accordance with those
requirements. The Commission will
verify the licensee’s compliance those
requirements through its inspection
program (§ 52.99).

Section 105c. of the Atomic Energy
Act requires that the Commission
determine whether “significant changes”
have taken place with respect to the
antitrust situation during the review of
an application for an operating license.

This is done because the competitive
circumstances could alter markedly
between the issuance of the
construction permit and the completion
of the facility. The proceeding on the
application for a combined license
includes consideration of the antitrust
situation. However, because operation
under a combined license cannot be
authorized until the plant is constructed,
§ 52.101 provides for possible further
antitrust review at the stage when
authorization of operation is being
considered. If significant changes have
occurred since issuance of the combined
license, the statutory antitrust review
must precede commercial operation of
the facility and could result in the
imposition of additional license
conditions. However, because most
issues will be decided prior to issuance
of a combined license, and because the
scope of the proceeding authorizing
operation under the license will be
correspondingly narrowed, the time
between issuance of the combined
license and the authorization of
operation should be short enough to
make significant changes in the antitrust
situation unlikely.

Before the facility may operate, the
holder of the combined license must
apply for authorization of operation
under the combined license. The
Commission will publish a notice of the
proposed authorization in the Federal
Register pursuant to 10 CFR 2.105.
Within 30 days, any person whose
interests may be affected by the
authorization may request a hearing on
the basis (1) that there has been a
noncenformance with the license, the
licensee's written commitments, the
Atomic Energy Act, or the Commission’s
regulations and orders, which has not
been corrected and which could
materially and adversely affect the safe
operation of the facility; or (2) that some
modification to the site or the design is
necessary to assure adequate protection
of public health and safety or the
common defense and security. The
petitioner must set forth with reasonable
specificity the facts and arguments
which form the basis for the request.
These provisions are designed to accord
finality to the Commission's earlier
decisions regarding the facility and to
assure that the operating license
proceeding is focused on significant
safety issues.

VII. Commission Questions

The Commission will, of course,
appreciate receiving comment on any
aspect of this proposed rule. However,
the Commission will be particularly
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appreciative of comment on the
following questions:

1. In implementing by rulemaking the
Commission's legislative proposals on
standardization, does this proposed rule
take full advantage of the Commission's
authority under the Atomic Energy Act?
Does it in any way exceed the
Commission's authority?

2. Should a design certification take
the form of a license rather than a rule?
Does the Commission have the authority
under existing law to license a design?
NUMARC believes that the rights and
obligations which attach to a license
may be more clearly understood than
those which would attach to a
certification which took the form of a
rule, The proposed rule accords with
paragraph 7 of Appendix O to 10 CFR
Part 50 in treating the certification as a
rule, Rulemaking may provide greater
procedural flexibility than a license
proceeding does, and certification by
rule would be open to a wider pool of
applicants than certification by license
{see 10 CFR 50.38).

3. What procedures are appropriate
for design certification by rulemaking?

4. Should the Commission require, as
part of a certified standard design, the
standardization of construction
practices, operation and maintenance
practices, quality assurance, and
personne] training?

5. Section 52.45(d) of the proposed rule
says that the NRC will entertain an
application for certification of a design
of only a major portion of a plant only if
that portion contains all buildings,
structures, systems, and components
that can “significantly affect the safe
operation of the plant'. The intent of
this language is to rule out of
consideration for certification any
incomplete design in which events in the
balance of plant could have an adverse
impact on the safety of that portion of
the plant for which certification is
sought. Would some phrase other than
“significantly affect the safe operation
of the plant" better serve as a standard
by which to determine whether to
accept an application for certification of
an incomplete design? Should the NRC,
in addition, require of any such
epplication a showing of good cause, or
the like, for seeking certification of a
design of less than full scope?

On the other hand, should the
language of § 52.45(d) be more lenient
and permit an application for
certification of a design of a major
Portion of a plant, as long as the
application contains the requirements
for the interface between the portion for
which certification is sought and all
buildings, structures, systems, and
components which can “significantly

affect the safe operation of the plant,”
but does not contain the detailed design
for such buildings, structures, systems,
and components? Such an approach
would be more consistent with the
legislation the Commission proposed in
March of 1987. Section 104 of the
proposed legislation would entertain an
application for certification of "any
major subsystem which represents a
discrete element" of a nuclear power
facility.

6. What are the appropriate standards
to apply to a request by a holder of a
design certification to amend the
certification? If the amendment is
granted, should all plants which
reference the certification be required to
backfit to comply with the amended
certification, or only some, as required
by the proposed rule?

7. In order to prevent continual
regression from standardization among
plants initially built according to the
same design, should stricter standards
than those in 10 CFR 50.12 be applied to
requests for exemptions from a design
certification rule?

8. The proposed rule generally permits
the NRC to impose modifications on site
permits and design certifications only
for the sake of compliance or adequate
protection. Under the proposed rule,
only when an early site permit or a
design certification comes up for
renewal would the NRC be able to
impose modifications which went
beyond requiring adequate protection.
Does the proposed rule provide a
reasonable degree of finality to early
site permits and design certifications?

9. The proposed rule places a term of
twenty years on early site permits and
allows for an unlimited number of
renewals of up to twenty years each.
Should a longer or shorter term be
placed on the permit? What should the
respective burdens of the permit holder
and the NRC be at renewal?

10. How might the proposed rule
provide for a “'sign-as-you-go” process
of NRC inspection of a plant being
constructed according to a certified
design? NUMARC suggested instituting
such a process in order to secure the
earliest possible resolution of quality
agsurance and design conformance
questions. The NRC encourages the
earliest possible resolution of these
questions. To this end, the rule requires
applications for design certifications
and combined licenses to propose for
inclusion in the certification or license
inspections, tests, analyses, and related
acceptance criteria which will help
provide reasonable assurance that the
facility has been well constructed. See
§8§ 52.47 and 52.79 of the proposed rule.
Moreover, the NRC would, during

construction authorized by this part,
devote the resources necessary to
achieve the earliest possible staff-level
identification and resolution of quality
assurance and design conformance
questions. However, the NRC does not
see how Commission-level finality can
be afforded the resolution of such
questions without risking an almost
continual hearing on the construction of
the plant.

11. The National Governors’
Association adopted the following
Recommendation, among others, at its
79th annual meeting, July 26-28, 1987:
“In the future, emergency plans should
be approved by the NRC before it issues
the construction permit for any new
nuclear power plant.” To what extent
should approval of emergency plans be
required before an early site permit or a
combined license is issued? Are the
provisions of the proposed rule
adequate in this regard? See §§ 52.17(c)
and 52.79(d).

12. The staff is considering whether
there is a need for further rulemaking or
guidance for future reactors, both light-
water reactors and other types, to
assure that future license applications
adequately address the Commission's
Safety Goal Policy Statement (51 FR
30028; August 21, 1986), and the
licensing criteria set forth in the
Commission's Severe Accident Policy
Statement (50 FR 32138; August 8, 1985),
particularly the criteria that call for
demonstration of compliance with the
applicable parts of 10 CFR 50.34(f) and
completion of a probabilistic risk
assessment (PRA) together with a
systematic consideration of any severe
accident vulnerabilities the PRA might
expose. Is the language in §§ 52.47(a)
and 52.47(b) sufficient to assure that
future applications adequately address
these matters? Given the Commission's
guidance, in its Policy Statement on
Safety Goals for the Operation of
Nuclear Power Plants, that the Safety
Goals should not be used to make
individual licensing decisions (51 FR at
30031-32), should the rule contain the
requirement in § 52.47(b)(3) that an
applicant provide “a realistic
assessment of the degree to which the
design conforms to the Commission's
Safety Goals"?

Replicate Plant Concept

The replicate plant concept involves
an application by a utility for a license
to construct or operate one or more
nuclear power plants of essentially the
same design as one already licensed.

The design of the plant already
licensed (termed the base plant design)
may be replicated at both the
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construction permit and operating
license stages, and in applications for
combined construction permits and
operating licenses in a one-step
licensing process. Replication of an
approved base plant design at the
construction permit stage is a
prerequisite for its replication at the
operating license stage. Although
replication of the base plant design at
the operating license stage is not
mandatory, that is, the operating license
application may be submitted as a
custom plant application, it is strongly
recommended.

An application for a replicate plant
must demonstrate compliance with the
four licensing requirements for new
plant designs as set forth in the
Commission's Severe Accident Policy
Statement (50 FR 32138; August 8, 1985).

Each application proposing to
replicate a previously licensed plant will
be subjected to a qualification review to
determine the acceptability of the base
plant for replication and to define
specific matters that must be addressed
in the application for the replicate plant.
A further requirement for qualification is
that the application for a replicate plant
must be submitted within five years of
the date of issuance of the staff safety
evaluation report for the base plant. The
qualification review will consider the
following information:

(1) The arrangement made with the
developers of the base plant design for
its replication;

(2) The compatibility of the base plant
design with the characteristics of the
site proposed for the replicate plant;

(3) A description of any changes to the
base plant design, with justification for
the changes;

(4) The status of any matters
identified for the base plant design in
the gsafety evaluation report, or
subsequently identified by the ACRS or
during the public hearings on the base
plant application as requiring later
resolution;

(5) Identification of the major
contractors, with justification for the
acceptability of any that are different
than those used by the base plant
applicant; and

(8) A discussion of how the replicate
plant design will conform to any
changes to the Commission's regulations
which have become effective since the
issuance of the license for the base
plant.

Environmental Impact: Categorical
Exclusion

The proposed rules would amend the
procedures currently found in Part 50
and its appendices for the filing and
reviewing of applications for

construction permits, cperating licenses,
early site reviews, and standard design
approvals. As such they meet the
eligibility criteria for the categorical
exclusion set forth in 10 CFR

§ 51.22(c)(3). That section applies to
“[a]lmendments to * * * Part|]

50 * * * which relate to (i} procedures
for filing and reviewing applications for
licenses or construction permits or other
forms of permission * * *." As the
Commission explained in promulgating
this exclusion, “[a]lthough amendments
of this type affect substantive parts of
the Commission's regulations, the
amendments themselves relate solely to
matters of procedure. [They] * * * do
not have an effect on the environment."”
(49 FR 8352, 9371, col. 3; March 12, 1984)
(final environmental protection
regulations).? Accordingly, pursuant to
10 CFR 51.22(h), no environmental
impact statement or environmental
assessment need be prepared in
connection with these proposed rules.?

Paperwork Reduction Act Statement

The proposed rule contains
information requirements that are
subject to the Paperwork Reduction Act
of 1980 (“the Act”) (44 U.S.C. 3501 et
seq.). This proposed rule will be
submitted to the Office of Management
and Budget (OMB) for review and
approval under the requirements of the
Act. When the proposed rule is
submitted to OMB, the Commission, in
compliance with section 3507(a)(2)(B) of
the Act, will publish a notice in the
Federal Register stating that the

2 It makes no substantive difference for the
purpose of the categorical exclusion that the
proposed amendments will be placed in Part 52
rather than in Part 50. The amendments are, in fact,
amendments to the Part 50 procedures and could
have been placed in that Part.

? The requirements concerning testing of full-size
prototypes of advanced reactors, see § 52.45(c) of
the proposed rule, may appear not to fit into the
category excluded by § 51.22(c)(3), since to comply
with the requirement, an applicant most likely will
have to build and test a prototype plant, an act
clearly with an environmental impact. Nonetheless,
§ 52.45(c) is eligible for exclusion under
§ 51.22(c)(3). Unlike, for instance, the promulgation
of a safely rule which applies to operating plants,
the formal action of promulgating § 52.45(c) will
have only a potential impact on the environment.
That impact becomes actual only if a designer
chooses to pursue certification of an advanced
design, Under the present circumstences, no
meaningful environmental assessment or impact
statement can be made. Cf. 49 FR at 8372, cols. 2-3
(entering into an agreement with a State under
Section 274 of the Atomic Faergy Act has no
immediate or meesurable environmental impact and
therefore warrants a categorical exclusion). The
i of the truction permit and operating
license for a prototype plant would, of course, be a
major federal action with a significant impact on the
environment, and would entail the preparation of an
environmental impact statement. Cf. id., col. 3 (the
States must prepare detailed environmental
analyses before they license certain activities).

Commission has submitted the rule to
OMB and setting forth the information
which section 3507(a)(2)(B) requires the
agency to set forth in the notice.
Pending submission of the proposed
rule to OMB, it may be useful lo
commenters to note three aspects of the
information collection requirements in
this proposed rule. First, most of them
rely on information collection
requirements already approved by OMB
for promulgation in other parts of 10
CFR, particularly Part 50. Second, the
rule is expected to reduce the reporting
burden on applicants for construction
permits and operating licenses for
nuclear plants, because any person
seeking a Part 52 combined license
which references a Part 52 early site
permit and a Part 52 design certification
will, simply by referencing the permit
and certification, be relieved of the
burden of providing much of the
information Part 50 requires of
applicants for construction permits and
operating licenses. Third, the public
reporting burdens which would be
imposed by Part 52 are estimated to
range from a low for an early site permit
(which would require only part of the
information required for a construction
permit) to a high for certification of an
advanced reactor design (which

- probably would involve the licensing

under Part 50 of a full-size prototype).
The Commission welcomes any
suggestions for reducing the burdens
which would be imposed by the
information collection requirements in
the proposed rule. The numbers of the
sections of the proposed rule which set
forth the information requirements are
listed in § 52.8 of the proposed rule.

Regulatory Analysis

As presently constituted, the
American population of nuclear power
reactors consists largely of one-of-a-
kind designs. Experience has shown that
the highly individualistic character of
this population has consumed enormous
resources in the processes of design,
construction, and safety review.
Because, typically, design of a plant was
not complete when construction of it
began, many safety questions were not
resolved until late in the licensing
proceeding for that plant. This late
resolution of questions introduced great
uncertainty into proceedings, because
the process of resolution often entailed
lengthy safety reviews, construction
delays, and backfits. Moreover, the low
incidence of duplication among designs
has meant that experience gained in the
construction and operation of a given
plant has often not been useful in the
construction and operation of any other
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plant, and has made the generic
resolution of continuing safety issues
more complicated.

In the face of this experience with a
population of unique plants, there have
long been fundamentally only three
alternatives for Commission action, the
last two of them not mutually exclusive:
either make no effort to bring about an
increased degree of standardization, or
propose legislation on standardization,
or enact by rulemaking as much of a
scheme for promoting standardization
as the Commission's current statutory
authority permits, The Commission has
for some time concluded against the first
alternative, having decided that a
substantial increase in standardization
would enthance the safety and reliability
of nuclear power plants and require
fewer resources in safety reviews of
plants, and that the Commission should
have in place provisions for the review
of standardized designs and other
devices for assuring early resolution of
safety questions. The Commission has
therefore pursued standardization both
by proposing legislation—without
success—and by promulgating rules, in
particular Appendices M, N, and O to
Part 50 of 10 CFR. Lacking legislation on
standardization, the Commission
believes that the most suitable
alternative for encouraging further
standardization is to fill out and expand
the Commission’s regulatory scheme for
standardization and early resolution of
safety issues.

Therefore, the Commission now
proposes to promulgate a new set of
regulations, to be placed in a new Part,
10 CFR Part 52, This new Part facilitates
the early resolution of safety issues by
providing for pre-construction-permit
approval of power plant sites,
Commission certification of
standardized designs, and the issuance
of licenses which combine permission to
construct a plant with a conditional
permission to operate it once
construction of it has been successfully
completed.

Ideally, a future applicant will
reference an approved site and a
certified design in an application for a
combined license, thus obviating the
need for an extensive review of the
application and construction. The
provision in Part 52 for Commission
certification of designs has the
additional objective of encouraging the
use of standardized designs, thereby
adding to the benefits of early resolution
the safety benefits of accumulated
experience and the economic benefits of
economies of scale and transferable
experience.

Quantification of the costs and
benefits of this rulemaking is probably

not possible. Much depends on the
extent to which the industry pursues
standardization. Clearly, if the
Commission and the industry spend the
resources necessary to certify a score of
designs and then no applicant
references any of them, those resources
will have been largely wasted. On the
other hand, it is just as clear that if a
score of plants uses a single certified
design, there will have been a great
saving of the resources of the industry,
the agency, and the interested public
alike. To be added to the uncertainties
surrounding the industry's response,
there are also uncertainties concerning
the costs of the certification process,
and the costs of developing the designs
themselves, especially the advanced
designs, which, it is presumed, will
require testing of prototypes. However,
if the industry finds it in its interest to
proceed with the development of
nuclear power, there is every reason to
expect that the safety and economic
benefits of standardization will far
ountweigh the upfront costs of design and
Commission certification: Review time
for applications for licenses will be
drastically reduced, the public brought
in to the process before construction,
construction times shortened, economies
of scale created, reliability of plant
performance increased, maintenance
made easier, qualified vendor support
made easier to maintain, and, most
important, safety enhanced.

Thus, the rationale for proceeding
with this rulemaking: There is no
absolute assurance that certified designs
will in fact be used by the utilities;
however, it is certain that if the
reasonably expected benefits of
standardization are to be gained, then
the Commission must have the
procedural mechanisms in place for
review of applications for early site
approvals, design certifications, and
combined licenses. The most
fundamental choice is, of course, the
industry’s, to proceed or not with
standardization, according to its own
weighing of costs and benefits. But the
Commission must be ready to perform
its review responsibilities if the industry
chooses standardization.

Regulatory Flexibility Act Certification

The proposed rule will not have a
significant impact on a substantial
number of small entities. The proposed
rule will reduce the procedural burden
on NRC licensees by improving the
reactor licensing process. Nuclear power
plant licensees do not fall within the
definition of small businesses in section
3 of the Small Business Act, 15 U.S.C.
632, the Small Business Size Standards
of the Small Business Administration in

13 CFR Part 121, or the Commission's
Size Standards published at 50 FR 50241
(Dec. 8, 1985). The impact on intervenors
or potential intervenors will be neutral.
For the most part, the proposed rules
will affect the timing of hearings rather
than the scope of issues to be heard. For
example, many site and design issues
will be considered earlier, in connection
with the issuance of an early site permit
or standard design certification, rather
than later, in connection with a facility
licensing proceeding. Similarly, a
combined license proceeding will
include consideration of many of the
issues that would ordinarily be deferred
until the operating license proceeding.
Thus, the timing rather than the cost of
participating in NRC licensing
proceedings will be affected. Intervenors
may experience some increased
preparation costs if they seek to

reopen previously decided issues
because of the increased showing that
will be required. Once a hearing
commences, however, an intervenor's
costs should be decreased because the
issues will be more clearly defined than
under existing practice. Therefore, in
accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission hereby certifies that the
proposed rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities and
that, therefore, a regulatory flexibility
analysis need not be prepared.

Backfit Analysis

If this proposed rule becomes final, it
will not modify or add to the systems,
structures, components, or design of a
facility; or the design approval or
manufacturing license for a facility; or
the procedures or organization required
to construct or operate a facility.
However, it could be argued that this
rule will modify and add to the
procedures or organization required to
design a facility, because the rule would
add to, or else at least spell out, the
requirements for applicants for design
certifications. Moreover, the rule, if
made final, will, at the very least,
substantially modify the expectations of
anyone who had hoped to apply for a
design certification under the existing
paragraph 7 of Appendix O, particularly
of any such who presently hold
preliminary or final design approvals
under that Appendix.

Nonetheless, the Commission believes
that the backfit rule does not apply to
this proposed rule and, therefore, that no
backfit analysis pursuant to 10 CFR
50.109(c) is required for this proposed
rule. The backfit rule was not intended
to apply to every action which
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substantially changes settled
expectations. Clearly, the backfit rule
would not apply to a rule which would
impose more stringent requirements on
all future applicants for construction
permits, even though such a rule
arguably might have an adverse impact
on a person who was considering
applying for a permit but had not done
so yet. In this latter case, the backfit rule
protects the construction permit holder,
not the prospective applicant, or even
the present applicant. The proposed rule
below is of the character of such a
hypothetical rule. The proposed rule
arguably imposes more stringent
requirements for design certification and
thereby may have an adverse impact on
some persons. However, the effects of
any final rule based on this proposed
rule will be largely prospective, and
such a final rule will not require any
present holder of a design approval (no
person holds a design certification) to
meet new standards in order to remain
in possession of such an approval.

List of Subjects in 10 CFR Part 52

Administrative practice and
pracedure, Antitrust, Backfitting,
Combined license, Early site permit.
Emergency planning, Fees, Inspection,
Limited work authorization, Nuclear
power plants and reactors, Probabilistic
risk assessment, Prototype, Reactor
siting criteria, Redress of site, Reporting
and recordkeeping requirements,
Standard design, Standard design
certification.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the
Commission is proposing to add to 10
CFR Chapter I a new Part 52:

PART 52—EARLY SITE PERMITS;
STANDARD DESIGN CERTIFICATIONS;
AND COMBINED LICENSES FOR
NUCLEAR POWER PLANTS

General Provisions

Sec.
521
523
52.8

Scope.

Definitions.

Information collection requirements:
OMB approval.

Subpart A—Early Site Permits

52,11 Scope of subpart.

52.13 Relationship to Subpart F of 10 CFR
Part 2,

5215 Filing of applications.

5217 Contents of applications.

52.18 Standards for review of applications.

5219 Permil and renewal fees.

52.21 Hearings.

52.23 Referral to the ACRS.

52.25 Extent of activities permitted.

Sec,

52.27 Duration of permit.

52.29 Application for renewal.

52.31 Criteria for renewal.

52.33 Duration of renewal.

52,35 Use of site for other purposes.

52.37 Reporting of defects and
noncompliance; revocation, suspension,
modification of permits for cause.

52.39 Finality of early site permit
determinations.

Subpart B—Standard Design Certifications

5241 Scope of subpart.

52.43 Relationship to 10 CFR Part 50,
Appendices M, N, and O.

52.45 Filing of applications.

5247 Contents of applications.

5249 Fees for design certification and
certification renewal.

52.51 Administrative review of applications.

52.53 Referral to the ACRS.

52.55 Duration of certification.

52,57 Application for renewal.

52.59 Criteria for renewal.

5261 Duration of renewal.

52.63 Finality of standard design
certifications.

Subpart C—Combined Licenses

52.71 Scope of subpart.

52.73 Relationship to Subparts A and B.

652.75 Filing of applications.

5277 Contents of applications; general
information.

52.79 Contents of applications; technical
information.

52.81 Standards for review of applications.

52.83 Applicability of Part 50 provisions.

52.85 Administrative review of applications.

52.87 Referral to the ACRS.

52.89 Environmental review.

52.91 Authorization to conduct site
activities.

52.93 Exemptions and variances.

52.97 Issuance of combined licenses.

52.99 Inspection during construction.

52.10 Pre-operational antitrust review.

52103 Authorization to operate under a
combined license.

Authority: Secs. 103, 161, 182, 183, 188, 189,
B8 Stat. 936, 948, 853, 854, 955, 956, as
amended, sec, 234, 83 Stal. 1244, as amended
(42 U.S.C. 2133, 2201, 2232, 2233, 2238, 2239,
2282); secs. 201, 202, 206, 88 Stat. 1242, 1244,
12486, as amended (42 U.S.C. 5841, 5842, 5548).

General Provisions

§52.1 Scope.

This part governs the issuance of
early site permits, standard design
certifications, and combined
construction permits and conditional
operating licenses for nuclear power
facilities under the Atomic Energy Act
of 1954, as amended (68 Stat. 918), and
Title II of the Energy Recrganization Act
of 1974 (88 Stat. 1242).

§52.3 Definitions.
(a) As used in this part—
"Combined license” means a
combined consfruction permit and
conditional operating license for a

nuclear power facility issued pursuant
to Subpart C of this part.

“Early site permit" means a
Commission approval, issued pursuant
to Subpart A of this part, for a site or
sites for one or more nuclear power
facilities.

“Standard design” means a design
which is sufficiently detailed and
complete to support licensing of a
nuclear power facility or approval of a
major portion of such a facility when
referenced in an application for a
construction permit, combined
construction and conditional operating
license, or standard design certification,
as appropriate, and which is usable for a
multiple number of units or at a multiple
number of sites without reopening or
repeating the review.

“Standard design certification” means
a Commission approval, issued pursuant
to Subpart B of this part, of a standard
design for a nuclear power facility, or a
major portion of such a facility. A design
so approved may be referred toas a
“certified standard design”.

(b) All other terms in this part have
the meaning set out in 10 CFR 50.2, or
Section 11 of the Atomic Energy Act, as
applicable.

§52.8 Information coilecticn
requirements: OMB approvai.

(a) The Nuclear Regulatory
Commission has submitted the
information collection requirements
contained in this part to the Office of
Management and Budget (OMB}) for
approval as required by the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501, et
seq.). OMB has approved the
information collection requirements
contained in this part under control
number 3150(b)— .

(b} The approved information
collection requirements contained in this
part appear in §§ 52.15(b), 52.17,
52.29(a), 52.35, 52.37, 52.39(b), 52.45,
52.47, 52.57(a), 52.63(b), 52.83(c), 52.75,
52.77, 52.78, 52.83, 52.91(a), 52,93, 52.99,
52.101, and 52.103.

Subpart A—Early Site Permits

§52.11 Scope of subpart.

This subpart sets out the requirements
and procedures applicable to
Commission issuance of early site
permits for approval of a site or sites for
one or more nuclear power facilities
separate from and prior to the filing of
an application for a construction permil
or combined license for such a facility.

§52.13 Relationship to Subpart F of 10
CFR Part 2.

The procedures of this subpart do not
replace those set out in Subpart F of 10
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CFR Part 2. Subpart F applies only when
early review of site suitability issues is
sought in connection with a forthcoming
application for a permit to construct
certain power facilities. This subpart
applies when any person who may
apply for a construction permit under 10
CFR Part 50 or for a combined license
under 10 CFR Part 52 seeks an early site
permit separately from and prior to an
application for a construction permit for
a facility. This subpart may not be used
once an application has been docketed
pursuant to 10 CFR 2.603.

§52.15 Filing of applications.

(a) Any person who may apply for a
construction permit under 10 CFR Part
50, or for a combined license under 10
CFR Part 52, may file with the Director
of Nuclear Reactor Regulation an
application for an early site permit. An
application for an early site permit may
be filed notwithstanding the fact that an
application for a construction permit or
a combined license has not been filed in
co}i\ngcﬁon with the site or sites for
which a permit is sought.

(b) The application must comply with
the filing requirements of 10 CFR 50.30
(a), (b), and (f).

§52.17 Contents of appiications.

(a)(1) The application must contain
the information required by 10 CFR 50.33
(a)-{d) and 50.34(a)(1). In particular, the
application should describe the
following:

(i) The number, type, and thermal
power level of the facilities for which
the site may be used;

(ii) The boundaries of the site;

(iii) The proposed general location of
each facility on the site;

(iv) The anticipated maximum levels
of radiological and thermal effluents
each facility will produce;

(v) The type of cooling systems,
intakes, and outflows that may be
associated with each facility;

(vi) The seismic, meteorological,
hydrologic, and geologic characteristics
of the proposed site (see Appendix A to
10 CFR Part 100); and

(vii) The existing and projected future
population profile of the area
surrounding the site.

(2) A complete environmental report
as required by 10 CFR 51.45 and 51.50
must be included in the application.

(b) The application must propose a
plan for redress of the site in the event
that the activities permitted by § 52.25(a)
are performed and the site permit
expires before it is referenced in an
application for a construction permit or
a combined license issued under
Subpart C of this part. The application
must demonstrate that there is

reasonable assurance that redress
carried out under the plan will achieve a
self-maintaining, environmentally
stable, and aesthetically acceptable site
suitable for whatever non-nuclear use
may conform with local zoning laws.

(c) The application must demonstrate
that the area surrounding the site is
amenable to emergency planning which
would provide reasonable assurance
that adequate protective measures could
be taken in the event of a radiological
emergency at the site. The application
must include a description of contacts
and arrangements made with local,
state, and federal governmental
agencies with responsibility for coping
with emergencies.

§52.18 Standards for review of
applications.

Applications filed under this subpart
will be reviewed according to the
applicable standards set out in 10 CFR
Part 50 and its appendices as they apply
to applications for construction permits
for nuclear power plants. In particular,
the Commission shall prepare an
environmental impact statement during
review of the application, and the
Commission shall determine, after
consultation with the Federal
Emergency Management Agency in
accord with the applicable portions of 10
CFR 50.47(a)(2), whether the information
required of the applicant by § 52.17(c)
demonstrates that the area surrounding
the site is amenable to emergency
planning which would provide
reasonable assurance that adequate
protective measures could be taken in
the event of a radiological emergency at
the site.

§52.19 Permit and renewal fees.

The fees charged for the review of an
application for the initial issuance or
renewal of an early site permit are those
for special projects, as defined in 10 CFR
170.3 and set forth in 10 CFR 170.21.
There is no application fee. All fees for
the review of an application are
deferred as follows:

(a) If an application is filed for a
construction permit or combined license
for a facility to be located at a site for
which an early site permit has been
issued, the permit holder shall pay the
applicable fees for the permit at the time
the facility application referencing the
early site permit is filed. If, at the end of
the initial period of the permit, no
facility application referencing the early
site permit has been docketed, the
permit holder shall pay any outstanding
fees for the permit.

(b) If the permit is renewed, the permit
holder shall pay any outstanding fees
for the renewal at the time a facility

application referencing the early site
permit is filed. If, at the end of the
renewal period, no facility application
referencing the permit has been filed,
the permit holder shall pay any
outstanding fees for the renewal.

(c) If an application for the issuance
or renewal of an early site permit is
denied or withdrawn, any outstanding
fees associated with the review of the
application are due immediately end
payable by the applicant for the permit
or renewal.

§52.21 Hearings.

An early site permit is a partial
construction permit and is therefore
subject to all pracedural requirements in
10 CFR Part 2 which are applicable to
construction permits, including the
requirements for docketing in §§ 2.101(a}
(1)-{4), and the requirements for
igssuance of a notice of hearing in
§§ 2.104 (a), (b)(1) (iv) and (v), (b)(2] to
the extent it runs parallel to (b)(1] (iv)
and (v), and (b)(3). All hearings
conducted on applications for early site
permits filed under this part are
governed by the procedures contained in
Part 2.

§52.23 Refeiral to the ACRS.

The Commission shall refer a copy of
the application to the Advisory
Committee on Reactor Safegnards
(ACRS). The ACRS shall report on those
portions of the application which
concern safety.

§52.25 Extent of activitles permittad.

(a) The holder of an early site permit
may perform the activities at the site
allowed by 10 CFR 50.10(e)(1) without
first obtaining the separate
authorization required by that section.

(b) If the activities permitted by
paragraph (a) of this section are
performed at a given site and the permit
is not renewed for that site and not
referenced in an application for a
construction permit or a combined
license issued under Subpart C of this
part, then the permit remains in effect
solely for the purpose of site redress,
and the holder of the permit shall
redress the site in accord with the terms
of the site redress plan required by
§ 52.17(b}. I, before redress is complete,
a use not envisaged in the redress plan
is found for the site or parts thereof, the
holder of the permit shall carry out the
redress plan to the greatest extent
possible consistent with the alternate
use.

§52.27 Duration of permit.

An early site permit issued under this
subpart is valid for twenty years from
the date of issuance. An applicant for a
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construction permit or combined license
may, at its own risk, reference in its
application a site for which an early site
permit application has been docketed
but not granted.

§52.29 Application for renewal.

(a) Not less than twelve nor more than
thirty-six months prior to the end of the
initial twenty-year period, or any later
renewal period, the permit holder may
apply for a renewal of the permit. An
application for renewal must contain all
information necessary to bring up to
date the information and data contained
in the previous application,

(b) Any person whose interests may
be affected by renewal of the permit
may request a hearing on the application
for renewal. The request for a hearing
must comply with 10 CFR 2.714. If a
hearing is granted, notice of the hearing
will be published in accord with 10 CFR
2.703.

(c) An early site permit, either original
or renewed, for which a timely
application for renewal has been filed,
remains in effect until the Commission
has determined whether to renew the
permit. If the permit is not renewed, it
continues to be valid in proceedings on
an application for a construction permit
or combined license referencing the
permit and docketed before the end of
the initial period of the permit, or a later
renewal period, An unrenewed permit
also continues to be valid in proceedings
on an application for an operating
license which is based on a construction
permit referencing the permit and
docketed prior to expiration of the
permit or renewal.

(d) The application for renewal must
be forwarded to the Advisory
Committee on Reactor Safeguards
(ACRS), which shall review the
application and report its findings and
recommendations to the Commission.
The ACRS need not reconsider issues on
which it has made findings and
recommendations in any earlier review
of the site which is the subject of the
application.

§52.31 Criteria for renewal.

(a) The Commission shall grant the
renewal if the Commission determines
that the site complies with the Atomic
Energy Act and the Commission's
regulations and orders in effect at the
time of the renewal and any more
stringent requirements the Commission
may wish to impose after a
determination that there is a substantial
increase in overall protection of the
public health and safety or the common
defense and security to be derived from
the more stringent requirements and that
the direct and indirect costs of

implementation of those requirements
are justified in view of this increased
protection.

(b) A denial of renewal on this basis
does not bar the permit holder or
another applicant from filing a new
application for the site which proposes
changes to the site or the way in which
it is used which correct the deficiencies
cited in the denial of the renewal.

§ 52.33 Duration of renewal.

Each renewal of an early site permit
will be for not less than ten nor more
than twenty years.

§52.35 Use of site for other purposes.

A site for which an early site permit
has been issued under this subpart may
be used for purposes other than those
described in the permit, including the
location of other types of energy
facilities. The permit holder shall inform
the Director of Nuclear Reactor
Regulation of any significant non-
nuclear activities for which the site is to
be used. The information about the
activities must be given to the Director
in advance of any actual construction or
site modification for the activities. If the
Director finds that a particular non-
nuclear use may have a significant
adverse effect on the suitability of the
site for the purposes described in the
early site permit, the Director may issue
an order to show cause why the permit
should not be revoked or modified.

§52.37 Reporting of defects and
noncompliance; revocation, suspension,
maodification of permits for cause.

For purposes of Part 21 and 10 CFR
50.100, an early site permit is a
construction permit.

§52.39 Finality of early site permit
determinations.

(a)(1) Notwithstanding any provision
in 10 CFR 50.109, during the initial
period in which a permit issued under
this subpart is in effect, the Commission
may not impose more stringent
requirements, including more stringent
emergency planning requirements, on
the early site permit or the site for which
it was issued unless the Commission
determines either that

(i) Significant new information shows
that a modification is necessary to bring
the permit or the site into compliance
with the Commission's regulations and
orders in effect at the time the permit
was issued; or

(ii) A modification is necessary to
assure adequate protection of the public
health and safety or the common
defense and security.

(2) Similarly, notwithstanding any
provisions in CFR 50.109, during any
renewal period in which an early site

permit issued under this subpart is in
effect, the Commission may not impose
more stringent requirements, including
more stringent emergency planning
requirements, on the permit or the site
for which it was issued unless the
Commission determines either that

(i) Significant new information shows
that a modification is necessary to bring
the permit or the site into compliance
with the Commission’s regulations and
orders in effect at the time the permit
was renewed; or

(ii) A modification is necessary to
assure adequate protection of the public
health and safety or the common
defense and security.

(b) An applicant for a construction
permit, operating license, or combined
license, or any amendment to this type
of license, who has filed an application
referencing an early site permit issued
under this subpart may include in the
application a request for a variance from
one or more elements of the permit. In
determining whether to grant the
variance, the Commission shall be
guided by the considerations set forth in
10 CFR 50.92, which guide the
Commission’s determinations on
applications for amendments to
construction permits.

Subpart B—Standard Design
Certifications

§52.41 Scope of subpart.

This subpart sets out the requirements
and procedures applicable to
Commission issuance of rules granting
standard design certifications for
nuclear power facilities, or major
portions thereof, separate from the filing
of an application for a construction
permit or combined license for such a
facility.

§52.43 Relationship to 10 CFR Part 50,
Appendices M, N and O.

(a) Appendix M to 10 CFR Part 50
governs the igsuance of licenses to
manufacture nuclear power reactors to
be installed and operated at sites not
identified in the manufacturing license
application. Appendix N governs
licenses to construct and operate
nuclear power reactors of duplicate
design at multiple sites. These
appendices may be used independently
of the provisions in this subpart unless
the applicant also wishes to use a
certified standard design approved
under this subpart.

(b) Appendix O governs the staff
review and approval of preliminary and
final standard designs. These designs
may be challenged in individual
licensing proceedings. This subpart
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governs Commission approval, or
certification, of standard designs by
rulemaking, as set forth in paragraph 7
of Appendix O. A finzl design approval
under Appendix O is a prerequisite for
certification of a standard design under
this subpart. An application for a final
design approval must state whether the
applicant intends to seek certification of
the design. If the applicant does so
intend, the application for the final
design approval must, in addition fo
containing the information required by
Appendix O, comply with the applicable
requirements of 10 CFR Chapter I,
particularly §§ 52.45 and 52.47.

§52.45 Filing of applications.

(a)(1} Any person may seek a
standard design certification for an
essentially complete nuclear power
facility, or @ major portion of such a
facility. An application for certification
may be filed notwithstanding the fact
that an application for a construction
permit or combined license for such a
facility has not been filed. Applications
for certification of less than a complete
facility must meet the criteria set forth
in paragraph (d) of this section.

(2) Because a final design approval
under Appendix O of 10 CFR Part 50 is a
prerequisite for certification of a
standard design, a person who seeks
such a certification and does not hold,
or hag not applied for, a final design
approval, shall file with the Director of
Nuclear Reactor Regulation an
application for certification. Any person
who seeks certification but already
holds, er has applied for, a final design
approval, also shall file with the
Director of Nuclear Reacior Regulation
an application for certification, because
the NRC staff may require that the
information before the staff in
connection with the review for the final
design approval be supplemented for the
review for certification.

(b) The applicant shall comply with
the filing requirements of 10 CFR 50.30
(2) and (b) as they would apply to an
application for a nuclear power plant
construction permit.

(c) The NRC will entertain an
application for certification of a reactor
design which differs significantly from
reactor designs which have been built
and operated. However, certification of
such a design will be given only after
the design has been shown to be
sufficiently mature.

(1) The maturity of such a design must
be demonstrated by means of an
appropriately sited, full-size, prototype
reactor, unless the following criteria are
satisfied:

(i) The performance of each safety
feature of the design has been

demonstrated through either previous
experience or full-scale testing;

(ii) Interdependent effects among the
safety features of the plant have been
found acceptable by analysis, testing, or
previous experience; and

(iii) Sufficient data exist on the
performance of the safety features of the
plant to assess analytical tools used for
safety analyses over a full range of
operating and accident conditions,
including equilibrium core conditions
and the response of the safety features
over the lifetime of the plant.

(2) The Appendix O final design
approval of such a design must identify
the specific testing required for
certification of the design.

(d) Designs should be essentially
complete in scope. The NRC will
entertain an application for certification
of a design of only a major portion of a
plant only if that portion contains all
buildings, structures, systems, and
components that can significantly affect
the safe operation of the plant and are
not fixed by site-specific considerations
or parameters. In any case, site-specific
elements, such as the service water
intake structure or the ultimate heat
sink, may be excluded from the scope of
the design. However, excluded site-
specific elements that can significantly
affect safe operation must be addressed
by the application in the technical
information which §§ 52.47(b) and
52.47(d) require the application to
provide on the site parameters and
interface requirements for the design.

§52.47 Contents of applications.

The application must contain a level
of design information equivalent to that
required for a final design approval
under Appendix O. The information
submitted for a design certification must
include performance requirements and
design specifications sufficiently
detailed to permit the preparation of
procurement specifications and
acceptance and inspection
requirements. The information must also
be sufficient to enable the staff to judge
the applicant's proposed means of
assuring that construction conforms to
design and to reach an final conclusion
on all matters which must be decided
before the certification can be granted.
In particular,

(a) The application must contain the
technical information which is required
of applicants for construction permits or
operating licenses by Part 20, Part 50
and its appendices, and Parts 73 and
100, and which is not site-specific or
irrelevant to the design for which the
applicant is seeking certification. In
particular, the application must
demonstrate compliance with any

applicable portions of the Three Mile
Island requirements set forth in 10 CFR
50.34(f). The staff shall advise the
prospective applicant for certification en
whether the information required by the
listed portions of 10 CFR Chapter 1 is
appropriate to the staff’s consideration
of the application, and on whether any
additional technical information on the
design is required.

(b) The application must also include

(1) The site parameters postulated for
the design, and an analysis and
evaluation of the design in terms of such
parameters;

(2) Proposed technical resolutions of
the Unresclved Safety Issues and
medium- and high-priority Generic
Safety [ssues applicable to the desion;

(3) A design-specific probabilistic risk
assessment (“PRA"), together with a
consideration of any severe accident
vulnerabilities that the PRA exposes
and a realistic assessment of the degree
to which the design conforms to the
Commission’s Safety Goals for plant
operations; and

" (4) Proposed tests, analyses,
inspections and acceptance criteria
which are necessary to provide
reasonable assurance that a plant which
references the design is built and
operated within the specifications of the
design.

(c) An application seeking
certification of a modular design must
describe the various options for the
configuration of the plant and site,
including variations in common systems,
interface reguirements, and system
interactions. The final safety analysis
and the probabilistic risk assessment
should, when necessary, take into
account differences among the various
options, and the analysis should set
forth any restrictions which will be
necessary during the censtruction and
startup of a given module to ensure the
safe operation of any module already on
line.

(d) An application for a design
certification must meet the following
criteria:

(1) The application must contain
interface requirements to be met by
those portions of the plant for which the
application dees not seek certification.
These requirements must be sufficiently
detailed to allow completion of the final
safety analysis and design-specific
probabilistic risk assessment required
by paragraph (b) of this section.

(2) The application must demonstrate
that compliance with these interface
requirements ig verifiable through
inspection, testing (either in the plant or
elsewhere), previous experience, or
analysis. Compliance with interface
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requirements dealing with reliability of
components must be verifiable through
previous experience or testing.

(3) The application must also contain
a representative design for those
portions of the plant for which the
application does not seek certification.
The representative design must
illustrate how the interface requirements
can be met, so as to aid the staff in its
review of the final safety analysis and
probabilistic risk agsessment required
by paragraph (b) of this section.

§52.49 Fees for design certification and
certification renewal.

The fees charged for the review of an
application for the initial issuance or
renewal of a standard design
certification are set out in 10 CFR Part
170, together with a schedule for their
phased recovery as the certified
standard design is referenced. There is
no application fee. All fees for review of
an application are deferred as follows:

(a) Each time an application is filed
for a construction permit or combined
license for a facility referencing the
design for which a standard design
certification has been issued, the holder
of the design certification shall pay the
specified portion of the applicable fees
for the approval at the time the facility
application referencing the certified
standard design is filed. If, at the end of
the initial period of the certification, no
facility application referencing the
certified standard design has been filed,
the holder of the design certification
shall pay any outstanding fees for the
certification.

(b) If the standard design certification
is renewed, the holder of the design
certification shall pay the specified
portion of any outstanding fees for the
renewal each time a facility application
referencing the certified standard design
is filed. If, at the end of the renewal
period, a facility application referencing
the certified standard design has not
been filed, the holder of the design
certification shall pay any outstanding
fees for the renewal.

(c) If an application for the issuance
or renewal of a certified standard design
is denied or withdrawn, any fees
associated with the review of the
application are immediately due and
payable by the applicant for the design
certification or renewal.

§ 52.51 Administrative review of
applications.

A standard design certification is a
rule that will be issued in accordance
with the provisions of Subpart H of 10
CFR Part 2. The Commission shall
initiate the rulemaking after an
application has been filed under

§ 52.45(a) and shall specify in detail the
procedures to be used for the
rulemaking. The rulemaking procedures
must provide notice and comment and
an informal hearing before an Atomic
Safety and Licensing Board. The
procedures for the hearing must include
the opportunity for written presentations
made under oath or affirmation and for
oral presentations and questioning if the
Board finds them either necessary for
the creation of an adequate record or
the most expeditious way to resolve
controversies. Ordinarily, the
questioning will be done by members of
the Board, using either the Board's
questions or questions submitted to the
Board by the parties. The Board may
also request authority to use additional
procedures, such as discovery, or may
request that the Commission convene a
formal adjudication on discrete igsues
involving substantial disputes of fact,
necessary for the Commission's
decision, that cannot be resolved with
sufficient accuracy except in formal
adjudication. The staff will be a party in
the hearing, During the rulemaking, the
treatment of proprietary information will
be governed by 10 CFR 2.790 and
applicable Commission case law. The
decision in such a hearing will be based
only on information on which all parties
have had an opportunity to comment.

§52.53 Referral to the ACRS.

The Commission shall forward the
application to the Advisory Committee
on Reactor Safeguards (ACRS). The
ACRS shall review the application and
report its findings and recommendations
to the Commission. The ACRS need not
reconsider issues on which it has made
findings and recommendations in any
earlier review of the design which is the
subject of the application.

§52.55 Duration of certification.

A standard design certification issued
pursuant to this subpart is valid for ten
years from the date of issuance. An
applicant for a construction permit or
combined license may, at its own risk,
reference in its application a design for
which a design certification application
has been docketed but not granted.

§52.57 Application for renewal.

(a) Not less than twelve nor more than
thirty-six months prior to expiration of
the initial ten-year period, or any later
renewal period, the holder of the design
certification may apply for renewal of
the certification. An application for
renewal must contain all information
necessary to bring up to date the
information and data contained in the
previous application. The procedures to
be used for a rulemaking proceeding on

the application for renewal must be
those required by § 52.51 for
rulemakings on applications for initial
certification of a design.

(b) A design certification, either
original or renewed, for which an
application for renewal has been timely
filed remains in effect until the
Commission has determined whether to
renew the certification. If the
certification is not renewed, it continues
to be valid in proceedings on an
application for a construction permit,
combined license, or operating license
referencing the certified design and
docketed prior to expiration of the
certification or renewal.

(c) The Commission shall forward
application for renewal to the Advisory
Committee on Reactor Safeguards
(ACRS). The ACRS shall review the
application and report its findings and
recommendations to the Commission,
The ACRS need not reconsider issues on
which it has made findings and
recommendations in any earlier review
of the design which is the subject of the
application.

§ 52.59 Criteria for renewal.

(a) The Commission shall issue a rule
granting the renewal if the design, either
as originally certified or as modified
during the rulemaking on the renewal,
complies with the Atomic Energy Act
and the Commission's regulations and
orders in effect at the time of the
renewal, and any more stringent safety
requirements the Commission may wish
to impose after a determination that
there is a substantial increase in overall
protection of the public health and
safety or the common defense and
security to be derived from the more
stringent requirements and that the
direct and indirect costs of
implementation of those requirements
are justified in view of this increased
protection.

(b) Denial of renewal does not bar the
holder of the design certification or
another applicant from filing a new
application for certification of the design
which proposes design changes which
correct the deficiencies cited in the
denial of the renewal.

§52.61 Duration of renewal.

Each renewal of certification for a
standard design will be for not less than
five nor more than ten years.

§52,63 Finality of standard design
certifications.

(a)(1) Notwithstanding any provision
in 10 CFR 50.109, during the initial
period in which a design certification
issued under this Subpart is in effect, the
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Commission may not impose more
stringent safety requirements on the
certification unless the Commission
determines in a rulemaking either that
significant new information shows that
a modification is necessary to bring the
certification or the referencing plants
into compliance with the Commission's
regulations and orders in effect at the
time the certification was issued, or that
a modification is necessary to assure
adequate protection of the public health
and safety or the common defense and
security.

(2) Similarly, notwithstanding any
provision in 10 CFR 50.109, during any
renewal period in which a design
certification issued under this Subpart is
in effect, the Commission may not
impose more stringent safety
requirements on the certification unless
the Commission determines in a
rulemaking either that significant new
information shows that a modification is
necessary to bring the certification or
the referencing plants into compliance
with the Commission's regulations and
orders in effect at the time the
certification was renewed, or that a
modification is necessary to assure
adequate protection of the public health
and safety or the common defense and
security.

(3) Any modification the NRC imposes
on a design certification rule under
paragraphs (a)(1) and (a)(2) of this
section will be applied to all plants
referencing the certified design.

(b) The holder of a standard design
certification issued under this Subpart
may file a request for an amendment to
the design certification by way of notice
and comment rulemaking. The
Commissgion shall grant the amendment
request if it determines that the
amendment will comply with the Atomic
Energy Act and the Commission's
regulations. The amendment will be
applied to all plants referencing the
design only if the amendment is
necessary for adequate protection of the
public health and safety or the commen
defense and security. Any other
amendment will apply only to plants
referencing the design after the
amendment is granted.

{c) An applicant for a construction
permit, operating license, or combined
license, or a licensee whose license
references a certified standard design
issued under this subpart, may request
an exemption from one or more
elements of the design certification. The
Commission shall grant such a request if
it determines that the exemption
complies with the Atomic Energy Act,
the Commission's regulations and
orders, and the requirements of 10 CFR
50.12(a). Exemptions apply only to the

license for which the exemption was
requested.

(d) The licensee of a plant built
according to a standardized design may
make a change to the standardized
portion of the plant, without prior
Commission approval, only if the change
does not involve changes to the design
as described in the rule certifying the
design, or in the certifying rule together
with any exemption which may have
been granted the licensee under
§ 52.63(c).

Subpart C—Combined Licenses

§52.71 Scope of subpart.

This subpart sets out the requirements
and procedures applicable to
Commission issuance of combined
construction permits and conditional
operating licenses (“'combined licenses")
for nuclear power facilities.

§52.73 Relatlonship to Subparts A and B.

An application for a combined license
under this subpart may, but need not,
reference a standard design certification
issued under Subpart B of this part or an
early site permit issued under Subpart A
of this part.

§52.75 Fliing of applications.

Any person except one excluded by
10 CFR 50.38 may file an application for
a combined license for a nuclear power
facility with the Director of Nuclear
Reactor Regulation. The applicant shall
comply with the filing requirements of
10 CFR 50.4 and 50.30 (a) and (b) as they
would apply to an application for a
nuclear power plant construction permit,
The fees associated with the filing and
review of the application are set out in
10 CFR Part 170. The applicant shall
include an environmental report with
the application if it does not reference
an early site permit.

§52.77 Contents of applications; general
information.

The application must contain all of the
information required by 10 CFR 50.33
and 50.33a as those sections would
apply to an applicant for a nuclear
power plant construction permit. In
particular, the applicant shall comply
with the requirement of § 50.33a(b)
regarding the submission of antitrust
information.

§ 52.79 Contents of applications; technical
Information.

(a) The application must contain the
final safety analysis report required by
10 CFR 50.34(b). The report may
incorporate by reference the final safety
analysis report for a certified standard
design, but must be supplemented to
include, as appropriate, the information

required of applicants for operating
licenses by 10 CFR Part 50. In particular,
an application referencing a certified
design must describe those portions of
the design which are site-specific, such
as the service water intake structure or
the ultimate heat sink, An application
referencing a certified design must also
demonstrate compliance with the
interface requirements established for
the design under § 52.47(d) of this part.
If the application does not reference a
certified design, the application must
comply with the requirements of § 52.47
of this part for level of design
information, and shall contain the
technical information required by

§§ 52.47(a), 52.47(b)(2) and (3), and, if
the design is modular, 52.47(c). The
application must also include proposed
technical specifications prepared in
accordance with the requirements of 10
CFR Part 50.

(b) The application for a combined
license must include the proposed
inspections, tests, and analyses which
the licensee shall perform and the
acceptance criteria therefor which will
provide reasonable assurance that the
facility has been constructed and will
operate in conformity with the
application, the provisions of the Atomic
Energy Act, and the Commisgsion's
regulations.

(c) If the application references an
early site permit, the application must
demonstrate the suitability of the site for
the design and must discuss any other
significant environmental issue not
congidered in any previous proceeding
on the site or the design. If the
application does not reference an early
site permit, then the application must
contain the information required by
§ 52.17(b) of this part on redress of the
site in the event that the activities
permitted by § 52.91(a) of this subpart
are performed.

(d) The application must contain
emergency plans which provide
reasonable assurance that adequate
protective measures can be taken in the
event of a radiological emergency at the
site.

(1) The applicant shall make good
faith efforts to obtain certifications by
the responsible local and State
governmental agencies that:

(i) The proposed emergency plans are
practicable;

(ii) These agencies are committed to
participating in any further development
of the plans, including any required field
demonstrations; and

(iii) These agencies are committed to
executing their responsibilities under the
plans in the event of an emergency.
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(2) The application must contain any
certifications that have been obtained. If
these certifications cannot be obtained,
the application must demonstrate that
the proposed plans nonetheless provide
reasonable assurance that adequate
protective measures can be taken in the
event of a radiological emergency at the
site,

§ 52.81 Standards for review of
applications.

Applications filed under this subpart
will be reviewed according to, as
appropriate, the pertinent standards set
out in 10 CFR Part 50 and its appendices
as they apply to applications for
construction permits and operating
licenses for nuclear power plants.

§52.83 Applicability of Part 50 provisions.
Unless otherwise specifically
provided in this subpart, all provisions
of 10 CFR Part 50 and its appendices
applicable to holders of construction
permits for nuclear power reactors also
apply to holders of combined licenses
issued under this subpart. Similarly, all
provisions of 10 CFR Part 50 and its
appendices applicable to holders of
operating licenses also apply to holders
of combined licenses issued under this
subpart who have received written
authorization for full-power operation
under § 52.103. However, any limitations
contained in Part 50 regarding
applicability of the provisions to certain
classes of facilities continue to apply.

§52.85 Administrative review of
applications.

A combined license is subject to all
applicable procedural requirements
contained in 10 CFR Part 2, including the
requirments for docketing (§ 2.101) and
issuance of a notice of hearing (§ 2.104).
All hearings on combined licenses are
governed by the procedures contained in
Part 2.

§ 52.87 Referral to the ACRS.

The Commission shall forward the
application to the Advisory Committee
on Reactor Safeguards (ACRS). The
ACRS shall review the application and
report its findings and recommendations
to the Commission. The ACRS need not
reconsider issues on which it has made
findings and recommendations in any
earlier review of the site or the design
which is the subject of the application.

§52.89 Environmental review.

If the application references an early
site permit or a certified standard
design, the environmental review must
focus on the suitability of the site for the
design and any other significant
environmental issue not considered in
any previous proceeding on the site or

the design. The results of this limited
review must be presented at the hearing
on the application. However, the
Commission may not modify any final
determination on an issue that has been
considered and decided in any earlier
proceeding on the referenced site or
design, except as provided in § 52.39
and 52.83 regarding finality of early site
permit determinations and finality of
standard design certifications,
respectively. If the application does not
reference an early site permit or a
certified standard design, all of the
environmental review procedures set
out in 10 CFR Part 51 must be followed,
including the issuance of a final
environmental impact statement.

§52.81 Authorization to conduct site
a

(a) If the application references an
early site permit, the applicant may
perform the site preparation activities
authorized in § 52.25 after the
application for a combined license has
been docketed. Otherwise, the applicant
shall request authorization to conduct
site preparation activities pursuant to 10
CFR 50.10(e)(1} and (2). In either case,
authorization to conduct the activities
described in 10 CFR 50.10{e}(3)(i) may be
granted only after the presiding officer
in the combined license proceeding
makes the additional finding required by
10 CFR 50.10(e)(3)(ii).

(b) If, after an applicant for a
combined license has performed the
activities permitted by paragraph (a) of
this section, the application for the
license is withdrawn or denied, and the
early site permit referenced by the
application expires or the holder of the
early site permit so requests, then the
applicant shall redress the site in accord
with the terms of the site redress plan
required by § 52.17(b). If, before redress
is complete, a use not envisaged in the
redress plan is found for the site or parts
thereof, the applicant shall carry out the
redress plan to the greatest extent
possible consistent with the alternate
use.

§52.93 Exemptions and variances.

(a) Applicants for a combined license
under this subpart, or any amendment to
a combined license, may include in the
application a request, under 10 CFR
50.12, for an exemption from one or
more of the Commission's regulations,
including any part of a design
certification rule, The Commission shall
grant such a request if it determines that
the exemption will comply with the
Atomic Energy Act, the Commission’s
regulations, and the requirements of 10
CFR 50.12(a).

(b) An applicant for a combined
license, or any amendment to a
combined license, who has filed an
application referencing an early site
permit issued under this subpart may
include in the application a request for a
variance from one or more elements of
the permit. In determining whether to
grant the variance, the Commission will
be guided by the considerations set forth
in 10 CFR 50.92, which guide the
Commission's determinations on
applications for amendments to
construction permits.

§52.97 lssuance of combined licenses.

(a) The Commission may issue a
combined license for a nuclear power
facility upon finding that the applicable
requirements of §§ 50.40, 50.42, 50.43,
50.47, and 50.50 have been met, and that
there is reasonable assurance that the
facility will be constructed and operated
in conformity with the license, the
provisions of the Atomic Energy Act,
and the Commission’s regulations.

(b) The Commission shall identify in
the license the inspections, tests, and
analyses that the licensee shall perform
and the acceptance criteria therefor
which provide reasonable assurance
that the facility has been constructed
and will be operated in conformity with
the license, the provisions of the Atomic
Energy Act, and the Commission’s
regulations.

§52.99 Inspection during construction.

After issuance of a combined license,
the Commission shall assure through
inspections, tests, and analyses that
construction of the facility is completed
in conformity with the combined license,
the provisions of the Atomic Energy Act,
and the Commission's regulations. The
Commission shall apply to holders of
combined licenses the same inspection
program applied to holders of nuclear
power plant construction permits.
Holders of combined licenses shall
comply with the provisions of §§ 50.70
and 50.71.

§52.101 Pre-operational antitrust review.

Prior to conversion of a combined
license to an operating license, the NRC
staff shall conduct an antitrust review
pursuant to § 50.42(b) to determine
whether significant changes in the
licensee's activities or proposed
activities have occurred subsequent to
the previous review by the Attorney
General and the Commission in
connection with the issuance of the
combined license. If the Commission
determines that significant changes have
occurred, the antitrust review required
by section 105c(1) of the Atomic Energy
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Act must be completed prior to
commencement of commercial operation
of the facility. Upon completion of this
review, and following receipt of the
advice of the Attorney General, the
Director of Nuclear Reactor Regulation
may impose any additional license
conditions needed to avoid creating or
maintaining a situation inconsistent
with the antitrust laws as specified in
section 105a of the Atomic Energy Act.

§52.103 Authorization to operate under a
combined license.

(a) Before the facility may operate, the
holder of the combined license shall
apply for authorization of operation
under the combined license. If the
combined license is for a modular
design, each module is the subject of a
separate authorization. The Commission
shall publish a notice of the proposed
authorization in the Federal Register
under 10 CFR 2.105. Within 30 days, any
person whose interests may be affected
may request a hearing on the basis
either (1) that there has been a
nonconformance with the license, the
licensee's written commitments, the
Atomic Energy Act, or the Commission's
regulations and orders, which has not
been corrected and which could
materially and adversely affect the safe
operation of the facility; or (2) that
significant new information shows that
some modification to the site or the
design is necessary to assure adequate
protection of public health and safety or
the common defense and security. The
petitioner shall set forth with reasonable

specificity the facts and arguments
which form the basis for the request.

(b) If a hearing is not requested, or if
all requests are denied, the Commission
may authorize operation under the
combined license, as provided in § 50.56,
upon making the findings in § 50.57.

Dated at Rockville, MD, this 17th day of
August 1988,

For the Nuclear Regulatory Commission.
Samuel J. Chilk,

Secretary of the Commission.
[FR Doc. 88-18964 Filed 8-22-88; 8:45 am]
BILLING CODE 7590-01-M

DEPARTMENT GF TRANSPORTATION
Federal Aviation Administration

14 CFR Ch. |

[Summary Notice No. PR-88-8]

Petition for Rulemaking; Summary of
Petitions Recelved

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of petitions for
rulemaking received and of dispositions
of prior petitions.

SUMMARY: Pursuant to FAA's
rulemaking provisions governing the
application, processing, and disposition
of petitions for rulemaking (14 CFR Part
11), this notice contains a summary of
certain petitions requesting the initiation
of rulemaking procedures for the
amendment of specified provisions of

PETITIONS FOR RULEMAKING

the Federal Aviation Regulations and of
denials or withdrawals of certain
petitions previously received. The
purpose of this notice is to improve the
public's awareness of, and participation
in, this aspect of FAA's regulatory
activities. Neither publication of this
notice nor the inclusion or omission of
information in the summary is intended
to affect the legal status of any petition
or its final disposition.

DATE: Comments on petitions received
must identify the petition docket number
involved and must be received on or
before October 24, 1988.

ADDRESS: Send comments on any
petition in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-204),
Petition Docket No. , 800
Independence Avenue, SW.,
Washington, D.C. 20591.

FOR FURTHER INFORMATION: The
petition, any comments received, and a
copy of any final disposition are filed in
the assigned regulatory docket and are
available for examination in the Rules
Docket (AGC-204), Room 916, FAA
Headgquarters Building (FOB 10A), 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-3132.

This notice is published pursuant to
paragraphs (b) and (f) of § 11.27 of Part
11 of the Federal Aviation Regulations
(14 CFR Part 11).

Isued in Washington, DC, on August 18,
1988.

Deborah E. Swank,
Acting Manager, Program Management Staff.

Petitioner

Regulations affected

Description of relief sought disposition

National Rifle Association of America

14 CFR § 108.11

To add a new paragraph to read that no certificate holder shall place
upon, or in any way attach to, the outside of checked baggage or
any other checked parcel any markings of any kind which would
indicate that the baggage or parcel contained a firearm. Denied:
August 8, 1988.

[FR Doc. 88-19028 Filed 8-22-88; 8:45 am)]
BILLING CODE 4910-13-M

14 CFR Part 39
{Docket No. 88-NM-97-AD]

Airworthiness Directives; Boeing
Model 757 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This notice proposes a new
airworthiness directive (AD), applicable
to certain Boeing Model 757 series
airplanes, which would require
replacement of both spoiler wheel
command units. This proposal is
prompted by reports that a potential
failure mode exists which could cause
uncommanded deployment of three
flight spoilers on one wing to their full
up position. This condition, if not
corrected, could result in a sudden large
rolling moment and, after recovery by
the pilot, diminished roll capability and
a significant loss of lift.

DATES: Comments must be received no
later than October 17, 1988.

ADDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attn: ANM-103), Attention:
Airworthiness Rules Docket No. 88-NM-
97-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168. The
applicable service information may be
obtained from Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124. This information
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may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle.
Washington, or Seattle Transport
Airplane Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert C. McCracken, Systems and
Equipment Branch, ANM-130S;
telephone (206) 431-1947. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington, 98168.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulation docket
number and be submitted in duplicate to
the address specific above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA /public
contact concerned with the substance of
this proposal will be filed in the Rule
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM])
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attn: ANM-103),
Attention: Airworthiness Rules Docket
No. 88-NM-97-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion: The FAA has been
advised by Boeing Commercial
Airplanes, the manufacturer of Model
757 series airplanes, that a potential
failure mode has been identified in the
spoiler wheel command unit, which
would occur as a result of separation of
the input gear from the input shaft.
Although no occurrences of this problem
in service have been reported, this
failure could cause uncommanded
deployment of three flight spoilers on
one wing to their full up position. This
condition, if not corrected, could result
in a sudden large rolling moment and,
after recovery by the pilot, diminished

n}ll capability and a significant loss of
lift.

The FAA has reviewed ad approved
Boeing Service Bulletin 757-27-0078,
dated May 19, 1988, which describes
replacement of both spoiler wheel
command units with improved units,
and test and adjustment of the units
after replacement.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed
which would require replacement of the
spoiler wheel command units in
accordance with the service bulletin
previously mentioned.

It is estimated that 104 airplanes of
U.S. registry would be affected by this
AD, that it would take approximately 5
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $20,800.

The regulations set forth in this notice
would be promulgated pursuant to the
authority in the Federal Aviation Act of
1958, as amended (48 U.S.C. 1301, et
seq.), which statute is construed to
preempt state law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12201
and (2} is not a significant rule pursuant
to the Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities because few, if
any, Boeing Model 757 airplanes are
operated by small entities. A copy of a
draft regulatory evaluation prepared for
thigk action is contained in the regulatory
docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations (14
CFR 39.13) as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1883); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Boeing: Applies to Model 757 series airplanes,
as listed in Service Bulletin
757-27-0078, dated May 19, 1968,
certificated in any category. Compliance
required within the next 24 months after
the effective date of this AD, unless
previously accomplished.

To prevent uncommanded extension of
three flight spoilers on one wing, due to
failure of a spoiler wheel command unit,
accomplish the following:

A. Replace both spoiler wheel command
units, in accordance with Boeing Service
Bulletin 757-27-0078, dated May 19, 1988.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Transport Airplane Office, FAA,
Northwest Mountain Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager, Seattle
Transport Airplane Office.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the inspections required
by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 88124, These documents
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Transport
Airplane Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

Issued in Washington, DC, on August 18,
1988.

Thomas E. McSweeny,

Acting Director, Office of Airworthiness.

[FR Doc. 88-19023 Filed 8-22-88; 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 88-NM-91-AD]

Airworthiness Directives; Fokker
Model F-28 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
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action: Notice of Proposed Rulemaking
(NPRM).

sUMMARY: This notice proposes a new
airworthiness directive {AD), applicable
to Fokker Model F-28 series airplanes,
which would require a visual inspection
of the flap track beam support bracket
and rear spar web and boom, and
repair, if necessary. This proposal is
prompted by reports of cracks detected
in the rear spar web. This condition, if
not corrected, could lead to structural
failure in the flap and rear spar web,
and fuel leakage.

pATES: Comments must be received no
later than October 17, 1988.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attention: ANM-103),
Attention: Airworthiness Rules Docket
No. 88-NM-91-AD, 17900 Pacific
Highway South, C-88968, Seattle,
Washington 98168, The applicable
service information may be obtained
from Fokker Aircraft U.S.A., 1199 N.
Fairfax Street, Alexandria, Virginia
22314. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office 9010
East Marginal Way South, Seattle,
Wasghington.
FOR FURTHER INFORMATION CONTACT:
Ms. Armella Donnelly, Standardization
Branch, ANM-113, FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68968, Seattle, Washington
98168, telephone (206) 431-1967; or Mr.
John Varoli, Manager, FAA, Brussels
Aircraft Certification Office, AEU-100,
FAA, c/o American Embassy, APO New
g'ork 09667-1011, telephone 32-2-230-
534.
SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for

examination by interested persons. A
report summarizing each FAA-public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Auvailability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attention: ANM-
103), Attention: Airworthiness Rules
Docket No. 88-NM-91-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion: The
Rijksluchtvaartedienst (RLD), which is
the airworthiness authority of the
Netherlands, has, in accordance with
existing provisions of a bilateral
airworthiness agreement, notified the
FAA of an unsafe condition which may
exist on Fokker Model F-28 series
airplanes. During a recent inspection of
a Model F-28 airplane, prompted by a
fuel leak, one operator discovered a long
crack in the wing rear spar web at wing
station 5280. The operator found a
smaller crack in this same area on one
other airplane. Further investigation
revealed that the cracks appear to have
been caused by misalignment of the flap
track beam support bracket and
subsequent bolt seating deficiencies.
This condition, if not corrected, could
lead to structural failure in the flap and
rear spar web, and could result in fuel
leakage.

Fokker B.V. has issued Service
Bulletin F28/57-81, dated May 27, 1988,
which describes procedures for a visual
inspection, repetitive inspection, and
repair, if necessary, of the flap track
beam support bracket and rear spar
web, The RLD has classified this service
bulletin as mandatory and has issued
Netherlands Airworthiness Directive
Number 88-30, dated May 20, 1988,
addressing this subject.

This airplane model is manufactured
in the Netherlands and type certificated
in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement.

Since this condition is likely to exist
or develop on airplanes of this same
type design registered in the United
States, an AD is proposed that would
require inspection of the flap beam
support bracket and rear spar web and
boom and repair, if necessary, in
accordance with the service bulletin
previously mentioned.

It is estimated that 51 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 56
manhours per airplane to accomplish the

required actions, and that the average
labor cost would be $40 per manhour.
Based on these figures, the total cost
impact of this AD to U.S. operators is
estimated to be $124,240.

The regulations set forth in this notice
would be promulgated pursuant to the
authority in the Federal Aviation Act of
1958, as amended (48 U.S.C. 1301, et
seq.), which statute is construed to
preempt state law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

For the reasons discussed above, the
FAA has determined that this document
(1) involves a proposed regulation which
is not major under Executive Order
12291 and (2) is not a significant rule
pursuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this proposed rule, if promulgated,
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
because few, if any, Model F-28
airplanes are operated by small entities.
A copy of a draft regulatory evaluation
prepared for this action is contained in
the regulatory docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations as
follows:

PART 39—{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.5.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Fokker B.V.: Applies to Model F-28 series
airplanes, Serial Numbers 11003 to 11241
inclusive, 11991, and 11992, certificated in
any category. Compliance required as
indicated, unless previously
accomplished.

To prevent structural failure in the flap or
rear spar web and fuel leakage, accomplish
the follow:

A. Prior to the accumulation of either 10,000
flight hours or 20,000 flight cycles (landings),
or within 500 flights cycles (landings) after
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the effective date of this AD, whichever is
later: Conduct an external visual inspection
of the flap track beam support bracket for
position in accordance with Part 1 of Fokker
Service Bulletin F28/57-81, dated May 27,
1968.

B. If the flanges of the flap track beam
support bracket are found during the
inspection specified in A., above, to be
parallel to the rear spar, no further action is
required.

C. If the flanges of the flap track beam
support bracket are found during the
inspection specified in A., above, not to be
parallel to the rear spar, inspect for cracks in
the web of the rear spar, in accordance with
Part 2 of Service Bulletin F28/57-91, dated
May 27, 1988, before further flight.

1. If no cracks are found, repeat the

inspection every 1,000 flight cycles (landings) -

until an internal inspection is conducted in
accordance with Part 3 of Service Bulletin
F28/57-81, dated May 27, 1988,

2. If, during the inspections in accordance
with Part 3 of Service Bulletin F28/57-81,
dated May 27, 1688, it is determined that the
bolts are installed properly, a spotface is not
found, and cracking does not exist, reseal or
reinstall the bolts in accordance with Part 3
of that service bulletin. No further action,
other than restoration to normal, is required.

3. If cracks are found during the inspections
required by paragraph C., C.1., or C.2,, above,
or if a spotface is found during the
inspections required by paragraph C.1,, or
C.2., above, prior to further flight, repair in a
manner approved by the Manager, FAA,
Brussels Aircraft Certification Office, AEU-
100. Under conditions noted in the Service
Bulletin F28/57-81, dated May 27, 1988,
temporary repairs may be made in
accordance with Part 4 and the associated
table and figures of that service bulletin.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager,
Standardization Branch, ANM-113.

E. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Fokker Aircraft U.S.A., 1199
N. Fairfax Street, Alexandria, Virginia
22314. These documents may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or at the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

Issued in Washington, DC, on August 186,
1988,

Thomas E. McSweeny,

Acting Director, Office of Airworthiness.
[FR Doc. 88-19022 Filed 8-22-88; 8:45 am]
BILLING CODE 4910-13-

14 CFR Part 39
[Docket No. 88-NM-101-AD]

Alrworthiness Directives;
Model 727 Series Alrplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This notice proposes a new
airworthiness directive (AD), applicable
to Boeing Model 727 series airplanes,
which would require the inspection and,
if necessary, repair and/or modification
of certain areas of the main landing gear
(MLG) wheel well pressure floor. This
proposal is prompted by recent reports
of cracking of the MLG wheel well
pressure floor, that resulted in the loss
of cabin pressurization. Cracks in this
area, if not detected and corrected,
could lead to loss of cabin
pressurization.

DATES: Comments must be received no
later than October 17, 1988.

ADDRESSES: Send comments on the
propesal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attn: ANM-103), Attention:
Airworthiness Rules Docket No. 88-NM-
101-AD, 17900 Pacific Highway South,
C-68968, Seattle, Washington 98168. The
applicable service information may be
obtained from Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124. This information
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Transport
Airplane Office, FAA, Northwest
Mountain Region, 8010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr, Stanton R. Wood, Airframe Branch,
ANM-120S; telephone (208) 431-1924.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
08168.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as

they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA /public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.
Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attn: ANM-103),
Attention: Airworthiness Rules Docket
No, 88-NM-101-AD, 17900 Pacific
Highway South, C-88966, Seattle,
Washington 98168,

Discussion

There have been several reported
incidents involving cracking of certain
portions of the main landing gear (MLG)
wheel well pressure floor on Boeing
Model 727 series airplanes. One recent
cracking incident resulted in the loss of
cabin pressurization. The cracking has
been attributed to fatigue. Such
cracking, if not detected and corrected
could lead to loss of cabin
pressurization.

The FAA has reviewed and approved
Boeing Service Bulletin 727-53-149,
Revision 2, dated March 20, 1981, which
describes procedures for inspection,
repair, and modification of the MLG
wheel well pressure floor.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is propesed
which would require periodic
inspections and, if necessary, repair or
modification of the MLG wheel well
pressure floor, in accordance with the
service bulletin previously mentioned.

It is estimated that 1,000 airplanes of
U.S. registry would be affected by this

* AD, that it would take approximately 2

manhours per airplane to accomplish the
required inspection, and that the
average labor cost would be $40 per
manhour. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $80,000.

The regulations set forth in this notice
would be promulgated pursuant to the
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authority in the Federal Aviation Act of
1958, as amended (49 U.S.C. 1301, et
seq.), which statute is construed to
preempt state law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12291
and (2) is not a significant rule pursuant
to the Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities because few, if
any, Model 727 airplanes are operated
by small entities. A copy of a draft
regulatory evaluation prepared for this
action is contained in the regulatory
docket.

List of Subjects: 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend Section 39.13 of Part
39 of the Federal Aviation Regulations
(14 CFR 39.13) as follows:

PART 38—{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.5.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new
airworthiness directive:

Boeing: Applies to all Model 727 series
airplanes listed in Boeing Service
Bulletin 727-53-149, Revision 2, dated
March 20, 1981, certificated in any
category. Compliance required as
indicated, unless previously
accomplished.

To detect cracking of the main landing gear
(MLG) wheel well pressure floor adjacent to
body stations (BS) 880, 890, 930, and 940,
accomplish the following:

‘A. Prior to the accumulation of 30,000
flights or within the next 2,500 flights,
whichever occurs later, and thereafter at
intervals not to exceed 4,000 flights, perform
@ close visual, eddy current, or dye penetrant
inspection for cracks in the pressure floor, in
accordance with Boeing Service Bulletin 727~
53-148, Revision 2, dated March 20, 1981.

B. If cracks are detected that do not exceed
the limits listed in Table Il in Section Il of
Boeing Service Bulletin 727-53-149, Revision
2, dated March 20, 1981, prior to further flight,
repair in accordance with the interim repair
described in paragraph C. of Section I, or
the permanent repair described in paragraph
D. of Section III of the service bulletin. The
interim repair must be replaced within 600
flights with the permanent repair.

C. If cracks are found that exceed the limits
listed in Table II, of Section III of Boeing
Service Bulletin 727-53-149, Revision 2, dated
March 20, 1981, prior to further flight,
accomplish the permanent repair described in
paragraph D. of Section III of the service
bulletin prior to further flight. A repair
accomplished using blind fasteners must be
reinspected at intervals not to exceed 2,000
flights until the blind fasteners are replaced
with the fasteners specified in paragraph 4. of
Section III of the service bulletin.

D. Incorporation of the repairs in
accordance with paragraph B. or C., above,
terminates the repetitive inspection
requirements of paragraph A., above, for that
area. Incorporation of the preventative
modification in paragraph E. of Section Il of
Boeing Service Bulletin 727-53-149, Revision
2, dated March 20, 1981, terminates the
repetitive inspection requirement of
paragraph A., above.

E. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Transport Airplane Office, FAA,
Northwest Mountain Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager, Seattle
Transport Airplane Office.

F. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 88124. These documents
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Transport
Airplane Office, FAA, Northwest
Mountain Region, 2010 East Marginal
Way South, Seattle, Washington.

Issued in Washington, DC, on August 18,
1988.
Thomas E. McSweeny,
Acting Director, Office of Airworthiness.
[FR Doc. 88-19024 Filed 8-22-88; 8:45 am]
BILLING CODE 4910-13-M

ENVIRONMENTAL PROTECTION
AGENCY

40CFR Ch.!
[AD-FRL-3433-5; Docket No. A-88-04]

Conference on Air Quality Modeling

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Notice of conference.

SuMMARY: The EPA announces the
Fourth Conference on Air Quality
Modeling. Such a conference is required
by section 320 of the Clean Air Act
(CAA) to be held every 3 years. The
purpose of the fourth conference is to
advise the public on new modeling
techniques and to solicit comments to
guide EPA's consideration of any
rulemaking needed to revise the
*Guideline on Air Quality Models
(Revised)”, EPA-450/2-78-027R (1986)
and Supplement A (1987). A more
detailed discussion of these new
modeling techniques will be given by
EPA during the conference.

DATES: The fourth conference will be
held on October 12 and 13, 1988, from
9:00 a.m. to 5:00 p.m. Requests to speak
at the conference must be submitted to
the individuals listed below by October
3, 1988. All written comments must be
submitted by December 15, 1988.

ApDRESSES: Conference: The conference
will be held in the Thomas Jefferson
Auditorium, South Agriculture Building,
14th Street and Independence Avenue,
SW., Washington, DC.

Comments: Written statements or
comments not presented at the
conference should be submitted (in
duplicate if possible) to: Central Docket
Section (South Conference Center, Room
4), Attention: Docket A-868-04, U.S.
Environmental Protection Agency, 401 M
Street, SW., Wasghington, DC 20480.
Documents referenced in this notice as
well as comments received may also be
inspected at this address. A reasonable
fee may be charged for copying. This is
a new docket established for the
conference and for consideration of any
further revision of the “Guideline on Air
Quality Models {(Revised)" and
Supplement A. Prior material relevant to
the development of the modeling
guideline and Supplement A may be
found in Docket A-B0-48.

FOR FURTHER INFORMATION CONTACT:
Joseph A. Tikvart, Chief, Source
Receptor Analysis Branch (MD-14),
Office of Air Quality Planning and
Standards, U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711; telephone
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(919) 541-5562 or Jawad S. Touma,
telephone (919) 541-5381.

SUPPLEMENTARY INFORMATION:

Background

Section 320 of the CAA states that a
conference on air quality modeling is to
be held every 3 years to address
appropriate air quality modeling
necessary for carrying out prevention of
significant deterioration (PSD)
requirements, thereby fostering the
standardization of air quality modeling
practices. Such models are also used for
evaluating State implementation plans
for existing sources, making new source
reviews, and otherwise estimating
source receptor relationships. The first
conference, held in December 1977,
addressed EPA's proposed modeling
guideline. The result was the “Cuideline
on Air Quality Models" (EPA-450/2-78—
027) which provides guidance on the
selection and application of air quality
models. The second conference in
August 1981 was an open forum to
address model accuracy and the
incorporation of model uncertainty in
regulatory decision-making. The third
conference, held in January 1985,
provided a forum for public review and
comment on proposed revisions to the
modeling guideline. As a result of public
comment during that conference EPA
issued the “"Guideline on Air Quality
(Revised)", EPA-450/2-78-027R, (51 FR
32176). Revisions responding to issues
raised during that conference are
included in Supplement A to the
guideline (53 FR 392).

The Fourth Conference on Air Quality
Modeling will address EPA's modeling
guidance. Substantial new knowledge
concerning modeling analyses has
become available since the guideline
and Supplement A were issued. Future
revisions to the guideline are needed to
improve the basis for air quality impact
assessments and to insure that it reflects
the state-of-the-art with respect to air
quality models and data bases. As a
basis for possible revisions of the
modeling guideline and for holding this
fourth conference, EPA has assembled a
list of recent developments in modeling
techniques and related methods
developed by EPA, other Federal
agencies, or the private sector. These
techniques and related methods are
briefly described below. Topics are
arranged to coincide with the
organization of the modeling guideline.

The EPA requests comments on the
general issues of technical validity,
relevant accuracy, merits and
limitations of the models and methods
listed here compared to current
techniques in the modeling guideline,

and comments on other more specific
issues listed below. Comments related
to air quality modeling of general
interest to the public may also be made.
The issues raised at the conference and
in the comment period will be
considered in development of a notice
proposing to revise the “Guideline on
Air Quality Models (Revised)" and
Supplement A.

Modeling Activities

A. Complex Terrain Dispersion Model
(CTDM)

The EPA has completed the CTDM
project, EPA /600/3-88/006 (Docket Item
II-1-2). One major output is the
development and evaluation of the
CTDM. This is a refined air quality
model for determining pollutant
concentrations from sources in
“complex terrain” areas (where the
height of the nearby terrain exceeds the
height of the source being modeled). The
CTDM is designed for situations where
plume impingement on the windward
side of terrain features during stable to
neutral atmospheric conditions is
believed to cause air quality problems.
The user’s guide documenting the
scientific assumptions used in CTDM is
available as EPA/600/8-87/058a and
058b (Docket Item II-I-1). Because
CTDM was designed for neutral to
stable flow conditions, the model does
not predict concentrations during
unstable atmospheric conditions when a
plume is within the mixed layer. Thus, in
order to adequately estimate
concentrations during all averaging
periods of concern for regulatory
applications, it will be necessary to
merge the output from CTDM with
output from another model that can
handle the convectively unstable
atmospheric conditions. Other issues
that need to be resolved for any
regulatory application include
meteorological data requirements,
receptor grid spacing, the choice of
model options, and a consistent
approach to terrain characterization.

The EPA is currently studying the
performance of CTDM and has
completed several additional model
evaluation and sensitivity studies
(Docket Items II-I-3 and 4). The EPA
solicits comments on: (1) Whether
CTDM is a technically valid model; (2)
whether use of an additional algorithm
for modeling convective atmospheric
conditions is suitable; (3) whether the
validation and sensitivity studies
warrant the adoption of CTDM as a
refined model i complex terrain; (4)
how data requirements should be
specified given that CTDM requires an
extensive set of meteorological data

input not routinely collected in most
current measurement programs; (5)
whether EPA should recommend the use
of CTDM in a screening mode with
assumed "worst case” meteorological
conditions if more sophisticated on-site
data are not available; and (6) whether
limitations should be placed on the use
of CTDM for regulatory applications.

The CTDM does not address all
situations involving complex terrain
where concentrations of possible
concern can occur, e.g,, on the lee side
of hills. During the public comment
period on the supplemental proposal
(Docket A-80-46, Item VI-G-1), several
commenters suggested that high
concentrations may result at such
locations and that the highly
conservative nature of the existing
complex terrain screening models
compensates to some extent for not
addressing any of these phenomena. The
EPA solicits public comment on how to
take such situations into account in
setting emission limits for sources which
use CTDM.

B. Ozone Precursor Point Source
Modeling

The EPA’s regulations require a
demonstration that a proposed source
(or modification) will not cause or
contribute to a violation of any National
Ambient Air Quality Standards. The
modeling guideline does not, however,
recommend a technique for predicting
the impact on ambient ozone
concentrations due to point sources of
ozone precursor emissions, i.e., volatile
organic compounds or nitrogen oxides.
The EPA has developed a screening
technique based on the Reactive Plume
Model (RPM-II), (Docket Item II-I-5)
and solicits comments on the technical
validity of this screening technique.

C. Mobile Source Modeling at
Signalized Intersections

The EPA is reviewing the most
appropriate traffic and emissions
components of intersection models for
air quality analyses because high carbon
monoxide concentrations occur near
signalized intersections. In addition, the
EPA guidance contained in Worksheet 2
of the "Guideline for Air Quality
Maintenance Planning and Analysis,
Volume 9", EPA-450/4-75-001, cannot
adequately model overcapacity
situations at these intersections. The
EPA has been working with the Federal
Highway Administration (FHWA) to
determine how an intersection analysis
should be performed and what
emissions/traffic model to use. As a
result of this joint effort
recommendations on these issues and &
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workplan for accomplishing them have
been developed (Docket Items II-1-8 and
7). The EPA solicits comments on the
adequacy of the technical approaches in
the recommendations and workplan.

D. Emissions and Dispersion Modeling
System for Airports

The U.S. Air Force and the FAA are
jointly developing the Emissions and
Dispersion Modeling System (EDMS] to
provide an integrated assessment of
pollution from multiple sources (e.g.,
aircraft, motor vehicles, and power
plants) at airports and air bases. The
model makes use of a modern
microcomputer data base system
through which an inexperienced
layperson can enter data and initiate an
emissions or dispersion modeling
activity. This model has been submitted
to EPA in accordance with EPA
provisions for soliciting new models (45
FR 20157). A description of the model
and a User's Guide have been prepared
(Docket Item II-1-8).

The EPA solicits comments on: (1)
Whether EDMS is a technically valid
model; (2) whether the performance
evaluations warrant the adoption of this
model ag a preferred model to estimate
pollutant concentrations at airports; and
(3) whether any limitations should be
placed on the use of the EDMS model for
regulatory applications.

E. Long-Range Transport Models

The EPA has been evaluating the
performance of several long-range
transport models. These models are
needed to estimate pollutant
concentrations at distances beyond
about 50 km, the conventional limit for
straightline Gaussian models. Estimates
of concentrations at distances greater
than 50 km may be required in certain
applications, e.g., Class I PSD areas.
Eight long-range transport models,
submitted to EPA in accordance with
EPA provisions for soliciting new
models {45 FR 20157), have been
evaluated by testing the models against
two sets of field data. The eight models
submitted can be used to predict short-
term averages (3 to 24 hours) of SO, and
primary particulates over distances of
20-2,000 km from single or a cluster of
multiple sources. The study is described
in the document titled “Evaluation of
Short-Term Long-Range Transport
Models", Volumes 1 and 2, EPA-450/4-
86-016a and 016b (Docket Item II-1-9).
The American Meteorological Society
has completed a peer review report for
this study (Docket Item II-I-10).

The EPA solicits comments on: (1)
Whether EPA should adopt one of these
eight models as a preferred long-range
transport model; (2) whether any

limitations should be placed on model
use for regulatory applications; (3)
whether the model estimates are
appropriate for averaging times and
source receptor distances of regulatory
concern; (4) whether the model use
should be limited to concentrations of
SO; and primary particulates; (5)
whether consideration should be given
to availability, complexity and the
detail/content of input data bases in
determining which model is
recommended; and (6) how data
collection and processing requirements
could be minimized.

The modeling guideline currently
states that selection of a long-range
transport model is on a case-by-case
basis. The EPA is developing an
example guidance protocol to illustrate
how to apply a long-range transport
model to regulatory problems. This
document contains recommendations for
model input and options and an
example application (Docket Item II-I-
11). The EPA solicits comments on the
technical approach used therein.

F. Models for Estimating Visibility
Impact of Specific Sources

The modeling guideline lists two
models which may be used on a case-
by-case basis for refined analysis to
estimate short-term impact assessment
of the type of visibility impairment
known as “plume blight” which can be
attributed to a specific source. The EPA
Office of Research and Development
has provided recommendations of
acceptable plume blight models (Docket
Item I1-1-12). The EPA solicits comments
on whether to adopt the
recommendations of this document and
whether any limitations shoud be placed
on the use of these models for regulatory
applications.

The modeling guideline also
references a document titled “Workbook
for Estimating Visibility Impairment”,
EPA-450/4-80-031. A revision of this
document has been prepared to reflect
current technical information and
experience (Docket Item II-1-13). It
contains procedures and a visibility
model that can be used for screening
purposes to estimate visibility
impairment from specific sources, The
EPA solicits comments on the technical
validity of the revised visibility
workbook, and whether to adopt the
techniques in this document.

G. Model for Shoreline Dispersion

The modeling guideline recommends
the Offshore and Coastal Dispersion
model for simulating plume dispersion
and transport from offshore point
sources to receptors on land or water.
The modeling guideline also indicates

the need for predicting plume dispersion
and fumigation under the unique
meteorological conditions that affect
elevated sources located on the
coastline. There, a convective boundary
layer capped by an inversion, becomes
established when winds are onshore
and sufficient overland heat flux and
land-water temperature differences
exist. Although models have been
developed to address this problem,
previous evaluations were not sufficient
to allow EPA to recommend a specific
technique. The EPA has not completed a
performance evaluation entitled
“Analysis and Evaluation of Statistical
Coastal Fumigation Models”, EPA-450/
4-87-002, (Docket Item [1-1-14). The EPA
has also developed a method to
incorporate shoreline dispersion
conditions in EPA regulatory models
using readily available data (Docket
Item II-1-15).

The EPA solicits comment on: (1)
Whether the performance evaluation
study warrants the adoption of a
preferred model for predicting plume
dispersion and fumigation for elevated
sources located on the coastline; (2)
whether the methods to approximate
certain input parameters from readily
available data are adequate; and (3)
whether any limitations should be
placed on the use of the model in
regulatory applications.

H. Valley Stagnation

The modeling guideline addresses the
issues of wind stagnation but does not
recommend any specific modeling
techniques. Concerns about PMio
violation violations in valley basins
have led many State and local agencies
to request a simple modeling technique
for simulating stagnation and wind
recirculation conditions. Stagnation
conditions tend to occur more frequently
and persist for a longer time in well
defined valleys; however, periods of
persistent very low winds can also
occur in broad shallow velleys. Simply
Gaussian models are not adequate
during these conditions. The
WYNDvalley model (developed by
WYNDsoft, Inc.) appears to have
technical merit and to be relatively
simple to apply. However, model
evaluation results based on a
comparison between model estimates
and air quality data are limited (Docket
Item II-1-16).

The EPA solicits comments on: (1)
Whether WYNDvalley is a technically
valid model; (2) whether additional data
bases exist to evaluate this model; (3)
what guidance EPA should provide for
users of the model; (4) whether any
limitations should be placed on its use
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for regulatory applications; and (5)
whether there are any other models
applicable to these stagnation
conditions.

1. On-Site Meteorological Program
Guidance

The use of on-site meteorological data
to support air quality impact analyses
has grown steadily over recent years.
The EPA has published a document
titled “On-site Meteorological Program
Guidance for Regulatory Modeling
Applications”, EPA-450/4-87-013
(Docket Item 1I-I-17). The purpose of
this document is to consolidate into a
single document specific guidance on
the collection and use of on-site
meteorological data for air quality
modeling analyses. While this document
has undergone extensive external peer
review by State agencies,
meteorological instrument
manufacturers, and other Federal
agencies, it has not been subject to
formal public comment. The EPA,
therefore solicits comments on the on-
site meteorological guidance document
and on whether to adopt the
recommendations of this document.

In response to the need for
consistency in the processing of on-site
meteorological data, EPA has developed
a Meteorological Processor for
Regulatory Models (MPRM), Docket
Item II-1-18). This computer algorithm is
designed to process on-site
meteorological data following the
procedures recommended in the on-site
meteorological guidance document and
produces cutput necessary to run the
EPA regulatory dispersion models. The
MPRM can also process National
Weather Service surface and upper air
data. It is designed to provide
considerable flexibility to users in terms
of imput data formats, and also is
structured to be easily expanded to
accommodate data requirements of
future models. The EPA, therefore, also
solicits comments on whether to adopt
MPRM as the standard processor of
meteorological data imput for modeling
applications.

J- Method for Evaluating Models

The modeling guideline describes a
number of actions to be taken to allow a
judgment to be made as to what model
is most appropriate for a given
application and specifically refers to the
document titled “Interim Procedures for
Evaluation Air Quality Models", EPA-
450/4-84-023. The Agency continues to
work on refining these methods and has
made advances in the statistical
methodology needed for determining
which model performs better than other
competing models. With this newer

methodology, it is feasible to combine
results from different averaging periods
and different data bases into a
probabilistic framework. This
methodology is described in an EPA
report titled "'Protocol for Determining
the Best Performing Model” {Docket
Item II-I-19}. An Appendix to this report
provides examples of applying the
protocol to compare the performance of
two rural air quality models. The EPA
solicits comments on the technical
approach used in this report and
whether to adopt the procedure in
judging the best performing models for
regulatory applications.

K. Other Issues

The modeling guideline references a
document titled “Guidelines for Air
Quality Maintenance Planning and
Analysis, Volume 10 (Revised)", EPA-
450/4-77-001. This document has been
revised to incorporate additions to the
technical approach and changes so that
the techniques now can easily be
executed on an IBM-PC compatible
microcomputer (Docket Item II-1-20).
The EPA solicits comments on the
technical validity of these screening
techniques.

The EPA has under development and
evaluation two regional scale models:
the Regional Oxidant Model and the
Regional Acid Deposition Model
(Docket Items II-1-21 and 22). These
models can treat complex chemical
interactions associated with emissions
from a large number of widely
distributed sources (e.g., a metropolitan
area) and can account for
comprehensive physical and chemical
processes important in the transport,
transformation, and deposition of
pollutants on a regional scale. These
models are designed to evaluate policy
implications of alternative control
strategies for groups of sources
encompassing a region. They are not
designed to set emission limits for
specific sources. The EPA solicits
comments on the potential usefujness to
regulatory programs of regional scale
models to assess transport, chemical
interactions and dispersion of multiple
pollutants.

Finally, air quality dispersion models
are taking on increasing importance as
tools for analyzing air emissions in
connection with toxics and hazardous
waste pollutants. The EPA solicits
comments on what modeling techniques
to consider in developing air pathway
analyses for such pollutants.

Public Participation

The Fourth Conference on Air Quality
Modeling will be open to the public; no
admission fee is charged. The morning

of the first day will include briefings by
EPA officials and others on the modeling
issues discussed above. In the
afternoon, the conference will continue
with statements from representatives of
APCA's Meteorology Committee, the
American Meteorological Society, the
National Academy of Sciences,
appropriate Federal agencies including
the National Science Foundation, the
National Oceanic and Atmospheric
Administration, the National Bureau of
Standards, the FAA, and others. The day
will conclude with statements by
representatives of State and local air
pollution control agencies. On the
second day, the conference will be
opened to statements and comments
from the general public.
Persons wishing to speak at the
conference should contact EPA at the
address given in the "FURTHER
INFORMATION" section no later than
10 days prior to the conference date.
Such persons should identify the
organization (if any) on whose behalf
they are speaking and the length of
presentation. If a presentation is
projected to be longer than 15 minutes,
the presenter should also state why a
longer period is needed. Persons failing
to submit a written notice but desiring to
speak at the conference should notify
the presiding officer immediately before
the conference and will be scheduled on
a time-available basis.

The conference will be conducted
informally and chaired by an EPA
official. There will be no sworn
testimony or cross examination. A
verbatim transcript of the conference
proceedings will be made and placed in
the docket. Speakers should bring extra
copies of their presentation for inclusion
in the docket, for the convenience of the
reporter and the Agency panel, Speakers
will be permitted to enter into the record
any additional written comments that
are not presented orally. Additional
written statements or comments should
be sent to the Central Docket Section
(see ADDRESSES section). A transcript
of the proceedings and a copy of all
written comments will be maintained in
Docket A-88-04 which will remain open
for 80 days following the conference for
the purpose of receiving additional
comments.

Date: August 15, 1988,

Don R. Clay,

Acting Assistant Administrator for Air and
Radiation.

[FR Doc. 88-18951 Filed 8-22-88; 8:45 am]
BILLING CODE 8560-50-M
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GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 201-1, 201-2, 201-23,
201-24

implementation of Title Vill,

Paperwork Reduction Reauthorization
Act of 1986, Regarding Automatic Data
Processing Equipment; Correction

AGENCY: Information Resources
Management Service, GSA.

ACTION: Notice of proposed rulemaking;
correction.

sumMARY: This document corrects a
notice of proposed rulemaking on the
Paperwork Reduction Reauthorization
Act of 1988, that appeared at page 30706
in the Federal Register of Monday,
August 15, 1988, (53 FR 30706). This
action is necessary to incorporate
changes that resulted from the Office of
Management and Budget's regulatory
review under Executive Order 12291 of
February 17, 1981.

This proposed rule will implement
certain selected portions of the
Paperwork Reduction Reauthorization
Act of 1986. Among other changes, the
amendment will clarify the applicability
of the Federal Information Resources
Management Regulation (FIRMR) in
FIRMR Part 201-1 to the management,
acquisition, and use of various
information resources by Federal
agencies, FIRMR Part 201-2 will be
revised to establish an umbrella term for
ADP and telecommunications
resources—Federal information
processing (FIP) resources. The term and
related definitions will be an efficient
means for prescribing uniform programs,
policies, and procedures for ADP and
telecommunications resources. The
amendment will also prescribe policies
and procedures in FIRMR Part 201-24
for use in determining whether any
particular procurement must be
conducted under GSA's exclusive
procurement authority.

In addition, the amendment will
streamline the Delegations Program by
establishing uniform procedures,
uniform blanket delegations of
procurement authority, and uniform
Agency Procurement Requests (APRs)
for all FIP resources. The effect of these
changes to FIRMR 201-23 will be to set a
single competitive regulatory blanket
delegation of procurement authority of
$2.5 million for most ADP and
telecommunications resources.

The change will allow GSA to focus
review activities on agencies' overall

RM programs under the Procurement
Management Review Program and on

the most significant agency acquisitions
under the Delegations Program.

The amendment will also adopt
continuing relevant portions of FIRMR
Temporary Regulation 13 (51 FR 45887)
that immediately addressed the impact
of the same statute, and consolidate or
eliminate certain portions of that rule.
This amendment will supersede and
cancel FIRMR Part 201-39, Major
Changes and New Installations of
Telecommunication Resources. [Note.—
It will also supersede Subpart 201-38.2
of a proposed FIRMR rule, Revisions of
FIRMR Telecommunications Policies,
(Project No. 86.75) that was announced
in a notice of proposed rulemaking
appearing in the Federal Register on
September 23, 1987 (52 FR 35736).]

DATE: Comments are due September 22,
1988.

ADDRESSES: Comments should be
submitted to the General Services
Administration, (Project KMP-87-7),
Regulations Branch (KMPR}, Office of
Information Resources Management
Policy, Washington, DC 20405.

FOR FURTHER INFORMATION CONTACT:
William R. Loy or Margaret Truntich,
telephone (202) 566-0194 or FTS, 566—
0194. The full text of the proposed rule is
available upon telephone request.

SUPPLEMENTARY INFORMATION: (1) On
December 23, 1986, FIRMR Temporary
Regulation 13 was published in the
Federal Register and was effective that
day. It implemented applicable portions
of the Paperwork Reduction
Reauthorization Act of 1986 by
incorporating the statutory definition of
ADPE in the FIRMR. All of the
amendments of Title VIII, the Paperwork
Reduction Reauthorization Act of 1986,
regarding automatic data processing
equipment were effective on the date of
enactment, October 18, 1986, except for
the establishment of the Information
Technology Fund. The fund was
established on January 1, 1987. In
particular, the delegations of authority
provisions of FIRMR Temporary
Regulation 13 were effective
retroactively to October 18, 19886, It
further provided blanket regulatory
delegations of procurement authority for
those cases where the amended Brooks
Act became applicable to the
acquisition. This amendment will codify
relevant portions of FIRMR Temporary
Regulation 13 and incorporate
additional changes from the
aforementioned statutory change as
described in the succeeding paragraphs.

(2) Explanation of the changes being
made by this issuance are shown below:

(a) In Part 201-1, the following
changes will be made.

(i) Section 201-1.000-1 will be
amended by revising paragraph (c) by
removing language from the Paperwork
Reduction Act of 1980 identifying
“information management activities"
and substituting the definition of
“information resources management”
that was provided in Pub, L. 99-500 (the
Paperwork Reduction Reauthorization
Act of 1986).

{ii) Section 201-1.102-2 will be
amended by removing outdated
language that reflected the prior review
function of the Office of Management
and Budget under Pub. L. 89-308.

(iii) Section 201-1.102-3 will be
amended by removing the language
included in that section. Exclusions from
the Paperwork Reduction
Reauthorization Act of 1986 that
reflected the exclusion set forth in Pub.
L. 87-86 (10 U.S.C. 2315) will now be
more appropriately addressed in § 201~
1.103, Applicability.

(iv) Section 201-1.103 will be amended
by revising the section completely. This
section will set forth in much greater
detail the extent of the FIRMR's
applicability to Federal agencies. It will
address management and use of records
by Federal agencies, management,
acquisition, and use of Federal
information processing (FIP) resources
by Federal agencies, and management,
acquisition, and use of radio equipment.
The statutory exceptions to Pub. L. 99—
500 will be stated. All previous
regulatory exclusions for
telecommunications are removed.

(b) In Part 201-2, the following
changes will be made.

(i) A new definition of “Federal
information processing resources” will
be added.

(ii) A new definition of “Federal
information processing equipment" will
be added.

(iii) A new definition of “Federal
information processing software' will
be added.

(iv) A new definition of “Federal
information processing services” will be
added.

(v) A new definition of “Federal
information processing support
services" will be added.

(vi) A new definition of “Federal
information processing related supplies"
will be added.

(vii) A new definition of "Federal
information processing system’" will be
added.

(viii) A new definition of
“Telecommunications resources” will be
added.

(ix) A new definition of "Radio
equipment" will be added which
attempts to recognize the merging of
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technologies used to move and process
information.

{x} A new definition of "Information”
will be added.

{xi) A new definition of “Data” will be
added.

(xii) A new definition of “Television
equipment” will be added.

(xii) A new definition of “Radar
equipment" will be added.

(xiv) A new definition of “Sonar
equipment” will be added.

{xv) A new separate definition of
“Executive agency” will be added.

(c) In Part 201-23, the following
changes will be made.

(i) Section 201-23.000 will be amended
and revised to more fully describe the
scope of the part.

(ii) Subpart 201-23.1 will be amended
and revised to address delegations of
GSA's exclusive procurement authority
for FIP resources.

(iii) Section 201-23.100 will be
amended and revised to more accurately
describe the scope of the subpart.

(iv) Section 201-23.101 will be
amended and revised to prescribe newly
established policies regarding GSA's
exclusive procurement authority for FIP
resources.

(v) Section 201-23.102 will be
amended and revised to set forth the
policies and procedures regarding
accountability for acquisition of FIP
resources delegated under GSA's
exclusive procurement authority.

(vi) Section 201-23.103 will be
amended and revised to describe the
methods for obtaining delegations of
GSA's exclusive procurement authority
for FIP resources.

(vii) Section 201~23.103-1 will be
amended and revised to describe the
policies and procedures regarding
regulatory blanket delegations of GSA's
exclusive procurement authority for FIP
resources. Coverage for custom-
developed FIP equipment will be
revised. GSA will continue to develop

improved procedures for the
procurement of FIP resources.

(viii) Section 201-23.103-2 will be
amended and revised to provide policies
and procedures regarding the
establishment of agency blanket
delegations of GSA's exclusive
procurement authority for FIP resources.

{ix) Section 201-23.103-3 will be
amended and revised to provide a single
method for submitting an agency
procurement request and obtaining a
delegation of procurement authority for
acquiring FIP resources.

(x) Subpart 201-23.2 will be amended
and revised to address delegations of
GSA's multi-year contracting authority
for telecommunications resources.

(xi) Section 201-23.200 will be
amended and revised to more accurately
describe the scope of the subpart.

(xii) Section 201-23.201 will be
amended and revised to describe GSA's
authority to enter into multi-year
contracts for telecommunications
resources.

(xiii) Section 201-23.202 will be
amended and revised to set forth more
accurately the agency’s accountability
for acquisitions made under delegation
of GSA's multi-year contracting
authority for telecommunications.

{xiv) Section 201-23.203 will be
amended and revised to more accurately
prescribe policies and procedures
relating to GSA's blanket multi-year
contracting authority for
telecommunications resources delegated
to Executive agencies.

(d) In Part 201-24, the following
changes will be made.

(i) Section 201-24.107 will be added to
prescribe new policies and procedures
regarding FIP resources that are
included within general procurement
requirements. It is designed to ensure
that FIP resources will be acquired
under FIRMR provisions unless such
provisions are clearly inappropriate. It
will further provide a procedure so that
a Federal agency may request a

deviation to conduct a procurement
outside the provisions of the FIRMR
even though the requirement is within
the limitations set forth in § 201~
1.103(c)(2)(i)(B).

(ii) Section 201-24.202 will be retitled
and modified to incorporate the policy
that was in § 201-1.103(b)(2). This
addition will require Federal agencies to
include in solicitations and resultant
contracts terms, conditions, and clauses
which apply the full and open
competition objective to the
procurement of ADP resources by
Federal contractors in certain situations.

(3) This amendment will supersede
and cancel FIRMR Temporary
Regulation 13 upon its effective date.

(4) The General Services
Administration has determined that this
rule is not a major rule for the purposes
of Executive Order 12291 of February 17,
1881. GSA actions are based on
adequate information concerning the
need for, and the consequences of the
rule. The rule is written to ensure
maximum benefits to Federal agencies.
This is a Governmentwide regulation
that will have little or no net cost effect
on society. The rule is not likely to have
a gignificant impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.).

List of Subjects in 41 CFR Part 201-1,
201-2, 201-23, and 201-24

Computer technology, Government
procurement, Government property
management, Telecommunications,
Information resources activities,
Government records management,
Hearing and appeal procedures,
Competition.

Dated: August 17, 1988.

Fred L. Sims,

Acting Deputy Commissioner for Federal
Information, Resources Management.
[FR Doc. 88-19043 Filed 8-22-88; 8:45 am)
BILLING CODE 8820-25-M
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 88-120]

Contagious Equine Metritis Program;
Meeting ’

AGENCY: Animal and Plant Health
Inspection Service, USDA.

AcTiON: Notice of Meeting.

SUMMARY: We are giving notice of a
meeting between members of the
Animal and Plant Health Inspection
Service, United States Department of
Agriculture, and members of the public,
to discuss the Contagious Equine
Metritis Program,

Place, dates, and time of meeting: The
meeting will be held in Room 107-A of
the Administration Building, 14th Street
and Independence Avenue, NW.,
Washington, DC 20250, September 27-
28, from 9:00 a.m. to 5:00 p.m. on both
days. Those attending the meeting must
obtain a pass from building security
personnel before proceeding to the
meeting.

FOR FURTHER INFORMATION CONTACT:
Dr. Chester A. Gipson, Senior Staff
Veterinarian, Program Planning Staff,
VS, APHIS, USDA, Room 845, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8321.
SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to bring
together members of the Animal and
Plant Health Inspection Service, the
horse industry, and other members of
the public to discuss the Contagious
Equine Metritis Program.

The meeting will be open to the
public. Written comments concerning
the Contagious Equine Metritis Program
should be sent to Dr. Chester A. Gipson
at the address listed in this document.
Written comments may also be
presented at the meeting. Please refer to

Docket Number 88-120 when submitting
comments.

Done in Washington, DC this 18th day of
August, 1988,

Larry B. Slagle,
Acting Administrator, Animal and Plont
Health Inspection Service.

[FR Doc. 88-19118 Filed 8-22-88; 8:45 am}
BILLING CODE 3410-34-M

Federal Grain Inspection Service

Hard Red Spring Wheat, Protein
Equipment Caiibration

AGENCY: Federal Grain Inspection
Service, USDA.

AcCTION: Notice.

SUMMARY: Beginning September 6, 1988,
the Federal Grain Inspection Service
will implement an up-dated calibration
for NIR instruments for Hard Red Spring
wheat protein determinations.

FOR FURTHER INFORMATION CONTACT:
Lewis Lebakken, Jr., USDA/FGIS/
Resources Management Division, Room
0628-S, P.O. Box 96454, Washington, DC
20090-6454; telephone (202) 475-3428.
SUPPLEMENTARY INFORMATION: An up-
dated Hard Red Spring (HRS)
calibration for near infrared reflectance
instruments will be implemented for
protein determinations. The calibration
was developed with the assistance of
the USDA Agricultural Research Service
Instrumentation Research Laboratory
and the Agricultural Marketing Service
Statistics Branch. New NIR values for
the national standard reference samples
will be used to detect instrument drift
and keep the NIR's aligned with the
Kjeldahl leboratary at the FGIS
Technical Center in Kansas City.

Beginning Tuesday September 6, 1988,
the up-dated calibration will be
implemented in FGIS field offices and
the official agencies in their circuits in
the following sequence:

1. Grand Forks, ND; Moscow, ID;

2. Kansas City, MO; Omaha, NE; St.
Louis, MO; Wichita, KS;

3. Duluth, MN; Minneapolis, MN;
Portland, OR; Olympia, WA;

4. Destrehan, LA; Lutcher, LA;
Pasadena, TX;

5. Beaumont, TX; Belle Chasse, LA;
Sacramento, CA; Montreal, CAN,

A technical review of the updated
calibration indicates that the effect on
the national system should be minimal.
However, the precise impact of the up-

dated calibration at any given location
cannot be accurately predicted.

To ensure that the HRS calibration
reflects the new varieties being grown
by producers and, is, therefore as
precise as possible, FGIS has up-dated
the HRS calibration using this year's
data and the previous year’s calibration
data, the earliest data available. FGIS
plans to update the calibration annually
using a five year rollover of data, as
such date becomes available, rather
than the three year rollover of data as
previously announced.

Dated: August 18, 1988.
D.R. Galliart,
Deputy Administrator.
[FR Doc. 88-19117 Filed 8-22-88; 8:45 am|
BILLING CODE 3410-EN-M

Foreign Agricuiture Service

Assessment of Fees for Dairy Import
Licenses

AGENCY: Foreign Agriculture Service,
USDA.

AcTION: Notice of the fee for dairy
import licenses for the 1989 quota year.

SUMMARY: This notice announces that
the fee to be charged for the 1989 quota
year for each license issued to a person
or firm by the Department of Agriculture
authorizing the importation of certain
dairy articles which are subject to
quotas proclaimed under the authority
of section 22 of the Agricultural
Adjustment Act of 1933, as amended,
will be $58.00 per license.

EFFECTIVE DATE: January 1, 1989.

FOR FURTHER INFORMATION CONTACT:
Richard P. Warsack, Import Licensing
Group, Dairy, Livestock and Poultry
Division, Roem 6618—South Building,
U.S. Department of Agriculture,
Washington, DC 20250-1000 or
telephone at (202) 447-5270.

SUPPLEMENTARY INFORMATION:
Regulations promulgated by the
Department of Agriculture and codified
at 7 CFR 6.20-8.34 provide for the
issuance of licenses to importers of
certain dairy articles which are subject
to quotas proclaimed by the President
pursuant to section 22 of the
Agricultural Adjustment Act of 1933, as
amended (7 U.S.C. 824}. Those dairy
articles may only be entered into the
United States by or for the account of a
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person or firm to whom such licenses
have been issued and only in
accordance with the terms and
conditions of such licenses and
regulations.

The licenses are issued on a calendar
year basis, and each license authorizes
the license holder to import a specified
quantity and type of dairy article from a
specified country. The use of licenses by
the license holder to import dairy
articles is monitored by the Head,
Impert Licensing Group, Dairy,
Livestock and Poultry Division, Foreign
Agricultural Service, U.S. Department of
Agriculture (the "Licensing Authority")
and the U.S. Customs Service.

Regulations at 7 CFR 6.33(a) provide
that a fee will be charged for each
license issued to a pérson or firm by the
Licensing Authority in order to
reimburse the Department of Agriculture
for the costs of administering the
licensing system under this regulation.
The fee is to be based upon the total
cost to the Department of Agriculture of
administering the licensing system
during the calendar year preceding the
year for which the fee is to be charged
divided by the average number of
licenses issued per year for the three
years preceding the year for which the
fee is to be assessed.

Regulations at 7 CFR 6.33(b) provide
that the Licensing Authority will
announce the annual fee for each license
and that such fee will be set outin a
notice to be filed with the Federal
Register. Accordingly, this notice sets
out the fee for the licenses to be issued
for the 1989 calendar year.

Notice

The total cost to the Department of
Agriculture of administering the
licensing system during 1988 has been
determined to be $203,322. Of this
amount, $137,322 represents the cost of
the staff and supervisory hours devoted
directly to administering the licensing
system during 1988 (total personnel
costs for the Import Licensing Group of
the Foreign Agricultural Service equaled
$109,771; a proportionate share of the
supervisory costs devoted directly to
administering the licensing system
equaled $27,551); $41,000 represents the
cost of the computer on-line entry
system used to monitor the use of
licenses during 1988; and $25,000
represents other miscellaneous costs,
including travel, postage, and an in-
house computer system. The average
number of licenses issued per year for
the three years immediately preceding
1989 has been determined to be 3,541.

Accordingly, notice is hereby given
that the fee for each license issued to a
person or firm for the 1989 calendar

year, in accordance with the regulations
codified at 7 CFR 8.20-6.34, will be
$58.00 per license.

Issued at Washington, DC, the 29th day of
July, 1988.
Richard P. Warsack,
Licensing Authority.
[FR Doc. 88-19063 Filed 8-22-88; 8:45 a.m.]
BILLING CODE 3410-10-M

Forest Service

Mt. Graham Astrophysical Proposal;
Intent to Prepare Environmental
Impact Statement

AGENCY: Forest Service.

ACTION: Revised notice of intent to
prepare an Environmental Impact
Statement.

SUMMARY: As announced on July 18,
1985, and later amended on May 30,
1986, and October 10, 1987, the
Department of Agriculture, Forest
Service is preparing an environmental
impact statement for a proposed
astrophysical area on the Safford
Ranger District, Coronado National
Forest, Graham County, Arizona.

The draft environmental impact
statement was released for public
comment in October 1986. The public
comment period ended on January 20,
1987. The previous schedule for
releasing the final environmental impact
statement was August 1, 1988. Because
of the need to incorporate new
information, the revised schedule for
releasing the final environmental impact
statement is now October 28, 1988.
There will be a 60 day public comment
period on the new information in the
environmental impact statement.

A range of alternatives for future
management of this area is being
considered. Several alternatives include
no astrophysical development. Other
alternatives include different levels of
astrophysical development and different
locations for support facilities.

Sotero Muniz, Regional Forester of the

Southwest Region in Albuquerque, New
Mexico is the responsible official.
FOR FURTHER INFORMATION CONTACT:
Questions concerning the analysis and
schedule should be addressed to Robert
Tippeconnic, Forest Supervisor,
Coronado National Forest, 300 W.
Congress, Tucson, Arizona 85701;
telephone 602-629-8483.

Date: August 12, 1988.

Sotero Muniz,

Regional Forester.

[FR Doc. 88-19044 Filed 8-22-88; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board
[Order No, 392]

Transfer of Subzone Designation for
Foreign-Trade Subzone 53A, General
Motors Corp. Auto Assembly Plant,
Oklahoma City, OK

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
and the Foreign-Trade Zones Board
Regulations (15 CFR Part 400), the
Foreign-Trade Zones Board (the Beard)
adopts the following Order:

After consideration of the request with
supporting documents (Docket 26-87, filed
September 18, 1987) from the City of Tulsa-
Rogers County Port Authority, grantee of
Foreign-Trade Zone 53, Tulsa, Oklahoma, for
a transfer of the grant of authority for
Subzone 53A at the General Motors
Corporation auto assembly plant in
Oklahoma City to the Oklahoma City Port
Authority, grantee of Foreign-Trade Zone 106,
which has concurred in the request, the
Board, finding that the requirements of the
Foreign-Trade Zones Act, as amended, and
the Board's regulations are satisfied and that
the proposal is in the public interest,
approves the request and recognizes the
Oklahoma City Port Authority as the new
grantee of the General Motors subzone. The
designation of the site is changed from
Subzone 53A to Subzone 108A.

Signed at Washington, DC this 15th day of
August 1988,

Timothy N. Bergan,

Acting Assistant Secretary for Import
Administration, Chairman, Committee of
Alternates.

John J. DaPonte, Jr.,

Executive Secretary.

[FR Doc. 88-19109 Filed 8-22-88; 8:45 am]
BILLING CODE 3510-DS-M

Office of Inspector General

Membership of the Office of Inspector
General, Performance Review Board

In conformance with the Civil Service
Reform Act of 1978, 5 USC 4314(c)(4), the
Office of Inspector General (OIG)
announces the appointment of persons
to serve as members of its Performance
Review Board (PRB). The OIG PRB is
responsible for reviewing performance
appraisals and ratings of Senior
Executive Service (SES) members and
making written recommendations to '(he
appointment authority on SES retention
and compensation matters, including
performance-based pay adjustments,
awarding of bonuses and amounts, and
initial recommendations for potential
rank awards. The names of all
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Commerce OIG Senior Executives will
be placed on a register from which
Boards will be established; the register
will be established on September 186,
1988. The appointment of the members
of the OIG PRB from outside of the OIG
will be for a period of two years
beginning September 186, 1988.

The names and titles of the OIG PRB
membership follow. All are OIG
employees, except where noted.
Charles M. Hall, Assistant Inspector

General for Planning, Evaluation and

Inspections
Franklyn J. Howatt, Deputy Assistant

Inspector General for Investigations
Bryan B. Mitchell, Acting Deputy

Inspector General (Department of

Health and Human Services)

John D. Newell, Assistant Inspector
General for Automated Information
Systems

]. Steven Sadler, Deputy Assistant
Inspector General for Auditing

Frederick |. Pinciaro, Assistant Inspector
General for Investigations

Linda G. Sundro, Acting Deputy
Inspector General

John R. Szpanka, Assistant Inspector
General for Auditing

FOR FURTHER INFORMATION: Contact

Marie Van Wyk, Director for

Administration, Department of

Commerce, Office of Inspector General,

14th & Constitution NW. Room 7713,

Washington, DC 20230, (202) 377-4948.
Date: August 15, 1988.

Francis D. DeGeorge,

Inspector General.

[FR Doc. 88-19061 Filed 8-22-88; 8:45 am]

BILLING CODE 3510-8P-M

International Trade Administration
[A-427-098]

Anhydrous Sodium Metasilicate From
France; Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review.

SUMMARY: In response to a request by
the respondent, the Department of
Commerce has conducted an
administrative review of the
antidumping duty order on anhydrous
sodium metasilicate from France. The
review covers one exporter of this
merchandise to the U.S., Rhone Poulenc
Chimie de Base (“Rhone Poulenc”), and
the period January 1, 1987 through
December 31, 1987. There were no

known shipments of this merchandise to
the United States by Rhone Poulenc
during the period.

Interested parties are invited to
comment on these preliminary results.

EFFECTIVE DATE: August 23, 1988.

FOR FURTHER INFORMATION CONTACT:
Marquita Steadman or Phyllis Derrick,
Office of Compliance, International
Trade Administration, U.S. Department
of Commerce, Washington, DC 20230;
telephone: (202) 377-2923.

SUPPLEMENTARY INFORMATION:

Background

On March 25, 1988, the Department of
Commerce (“the Department”)
published in the Federal Register (53 FR
9785) the final results of its last
administrative review of the
antidumping duty order on anhydrous
sodium metasilicate from France. The
respondent, Rhone Poulenc Chimie de
Base, requested in accordance with
section 353.53a(a) of the Commerce
Regulations that we conduct an
administrative review. We published a
notice of initiation of the antidumping
duty administrative review on March 2,
1988 (53 FR 6681). The Department has
now conducted that administrative
review in accordance with section 751 of
the Tariff Act of 1930 (“the Tariff Act™).

Imports covered by the review are
shipments of anhydrous sodium
metasilicate, a crystalline silicate
{Na28i03) which is alkaline and readily
soluble in water. Applications include
waste paper de-inking, ore-flotation,
bleach stabilization, clay processing,
medium or heavy duty cleaning, and
compounding into other detergent
formulations. Anhydrous sodium
metasilicate is currently classifiable
under item number 421.3400 of the Tariff
Schedules of the United States
Annotated and item numbers 2839.11.00
and 2839.19.00 of the Harmonized
System.

The review covers one exporter of
French anhydrous sodium metasilicate,
Rhone Poulenc, and the period January
1, 1987 through December 31, 1887. There
were no known shipments of this
merchandise by Rhone Poulenc to the
United States during the period and
there are no known unliquidated entries.

Preliminary Results of the Review

Because there were no shipments
during this reveiw, we based our margin
determination on the last margin found
in this proceeding and we preliminarily
determine that the following margin
exists:

Manufacturer/exporter | Time period

1/87-12/87

Interested parties may request
disclosure and/or an administratrive
protective order within 5 days of the
date of publication of this notice, and
may request a hearing within 8 days of
the date of publication. Any hearing, if
requested, will be held 35 days after the
date of publication or the first workday
thereafter. Prehearing briefs and/or
written comments may be submitted not
later than 25 days after the date of
publication. Rebuttal briefs or rebuttals
to written comments, limited to isaues
raised in those comments, may be filed
not later than 32 days after the date of
publication. The Department will
publish the final results of the
administrative review including the
results of its analysis of any such
comments or hearing.

As provided for by § 353.48(b) of the
Commerce Regulations, the Department
shall require a cash deposit of estimated
antidumping duties of 80 percent for
Rhone Poulenc. For any future entries of
this merchandise from a new exporter,
not covered in this or prior
administrative reviews, whose first
shipments occurred after December 31,
1987 and who is unrelated to the
reviewed firm, a cash deposit of 60
percent shall be required. These deposit
requirements are effective for all
shipments of French anhydrous sodium
mestasilicate entered, or withdrawn
from warehouse, for consumption cr or
after the date of publication of the final
results of this administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1875(a)(1))
and § 353.53a of the Commerce
Regulations (19 CFR 353.53a).

Timothy N. Bergan,
Acting Assistant Secretary for Import
Administration.

Date: August 18, 1988,

[FR Doc. 88-19107 Filed 8-22-88; 8:45 am|
BILLING CODE 3510-05-M

Petroleum Wax Candles From the
People’s Republic of China;
Preliminary Results of Antidumping
Duty Administrative Review

AQGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review.




32080

Federal Register / Vol. 53, No. 163 / Tuesday, August 23, 1988 / Notices

SUMMARY: In response to a request by
an importer, the Department of
Commerce has conducted an
administrative review of the
antidumping duty order on petroleum
wax candles from the People’s Republic
of China. The review covers one third-
country reseller of this merchandise to
the United States and the period
February 19, 1986 through July 31, 1987,
The review indicates the existence of
dumping margins for the firm during the
period.

As a result of the review, the
Department has preliminarily
determined to assess antidumping duties
equal to the calculated differences
between United States price and foreign
market value.

We used the best information
available for the firm because it failed to
respond to our request for information.

Interested parties are invited to
comment on these preliminary results.

EFFECTIVE DATE: August 23, 1988.

FOR FURTHER INFORMATION CONTACT:
Maura Kim or Maureen Flannery, Office
of Compliance, International Trade
Administration, U,S. Department of
Commerce, Washington, DC 20230;
telephone: (202) 377-3601.

SUPPLEMENTARY INFORMATION:
Background

On August 28, 1986, the Department of
Commerce (“the Department')
published in the Federal Register (51 FR
30686) an antidumping duty order on
petroleum wax candles from the
People's Republic of China. One
importer requested in accordance with
§ 353.53a(a) of the Commerce
Regulations that we conduct an
administrative review. We published a
notice of initation of the antidumping
duty administrative review on
September 21, 1987 (52 FR 35466). The
Department has now conducted that
administrative review in accordance
with section 751 of the Tariff Act of 1930
(“the Tariff Act™).

Scope of the Review

Imports covered by this review are
shipments of petroleum wax candles.
Petroleum wax candles are currently
classifiable under Tariff Schedules of
the United States item number 755.25
and Harmonized System item number

The review covers one third-country
reseller of petroleum wax candles from
the People’s Republic of China and the
period February 19, 1986 through July 31,
1987.

The third-country reseller, P & C

Enterprises (Hong Kong), did not
respond to our questionnaire. Therefore,
the Department used the best
information available for this firm,
which was the rate for all firms
published in the antidumping duty order
(51 FR 30688, August 28, 1986).

Preliminary Results of the Review

As a result of our review, we
preliminarily determine that a margin of
54.21 percent exists for P&C Enterprises
(Hong Kong) for the period February 19,
1986 through July 31, 1987.

Interested parties may request
disclosure and/or an administrative
protective order within 5 days of the
date of publication of this notice and
may request a hearing within 8 days of
publication. Any hearing, if requested,
will be held 35 days after the date of
publication, or the first workday
thereafter. Prehearing briefs and/or
written comments from interested
parties may be submitted not later than
25 days after the date of publication.
Rebuttal briefs and rebuttals to written
comments, limited to issues raised in
those comments, may be filed not later
than 32 days after the date of
publication. The Department will
publish the final results of the
administrative review, including the
results of its analysis of any such
comments or hearing,

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department will issue
appraisement instructions directly to the
Customs Service.

Further, as provided for by 19 CFR
353.48(b), a cash deposit of estimated
antidumping duties based on the above
margin shall continue to be required for
all manufacturers/exporters. This
deposit requirement is effective for all
shipments of Chinese petroleum wax
candles entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of the final
results of this administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and 19 CFR 353.53a.

Timothy N. Bergan,
Acting Assistant Secretary for Import
Administration.

Dated: August 16, 1988.

[FR Doc. 88-19108 Filed 8-22-88; 8:45 am)
BILLING CODE 3510-DS-M

DEPARTMENT OF DEFENSE

Public Information Collection
Requirement Submitted to OMB for
Review

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Applicable Form, and
Applicable OMB Control Number: DoD
FAR Supplement, Part 4, and Related
Clauses; DD Forms 2051, 2051-1, and
2139; and OMB Control Number 0704
0225.

Type of Request: Revision.

Average Burden Hours/Minutes Per
Response: 7 minutes.

Frequency of Response: On occasion.

Number of Respondents: 136,201.

Annual Burden Hours: 27,057.

Annual Responses: 196,013,

Needs and Uses: This request
concerns information collection
requirements related to administrative
matters (e.g., Duns numbers) and to
collect socioeconomic data to comply
with Presidential Executive Order 12138.

Affected Public: Businesses and other
for profit.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Eyvette R.
Flynn.

Written comments and
recommendations on the proposed
information collection should be sent to
Ms. Eyvette R. Flyan at Office of
Management and Budget, Desk Officer,
Room 3235, New Executive Office
Building, Washington, DC 20503.

DOD Clearance Officer: Ms. Pearl
Rascoe-Harrison.

A copy of the information collection
proposal may be obtained from: Ms.
Rascoe-Harrison, WHS/DIOR, 1215
Jefferson Davis Highway, Suite 1204,
Arlington, Virginia 222024302,
telephone (202) 746-0933.

LM. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

August 18, 1988.

[FR Doc. 88-19064 Filed 8-22-88; 8:45 am]
BILLING CODE 3810-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance the




Federal Register / Vol. 53, No. 163 / Tuesday, August 23, 1988 / Notices

' ‘32091

following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Applicable Form, and
Applicable OMB Control Number:

DeD FAR Supplement, Part 27,
Patents, Data and Copyrights; DD Form
882; and OMB Control Number 0704-
0240.

Tyvpe of Request: Revision.

Average Burden Hours/Minutes Per
Response: 84 hours.

Frequency of Response: Monthly,

Number of Respondents: 16,743.

Annual Burden Hours: 2,382,418.

Annual Responses: 18,756.

Needs and Uses: This request
concerns information collection and
recordkeeping requirements related to
technical data, software copyrights,
patents, and contracts.

Affected Public: Businesses and other
for profit.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Ms. Eyvette R.
Flynn.

Written comments and
recommendations on the proposed
information collection should be sent to
Ms. Eyvette R. Flynn at Office of
Management and Budget, Desk Officer,
Room 3235, New Executive Office
Building, Washington, DC 20503.

DOD Clearance Officer: Ms. Pearl
Rescoe-Harrison.

A copy of the information collection
proposal may be obtained from Ms.
Rascoe-Harrison, WHS/DIOR, 1215
Jefferson Davis Highway, Suite 1204,
Arlington, Virginia 22202-4302,
telephone (202) 746-0933.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

August 17, 1988.

[FR Doc. 88-19065 Filed 8-22-88; 8:45 am]
BILLING CODE 3810-01-M

Defense Logistics Agency

Privacy Act of 1974; Revised Record
System

AGENCY: Defense Logistics Agency
(DLA), Department of Defense (DoD).

ACTION: Notice of a revision of a DLA
system of records for public comment.

SUMMARY: The Defense Logistics
Agency of the Department of Defense
proposes to revise an existing system of
records subject to the Privacy Act of
1974.

DATE: The proposed action will be
effective without further notice on
September 22, 1988 unless comments are

received which would result in a
contrary determination.

ADDRESS: Send any comments to the
System Manager identified in the record
system notice.

FOR FURTHER INFORMATION CONTACT:
Mr. Dave Henshall, DLA-XAM, Defense
Logistics Agency, Cameron Station,
Alexandria, VA 22304-6100, Telephone:
202-274-8234, Autovon: 284-6234.

SUPPLEMENTARY INFORMATION: This
existing record system was published at
50 FR 22902, May 29, 1985, The revision
includes various modifications to the
basic text. The Defense Logistics
Agency systems of records as
prescribed by the Privacy Act of 1974 (5
U.S.C. 552a) have been published in the
Federal Register as follows:

FR Doc. 85-10237 (50 FR 22897) May 29, 1985
(DoD Compilation)

FR Doc. 85-30123 (50 FR 51898) December 20,
1985

FR Doc. 86-17259 (51 FR 27443) July 31, 1886

FR Doc. 86-19035 (51 FR 30104) August 22,
1986

FR Doc, 87-21654 (52 FR 35304) September 18,
1987

FR Doc. 87-22481 (52 FR 37495) October 7,
1987

FR Doc. 88-03220 (53 FR 04442) February 16,
1988

FR Doc. 88-06658 (53 FR 09965) March 28,
1988

FR Doc. 88-12863 (53 FR 21511) June 8, 1988

FR Doc. 88-15473 (53 FR 26105) July 11, 1988

This notice is not within the purview
of subsection (o) of the Privacy Act, 5
U.S.C. 552a, which requires the
submission of a new or altered system
report.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.
August 17, 1988,

$160.50 DLA-1
SYSTEM NAME:

Criminal Incidents/Investigations File.

SYSTEM LOCATION:

Primary System—case files on all
incidents of known or suspected
criminal activity or other serious
incidents: Office of Command Security
and Office of General Counsel,
Headquarters Defense Logistics Agency
(HQ DLA) and field extension offices.
Decentralized segments—above
described files and files of minor nature:
DLA Primary Level Field Activities
(PLFAs) and six Secondary Level Field
Activities (SLFAs).

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Reports of investigation, messages,
statements of witnesses, subjects and
victims, photographs, laboratory reports,

data collection reports, and other
related papers.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Section 21, Internal Security of 1950
(Pub. L. 831, 81st Congress). DoD
Directive 5105.22. Defense Logistics
Agency, DoD Instruction 5240.4,
Reporting of Counterintelligence and
Criminal Violations, DoD Directive
5105.42, Defense Investigative Service,
and DoD Instruction 5505.2, Criminal
Investigations of Fraud Offenses.

PURPOSE(S):

Information is maintained for the
purpose of monitoring the progress of
investigations, identification of crime
conducive conditions, crime and loss
prevention, and preparation of
statistical data required by higher
authority. Information is used by: DLA
Security and General Counsel
personnel—to monitor progress of cases,
develop non-personal statistical data on
crime and crime investigative support
for the future. DLA General Counsel—
review of all available remedies. DLA
supervisors and managers—to
determine appropriate action against
DLA employees in cases of their
involvement.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Information may be referred to local,
state, or Federal law enforcement
agencies when the information indicates
a violation of local, state or federal
laws. See also blanket routine uses set
forth at the beginning of this agency’s
listing of records system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records maintained in combination of
paper and automated files.

RETRIEVABILITY:

Hardcopy records filed
chronologically by DLA case number
and cross indexed to a card index file.
Indexed by name of the individual or
firm involved. Automated records are
retrievable by name of the individual or
firm, DLA case number, PLFA number or
activity code.

SAFEGUARDS:

Records, as well as computer
terminals, are maintained in areas
accessible only to DLA Security and
Office of General Counsel personnel. In
addition, access to a retrieval from
computerized files is limited to
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authorized users and is password
protected.

RETENTION AND DISPOSAL:

Paper records from external law
enforcement and investigative
organizations are destroyed 5 years
after the receipt of a final report in each
case, or when no longer needed,
whichever is later. Criminal
investigative reports generated by DLA
investigators/detectives are retained for
25 years, either in hard copy or
microfiche, as recommended by the DIS
Defense Central Investigation Index
(DCIL). Automated records are retained
for 10 years in the on-line mode and
then transferred to magnetic tape with
retention of 25 years.

SYSTEM MANAGER(S) AND ADDRESS:

Staff Director, Office of Command
Security, DLA; Heads of PLFAs and
SLFAs.

NOTIFICATION PROCEDURE:

Wiritten or personal requests for
information may be directed to the
SYSMANAGER.

RECORD ACCESS PROCEDURE:

Official mailing addresses of the
SYSMANAGERS are in the Department
of Defense Directory in the appendix to
the DLA systems notice. Written
requests for information should contain
the full name, current address and
telephone numbers of the individual. For
personal visits, the individial should be
able to provide some acceptable
identification, that is, driver's license,
employing office identification card, and
give some verbal information that could
be verified with the file.

CONTESTING RECORD PROCEDURES:

DLA's rules for contesting contents as
well as appealing initial determinations
by the individual concerned may be
obteined from the SYSMANAGERS.

RECORD SOURCE CATEGORIES:

Reports of investigations by DLA
investigators, Security Officer, Federal,
State, and local law enforcement and
investigative agencies.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Parts of this system may be exempt
under Title 5 U.S.C. 552a(k)(2) as
applicable. Agency rules pertaining to
this exemption are set forth both in
Appendix C of 32 CFR Part 1288 and
DLA Regulation 6400.21. For additional
information, contact the System
Manager.

[FR Doc. 88-19066 Filed 8-22-88; 8:45 am])
BILLING CODE 3810-01-M

DEPARTMENT OF EDUCATION

Proposed Information Collection
Requests
AGENCY: Department of Education.

ACTION: Notice of Proposed Information
Collection Requests.

SUMMARY: The Director, Office of
Information Resources Management,
invites comments on the proposed
information collection requests as
required by the Paperwork Reduction
Act of 1980.

DATES: Interested persons are invited to
submit comments on or before
September 22, 1988.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Jim Houser, Desk Officer,
Department of Education, Office of
Management and Budget, 726 Jackson
Place, NW., Room 3208, New Executive
Office Building, Washington, DC 20503.
Requests for copies of the proposed
information collection requests should
be addressed to Margaret B. Webster,
Department of Education, 400 Maryland
Avenue SW., Room 5624, Regional
Office Building 3, Washington, DC
20202.

FOR FURTHER INFORMATION CONTACT:
Margaret B. Webster, (202) 732-3915.

SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. Chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency's ability to perform its
statutory obligations.

The Director, Office of Information
Resources Management, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following:

(1) Type of review requested, e.g.,
new, revision, extension, existing or
reinstatement; (2) Title; (3) Frequency of
collection; (4) The affected public; (5)
Reporting burden; and/or (6)

Recordkeeping burden; and (7) Abstract.

OMB Invites public comment at the
address specified above. Copies of the

requests are available from Margaret
Webster at the address specified above.

Dated: August 18, 1988,
Carlos U. Rice,

Director for Office of Information Resources
Mangement.

Office of Postsecondary Education

Type of Review: Revision

Title: Financial Status and Performance
Report Forms for the Veterans
Education Qutreach Program (VEOP)

Affected Public: Non-profit institutions

Frequency: Annually

Reporting Burden:
Responses: 600
Burden Hours: 1,200

Recordkeeping:
Recordkeepers: 600
Burden Hours: 600

Abstract: Institutions of higher
education that have participated in
the Veterans Education Outreach
Program are to submit these reports to
the Department. The Department uses
the information to assess the
accomplishments of project goals and
objectives, and to aid in effective
program management.

Office of Postsecondary Education

Type of Review: Extension

Title: Performance Report under the
Law School Clinical Experience
Program

Affected Public: Non-profit institutions

Frequency: Annually

Reporting Burden:
Responses: 66
Burden Hours: 198

Recordkeeping:
Recordkeepers: 66
Burden Hours: 198

Abstract: Accredited law schools that
have participated in the Law School
Clinical Experience Program are to
submit this report to the Department.
The Department uses the information
to assess the accomplishments of
project goals and objectives, and to
aid in effective program management.

[FR Doc. 88-19115 Filed 8-22-88; 8:45 am)
BILLING CODE 4000-01-M

Office of Elementary and Secondary
Education; Intent To Repay to the New
Jersey State Department of Education
Funds Recovered as a Resulit of Final
Audit Determinations

AGENCY: Department of Education.

ACTIOR: Notice of intent to award
grantback funds.

suMMARY: Under section 456 of the
General Education Provisions Act
(GEPA), the U.S. Secretary of Education
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(Secretary) intends to repay to the New
Jersey State Department of Education,
the State educational agency (SEA), an
amount equal to 75 percent of the funds
recovered by the U.S. Department of
Education (Department) as a result of
final audit determinations. This notice
describes the SEA's plan, submitted on
behalf of the Patersen School District
(PSD), the local educational agency
(LEA), for the use of the repaid funds
and the terms and conditions under
which the Secretary intends to make
those funds available. The notice invites
comments on the proposed grantback.
DATE: All written comments must be
received on or before September 22,
1988,

ADDRESS: All comments should be
addressed to Dr. James Spillane,
Director, Division of Program Support,
Compensatory Education Programs, U.S.
Department of Education, 400 Maryland
Avenue SW. (Room 2043, MS-6278),
Washington, DC 20202.

FOR FURTHER INFORMATION CONTACT:
Dr. James Spillane. Telephone: (202)
732-4692.

SUPPLEMENTARY INFORMATION:

A. Background

The Bepartment has recovered
§93,247, plus acerued interest, from the
New Jersey SEA in satisfaction of
claims arising from two separate audits
conducted by the Department's Office of
Inspector General.

The claims involved the SEA's
administration of Title I of the
Elementary and Secondary Education
Act of 1965 (Title ) and Chapter 1 of the
Education Consolidation and
Improvement Act of 1981 (Chapter 1),
programs that addressed the special
educational needs of educationally
deprived children in areas with high
concentration of children from low-
income families. Specifically, the
Department’s March 12, 1985 final audit
determination found that during fiscal
years (FYs) 1981 and 1982 Title I funds
had been spent in PSD in violation of the
supplement, not supplant requirement of
section 126(c) of Title I. The requirement
provided that Title I funds supplement,
and not supplant, State and local funds
and be expended to meet needs left
unmet by funds available from those
sources.

In a July 23, 1986 final audit
determination, the Department found
that the 1983-84 financial report of PSD
contained excess claims against Chapter
1in the amount of $36,967. This was in
violation of 34 CFR 200.56 (1983), which
provided that an LEA could receive Title
I funds only if it used fiscal control and
funds accounting procedures to ensure

proper disbursement of and accounting
for Chapter 1 funds.

B. Authority for Awarding a Grantback

Section 456(a) of GEPA, 20 U.S.C.
1234e(a), provides that whenever the
Secretary has recovered funds following
a final audit determination with respect
to an applicable program, the Secretary
may consider those funds to be
additional funds available for the
program and may arrange to repay to
the SEA or LEA affected by that
determination an amount not to exceed
75 percent of the recovered funds. The
Secretary may enter into this
“grantback" arrangement if the
Secretary determines that the—

(1) Practices and procedures of the
SEA or LEA that resulted in the audit
determination have been corrected, and
the SEA or LEA is, in all other respects,
in compliance with the requirements of
the applicable program;

(2) SEA has submitted to the
Secretary a plan for the use of the funds
to be awarded under the grantback
arrangement that meets the
requirements of the program, and, to the
extent possible, benefits the population
that was affected by the failure to
comply or by the misexpenditures that
resulted in the audit exception; and

(3) Use of funds to be awarded under
the grantback arrangement in
accordance with the SEA’s plan would
serve to achieve the purposes of the
program under which the funds were

originally granted.
C. Plan for Use of Funds Awarded
Under a Grantback Arrangement

Pursuant to section 456(a}(2) of GEPA,
the SEA has applied for a grantback of
$69,935 and has submitted a plan on
behalf of PSD for use of the grantback
funds to meet the special educational
needs of educationally deprived
children in programs administered under
Chapter 1 of the Education
Consolidation and Improvement Act of
1981. 20 U.S.C. 3801 et seg. The first final
audit determination against the SEA
resulted from improper expenditures of
Title I funds, whereas the second audit
determination involved excess claims
against Chapter 1, which has superseded
Title I. The SEA's proposal reflects the
requirements in Chapter 1—a program
similar to Title I, designed to serve
educationally deprived children in low-
income areas.

The SEA's plan proposes that the PSD
will use the grantback funds to provide
concentrated, computer-assisted
instruction for 300 currently
participating Chapter 1 students who are
the most severely deficient in reading
and writing and/or mathematics, after

school for two hours a day four days a
week. While the program will focus on
computer-assisted instruction, teachers
will also provide direct instruction to
small groups according to identified
deficiencies. According to the plan,
$42,210 of the grantback will be used to
purchase 20 computers, and the
remaining $27,725 will be used to pay for
teachers’ salaries and benefits. Students
will participate in motivational activities
to improve attendance and strengthen
self-esteem. The program will be
provided for eight weeks in September
and October 1988 The computers that
will be purchased with grantback funds
will also be used by eligible students in
PSD's regular school year 1988-89
Chapter 1 program. Eligible Chapter 1
students from nonpublic schools will be
provided the opportunity and will be
encouraged to participate in the after-
school program.

D. The Secretary’s Determinations

The Secretary has carefully reviewed
the plan submitted by the SEA. Based
upon that review, the Secretary has
determined that the conditions under
section 456 of GEPA have been met.

These determinations are based upon
the best information available to the
Secretary at the present time. If this
information is not accurate or complete,
the Secretary is not precluded from
taking appropriate administrative
action.

E. Notice of the Secretary’s Intent to
Enter Into a Grantback Arrangement

Section 456(d) of GEPA requires that,
at least 30 days before entering into an
arrangement to award funds under a
grantback, the Secretary must publish in
the Federal Register a notice of intent to
do so, and the terms and conditions
under which the payment will be made.

In accordance with section 456(d) of
GEPA, notice is hereby given that the
Secretary intends to make funds
available to the New Jersey SEA under a
grantback arrangement. The grantback
award would be in the amount of
$69,935, which is 75 percent—the
maximum percentage authorized by the
statute—of the amount paid by the State
(less interest) to the Department as a
result of the audits.

F. Terms and Conditions Under Which
Payments Under a Grantback
Arrangement Would Be Made

The SEA and LEA agree to comply
with the following terms and conditions
under which payment under a grantback
arrangement would be made:
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(1) The funds awarded under the
grantback must be spent in accordance
with—

(a) All applicable statutory and
regulatory requirements;

{b) The plan that the SEA submitted
and any amendments to that plan that
are approved in advance by the
Secretary; and

(¢) The budget that was submitted
with the plan and any amendments to
the budget that are approved in advance
by the Secretary.

(2) In accordance with section 458(c)
of GEPA and the SEA's plan, the funds
received under the grantback
arrangement for the purchase of
computers ($42,210) must be obligated
by September 30, 1988, and the
remaining $27,725 must be obligated by
September 30, 1989.

(3) The SEA, on behalf of the LEA,
will, not later than January 1, 1989,
submit a report to the Secretary that—

(a) Indicates that the funds awarded
under the grantback have been spent in
accordance with the proposed plan and
approved budget; and

(b) Describes the results and
effectiveness of the project for which the
funds were spent.

(4) Separate accounting records must
be maintained documenting the
expenditures of funds awarded under
the grantback arrangement.

Dated: August 17, 1988,
William J. Bennett,
Secretary af Education.

(Catalog of Federal Domestic Assistance
Number 84.010, Educationally Deprived
Children—Local Educational Agencies)
[FR Doc. 88-19112 Filed 8-22-88; 8:45 am]
BILLING CODE 4000-01-M

Office of Elementary and Secondary
Education; Intent Tc Repay to the New
York State Education Department
Funds Recovered as a Result of a Final
Audit Determination

AGENCY: Department of Education.

ACTION: Notice of intent to award
grantback funds.

sumMARY: Under section 456 of the
General Edcuation Provisions Act
{GEPA), the U.S. Secretary of Education
(Secretary) intends to repay to the New
York State Education Department, the
State educational agency (SEA),
$768,600 of the $1,110,718 recovered by
the U.S. Department of Education
(Department) as a result of a final audit
determination. This notice describes the
SEA's plan, submitted on behalf of the
New York City Board of Education, the
local educational agency (LEA), for the

use of the repaid funds and the terms
and conditions under which the
Secretary intends to make those funds
available. The notice invites comments
on the proposed grantback.

DATE: All written comments must be
received on or before September 22,
1988.

ADDRESS: All comments should be
addressed to Dr. James Spillane,
Director, Division of Program Support,
Compensatory Edcuation Programs, U.S.
Department of Education, 400 Maryland
Avenue SW. (Room 2043, MS-6276),
Washington, DC 20202,

FOR FURTHER INFORMATION CONTACT:
Dr. James Spillane. Telephone: (202)
7324694,

SUPPLEMENTARY INFORMATION:

A. Background

The Department has recovered
$1,110,718 from the New York SEA in
satisfaction of claims arising from an
audit covering fiscal years (FYs) 1980
through 1982.

The claims involved the SEA's
administration of Title I of the
Elementary and Secondary Education
Act of 1965 (Title I), a program that
addressed the special educational needs
of educationally deprived children in
areas with high concentrations of
children from low-income families.
Specifically, the Department's final
audit determination found that contrary
to the provisions of 20 U.S.C. 2736(b),
the LEA used $85,918 of Title I funds to
pay more than the excess costs of
guidance counselor services that the
LEA provided as a substitute for regular
counselor services that Title I children
would have otherwise received. The
Department's final audit determination
also found that contrary to the
provisions of 20 U.S.C. 2734(a) and the
cost principles in Appendix C of 34 CFR
Part 74, the LEA improperly used
$1,372,000 to pay the salaries of high
school educational assistants who did
not devote full time to the Title I

program.

The refund demand of $1,427,918
($85,918+ $1,372,000) was reduced to
$1,110,718 as a result of additional
information provided by the SEA. The
SEA has repaid the full $1,110,718 owed
in this matter.

B. Authority for Awarding a Grantback

Section 456(a) of GEPA, 20 U.S.C.
1234e(a), provides that whenever the
Secretary has recovered funds following
a final aduit determination with respect
to an applicable program, the Secretary
may consider those funds to be
additional funds available for the
program and may arrange to repay to

the SEA or LEA affected by that
determination an amount not to exceed
75 percent of the recovered funds. The
Secretary may enter into this
“grantback" arrangement if the
Secretary determines that the—

(1) Practices and procedures of the
SEA or LEA that resulted in the aduit
determination have been corrected, and
the SEA or LEA is, in all other respects,
in compliance with the requirements of
the applicable program;

(2) SEA has submitted to the
Secretary a plan for the use of the funds
to be awarded under the grantback
arrangement which meets the
requirements of the program, and, to the
extent possible, benefits the population
that was affected by the failure to
comply or by the misexpenditures that
resulted in the aduit exception; and

(3) Use of funds to be awarded under
the grantback arrangement in
accordance with the SEA's plan would
serve to achieve the purposes of the
program under which the funds were
orginally granted.

C. Plan for Use of Funds Awarded Under
a Gractback Arrangement

Pursuant to section 456(a)(2) of GEPA,
the SEA has applied for a grantback of
$768,600 and has submitted a plan on
behalf of the LEA for use of the
grantback funds to meet the special
educational needs of educationally
deprived children in programs
administered under Chapter 1 of the
Education Censolidation and
Improvement Act of 1981. 20 U.S.C. 3801
et seq. The final audit determination
against the SEA resulted from improper
expenditures of Title I funds. However,
since Chapter 1 superseded Title I, the
SEA's proposal reflects the requirements
in Chapter 1—a program, similar to Title
1, designed to serve educationally
deprived children in low-income areas.

The SEA's plan proposes that the LEA
would use the grantback funds to
purchase instructional materials and
supplies for the school year 198869
regular Chapter 1 program. As a result,
the regular Chapter 1 funds could be
used by the LEA to employ 15 additional
teachers to meet reading and writing
remedial needs of approximately 2,550
educationally disadvantaged children.
The grantback funds would make it
possible to provide vital compensatory
education assistance to eligible Chapter
1 students who in the absence of such
funds would not receive Chapter 1
assistance.

The instructional materials and
supplies purchased with grantback
funds would augment the Chapter 1
Reading/Writing Program in 65 Chapter
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1 high schools. These materials and
supplies have been identified as the
resources necessary to implement the
school year 1988-89 regular Chapter 1
program. Through Chapter 1, high school
students identified as in need of
remediation are provided with the basic
skills to allow them to experience
success in the regular high school
program and, ultimately, to function in
society as productive citizens.

D. The Secretary’s Determinations

The Secretary has carefully reviewed
the plan submitted by the SEA. Based
upon that review, the Secretary has
determined that the conditions under
section 456 of GEPA have been met.

These determinations are based upon
the best information available to the
Secretary at the present time. If this
information is not accurate or complete,
the Secretary is not precluded from
taking appropriate administrative
action. In finding that the conditions of
section 456 of GEPA have been met, the
Secretary makes no determinations
concerning any pending audit
recommendations or final audit
determinations.

E. Notice of the Secretary’s Intent To
Enter Into a Grantback Arrangement

Section 456(d) of GEPA requires that,
at least 30 days before entering into an
arrangement to award funds under a
grantback, the Secretary must publish in
the Federal Register a notice of intent to
do 8o, and the terms and conditions
under which the payment will be made.

In accordance with section 456(d) of
GEPA, notice is hereby given that the
Secretary intends to make funds
available to the New York SEA under a
grantback arrangement. The grantback
award would be in the amount of
$768,600, which is within the range
authorized by the statute.

F. Terms and Conditions Under Which
Payments Under a Grantback
Arrangement Would Be Made

The SEA and LEA agree to comply
with the following terms and conditions
under which payment under a grantback
arrangement would be made:

(1) The funds awarded under the

gragtback must be spent in accordance
with—

RESEARCH PRIORITIES FOR FISCAL YEAR 1989

(a) All applicable statutory and
regulatory requirements;

(b) The plan that the SEA submitted
and any amendments to that plan that
are approved in advance by the
Secretary; and

(c) The budget that was submitted
with the plan and any amendments to
the budget that are approved in advance
by the Secretary.

(2) All funds received under the
grantback arrangement must be
obligated by September 30, 1988, in
accordance with section 456(c) of GEPA
and the SEA’s plan.

(3) The SEA, on behalf of the LEA,
will, not later than January 1, 1989,
submit a report to the Secretary which—

(a) Indicates that the funds awarded
under the grantback have been spent in
accordance with the proposed plan and
approved budget, and

(b) Describes the results and
effectiveness of the project for which the
funds were spent.

(4) Separate accounting records must
be maintained documenting the
expenditures of funds awarded under
the grantback arrangement.

Dated: August 17, 1988.

William J. Benuett,
Secretary of Education.

(Catalog of Federal Domestic Assistant
Number 84.010, Educationally Deprived
Children—Local Educational Agencies)

[FR Doc. 88-19111 Filed 8-22-88; 8:45 am]
BILLING CODE 4000-01-M

Notice Inviting Applications for New
Awards Under the Research in
Education of the Handicapped
Program for Fiscal Year 1989

CFDA No.: 84.023

Purpose: To assist research and
related purposes, and to conduct
research, surveys, or demonstrations,
relating to the education of, and early
intervention services for, infants,
toddlers, children and youth with
handicaps.

Applications Available: August 31,
1988.

Applicable Regulations: (a) The
Research in Education of the
Handicapped Program Regulations, 34
CFR Part 324, as amended by 52 FR

43482-43483 (November 12, 1987); and
(b) the Education Department General
Administrative Regulations, 34 CFR
Parts 74, 75, 77, and 78.

General: In accordance with the
Education Department General
Administrative Regulations (EDGAR) at
34 CFR 75.105(c)(3), the Secretary gives
an absolute preference under the
Research in Education of the
Handicapped program for Fiscal Year
1989 to applications that respond to the
following priorities; that is, the
Secretary will select for funding only
thosge applications proposing projects
that meet one of these priorities. The
Secretary has selected these priorities
from the list of authorized projects set
forth in 34 CFR 324.10. All applications
submitted will be evaluated using the
selection criteria at § 324.31 for research
projects.

Priority 1—Field-Initiated Research
Projects

This priority provides support for a
broad range of field-initiated research
projects focusing on the education of,
and early intervention services for,
infants, toddlers, children, and youth
with handicaps consistent with the
purposes of the program as stated in 34
CFR 324.1. This priority allows projects
to address problems identified by
researchers/investigators in the field.

Priority 2—Student-Initiated Research

The priority provides support for a
broad range of student-initiated
research projects focusing on the
education of, and early intervention
services for, infants, toddlers, children,
and youth with handicaps consistent
with the purposes of the program as
stated in 34 CFR 324.1.

The Secretary particularly encourages
applications for short term projects (up
to 18 months) that will develop research
skills in post-secondary students. The
Secretary further encourages
applications that, while developed by
the student, will identify a principal
investigator who will serve as a mentor
to the student/researcher. However, in
accordance with 34 CFR 75,105(c)(1),
applications that meet the criteria
discussed in this paragraph will not be
given a competitive or absolute
preference over other applications.

Title and CFDA Number

Deadline for
transsilial of

Avallable
applications funds

Estimated range of
awards

Project
period in
months

Field-initiated Research Projects (CFDA No. 84.023C)

Student-initiated Research Projects (CFDA No. 84.0238)

$1,200,000
$125,000

$30,000-$130,000
$3,000-$12,000

Up to 60.
Up 10 18.
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Contact Person: Linda Glidewell, U.S.
Department of Education, Office of
Special Education Programs, Division of
Innovation and Development, 400
Maryland Avenue SW. (Switzer
Building, Room 3094-M/S 2313),
Washington, DC 20202, Telephone: (202)
732-1099.

Program Authority: 20 U.S.C. 1441-1444.
Dated: August 18, 1988,
Madeleine Will,

Assistant Secretary, Office of Special
Education and Rehabilitative Services.

[FR Doc. 88-19113 Filed 8-22-88; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Availability of Environmental
Assessment and Finding of No
Significant Impact incorporating
Floodplain Statement of Findings;
Remedial Action at the Green River
Uranium Mill Tailings Site, Green River,
Ut

AGENCY: Department of Energy (DOE).
ACTION: Notice of availability of
Environmental Assessment (EA) and
Finding of No Significant Impact
(FONS]I) incorporating Floodplain
Statement of Findings.

SUMMARY: The DOE has published an
Environmental Assessment of Remedial
Action at the Creen River Uranium Mill
Tailings Site, Creen River, Utah (DOE-
EA-0343), for the proposed remedial
action on residual radioactive materials
at the inactive uranium mill site near
Green River, Utah. On the basis of the
analyses in the EA, the DOE has
determined that the proposed action
does not constitute a major Federal
action significantly affecting the quality
of the human environment within the
meaning of the National Environmental
Policy Act (NEPA) of 1969 (42 U.S.C.
4321 et seq.) and has issued a FONSI
which appears immediately following

this notice. The DOE has also prepared :

a Floodplain Assessment as part of the
EA. The EA is available for public
review.

Background

The Creen River tailings site is in
Grand County, Utah, 0.5 miles southeast
of the town of Creen River. The uranium
mill tailings were produced from
processing uranium ore for sale to the
Atomic Energy Commission, a
predecessor of the DOE, by the Union
Carbide Corporation, which built and
operated the mill from 1958-1961. The
tailings remaining from the operations
now rest in a pile covering

approximately 8 acres of the 48-acre
designated site.

In 1978, the U.S. Congress passed the
Uranium Mill Tailings Radiation Control
Act, Pub. L. 95-604. In this Act, the
Congress found that uranium mill
tailings may pose a potential radiation
health hazard. It authorized the DOE to
carry out remedial action at each site in
cooperation with other Federal agencies
and with the States or Indian tribes
affected by the action. It gave to the
Nuclear Regulatory Commission (NRC)
responsibility for consulting with the
DOE over a range of subjects concerning
conduct of remedial action, for
concurring with the selected remedial
action and with any cooperative
agreement with a State or Indian tribe,
and for licensing the maintenance of
each tailings disposal site after the
remedial action is completed. In
addition, the Environmental Protection
Agency (EPA) was given the
responsibility to set standards to protect
public health, safety, and the
environment at the disposal sites.

In accordance with Pub. L. 95-604, the
DOE designated 24 sites for remedial
action. One of these sites is the inactive
processing site near Green River, Utah.
The EPA issued standards (40 CFR Part
192) for remedial actions at inactive
uranium processing sites on January 5,
1983 (48 FR 590).

Scope of EA

The EA evaluates the no-action
alternative and two alternatives for
minimizing the potential public health
hazards associated with the Green River
site: (1) Decontaminate the buildings at
the mill site and relocate the radioactive
wastes from the existing tailings pile
and other contaminated material to an
area 600 feet south of the existing
tailings pile for permament stabilization
on site—{the proposed action); (2) and
stabilize the wastes on the site at the
existing tailings site location. The
impacts of these three alternatives are
assessed in terms of effects on radiation
levels, health effects, air quality, soils
and mineral resources, surface water
and groundwater resources, ecosystems,
land use, sound levels, cultural
resources, population and employment,
housing and community services,
economic structures, energy and water
consumption, transporation networks,
and non-radiological accidents.

Availability of the EA and FONSI

Copies of the EA and FONSI have
been distributed to Federal, State, Tribal
and local agencies and to organizations
and individuals known to be interested
in the Green River remedial action
project. Additional copies may be

obtained from the Project Manager,
Uranium Mill Tailings Remedial Action
Project Office, U.S. Department of
Energy, 5301 Central Avenue NE., Suite
1720, Albuquerque, New Mexico, 87108.
Phone: (505) 844-3941,

Copies of the EA and FONSI are
available for public inspection at the
following locations:

College of Eastern Utah, 451 East 400

North, Price, UT 84501
Bringham Young University Library,

1368 HBLL, Provo, UT 84602
Utah State University Library, 2159

South 300 West, Salt Lake City, UT

84115
University of Utah, Marriott Library,

Salt Lake City, UT 84112
Freedom of Information Reading Room,

Room 1E-180, Forrestal Building, U.S.

Department of Energy, 1000

Independence Avenue SW.,

Washington, DC 20585
Library, Oak Ridge Operations Office,

Federal Building, Oak Ridge, TN 37830
Green River Library, 85 South Long

Street, Green River UT 84525
Utah State University, Merrill Library,

Logan, UT 84322
Crand County Library, 37 South 100

East, Moab, UT 84532
University of Illinois, 1408 West Gregory

Drive, Document Library, Room 2000,

Urbanana, IL 61801
Stewart Library—2901, Weber State

College, 3750 Harrison Blvd., Ogden,

UT 84408
Library, Richland Operations Office

Federal Building, Richland, WA 99352
Library, Savannah River Operations,

Savannah River Plant, Aiken, SC

29801
U.S. Department of Energy, Grand

Junction Library, P.O. Box 2567, Grand

Junction, CO 81502
Library, Chicago Operations Office, 9800

South Cass Avenue, Argonne, IL 60439
Library, Idaho Operations Office, 550

Second Street, Idaho Falls, ID 83401

Issued in Washington, DC July 27, 1988.
John E. Baublitz,

Acting Director, Office of Remedial Action
and Waste Technology, Office of Nuclear
Energy.

[FR Doc. 88-19121 Filed 8-22-88; 8:45 am]
BILLING CODE 6450-01-M

Finding of No Significant Impact and
Floodplain Statement of Findings for
the Remedial Action at the Green
River Uranium Mill Tallings Site, Green
River, UT

AGENCY: U.S. Department of Energy.
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acTion: Finding of No Significant Impact
(FONSI) and Floodplain Statement of
Findings.

sUMMARY: The U.S. Department of
Energy (DOE) has prepared an
environmental assessment (EA) (DOE/
EA-0343) on the proposed remedial
action at the inactive uranium mill
tailings site near Green River, Utah.
Based on the analyses in the EA, which
is available upon request, the DOE has
determined that the proposed action
does not constitute a major Federal
action significantly affecting the quality
of the human environment within the
meaning of the National Environmental
Policy Act (NEPA) of 1969 (42 U.S.C.
4321 et seq.). Therefore, the preparation
of an environmental impact statement
(EIS) is not required. The DOE has also
prepared a Floodplain Assessment as
part of the EA. This assessment is
prepared pursuant to Executive Orders
11988 and 11990, and 10 CFR Part 1022,
Compliance with Floodplain/Wetlands
Environmental Review Requirements.

Under authority granted by the
Uranium Mill Tailings Radiation Control
Act (UMTRCA) of 1978 (Pub. L. 85-604
dated November 8, 1978), the U.S.
Department of Energy (DOE) proposes
to clean up the residual radioactive
wagtes and other contaminated
materials at the inactive uranium mill
tailings site located at Green River,
Utah. The proposed action will move
and stabilize the radioactive wastes
according to a plan to be concurred in
by the U.S. Nuclear Regulatory
Con;lmission (NRC) and the State of
Utah.

Background

On November 8, 1978, the Uranium
Mill Tailings Radiation Control Act
(UMTRCA), Pub. L. 95-604 (PL95-604),
was enacted in order to address a
Congressional finding that uranium mill
tailings located at inactive processing
sites may pose a potential and
significant radiation health hazard to the
public. Title I of the UMTRCA
authorized the DOE to enter into
cooperative agreements with affected
states or Indian tribes to clean up those
inactive sites contaminated with
uranium mill tailings and required the
Secretary of the DOE to designate sites
to be cleaned up. On November 8, 1979,
DOE designated 24 inactive processing
sites for remedial action under Title I of
the UMTRCA including the inactive
uranium mill tailings site near Green
River, Utah (44 FR 74892).

The UMTRCA also required the U.S.
Environmental Protection Agency (EPA)
to promulgate standards for remedial
action at all inactive mill sites. The

purpose of these standards is to protect
the public health and safety and the
environment from radiological and
nonradiological hazards associated with
residual radioactive materials at the
sites. The final standards (40 CFR Part
192) were published on January 5, 1983,
and became effective on March 7, 1983,
However, on September 3, 1985, the U.S.
10th Circuit Court of Appeals remanded
groundwater standards 40 CFR
192.2(a)(2)~(3). Proposed standards were
issued by EPA on September 23, 1987.
Under UMTRCA, the DOE must comply
with the proposed standards until
standards are promulgated in final form.
As a result, remedial action taken with
regard to the Green River site would not
preclude subsequent design
enhancements if needed to achieve
compliance and would not limit the
selection of reasonable groundwater
restoration methods that may be
necessary when final standards are
promulgated. When the final EPA
standards are promulgated, the DOE
will evaluate the groundwater
protection requirements and undertake
such action as is necessary to ensure
that the final standards are met. The
need for and extent of aquifer
restoration will be evaluated in a
separate NEPA process.

Under the UMTRCA, all remedial
actions must be selected and performed
with the concurrence of the NRC. The
NRC has not and does not intend to
issue regulations applicable to the Title I
remedial actions at the inactive uranium
mill tailings sites but will issue a license
applicable to the 24 inactive sites for
long-term surveillance and maintenance
after the remedial actions are complete.
On May 15, 1980, the DOE and the State
of Utah entered into a cooperative
agreement under Title I of the UMTRCA.
The cooperative agreement set forth the
terms and conditions for the DOE and
Utah cooperative remedial action efforts
including the DOE’s development of a
remedial action plan (cencurred in by
the State of Utah), the DOE's
preparation of an appropriate
environmental document, real estate
responsibilities, and other concerns. The
DOE and the State of Utah will provide
90 and 10 percent, respectively, of the
engineering and construction costs.

Project Description

The Green River uranium mill tailings
site covers 48 acres in Grand County,
Utah, 0.5 mile southeast of the town of
Green River. The mills was built in 1957
by Union Carbide Corporation and
operated from 1958 through 1961, as an
upgrader for ores from the Temple
Mountain uranium mines approximately
40 miles to the southwest. When the

Green River mill was shut down in 1961,
the plant equipment was disamantled
but the buildings were left intact. Union
Carbide (now UMETCO) still owns the
site and buildings, which are currently
vacant but leased for use to the city of
Green River.

The 48-acre designated site consists of
the tailings pile (eight acres), the mill
yard and ore storage area (21 acres),
four main buildings, a water tower, and
several small buildings. The total
volume of contaminated materials,
including the tailings and underlying
soils, is estimated to be 185,000 cubic
yards (cy). The buildings are structurally
sound and are marginally contaminated.
Access to the mill yard is restricted by a
six-foot-high security fence with locked
gates. The tailings pile is also fenced to
restrict vehicles and livestock access;
pedestrian traffic is not restricted. The
remainder of the designated site is not
fenced and access is not restricted.
Radiation warning signs are posted on
the fences at the site. Dispersion of the
tailings by wind and water erosion has
contaminated approximately 84 acres of
which 40 (including the area of the
former ore storage and mill yard) and 24
acres are within and outside of the
designated site, respectively.

The principal feature of the proposed
action is the relocation of the tailings
and other contaminated materials to a
disposal area 800 feet south of the
existing tailings pile. The tailings and
other contaminated materials would be
consolidated in a below-grade area; the
resulting disposal cell would be
contoured to have 10 percent (10
horizontal to one vertical) sideslopes
and a gently sloping top of five percent.
To ensure compliance with the EPA
standards, the tailings and
contaminated materials would be
covered with 1.0 foot of compacted earth
(radon/infiltration barrier) to inhibit the
emanation of radon and the infiltration
of water. The topslope and sideslopes of
the disposal cell would be covered with
a five-foot-thick layer of sand, gravel,
and select fill to protect the radon/
infiltration barrier from frost action, and
small rock erosion protection. This layer
would also protect against penetration
by animals and prevent human
intrusion. Various other erosion control
measures would be taken to assure the
long-term stability of the stabilized
disposal cell.

The stabilized disposal cell would
cover approximately eight acres, and
would be approximately 800 feet along
each side. After remedial action the area
of the existing tailings pile would be
backfilled, graded to promote surface
drainage, and revegetated. All other
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areas disturbed at the site by remedial
action would be backfilled and graded
to promote surface drainage. All on-site
buildings would be decontaminated and
left intact for unrestricted use after the
remedial action. Forty-five acres of the
48-acre designated tailings site would be
released for any use consistent with
existing land use controls following
completion of remedial action. A fence
would be constructed around the
disposal site. The final restricted area
would cover nine acres; this would
require six acres of land outside the
designated site boundary. The
conceptual design is subject to change
during the final design process.

The DOE examined three alternatives
for the remedial action in its
Environmental Assessment of Remedial
Action at the Green River Uranium Mill
Tailings Site, Green River, Utah. The
DOE's proposed action is to
decontaminate the buildings at the mill
site and to relocate the radioactive
wastes from the existing tailings pile
and other contaminated material to an
area 600 feet south of the existing
tailings pile for permanent stabilization
on site. The other alternatives analyzed
in the EA included taking no action and
stabilizing the waste on site at the
existing tailings site location, Each of
the remedial action alternatives
involves activity in a floodplain.
Finding

The DOE has considered the concerns
that have been expressed during public
meetings and government agency
reviews about the environmental and
health impacts from the proposed
remedial action. In general, these
concerns relate to the impacts from
radiation released during remedial
action, air quality impacts, impacts on
the surface water, and impacts from the
contaminated groundwater.

The EA discusses the environmental
impacts resulting from the proposed
remedial action and identifies mitigation
measures that would be implemented to
assure that the effects are not
significant. The FONSI for stabilization
on site at the Green River tailings site is
based on the following findings which
are supported by the information and
analyses in the EA.

* Radiation release—The increased
radiation exposure above background
levels ot the general population at and
in the vicinity of the Green River site
during the remedial action would be
extremely low. The total estimated
excess health effects for the general
population and remedial action workers
were projected to be 0.0008 additional
cancer deaths due to radiation from the
tailings during the remedial action

period. The total estimated excess
health effects for remedial action
workers were projected to be 0.0005
additional cancer deaths due to
radiation from the tailings during the
remedial action period.

The no action alternative would result
in 0.0001 total estimated excess health
effects per year. This number is not
directly comparable to the total
estimated excess health effects
mentioned above for the general
population because the excess health
effects estimated for the proposed action
are for the duration of tailings
disurbance and account for increased
radon levels due to tailings disturbance.
In addition, the total estimated excess
health effects for the no action
alternative do not consider factors such
as dispersion or unauthorized removal
and use of the tailings which could lead
to greater excess health effects than
those calculated.

The DOE would closely monitor the
release of radon and airborne
radioactive particulates during the
remedial action. The release of radon
and airborne radioactive particulates
would be reduced by dampening
contaminated material with water or
chemical dust suppressants, by limiting
the handling of contaminated material
during adverse weather conditions, and
by using trucks with tightfitting tailgates
and covers when the materials are to be
moved. Drainage controls and waste-
water retention pounds would be
constructed to prevent contaminated
water from leaving the site.

Human exposure to residual
radioactive material would be reduced
further by restricting access, by
providing worker training programs, and
by the use of necessary monitoring and
protective equipment by the remedial
action workers.

The total excess health effects at and
in the vicinity of the Green River tailings
site after 10 and 1000 years of no action
are estimated to be 0.001 and 0.1,
respectively. The calculations for the no
action alternative do not consider the
dispersal of the tailings by natural
erosion or by man; thus, the total excess
health effects may be greater.

Based on the above, it was
determined that the radiation impacts
from the proposed action would not be
significant.

» Air quality—An inventory of
emissions due to remedical action
indicated that fugitive dust emissions
would be much higher than combustion
emissions. Both combustion and fugitive
dust emissions would be temporary and
endure only for the 14-month period of
remedial action. Appropriate air quality
permits will be obtained from the State

of Utah. No Federal permits will be
required.

The fugitive dust emissions were used
in a computer simulation model to
determine the total suspended
particulates (TSP) concentrations
downwind from the various work sites.
Results of the modeling indicate that the
TSP concentrations at the Green River
mill tailings site and the two borrow
sites would exceed the Federal
secondary and the State of Utah 24-hour
TSP standards. However, this impact
would be temporary and short-term,
lasting only for the length of the
remedial process. The maximum
exceedance of the 24-hour TSP
standards would occur over a four-
month period (months six through nine)
during peak remedial action activity.
Dust suppression measures, such as
water sprays or chemical dust
suppressors, will be implemented at the
construction site to minimize fugitive
particulate emissions.

For these reasons, it was determined
that the air-quality impacts of the
proposed action would be temporary
and would not be significant.

* Surface-water quality —Surface-
water runoff as a result of the cleanup
and consolidation of the tailings and
contaminated material would be
minimum because the remedial action
design includes the construction of
drainage and erosion controls. This
includes waste-water retention ponds
constructed during site preparation to
prevent the discharge of contaminated
water from the site. The contaminated
water would be retained for evaporation
or use in the compaction of the tailings
and contaminated materials, and any
sediments from the ponds would be
consolidated with the tailings during the
final reshaping of the disposal cell.

Surface-water runoff created by
excessive precipitation would not cause
erosion of the stabilized disposal cell
and carry contaminants into local
surface waters because erosion control
features such as sideslopes design and
rock barriers were incorporated into the
remedial action design.

On this basis, it was determined that
the impacts on surface-water resources
would not be significant.

* Groundwater quality—Major
groundwater aquifers at the Green River
site are referred to in the EA as the top,
upper-middle, lower-middle, and bottom
hydrostratigraphic units. Percolation of
tailings seepage into the groundwater
system beneath the tailings pile has
adversely impacted the water quality in
both the top and upper-middle
hydrostratigraphic units. Gross alpha
activity, molybdenum, nitrate, selenium,
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and uranium concentrations in the top
and upper-middle hydrostratigraphic
units exceed background levels, the
proposed EPA maximum concentration
limits, and state of Utah groundwater
standards beneath and downgradient of
the existing tailings pile. The vertical
extent of contamination is confined to
these two shallow units by strong,
vertically upward hydraulic gradients
between the upper-middle unit and the
underlying units. The maximum depth of
contamination beneath the surface of
the present tailings pile is about 65 feet.

The disposal cell design incorporates
many natural, durable components that
would minimize infiltration and leachate
generation. Compliance with the
proposed standards would be aided by
the following:

* Below-grade disposal of the tailings
that will lessen percolation of
precipitation through the tailings by
limiting the exposed area of the
stablilized pile.

* Emplacement of a cover system
consisting of filter layers, erosion
protection, and a layer to protect the
radon/infiltration barrier from frost
action to reduce infiltration and promote
surface runoff and evaporation.

* Minimization of tailings seepage by
the use of a low hydraulic conductivity
radon/infiltration barrier to reduce
infiltration.

* Consistent, uniform, vertical
fracturing of the foundation bedrock that
will prevent ponding (“bathtubbing”) in
the tailings and promote drainage of
runoff water from the toe of the cell.

* Natural geochemical attenuation of
contaminants in the tailings seepage by
adsorption and precipitation reactions
within the Cedar Mountain Formation
fractured bedrock beneath and
downgradient of the disposal cell.

* Strong, upward, vertical hydraulic
gradients in the saturated bedrock
downgradient of the disposal site that
will inhibit downward migration of
contamination.

* Natural dilution (mixing) of the
tailings seepage by groundwater
underflow in the Cedar Mountain
Formation.

* Limitation of the lateral extent of
any future contamination from tailings
seepage from the disposal cell due to the
prevailing flow of the shallow
groundwater toward the existing
contaminant plume of the mill site.

Groundwater protection at the Green
River site would be consistent with the
proposed EPA standards for inactive
sites (40 CFR Part 182) and would be
accomplished in accordance with the
remedial action plan prepared by the
DOE and approved by the NRC. The
generic impacts of the EPA standards

were addressed in an EIS published by
the EPA (EPA 521/1-83-008-1 and 2).

Based on the above, it was
determined that the impacts on
groundwater resources would not be
significant.

* There are no endangered or
threatened species or archaeological
resources in the area that would be
affected by the remedial action.

* No wetlands would be affected by
the remedial action of the Green River
tailings site.

In summary, based on the analyses in
the EA, the DOE has determined that the
proposed action does not constitute a
major Federal action significantly
affecting the quality of the human
environment within the meaning of the
National Environmental Policy Act
(NEPA) of 1969 (423 U.S.C. 4321 et seq.).
Therefore, the preparation of an EIS is
not required.

Floodplain Statement of Findings

This is a Statement of Findings
prepared pursuant to Executive Orders
11988 and 11990, and 10 CFR Part 1022,
Compliance with Floodplain/Wetlands
Environmental Review Requirements.
Under authority granted by the Uranium
Mill Tailings Radiation Control Act
(UMTRCA) of 1978, the DOE propses to
clean up the residual radioactive wastes
and other contaminated materials at the
inactive uranium mill tailings site in
Green River, Utah, and relocate these
materials to an area 600 feet south of the
existing tailings pile where they would
be permanently stabilized.
Radioactively contaminated materials
are located with the 100-year floodplain
of Brown's Wash. On the basis of the
floodplain assessment in the
Environmental Assessment (EA),
Appendix F, the DOE has determined
that there is no practicable alternative
to the proposed activites and that the
proposed action has been designed to
minimize potential harm to or within the
floodplain of Brown's Wash.

The proposed remedial action for the
Creen River tailings is stabilization on
site. All of the tailings and other
contaminated materials would be
consolidated in a below-grade area 600
feet south of the existing pile. The
tailings pile would be contoured to have
10 percent sideslopes and gently sloping
top. The pile would be covered with 1.0
foot of compacted earth to inhibit radon
emanation and water infiltration and to
assure compliance with the EPA
standards. The top and sides of the pile
would be covered with a five foot-thick
layer of sand, gravel, select fill and rock
for erosion and frost protection. This
layer would also protect against
penetration by animals and inadvertent

human intrusion. A below-grade rock
apron would be constructed around the
pile to protect the pile against gully
intrusion. The top of the stabilized pile
would have an average height of 14 feet
with a maximum height of 33 feet. The
area of the existing tailings pile would
ge backfilled, graded to promote surface
drainage, and revegetated. All other
areas at the site disturbed by remedial
action would be backfilled and graded
to promote surface drainage. All on-site
buildings would be decontaminated and
left intact. A fence would be constructed
around the stabilized tailings pile. A
map showing the location of the affected
floodplain can be found in the EA,
Figure E.2.1.

Specific construction activities related
to the floodplain area include (1) the
disturbance of approximately 12.5 acres
of tailings and other contaminated
materials within the 100-year floodplain
of Brown's Wash; (2) grading and
revegetating the floodplain where
excavated, including adding any
necessary soil conditioners, and (3) use
of water bars, mulch, riprap, or other
soil erosion controls, if necesssary, to
minimize erosion.

The DOE examined three alternatives
for the remedial actions in the EA. The
DOE's proposed action is to
decontaminate the Green River uranium
mill tailings site and to relocate the
wastes 600 feet south of the existing
tailings pile for permanent stabilization
on site. The other alternatives analyzed
in the EA included taking no action and
stabilizing the wastes inplace at the
Green River uranium mill tailings site.

During the action alternatives
(stabilization on site or stabilization in
pace) at the Green River tailings site,
12.5 acres within the Brown's Wash 100-
year floodplain would be disturbed by
removing 20,500 cy of tailings and other
contaminated materials. The majority of
the disturbance would occur outside the
tailings pile boundary, downstream of
the tailings pile, and along both banks of
the wash. These areas constitute 12
acres of the total disturbed area and
contain 16,500 cy of tailings and other
contaminated materials, The depths of
excavation required in these areas
would be one foot or less. Excavation
ranging from six to nine feet would be
required in an 0.5-acre area of the
tailings pile within the 100-year
floodplain in order to remove 4,000 cy of
contaminated materials.

The no action alternative, which
entails leavings the site in its present
condition, would not be consistent with
the intent of Congress in Pub. L. 95-604
and would not result in compliance with
the EPA standards.
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Potential impacts during remedial
action would be mitigated by use of the
following measures:

¢ Contaminated materials in the
floodplain would be excavated during
the period that the wash is dry.

¢ Berms, riprap or other erosion
control measures would be used to
minimize erosion along the banks of the
wash,

* Riparian vegetarian adjacent to
areas subject to excavation would be
left undisturbed as much as possible to
reduce river velocities and associated
erosion during flood events.

* Revegelation would begin as soon
as practical after removal of
contaminated materials.

The remedial action has been
designed to conform to applicable
Federal and state regulations. Before
construction begins, all applicable
permits and approvals, such as those
required under Section 404 of the Clean
Wale Act, would be obtained from the
U.S. Army Crops of Engineers. Utah
state agencies, and other agencies
having jurisdiction. Initial consultation
with the agencies has taken place.

Single Copies of the EA are Available
From

W. John Arthur, III, UMTRA Project
Manager, U.S. Department of Energy,
UMTRA Project Office, 5301 Central
Avenue NE,, Suite 1720, Albuquerque,
New Mexico 87108, (505) 844-3941.

FOR FURTHER INFORMATION, CONTACT:
Carol Borgstrom, Acting Director, Office
of NEPA Project Assistance, Office of
the Assistant Secretary for Environment,
Safety, and Health, Room 3E-080,
Forrestal Building, Washington, DC,
20585, (202) 586—4600.

Issued at Washington, DC, May 26, 1988.
Emest C. Baynard, II1,

Assistant Secretary, Environment, Safety, and
Heallth.

[FR Doc. 19122 Filed 8-22-88; 8:45 am]
BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket Nos. ER88-559-000 et al.]

Niagara Mohawk Power Corporation
el al; Electric Rate, Small Power
Production, and interlocking
Directorate Filings

Take notice that the following filings
have been made with the Commission:

1. Niagara Mchawk Power Corporation

[Docket No. ER88-559-000]
August 16, 1988,

Take notice that on August 11, 1988,
Niagara Mohawk Power Corporation
(Niagara Mohawk) tendered for filing a
proposed change to Niagara Mohawk
Rate Schedule No. 142, an agreement
between Niagara Mohawk and the Long
Island Lighting Co. (LILCO).

Rate Schedule No. 142 provides for the
wheeling of certain loads by Niagara
Mohawk to LILCO. The proposed
change revises the rates for the wheeling
of power and energy by Niagara
Mohawk. Niagara Mohawk proposes an
effective date of September 1, 1988 and
requests waiver of the Commission’s
notice requirements. In support thereof,
Niagara Mohawk states that LILCO has
consented to this proposed effective
date.

Copies of this filing were served upon
the Public Service Commission of the
State of New York and the Long Island
Lighting Company.

Comment date: September 1, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

2. Puget Sound Power & Light Company

[Docket No. ER88-557-000]
August 186, 1988.

Take notice that on August 8, 1988,
Puget Sound Power & Light Company
(Puget) tendered for filing, pursuant to
the Commission’s regulations, 18 CFR
Part 35, a wholesale for resale contract
between Puget and Port of Kingston.
Puget states that this filing is for the
renewal of an existing contract only and
therefore represents no change in rate or
revenues to the Company.

Comment date: September 1, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

3. Kansas City Power & Light Company

[Docket No. ER88-50-000]
August 17, 1988.

Take notice that on August 9, 1988,
Kansas City Power & Light Company
filed an application with the Federal
Energy Regulatory Commission seeking
authority pursuant to Section 204 of the
Federal Power Act, to issue, from time to
time, up to $750 million aggregate
amount of short-term debt instruments,
with maturity dates of not later than
June 30, 1991.

Comment date: September 8, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

4. Empire Energy-Niagara Cogeneration,
Inc.

[Docket No. QF88-378-000
August 17, 1988,

On July 27, 1988, Empire Energy-
Niagara Cogeneration, Inc. (Applicant),
of 2548 Vestal Parkway East, P. O. Box
797, Vestal, New York, 13851-0797,
amended its application, filed May 10,
1988, for certification of a facility as a
qualifying cogeneration facility pursuant
to § 292.207 of the Commission's
regulations. No determination has been
made that the submittal constitutes a
complete filing.

The topping-cycle cogeneration
facility will be located on the site of the
existing Harrison Radiator Division of
General Motors Corporation in the
Town of Lockport, New York. The
facility will consist of three combustion
turbine generators, three heat recovery
steam generators (HRSG's), and one
extraction/condensing steam turbine
generator. The thermal output of the
facility, in the form of extraction steam,
will be used by the Harrison Radiator
Division for process use and space
heating. The primary energy source will
be natural gas. The electric power
production capacity of the facility will
be 166.7 MW. The facility is expected to
be operational in the third quarter of
1990.

Comment date: Thirty days from
publication in the Federal Register, in
accordance with Standard Paragraph E
at the end of this notice.

5. GWF Power Systems Company, Inc.

[Docket No. QF85-496-002]
August 17, 1988.

On August 8, 1988, GWF Power
Systems Company (Applicant), of 17760
Fitch Street, Irvine, California 92714
submitted for filing application for
certification of a facility as a qualifying
small power production facility pursuant
to § 292.207 of the Commission’s
regulations. No determination has been
made that the submittal constitutes a
complete filing.

The small power production facility
will be located at 20200 Van Ness
Boulevard, Torrance, Los Angeles
County, California. The facility will
consist of a fluidized bed combustion
system providing steam to a turbine-
generator. Applicant states that the
primary energy source will be waste in
the form of petroleum coke. The
maximum net electric power production
capacity of the facility will be 11.477
MW,

Comment date: Thirty days from
publication in the Federal Register, in
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accordance with Standard Paragraph E
at the end of this notice.

6. GWF Power Systems Company, Inc.

[Docket No. QF85-496-002 et al.]
August 17, 1988.

On August 1, 1988 GWF Power
Systems Company, Inc. (Applicant) of
17780 Fitch Street, Irvine, California
92714 submitted for filing 5 applications
for certification of a facilities as
qualifying small power production
facilities pursuant to § 292.207 of the
Commission's regulations. No
determination has been made that any
;)tl' the submittals constitutes a complete
iling.

The docket numbers and locations of
the 5 small power production facilities
are listed below, Each facility will
consist of a fluidized bed combustion
system providing steam to a turbine
generator. Applicant states that the
primary energy source of the facilities
will be waste in the form of petroleum
coke. The maximum net electric power
production capacity of each facility will
be 17.365 MW,

Comment date: Thirty days from
publication in the Federal Register, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 204286, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-19104 Filed 8-22-88; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. CP86-679-009 et al.]

Interstate Power Company et al.;
Natural Gas Certificate Filings

August 17, 1988,

Take notice that the following filings
have been made with the Commission:

1. Interstate Power Company

[Docket No. CP868-679-009]

Take notice that on August 11, 1988,
Interstate Power Company (Petitioner),
1000 Main Street, Dubuque, Iowa 52001,
filed in Docket No. CP86-679-009 a
petition to amend the order issued
October 7, 1987, in Docket No. CP86-
679-008 pursuant to section 7 of the
Natural Gas Act 8o as to authorize the
transportation of natural gas on a firm
basis for Hawkeye Chemical Company
(Hawkeye) for an extended term ending
October 7, 1989, all as more fully set
forth in the petition which is on file with
the Commission and open to public
inspection.

Petitioner states that in Docket No.
CP86-679-008 it was authorized to
transport up to a maximum of 22,0
billion Btu of natural gas per day for
Hawkeye for a term expiring on October
7,1988. Petitioner indicates that
pursuant to the transportation gas
service agreement dated October 27,
1987, it seeks to extend the
transportation service authorized in
Docket No. CP86-679-008 until October
7, 1989, Petitioner also requests approval
of provisions related to imbalances of
gas deliveries by Hawkeye to Petitioner.
No other changes are proposed.

Comment date: September 7, 1988, in
accordance with the first subparagraph
of Standard Paragraph F at the end of
this notice,

2. Carnegie Natural Gas Company

[Docket No, CP88-662-000]

Take notice that on August 5, 1988,
Carnegie Natural Gas Company
(Carnegie) 800 Regis Avenue, Pittsburgh
Pennsylvania 15236, filed in Docket No.
CP88-662-000 an application pursuant to
section 7(b) of the Natural Gas Act to
abandon a transportation service for
United States Steel Corporation under a
contract which has now expired, all as
more fully set forth in the application
which is on file with the Commission
and open to public inspection.

Comment date: September 7, 1988, in
accordance with Standard Paragraph F
at the end of this notice.

3. National Fuel Gas Supply Corporation

[Docket No. CP84-7-006)

Take notice that on August 9, 1988,
National Fuel Gas Supply Corporation
(“National") tendered for filing as part
of its FERC Gas Tariff, First Revised
Volume Nos. 1 and 2, the following tariff
sheets:

First Revised Volume No. 1

Fourth Substitute Sixth Revised Sheet
No. 4
Second Substitute Original Sheet No. 26

Second Substitute Original Sheet No. 27
Substitute Original Sheet No. 28
Substitute First Revised Sheet No. 28
Second Revised Sheet No. 28

Substitute First Revised Sheet No. 100
Substitute Original Sheet Nos. 101-104

First Revised Volume No. 2

Seventh Revised Sheet No. 1-B
Tenth Revised Sheet No. 1-C
First Revised Sheet No. 450
First Revised Sheet No. 460
First Revised Sheet No. 470
First Revised Sheet No. 481
First Revised Sheet No. 492
First Revised Sheet No. 502
Second Revised Sheet No. 513

National states that the purpose of
this filing is to comply with the
Commission's order issued in Docket
Nos. CP84-7-004 and CP84-7-005 on
January 2, 1987.

National’s filing is said to revise
certain provisions of its Rate Schedule
CD to more closely conform those
provisions to similar provisions under
its full requirements sales Rate Schedule
RQ. Specifically, National's filing
reflects changes to section 7.2 of Rate
Schedule CD.

The proposed effective date of these
tariff sheets is August 1, 1986, except for
the following:

Proposed
effective
date

Sheet No.

Substitute First Revised Sheet No.
28 (Vol. No. 1).

Second Revised Sheet No. 28 (Vol.
No. 1).

Seventh Revised Sheet No. 1-B
(Vol. No. 2).

Tenth Revised Sheet No. 1-C (Vol.
No. 2).

First Revised Sheet No. 460 (Vol.
No. 2).

Nowv. 1,
19886,
Nov. 1,

Copies of National's filing were
served on National's jurisdictional
customers and on interested State
Commissioners.

Comment date: August 24, 1988, in
accordance with the first subparagraph
of Standard Paragraph F at the end of
this notice.

Standard Paragraphs

F. Any person desiring to be heard or
make any protest with reference to said
filing should on or before the comment
date file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
20426, a motion to intervene or a protest
in accordance with the requirements of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and 385.214)
and the Regulations under the Natural
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Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this filing
if no motion to intervene is filed within
the time required herein, if the
Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-19105 Filed 8-22-88; 8:45 am|
BILLING CODE 6717-01-M

[Project No. 10120-001}

Adirondack Hydro Development Corp.;
Surrender of Preliminary Permit

August 17, 1988,

Take notice that the Adirondack
Hydro Development Corporation,
permittee for the Independence River
Project No. 10120 located on the
Independence River in Lewis County,
New York has requested that its
preliminary permit be terminated. The
preliminary permit was issued on May 6,
1987, and would have expired on April
30, 1990. The permittee states that
analysis of the Independence River
Project did net indicate feasibility for
development.

The permittee filed the request on
November 4, 1987, and the preliminary
permit for Project No. 10120 shall remain
in effect through the thirtieth day after
issuance of this notice unless that day is
a Saturday, Sunday or holiday as
described in 18 CFR 385.2007, in which
case the permit shall remain in effect
through the first business day following

that day. New applications involving
this project site, to the extent pravided
for under 18 CFR Part 4, may be filed on
the next business day.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-19055 Filed 8-22-88; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. TAB8-3-25-002]

Mississippi River Transmission Corp.;
Rate Change

August 17, 1988.

Take notice that on July 5, 1988
Mississippi River Transmission
Corporation (“MRT") tendered for filing,
to be effective June 1, 1988, the following
tariff sheets to its FERC Gas Tariff,
Second Revised Volume No. 1:
Substitute Twenty-Third Revised Sheet

No. 4
Ninth Revised Sheet No. 4A
Substitute Alternative Original Sheet

No. 4A.1
Tenth Revised Sheet No, 42
Seventh Revised Sheet No. 50
Substitute Third Revised Sheet No. 62
Substitute Second Revised Sheet No. 63

MRT states that the filing is being
submitted to comply with the
Commission's June 1, 1988 order
concerning MRT's June 1 annual PGA
filing, and to amend that filing for
certain modifications as described
below.

MRT states that the revised tariff
sheets reflect: (1) Lower Base Tariff
Rates as submitted by MRT in its
Docket No. RP86-170 compliance filing
dated June 6, 1988; (2) revised D-1 and
D-2 Demand Charge Current
Adjustments resulting from rate changes
by a pipeline supplier; (3) revised ACA
and GRI Adjustments to reflect such
charges on an MMBtu basis rather than
an Mcf basis; and (4) minor pagination
changes.

MRT states the combined impact of
the purchased gas and base rate
adjustments contained herein on MRT's
Rate Schedule CD-1 is an increase of
$.003 per Mcf in Demand Charge D-1, a
decrease of $.0087 per Mcf in Demand
Charge D-2, and a decrease in the
commodity charge of $.0008 per Mcf.
The single part rate under Rate Schedule
SGS-1 reflects a decrease of $.0093 per
Mcf. The quarterly cost impact of such
changes on MRT's jurisdictional
customers is a decrease of
approximately $.1 million when
compared to the original June 1, 1988
PGA.

MRT states that the filing alsa
contains tariff sheets reflecting revisions
to the Fixed Take-or-Pay Charges

applicable to each of its jurisdictional
customers resulting from lower monthly
amounts billed to MRT by its upstream
pipeline suppliers, and a reconciliation
of amounts paid compared to amounts
collected as of May 31, 1988. The
quarterly cost impact of such changes on
MRT’s jurisdictional customers is a
decreage of approximately $.2 million.

MRT states that the filing also
contains revision to MRT’s Fixed Take-
or-Pay flow through tariff provisions
necessary to address the specific
upstream pipeline supplier proposals on
file with the Commission.

MRT states that copies of its filing
have been served on all jurisdictional
customers and interested state
commissions. Any person desiring to be
heard or to protest said filing should file
a motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington, DC 20426, in accordance
with Sections 385.211 and 385.214 of the
Commission's Rules of Practice and
Procedure (18 CFR 385.211, 385.214). All
such motions or protests should be filed
on or before August 25, 1988. Protests
will be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection,

Leis D. Cashell,

Acting Secrelary.

[FR Doc. 88-19056 Filed 8-22-88; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-3433-8]

Agency Information Collection
Activities Under OMB Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
the Information Collection Requests
(ICRs) abstracted below have been
forwarded to the Office of Management
and Budget (OMB) for review and are
available to the public for review and
comments. The ICRs describe the nature
of the information collection and their
expected cost and burden; where
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appropriate, they include the actual data
collection instrument.

FOR FURTHER INFORMATION CONTACT:
Carla Levesque at EPA, (202) 382-2740.

SUPPLEMENTARY INFORMATION:

Office of Solid Waste and Emergency
Response

Title: Information Requirements for
Facilities Petitioning for Hazardous
Waste Delisting. (EPA ICR #1189).

Abstract: EPA requires facilities
wishing to have a waste removed from
the Agency's list of hazardous waste to
file a petition for delisting. For a
delisting, information is necessary to
establish that the waste does not exhibit
the characteristics for which it was
listed, or any additional factors which
may cause the waste to be hazardous.
The Agency reviews this information to
determine whether to grant or deny the
petition.

Burden Statement: Public reporting
burden for this collection of information
is estimated to average 627 hours for a
delisting petition. This estimate includes
the time for reviewing ingtructions,
analyzing and describing the waste, the
facility, and testing and handling
procedures. Where required, he annual
recordkeeping burden is 4 hours per
petition.

Respondents: Businesses and other
facilities generating solid waste.

Estimated No. of Respondents: 50,

Estimated Total Annual Burden:
31,418 hours.

Estimated Frequency of Collection:
On occasion.

Office of Pesticides and Toxic
Substances

Title: Notice of Arrival of Pesticides
and Devices. (EPA ICR# 0152).

Abstract: To ensure that imported
pesticides and pesticide devices are not
adulterated or mislabeled or otherwise
violative of FIFRA, importers or their
agents must submit a “Notice of Arrival
of Pesticides and Devices" (EPA Form
No. 3540-1) to the Agency prior to
importation to the U.S.

Burden Statement: Pubic reporting
burden for this collection of information
is estimated to average 20 minutes per
response. This estimate includes the
time for reviewing instructions,
gathering and maintaining the data
needed and completing and reviewing
the collection of information.

Respondents: Importers of pesticides
and pesticide devices.

Estimated No. of Respondents: 3,500.

Total Estimated Annual Burden: 2,100
hours.

Estimated Frequency of Collection:
One-time only.

Send comments regarding these
burden estimates, or any other aspects
of these collections of information,
including suggestions for reducing the
burden, to:

Carla Levesque, U.S. Environmental
Protection Agency, Information Policy
Branch (PM-223), 401 M Street SW.,
Washington, DC 20460

and

Marcus Peacock (ICR# 1188) Tim Hunt
(ICR# 0152), Office of Management
and Budget, Office of Information and
Regulatory Affairs, 726 Jackson Place
NW., Washington, DC 20503,
(Telephone (202) 395-3084).

OMB Response to Agency PRA
Clearance Request

EPA ICR# 1250; Request for
Contractor Access to TSCA Confidential
Business Information; was approved 08/
02/88; OMBs# 2070-0075; expires: 08/31/
91.

Date: August 15, 1988.
Paul Lapsley,
Director, Information and Regulatory Systems
Division.
[FR Doc. 88-19071 Filed 8-22-88; 8:45 am]
BILLING CODE 8560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

Information Collection Requirement
Approval by Office of Management
and Budget

August 18, 1988.

The following information collection
requirements have been approved by
the Office of Management and Budget
under the Paperwork Reduction Act of
1980 (44 U.S.C. 3507). For further
information contact Doris Benz, Federal
Communications Commission, telephone
(202) 632-7513.

OMB No.: 30600061
Title: Annual Report of Cable Television

Systems

Scheduel 1—Community Unit Data

Schedule 2—Physical System Data
Form No.: FCC 325.

The approval has been extended
through 4/30/91. The current edition of
the computer-generated form with a
previous expiration date of 5/31/88 will
be updated accordingly.

OMB No.: 3080-0073
Title: Application for and Certification
of Overtime Service Involving

Inspection of Ship Radio Equipment
Form No.: FCC 808.

The approval has been extended
through 7/31/91. The December 1985
edition with a previous expiration date

of 7/31/88 will remain in use until
updated forms are available.

OMB No.: 3060-0127

Title: Assignment of Authorization
Form No.: FCC 1048.

The aprpoval has been extended
through 6/30/91. Current editions with a
previous expiration date of 7/31/88 will
remain in use until updated forms are
available.

OMB No.: 3060-0141
Title: Renewal Notice and Certification
in the Private Operational Fixed

Microwave Radio Service
Form No.: FCC 402-R.

The approval has been extended
through 6/30/91. The current edition of
the computer-generated form with a
previous expiration date of 7/31/88 will
be updated accordingly.

H. Walker Feaster III,

Acting Secretary.

[FR Doc. 88-19095 Filed 8-22-88; 8:45 am]
BILLING CODE 6712-01-M

Public Information Collection
Requirement Submitted to Office of
Management and Budget for Review

August 17, 1988,

The Federal Communications
Commission has submitted the following
information collection requirement to
OMB for review and clearance under
the Paperwork Reduction Act of 1980 (44
U.S.C. 3507).

Copies of this submission may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (202) 857-3800, 2100 M Street
NW,; Suite 140, Washington, DC 20037.
For further information on this
submission contact Judy Boley, Federal
Communications Commission, (202) 632~
7513. Persons wishing to comment on
this information collection should
contact Eyvette Flynn, Office of
Management and Budget, Room 3235
NEOB, Washington, DC 20503, (202) 395—
3785.

OMB Number: 3060-0068
Title: Application for Consent to

Assignment of Radio Station

Construction Permit or License (For

stations in services other than

broadcast)
Form Number: FCC 702
Action: Extension
Respondents: Businesses including small
businesses
Frequency of Response: On occasion
Estimated Annual Burden: 400

Responses; 2,000 Hours
Needs and Uses: FCC Form 702 is filed

to request Commission approval of

assignment of radio station
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construction permit or license. FEDERAL FINANCIAL INSTITUTIONS Board: Rhoger H Pugh, Manager,
Without this information, the EXAMINATION COUNCIL Division of Banking Supervision and
Commission would not be able to Regulation, (202/728-5883), Board of
effectively carry out its statutory SUBISSI 8 SN SN SoRor Governors of the Federal Reserve
obligations. The data will be used by ~ AGENCY: Federal Financial Institutions System, 20th & Constitution Avenue
the Commission staff to determine the ~Examination Council (FFIEC). NW., Washington, DC 20551.
financial, legal and technical ACTION: Final action. FDIC: Robert F. Storch, Planning and
qualifications of the applicant. SUMMARY: The FFIEC has approved two  Program Development Specialist,

H. Walker Feaster II, proposals relating to the submission of Division of Bank Supervision, (202/

Acting Secretary. Reports of Condition and Income (Call 898-6905), Federal Deposit Insurance

[FR Doc. 88-19096 Filed 8-22-88; 8:45 am} Reports) that were issued for public Corporation, 550 17th Street NW.,

FiiiN e comment from April 7, 1988 through June Washington, DC 20429.

Advisory Committee on Advanced
Television Service Steering
Committee; Meeting

Released: August 17, 1988,

A meeting of the Steering Committee
of the Advisory Committee on
Advanced Televsion Service will be
held on: September 8, 1988, 4:30 p.m.,
Commission Meeting Room (Room 856),
1919 M Street NW., Washington, DC.

The agenda for the meeting will
consist of:

1. Introduction

2. Approval of the last meeting’s minutes
3. Progress reports by Subcommittee
chairmen

4. Discussion of future work plans and
schedule

5. Report on budget and funding

6. Discussion of private sector testing
facilities

7. Date and location of next Steering
Committee meeting

8. Other business

9. Adjournment.

All interested persons are invited to
attend. All attendees must enter the
building before its normal closing at 5:30
p-m. or make arrangements for late entry
by contracting David Siddall at the
below telephone number prior to the
meeting. Those interested also may
submit written statements at the
meeting. Oral statements and discussion
will be permitted under the direction of
the Steering Committee Chairman.

Any questions regarding this meeting
should be directed to Richard E. Wiley
at (202) 428-7010 or David R. Siddal at
(202) 832-7792.

Federal Communications Commission.
H. Walker Feaster 11,

Acting Secretary.

[FR Doc. 88-19099 Filed 8-22-88; 8:45 am)
BILLING CODE 6712-01-M

15, 1988, The approved proposals relate
to the Call Reports of FDIC-insured
commercial banks and FDIC-insured
state-chartered savings banks.

As approved by the FFIEC, the term
“submission date" in the Call Report
instructions is now defined as the date
by which a bank's completed Call
Report must be received by the banking
agencies (or their collection agent if the
report is submitted electronically).

A filing will be considered timely,
regardless of when it is received, if it is
mailed first class and postmarked no
later than the third calendar day
preceding the submission deadline. If an
overnight delivery service is used, entry
of the report into the delivery system on
the day before the submission deadline
will constitute timely submission.

The FFIEC also approved requiring
those banks with more than one foreign
office (other than a shell branch or an
international banking facility} that use
any of the additional 15 calendar days
allowed for the completion of their
reports to submit their Call Reports
electronically via the electronic data
transmission system that was
implemented with the March 31, 1988
Call Report.

The implementation of the term
“submission date” will become effective
with the September 30, 1988 Call Report.
The mandatory use of the electronic
transmission system by banks using any
of the additional 15 calendar days for
report submission will be implemented
as of the June 30, 1989 report date.

EFFECTIVE DATES: September 30, 1988 for
the definition of the term Call Report
“submission date", and June 30, 1989 for
the requirement that certain banks file
their Call Reports electronically.

ADDRESS: Federal Financial Institutions
Examination Council, 1776 G Street
NW., Suite 701, Washington, DC 20008.
FOR FURTHER INFORMATION CONTACT:

OCC: David C. Motter, Special Assistant
to the Chief National Bank Examiner,
(202/447-1587), Office of the
Comptroller of the , 490
I'Enfant Plaza East SW., Washington,
DC 20218.

SUPPLEMENTARY INFORMATION: In recent
years, the Office of the Comptroller of
the Currency (OCC), the Board of
Governors of the Federal Reserve
System (FRB), the Federal Deposit
Insurance Corporation (FDIC), and state
banking authorities have increased their
use of data from the quarterly Reports of
Condition and Income (Call Reports) for
bank supervisory and surveillance
purposes. The greater reliance on these
reports as a means of identifying, at an
early stage, those banks which are
experiencing deterioration in their
financial condition has prompted efforts
to achieve more timely availability of
these data. The agencies have made and
are continuing to make every effort to
shorten the time required to process the
reports. In order to improve the
timeliness of the Call Report data, the
banking agencies proposed to define the
term “submission date” and require
banks with foreign offices that use any
of the additional 15 calendar days that
they may use to complete their Call
Reports to submit their reports
electronically.

The proposals were published for
public comment in the Federal Register
on April 7, 1988. The comment period
ended on June 15, 1988. Ninety-four
comment letters were received.
Commenters included five major trade
associations, three state bankers'
associations, four bank holding
companies and 82 commercial and
savings banks.

The New York Clearing House
(NYCH) supported the proposal to
define “submission date” as the date by
which the Call Report must be received
by the agencies. However, the NYCH
suggested that the mandatory use of
electronic submission for banks utilizing
some portion of the additional 15 days
be phased in over the period to June
1989, since some of these banks may not
be ready to submit electronically by
September, 1988. Two banks made the
same suggestion. The NYCH stated that,
during the phase-in period, reports from
these banks should be in the hands of
the agencies at least by the 45th day.
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The Bank Administration Institute
(BAI) also supported the definition of
“submission date" contained in the
proposals, BAI said: “Differing
interpretations of this term resulting in a
range of receipt dates by the banking
agencies are incompatible with
achieving the Council's goals of
expeditiously processing Call Reports
and preparing Uniform Bank
Performance Reports.”

In addition, the BAI recommended
that the electronic submission
requirements for banks with foreign
offices be deferred until December 31,
1988. The American Bankers
Association opposed the “compression
of Call Report submission time,” lauded
the move toward electronic submission
of Call Reports, and urged the agencies
to develop methods that would reduce
the period required for processing the
Call Reports. The latter point was also
made by a number of bank commenters.

A number of commenters observed
that, in return for requiring completed
Call Reports to be received not later
than the 30th calendar day after the Call
Report date, the banking agencies
should also complete their report
processing earlier than at present and
thereby increase the timeliness with
which Call Report data in general and
Uniform Bank Preference Reports
(UBPRs) in particular are available to
banks and others. In response to this
suggestion, the banking agencies have
committed themselves to completing the
production of the Call Report file, used
to generate UBPRs, by the 40th calendar
day after the submission date. Currently,
this file is completed by the 45th
calendar day after the submission date.

The Independent Bankers Association
of America (IBAA) opposed any changes
in the definition of submission date.
However, they stated that "** * * the
bankers believe an earlier submission
date would be feasible. Requiring call
reports to be postmarked for submission
on the 20th calendar day would not
cause any undue hardships for the
March, June, and September reporting
periods." It is the view of the IBAA that
30 days would still be required for the
December report because of the plethora
of other reports due at the same time.

The United States League of Savings
Institutions stated that the FFIEC
proposals did not go far enough
indicating that savings institutions are
able to meet a 20-day deadline when
submitting their quarterly Thrift
Financial Reports, which are more
complex and cumbersome than the
commercial bank Call Report.

Among the 868 bank holding company
and commerical and savings bank
commenters, eight supported the

redefinition of 'submission date" and 78
opposed it. Many bankers who opposed
the submission date proposals stated
that they would not be able to complete
their Call Reports within the “required”
27 days, perhaps not realizing that, if
they were to use commercially available
Call Report preparation software and
submit their data electronically, they
would still have the full 30 calendar
days to complete their reports.

August 18, 1988,
Robert J. Lawrence,

Execulive Secretary, Federal Financial
Institutions Examination Council,

Accordingly, effective with the
September 30, 1988 Call Report, the term
“submission date” will be defined as the
date by which a bank’s completed Call
Report must be received by the banking
agencies (or their collection agent if the
report is submitted electronically).
Effective with the June 30, 1989 Call
Report, all banks with more than one
foreign office using any of the additional
15 calendar days for report submission
will be required to submit their Call
Reports electronically via the approved
electronic data transmission system.

[FR Doc. 88-19116 Filed 8-22-88; 8:45 am]
BILLING CODE 6210-01-M

FEDERAL RESERVE SYSTEM

County Bancorporation, Inc.;
Formation of, Acquisition by, or
Merger of Bank Holding Companies

The company listed in this notice has
applied for the Board's approval under
section 3 of the Bank Holding Company
Act (12 U.S.C. 1842) and § 225.14 of the
Board's Regulation Y (12 CFR 225.24) to
become a bank holding company or to
acquire a bank or bank holding
company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act (12
U.S.C. 1842)(c)).

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank indicated for that
application or to the offices of the Board
of Governors. Any comment on an
application that requests a hearing must
include a statement of why a written
presentation would not suffice in lieu of
a hearing, identifying specifically any
questions of fact that are in dispute and
summarizing the evidence that would be
presented at a hearing.

Comments regarding this application
must be received not later than
September 14, 1988.

A. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 83166:

1. County Bancorporation, Inc.,
Jackson, Missouri; to acquire 100 percent
of the voting shares of Century State
Bancshares, Inc., Columbia, Missouri,
and thereby indirectly acquire Century
State Bank, Columbia, Missouri. In
connection with this application, Merger
Company, Inc., Jackson, Missouri, has
applied to become a bank holding
company by merging with Century State
Bancshares.

Board of Governors of the Federal Reserve
System, August 17, 1988.

James McAfes,

Associate Secretary of the Board.

[FR Doc. 88-19047 Filed 8-22-88; 8:45 am)
BILLING CODE 6210-01-M

Change in Bank Control Notices;
Acquisitions of Shares of Bank or
Bank Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§ 225.41 of the Board's Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
notices have been accepted for
processing, they will also be available
for inspection at the offices of the Board
of Governors. Interested persons may
express their views in writing to the
Reserve Bank indicated for that notice
or to the offices of the Board of
Governors. Comments must be received
not later than September 7, 1988,

A. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63166:

1. Miller M. Pettey, Bells, Tennessee;
to acquire 15.49 percent of the voting
shares of Crockett County Bancshares,
Inc., Bells, Tennessee, and thereby
indirectly acquire Bells Banking
Cempany, Bells, Tennessee.

B. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. Jon D. Hoffmaster, Omaha,
Nebraska, to acquire 25.3 percent, and
David C. Melena, Omaha, Nebraska, to
acquire 5.1 percent of the voting shares
of Nebraska National Corporation, and
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thereby indirectly acquire Nebraska

National Bank, Omaha, Nebraska.
Board of Governors of the Federal Reserve

System, August 17, 1988,

James McAfee,

Associate Secretary of the Board.

[FR Doc. 88-19048 Filed 8-22-88; 8:45 amy]

BILLING CODE 6210-01-M

Southern Michigan Bancorp, Inc.;
Acquisition of Company Engaged in
Permissible Nonbanking Activities

The organization listed in this notice
has applied under § 225.23(a)(2) or (f) of
the Board's Regulation Y (12 CFR
225.23(2)(2) or () for the Board’s
approval under section 4(c)(8) of the
Bank Holding Company Act (12 U.S.C.
§ 1843(c)(8)) and § 225.21(a) of
Regulation Y (12 CFR 225.21(a)) to
acquire or control voting securities or
assets of a company engaged in a
nonbanking activity that is listed in
§ 225.25 of Regulation Y as closely
related to banking and permissible for
bank holding companies. Unless
otherwise noted, such activities will be
conducted throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can "“reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Comments regarding the application
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than September 14,
1988.

A. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. Southern Michigan Bancorp, Inc.,
Coldwater, Michigan; to acquire Lease

Pack Incorporated, Mason, Michigan,
and thereby engage in leasing personal
or real property pursuant to

§ 225.25(b)(5) of the Board's Regulation
5 ¢!

Board of Governors of the Federal Reserve
System, August 17, 1988.

James McAfee,

Associate Secretary of the Board.

[FR Doc. 88-18048 Filed 8-22-88; 8:45 am]
BILLING CODE 6210-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Interest Rate on Overdue Debts

Section 30.13 of the Department of
Health and Human Service's claims
collection regulations (45 CFR Part 30)
provides that the Secretary shall charge
annual rate of interest as fixed by the
Secretary of the Treasury after taking
into consideration private consumer
rates of interest prevailing on the date
that HHS becomes entitled to recovery.
The rate generally cannot be lower than
the Department of Treasury's current
value of funds rate or the applicable rate
determined from the “Schedule of
Certified Interest Rates with Range of
Maturities." This rate may be revised
quarterly by the Secretary of the
Treasury and shall be published
quarterly by the Department of Health
and Human Services in the Federal
Register.

The Secretary of the Treasury has
certified a rate of 14.375% for the quarter
ended June 30, 1988. This interest rate
will remain in effect until such time as
the Secretary of the Treasury notifies
HHS of any change.

Date: August 18, 1988.
Dennis J. Fischer,
Deputy Assistant Secretary, Finance.
[FR Doc. 88-19106 Filed 8-22-88; B:45 am)
BILLING CODE 4150-04-M

Food and Drug Administration
[Docket No. 88N-0300]

Drug Export; Recombigen® HIV EIA
Test Kits

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that Cambridge BioScience has filed an
application requesting approval for the
export of the biological product
Recombigen® HIV EIA test kits to

Canada, West Germany, Italy, Sweden,
The Netherlands, Norway, Finland,
Austria, France, United Kingdom, Japan,
Switzerland, Spain, Belgium, Denmark,
Ireland, and Australia.

ADDRESS: Relevant information on this
application may be directed to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm
4-82, 5600 Fishers Lane, Rockville, MD
20857, and to the contact person
identified below. Any future inquiries
concerning the export of biological
preducts under the Drug Export
Amendments Act of 1886 should also be
directed to the contact person.

FOR FURTHER INFORMATION CONTACT:
Boyd Fogle, Jr., Center for Biologics
Evaluation and Research (HFB-120),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301-
295-8095.

SUPPLEMENTARY INFORMATION: The Drug
Export Amendments Act of 1986 (Pub. L.
99-660) (section 802 of the Federal Food,
Drug, and Cosmetic Act (the act) (21
U.S.C. 382)) provides that FDA may
approve applications for the export of
drugs that are not currently approved in
the United States. The approval process
is governed by section 802(b) of the act.
Section 802(b)(3)(B) of the act sets forth
the requirements that must be met in an
application for approval. Section
802(b](3)(C) of the act requires that the
agency review the application within 30
days of its filing to determine whether
the requirements of section 802(b)(3)(B)
have been satisfied. Section 802(b)(3)(A)
of the act requires that the agency
publish a notice in the Federal Register
within 10 days of the filing of an
application for export to facilitate public
participation in its review of the
application. To meet this requirement,
the agency is providing notice that
Cambridge BioScience, 365 Plantation
Street, Biotechnology Research Park,
Worcester, MA 01605, has filed an
application requesting approval for the
export of the biological product
Recombigen® HIV EIA test kits, to
Canada, West Germany, Italy, Sweden,
The Netherlands, Norway, Finland,
Austria, France, United Kingdom, japan,
Switzerland, Spain, Belgium, Denmark,
Ireland, and Australia. The
Recombigen® HIV EIA test kit is an in-
vitro qualitative enzyme immunoassay
for the detection of antibody to human
immunodeficiency virus (HIV), which is
also known as human T-lymphotropic
virus type III (HTLV-II) or
lymphadenopathy virus (LAV),in
human serum or plasma. The application
was received and filed in the Center for
Biologics Evaluation and Research on
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July 13, 1988, which shall be considered
the filing date for purposes of the act.

Interested persons may submit
relevant information on the application
to the Dockets Management Branch
(address above) in two copies (except
that individuals may submit single
copies) and identified with the docket
number found in brackets in the heading
of this document. These submissions
may be seen in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

The agency encourages any person
who submits relevant information on the
application to do so by September 2,
1988, and to provide an additional copy
of the submission directly to the contact
person identified above, to facilitate
consideration of the information during
the 30-day review period.

This notice is issued under the Federal
Food, Drug, and Cosmetic Act (sec. 802, Pub.
L. 99-660 (21 U.S.C. 382)) and under authority
delegated to the Commissioner of Food and
Drugs (21 CFR 5.10) and redelegated under 21
CFR 5.44.

Dated: August 4, 1988.

Thomas S. Bozzo,

Director, Office of Compliance Center for
Biologics Evaluation and Research.

[FR Doc, 88-19042 Filed 8-2-88; 8:45 am]
BILLING CODE 4160-01-M

Advisory Committee; Notice of
Meeting

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: This notice announces a
forthcoming meeting of a public
advisory committee of the Food and
Drug Administration (FDA). This notice
also summarizes the procedures for the
meeting and methods by which
interested persons may participate in
open public hearings before EPA's
advisory committee.

Meeting: The following advisory
committee meeting is announced:

Gastrointestinal Drugs Advisory
Committee

Date, time, and place. September 15
and 186, 1988, 9 a.m., Conference Rms. D
and E, Parklawn Bldg., 5600 Fishers
Lane, Rockville, Md.

Type of meeting and contact person.
Open public hearing, September 15,
1988, 9 a.m. to 10 a.m., unless public
participation does not last that long;
open committee discussion, 10 a.m. to
5:30 p.m.; open committee discussion,
September 16, 1988, 9 a.m. to 5:30 p.m.,
Joan C. Standaert, Center for Drug
Evaluation and Research (HFD-180),
Food and Drug Administration, 5600

Fishers Lane, Rockville, MD 20857, 301-
443-0479 or 419-259-6211.

General function of the committee.
The committee reviews and evaluates
available data on the safety and
effectiveness of marketed and
investigational human drugs for use in
the treatment of gastrointestinal
disorders and diseases and makes
recommendations regarding the
appropriate clinical development of such
products.

Agenda—Open public hearing.
Interested persons requesting to present
data, information, or views, orally or in
writing, on issues pending before the
committee should communicate with the
committee contact person.

Open committee discussion. The
committee will discuss: (1) Cytotec
(misoprostol) new drug application
(NDA) 19-268, Searle and Co., for
prevention of nonsteroidal anti-
inflammatory drug (NSAID) peptic
ulceration; and (2) Dipentum (olsalazine)
NDA 19-715, Pharmacia, Inc., for
prolongation of remission between acute
attacks of ulcerative colitis (relapse
prevention), treatment of mild attacks of
ulcerative colitis, and adjunctive
treatment of moderate to severe
ulcerative colitis.

FDA public advisory committee
meetings may have as many as four
separable portions: (1) An open public
hearing, (2) an open committee
discussion, (3) a closed presentation of
data, and (4) a closed committee
deliberation. Every advisory committee
shall have an open public hearing
portion. Whether or not it also includes
any of the other three portions will
depend upon the specific meeting
involved. There are no clesed portions
for the meeting announced in this notice.
The dates and times reserved for the
open portions of each committee
meeting are listed above.

The open public hearing portion of
each meeting shall be at least 1 hour
long unless public participation does not
last that long. It is emphasized, however,
that the 1 hour time limit for an open
public hearing represents a minimum
rather than a maximum time for public
participation, and an open public
hearing may last for whatever long
period the committee chairperson
determines will facilitate the
committee's work.

Public hearings are subject to FDA's
guideline {(Subpart C of 21 CFR Part 10)
concerning the policy and procedures
for electronic media coverage of FDA's
public administrative proceedings,
including hearings before public
advisory committees under 21 CFR Part
14. Under 21 CFR 10.205, representatives
of the electronic media may be

permitted, subject to certain limitations,
to videotape, film, or otherwise record
FDA's public administrative
proceedings, including presentations by
participants.

Meetings of advisory committees shall
be conducted, insofar as is practical, in
accordance with the agenda published
in this Federal Register notice. Changes
in the agenda will be announced at the
beginning of the open portion of a
meeting.

Any interested person who wishes to
be asssured of the right to make an oral
presentation at the open public hearing
portion of a meeting shall inform the
contact person listed above, either
orally or in writing, prior to the meeting.
Any person attending the hearing who
does not in advance of the meeting
request an opportunity to speak will be
allowed to make an oral pesentation at
the hearing's conclusion, if time permits,
at the chairperson’s discretion.

Persons interested in specific agenda
items to be discussed in open session
may ascertain from the contact person
the approximate time of discussion.

Details on the agenda, questions to be
addressed by the committee, and a
current list of committee members are
available from the contact person before
and after the meeling. Transcripts of the
open portion of the meeting will be
available from the Freedom of
Information Office (HF1-35), Food and
Drug Administration, Rm. 12A-16, 5600
Fishers Lane, Rockville, MD 20857,
approximately 15 working days after the
meeting, at a cost of 10 cents per page.
The transcript may be viewed at the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857, approximately 15 working days
after the meeting, between the hours of 9
a.m. and 4 p.m., Monday through Friday.
Summary minutes of the open portion of
the meeting will be available from the
Freedom of Information Office (address
above) beginning approximately 90 days
after the meeting.

This notice is issued under section 10{a)(1)
and (2) of the Federal Advisory Committee
Act (Pub. L. 92-4863, 86 Stat. 770-776 (5 U.S.C.
App. 1)), and FDA's regulations (21 CFR Part
14) on advisory committees.

Dated: August 15, 1988,

John M. Taylor,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 88-19040 Filed 8-2-88; 8:45 am]
BILLING CODE 4160-01-M




32103

Federal Register / Vol. 53, No. 163 / Tuesday, August 23, 1988 / Notices

Public Conferences; Notice of
Meetings

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: This notice announces
forthcoming public conferences
scheduled by the Food and Drug
Administration (FDA), Center for
Biologics Evaluation and Research. The
conferences are planned (1) to foster an
exchange of information and opinion
concerning screening and diagnostic
uses of serologic tests for human T-
lymphotropic virus, type I (HTLV-I), and
(2) to discuss the significance of the
human response to monoclonal
antibodies as it relates to human anti-
murine antibody (HAMA) formation and
subsequent doses of similar or different
monoclonal antibodies.

Meetings: The following public
conferences are announced:

Serologic Testing For HTLV-I in Blood
and Plasma Derivatives

Date, time, and place. September 15,
1988, 8 a.m. to 5 p.m., National Institutes
of Health, Jack Masur Auditorium,
Warren Grant Magnuson Clinical
Center, Bldg. 10, 8000 Rockville Pike,
Bethesda, MD.

Type of meeting and contact person:
FDA'’s Center for Biologics Evaluation
and Research has planned a public
conference to foster an exchange of
information and opinion concerning
screening and diagnostic uses of
serologic tests for human T-
lymphotropic virus, type I (HTLV-I)
open public meeting; no preregistration
required; Hilda Kopit, Center for
Biologics Evaluation and Research
(HFD-9), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD 20857,
301-443-5455.

Agenda—Open public conference.
Among the topics to be discussed are:
(1) basic epidemiology of HTLV-1 and
HTLV-II, (2) experience with serologic
tests for HTLV-I in various population
groups, (3) approach to donor screening
and confirmatory testing, and (4)
notification and counseling of
seropositive donors.

Significance of the Human Response to
Meonoclonal Antibodies

Date, time, and place. September 26
and 27, 1988, 9 a.m. to 5:30 p.m.,
Gaithersburg Marriot Hotel, 620
Lakeforest Blvd., Gaitherburg, MD.

Type of meeting and contact persons.
FDA's Center for Biologics Evaluation
and Research has planned a public
conference to discuss the significance of
the human response to monoclonal
antibodies as it relates to human anti-

murine antibody (HAMA) formation and
subsequent doses of similar or different
monoclonal antibodies; open public
meeting; registration is open; papers and
comments solicited for presentation;
Curtis L. Scribner (HFB-230), 301443
4864, for information on biological
investigational new drugs, or Thomas
Hoffman (HFN-838), 301-496-4538, for
information on blood and blood
products, Center for Biologics
Evaluation and Research, Food and
Drug Administration, 5600 Fishers Lane,
Rockville, MD 20857.

Agenda—Open public conference.
Among the topics to be discussed are:
(1) prognostic factors for HAMA
development, (2) methods of detection
and quantitation of HAMA, (3)
significance of HAMA in the subsequent
use of monoclonal antibodies and (4)
strategies for the prevention of HAMA.

Dated: August 17, 1988,

John M. Taylor,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 88-19041 Filed 8-22-88; 8:45 am]
BILLING CODE 4150-01-M

National Institutes of Health

National Center for Nursing Research;
Amended Notice of Meeting

Notice is hereby given of a change in
the meeting of the National Advisory
Council for Nursing Research scheduled
for September 15-186, 1988, in Building
37, Room 6-B23, NIH, Bethesda,
Maryland, which was published in the
Federal Register on July 29, 1988 (53 FR
28703).

This Council was in have convened at
9:00 a.m. on September 15, 1888, and 8:30
a.m. on September 16, 1988, in Room
6B23 on Building 37 on the NIH campus,
but the location has been changed to the
Crowne Plaza Holiday Inn, Rockville
Pike, Rockville, Maryland.

The meeting will be open to the public on
September 15, from 9 a.m. to 1:30 p.m. and on
September 16 from 8:3@ a.m. to adjournment.

Dated: August 17, 1888.

Betty . Beveridge,

Committee Management Officer, NIH.
[FR Doc. 88-19068 Filed 8-22-88; 8:45 am]
BILLING CODE 4140-01-M

National Institute of Diabetes and
Digestive and Kidney Diseases,
National Digestive Diseases Advisory
Board; Meeting

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the
National Digestive Diseases Advisory
Board on September 18-19, 1988, from

8:15 a.m. to approximately 5 p.m.. at the
Key Bridge Marriott Hotel, 1401 Lee
Highway, Arlington, Virginia 22209. The
meeting, which will be open to the
public, is being held to discuss the
Board's activities and to continue
evaluation of the implementation of the
long-range digestive diseases plan.
Attendance by the public will be limited
to space available. Notice of the meeting
room will be posted in the hotel lobby.
Mr. Raymond M. Kuehne, Executive
Director, National Digestive Diseases
Advisory Board, 1801 Rockville Pike,
Suite 500, Rockville, Maryland 20852,
(301) 496-6045, will provide on request
an agenda and roster of the members.
Summaries of the meeting may also be
obtained by contacting his office.

Dated: August 17, 1988.

Betty J. Beveridge,

NIH Committee Management Officer.
[FR Doc. 88-19069 Filed 8-22-88; 8:45 am]
BILLING CODE 4140-01-M

DEPARTMENT OF THE INTERIOR
Office of the Secretary

Privacy Act of 1974; Deletion of Notice
of System of Records

Pursuant to the provisions of the
Privacy Act of 1974, as amended (5
U.S.C, 552a), notice is hereby given that
the Department of the Interior is deleting
from its inventory of Privacy Act
systems of records a notice describing
records formerly maintained by the
Government of the Trust Territory of the
Pacific Islands (TTPI). The system of
records notice being abolished is
entitled “Trust Territory of the Pacific
Islands Employee Records—Interior,
Office of the Secretary—95" and was
previously published in the Federal
Register on January 26, 1984 (49 FR
3274). Due to changes that have
occurred in the administration of the
TTPI, the records, as described in the
notice, are no longer maintained.

This change shall be effective on
August 23, 1988. Additional information
regarding this action may be obtained
from the Department Privacy Act
Officer, Office of the Secretary (PMI),
Room 2242, Main Interior Building, U.S.
Department of the Interior, Washington,
DC 20240.

Dated: August 10, 1988.

Oscar W, Mueller, Jr.,

Director, Office of Management Improvement.
[FR Doc. 88-12058 Filed 8-22-88; 8:45 am]
BILLING CODE 4310-83-M
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Bureau of Indian Affairs

San Carlos Irrigation Project, Arizona;
Fiscal Year Operation and
Maintenance Charge

AGENCY: Bureau of Indian Affairs,
Department of the Interior.

ACTION: General Notice.

summMARY: The purpose of this general
notice is to change the per acre
assessment rate for the operation and
maintenance of the irrigation facilities of
the Joint Works of the San Carlos
Irrigation Project to properly reflect the
cost of labor, materials, equipment and
services. The change is from $31.16 per
acre to $29.63 per acre per year.
EFFECTIVE DATE: This general notice
shall become effective when published
for FY 1990.

FOR FURTHER INFORMATION CONTACT:
Project Engineer, San Carlos Irrigation
Project, P.O. Box 250, Coolidge, Arizona
85228, telephone (602} 723-5439.

SUPPLEMENTARY INFORMATION:

Authority: The authority to issue this
document is vested in the Secretary of the
Interior by 5 U.S.C. 301 and the Act of August
14, 1914 (38 Stal. 583, 25 U.S.C. 385).

This general notice is issued by
authority delegated to the Assistant
Secretary for Indian Affairs by the
Secretary of Indian Affairs by the
Secretary of the Interior in 209 DM 8 and
redelegated by the Assistant Secretary
for Indian Affairs to the Area Director in
10 BIAM 3 and pursuant to 171.1(e) of
Part 171, Subchapter H, Chapter 1, Title
25 of the Code of Federal Regulations.

Determination Under E.O. 12291;
Pursuant to E.O. 12261 of February 17,
1981 (46 FR 13193, February 19, 1981),
each agency is to determine whether a
rule it intends to issue is a major rule.
The Bureau of Indian Affairs has
determined that for the purpose of E.O.
12291, the proposed rate change is not a
major rule and does not require
preparation of Regulatory Impact
Analysis because;

1. It will not have annual effect on the
economy of $100 million or more; or

2. It will not result in major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or

3. It will not have significant adverse
effects on competition, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign
markets-based enterprises in domestic
or export markets.

Regulatory Flexibility Analysis:

Pursuant to the Regulatory Flexibility
Act of 1680 and 43 CFR Part 14, each
agency is required to prepare and make
available for public comment on
regulatory flexibility analysis of a
proposed rule will have a significant
economic effect on a substantial number
of small entities. The Bureau of Indian
Affairs has determined that,

(1) A substantial number of small
entities will not be effected as the
proposed rate change will have effect
upon one entity, the San Carlos
Irrigation Drainage District, organized
and existing under the laws of the State
of Arizona; and

(2) The impacts of the proposed rate
change will not cause an adverse
economic impact upon a substantial
number of small entities.

Basis of Proposal: A Preliminary FY
1990 Irrigation O&M Rate study was
made of operation, maintenance and
replacement costs of the Joint Works of
the San Carlos Irrigation Project. On
April 11, 1988, the study was presented
to the Fact Finding Committee made up
of representatives from the Gila River
Indian community, the San Carlos
Irrigation and Drainage District
(SCIDD), Pima Agency, San Carlos
Irrigation Project (SCIP), and Phoenix
Area Office.

A proposed FY 1990 Irrigation O&M
Rate was developed based on the data
presented at the Fact Finding Committee
meeting and suggestions made by the
committee members. This proposed
O&M rate study was provided to the
Pima Agency, Gila River Indian
Community, and the San Carlos
Irrigation and Drainage District. Written
comments (italic) were received on from
the San Carlos Irrigation and Drainage
District. A summary of these comments
and the Project’s responses follow:

(1) SCIDD questioned why the rate
study included 60 employees when only
42 currently work for the Project. SCIDD
also requested information on number of
employees and cost for the past three to
five years.

The rate study used payroll cost for
pay period three of current employees
and projected the cost forward using a
three percent per year cost increase. The
information requested by SCIDD will be
made available.

(2) SCIDD suggested that the Project
18 projecting too much equipment and
that the $330,000 is excessive since
$250,000 has been requested in FY 88 &
89. SCIDD feels that $200,000 is
adequate.

The $330,000 used is approximately
70% of the replacement cost of
equipment list used in the rate study.
The listed equipment will be evaluated

to determined what equipment! can be
eliminated in future rate studies.

(3) SCIDD objected to the power rate
of 3.66 cents/KWH used in the O&M,
rate study and proposed that 2.14 cents/
KWH would be more reasonable.

The 3.66 cents/KWH was developed
in a study conducted by the Project and
presented at the Fact Finding Committee
meeting and is believed to be
appropriate.

SCIDD accepted the assessment rate
adjustment of $29.63 per acre, however
they requested that for future rates the
final rate study be given at least one
month in advance for analysis and
discussion. No comments were received
from Pima Agency or Gila River Indian
Community. The Project Engineer
submitted his recommendation to the
Phoenix Area Director for a change in
the per acre assessment rate for
operation and maintenance of the
irrigation facilities of the Joint Works of
the San Carlos Irrigation Project for
Fiscal Year 1980 and subsequent years
thereafter, until further notice, at a rate
of 29.63 per acres for land under the
Project. The revenue to be derived from
the assessment would provide for the
projected costs of all labor, materials,
equipment replacement and power for
irrigation pumps required for operation
and maintenance of the project.

Principal Author: The principal author
of this document is Thomas W.
Neumann, P.E., Bureau of Indian Affairs,
San Carlos Irrigation Project, P.O. Box
250, Coolidge, Arizona 85228, telephone
(602) 723-5439.

The general notice shall read as
follows:

San Carlos Irrigation Project O&M
Assessment, Joint Works

Pursuant to the Act of Congress approved
June 7, 1924 (43 Stat. 476) and supplementary
acts, and Repayment Contract of June 8, 1931,
as amended, between the United States and
San Carlos Irrigation and Drainage District,
and in accordance with applicable provision
of the Order of the Secretary of the Interior of
June 15, 1938, the cost of the operation and
maintenance of the Joint Works of the San
Carlos Irrigation Project for Fiscal Year 1990
is estimated to be $3,285,528 and the rate of
assessment for the said fiscal year and
subsequent fiscal years until further notice is
hereby fixed at $29.83 for each assessable
acre of land.

James H. Stevens,

Phoenix Area Director.

[FR Doc. 88-19082 Filed 8-22-88; 8:45 am]
BILLING CODE 4310-02-M
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Bureau of Land Management published once a week, for four (4) g:c. gg: &:s : m :g gc}ua:ve:
3 H airbanks C. . 8 Lt ciusive;

[AK-968-4213-15; AA-60708] gansepulremes ki tha k Containing 9.527.67 acres.

Alaska Native Claims Selection; Cook
Inlet Region, Inc.

In accordance with Departmental
regulation 43 CFR 2650.7(d), notice is
hereby given that a decision to issue
conveyance under the provisions of sec.
14(e) of the Alaska Native Claims
Settlement Act of December 18, 1971, 43
U.S.C. 1601, 1613(e), will be issued to
Cook Inlet Region, Inc. for
approximately 11 acres. The lands
invelved are in the vicinity of Fort
Richardson, Alaska. The parcel is a
portion of lot 1, Sec. 18, T. 13 N., R. 2W.,
Seward Meridian, Alaska.

A notice of the decision will be
published once a week, for four (4)
consecutive weeks, in the
ANCHORAGE DAILY NEWS. Copies of
the decision may be obtained by
contacting the Alaska State Office of the
Bureau of Land Management, 701 C
Street, Box 13, Anchorage, Alaska 99513
((807) 271-5960).

Any party claiming a property interest
which is adversely affected by the
decision, an agency of the Federal
government, or a regional corporation
shall have until September 22, 1988, to
file an appeal. However, parties
receiving service by certified mail shall
have 30 days from the date of receipt to
file an appeal. Appeals must be filed in
the Bureau of Land Management at the
address identified above, where the
requirements for filing an appeal may be
obtained. Parties who do not file an
appeal in accordance with the
requirements of 43 CFR Part 4, Subpart
E, shall be deemed to have waived their
rights.

Ramona Chinn,

Chief, Branch of Cook Inlet and Ahtna
Adjudication.

[FR Doc. 88-19073 Filed 8-22-88; 8:45 am}
BILLING CODE 4210-JA-M

[AK-964-4213-15; AA 8103-2]

Alagka Native Claims Selection; Doyon
Ltd.

In accordance with Departmental
regulation 43 CFR 2650.7(d), notice is
hereby given that the decision to issue
conveyance (DIC) to Doyon, Limited,
notice of which was published in the
Federal Register, 44 FR 25937 to 25939,
on May 3, 1979, is modified by limiting
the season of use on easement EIN8 L
to winter use.

A Notice of the modified DIC will be

Daily News-Miner. Copies of the
modified DIC may be obtained by
contacting the Alaska State Office of the
Bureau of Land Management, 701 C
Street, Box 13, Anchorage, Alaska 99513.

Any party claiming a property interest
which is adversely affected by the
decision, an agency of the Federal
government, or regional corporation,
shall have until September 22, 1988, to
file an appeal on the issue in the
modified DIC. However, parties
receiving service by certified mail shall
have 30 days from the date of receipt to
file an appeal. Appeals must be filed in
the Bureau of Land Management at the
address identified above, where the
requirements for filing an appeal may be
obtained. Parties who do not file an
appeal in accordance with the
requirements in 43 CFR Part 4, Subpart
E, shall be deemed to have waived their
rights.

Except as modified, the decision, notice of
which was given May 3, 1879, is final.
Stanley H. Bronczyk,

Chief, Branch of Doyon Adjudication.
[FR Doc. 88-19074 Filed 8-22-88; 8:45 am]
BILLING CODE 4310-JA-M

[WY-920-08-4121-11; W-111732)

Invitation for Coal Exploration License;
Wyoming

AGENCY: Bureau of Land Management,
Interior.

ACTION: Invitation for Coal Exploration
License.

SUMMARY: Powder River Coal Company
hereby invites all interested parties to
participate on a pro rata cost sharing
basis in its coal exploration program
concerning federally owned coal
underlying the following described land
in Campbell and Converse Counties,
Wyoming:
T.41N..R.70 W,, 6th PM,, WY.,

Sec. 2: Lots 5 through 186 inclusive;

Sec. 3: Lots 5 through 16 inclusive;

Sec. 4: Lots 5 through 15 inclusive;

SWYiNEY4;

Sec. 5: Lots 5 through 18 inclusive;

Sec. 8: Lots 8 through 23 inclusive;

Sec. 7: Lots § through 20 inclusive;

Sec. 18: Lots 5 through 20 inclusive;

Sec. 19: Lots 5 through 20 inclusive;

Sec. 20: Lots 1 through 18 inclusive;

Sec. 28: Lots 2 through 7, 10 through 15,

NEY4SW Ya.

T.41 N, R. 71 W,, 6th PM., WY,,

Sec. 25: Lots 1 through 14 inclusive.
T.42N., R.70 W,, 6th PM., WY,,

Sec. 21: Lots 1 through 18 inclusive;

Sec. 27: Lots 1 through 16 inclusive;

Sec. 31: Lots 5 through 20 inclusive;

All of the coal in the above land
consists of unleased Federal coal, within
the Powder River Basin known coal
leasing area. The purpose of the
exploration is to construct ground water
monitoring sites and to establish
cropline and thickness of the Wye-Dak
Anderson coal seam in the area,

ADDRESSES: A detailed deseription of
the proposed drilling program is
available for review during normal
business hours in the following offices
(under serial number W-111732): Bureau
of Land Management, 2515 Warren
Avenue, Cheyenne, Wyoming 82003; and
Bureau of Land Management, 1701 East
‘E' Street, Casper, Wyoming 82601.
SUPPLEMENTARY INFORMATION: This
notice of invitation will be published in
a newspaper once each week for two
consecutive weeks beginning the week
of August 22, 1988, and in the Federal
Register. Any party electing to
participate in this exploration program
must send written notice to both the
Bureau of Land Management and to
Powder River Coal Company no later
than 30 days after publication of this
invitation in the Federal Register. The
written notice should be sent to the
following addresses: Mr. Ronald J. Braig,
Powder River Coal Company, P.O. Box
3034, Gillette, Wyoming 82717 and the
Bureau of Land Management, Wyaming
State Office, Branch of Mining Law and
Solid Minerals, P.O. Box 1828,
Cheyenne, Wyoming 82003-1828.

The foregoing is published in the
Federal Register pursuant to Title 43
Code of Federal Regulations, Section
3410.2-1(c)(1).

Gary W. Horton,

Acting State Director.

[FR Doc. 88-19075 Filed 8-22-88; 8:45 am]
BILLING CODE 4310-22-M

[CA-060-43-7122-08-D083]

Callfornia Desert District; Intent To
Prepare Environmental Impact
Statement and Notice of Avalilabiiity of
Preplanning Analysis for Proposed
Expansion of Army National Training
Center at Fort Irwin, CA

AGENCY: Bureau of Land Management,
Interior. Cooperating Agency: National
Training Center, Army.

ACTION: Notice of Intent.

SUMMARY: Notice is hereby given that
the Bureau of Land Management and the




Federal Register / Vol. 53, No. 163 / Tuesday, August 23, 1988 / Notices

32111

Army will prepare an environmental
impact statement (EIS) for the proposed
expansion of the Army National
Training Center, Fort Irwin, California
(NTC). Expansion would involve
withdrawal of public lands managed by
the Bureau of Land Management (BLM),
and acquisition of private and state of
California lands.

This Notice of Intent (NOI) is an
amendment to the NOI published by the
Department of the Army on February 24,
1988.

On June 10, 1988, the Army proposed
to the BLM that BLM consider a
withdrawal of some portion of a study
area of approximately 390,000 acres of
public lands adjacent to the existing
facility at the NTC for military use.
These public lands and intermingled
state and private lands would be
acquired by the National Training
Center upon the approval of Congress.
The EIS would result in a
recommendation by BLM to the
Secretary of the Interior regarding the
appropriateness of the additional
withdrawal of public lands for Army
use.

Dates: Following are scheduled dates
for public scoping meetings:

Date | Time

9/13/88

8/14/88 | 7:00 p.m.
A Room, 14173 Green
Tree Bivd., Victorville,
California.

Barstow Station Inn,
1511 E. Main St,
Barstow, California.

Baker Community Hall,
100 Community Lane.

9/15/88 | 7:00 p.m.

9/22/88 | 7:00 p.m.

Scoping comments will be accepted at
these meetings or, if received in writing,
on or before September 26, 1988. Mail
scoping comments to: Karla Swanson,
Bureau of Land Management, Barstow
Resource Area, 150 Coolwater Land,
Barstow, CA 92311.

A Preplanning Analysis (PPA)
containing preliminary planning issues
(public land uses, natural and cultural
resources, and social and economic
considerations) and decision criteria is
available at this time for public
comment. Copies of the Preplanning
Analysis can be obtained from the
address above. Comments on this
document are also due on or before
September 26, 1888.

SUPPLEMENTAL INFORMATION: The
expansion of the National Training
Center would allow for brigade level
training, for which the existing NTC at
Fort Irwin was established in 1981, but
which existing area within the NTC
cannot accommodate.

Five preliminary alternatives have
been identified, including No Action.
The alternatives that would allow for
the expansion of the National Training
Center (NTC]) include:

Alvord Mountain Alternative—
Approximately 230,000 acres east and
south of existing NTC boundaries,
including portions of the South Avawatz
Mountains, Soda Mountains, and Alvord
Mountain. The boundary would reach to
within one mile of I-15 and south of I-15
to encompass the Manix siding. All
alternatives for expansion would also
include the area south of Goldstone and
north of the Paradise Range.

Coyote Basin Alternative—
Approximately 305,000 acres east and
south of existing NTC boundaries.
Includes all of the Alvord Alternative
plus the Coyote Basin south to the
Calico Mountains.

Superior Valley Alternative—
Approximately 300,000 acres mostly
west and south of existing NTC
boundaries. The expansion area would
be west to include the Superior Lake
area and south the Mud Hills. The area
east of the Boulder Utility Corridor
would be excluded as would the Manix
railroad siding. Coyote Basin and a
portion of the South Avawatz Mountains
would be a part of this alternative.

WSA Exclusion Alternative—
Approximately 280,000 acres strictly
south and west of the existing NTC
boundaries to avoid the three BLM
wilderness study areas.

FOR FURTHER INFORMATION CONTACT:
Karla Swanson, Bureau of Land
Management, Barstow Resource Area,
150 Coolwater Lane, Barstow, CA 92311,
(619) 2568-3591.

Date: August 12, 1988.
Gerald Hillier,
District Manager.
[FR Doc. 8819052 Filed 8-22-88; 8:45 am]
BILLING CODE 4310-40-M

Meeting of Miles City District Advisory
Councll; Montana

AQGENCY: Bureau of Land Management,
Miles City District Office, Interior—
(MT-020-08-4410-02).

ACTION: Notice of Meeting.

SUMMARY: Notice ig hereby given in
accordance with Pub. L. 92-463 that a
meeting of the Miles City District

Advisory Council will be held Thursday,
October 6, 1988, at 8 a.m. in the Banquet
Room of Jorgenson's Restaurant, 172¢
Eleventh Avenue, Helena, Montana. The
meeting is being held in Helena to allow
the District Advisory Council to
participate in a field tour to be
conducted by the Butte District Office of
the Bureau of Land Management on
October 5. Following the meeting, there
will be a round table discussion of
multiple use issues with members of the
Lewistown and Butte District Advisory
councils.

The agenda is as follows:

1. Approve minutes of last meeting.

2. Update on selected District
programs.

3. Wild Horse Sanctuary Program.

4. Budget outlook for FY89.

5. Status of Advisory Council
neminations.

6. New Business.

7. Opportunity for public comment.

8. Adjourn.

The meeting is open to the public. The

public may make oral statements before
the Advisory Council or file written
statements for the Council's
consideration. Depending upon the
number of persons wishing to make an
oral statement, a per person time limit
may be established. Summary minutes
of the meeting will be maintained in the
Bureau of Land Management District
Office and will be available for public
inspection and reproduction during
regular business hours within 30 days
following the meeting.
FOR FURTHER INFORMATION CONTACT:
District Manager, Miles City District,
Bureau of Land Management, P.O. Box
940, Miles City, Montana 59301.

Date: August 15, 1988.

Sandra E. Sacher,

Acting District Manager.

[FR Doc. 88-19053 Filed 8-22-88; 8:45 am)
BILLING CODE 4310-DN-M

[OR-020-08-4321-12: GP8-220]

Oregon; Wiid Horse Gathering
Schedule Meeting Notice

AGENCY: Bureau of Land Management,
Interior.

ACTION: Burns District Office: Statewide
wild horse gathering schedule public
meeting.

SUMMARY: In accordance with Pub. L.
92-185, this notice sets forth the public
meeting date to discuss the use of
helicopters in gathering wild horses and
the proposed gathering schedule in
Oregon for FY 89 and 90.
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DATE: September 15, 1988, 3: P.M. to 4:30
P.M.

ADDRESS: The meeting will take place at
the BLM Burns District Office in Hines,
Oregon.

FOR FURTHER INFORMATION CONTACT:
Joshua L. Warburton, District Manager,
Burns District, Bureau of Land
Management, HC 74-12533 Hwy. 20
West, Hines, Oregon 97738—Telephone
(503) 573-5241.

SUPPLEMENTARY INFORMATION: The use
of helicopters to gather wild horses
throughout southeastern Oregon in
Fiscal Year 1989 and 1990 will be
discussed along with other aspects of
the program and adoption process.
Information concerning the gathering of
all Oregon wild horse herds will be
presented at the meeting. The total
number of horses expected to be
gathered will be between 1,250 and 1,500
depending on the availability of funds
and the capability of the Burns District
to process and adopt out the horses
gathered.

This meeting is open to the public.
Persons interested in making an oral
statement at this meeting are asked to
notify the District Manager, Burns
District Office, HC 74-12533 Hwy. 20
West, Hines, Oregon, 97738 by
September 8, 1988. Written statements
must be received by this date.

Summary minutes of the meeting will be
available for public inspection and
duplication within 30 days following the
meeting.

Dated: August 5, 1988,

Joshua L. Warburton,

District Manager.

[FR Doc. 88-19057 Filed 8-22-88; 8:45 am|
BILLING CODE 4310-33-M

Minerals Management Service

Development Operations Coordination
Document

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of the receipt of a
Proposed Development Operations
Coordination Document (DOCD).

SUMMARY: Notice is hereby given that
Huffco Petroleum Corporation has
submitted a DOCD describing the
activities is proposes to conduct on
Leases OCS-G 4405 and 4407, Blocks 518
and 523, West Cameron Area, offshore
Louisiana. Proposed plans for the above
area provide for the development and
production of hydrocarbons with
support activities to be conducted from
an existing onshore base located at
Pelican Island, Texas.

DATE: The subject DOCD was deemed
submitted on August 15, 1888. Comments
must be received within 15 days of the
publication date of this Notice or 15
days after the Coastal Management
Section receives a copy of the plan from
the Minerals Management Service.

ADDRESSES: A copy of the subject
DOCD is available for public review at
the Public Information Office, Gulf of
Mexico OCS Region, Minerals
Management Service, 1201 Elmwood
Park Boulevard, Room 114, New
Orleans, Louisiana (Office Hours: 8 a.m.
to 4:30 p.m., Monday through Friday). A
copy of the DOCD and the
accompanying Consistency Certification
are also available for public review at
the Coastal Management Section Office
located on the 10th Floor of the State
Lands and Natural Resources Building,
625 North 4th Street, Baton Rouge,
Louisiana (Office Hours: 8 a.m. to 4:30
p.m., Monday through Friday). The
public may submit comments to the
Coastal Management Section, Attention
OCS Plans, Post Office Box 44487, Baton
Rouge, Louisiana 70805.

FOR FURTHER INFORMATION CONTACT:
Mr. Michael D. Joseph; Minerals
Management Service, Guif of Mexico
OCS Region, Field Operations, Plans
Platform and Pipeline Section,
Exploration/Development Plans Unit;
Telephone (504) 736-2875.

SUPPLEMENTARY INFORMATION: The
purpose of this Notice is to inform the
public, pursuant to section 25 of the OCS
Lands Act Amendments of 1978, that the
Minerals Management Service is
considering approval of the DOCD and
that it is available for public review.
Additionally, this Notice is to inform the
public, pursuant to § 930.61 of Title 15 of
the CFR, that the Coastal Management
Section/Louisiana Department of
Natural Resources is reviewing the
DOCD for consistency with the
Louisiana Coastal Resources Program.

Revised rules governing practices and
procedures under which the Minerals
Management Service make information
contained in DOCDs available to
affected States, executives of affected
local governments, and other interested
parties became effective May 31, 1988
(53 FR 10595).

Those practices and procedures are
set out in revised § 250.34 of Title 30 of
the CFR.

Date: August 15, 1988.

J. Rogers Pearcy,

Regional Director, Gulf of Mexico OCS
Region.

[FR Doc. 88-19051 Filed 8-22-88; 8:45 am]
BILLING CODE 4310-MR-M

National Park Service

National Register of Historic Places;
Notification of Pending Nominations

Nominations for the following
properties being considered for listing in
the National Register were received by
the National Park Service before August
13, 1988. Pursuant to § 60.13 of 36 CFR
Part 60 written comments concerning the
significance of these properties under
the National Register criteria for
evaluation may be forwarded to the
National Register, National Park
Service, P.O. Box 37127, Washington, DC
20013-7127. Written comments should
be submitted by September 7, 1988.

Beth Boland,
Acting Chief of Registration, National
Register.

ALASKA

Ketchikan Gateway Borough-Census Area

McKay Marine Ways, 1935 Tongass Ave.,
Ketchikan, 88001569

COLORADO
San Juan County
Cascade Boy Scout Camp, Adjacent to Lime

Creek Rd., San Juan National Forest,
Durango vicinity, 88001529

CONNECTICUT

Hartford County

Robbins, John, House, 262 Old Main St.,
Rocky Hill, 88001526

New Haven County

Riverside Cemetery, Riverside St., from
Sunnyside to Summit Sts,, Waterbury,
88001525

NEW MEXICO

Bernalillo County

Art Annex (New Mexico Campus Buildings
Built 1906—1937 TR), NE corner of Central
Ave. and Terrace St., UNM, Albuquerque,
88001540

Carlisle Gymnasium (New Mexico Campus
Buildings Built 1906—1937 TR), UNM
campus W of Yale Blvd., Albuquerque,
88001541 ‘

Estufa (New Mexico Campus Buildings Built
1906—1937 TR), SE corner of University
Blvd. and Grand Ave., UNM, Albuquerque,
88001542

President’s House (New Mexico Campus
Buildings Built 1906—1937 TR), NE corner
of Roma Ave. and Yale Blvd., UNM,
Albuquerque, 88001543

Raynolds, Sara, Hall (New Mexico Campus
Buildings Built 1906—1937 TR), UNM
campus on Terrace St. north of Central
Ave., Albugquerque, 88001544

Scholes Hall (New Mexico Campus Buildings
Built 1906—1937 TR), UNM campus S of
Roma Ave., Albugquerque, 88001545

Dona Ana County

Air Science (New Mexico Campus Buildings
Built 1906—1937 TR), NE corner of N.
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Horseshoe and Espina St.,, NMSU, Las
Cruces, 88001548

Foster Hall (New Mexico Campus Buildings
Built 1906—1937 TR), SE corner of S.
Horseshoe and Sweet, NMSU, Las Cruces,
88001547

Goddard Hall {New Mexico Campus
Buildings Built 1906—1937 TR), S.
Horseshoe between Espina and Sweet,
NMSU, Las Cruces, 88001548

University President’s House (New Mexico
Campus Buildings Built 1906—1937 TR}, S
of University Ave, between Espina and
Solano, NMSU, Las Cruces, 88001549

Grant County

Bowden Hall (New Mexico Campus
Buildings Built 1906—1837 TR), NE of Light
Hall and SW of Heating Plant, WNMU,
Silver City, 88001552

Fleming Hall {New Mexico Campus
Buildings Built 1906—1937 TR), 10th St. NE
of Bowden Hall, WNMU, Silver City,
88001553

Graham Gymnasium (New Mexico Campus
Buildings Built 1906—1937 TR), Florida St.,
WNMU, Silver City, 88001554

Heating Plant {New Mexico Campus
Buildings Built 1906—1937 TR), 10th St. NE
of Bowden Hall, WNMU, Silver City,
88001555

Light Hall (New Mexico Campus Buildings
Built 1906—1837 TR), N side of College
Ave. at B St., WNMU, Silver City, 88001556

Ritch Hall (New Mexico Campus Buildings
Built 1906—1937 TR), 10th St. SE of Fleming
Hall, WNMU, Silver City, 88001557

Otero County

Administration Building (New Mexico
Campus Buildings Built 1906—1937 TR),
1900 N. White Sands Blvd., NMSUH,
Alamogordo, 88001564

Auditorium and Recreation Building (New
Mexico Campus Buildings Built 1906—1937
TR), 1900 N. White Sands Blvd., NMSUH,
Alamogordo, 88001565

Central Receiving Building (New Mexico
Campus Buildings Built 1906—1837 TR),
1900 N. White Sands Blvd., NMSUH,
Alamogordo, 8001566

Infirmary Building (New Mexico Campus
Buildings Built 1906—1937 TR), 1800 N.
White Sands Blvd., NMSUH, Alamogordo,
88001567

Roosevelt County

Administration Building (New Mexico
Campus Buildings Built 1906—1837), S side
of University Pl. and campus green.,
ENMU, Portales, 8001558

San Miguel County

Rogers Administration Building (New
Mexico Campus Buildings Built 1906—1937
TR), National Ave., NMHU, Las Vegas,
88001559

Santa Fe County

Connor Hall (New Mexico Campus Buildings
Built 1906—1937 TR), 1060 Cerrillos Rd.,
NMSD, Santa Fe, 88001561

Hospital (New Mexico Campus Buildings
Built 1906—1937 TR), 1080 Cerrillos Rd.,
NMSD, Santa Fe, 88001562

School Building Number 2 (New Mexico
Campus Buildings Built 1906—1937 TR),

1060 Cerrillos Rd. NMSD, Santa Fe,
88001560

Superintendent’s Residence {(New Mexico
Campus Buildings Built 1906—1937 TR),
1060 Cerrillos Rd., NMSD, Santa Fe,
88001563

Socorro County

Brown Hall (New Mexico Campus Buildings
Built 1906—1937 TR), New Mexico Institute
of Mining and Technology, Socorro,
88001550

Fitch Hall (New Mexico Campus Buildings
Built 1906—1937 TR), New Mexico Institute
of Mining and Technology, Socorro,
88001551

NEW YORK

Westchester County

Austin, Richard, House, 196 Croton Ave.,
Ossining, 88001527

OREGON

Clackamas County

Hall—Chaney House, 10200 SE Cambridge
La., Milwaukie, 88001522

Clatsop County

Warren, Daniel Knight, House, 107 Skipanon
Rd., Warrenton, 86001521

Coos County

Abernethy, Edwin and Ethel, House, Box 103,
Sitkum Route, Myrtle Point vicinity,
88001532

Klamath County

Valley Hospital, 405 Pine St., Klamath Falls,
88001524

Lane County

Pacific Cooperative Poultry Producers Egg-
Taking Station, 506 Olive St., Eugene,
88001523

Multnomah County

Lipman—Wolfe and Company Building, 521
SW Fifth Ave., Portland, 88001531

Union County

Anthony, John, House, 1606 Sixth St,, La
Grande, 88001530

SOUTH DAKOTA

Fall River County

Camp Collier (39FA413), Address Restricted,
Edgemont vicinity, 88001533

TENNESSEE

Sullivan County

Bristol Virginio—Tennessee Slogan Sign, E.
State St., Bristol, 88001568

WASHINGTON

Pend Oreille County

Metaline Falls School, 302 Park, Metaline
Falls, 88001518

Thurston County
