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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 595

Physicians Comparability Allowances

AGENCY: Office of Personnel
Mansgement.

ACTiON: Final rule.

SummARY: The Office of Personnel
Management is adopting as final its
interim regulations on Physicians
Comparability Allowances (PCA). The
Interim regulations were issued to
comply with the revisions in the Federal
Physicians Comparability Allowances
Amendments of 1987 (Pub. L. 100-140).
The law extended the PCA authority for
thiee years, to September 30, 1990.
Physicians Comparability Allowances
are paid to physicians in certain
Situations where an agency is
EXperiencing recruitment and retention
problems. The interim regulations
increased the maximum allowances and
extended the criteria used to determine
aphysician's allowance category to
include certain service as a physician in
the Veterans Administration or as a
medical officer in the Commissioned
Corps of the Public Health Service. In
addition, the interim regulations
Mereased the time period for review of
dgency PCA program plans from 15
calendar days to 45 calendar days.
EFFECTIVE DATE: July 27, 1988.

FOR FURTHER INFORMATION CONTACT:
oAnn Perrini, (202) 832-7184,
SUPPLEMENTARY INFORMATION: Interim
"egulation changes to the Physicians
Comparability Allowances program
Kvere published and made effective on
March 14, 1083 (53 FR 8141). The public
“mment period ended May 13, 1988.
WO written comments were received—

one Supported OPM's revised
;‘:Snlahoqs and the other questioned

Y the time period for review of PCA

Federal Register
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program plans increased from 15 to 45
days. OMB's efforts to improve
management of PCA programs
Government-wide require more time for
careful review of agency plans.
Therefore, the review time was
extended. The interim rules are being
adopted as final without change.

E.O. 12291, Federal Regulation

I'have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because they are changes which will

affect only employees of the Federal
Covernment.

List of Subjects in 5 CFR Part 595

Government employees, Health
professions and wages.

U.S. Office of Personnel Management.
Constance Horner,
Director.

Accordingly, OPM adopts as final its
interim regulations under 5 CFR Part 595
published on March 14, 1988, at 53 FR
8141.

[FR Doc. 88-14375 Filed 6-24-88; 8:45 am}
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 400

[Docket No. 5470S]

General Administrative Regulations-
Standards for Approval; Agency Sales
and Service Contract

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corparation (FCIC) issues a new
Subpart M in 7 CFR Part 400 to contain
the Standards for Approval; Agency
Sales and Service Contract combining
the standards for financial approval (7
CEFR Part 400, Subpart C) with
provisions for operational standards,
effective with the 1989 Contract Year
beginning on July 1, 1988, and for each
succeeding contract year. The intended

effect of thie rule is to set forth
standards for financial approval and
provisions of operational standards
which must be met in order for a private
entity to be eligible for an Agency Sales
and Service Contract with FCIC.

EFFECTIVE DATE: July 1, 1988.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
proecedures. The sunset review date
established for these regulations is
January 1, 1993.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
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Environmental Impact Statement is
needed.

FCIC herewith issues a new Subpart
M to 7 CFR Part 400, to include with
minor language changes those financial
standards now contained in 7 CFR Part
400, Subpart C, and combine them with
standards for operational approval
whch must be met by persons wishing to
contract with FCIC under an Agency
Sales and Service Contract. FCIC has
determined that the new Subpart M will
be effective for the 1988 contract year
which starts July 1, 1968, and for each
succeeding contract year thereafter.

The provisions contained in 7 CFR
Part 400, Subpart C, the present
Standards for Approval; Agency Sales
and Service Contract published on
September 19, 1986, at 51 FR 33237, will
remain in effect for the contract ending
June 30, 1988. 7 CFR Part 400, Subpart C
is removed and reserved, effective July
1, 1988.

The contract will continue from year
to year with an annual renewal date of
July 1 for each succeeding year unless
the Corporation or the Contractor gives
at least ninety (90) days advance notice
in writing to the other party that the
contract is not to be renewed.

The new contract to be offered,
effective July 1, 1988, for the 1989 and
subsequent contract years, incorporates
requirements with respect to electronic
transmission and receiving of
information concerning the original
executed crop insurance documents.

In order to effectively adminster the
electronic system requirements in
accordance with the contract
continuation provisions of § 400.208,
FCIC provided at least 90 days advance
notice in writing to present contractors
that the present contract for the 1988
contract year would not be renewed and
that the new contract would be
available on a continuing basis lo all
present contractors and other interested
private entities meeting the standards
and requirements set forth in this Part.

A notice was published on Friday,
October 30, 1987, in the Federal Register
at 52 FR 41723, setting forth FCIC's

‘intention not to renew the present
contract under the conditions cutlined
above.

In order for the reader to refer to
financial standard approval provisions
contained in 7 CFR, Subpart C, FCIC
herewith provides a re-designation table
to indicate the relocation of such
previous provisicns in 7 CFR Part 400,
Subpart M:

Oid New
7 CFR Part 400, Subpart C 7 CFR Part
400, Sub-
parnt M
§ 400.27 Applicability of Standards...... *§400.201
§ 400.28 Definitions........comeereassmersersyenes § 400.202
§ 400.29 Certification of submission. ... §400.203
§400.30 Notification of deviation
from Standards.......eeecsmeseessasssonsnnns § 400.204
§400.31 Denial or termination of
contract, and administrative reas-
signment of BUSINESS .......fcrsieeiesnnns § 400.205
§ 400.32 Financial qualifications for
BCCODMARNIIA weretets o sisimasiiop b § 400.206
§400.33 Representative licensing
and certifiCation. ..........ccmsuecseimmresionnes § 400.207
§ 400.34 Term of the Contract. ............ § 400.208
§ 400.35 Minimum leve! of business.... Q)
§ 400.36 OMB control numbers............ §400.210

! Omitted.

The principal effect of the operational
standards for approval is to provide for
the electronic transmitting and receiving
of information to and from FCIC with
respect to the original executed crop
insurance document.

In addition, this rule adds fire
insurance and allied lines to the types of
licenses which a contractor's
representative may hold as a current
license before selling crop insurance.

Each of the present Agency Sales and
Service Contractors under what is
referred to as a Master Marketing
Agreement (MMA) whose contracts
began on July 1, 1987, were made aware
of FCIC's intention to institute an
electronic transmission and receiving
system and sufficient time was provided
for other private entities seeking an
Agency Sales and Service Contract with
FCIC to provide for such a system.

Under the provisions of the Agency
Sales and Service Contract, the
contractor is required to electronically
transmit and receive information
relative to the original executed crop
insurance document. Before transmitling
or receiving electronic information, the
Contractor's electronic system is tested
and approved by FCIC. Each Contractor
must maintain the system, as approved,
during the term of the contract.

This rule sets forth the requirements
for operational approval of the
electronic transmission and receiving
system described above.

On Friday, February 19, 1988, FCIC
published a notice of proposed
rulemaking in the Federal Register, at 53
FR 4986, to contain the Standards for
Approval; Agency Sales and Service
Contract combining the standards for
financial approval (7 CFR Part 400,
Subpart C) with provisions for
operational standards, effective with the
1989 Contract Year beginning on July 1,
1988, and for each succeeding contract
vear. The rule sets forth standards for
financial approval and provisions of

operational standards which must be
met in order for a private entity to be
eligible for an Agency Sales and Service
Contract with FCIC.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule.

One comment was received from the
National Association of Crop Insurance
Agents ("NACIA") supporting the
propesed standards as a means of
strengthening the agency sales and
service delivery system. NACIA
proposed one amendment to the rule.

Another response was received from
LongView Crop Insurance Agency, Inc.
(LongView), presenting several
comments dealing with specific portions
of the Standards.

The comments, and FCIC's responses,
are outlined below and are identified, in
the case of LongView's comments, by
the respective section of the Standards:

Section 400.202 Definitions.
1, "BELL 208B (or compatible) modem"”

This definition requires the use of a
BELL 208B (or compatible modem) for
dial-up, half duplex 4800 or 9600 bits per
second (bps) electronic transmission of
data with respect to the original
insurance document. LongView
recommends reducing this requirement
to 2400 bps because this is the maximum
speed accepted by some Telenet
communications lines. If reduction is nol
possible, it was suggested that FCIC
should adopt an alternative practice of
allowing companies to forward diskettes
to FCIC by overnight mail.

FCIC Response

FCIC appreciates LongView's concern
over modem requirements and draws
attention to § 400.210(e)(1) which
provide that * * * “The Corporation may
approve other compatible specifications
if accepted by the Corporation and
requested by the Contractor * * *" FCIC
records indicate that LongView's
modem and support equipment are
installed and operative and no record of
request for change has been noted. If
communications facilities make
transmission at the required speed
impossible, FCIC will work with the
Contractor to establish an effective
system.

2. “'3780 Protocol”

This defines the data communications
protocol (standard) that is a binary
synchronous communications (BSC).
International Business Systems (IBM)-
defined, byte controlled communications
protocol, using control characters and
synchronized transmission of binary
coded data. LongView says that this
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24013

system is outdated with limited
capabilities and little versatility to assist
private companies in the

communications process.

FCIC Response

The 3780 Protocol may not be the
“state of the art”, but it is the system
requirement established by FCIC, and it
is supported by the Kansas City
Computer Center. FCIC has not received
complaints from any other MMA
contractor in this regard, nor has the
protocol been a source of problems.
FCIC appreciates LongView's
observations and offers assurance that
enhancements to the communication
system specifications in subsequent
years will be given consideration, FCIC
will not change the rule.

3. "Contract™

This defines the term “Contract” to
include, but is not limited to, the
itemized documents comprising the
content of the Agency Sales and Service
Contract. LongView, noting that the
definition does not list FCIC Notices and
Memoranda, infers that companies
under this contract are not bound by
such an internal notice system and
suggests that a hardship is impesed on
tontract holders to operate the program
in compliance with FCIC rules, therefore
opening the door to contract termination
by FCIC without recourse or
Justification by the contractor. Further,
LongView assumes that exclusion of
rgference in this subsection to FCIC
Notices and Memoranda indicates that
tontractors need not comply with

FCIQ‘s electronic transmission system
'equirements.

FCIC Response

FCIC believes LongView
misunderstands this subparagraph and
possibly confused it with terms of the
tontract itself. Such notices and
Memoranda are normal written
tommunications between FCIC and the
tontractor. The procedures and notices
are lhg wrilten specifications for
operation of the program. The contract
fequires that the Contractor adhere to
t €se procedures, The contract will
tontinue to specify that contractors

must comply with th ; ;
by FCIC. ply e procedures issned

The establishment of an electronic

mail system ig currently under review. It
:"03’ be offered to these contractors with
€ Capability to receive electronic mail.
IS matter was discussed at a recent
. A meeting and is not a subject of
ese standards, FCIC contemplates no
€ to this subparagraph.

thang

4, "Minimum level of business"

This subparagraph defines the
minimum level of business that a
company under contract must have as
being $500,000 measured by base
premium for the preceding contact year.

LongView has no objection to this
term or its attendant requirements
provided that it is administered equally
among contractors, especially in cases
where a company may be in the process
of transferring accounts to a company
under a Reinsurance Agreement with
FCIC.

FCIC Response

FCIC has consistently administered
this requirement equally among
contractors affected by these standards
(MMA's) However, FCIC, after giving
this matter due consideration, has
determined to eliminate the requirement
that MMA contractors maintain a
minimum level of business. The reason
was to require that the Contractor
produce enough business to justify
support from FCIC. The implementation
of electronic processing obviates the
need for this provision.

Section 400.204 Notification of
deviation from standards.

This subparagraph requires the
contractor to notify FCIC immediately if
the contractor deviates from the
standards. FCIC may require the
contractor to show compliance with
these standards if it is deemed
necessary. In this requirement, the
contractor is to report such deviations in
reference to the published standards.

LongView suggests FCIC issue
guidelines as to what constitutes
deviation from guidelines of a
significant nature to be reportable and
further suggests that this provision be
made to apply to FCIC, requiring FCIC
to issue notifications whenever it makes
a judgment not included in the
contract.

FCIC Response

As the heading implies, this
subparagraph requires the contractor to
report deviations from the standards
and not necessarily deviation from the
contract terms. Since the standards are
primarily based on the minimum
requirements which FCIC believes to be
necessary to provide services, deviation
is a severe matter which must be
brought to the agency’s attention so that
appropriate steps may be taken to
protect the interest of the Corporation.

What constitutes a deviation is
apparent from the language of the
standards. FUIC requires the company
to inform it whenever deviation from the

standards becomes apparent so that
FCIC may be of some assistance to the
company in compliance and so that
FCIC may protect its interests. FCIC
contemplates no amendment to this
subparagraph based on the comment.

Section 400.205 Denial or termination
of contract, and administrative
reassignment of business.

LongView complains of FCIC’s
intention to transfer an MMA
contractor's business to itself in the
event of contract default and request
FCIC publish its intentions in the event
of default of a Multi-Peril Crop
Insurance Company (MPCI) under a
Reinsurance Agreement with the
Corporation.

In comparing the MMA Contract with
the MPCI Agreement, LongView “doubts
that the terms and conditions are equal
or even meant to be equal”, believing
that "MMA contractors should have the
same right as MPCI contractors in the
execution of transfers, or to sell the
business rather than having FCIC take
the MMA business and transfer it to an
MPCI company in a continued effort to
favor the MPCI delivery system.”
LongView feels that the electronic
processing requirements make it “too
easy" for FCIC to damage MMA
contractors by “‘excessive”
interpretation of power.

FCIC Response

Under § 400.205, the MMA contractor
has the right to sell and request
administrative re-assignment of a partial
or total “book of business" to another
MMA contractor. Once a contract
terminates, the entity no longer enjoys
any right granted under the contract. If
terminated, the contractor is prohibited
from selling or servicing crop palicies,
unless service is requested by FCIC
through the end of the crop insurance
period, and the policies revert to FCIC
because such crop policies are the
property of FCIC.

The “book of business™ recorded to an
active contractor can be considered as
belonging to the contractor and has
value which may be sold. The Standard
Reinsurance Agreement (SRA) between
private MPCI Companies and FCIC
permits the Corporation to refuse to
accept additional liability from the
Company by providing notice to the
Company (Section VII E.) The
Companies are subject to law which
permits FCIC to cancel the agreement in
the event of negligent non-compliance or
breach.

Business may not be transferred from
a Master Marketer ta an MPCI
Company. Interdelivery system transfers
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are not possible. Reinsured policies and
attendant documents must be filed with
the individual State Commissioners of
Insurance.

When an MPCI contractor is in
default, the Standards for Approval
which were published in the Federal
Register on Monday, May 11, 1987, at 52
FR 17540, make comparative provisions.

The provisions of 7 CFR 400.150-
400.157, Standard Reinsurance
Agreement—Standards for Approval,
contain the Financial and Operational
Standards applicable to MPCI
Companies. Section 400.154 states that
FCIC may terminate the Reinsurance
Agreement if the Company is out of
compliance. In this event, the Company
maintains the contracts without FCIC
reinsurance. The insurance contracts are
the property of the MPCI Company.

What differences there may be
between the two separate systems is
reflected only in the contracting
company's contractual responsibility;
individual initiative demonstrated by
the company in the market place; and,
the volume of business generated by
each on its own merit and ability.

The MMA delivery system involves a
company under contract with FCIC for
the selling and servicing of a Federal
crop insurance policy which is issued,
owned, and under direct control of
FCIC. FCIC establishes and maintains
the conditions for conducting business
under such a contract. An MPCI
company sells its own insurance policy,
the terms of which are approved by
FCIC, and for which the MPCI company
is solely responsible. That policy is then
reinsured by FCIC under the terms of
the agreement. The MPCI company
abides by FCIC rules with respect to
licensing, and institutes its own FCIC
approved training program. FCIC
contemplates no amendment to this
subparagraph based on the comment
received.

Section 400.207 Representative licensing
and certification.

LongView alleges that in § 400.207 of
the rule, FCIC is, with respect to
soliciting by licensed agents,
establishing rules that do not appear to
be practical nor are they equally applied
to both MMA and MPCI delivery
systems.

LongView alleges that the language in
§ 400.207(b) appears to open to question
several FCIC practices regarding what is
a "Policy Issuing State.” LongView
points out that FCIC issues all policies
from its offices in Kansas City, MO, and
the policies do not establish the
requirement that a farmer be living in
the same state where such farmer owns
or operates a farm. The example was

made of a family living (establishing
residence) in Colorado, while farming in
Nebraska.

Under this example the commentor
questions which is the policy issuing
State and which State has precedence
with respect to a licensed agent,
Colorado or Nebraska.

FCIC Response

FCIC regrets LongView's
misunderstanding of the dual delivery
system and whether FCIC requires
licensing and certification equally for
both systems. Agents are required to be
licensed under both systems.
Certification in crops insured is required
of MMA's but MPCI's must train their
agents in a comparable FCIC approved
training course.

Section VL.,B.,3 of the SRA states in
part, “The Company must sell all crop
insurance contracts reinsured hereunder
through agents who are licensed by the
State in which each insurance contract
is written and have successfully
completed an FCIC-approved training
course for each crop written”.

FCIC could refuse reinsurance for
policies which are sold by unlicensed
agents. The only difference in the two
systems on certification is that a
reinsured company is responsible for
certifying their agents in accordance
with the company’s internal FCIC
approved certification program, while
an MMA company's agents must
successfully complete the FCIC Agents
Certification and Testing program.

Logic dictates that if a reinsured
company maintains an inadequate
certification program, this could lead to
poor sales; dissatisfied customers at the
time of loss; or, overpaid claims. In the
event of unhappy customers, the
company loses business to competition.
In the event of overpaid claims, the
company must reimburse FCIC, an
expensive alternative,

The insured'’s state of residence is
immaterial. FCIC insures the crop, not
the farmer. Therefore, an agent selling
the producer a crop insurance policy on
a crop grown in Nebraska, must be
licensed to operate as an agent in
Nebraska.

In that event, Nebraska is the "policy
issuing state”, and the Colorado-
licensed agent would not be able to sell
such a contract, unless such agent was
also licensed in Nebraska. FCIC
contemplates no amendment to this
subparagraph based on the comment
received.

Section 400.208 Term of the contract

LongView takes exception to the
language on breach of contract or failure
to comply with the Standards in this

Part which may result in termination of
the contract by FCIC. LongView states
that FCIC appears to interpret breach of
contract as it pleases and has not
provided MMA's with a list of actions
constituting a breach or the opportunity
of appeal. LongView requests that such
an appeal be conducted through the
Department of Agriculture rather than
through FCIC.

FCIC Response

MMA's are afforded recourse in the
matter of contract disputes under the
U.S. Department of Agriculture’s Board
of Contract Appeals (AGBCA), whose
regulations are found in 7 CFR Part 24.

FCIC provides Appeal Regulations
found at 7 CFR Part 400, Subpart J, under
which a contractor may seek recourse
from any determination made by FCIC
with respect to the contract prior to
recourse to the AGBCA, as follows:

(7 CFR 400.92(d) [Appeal is available
to:] Any party to a contract who has
received notification of a determination
by the Corporation regarding any terms
or conditions of the contract between
the person and the Corporation which
the party disputes; * * * (Emphasis
supplied).

The provisions of 7 CFR Part 400,
Subpart ], § 400.91 defines a “person” as
being an individual, corporation,
association, partnership, or other
entity.” Under either system of appeal,
FCIC normally will not take any action
against the contractor until the outcome
of the appeal has been determined,
unless the actions of the contractor are
such that suspension of the contractor 13
warranted to protect the interests of
FCIC. FCIC has placed in the contract
those provisions it requires for contract
performance. The Corporation does not
intend to pick and choose or otherwise
develop a set of those requirements
which it considers more important than
others. The Corporation expects its
contractors to comply with the
provisions of the contract.

FCIC contemplates no amendment 10
this subparagraph based on the
comment received.

Section 400.209 Electronic
transmission and receiving system

LongView suggests there should be an
amendment allowing a contractor to
transmit data on acceptable tape or
diskettes by overnight mail, permitting
back-up plan in the event of e
transmission difficulties, thus avoiding 8
breach of contract. This concept appears
to LongView as much more practical,
more accurate, and less costly than
electronic transmission.
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FCIC response

The full contract language allows for
the transmission of data via diskettes or
other electronic media acceptable to the
Corporation in the event that a
contractor cannot transmit for three (3)
consecutive days. This is a back-up
capability and not intended for normal
operations. FCIC contemplates no
amendment to this section based on the
comment received.

Comment by the National Association of
Crop Insurance Agents (NACIA)

NACIA voices concern over timely
payment of agents by the contracting
company. NACIA repeated its February
10, 1983, comment on the then proposed
standards, as follows: * * * “Master
Marketers (MMA's) have an obligation
to pay their agents the commissions they
receive on their agents’ behalf from the
FCIC * * *. [1]f a master marketer
defaults on its financial obligations to its
agents, the Federal crop insurance
delivery system will suffer serious
disruption.” NACIA asserts that the
observation is as valid now as it was
then and that such a requirement should
be in either the 1989 MMA contract or in
the Standards for MMA contractors.

FCIC Response

FCIC has had isolated complaints
from agents, trying to collect
commissions from the MMA and asking
FCIC for assistance. In turn, FCIC has
tontacted contractors and asked that
this obligation be met in a timely
fashion. While FCIC agrees with
NACIA, placing this requirement in
enhgr the standards or the contract may
fequire FCIC to interpret and enforce
contracts between agents and MMA’s.
In many instances, questions under
these agency or employment contracts
are valid disputes between the parties.
FCIC is in no position to assume the role
of judge in these circumstances. FCIC
already possesses the authority to
Suspend or debar any Master Marketer
who does not deal fairly and
fesponsibly with its agents. FCIC will
take that action in appropriate
Circumstances.

FCIC also recognizes an agent’s
ability to take appropriate legal action
{0 protect the agent's interests in this
fegard. FCIC fully expects all MMA.
tontractors to meet these agent
commission payments in a timely
ashion and has strongly emphasized

'8 expectation whenever necessary.

oo Erument contractors are urged to
eview, and become familiar with, the
Provisions of the suspension and
"f'Lbarment regulations (48 CFR 9.406—
4(a)(4) (Debarment) and 48 CFR 9.407-

2(a)(4) (Suspension)) with respect to the
commission of any effense indicating a
lack of business integrity or business
honesty that seriously and directly
affects the present responsibility of the
Goverment contractor or subcontractor.
This alse applies to the payment of
agent commissions.

It is the intention of FCIC to
strengthen language in the 1989 Agency
Sales and Service Contract to clarify
FCIC's authority under the provisiong of
FAR to review the honesty and integrity
of MMA business practices. While this
authority does not include power to
enforce the provisions of the contract
between the MMA's and their agents, it
would emphasize FCIC's authority to
suspend or debar centractors for
improper general business conduct
which seriously and directly affects the
present responsibility of the contractor.

List of Subjects in 7 CFR Part 400

Crop insurance, Agency.sales and

service centract, Standards for approval.

Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
issues a new Subpart M in Part 400 of
Title 7 of the Code of Federal
Regulations, effective for the contract
year beginning July 1, 1988, and for each
succeeding contract year,

§§ 400.27 through 400.36 [Removed and
Reserved]

1. Subpart C, consisting of §§ 400.27

through 400.36, is removed and reserved.

2. Subpart M is added to read as
follows:

PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

Subpart M—Agency Sales and Service
Contract—Standards for Approval

Sec.
400.201 Applicability of standards.
400.202 Definitions.

400.203 Financial statement and certification.

400.204 Notification of deviation from
standards.

400.205 Denial or termination of contract,
and administrative reassignment of
business.

400.206 Financial qualifications for
acceptability.

400.207 Representative licensing and
certification.

400.208 Term of the Contract.

400.209 Electronic Transmission and
Receiving System.

400.210 OMB control numbers.

Subpart M—Agency Sales and Service
Contract—Standards for Approval

Authority: 7 U.S.C. 1508, 1516.

§400.201 Applicability of standards.

Federal Crop Insurance Corporation
will offer an Agency Sales and Service
Contract (the Contract) to private
entities meeting the requirements set
forth in this subpart under which the
Corporation will insure producers of
agricultural commodities. The Contract
will be consistent with the requirements
of the Federal Crop Insurance Act, as
amended, and the provisions of the
regulations of the Corporation found at
Chapter IV of Title 7 of the Code of
Federal Regulations. The Standards
contained herein are reguired for an
entity to be a contractor under the
Contract.

§400.202 Definitions.

For the purpose of these Standards:

(a) “Agency Sales and Service
Contract ar the Coniract” means the
written agreement between the Federal
Crop Insurance Corporation
(Corporation) and a private entity
(Contractar) for the purpose of selling
and servicing Federal Crop Insurance
policies and includes, but is not limited
to, the following:

(1) The Agency Sales and Service
Contract;

(2) Any Appendix to the Agency Sales
and Service Contract issued by the
Corporation; g

{3) The annual approved Plan or
Operation; and

(4) Any amendment adopted by the
parties.

(b) “BELL 208B (or compatible)
modem”—means a modem meeting the
standards.developed by BELL
Laboratories for dial-up, half-duplex,
4800 or 9600 bits per second (bps)
transmission of data utilizing 3780 (or
2780) protocol.

(c) “Contract, the" see Agency Sales
and Service Contract.

(d) “Contractor’s electronic system
(system)” means the data processing
hardware and software, data
communications hardware and
software, and printers utilized with the
system.

(e) "CPA" means a Certified Public
Accountant who is licensed as such by
the State in which the CPA practices.

(f) “CPA Audit" means a professional
examination conducted by a CPA in
accordance with generally accepted
auditing standards of a Financial
Statement on the basis of which the
CPA expresses an independent
professional opinion respecting the
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fairness of presentation of the Financial
Statement.

(g) “Current Assels" means cash and
other assets that are reasonably
expected to be realized in cash or sold
or consumed during the normal
operation cycle of the business or within
one year if the operation cycle is shorter
than one year.

(h) “Current Liabilities” means those
liabilities expected to be satisfied by
either the use of assets classified as
current in the same balance sheet, or the
creation of other current liabilities, or
those expected to be satisfied within a
relatively short period of time, usually
one year.

(i) “Financial Statement' means the
documents submitted to the Corporation
by a private entity which portray the
financial information of the entity. The
financial statement must be prepared in
accordance with Generally Accepted
Accounting Principles (GAAP) and
reflect the financial position in the
Statement of Financial Condition or
Balance Sheet; and the result of
operations in the Statement of Profit and
Loss or Income Statement.

(i) “Processing representative’ means
a person or organization designated by
the Contractor to be responsible for data
entry and electronic transmission of
data contained on crop insurance
documents.

(k) “Sales” means new applications
and renewals of FCIC policies.

(1) “Suspended Data Notice' means a
notification of a temporary stop or delay
in the processing of data transmitted to
the Corporation by the Contractor
because the same is incomplete. non-
processable, obsolete, or erroneous.

(m) “3780 protocol”—means the datn
communications protocol (standard) th 11
is a binary synchronous
communications (BSC), International
Business Systems (IBM)-defined, byte
controlled communications protocol.
using control characters and
synchronized transmission of binary
coded data.

§ 400.203 Financial statement and
certification.

{a) An entity desiring to become or
continue as a contractor shall submit to
the Corporation a financial statement
which is as of a date not more than
eighteen (18) months prior to the date of
submission.

(b) The financial statement submitted
shall be audited by a CPA (CPA Audit);
or if a CPA audited financial statement
is not available, the statemen! submitted
to the Corporation must be accompanied
by a certification of:

(1) The owner, if the business entity is
a sole proprietorship; or

(2) At least one of the general
partners, if the business entity is a
partnership; or

(8) The Chief Executive Officer and
Treasurer, if the business entity is a
Corporation, that said statement fairly
represents the financial condition of the
entity on the date of such certification to
the Corporation. If the financial
statement as certified by the Chief
Executive Officer and Treasurer,
partner, or owner is submitted, a CPA
audited financial statement must be
submitted if subsequently available.

§ 400.204 Notification of deviation from
standards.

A Contractor shall advise the
Corporation immediately if the
Contractor deviates from the
requirements of these standards. The
Corporation may require the Contractor
to show compliance with these
standards during the contract year if the
Corporation determines that such
submission is necessary. If the
Corporation determines that the
deviation is temporary, the Corporation
may grant a temporary waiver pending
compliance within a specified period of
time. A waiver of any provision of these
standards will not be granted to an
applicant for a contract.

§ 400.205 Denial or termination of contract
and administrative reassignment of
business.

Non-compliance with these standards
will result in;

(a) The denial of a Contract; or

(b) Termination of an existing
Contract.

In the event of denial or termination
of the Contract, all crop insurance
anlicies of the Corporation sold by the
Contractor and all business pertaining
thereto may be assumed by the
Corporation and may be
administratively reassigned by the
Curporation to another Contractor,

§ 400,206 Financlal qualifications for
acceptability.

The financial statement of an entity
mus!t show total allowable assets in
excess of liabilities and the ability of the
entity to meet current liabilities by the
use of current assets.

§ 400.207 Representative licensing and
certification.

(a) A Contractor must maintain
twenty-five (25) licensed and certified
Contractor Representatives.

(b) A Contractor's Representative who
solicits, sells and services FCIC policies
or represents the Contractor in
solicitation, sales or service of such
policies must hold a license as issued by
the State or States in which the policies

are issued, which license authorizes the
sales of insurance in any one or more of
the following lines:

(1) Multiple peril crop insurance;

(2) Crop hail insurance;

(3) Casualty insurance;

(4) Property insurance;

(5) Liability insurance; or

(8) Fire insurance and allied lines.

The Contractor must submit evidence,
satisfactory to the Corporation, verifying
the type of State license held by each
Representative and the date of
expiration of each license.

(c) A Contractor's Representative
must have achieved certification by the
Corporation for each crop upon which
the Representative sells and services
insurance.

§400.208 Term of the contract.

(a) The term of the Contract shall
commence on July 1 or when signed. The
contract will continue from year to year
with an annual renewal date of July 1
for each succeeding year unless the
Corporation or the Contractor gives at
least ninety (90) days advance notice in
writing to the other party that the
contract is not to be renewed. Any
breach of the contract, or failure to
comply with these Standards, by the
Contractor, may result in termination of
the contract by the Corporation upon
written notice of termination to the
Contractor. That termination will be
effective thirty (30) days after mailing of
the notice and termination to the
Contractor.

(b) A Contractor who elects to
continue under the Contract for a
subsequent year must, prior to the
month of June, submit a completed Plan
of Operation which includes the
Certifications as required by § 400.203 of
this subpart. The Contractor may not
perform under the contract until the Plan
of Operation is approved by the
Corporation.

§ 400.209 Electronic transmission and
recelving system.

Any Contractor under the Contract is
required to:

(a) Adopt a plan for the purpose of
transmitting and receiving
electronically, information to and from
the Corporation concerning the original
executed crop insurance documents;

(b) Maintain an electronic system
which must be tested and approved by
the Corporation;

(c) Maintain Corporation approval of
the electronic system as a condition 10
the electronic transmission and
reception of data by the Contractor;

(d) Utilize the Corporation approved
automated data processing and
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1988-89 marketing order expenditures
for Marketing Order Nos. 921, 922, and
924.

For Washington peaches,
expenditures of $18,378 and an
assessment rate of $2.25 per ton of
peaches under M.O. 821 were
recommended. In comparison, 1987-88
budgeted expenditures were $25,136 and
the assessment rate was $2.00 per ton.
On May 27, 1988, the Washington Peach
Marketing Committee met and revised
their assessment rate to $1.20 per ton of
peaches and revised the crop estimate.
Assessment income for 198889 is
estimated at $14,040 based on the
revised crop estimate of 11,700 tons of
peaches. Committee reserves and other
funds will be available to cover the
anticipated $4.338 deficit for 1988-89.

For Washington apricots,
expenditures of $6,970 and an
assessment rate of $2.25 per ton of
apricots under M.O. 922 were
recommended by the SFEMC. In
comparison, 1987-88 budgeted
expenditures were $5,802 and the
assessment rate was $1.25 per ton. On
May 27, 1988, the Washington Apricot
Marketing Committee met and revised
their assessment rate to $2.00 per ton of
apricots. Assessment income for 1988-99
is estimated at $7,000 based on a crop
estimate of 3,500 tons of apricols.

For Washinglon-Oregon prunes,
expenditures of $17,342 and an
assessment rate of $2.25 per ton of
prunes under M.O. 924 were
recommended by the SFEMC. In
comparison, 1987-88 budgeted
expenditures were $29,462 and the
assessment rate was $3.00 per ton. On
May 27, 1988, the Washington-Oregon
Fresh Prune Marketing Committee met
and revised their assessment rate to
$1.00 per ton of fresh prunes and revised
the crop estimate. Assessment income
for 1983-89 is estimated at $9,300 based
on the revised crop estimate of 9,300
tous of fresh prunes. Committee reserves
and other funds will be available to
cover the anticipated $8,042 deficit for
1988-89.

While this final action will impose
some additional costs on handlers, the
costs are in the form of uniform
assessments on all handlers. Some of
the additional costs may be passed on to
producers. However, these costs will be
significantly offset by the benefits
derived from the operation of the
marketing orders. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

This action adds new §§ 921.227,
922.227, and 924.228, and is based on
committee recommendations and other

information. A proposed rule was
published in the May 13, 1988, issue of
the Federal Register (53 FR 17056).
Comments on the proposed rule were
invited from interested persons until
May 23, 1988. Comments were received
from the Washington Peach Marketing
Committee, the Washington Apricot
Marketing Committee, and the
Washington-Oregon Fresh Prune
Marketing Committee, in which they
requested the establishment of revised
assessment rates and/or crop estimates.

After consideration of the information
and recommendations submitted by the
committees, the comments received, and
other available information, it is found
that this final rule will tend to effectuate
the declared policy of the Act.

These budgets and assessment rates
should be expedited because the
committees need to have sufficient
funds to pay their expenses, which are
incurred on a continuous basis. In
addition, handlers are aware of this
action, which was recommended by the
committees at public meetings.
Therefore, the Secretary also finds that
good cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
(5 U.S.C. 553).

List of Subjects in 7 CFR Parls 921, 922,
and 924

Apricots, Marketing agreements and
orders, Oregon, Peaches, Prunes,
Washington.

For the reasons set forth in the
preamble, new §§ 921.227, 922.227, and
924.228 are added as follows:

Note.—These sections will not appear in
the Code of Federal Regulations.

1. The authority citation for 7 CFR
Parts 921, 822, and 924 continues to read
as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601.674.

2. New §§ 921.227, 922.227, and
924.228 are added to read as follows:

PART 921—FRESH PEACHES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON

§921.227 Expenses and assessment rate.

Expenses of $18,378 by the
Washington Fresh Peach Marketing
Committee are authorized, and an
assessment rate of $1.20 per ton of
assessable peaches is established for
the fiscal year ending March 31, 1989.
Unexpended funds may be carried over
as a reserve.

PART 922—APRICOTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

§ 922.227 Expenses and assessment rate.

Expenses of $6,970 by the Washington
Apricot Marketing Committee are
authorized, and an assessment rate of
$2.60 per ton is established for the fiscal
year ending March 31, 1989.
Unexpended funds may be carried over
as a reserve.

PART 224—FRESH PRUNES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON AND UMATILLA
COUNTY, OREGON

§ 924.228 Expenses and assessment rate,

Expenses of $17,342 by the
Washington-Oregon Fresh Prune
Marketing Committee are authorized,
and an assessment rate of $1.00 per ton
of assessable prunes is established for
the fiscal year ending March 31, 1989.
Unexpended funds may be cazried over
as a reserve.

Dated: June 22, 1988,
William J. Doyle,
Associate Deputy Director, Fruitand
Vegetable Division, Agricultural Marketing
Service.
[FR Doc. 88-13373 Filted 6-24-88; 8:45 am]

BILLING CODE 3410-02-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30, 40, 50, 51, 70, and 72

General Reguirements for 3T
Decommissicning Nuclear Facilities

AGeNCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

suMMARY: The Nuclear Regulatory
Commission is amending its regulations
to set forth technical and financial
criteria for decommissioning licensed
nuclear facilities. The amended
regulations address decommissioning
planning needs, timing, funding
methods, and environmental review
requirements. The intent of the
amendments is to assure that
decommissioning of all licensed
facilities will be accomplished in a safe
and timely manner and that adequa'¢
licensee funds will be available for this
purpose. The final rule also contains 2
response fo a petitien for rulemaking
(PRM-50-22), concerning
decommissioning financial assuranceé,
initially filed by the Public Interest
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Research Croup (PIRG), et al. on July 5,
1977.
EFFECTIVE DATE: July 27, 1988.

FOR FURTHER INFCRMATION CONTACT:
K.Steyer, C.Feldman, or F. Cardile, Office
of Nuclear Regulatory Research, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
492-3824.

SUPPLEMENTARY INFORMATION:

Introduction

The NRC is amending its regulations
lo provide specific requirements for the
decommissioning of nuclear facilities.
Specifically the regulations establish
criteria in the following areas:
Acceptable decommissioning
dlternatives; planning for
decommissioning; assurance of the
availability of funds for
decommissioning; and environmental
review requirements related to
decommizsioning.

Decommissioning as defined in the
rule means to remove nuclear facilities
safely from service and to reduce
residual radioactivity to a level that
permits release of the property for
unrestricted use and termination of the
license, Decommissioning activities are
initiated when a licensee decides to
terminate licensed activities.
Decommissioning activities do not
include the remaoval and disposal of
spent fuel which is considered to be an
operational activity or the removal and
disposal of nonradioactive structures
and materials beyond that necessary to
terminate the NRC license. Disposal of
nonradioactive hazardous waste not
Recessary for NRC license termination is
ot covered by these regulations but
wuuld' be treated by other appropriate
:lgencms having responsibility over
these wastes. If nuclear facilities are to
be revsed for nuelear purposes,
applications for license renewal or
émendment or for a new license are
submitted according to the appropriate
#Xisting regulation. Reuse of a nuclear
(acxli_ly for other nuclear purposes is not
considered decommissioning because
the'facility remains under license.

se amendments apply to the

ccommissioning of power reactors,
onpower reactors, fuel reprocessing
ﬁlan!s. fuel fabrication plants, uranium
icdxai‘moride production plants,
\cependent spent fuel storage
}?S!f{ll_a!ions. and nonfuel-cycle nuclear
u‘*r:';l“::s T'll]e decommissioning of
] Is and mill tailings, low-level

a8le burial facilities, and high-level
:Edsuf n:positories. has been treated in
anx:amu regulatory actions. These

endments apply to nuclear facilities

tat operate through their normal

lifetime, as well as to those that may be
shut down prematurely.

The purpose of these amendments is
to assure that decommissionings will be
carried out with minimal impact on
public and occupational health and
safety and the environment, The
Commission’s objective is that
decommissioned facility sites would
ultimately be available for unrestricted
use for any public or private purpose.
The amendments provide a regulatory
framework for more efficient and
consistent licensing actions related to
decommissioning. Although
decommissioning is not an imminent
health and safety problem, the nuclear
industry is maturing, in that nuclear
facilities have been operating for a
number of years, and the number and
complexity of facilities that will require
decommissioning is expected to increase
in the near future. Inadequate or
untimely consideration of
decommissioning, specifically in the
areas of planning and financial
assurance, could result in significant
adverse health, safety and
environmental impacts. These impacts
could lead to increased occupational
and public doses, increased amounts of
radioactive waste to be disposed of, and
an increase in the number of
contaminated sites. The regulations
make clear that the licensee is
responsible for the funding and
completion of decommissioning in a
manner which protects public health
and safety. Current regulations cover the
requirements and criteria for
decommissioning in a limited way and
are not fully adequate to deal with
licensee decommissioning requirements
effectively. Many licensing activities
concerning decommissioning have had
to be determined on a case-by-case
basis. This procedure results in
inconsistency in dealing with licensees
and in inefficient and unnecessary
administrative effort. With the increased
number of decommissionings expected,
case-by-case procedures would make
licensing difficult and increase NRC and
licensee staff resources needed for these
activities.

Background

On March 13, 1978, the Cemmission
published an Advance Notice of
Proposed Rulemaking in the Federal
Register (43 FR 10370) stating that the
Commission was reevaluating its
decommissioning policy and considering
amendments to its regulations to
provide more specific requirements
relating to the decommissioning of
nuclear facilities. The plan for the
reevaluation included the development
of an information base, the preparation

of a generic environmental impact
statement (GEIS), and based on these,
the development of amendments to the
regulations. The information base for
preparation of the final rule is complete
and consists primarily of a series of
NUREG/CR reports on studies of the
technology, safety, and costs of
decommissioning various kinds of
nuclear facilities. These reports were
prepared by Battelle Pacific Northwest
Laboratories (PNL).! In addition,
preliminary staff positions on the major
decommissioning issues have been
presented in staff (NUREG) reports. On
February 10, 1981, the Commission
announced the availability of the draft
GEIS for public comment (46 FR 11668).
Section 15 of the draft GEIS contains
certain policy recommendations. These
recommendations, as modified by
comments received on the draft GEIS
and other sources, provided the basis for
the proposed amendments to the
Comimission's regulations,

On February 11, 1985, the Commission
published a Notice of Proposed
Rulemaking on Decommissioning
Criteria for Nuclear Facilities (50 FR
5600). The proposed amendments
covered a number of topics related to
decommissioning that would be
applicable to 10 CFR Parts 30, 40, 50, 70,
and 72 applicants and licensees. The
original comment period was due to
expire May 13, 1985, but was extended
to July 18, 1985 to accommodate
requests from interested parties for an
extended comment period in order to
fully evaluate the issues raised and
develop comments on the proposed rule.
Public comments received on the
proposed rule were docketed and may
be examined at the Commission’s Public
Document Room located at 1717 H
Street NW., Washington, DC.

Ascceptable levels of residual
radioactivity for release of property for
unrestricted use were not proposed as
part of this rulemaking. Commission
stafl is participating in an interagency
working group, organized by the
Environmental Protection Agency (EPA),
developing Federal guidance on this
subject. Proposed Federal guidelines are
anticipated to be published by EPA and
EPA has issued an advance notice of
proposed rulemaking (51 FR 22264, June
18, 1988). In the interim, NRC is
developing interim guidance with
respect to residual contamination
criteria.

! A bibliography of the PNL and NRC staff reports
and other background documents is included at the
end of the supplementary information. These
documents are available for inspection and copying
for a fee In the Commission's Public Document
Raom at 1717 H Street NW., Washington. DC 20555,
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Overview of Comments on Proposed
Rule

A total of 143 different organizations
and individuals submitied comments on
the proposed rule. The commenters
represented a variety of interests.
Comiments were received from Federal
government agencies, Stale agencies
(including State public utility
commissions}, local governments,
universities, individuals, electric
utilities, material licensees, public
groups, utility and industry groups, and
financial, legal, and engineering firms.
The commenters offered from one to
over 50 comments each and presented a
diversity of views. The topics addressed
by the commenters addressed a wide
range of issues and all parts of the rule.

The general response lo the rule was
varied. A number of commenters
specifically expressed support for the
rule in general {or that no comment was
needed), although some of these made
suggestions for improvements. One
commenter indicated that the propozed
amendments will provide a foundation
from which acceptable decommissioning
planning and implementation programs
can be developed, and another indicated
that the Commission’s assumptions
underlying the proposed rule are
reasonable and fair. Many specifically
commented on the need for rulemaking.
For example, one commenter stated that
although some states have begun
developing regulations, their efforts are
hampered by the lack of Federal
guidelines and ancother commenter urged
the Commission to quickly promulgate a
comprehensive set of regulations
governing the planning, safety, and
financing of decommissioning. Others
implied the need for rulemaking but felt
that the proposed rule was inadequate
to satisfy its intent and generally
recommended stricter, more detailed
regulations. A few of these suggested
the rule be redrafted and republished for
comment. In contrast, some commenters
argued that existing rules were adequate
and that this rule was unnecessary,
overly prescriptive, and burdensome.
For example, one commenter indicated
that there is no evidence from
experience with power reactors that
there would be any adverse impacts in
the absence of this rule and that this
rule represented an unfair burden to
nuclear power facilities compared to
other public risks; and another pointed
out that decommissioning methods are
regulated by public utility commissions
and that NRC should only step in to
ensure safety.

The detailed rationale supporting
these general comments is presented in
the succeeding sections of this

Supplementary Information.
Modifications have been made to the
rule as a result of some of these more
specific comments. Based on its
consideration of the comments, the
Commission continues to believe that
the rule's approach presents the best
available method for assuring that
licensees develop plans sufficient to
carry cut decommissioning in a manner
which protects public health and safety.

Major issues contained in the public
comments and resulting changes in the
rule are discussed below. The detailed
responses to individual comments are
docemented in NUREG-1221 entitled
“Summary, Analysis and Response to
Public Comments on Proposed Rule
Amendments en Decommissioning
Criteria for Nuclear Facilities" (Ref. 26).
Copies of NUREG-1221 may be
purchased through the U.S. Government
Printing Office, P.O. Box 37082,
Washington, DC 20013-7082. Copies
may also be purchased from the
National Technical Information Service,
U.S. Department of Commerce, 5285 Port
Royal Road, Springfield, Va 22161. A
copy is available for inspection or
copying for a fee in the NRC Public
Document Room, 1717 H Street NW.,
Washington, DC 20555. The discussion
of comments in this Supplementary
Information is structured according to
the general subjects treated by the rule
and discussed in the Supplementary
Information to the Proposed Rule. These
subjects include, in order of discussion,
decommissioning alternatives and
timing, planning, financial assurance,
residual radioactivity limits,
environmental review requirements, and
other general comments.

Summary and Discussion of Comments
on Proposed Rule

A. Decommissioning Alternatives and
Timing

Comments received on the subject of
decommissioning alternatives covered
several areas. These included
clarification of the definition of
decommissioning, criteria used for the
choice of the alternative in particular
cases, and general questions as to
acceptability of the decommissioning
alternatives.

1. Definition of decommissioning. Two
commenters indicated that requiring
unrestricted use as part of the definition
of decommissioning is too restrictive.
Reasons given for this comment include
the fact that it would inhibit future use
of the site and would preclude
alternative decommissioning methods
which provide reasonable assurance of
public health and safety without
releasing the site for unrestricted use. In

contrast four commenters stated that
decommissioning should clearly result in
safe unrestricted use of the site.

In response, it is the Commission's
belief that there is nothing in the
definition which would inhibit future use
of the site once the license is terminated.
According to amended § 50.2 (and
related sections in the other parts)
decommissioning is defined as resulting
in release of the property for
unrestricted use and termination of the
license. Unrestricted use refers to the
fact that from a radiclogical standpoinl,
no hazards exist at the site, the license
can be terminated, and the site can be
considered an unrestricted arca. This
definition is consistent with the
definition of an unrestricted area as i
exists in 10 CFR 20.3 as being “any area
access to which is not coatrolled by the
licensee for purposes of protection of
individuals from exposure to radiation
and radioactive materials and any area
used for residential guarters.” The
alternatives for decommissioning
provide different ways to accomplish
decommissioning as defined in the rule,
i.e., alternative ways to reduce residual
radioactivity to a level permitting
release of the property for unrestricted
use and termination of license. These
alternatives are DECON, SAFSTOR, and
ENTOMB which are discussed in more
detail below but which primarily consist
of activities which either result in
prompt dismantlement of the facility o
which permit a storage period during
which radicactive decay can occur priof
to dismantlement of the facility. Each of
the alternatives includes all those
activities necessary to lead to
termination of the NRC license. Once
the license is terminated, the facility
buildings and site can be used for any
other non-nuclear purposes, including
industrial purposes. The use made of the
facility after termination of the NRC
license is independent of the alternative
used to decommission the facility. With
regard to reuse of the site for nuclear
purpeses, there is nothing in the rule
preventing such reuse. As indicated
above, reuse of the nuclear facility for 1
other nuclear purposes is not copstdcreu
decommissioning. Therefore, a license¢
would not be required to submit a
decommissioning plan or apply for
termination of license.

As noted in Sections A.2 through A4
of this Supplementary Information, the
rule considers the use of alternative
decommissioning methods which dela
the completion of decommissioning
thereby not releasing the site for
unrestricted use during a period of
radioactive decay. The definition of
decommissioning as well as the
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definitions of the alternatives contained
in the Supplementary Information to the
proposed rule indicate that, if permanent
cessation of nuclear activity oceurs at
the facility, the licensee is to propose to
NRL the method that it intends to use in
decommissioning the facility in a
manner ultimately leading to the return
of the site to an “unrestricted area"
according to the definition of 10 CFR
20.3 and the termination of the facility
license. In determiniag whether a
particular site is free from radielogical
hazards, the Commission will take a
hard look at the extent to which the site
has been previously used to dispose of
low-level radioactive wastes by land
burial ard will decide what remedial
measures, including removal of such
waste offsite, are appropriate before the
site can be released for unrestricted use
and the license terminated.

Six commenters indicated that the
rule needed to provide clavification as to
what facilities are covered by the
decommissioning rule. These
commenters indicated that there
appeared to be a discrepancy between
the propased § 50.2 which defined
decommissiening as removing a facility
"safely from service and reducing
residual radioactivity to a level that
permits release of the property for
unrestricted use and termination of
license" and the Supplementary
Infermation which indicates that
decommissioning means to remove
"uclear facilities’ from service
including “the site, buildings and
coutents, and equipment associated
with any licensed NRC activity." Two
commenters indicated that the rule
should clarify that it dees nat apply to
the nonradioactive portion of the
facility.

lp response to this comment, the
definition of decommissioning in § 50.2
clearly defines what is intended by this
rulemaking, namely that
decommissioning involves those
activities necessary lo remove a facility
safely from service and to reduce
residual radioactivity to a level that
permits refease of the property for
unrestricted use and termination of
license. Section 50.82 indicates that a
!nce.nsee must provide NRC with a plan
mdu?aling how these activities will be
carried out and that this plan will be
approved if it demonstrates that the
decommissioning will be performed in a
safe manner. Section 50.82(f) indicates
that the NRC will terminate the facility
license if the terminal radiation survey
demonstrates that residual radivactivity
has been reduced such that the facility
and site are suitable for release for
Unrestricted use. The definition of

decommissioning in § 50.2 is general and
its application in any given case will
depend on spegcific circumstances,

The decommissioning rule applies-to
the site, buildings and contents, and
equipment associated with & nuclear
facility that are or become contaminated
during the time the facility is licensed,
and to activities related to the definition
of “decommission” in the amended
regulations. The decemmissioning rule
will not apply to the disposal of
nonradioactive structures and materials
beyond that necessary to terminate the
NRC license. Disposal of nonradiocactive
hazardous waste not necessary for NRC
license termination is not covered by
these regulations but would be treated
by other appropriate agencies having
respousibility over these wastes,

2. Criteria used for choice of
alternative. A number of commenters
indicated that the rule does not contain
sufficient criteria that a utility can use in
choesing which decommmissioning
alternative should be used and thal can
be used in the review and evaluation of
that choice. Seme of these commenters
peinted out that these criteria should
factor in important coasiderations to be
made in the choice, mcluding clarifying
what is sufficient benefit for delaying
decommissicning, and that the choice of
alternative be based on a detailed
assessmeni demonstrating that the
health and safety of the public is
protected. These commenters indicated
that better eriteria on sufficient benefits
should be included in the rule,
specifically the degree of reduction in
occupational radiation exposare,
generation and disposal of waste,
assurance that decommissioning will
take place, radiation doses ta the public,
and quality of decommissioning
operations. Qther commenters
mentioned that economic or other
factors should alse be included as being
sufficient benefit, including comparative
cost of alternatives, presence of other
facilities at the site, development of new
decommissioning techniques, and need
to store wastes or spent fuel at the site.
Seme commenters indicated that it was
not satisfactery te include criteria on
acceptable alternatives in regulatory
guides as is proposed in the statement of
considerations while other commenters
indicated that it is.

In: response, it should be noted that
the intent of the rule is to provide the
necessary guidelines with regard to use
of decommissioning alternatives in a
manner which protects the pub