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Rules and Regulatiocns

Federal Register
Vol. 53, No. 119

Tuesday, june 21, 1988

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is soid
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Station Blackout

AGeNCY: Nuclear Regulatory
Commission.

AcTION: Final rule.

SuMMARY: The Nuclear Regulatory
Commission is amending its regulations
o require that light-water-cooled
nuclear power plants be capable of
withstanding a total loss of alternating
current (ac) electric power (called
“station blackout”) for a specified
duration and maintaining reactor core
tooling during that period. This
requirement is based on information
developed under the Commission's
study of Unresolved Safety Issue A-44,
“Station Blackout.” The amendment is
intended to provide further assurance
that a loss of both offsite power and
onsite emergency ac power systems will
ot adversely affect the public health
and safety, .
EFFECTIVE DATE: July 21, 1988.
FOR FURTHER INFORMATION CONTACT:
leck Serkiz, Division of Reactor and
Plant Systems, Office of Nuclear
Egulalory Research, U.S. Nuclear
Kegulatory Commission, Washington,
DC 20555, Telephone: (301) 492-3555.
SUPPLEMENTARY INFORMATION:

Background

The alternating current (ac) electric
ower for essential and nonessential
Pévice in a nuclear power plant is
bupplied primarily by offsite power.
tdundant onsite emergency ac power
vstems are also provided in the event
’ atall offsite power sources are lost.

®s¢ systems provide power for

t'!‘nous safety functions, including
*actor core decay heat removal and
‘“Mainment heat removal, which are

essential for preserving the integrity of
the reactor core and the containment
building, respectively. The reactor core
decay heat can also be removed for a
limited time period by safety systems
that are independent of ac power.

The term “station blackout" means
the loss of offsite ac power to the
essential and nonessential electrical
buses concurrent with turbine trip and
the unavailability of the redundant
onsite emergency ac power systems
(e.g., as a result of units out for service
of maintenance or repair, failure to start
on demand, or failure to continue to run
after start). If a station blackout persists
for a time beyond the capability of the
ac-independent systems to remove
decay heat, core melt and containment
failure could result,

The Commission's existing regulations
establish requirements for the design
and testing of onsite and offsite electric
power systems that are intended to
reduce the probability of losing all ac
power to an acceptable level. (See
General Design Criteria 17 and 18, 10
CFR Part 50, Appendix A.) The existing
regulations do not require explicitly that
nuclear power plants be designed to
assure that core cooling can be
maintained for any specified period of
loss of all ac power. :

As operating experience has
accumulated, the concern has arisen
that the reliability of both the onsite and
offsite emergency ac power systems
might be less than originally anticipated,
even for designs that meet the
requirements of General Design Criteria
17 and 18. Many operating plants have
experienced a total loss of offsite power,
and more occurrences can be expected
in the future. Also, operating experience
with onsite emergency power systems
has included many instances when
diesel generators failed to start, In a few
cases, there has been a complete loss of
both the offsite and the onsite ac power
systems. During these events, a¢ power
was restored in a short time without any
serious consequences.

In 1975, the results of the Reactor
Safety Study (WASH-1400) * showed

! Copies of all NRC documents are available for
public inspection and copying for a fee at the NRC
Public Document Room at 1717 H Street, NW.,
Washington, DC 20555. Copies of published
documents may also be purchased through the U.S.
Government Printing Office by calling (202} 275-
2060 or by writing to the Superintendent of
Documents, U.S, Gavernment Printing Office, P.O.
Box.37082, Washington, DC 20013-7032,

that station blackout could be an
important contributor to the total risk
from nuclear power plant accidents.
Although this total risk was found to be
small and not undue, the relative
importance of the station blackout
accident was established. Subsequently,
the Commission designated the issue of
station blackout as an Unreselved
Safety Issue (USI); a Task Action Plan
(TAP A-44) was issued in July 1980, and
studies were initiated to determine
whether additional safety requirements
were needed, Factors considered in the
analysis of risk from station blackout
included: (1) The likelihood and duration
of the loss of offsite power; (2) the
reliability of the onsite ac power system;
and (3) the potential for severe accident
sequences after a loss of all ac power,
including consideration of the capability
to remove core decay heat without ac
power for a limited time period.

The technical findings of the staff's
studies of the station blackout issue are
presented in NUREG-1032, “Evaluation
of Station Blackout Accidents at Nuclear
Power Plants, Technical Findings
Related to Unresolved Safety Issue A-
44." Additional information is provided
in supporting contractor reporis:
NUREG/CR-3226, "Station Blackout
Accident Analyses,” published in May
1983; NUREG/CR-2989, "'Reliability of
Emergency AC Power Systems at
Nuclear Power Plants,” published in July
1983; NUREG/CR-3992, "'Collection and
Evaluation of Complete and Partial
Losses of Offsite Power at Nuclear
Power Plants," published in February
1985; and NUREG/CR-4347, "Emergency
Diesel Generator Operating Experience,
1981-1983," published in December 1985.
The major results of these studies are
given below,

* Losses of offsite power can be

“characterized as those resulting from

plant-centered faults, utility grid
blackout, and severe-weather-induced
failures of offsite power sources. Based
on operating experience, the frequency
of total losses of offsite power in
operating nuclear power plants was
found to be about one per 10 site-years.
The median restoration time was about
one-half hour, and 99 percent of the
offsite power losses were restored
within approximately 3 hours (NUREG/
CR-3992).

¢ The review of a number of
representative designs of onsite
emergency-ac power systems has
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indicated a variety of potentially
important failure causes. However, no
single improvement was identified that
could result in a significant
improvement in overall diesel generator
reliability. Data obtained from operating
experience in the period from 1976 to
1980 showed that the typical individual
emergency diesel generator failure rate
was about 2.5 x 10°? per demand (i.e.,
one chance of failure in 40 demands),
and that the emergency ac power
system unavailability for a plant which
has two emergency diesel generators,
one of which was required for decay
heat removal, was about 2 x 10'% per
demand (NUREG/CR-2989).

* Compared to the data in NUREG/
CR-2989, updated estimates of
emergency diesel generator failure rates
indicated that diesel generator
reliability has improved somewhat from
1976 to 1983. For the period 1981 to 1983,
the mean failure rate for all demands
was about 2.0 x 102 per demand (i.e.,
one chance of failure in 50 demands).
However, the date also indicate that the
probability of diesel generator failures
during actual demands (i.e., during
losses of offsite power) is greater than
that during surveillance tests (NUREG/
CR—4347).

*» Given the cccurrence of a station
blackout, the likelihood of resultant core
damage or core melt is dependent on the
reliability and capability of decay heat
removal systems that are not dependent
on ac power. If sufficient ac-
independent capability exists,
additional time will be available to
restore ac power needed for long-term
cooling (NUREG/CR-32286).

* It was determined by reviewing
design, operational and site-dependent
factors that the expected frequency of
core damage resulting from station
blackout events could be maintained
near 10°° per reactor-year with readily
achievable diesel generator reliabilities,
provided that plants are designed to
cope with station blackout for a
specified duration. The duration for a
specific plant is based on a comparisen
of the plant's characteristics to those
factors that have been identified as the
main contributors to risk from station
blackout (NUREG-1032).

The staff’s technical findings show
that station blackout does not pose an
undue risk to public health and safety.
The findings summarized above show
that recovery from loss of offsite power
occurs for the most part in less than 4
hours, emergency diesel generator
reliability is high (i.e..>0.95), and that
given a station blackout the likelithood
of core damage is more dependent on
decay heat removal systems that are

non-ac-dependent. However, plant

design and operational characteristics,
plus site-dependent factors (such as
anticipated weather conditions)
introduce a level of variability which
warrants a need for plant-specific
coping analyses to provide greater
assurance that core cooling can be
maintained until ac power i8 restored.
Thus the Commission believes that

§ 50.63 of 10 CFR Part 50 will bring
about a significant increase in
protection to the public health and
safety. As a result of station blackout
ceping analyses, improved guidance will
be provided to licensees regarding
maintaining minimum emergency diesel
generator reliability to minimize the
probability of losing all ac power. In
addition, the Commission is amending
its regualtions by adding a new § 50.63
to require that all nuclear power plants
be capable of coping with a station
blackout for some specified period of
time. The period of time for a specific
plant will be determined based'on a
comparison of the individual plant's -
design with factors that have been
identified as the main contributions to
risk of core damage resulting from
station blackout.

These factors, which vary
significantly from plant to plant because
of considerable differences in design of
plant electric power systems as well as
site-specific considerations, include: (1)
Redundancy of onsite emergency ac
power sources (i.e., number of sources
minus the number needed for decay heat
removal), (2) reliability of onsite
emergency ac power sources (usually
diesel generators), (3) frequency of loss
of offsite power, and (4) probable time
to restore offsite power. The frequency
of loss of, and time to restore, offsite
power are related to grid and
switchyard reliabilities, historical
weather data for severe storms, and the
availability of nearby alternate power
sources (e.g., gas turbines). Experience
has shown that long duration offsite
power outages are caused primarily by
severe storms (hurricanes, ice, snow,
etc.).

The ebjective of the rule-is to reduce
the risk of severe accidents resulting
from station blackout by maintaining
highly reliable ac electric power systems
and, as additional defense-in-depth,
assuring that plants can cope with a
station blackout for some period of time.
The rule requires all plants to be able to
cope with a station blackout for a
specified acceptable duration selected

- on a plant-specific basis. All licensees

and applicants are required to'assess
the capability of their plants to cope

- with a station blackout (i.e., determine

that the plant can maintain core cooling-
with ac power unavailable for an

acceptable period of time), and to have
procedures and training to cope with
such an event. Licensees may use an
alternate ac power source if that source
meets specific criteria for independence
and capacity and can be shown to be
available within one hour to cope with a
station blackout. A coping analysis is
not required for those plants that choose
this alternate ac approach if the
alternate ac can be demonstrated by
test to be available to power the
shutdown buses within 10 minutes of the
onset of station blackout. Use of an
alternative ac source, one that
minimizes common mode failure, is a
preferred option since this approach will
also benefit other safey concerns.

On the basis of station blackout
studies conducted for USI A-44 and
presented in the reports referenced
above, the NRC staff has developed
Regulatory Guide 1.155 entitled “Station
Blackout," which presents guidance on
(1) maintaining a high level of reliability
for emergency diesel generators, (2)
developing procedures and training to
restore offsite and onsite emergency ac
power should either one or both become
unavailable, and (3) selecting a plant-
specific acceptable station blackout
duration which the plant would be
capable of surviving without core
damage. Application of the methods in
this guide would result in selection of an
acceptable station blackout duration
{e.g.. 2, 4, 8, or 16 hours) which depended
on the specific plant design and site-
related characteristics acceptable to the
staff. However, applicants and licensees
could propose alternative methods to
those specified in the regulatory guide in
order to justify other acceptable
durations for station blackout
capability. Additionally, the regulatory
guide on station blackout presents
guidance on quality assurance and
specifications for alternate ac source(s)
and non-safety-related equipment
required for coping with station
blackout. The equipment installed to
meet the station blackout rule must be
implemented so that it does not degrad.e
the existing safety-related systems. This
is to be accomplished by making the
non-safety-related equipment
independent to the extent practicable
from existing safety-related systems.
The guidance provided in the regulatory
guide illustrates the specifications that
the staff would find acceptable for non-
safety systems and equipment. The
quality assurance guidance for the non-
safety-related equipment for which there
are no existing NRC quality assurance
requirements (e.g., Appendix B,
Appendix R) embody the following
e ements: (1) Design control and
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procurement document control, (2)
instructions, procedures and drawings,
(3) control of purchased material,
equipment and services, (4) inspection,
(5) test and test control, (8) inspection,
test and operating status, (7) non-
conforming items, (8) corrective astion,
(9) records, (10) audits, NRC inspections
will focus on the implementation and
the effectiveness of these quality
controls as deseribed in the regulatory
guide.

Based on the rule and regulatory
guide, those plants with an already low
risk from station blackout would be
required to withstand a station blackout
for a relatively short period of time and
probably would need few, it any,
modifications as a result of the rule,
Plants with currently higher risk from
station blackout would be required to
withstand somewhat longer duration
blackouts. Depending on their existing
capability, these plants might need to
make hardware modifications (such as
increasing station battery capacity or
condensate storage tank capacity) in
order to' cope with the longer station
blackout duration, The rule requires that
each light-water-cooled nuclear power
plant licensed to operate must be able to
withstand for a specified duration and
recover from a station blackout. The rule
requires each plant to perform a coping
analysis and identify the coping

duration, along with the basis therefor
ind a description of procedures
established for coping and recovery. If
modifications to equipment or plant
procedures are necessary, these are to

be identified and a schedule provided

for implementing such changes.

It should be noted, based on all
evidence that staff has on hand, that no

e
de
his

ory
at
on-

on-
here
ce

indue risk exists with, or without, the
promulgation of the station blackout
le. However, station blackout may still
‘Main an important contributor to
fesidual risk. This station blackout rule
ill enhance safety by accident
frevention and thereby reduce the
kelihood of & core damage accident
*eing caused by a station blackout
courrence. This does not mean
Owever, that further enhancements in
edl}cmg the overall residual risk are not
bchievable by additional improvements
severe accident management, given
* 88sumption that core damage oceurs,
ether from station blackout
“Guences or other causes {such as
il or large loss-of-coolant aceident
“quences). Initiatives that provide such
diety enhancements (through
"Provements of core damage
"anagement procedures) are currently
("8 pursved apart from the station
Packout ryle. Therefore, this rule should

be viewed as being in the same accident
prevention context as the ATWS rule

(8 50.62) and the fire protection rule

(8 50.48) in that it recognizes, as the
other two rules recognize, multiple
failure possibilities resulting from
common cause effects that should be
addressed. This concern has been
recognized in the Introduction to
Appendix A of 10 CFR Part 50,

Proposed Rule

On March 21, 1988, the Commigsion
published a proposed rule in the Federal
Register (51 FR 9829] that would require
(1) light-water-cooled nuclear power
plants to be capable of coping with a
station blackout for a specified duration,
and (2) licensees to determine the
maximum duration for which their
plants as currently designed are able to
cope with a station blackout. A 80-day
comment period expired on June 19,
1986.

On April 3, 1986 (13 days after the
proposed rule was published], the NRC
published in the Federal Register {51 FR
11494) a notice of availability and
request for comments on a draft
regulatory guide entitled "Station
Blackout” (Task SI 501-4). This draft
guide provided guidance for licensees to
comply with the proposed station
blackout rule. Many letters commenting
on the proposed rule also included
comments on the draft regulatory guide.
Responses to these comments provided
below address the public comments on
the draft guide as well as on the
proposed rule.

Comments on the Proposed Rule

The Commission receives 53 letters
commenting on the proposed rule.2
Forty-five of these were from the
nuclear industry, comprised of electric
utilities, consortiums of electric utilities,
vendors, a trade association, and an
architect/engineering firm. Other letters
were submitted by the Union of
Concerned Scientists, the Department of
Nuclear Safety of the State of inois, a
representative of the Professional
Reactor Operator Society, a citizens
group, a consultant, and three
individuvals. Largely, the industry
comments were opposed to generic
rulemaking to resolve the station
blackout issue. The Nuclear
Management and Resources Council
(NUMARC), formerly the Nuclear
Utilities Management and Resources
Commiittee, submitted, along with its
comments on the proposed rule, a set of
four industry initiatives that it believes

*2 Coples are available for pubYe inspection and
copying for a fee at the NRC Public Document Room
at 1717 H Street, NW., Washington, DC.

would resolve this issue without
rulemaking. Thirty-nine of the industry
letters supported NUMARC's submittal.
NUMARC proposed a fifth initiative {see
item 21) by letter dated October 6, 1987.
On the other hand, the Union of
Concerned Scientists, the Hlinois
Department of Nuclear Safety, and the
citizens group supported the
Commission’s objective in the proposed
rule, but did not believe the rule and
guidance associated with the rule went
for enough to reduce the possibility of a
serious aceident that could be initiated
by a total loss of ac power.

Eveyy letter was reviewed and
considered by the staff in formulating
the final resolution of USI A—44. Because
of the large number of comments, it was
not practical to prepare formal
responses to each one separately.
However, since many comments were
on similar subjects, the discussion and
response to the comments have been
grouped into the following subjects: 3

1. Quality classification of modifications.
2. Whether the backfit analysis adequately
implements the Backfit Rule.
3. Cost-benefit and whether § 50.63 meets
“substantial increase in the overall protection
of the public health and safety”.
4, Whether NRC should require substantial
improvements in safety that go beyond those
proposed in this rulemaking.
5. The need for generic rulemaking.
8. Applicability of the proposed § 50.63 to
specific plants.
7. Plant-specific features and capabilities,
8. The source term used to estimate
£onsequences.
9. Specificity on the extent of required
coping studies.
10. Acceptable duration for coping with a
station blackout,
11. Credit for alternate or diverse ac power
sources,
12. Trends on the reliability of ac power
BOUTCEs.
13. Sharing of emergency diesel generators
between units at multi-unit sites,
14, Certification of the definitions of station
blackout and diesel generator failure.
15. Specificity and clarification of
requirements,
16. Technical comments on NUREG-1032,
17, Relationship of USI A-44 to other NRC
Generic Issues.
18, An alternative of plant-specific
probabilistic assessments.

19, Procedures and operator actions during
station blackout.

20. Schedule provisions in the propossd
§ 50.83.

21. Industry initiatives.

The comments and responses to each
of these subjects are presented on the
following pages.

* The first foor subjects are ones on which the
Commissioners specifically requested public
comments when the proposed rule was published.
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1. Quality Classification cf
Modifications

The Commission requested comments
on whether the staff should give further
consideration to upgrading to safety
grade the plant modifications needed (if
any) to meet the proposed rule.
Upgrading to safety grade would further
engure appropriate licensee altention is
paid to maintaining equipment in a high
state of operability and reliability.

Comments—The prevailing view by
industry on this subject is represented
by the following comments submitted by
NUMARC:

Quality classification is unnecessary—
Equipment used to prevent or respond tc a
station blackout should be sufficiently
available and operable to meet its required
function. To this extent, the Commission's
desire that appropriate attention be paid to
maintaining a sufficiently high state of
operability and reliability is appropriate. The
point of departure begins with the method for
achieving this objective, Specifically, by
itself, a “safety grade" classification scheme
does not solely equate with high states of
equipment operability and reliability. Such
classification systems too often can become a
documentation exercise more than a process
for providing the requisite leve! of system
functionality.

Duquesne Light agreed with this view
and expressed the following comments:

Any plant modifications or additional
equipment required to meet the proposed rule
should not be specified safety grade. For
equipment which is to be manually started
and placed in service for tésting or in the
event of a loss of power condition there is no
necessity for specifying safety grade since
adequate reliability can be obtained through
normal surveillance testing and the proper
maintenance of commercial power plant,
equipment. The cost difference in safety
grade vs. commercial grade modifications is
significant and must be emphasized.

The opposite point of view was taken
by the Illinois Department of Nuclear
Safety.

No credit should be given for the capability
of equipment to respond to a station blackout
unless the equipment was originally
designed, constructed, inspected,
performance tested, qualified, certified for the
intended safety-related purpose, and the
equipment is maintained to the highest
industry safety standards.

Gulf States Utilities commented,

The proposed rule does not provide
sufficient direction on the quality
classification of plant modifications that may
be required to meet the rule. * * * the quality
classification of plant mod!fications
implemented to meet the proposed rule
should be commensurate with classification
of the system they support.

Response—The proposed § 50.63 does
not specifically address the topic of
safety classification of plant

modifications; however, detailed
guidance is provided in Regulatory
Guide 1.155 dealing with quality
assurance and equipment specifications
for nen-safety-related equipment. Any
safety-related equipment used either
presently, or in modifications resulting
from: this rule, should meet the criteria
currently applied to such equipment.

The technical analyses performed for
USI A—44 (NUREG-1032) show that
plant-centered events (i.e,, those events
in which design and operational
characteristics of the plant itself play a
role in the likelihood of loss of offsite
power), and area- or weather-related
events (e.g., grid reliability or external
influences on the grid) are the dominant
causes of loss of offsite power. Neither
seismic events nor events related to
single failure causes were found to be
major contributions to loss of offsite
power. Therefore, both the staff's
findings and public comments received
do not support an explicit need for plant
modifications for coping with station
blackout to be seismically qualified.

The substantial increase in protection
sought by this rule can be achieved by
modifications which meet criteria
somewhat less stringent than generally
required by safety grade criteria. Safety-
related equipment modifications to meet
all safety-grade-related criteria would
be more burdensome and expensive and
would likely achieve only a very small
further reduction in risk. The major
contributors to the residual risk of loss
of offsite power are adequately dealt
with by modifications which conform to
the quality assurance and equipment
specification guidance provided in
Regulatory Guide 1.155.

2. Whether the Backfit Analysis
Adequately Implements the Backfit Rule

In addition to comments on the merits
of the proposed rule, the Commission
specifically requested comments on
whether the backfit analysis for this rule
adequately implements the Backfit Rule,
§ 50.109 of 10 CFR Part 50.

Comments—The Commission
received two differing views in response
to this request. On one hand, NUMARC
expressed the view that the proposed
rule does not meet the backfit rule
standard because the analysis of the
factors set forth in § 50.109(c) were not
adequately considered by the staff.
Specifically, NUMARC stated:

1. Installation and continuing costs
associated with the backfit have been
underestimated.

2. Potential impacts on radiological
exposure of facility employees should be
further addressed.

3. The relationship to proposed and
existing regulatory requirements should
be considered further.

4. Potential impacts of differences in |
facility, type, design, or age should be 1
considered further. |

5. The reduction in risk from offsite |
releases to the public has been t
overestimated. F

On the other hand, the Ohio Citizens I
for Responsible Energy (OCRE) and the €
Union of Concerned Scientists : p
commented that the backfit rule should N
not apply to the proposed rule. OCRE ]
took the position that “application of the |
backfit rule to [NRC] rulemakings * * * I

is plainly illegal,” and the Commission 1
is not empowered to consider costs to it
licensees in deciding whether to impose G
new requirements. The Union of ¢
Concerned Scientists commented that u
the cost-benefit analysis should not be b.
applied in this case because safety al
improvements are needed to secure 17

compliance with existing NRC #
regulations, specifically General Design w

Criterion 17, Electric Power Systems w
{Appendix A to 10 CFR Part 50). pr

Response—NUMARC's comments on in
the backfit analysis were taken into w

account by the staff in revising the draft § sh
version.of NUREG-1108, “Regulatory su
Backfit Analysis for the Resolution of L

Unresolved Safety Issue A-44, Station an
Blackout,” and a separate appendix that J ju
addresses the factors in § 50.109(c) was pre

added to that report. All but Item 2 24
above are on the same subjects as §5
letters from other commenters and are o

discussed in more detail under subjects | 7.
3 (Item 1), 6 (Item 4), 8 (Item 5), and 17
(Item 3) in this section. NUMARC's Item | _
2, the potential impact on radiclogical
exposure of facility employees, would

need to be assessed in detail only if it a:"
were a major factor in the value-impact § * aL
analysis. The effect of radiological ;xs_
exposure on facility employees, if any, "";‘

would be extremely small in comparison '
to the reduction in radiological exposure Cos
to the public from accident avoidance.

: inte
Thereforg, this factor would have no S
impact on the overali value-impsact <5
analysis. v

_Contrary to OCRE's and the Union of e
Concerned Scientists’ comments, the : e
Commission may subject the rulemaking G
process to internal controls. Moreover,
the Commission is empowered to ben,
consider the costs of incremental safety

imp]
improvements which go beyond the requ
level of safety necessary to ensure no NUM

undue risk to the public healthand ¥ p;.
safety, See UCS, et al., v. NAC, D.C. Cir.

estin
Nos. 85-1757 and 86-1219 (August 4, repo
1987). The improvements embodied in Anal
§ 50.63 go beyond the level of safety Enhe
necessary to ensure no undue risk. ToE
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Finally, contrary to the Union of
Concerned Scientists’ comment on GDC
17, new station blackout measures
cannot be imposed on licensees as a
matter of compliance with GDC 17,
under the compliance exception in the
backfit rule, § 50.109(a)(4)(i). GDC 17
does not explicitly require that each
plant be able to withstand station
blackout for a specified time, or that
each licensee perform a coping
assessment and make whatever
modifications may be necessary in the
light of that assessment. Nor are any of
these highly specific requirements
logically compelled by any part of GDC
17. Moreover, GDC 17 has never been
interpreted by the staff or the
Commission to contain these specific
requirements, Thus, to impose them
under GDC 17 would amount to a
backfit which resulted from a new staff
and Commission interpretation of GDC
17.

The issue in this rulemaking is
whether some additional protection is
warranted beyond that already
provided. The Commission is entitled to
inquire, and seek public comment on,
whether additional safety measures
should be imposed where there is a
substantial increase in the overall
protection of public health and safety
and the cost of implementation is
justified in view of this increased
protection.

3. Cost-Benefit Analysis and Whether
§60.63 Meets the “Substantial Increase
in the Overall Protection of the Public
Health and Safety”

Chairman Zech and Commissioner
Roberts requested comments on the
analysis of cost benefit, value impact,
and safety improvements and the
station blackout standing on the overall
risk (e.g., is the reduction of risk only a
small percentage of the overall risk, or is
it @ major component of an already
small risk?). Chairman Zech and
Commissioner Roberts were particularly
interested in specific comments
assessing whether or not this proposal
meets the “substantial increase in the
overall protection of the public health
and safety * * *" threshold now
required by the backfit rule.

Comments—(A) One of the major
tomments by industry on the cosi-
benefit analysis was that the costs of
implementing the proposed
fequirements have been underestimated.
NUMARC and the Atomic Industrial
Forum (AIF) commented that the cost
estimates for hardware modifications
'eported in NUREG/CR-3840, "Cost
Analysis for Potential Modifications To
Enhance the Ability of a Nuclear Plant
To Endure Station Blackout,” were too

low. Commonwealth Edison and other
utilities felt that performance of an
analysis to determine the maximum
duration a nuclear plant could cope with
a station blackout would be
substantially costlier than what is
estimated in NUREG-1109. Industiry also
expressed concern that the
interpretations associated with the
proposed rule could lead to substantial
costs above those addressed by the
NRC staff in its backfit analysis. AIF
commented that “The estimate of 120
NRC man-hours per plant [for NRC
review|] * * * appears inadequate to
account for technical review and
evaluation of the determination of
maximum coping capability and of the
description of station blackout
procedures which the rule would require
each licensee to submit.”

(B) Several commenters expressed the
view that the NRC failed to consider all
the risks associated with a station
blackout in its value-impact assessment.
The Union of Concerned Scientists
thought independent failures, in addition
to failures that lead to a station
blackout, should be included. One
individual stated that "both NRC reports
[NUREG-1109 and NUREG-1032] are
completely deficient in that neither look
at sabotage.” OCRE commented that
seismic events should also be
considered.

(C) With respect to safety
improvements and overall risk, different
points of view were expressed. On one
hand, NUMARC commented that, while
the risk reduction might be large for a
limited number of plants, the risk
reduction associated with the majority
of plants will be small. Thus, as a
general matter, the reductions in risk
offered by the proposed rule constitute a
small percentage of the oveall risk, a
risk which is already small (and
acceptable). AIF stated that there is no
standard by which to conclude that
“substantial additional protection will
be realized.”

A different view was expressed by the
Union of Concerned Scientists who
stated that "station blackout is clearly a
major component of the total risk posed
by operating nuclear plants. The
magnitude of the total risk is largely
unknowable due to the enormous
uncertainty which surrounds
probabilistic assessments.”

Response—(A) In order to adequately
respond to industry's comments above,
the staff and NRC contractors reviewed
the cost estimates associated with
implementing the station blackout rule.
Based on this review, the estimated
costs for hardware modifications were
reviewed and are in the range of from 20

percent to almost 140 percent greater
than the estimates in NUREG/CR-3840,
depending on the specific modification
considered. On average, the cost
estimates for hardware backfit were
found to be approximately 80 percent
greater than estimated in NUREG/CR~
3840. However, the cost estimates in
NUREG/CR-3840 were not used by the
staff in the value-impact analysis in the
draft version of NUREG-1109 where
estimates approximately 100 percent
greater than the NUREG/CR-3840
estimates were used. Therefore, the
revised cost estimates used in the final
value-impact analysis are not
significantly different from the estimates
used in the draft version.

Industry’s comments on the costs to
assess a plant’s capability to cope with
a station blackout were based on the
proposed rule that required an
assessment of the maximum coping
capability and the potentially
unbounded nature of such an
assessment. Based on public comments,
the Commission has revised the final
rule to modify the requirement for
licensees to determine the maximum
coping capability. (See response to
public comments in subject number 9.)
Instead, a coping assessment is required
only for a specific duration. The cost for
such a study is estimated to be from 70
to 100 percent higher than the original
estimates by the staff, and these revised
costs are used in the final value-impact
analysis.

The staff revised its estimate of the
resource burden on NRC for review from
120 to 175 person-hours per reactor. This
revision was based on technical review
required for other comparable NRC
activities.

(B) The technical analyses performed
for USI A-44 indicated that the
contribution to core damage frequency
from independent failures, in addition to
failures that must occur to get to a
station blackout, is low. Likewise,
results of USI A—44 studies and other
probabilistic risk assessments have
shown that, for station blackout
sequences, the contribution to core
damage frequency from seismic events
is low.

Not all events can be analyzed on a
probabilistic basis. Sabotage is an
example. Even though sabotage was not
explicitly considered in the staff's value-
impact analysis, it is discussed in
NUREG-1109 under other
considerations. These considerations
support the conclusion that a station
blackout rule will provide a substantial
safety benefit,

(C) The revised value-impact analysis
performed for the resolution of USI A—44
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indicates that there are substantial
benefits in terms of reduced core
damage frequency and reduced risk to
the public that result from the station
blackout mile, end the costs are
warranted in light of these benefits. The
best estimate for the overall value-
impact ratio is 2,400 person-rem per
millien dollars. Even if these plants with
the highest risk (and therefore the
greatest risk reduction) were not
considered, the value-impact ratio for
the remaining plants is still favorable
(i.e., about 1,500 person-rem per million
doliars).

Analyses reported in NUREG-1150,
“Reactor Risk Reference Document™
(draft issued for comment in February
1687),¢ indicate that station blackout is
a deminant risk contributor to overall
residual risk for most of the six plants
analyzed. These results support the
comment by the Union of Concerned
Scientists in response to the
Commissioner's request for comments
on this subject.

4. Whether NRC Should Reguire
Substantial Improvements in Safety that
Go Beyond Those Proposed in this
Rulemaking

Commissioner Asselstine requested
comments en whether the NRC should
require substantial improvements in
safety with respect lo station blackout,
like those being accomplished in some
other countries, which can be achieved
at reasonable cost and which go beyond
those proposed in this rulemaking.

Comments—NRC received eight
letters that included comments ea this
subject. Five of these were from the
nuclear industry, none of which felt that
the approach to station blackout taken
in European countries should be used to
justify safety improvements that go
beyond the proposed § 50.83. The main
justification for industry’s argument is
that foreign countries may have reasons
for requiring activities that differ from,
or exceed, those in the US. For example,
Washington Public Power Supply
Systems [WPPSS) commented, “It is not
apparent that the details of U.S. grid
stabilities and onsite power reliabilities
are substantially similar enough to those
found abroad to warrant a simple
adoption of these [European] measures."

In another comment from industry on
this subject, NUMARC stated that there
are several reasons why many of the
features for coping with a station
blackout in new French nuclear power
plants may already exist at most U.S.

4 Free single copies may be obtained from the
Division of Information Support Services, ULS,
Nuclear Regulatary Commission, Washington, DC
20555,

plants. In fact, they said, “The French
approach to station blackout does not
appear to depart significantly from
current regulatory approaches in the
U.S." Similarly, AlF stated, “The
assertions of extensive station blackout
coping capability at foreign (notably
European) nuclear power plants are not
sufficiently substantiated to sérve as
even part of the basis for the proposed
requirements.”

Three other letters [Union of
Concerned Scientists, OCRE, and
Illinois Department of Nuclear Safety)
supported the NRC rulemaking to
require all plants to be able to cope with
a station blackout, but urged the
Commission %o go beyond the proposed
rule. The Minois Department of Nuclear
Safety stated that:

The goal of holding the expected frequency
of core damage from station blackout to 10°3
per reactor-year is not sufficiently stringent.
With relatively modest modifications to the
proposed rule, a frequency of 1077 appears
achievable at reasenable cost. Specifically,
the rule should reguire no less than 20 hours
decay heat removal capacity instead of only
four or eight hours in the propesed rule, in the
event of a blackout.

Response—The staif agrees with
industry’s comments that foreign
countries may have valid reasons for
imposing requirements that differ from
or exceed those in the U.S. For example,
it appears that there is a higher
frequency of losses of offsite power in
France than in the US. This experience,
along with French safety objectives, led
the French to design their new standard
nuclear power plants to be able to cope
with a very long duration station
blackout {i.e., up to three days). The
French safety approach and their station
blackout design features are
documented in NUREG-1206, “Analysis
of French (Paluel) Pressurized Water
Reactor Design Differences Compared to
Curreni U.S. PWR Designs,"” June 1986.

The Commission believes that the
staff has adequately considered foreign
approaches in preventing core melt from
station blackout in developing the
resolution of USI A—44. Although the
rule requires plants to be able to cope
with station blackout for a specific
duration, that duration is not specified
in the rule, Guidance to determine an
acceptable duration is included in
Regulatory Guide 1.155. This guidance
should apply to most plants, but if there
were adequate justification, different
requirements (either more or less
stringent than the regulatory guide)
could be applied to specific plants. The
use of alternate ac sources provides a
means to achieve further incremental
decreases in core melt frequency.

5. The Need for Generic Rulemuking

Conmunents—Five letters from the
nuclear industry commented that
generic rulemaking is not necessary to
resolve the station blackout issue. Their
reasons for this issue were as follows:

A generic relemaking is inappropriate since
the historic nwmber of sites experiencing a
loss of all offsite power is small. {Texas
Utilities)

The station blackout issue should be
handled on a plant-specific basis and does
not need to be reselved by generic
rulemaking. Each plant has unique
probability for a loss-ef-power event based
on transmission gystem, location of plant,
and onsite power systems. [Duguesne Light)

The Commission nieed nol pursue generic
rulemaking in order to resolve a non-generic
issue. In the propesed station blackout rule,
the number of plants of concern is
acknowledged to be limited. (NUMARC)

Station blackout has been foand nat to bea
generic issue. Station blackout risk is plant
specific and, acvording to the staff's own
analyses, the proposal requirements are
expected to result in modifications at no
more than a few facilities, if at any. Requiring
all licensees to undertake extensive analyses
under the provisions of the proposed rules
when only a small group of plants may have
a need for remedial action is not appropriate.
(AIF)

Respanse—The Commission believes
that a rule is appropriate to ensure that
station blackout is addressed at all
nuclear power plants. The plant-specific
features that contribute to risk for
station blackout {eg., diesel generator
configuration, probability of loss of
offsite power) are considered by the
staff in the station blackout regulatory
guide to determine an acceptable coping
duration for each plant. Even though nol
all sites have expenienced & loss of
offsite power, there is not sufficient
assurance that such events would not
occur in the future. Since historic
experience has shown that a total loss
of offsite power vecurs about once every
10 site-years, and many nuclear plants
have operated for less than 10 years, it
is not surprising that some plants have
experienced & loss of offsite power
while others have not.

" Even though it is likely that many
plants will net need hardware
modifications to comply with the rule,
the assessment of station blackout
coping capability for a specific duration
and implementation of associated
procedures will affect a safety benefit
for all plants. The “limited number of
plants of concern” in NUMARC's letter
refers to those plants having the highest
risk from station blackout {i.e., those
that would need hardware ]
modifications). Without a plant-specific
assessment, these plants can not be
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identified. Even excluding these plants
from consideration, the staff’s analysis
has shown that the improvements in
safety associated with the rule are
consistent with backfit considerations
set forth in § 50.109.

6. Applicability of the Proposed § 50.63
to Specific Plants

Comments—Four letters included
comments or questions regarding the
applicability of the rule to specific
plants. For example, does the rule apply
to high-temperature gas-cooled reactors
(HTGR] (i.e., Fort St. Vrain)? What
about TMI-2 or plants that are near
completion but will not have an
operating license prior to the
amendment's effective date? Houston
Power and Lighting Company wrote:

Proposed Section 50.63 provides schedular
guidance for implementing station blackout-
related modifications on plants that already
hold operating licensees or will be licensed to
operate prior to the effective date of the
amendment. Plants who may be NTOL's
[near-term operating license] but will not be
licensed prior to the amendment's effective
date should be accorded the same
compliance period under parts (¢} and (d} of
this section. Otherwise this proposed rule
could be interpreted to imply that plants not
licensed prior to the effective amendment
date must comply with the rule and make all
necessary modifications prior to receiving an
O.L. [operating license}, The rule should be
amended to address plants which are
scheduled to receive an O.L. within a short
time following implementation of this rule.

Response—Rather than identifying
specific plants for which the rule does
not apply, § 50.63(a) specifies when it
does apply (i.e,, “each light-water-
cooled nuclear power plant licensed to
operate™). Since Fort St. Vrain is an
HTGR, the generic rule would not apply.
Station blackout will be considered
individually for that plant based on its
unique design. Since TMI-2 is not
licensed to operate, likewise the rule
would not apply to that plant. Any plant
licensed to operate after the date the
rule becomes effective will comply with
the same 270-day schedule for
information submittal applied to plants
previously licensed. This affords NTOLs
the same compliance features as plants
dlready licensed to operate.

7. Plant-Specific Features and
Copabilities

Comments—A number of utilities
desciibed plant-specific features and
capabilities that reduced the risk posed

¥ a station blackout event compared to
€ staff's analysis. Examples of such

eatures are given below.

. * Availability of alternate,

independent ac power sources such as

diesel generators, gas turbines, or
nearby “black start” ac power sources.

¢ Extremely reliable offsite power
supplies because of multiple right-of-
ways or underground feeders to back up
above ground transmission lines.

* Dedicated shutdown systems and
associated diesel generators to meet the
fire protection requirements of
Appendix R to 10 CFR Part 50.

¢ Common or shared systems
between two units at multi-unit sites
such as direct current (dc) power,
auxiliary feedwater, or diesel
generators.

Response—The analyses performed
for USI A-44 clearly show that plant-
specific features do affect the risk from
station blackout, and the station
blackout regulatory guide takes this into
account in providing guidance on
different acceptable coping durations
depending on the most significant of
these features. Those plants with
extremely reliable offsite and onsite ac
power supplies need only have a very
short (e.g., 2-hour) coping duration to be
acceptable. Plants that have a dedicated
shutdown system with its own
independent power supply could take
credit for this system to cope with a
station blackout. The final rule and
Regulatory Guide 1.155 have been
clarified to give credit for alternate ac
power supplies (see response to subject
11

Therefore, the Commission believes
that for almost all sites, plant-specific
differences have been adequately
accounted for in the resolution of USI
A—44, but the door is open to licensees
who believe their plants have additional
capability that should be considered by
the staff in demonstrating compliance
with the rule.

8. The Source Term Used To Estimate
Consequences

Comments—NUMARC and others in
the industry commented that the
consequences of offsite releases that
would result from a station blackout
event are overestimated, and new
source term information would lead to
the prediction of much lower
consequences for this event. Several
commenters felt that the approach taken
by the staff to estimate consequences of
a station blackout event was improper—
decreasing by a factor of three the
estimated consequences of the siting
source term (SST1) from NUREG/CR-
2723, “Estimates of the Financial
Consequences of Nuclear Power Reactor
Accidents" (September 1982).

AIF felt that "implementation of any
requirements resulting from the
resolution of USI A-44 should be
deferred until the results of the source

term research can be taken into
account.” They based this statement on
the premise that if the consequences
used in the staff's value-impact analysis
were reduced by a factor of 10, none of
the alternatives would be feasible.

The Union of Concerned Scientists
expressed a different point of view in
their letter which said “* * * available
evidence indicates that the
consequences of an accident involving
station blackout may be even worse
than those estimated either in WASH-
1400 or the NRC's more recent studies."”

Response—NRC has had an extensive
research effort underway since about
1981 to evaluate severe accident source
terms. The staff has reviewed the results
of this research to take into account the
public comments received on this
subject. Since there is still a great deal
of uncertainty regarding source terms
and associated consequences, the staff
revised its value-impact analysis for USI
A-44 considering a range of estimates
for consequences of a station blackout.

The NRC research on severe accident
source terms has resulted in the
development of significant new
analytical tools by NRC contractors, as
discussed in NUREG-0956,
“Reassessment of the Technical Bases
for Estimating Source Terms,” July 1986.
The analytical methods developed,
generally referred to as the Source Term
Code Package (STCP), have been used
to analyze a number of severe accident
sequences for five reference plants,
namely: Peach Bottom, a BWR Mark I
design; Sequoyah, a PWR ice condenser;
Surry, a PWR with a sub-atmospheric
containment; Grand Gulf, a BWR with a
Mark IlI containment; and Zion, a PWR
with a large dry containment (NUREG-
1150, “Reactor Risk Reference
Document,” Draft for Comment,
February 1987).

The results of these analyses show
that releases from station blackout
sequences can be expected to vary
significantly depending upon the plant
and the specific sequence. Although
generalizations are difficult, it appears
that calculations using the STCP yield
release fractions for most of the
sequences range from about one third of
an SST1 release (for the case of Surry,
without condensation) to roughly one
order of magnitude less than this.
However, the uncertainties in our
present understanding also do not
preclude the possibility of a large
release, approaching that of the SST1
estimate.

To determine the consequences in
terms of person-rem, given the above
range of release fractions, data taken
from NUREG/CR-2723 indicate that the
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variations in person-rem associated
with releases of magnitude SST1, SST2
and SST3 are virtually identical to the
varistions in latent cancer fatalities for
the same three releases. Hence, the
estimated change in latent cancer
fatalities with release fractions provides
a reliable indication of change in
person-rem as well.

Table 10 in NUREG/CR-2723 presents
variations in estimated latent cancer
fatalities associated with changes in
SST1 release fractions (for all elements
except noble gases). This table shows
that a release fraction of one-third of an
SSTi1 release would yield a value of
about 50 percent of the latent cancer
fatalities {and person-rem) of an SST1
release. Similarly, a release fraction of
one-third of an SST1 release would yield
an estimated person-rem of about 15
percent of that associated with an SST1
release, Consequently, for value-impact
calculations, the staff estimated the
range of consequences of station
blackeut, in texms of person-rem, to be
from 0.15 to 0.5 of the estimated person-
rem of an SST1 release. As noted, the
original value-impact analysis was
based on 0.3 times the estimated person-
rem of an SST1 release.

With regard to a possible delay in the
resolution of UST A—44 until “better”
source terms become available, key
considerations appear to be when better
source terms are likely to become
available and to what degree
uncertainties in phenomenology as well
as differences between investigators
will be resolved. Although research on
source terms is expected to continue
well into the future, improvements in our
knowledge are expected to be largely
evolutienary beyond this point, in that
the major phenomena appear to have
been accounted for, at least in a first-
order fashion, both in NRC as well as
industry models. Resolution and
narrowing of the remaining uncertainties
would also benefit from improved
experiments and analytical models that
are likely to become available gradually.
For these reasons, significantly better
source terms than those presently
available are likely to be forthcoming
only after a number of years. Since the
range of severe accident source terms
and conseguences suggested above from
estimating station blackout sequences is
sufficiently broad to cover likely
improvements in source term
knowledge, the resolution of USI A-44
should not be delayed.

9. Specificity on the Extent of Reguired
Coping Studies
Comments—Several letters by

industry expressed concern that ihe
studies necessary to demonstrate that a

plant can cope with a station blackout
are not well defined and could
potentially be unbounded. These
comments focesed on two main points.
First, the proposed rule required plants
to determine the maximum duration the
plant could cope with a station blackout,
yet the draft regulatory guide incladed
specific guidance on acceptahle coping
durations (e.g., 4 or 8 hours).
Determining the maximum duration,
rather than assessing the plant’s
capability for a specific acceptable
duration, could be an open-ended
requirement. Along these lines,
NUMARC stated:

Unless the required coping demaonstration
is specifically bounded by clearly stated
definitions, assumptions, and criteria, there
could conceivably be tuindreds of supporting
special effects analyses which licensees may
have to consider as a result of the exercise of
discretion by individual staff reviewers.
Under the rule as propesed, licensees cannot
ascertain the ultimate requirements they will
be expected to meet (including the potential
plant modifications they will need to make)
to demansirate compliance.

Second, industry also commented on
the potential open-endedness of
analyses to determine the operability of
equipment in environmental conditions
resulting frem a station blackout (e.g.,
without heating, ventilation, and air
conditioning). Unless these analyses
were well defined, industry felt the
analyses could be much more costly
than estimated by the staff. However,
NUMARC made the following statement
relating to the need for detailed
prescniptive requirements by NRC that
appears to contradict their earlier
statement.

The point * * * is not that regulations must
be prescriptive by their very natare.
Prescriptive regulations, which outline in
detail exactly what steps are required by
licensees to satisfy a proposed regulation,
are, in many instances, unnecessary and
counterproductive,

Response—With regard to the
proposed reguirement that each plant
determine its maximum duration for
coping with station blackout, the staff
agrees with the industry comments. First
of all, it would be difficult to adequately
define “maximum duration™ in this
sense. Second, if licensees determine
that their plants can cope with a station
blackout for = specified duration and
restore ac power throngh an acceptable
coping analysis, the additional safety
benefit gained from simply the
knowledge that a longer, or “maximum
duration,” coping duration exists is
small. Third, the costs for assessing
“maximum duration” will be higher
since more extensive analyses will be
required to analyze a transient which

would go beyond the coping analysis for
a specified duration and recovery from
station blackout. Therefore, the rule and
regulatory guide have been revised
accordingly to delete the requirement for
licensees to determine a plant's
maximum coping capability.

With regard to the comments on
assessments to determine equipment
operability Guring a station blackout, the
staff feels strongly that such
assessments are necessary to determine
a plant's response to station blackout.
By deleting the reguirement to determine
a plant's “maximum™ coping capability,
the assessment of equipment operability
would not be as costly as assumed by
industry. Guidance on acceptable coping
assessments is provided in the station
blackout regulatory guide. Also,
guidelines to evaluate the effects of loss
of ventilation under station blackout
conditions are provided in Appendix E
of NUMARC-8700, "Guidelines and
Technical Bases for NUMARC
Initiatives Addressing Statien Blackout
at Light Water Reactors.” These efforts
provide additional definitions, criteria,
and standards for licensees’
assessments of equipment operability
without the need for “prescriptive
regulations” by NRC.

In order to further evaluate industry's
comments on this subject, NRC
requested Sandia National Laboratories
to identify specific tasks necessary to
determine operability of equipment
during a station blackout and to
estimate the cost to perform these tasks.
Results of this study were used in the
revised value-impact analysis performed
for this issue (“Equipment Operability
During Station Blackout Event,”
NUREG/CR-4942).

10. Acceptable Duration for Coping with
a Station Blackout

Comments—Several comments with
differing views were directed at
guidance in the draft regulatory guide on
acceptable station blackout coping
durations in order for plants to comply
with the proposed role.

-Washington Public Power Supply
commented that “it should be possible
for certain utilities to demonstrate [an
acceptable] zero hour blackout.” One
individual recommended “that a 30
minute period be a margin, and that no
duration under 4 hours be accepted by
the staff.” NucleDyne Engineering
commented that “advanced reactors
should require the capability to safely
withstand a station blackout of at least
8 hours,” and the THinois Department of
Nuclear Safety wrote that “the rule
should require no less than 20 hours
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decay heat removal capability instead of
only 4 or 8 hours.”

Response—~Although diverse
comments were received on this subject,
none provided supporting analysis or
information to back up the opinions
expressed. However, the staff did
reanalyze the estimated risk from
station blackout events for different
plant- and site-related characteristics
and revised its guidance on acceptable
coping duration accordingly based on a
goal of limiting the average contribution
to core damage from station blackout to
about 10°® per reactor-year. Most plants
would still need a 4- or 8-hour coping
capability. Those few plants with the
most redundant onsite emergency ac
power system, coincident with
significantly lower than average
expected frequency of loss of offsite
power, would need only a 2-hour
capability to be acceptable. Any plant
with minimum redandancy in the onsite
emergency ac power system coincident
with low reliability and a significantly
higher than average expected frequency
of loss of offsite power would need to
substantially improve its ac power
reliability or be able to cope with a
station blackout for 16 hours.

11. Credit for Alternate or Diverse AC
Power Sources

Comments—Ten letters from the
utility industry commented that more
credit should be allowed for the
availability of alternate power sources
such as onsite gas turbines. The
comments below represent the utilities’
viewpoint.

The station blackout rule should be
clarified to allow credit for diverse and very
reliable offsite power sources or diverse and
very reliable onsite electrical generation.
(Public Service Company of Colorado)

The option of providing an additional
alternate source of ac power is eliminated by
[the proposed resolution). The inconsistency
in this approach can best be understood by
considering an example at a generic nuclear
power station. (Toledo Edison)

If the licensee were to provide an
additional independence diesel generator
capable of providing the necessary ac power
10 prevent station blackout, the licensee . . .
would still be required to withstand at least 4
hours without ac power. They would receive
to credit for the additional diesel generator
inthe coping analysis. If the licensee were to
use that same diesel engine to power a
tharging pump, even though it would be of

s significance to mitigation of reactor core
damage than the diesel generator, the
licensee could take credit for it in coping with
the blackout. {Toledo Edison)

Since a diesel-powered charging pump will
ot provide for equipment loading flexibility,
lighting, ventilation, instrumentation, etc., it is
dbviously of lower value than an additional
source of ac power, The fixed category

approach taken in [the proposed resolution],
however, will not permit taking credit for the
same diesel engine when used as a generator
though the actual reliability for the machine
is the same. (Toledo Edison)

Respense—The proposed regulation
did not intend to ignore the alternative
of adding additional power sources or
taking credit for such sources if they
already exist. For example, as specified
in the regulatory guide, if a licensee
added an emergency diesel generator to
one of its plants that had minimum
redundancy in the onsite emergency ac
power system, the acceptable station
blackout coping duration could be
reduced. For some plants, however,
adding a diesel generator would not
result in a reduction in the acceptable
coping duration, and the point made by
Toledo Edison is a valid one. The rule
and regulatory guide have been revised
to clarify that alternate ac power
sources are given credit to cope with a
station blackout provided that certain
criteria are met [e.g., independence,
redundancy, high reliability,
maintenance, and testing).

12. Trends on the Reliability of AC
Power Sources

Comments—TFive letters included
comments on the reliability of ac power
sources. Four letters from industry felt
that improved ac power reliability
should be factored into the staff's
technical analysis. Examples of these
comments include the following:

* * * the fequency of loss of offsite power
activities has been decreasing * * *
(Washington Public Power Supply System);

* * * offsite power availability in the
absence of regulation has significantly
improved over the past decade. [Southern
California Edison Company);

[NUREG/CR-4347] * * * showsan
improvement in diesel generator reliability
over that shown in the earlier document
[NUREG/CR-2989] (General Electric); and

Typically the reliability of onsite power
systems increases during the first few years
following startup. (Gulf States Utilities)

The Illinois Department of Nuclear
Safety, on the other hand, felt that
potential vulnerabilities still exist in
onsite emergency ac power systems, and
licensees should demonstrate that they
have taken steps to reduce the
probability of loss of ac power.

fAesponse—The staff and its
contractors have extensively analyzed
the industry experience and trends in ac
power reliability as documented in
NUREG-1032, NUREG/CR-2989,
NUREG/CR-3992, and NUREG/CR-
4347. Trends have shown that two
aspects of ac power reliability have
improved somewhat—the reduced
frequency of losses of offsite power due

to plant-centered events, and a slight
improvement in average diesel generator
reliability from 1976 through 1983. These
factors have been taken into account in
the staff's analyses and the resolution of
USI A-44. However, data also
demonstrate that there are practical
limits on ac power reliability, and the
defense-in-depth approach of being able
to cope with a station blackout is
warranted.

13. Sharing of Emergency Diesel
Generators Between Units at Multi-Unit
Sites

Comments—Several letters from
industry stated that some plants with
two units on a site have the capability to
crosstie electrical buses between units
and therefore have improved flexibility
in providing ac power. Since the
magnitude of the electrical loads
necessary to provide core cooling during
a station blackout is significantly less
than that required for a design basis
accident, it could be possible to provide
ac power to both units at the site using
only a single diesel generator.

Response—The proposed rule and
draft regulatory guide do not prohibit
the approach discussed above. If
licensees can demonstrate that such
crosstie capability exists, procedures
are in place to accomplish the crosstie
and shed nonessential loads (if
necessary), and no NRC regulations are
violated {such as separation, minimum
redundancy, and independence), then
credit would be given for this capability
as shown in Regulatory Guide 1.155 {i.e.,
reduced acceptable station blackout
coping durations for greater diesel
generator redundancy).

14. Clarification of the Definitions of
Station Blackout and Diesel Generator
Failures

Comments—{A) Three commenters
from the utility industry recommended
that the definition of station blackout in
§ 50.2 should be clarified to exclude ac
power from the station batteries through
inverters. This source of ac power from
the station batteries would be available
in the event of a loss of both the offsite
and onsite emergency ac power sources
(i.e., diesel generators),

(B) Several from industry commented
that the definition of diesel generator
failure should be clarified, particularly
with respect to the treatment of short-
term failures that can be recovered
quickly. Sargent and Lundy Engineers
commented that:

A definition of failure on demand for
emergency diesel generators needs to be
provided. Under the context of a station
blackout, a diesel generator which fails to
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start automatically upon detection of an
offsite power loss, but is successfully started
manually from the main control room or from
the local control panel, should not be
considered a failure on demand.

Response—(A) The staff agrees with
comment A and revised the definition of
station blackout accordingly.

(B) Based on actual experience,
failures of diesel generators to start due
to failures in the auto-start system make
up less than 20 percent of all diesel
generator failures. Therefore,
discounting these failures would not
have a significant impact on overall
diesel generator reliability statistics.
However, the staff agrees in principle
with comment B and has clarified the
station blackout regulatory guide so that
auto-start failures of diesel generators
need not be counted in determining the
failure rate if the diesel generator is
capable of being started manually
immediately after it does not start
automatically.

15. Specificity and Clarification of
Requirements

Comments—Public comments were
received regarding the specificity and
clarification of the proposed rule and
draft regulatory guide. These ranged
from general to specific comments as the
following two excerpts indicate:

We are concerned that, it the proposed rule
is adopted, the staff will promulgate
regulatory guidance criteria which will be
unrealistic and excessive, i.e., compounding
the event with other accidents, imposing
passive failure criteria, applying seismic,
environmental qualification and other
qualifications to equipment that conld
otherwise be used in response to such an
event, etc. (Maine Yankee Atomic Power
Company)

Definitions of P1 and P2 [in Table 3 of the
draft Regulatory Guide] use frequency of
extremely severe weather and severe
weather interchangeably. thus creating
confusion in the definition. (Washington
Public Supply System)

Response—Some of the comments on
this subject relate to other subjects
discussed elsewhere in this section.
Some comments were quite specific
while others were general in nature or
expressed views that were not
substantiated with backup material. The
staff has taken these comments into
consideration and revised and clarified
the rule and regulatory guide
accordingly. Additional guidance is
provided in NUMARC-8700 which has
been reviewed by the staff and
referenced in the regulatory guide as
providing a method the staff finds
acceptable for meeting the rule.

16. Technical Comments on NUREG-
1032

Comments—In addition to comments
on the proposed rule and draft
regulatory guide, several letters
contained comments on the staff's draft
technical report, NUREG-1032,
“Evaluation of Station Blackout
Accidents at Nuclear Power’Plants."

Response—NUREG-1032 was issued
in draft form for public comment in May
1985 (50 FR 24332). The comments
received were reviewed and considered
by the staff and resulted in a re-
evaluation of the technical analysis.
Details of the specific comments and
responses are not presented here.
Rather, NUREG-1032 was revised
extensively over the past year to
address the public comments. In general,
the overall conclusions on the risk from
station blackout events did not change
significantly as a result of the
reanalysis. One of the major changes
resulting from the reanalysis was a
revision to the definitions of plant
characteristics, especially the clustering
of plants into site and weather-related
groups (Appendix A in NUREG-1032),
These changes are reflected in revisions
to the gnidance in the station blackout
regulatory guide to determine plant-
specific acceptable station blackout
coping durations.

17. Relationship of USI A—44 to Other
NRC Generic Issues

Comments—The major public
comment regarding the relationship of
USI A—44 to other NRC generic safety
issues was that the proposed rule may
not be necessary or should be
postponed because of ongoing work to
resolve related generic issues. Some
comments were general in nature such
as the following one from Southern
California Edison Company:

Promulgation of a final station blackout
rulemaking at this time wiil unnecessarily
complicate the final resolution of related
generic technical issue * * *. The NRC must
develop and implement a program to
coordinate the resolution of all power-related
generic issues prior to finalizing any
individual proposed rule.

AIF suggested that the
implementation of any requirements for
station blackout be deferred until the
requirements from USI A-45, Shutdown
Decay Heat Removal Requirements, are
known and until the effect of source
term changes can be evaluated.

NUMARC mentioned specific
proposed and existing regulatory
requirements that should be considered
because they could reduce the need for
a station blackout rule (e.g., B-56, Diesel
Generator Reliability, and GI 23, Reactor

Coolant Pump Seal Failures). Other
related issues mentioned in the public
comments were A-30, Adequacy of
Safety-Related DC Power Supplies, and
implementation of safe shutdown
facilities to meet the fire protection
requirements of Appendix R.

Response—The question that needs to
be addressed is "should a requirement
be imposed now to reduce risk, or
should it be postponed until related
issues are resolved sometime in the
future?” Potentially, this could result in
substantial delays, thereby not resolving
generic safety issues in a timely manner.
The staff has considered the resolution
of USI A—44 in light of the related issues
mentioned in the comments. Although
these issues are identified as separate
tasks within NRC, they are all managed
in a well established program that
coordinates all related issues. A brief
discussion of the most relevant issues is
presented below. (Additional
information is provided in NUREG-1109,
“Regulatory Analysis for the Resolution
of Unresolved Safety Issue A-44, Station
Blackout.")

Resolution of USI A-45 will occur at
some time following issuance of the
station blackout rule (§ 50.63) and after
plant-specific station blackout coping
evaluations have been performed by
licensees per NUMARC/NUGSBO
Initiative 5, utilizing guidelines provided
in NUMARC-8700. Further, the
resolution of USI A—45 is expected to be
highly plant-specific and focused on loss
of decay heat removal considerations
from other causes beyond station
blackout. Utilization will be made of A-
44 evaluations (as applicable) and any
plant equipment modification needs
identified from A—45 will be carefully
evaluated to maximize effective use of
previously identified A—44 equipment
needs.

Maintaining emergency diesel
generator reliability, the purpose of B-
56, is an integral part of the resolution of
USI A-44. However, the Commission
believes that additional defense-in-
depth will achieve a substantial
increase in protection to public health
and safety.

The resolution of GI 23 (reactor
coolant pump seal leakage) deals with
loss of reactor coolant system inventory
and associated degraded core '
conditions. USI A-44 deals with station
blackout induced effects, which result in
loss of ac power, thereby impacting a
broader spectrum of plant equipment
and safety-related functions. Although
the resolution of GI 23 will contribute to
establishing a higher level of assurance
that seal leakage will be minimized
(thereby minimizing the need for power
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to replace water inventory losses over
the station blackout duration and
recovery phase), resolution of GI 23 by
itself will not address the broader scope
of USI A-44 safety concerns.

Some licensees have implemented
dedicated shutdown systems that are
independent of normal and emergency
ac power to meet Appendix R
requirements. If applicable, these
features would be credited in the
resolution of USI A—44 by providing the
capability to cope with a station
blackout.

Thus, the resolution of USI A-44 is
goordinated with related generic issues,
and implementation of a final resolution
should not be delayed further. -
[Response to comments on the effect of
source term changes is included in
subject number 8.)

18. An Alternative of Plant-Specific
Probabilistic Assessments

Comments—Several utilities

suggested that, in lien of the

requirements in the rule, licensees

should be permitted to submit plant-
specific evaluations to demonstrate that
the frequency of core damage from
station blackout events is 10~° per
reactor-year or less. In a similar vein,

the suggestion was made that NRC
should specify a target level of

reliability for ac power systems in order
lo satisfy NRC’s criteria for core damage
frequency. A few licensees submitted
limited probabilistic assessments to
show that for some plants station
blackout could have a very small
probability of severe consequences.
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Response—The Commission does not
preciude licensees from submitting
plant-specific probabilistic assessments
\0 support a determination that station
blackout would have a very small
probability for causing core damage.
However, the requirements of the rule
must be met. The Commission would
bbserve that the use of probabilistic
issessments was important as input to
(he regulatory decisionmaking that
Iminated in the station blackout rule
nd related guidance. As expressed in
lhe Commission's Safety Goal Policy
litement of August 1986 (51 FR 28044),
he Commission has acquired a

asonable degree of confidence about
he usefulness and value of probabilistic
fsessments in assisting regulatory
teisionmaking on complex safety

sues. In short, such assessments are of

alue in complementing and focusing the

ore traditional and deterministic
fense-in-depth approaches. On the

ther hand, any licensee must decide

kether or not its plant-specific ac

ower configuration and other related

Uipment are sufficiently unique to

merit the conduct and submittal of a
probabilistic assessment as part of
achieving compliance of § 50.63. The
Commission's experience also indicates
that probabilistic assessments are
resource intensive and can be of
marginal utility if their only end result is
to delay rule compliance.

18. Procedures and Operator Actions
During Statien Blackout

Comments—(A) Several letters from
industry commented that, in response to
Generic Letter 81-04, “Emergency
Procedures and Training for Station
Blackout Events,” dated February 21,
1981, utilities already have procedures
in place to prepare plant operations for
station blackout events. Owners’ groups
have established generic guidance for
station blackout operating procedures
for licensees to use in developing plant-
specific procedures. A representative of
the Professional Reactor Operator
Society commented that:

Generic procedures are used by most
operating facilities. These procedures are not
carried into adequate depth of specific power
plant operations. The industry has relied too
heavily on generic procedures and has not
given a real look at what specific steps must
be taken. Extrapolation of these procedares
must be required. Specific maintenance
procedures must be established and followed.

(B) Other comments on procedures
related to the timeliness of aperator
actions, both inside and outside the
control room. Houston Lighting and
Power suggested that:

In Section 3.1 [Part 6) [of the regulatery
guide], the first sentence should be revised to
read, ‘Consideration should be given to
timely operator actions both inside and
outside of the control room that * * * so
that credit can be taken for existing
equipment that may not have actuation and
control from the control room.

[llinois Pewer Company
recommended that:

* * * Bection C.33, Item 3.a, of the
proposed regulatory guide should be modified
to read:

a. The system should be capable of being
actuated and controlled from the control
roem, or if other means of control are
required (e.g. manual jumping of control
logics or manual eperation of valves), it
should be demonstrated that these steps can
be carried out in a timely fashion.

Response—(A) Licensees may take
credit for station blackout procedures
already in place to comply with the
station blackout rule. However, for the
most part, these procedures were
developed without having the benefit of
a plant-specific assessment to determine
whether a plant could withstand a
station blackout for a specific duration.
Therefore, these procedures may need to

be modified after licensees have
determined an acceptable station
blackout coping duration and evaluated
their plant's response to a station
blackout of this duration.

(B) The staff agrees with the
comments related to operator actions
outside the control room. and the
regulatory guide was revised

accordingly.

20. Schedule Provisions in Proposed
§50.63

Comments—Two letters contained
comments on the proposed schedule in
§ 50.63. OCRE felt the scheduling
provisions in the proposed rule were far
too generous. One individual
recommended that the schedule be
modified to require licensees to submit,
within 9 months of the date of the
amendment, a list of modifications along
with a proposed schedule to implement
those modifications. {According to the
proposed rule, licensees would not have
to submit a schedule for implementing
equipment modifications until after the
staff received and reviewed licensees'
submittals on their plant’s acceptable
station blackout duration.)

Response—The staff agreed in part
with these comments, and the schedule
was revised accordingly. Section
50.63(c)(1)(iii) now requires that
licensees submit within 9 months after
the rule is issued a list of equipment
modifications and a proposed schedule
for implementing them. A final schedule
would be developed after NRC has
reviewed the licensees’ submittal of
their plant’s acceptable station blackout
duration.

21. Industry Initiatives

Comments—In addition to comments
on the proposed rule, NUMARC
endorsed the following five initiatives ®
to address the more important
contributions to station blackout:

1. Each utility will review their site(s)
agains! the criteria specified in NUREG-1109,
and if the site(s) fall into the category of an
eight-hour site after utilizing all power
sources available, the utility will take actions
to reduce the site(s) contribution to the
overall risk of station blackout. Non-
hardware changes will be made within one
year. Hardware changes will be made within
a reasonable time thereafier.

* NUMARC initially proposed a set of four
initiatives. The fith initiative reparding the
performance of a coping assessment was provided
in NUMARC-8700, which was submitted by letter
from |. Opeka (NUMARC) to T. Speis (RES) dated
November 23, 1987. A capy is available for public
inspection and copying for a fee at the NRC ublic
Document Room at 1717 H Street NW., Washington,
DC.
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2. Each utility will implement procedures at
each of its site(s) for:

a. Coping with a station blackout event,

b. Restoration of ac power following a
station blackout event, and

c. Preparing the plant for severe weather
conditions (e.g., hurricanes and tornadoes) to
reduce the likelihood and consequences of a
loss of offsite power and to reduce the overall
risk of a station blackout event.

3. Each utility will, if applicable, reduce or
eliminate cold fast-starts of emergency diesel
generators for testing through changes to
technical specifications or other appropriate
means.

4. Each utility will monitor emergency ac
power unavailability utilizing data utilities
provide to INPO on a regular basis.

5. Each utility will assess the ability of its
plant(s) to cope with a station blackout.
Plants utilizing alternate ac power for station
blackout response which can be shown by
test to be available to power the shutdown
busses within 10 minutes of the onset of
station blackout do not need to perform any
coping assessment. Remaining alternate ac
plants will assess their ability to cope for 1
hour. Plants not utilizing an alternate ac
source will assess their ability to cope for 4
hours. Factors identified which prevent
demonstrating the capability to cope for the
appropriate duration will be addressed
through hardware and/or procedural changes
so that successful demonstration is possible.

NUMARC previously opposed generic
rulemaking and felt that the first four
initiatives would resolve the station
blackout issue.

Response—These five initiatives now
include many of the elements that are
included in the NRC resolution of USI
A-44. The staff has followed up on the
NUMARC initiatives through a series of
meetings in 1986 through 1987. The result
has been the development of NUMARC-
8700 which provides guidelines and
criteria acceptable to the staff. The
procedures in NUMARC-8700 have been
referenced in Regulatory Guide 1.155 as
providing guidance acceptable to the
staff for meeting the requirements of the
rule. Table 1 in Regulatory Guide 1.155
provides a cross-reference to NUMARC-
8700 and notes where the regulatory
guide takes precedence. NUMARC's
previous concerns have been addressed
in the development of Regulatory Guide
1.155 and NUMARC-8700.

Finding of No Significant Environmental
Impact: Availability

The Commission has determined
under the National Environmental Policy
Act of 1969, as amended, and the
Commission’s rules in Subpart A of 10
CFR Part 51, that this rule is not a major
Federal action significantly affecting the
quality of the human environment, and
therefore, an environmental impact
statement is not required. There are not
any adverse environmental impacts as a
result of the rule because there is no

additional radiological exposure to the
general public or plant employees, and
plant shutdown is not required so there
are no additional environmental impacts
as a result of the need for replacement
power. The environmental assessment
and finding of no significant impact on
which this determination is,based are
available for inspection and copying for
a fee at the NRC Public Document
Room, 1717 H Street NW., Washington,
DC. Single copies of the environmental
assessment and the finding of no

significant impact are available from Mr.

Warren Minners, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Telephone: (301) 492-7827,

Paperwork Reduction Act Statement

This final rule amends information
coliection requirements that are subject
to the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 el seq.). These
requirements were approved by the
Office of Management and Budget
approval number 3150-0011.

Regulatory Analysis

The Commission has prepared a
regulatory analysis on this final
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the Commission. A copy
of the regulatory analysis, NUREG-1109,
“Regulatory/Backfit Analysis for the
Resolution of Unresolved Safety Issue
A-44, Station Blackout," is available for
inspection and copying for a fee at the
NRC Public Document Room, 1717 H
Street NW., Washington, DC 20555.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission certifies that this rule does
not have a significant economic impact
on a substantial number of small
entities, The rule requires that nuclear
power plants be able to withstand a
total loss of ac power for a specified
time duration and maintain reactor core
cooling during that period. These
facilities are licensed under the
provisions of §§ 50.21(b) and 50.22 of 10
CFR Part 50. The companies that own
these facilities do not fall within the
scope of “small entities” as set forth in
the Regulatory Flexibility Act or the
small business size standards set forth
in regulations issued by the Small
Business Administration in 13 CFR Part
121.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information, Fire
prevention, Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Penalty,

— ]

Radiation protection, Reactor siting
criteria, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is adopting the following amendments g
10 CFR Part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50 is
revised to read as follows:

Authority: Secs. 102, 103, 104, 105, 161, 182,
183, 186, 189, 68 Stat. 936, 937, 938, 948, 953,
954, 955, 956, as amended, sec. 234, 83 Stat.
1244, as amended (42 U.S.C. 2132, 2133, 2134,
2135, 2201, 2232, 2233, 2236, 2239, 2282); secs.
201, as amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846).

Section 50.7 also issued under Pub, L. 95~
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101, 185,
68 Stat. 936, 955, as amended (42 U.S.C. 2131,
2235); sec. 102, Pub. L. 91-190, 83 Stat. 853 (42
U.S.C. 4332). Sections 50.23, 50.35, 50.55, and
50.56 also issued under sec. 185, 68 Stat. 955
(42 U.S.C. 2235). Sections 50.33a, 50.55a and
Appendix Q also issued under sec. 102, Pub,
L. 91-190, 83 Stat. 853 (42 U.S5.C. 4332).
Sections 50.34 and 50.54 also issued under
sec. 204, 88 Stat. 1245 (42 U.5.C. 5844).
Sections 50.58, 50.91, and 50.92 also issued
under Pub. L. 97-415, 96 Stat. 2073 (42 U.S.C.
2239), Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80-50.81 also issued under sec. 184, 68 Stal
954, as amended (42 U.S.C. 2234). Section
50.103 also issued under sec. 108, 68 Stat. 939,
as amended (42 U.S.C. 2138). Appendix F alsq
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

For the purposes of sec. 223, 68 Stat. 958, a
amended (42 U.S.C. 2273); §8§ 50.10 (a), (b).
and (c), 50.44, 50.48, 50.48, 50.54, and 50.80(a)
are issued under sec. 161b, 68 Stal. 948, as
amended (42 U.S.C. 2201(b)); §§50.10 (b) and
(c). and 50.54 are issued under sec. 161i, 68
Stat. 949, as amended (42 U.S.C. 2201(i)); and
§§ 50.9, 50.55(e), 50,59(b), 50.70, 50.71, 50.72,
50.73, and 50.78 are issued under sec. 1610,
Stat, 950, as amended (42 U.S.C. 2201(0)).

" 2.In §50.2, definitions of “alternate ag
source”, “safe shutdown’ and "station
blackout" are added in the alphabetical
sequence to read as follows:

§50.2 Definitions.

* * * " -

“Alternate ac source’” means an
alternating current (ac) power source
that is available to and located at or
nearby a nuclear power plant and mee!s
the following requirements:

(1) Is connectable to but not normally
connected to the offsite or onsite
emergency ac power systems;
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{2) Has minimum potential for
common mode failure with offsite pawer
or the onsite emergency ac power
sources; :

(3) Is available in a timely manner
after the onset of station blackout; and
(4) Has sufficient capacity and
reliability for operation of all systems
required for coping with station
blackout and for the time required to
bring and maintain the plant in safe
shutdown (non-design basis accident).
“Safe shutdown (non-design basis
accident (non-DBA))" for station
blackout means bringing the plant to
those shutdown conditions specified in
plant technical specifications as Hot
Standby or Hot Shutdewn, as |
appropriate (plants have the option of
maintaining the RCS at normal
operating temperatures or at reduced
temperatures),

“Station blackout" means the
complete loss of alternating current (ac)
electric power to the essential and
nonessential switchgear buses in a
nuclear power plant (i.e., loss of offsite
electric power system concurrent with
turbine trip and unavailability of the
onsite emergency ac power system),
Station blackout does not include the
loss of available ac power to buses fed
by station batteries through inverters or
by alternate ac sources as defined in
this section, nor does it assume a
concurrent single failure or design basis
accident. At single unit sites, any
emergency ac power source{s) in excess
of the number required to meet

minimum redundancy requirements (i.e.,
single failure) for safe shutdown [non-
DBA) is assumed to be available and
may be designated as an alternate
power sourcefs) provided the applicable
requirements are met, At multi-unit

sites, inati
i tes, where the combination of

(b),
,80(a)

emergency ac power sources exceeds
the minimum redundancy requirements
for safe shutdown (non-DBA) of all

units, the remaining emergency ac

power sources may be used as alternate
d¢ power sources provided they meet
Ihg applicable requirements. If these
triteria are not met, station blackout
tust be assumed on all the units.

§508 [Amended)

3.In §50.8, paragraph (b), insert the
section number 50,63 in numerical order
inthe list of section numbers.

4 A new § 50.63 is added to read as
follows:

i50.63 Loss of sl alternating current
power,

(8) Requirements. (1) Each light-

meelsg
T\yater-cooled nuclear power plant

ht‘fnsed to operate must be able to
withstand for a specified duration and

recover from a station blackout as
defined in § 50.2. The specified station
blackout duration shall be based on the
following factors:

(i) The redundancy of the onsite
emergency ac power sources;

(ii) The reliability of the onsite
emergency ac power Sources:

(iii) The expected frequency of loss of
offsite power; and

(iv) The probable time needed to
restore offsite power.

{2) The reactor core and associated
coolant, control, and protection systems,
including station batteries and any other
necessary support systems, must
provide sufficient capacity and
capability to ensure that the core is
cooled and appropriate containment
integrity is maintained in the event of a
station blackout for the specified
duration. The capability for coping with
a station blackout of specified duration
shall be determined by an appropriate
coping analysis. Utilities are expected to
have the baseline assumptions,
analyses, and related information used
in their coping evaluations available for
NRC review.

(b) Limitation of scope. Pearagraph (c)
of this'section does not apply to those
plants licensed to operate prior to July
21, 1988, if the capability to withstand
station blackout was specifically
addressed in the operating license
proceeding and was explicitly approved
by the NRC.

(¢} Implementation.—(1) Information
Submittal. For each light-water-cooled
nuclear power plant licensed to cperate
on or before July 21, 1988, the licensee
shall submit the information defined
below to the Director of the Office of
Nuclear Reactor Regulation by Apri/ 17,
1989. For each light-water-cooled
nuclear power plant licensed to operate
after the effective date of this
amendment, the licensee shall submit
the information defined below to the
Director by 270 days after the date of
license issuance.

(i) A proposed station blackout
duration to be used in determining
compliance with paragraph (a) of this
section, including a justification for the
selection based on the four factors
identified in paragraph (a) of this
section;

(ii) A description of the procedures
that will be implemented for station
blackout events for the duration
determined in paragraph (c}{1){i) of this
section and for recovery therefrom; and

(iii) A list of modifications to
equipment and associated procedures, if
any, necessary to meet the requirements
of paragraph (a) of this section, for the
specified station blackout duration
determined in paragraph (c)(1)(i) of this

section, and a proposed schedule for
implementing the stated modifications.

(2) Alternate ac source: The alternate
ac power source(s), as defined in § 50.2,
will constitute acceptable capability to
withstand station blackeut provided an
analysis is performed which
demonstrates that the plant has this
capability from onset of the station
blackout until the alternate ac source(s)
and required shutdown equipment are
started and lined up to operate. The time
required for startup and alignment of the
alternate ac power source(s) and this
equipment shall be demonstrated by
test. Alternate ac source(s) serving a
multiple unit site where onsite
emergency ac sgurces are not shared
between units must have, as a minimum,
the capacity and capability for coping
with a station blackout in any of the
units. At sites where onsite emergency
ac sources are shared between units, the
alternate ac source(s) must have the
capacity and capability as required to
ensure that all units can be brought to
and maintained in safe shutdown (non-
DBA) as defined in § 50.2. If the
alternate ac source(s) meets the above
requirements and can be demonstrated
by test to be available to power the
shutdown buses within 10 minutes of the
onset of station blackout, then no coping
analysis is required,

(3) Regulatory Assessment: After
consideration of the information
submitted in accordance with paragraph
(c){1) of this section, the Director, Office
of Nuclear Reactor Regulation, will
notify the licensee of the Director's
cenclusions regarding the adequacy of
the proposed specified station blackout
duration, the:proposed equipment
modifications and procedures, and the
proposed schedule for implementing the
procedures and modificaticns for

_compliance with paragraph (a) this

section.

(4) Implementation Schedule: For each
light-water-cooled nuclear power plant
licensed to cperate on or before June 21,
1988, the licensee shall, within 30 days
of the notification provided in
accordance with paragraph (c)(3) of this
section, submit to the Director of the
Office of Nuclear Reactor Regulation a
schedule commitment for implementing
any equipment and associated
procedure modifications necessary to
meet the requirements of paragraph (a)
of this section. This submittal must
include an explanation of the schedule
and a justification if the schedule does
not provide for completion of the
modifications within two years of the
notification provided in accordance with
paragraph (c)(3) of this section. A final
schedule for implementing modifications
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necessary to comply with the
requirements of paragraph (a) of this
section will be established by the NRC
staff in consultation and coordination
with the affected licensee.

Dated at Rockville, Maryland, this 13th day
of june 1988.

For the Nuclear Regulatory Commission.
Samuel j. Chilk,
Secretary of the Commission.

Backfit Analysis

Analysis and Determination That the
Rulemaking To Amend 10 CFR Part 50
Concerning Station Blackout Complies
With the Backfit Rule 10 CFR 50.109

The Commission's existing regulations
establish requirements for the design
and testing of onsite and offsite
electrical power systems (10 CFR Part
50, Appendix A, General Design Criteria
17 and 18). However, as operating
experience has accumulafed, the
concern has arisen regarding the
reliability of both the offsite and onsite
emergency ac power systems. These
systems provide power for various
safety systems, including reactor core
decay heat removal and containment
heat removal, which are essential for
preserving the integrity of the reactor
core and the containment building,
respectively. In numerous instances
emergency diesel generators have failed
to start and run during tests conducted
at operating plants. In addition, a
number of operating plants have
experienced a total loss of offsite
electric power, and more such
occurrences are expected. Existing
regulations do not require explicitly that
nuclear power plants be designed to
withstand the loss of all ac power for
any specified period.

This issue has been studied by the
staff as part of Unresolved Safety Issue
(USI) A—44, “‘Station Blackout.” Both
deterministic and probabilistic analyses
were performed to determine the timing
and consequences of various accident
sequences and to identify the dominant
factors affecting the likelihood of core
melt accidents from station blackout.
Although operational experience shows
that the risk to public health and safety
is not undue, these studies, which have
evaluated plant design features and site-
dependent factors in detail, show that
blackout can be a significant contributor
to the overall residual risk.
Consequently, the Commission is
amending its regulations to require that
plants be capable of withstanding a
total loss of ac power for a specified
duration and to maintain reactor core
cooling during that period.

An analysis of the benefits and costs
of implementing the station blackaut

rule is presented in NUREG-1109,
“Regulatory/Backfit Analysis for the
Resolution of Unresolved Safety Issue
A-44, Station Blackout. The estimated
benefit from implementing the station
blackout rule is a reduction in the
frequency of core damage per reactor-
year due to station blackout and the
associated risk of offsite radicactive
releases. The risk reduction for 100
operating reactors is estimated to be
145,000 person-rem and supports the
Commission's conclusion that § 50.63
provides a substantial improvement in
the level of public health and safety
protection.

The cost for licensees to comply with
the rule would vary depending on the
existing capability of each plant to cope
with a station blackout, as well s the
specified station blackout duration for
that plant. The costs would be primarily
for licensees (1) to assess the plant's
capability to cope with a station
blackeut, (2) to develop procedures, (3)
to improve diesel generator reliability if
the reliability falls below certain levels,
and (4) to retrofit plants with additional
components or systems, as necessary, to
meet the requirements.

The estimated total cost for 100
operating reactors to comply with the
resolution of USI A-44 is about $60
million. The average cost per reactor
would he around $600,000, ranging from
$350.000, if only a station blackout
assessment and procedures and training
are necessary, to a maximum of about
$4 million if substantial modifications
are needed, including requalification of
a diesel generator.,

The overall value-impact ratio, not
including acecident avoidance costs, is
about 2,400 person-rem averted per
million dollars. If the net cost, which
includes the cost savings from accident
avoidance (i.e., cleanup and repair of
onsite damages and replacement power
following an accident), were used, the
overall value-impact ratio would
improve significantly to about 6,100
person-rem averted per million dollars.
These values, which exceed the $1,000/
person-rem interim guidance provided
by the Commission, support proceeding
with the implementation of § 50.63.

The preceding quantitative value-
impact analysis was one of the factors
considered in evaluating the rule, but
other factors also played a part in the
decision-making process. Probabilistic
risk assessment (PRA) studies’
performed for this USL as well as some
plant-specific PRAs, have shown that
station blackout can be a significant
contributor to core melt frequency, and,
with consideration of containment
failure, station blackout events can
represent an important contributor to

reactor risk. In general, active systems
required for containment heat removal
are unavilable during station blackout,
Therefore, the offsite risk is higher from
a core melt resulting from a station
blackout than it is from many other
accident scenarios,

Although there are licensing
requirements and guidance directed at
providing reliable offsite and onsite ac
power, experience has shown that there
are practical limitations in ensuring the
reliability of offsite and onsite
emergency ac power systems. Potential
vulnerabilities to common cause failures
associated with design, operational, and
environmentel factors can affect ac
power system reliability. For example, if
potential common cause failures of
emergency diesel generators exist (e.g.,
in service-water or dc power support
systems), then the estimated core
damage frequency from station blackout
events can increase significantly. Also,
even though recent data indicate that
the average emergency diesel generztor
reliability has improved slightly since
1976, these data also show that diesel
generator failure rates during unplanned
demand (e.g., following a loss of offsite
power) were higher than that during
surveillance tests.

The estimated frequency of core
damage from station blackout events is
directly proportional to the frequency of
the initiating event. Estimates of station
blackout frequencies for this USI were
based on actual operational experience
with credit given for trends showing a
reduction in the frequency of losses of
offsite power resulting from plant-
centered events, This is assumed to be a
realistic indicator of future performance.
An argument can be made that the
future performance will be better than
the past. For example, when problems
with the offsite power grid arise, they
are fixed and, therefore, grid reliability
should improve. On the other hand, grid
power failures may become more
frequent because fewer plants are being
built, and more power is being
transmitted among regions, thus placing
greater stress on transmission lines.

The factors discussed above support
the determination that additional
defense-in-depth provided by the ability
of plant to cope with station blackout
for a specific duration would provide
substantial increase in the overall
protection of the public health and
safety, and the direct and indirect costs
of implementation are justified in view
of this increased protection. The
Commission hag considered how this
backfit should be prioritized and
scheduled.in light of other regulatory
activities ongoing at operating nuclear
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power plants. Station blackout warrants
a high proiority ranking based on both
its status as an “unresolved safety
issue” and the results and conclusions
reached in resolving this issue. As noted
in the implementation section of the rule
(§50.63(c)(4)), the schedule for
equipment modification (if needed to
meet the requirements of the rule) shall
be established by the NRC staff in
consulation and coordination with the
licensee. Modifications that cannot be
schedule for completion within two
years after NRC accepts the licensee’s
specified station blackout duration must
be justified by the licensee. The NRC
relains the authority to determine the
schedules for modifications.

In addition, some foreign countries,
including France, Britian, Sweden,
Germany and Belgium, have taken steps
to reduce the risk from station blackout
events. These steps include adding
design features to enhance the

capability of the plant to cope with a
station blackout for a substantial period
of time and/or adding redundant and
diverge emergency ac power sources.

Analysis of §50.109{c) Factors

1. Statement of the specific objectives
that the backfit is designed to achieve.

The NRC staff has completed a review
and evaluation of information developed
since 1980 on Unresolved Safety Issue
(USI) A—44, Station Blackout. As a result
of these efforts, the NRC is amending 10
CFR Part 50 by adding a new § 50.63,
"Station Blackout."”

The objective of the station blackout
rule is to reduce the risk of severe
dccidents associated with station
blackout. Specifically, the rule requires
all light-water-cooled nuclear power
plants to be able to cope with a station
blackout for a specified duration and to
have procedures and training for such

inevent. A regulatory guide, to be
issued along with the rule, provides an
acceptable method to determine the
station blackout duration for each plant.
e duration is to be determined for
each plant based on a comparison of the
individual plant design with factors that
have been identified as the main
tontributors to risk of core melt
esulting from station blackout. These
lactors are (1) the redundancy of onsite
fnergency ac power sources, (2) the
eliability of onsite emergency ac power
ources, (3) the frequency of loss of
pifsite power, and (4) the probable time
teded to restore offsite power.
% General description of the activity

required by the licensee or applicant in
order to complete the backfit.

In order to comply with the resolution
of USI A—44, licensees will be required
to—

* Maintain the reliability of onsite
emergency ac power sources at or above
specified acceptable reliability levels.

* Develop procedures and training to
restore ac power using nearby power
sources if the emergency ac power
system and the normal offsite power
sources are unavilable.

* Determine the duration that the
plant should be able to withstand a
station blackout based on the factors
specified in § 50.63, “Station Blackout,”
and Regulatory Guide 1.155, “'Station
Blackout.”

* If available, an alternate ac power
source that meets specific criteria for
independence and capacity can be used
to cope with a station blackout.

* Evaluate the plant's actual
capability to withstand and recover
from a station blackout. This evaluation
includes:

—Verifying the adeguancy of station
battery power, condensate storage
tank capacity, and plant/in&trument
air for the station blackout duration.

—Verifying the operability of equipment
needed to operate during a station
blackout and the recovery from the
blackout for environmental conditions
associated with total loss of ac power
{i.e., loss of heating, ventilation, and
air conditioning).

* Depending on the plant's existing
capability to cope with a station
blackout, licensees may or may not need
to backfit hardware modifications (e.g.,
adding battery capacity) to comply with
the rule. (See item 8 of this analysis for
additional discussion.) Licensees will be
required to have procedures and training
to cope with and recover from a station
blackout.

3. Potential change in the risk to the
public from the accidental offsite release
of radioactive material.

Implementation of the station
blackout rule will result in an estimated
total risk reduction to the public ranging
from 65,000 to 215,000 person-rem with a
best estimate of about 145,000 person-
rem.

4. Potential impact on radiclogical
exposure of facility employees.

For 100 operating reactors, the
estimated total reduction in
occupational exposure resulting from
reduced core damage frequencies and
associated postaccident cleanup and
repair activities is 1,500 person-rem. No

significant increase in occupational
exposure is expected from operation
and maintenance activities associated
with the rule. Equipment additions and
modifications contemplated do not
require work in and around the reactor
coolant system and therefore are not
expected to resulit in significant
radiation exposure.

5. Installation and continuing costs
associated with the backfit, including
the cost of facility downtime or the cost
of construction delay.

For 100 operating reactors, the total
estimated cost associated with the
station blackout rule ranges from $42 to
$94 million with a best estimate of $60
million. This estimate breaks down as
follows:

Esti- | Estimated total cost

mated (miilion doliars)
Activity b"‘e“f";,

reac- | Best | High | Low

tors

Assess plant's
capability to cope
with station
blackout ......cerereinn

Develop procedures
and training.............s

Improve diesel
generator
reliabiity .. i ivneans 10 25 4 1.5

Requalify diesel
generator ...

Install hardware to
increase plant
capability to cope
with station
DIACKOUL ..c.vcaesmnccens 27| 17 24| 13

Totals 60 94 | 42

100 | 25 40 | 20
100 | 10 15 S

6. The potential safety impact of
changes in plant or operational
complexity, including the relationship to
proposed and existing regulatory
requirements.

The rule requiring plants to be able to
cope with a station blackout should not
add to plant or operational complexity.
The station blackout rule is closely
related to several NRC generic programs
and proposed and existing regulatory
requirements as the following discussion
indicates. '

Generic Issue B-56, Diesel Generator
Reliability

The resolution of USI A-44 includes a
regulatory guide on station blackout that
specifies the following guidance on
diesel generator reliability (Regulatory
Guide 1.155, Sections Cl.1. and C.1.2):

The minimum emergency diesel generator
(EDG]) reliability should be targeted at 0.95
per demand for each EDG for plants in
emergency ac Groups A, B, and C and at
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0.975 per demand for each EDG for plants in
emergency ac Group D {see Table 2). These
reliability levels will be considered minimum
target reliabilities and each plant should have
an EDG reliability program containing the
principal elements, or their equivalent,
outlined in Regulatory Position 1.2. Plants
that select a target EDG reliability of 0.975
will uge the higher level as the target in their
EDG reliability programs.

The reliable operation of onsite emergency
ac power sources should be ensured by a
reliability program designed to maintain and
monitor the reliability level of sach power
source over time for assurance that the
selected reliability levels ara being achieved.
An EDG reliability program would typically
be composed of the following elemants or
activities (or their equivalent):

1. Individual EDG reliability target levels
consistent with the plant category and coping
duration selected from Table 2.

2. Surveillance testing and reliability
monitoring programs designed to track EDG
performance and to support maintenance
activities,

3. A maintenance program that ensures
that the target EDG reliability is being
achieved and that provides a capability for
failure analysis and root-cause
investigations.

4. An information and data collection
system that services the elements of the
reliability program and that monitors
achieved EDG reliability levels against target
values.

5. Identified responsibilities for the major
program elements and a management
oversight program for reviewing reliability
levels being achieved and ensuring that the
program is functioning properly.

The resolution of B-56 will provide
specific guidance for use by the staff or
industry to review the adequacy of
diesel generator reliability programs
consistent with the resolution of USI A-
44,

Generie Issue 23, Reactor Coolant Pump
Seal Failures

Reactor coolant pump {RCP) seal
integrity is necessary for maintaining
primary system inventory during station
blackeut conditions. The estimates of
core damage frequency for station
blackout events for USI A—44 assumed
that RCP seals would leak at a rate of 20
gallons per minute. Results of analyses
performed for GI 23 will provide the
information necessary to estimate RCP
seal behavior during a station blackout.
The industry coping analysis guidelines
(NUMARC-8700) recognize the
possibility of leakages exceeding an
assumed 25 gpm per pump and
incorporate the need to reevaluate the
plant-specific coping analysis if the
lrc::o%uh’on of GI 23 identifies higher
evels.

USI A—45, Shutdown Decay Heat
Removal Requirements

The overall objective of USI A-45 is to
evaluate the adequacy of current
licensing design requirements to ensure
that the nuclear power plants do not
pose an unacceptable risk as a result of
failure to remove shutdown decay heat,
The study includes an assessment of
alternative means of shutdown decay
heat removal and of diverse "dedicated”
systems for this purpose. Results will
include proposed recommendations
regarding the desirability of, and
possible design requirements for,
improvements in existing systems or an
alternative dedicated decay heat
removal method.

The USI A-44 concern for maintaining
adequate core cooling under station
blackout conditions can be considered a
subset of the overall A—45 issue.

. However, there are significant

differences in scope between these two
issues. USI A—44 deals with the
probability of loss of ac power, the
capability to remove decay heat using
systems that do not require ac power,
and the ability to restore ac power in a
timely manaer. USI A-45 deals with the
overall reliability of the decay heat
removal function in terms of response to
transients, small-break loss-of-coolant
accidents, and special emergencies such
as fires, floods, seismic events, and
sabotage.

Although the recommendations that
might result from the resolution of USI
A-45 are not yet final, some could affect
the station blackout capability, while
others would not. Recommendations
that invoive a new or improved decay
heat remeval system that is ac power
dependent but that does not include its
own dedicated ac power supply would
have no effect on USI A-44.
Recommendations that involve an '
additional ac-independent decay heat
removal system would have a very
modest effect on USI A—44.
Recommendations that involve an
additional decay heat removal system
with its own ac power supply would
have a significant effect on USI A-44.
Such a new additional system would
receive the appropriate credit within the
USI A-44 resolution by either changing
the emergency ac power configuration
group or providing the ability to cope
with a station blackout for an extended
period of time. Well before plant
modifications, if any, will be
implemented to comply with the station
blackout rule, it is anticipated that the
proposed techncial resolution of USI A-
45 will be published for public comment.
Those plants needing hardware
modifications for station blackout could

be reevaluated before any actual
modifications are made so that any
contemplated design changes resulting
from the resclution of USI A-45 can be
considered at the same time.

Generic Issue A-30, Adequacy of
Safety-Related DC Power Supply

The analysis performed for USI A-44
assumed that a high level of dc power
system reliability would be maintained
so that (1) dec power system failures
would not be a significant contributor to
losses of all ac power and (2} should a
station blackout cccur, the probability of
immediate de power system failure
would be low. Whereas Generic Issue
A-30 focuses on enhancing battery
reliability, the resolution of USI A~44 is
aimed at ensuring adequate station
battery capacity in the event of a station
blackout of a specified duration.
Therefore, these two issues are
consisient and compatible.

Fire Protection Program

Section 50.48 of 10 CFR Part 50 staies
that each operating nuclear power plant
must have a fire protection plan that
satisfies GDC 3. The fire protection
features required to satisfy GDC 3 are
specified in Appendix R to 10 CFR Pait
50. They include certain provisions
regarding alternative and dedicated
shutdown capability. To meet these
provisions, some licensees have added,
or plan to add, improved capability to
restore power from offsite sources or
onsite diesels for the shutdown system.
A few plants have installed a safe
shutdown facility for fire protection tha!
includes a charging pump powered by
its own independent ac power source, In
the event of a station blackout, this
system can provide makeup capability
to the primary coolant system as well a3
reactor coolant pump seal cooling. This
could be a significant benefit in terms of
enhancing the ability of a plant to cope
with a station blackout. Plants that have
added equipment to achieve alternate
safe shutdown in order to meet
Appendix R requirements could take
credit for that equipment, if available,
for coping with a station blackout event,

7. The estimated resource burden on the
NRC associated with the backfit and the
availability of such resources.

The estimated total cost for NRC
review of industry submittals required
by the station blackout rule is $1.5
million based on submittals for 100
reactors and an estimated average of

75 person-hours per reactor.
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8. The potential impact of differences in
facility type, design, or age on the
relevancy and practicality of the backfit.

The station blackout rule applies to all
pressurized water reactors and boiling
waler reactors. However, in determining
an acceptable station blackout coping
capability for each plant, differences in
plant characteristics relating to ac

power reliability (e.g., number of
emergency diesel generators, the
reliability of the offsite and onsite
emergency ac power systems) could
result in different acceptable coping
capabilities. For example, plants with an
already low risk from station blackout
because of multiple, highly reliable ac
power sources are required to withstand
a station blackout for a relatively short
period of time; and few, if any,

hardware backfits would be required as
a result of the rule. Plants with currently
higher risk from station blackout are
required to withstand somewhat longer
duration blackouts; and, depending on
their existing capability, may need some
modifications to achieve the longer
station blackout capability.

9. Whether the backfit is interim or final

and, if interim, the justification for

imposing the backfit on an interim basis.
The station blackout rule is the final

resolution of USI A—44; it is not an

interim measure.

[FR Doc. 88-13651 Filed 6-20-88; 8:45 am|

BILLING CODE 7590-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

>, fn

ty

] as
his
s of
.p:}
jave
e

ent.

the
| the

ad

IDocket No. 80-CE-04-AD; Amdt. 39-5961]

Airworthiness Directives; Cessna
Models T210M, T210N and P210N
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule, rescission.

SUMMARY: This amendment rescinds
Airworthiness Directive {AD) 80-04-09,
Amendment 39-3697, applicable to
Cessna Models T210M, T210N and
FZ10N airplanes. Subsequent to the
Issuance of AD 80-04-09 the FAA
completed a detailed review and
analysis of the service history of these
éiiplanes and has determined that the
ictions required by that AD do not

fovide an increase in protection

8ainst fuel vapor problems. This action
Will delete the necessity of installing an
sulated fuel hose on these airplanes,

and eliminate an unnecessary burden on
the public.

EFFECTIVE DATE: June 30, 1988.

ADDRESSES: Information pertaining to
this action may be examined at the
Rules Docket, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
Mr. Paul O. Pendleton, Aerospace
Engineer, Wichita Aircraft Certification
Office, ACE-140W, FAA, 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946-4427.

SUPPLEMENTARY INFORMATION:
Airworthiness Directive AD 80-04-09
(Amendment 39-3697) (45 FR 8950;
February 11, 1980), effective February
16, 1980, requires installation of an
insulated fuel hose in accordance with
Cessna Single Engine Customer Care
Service Information Letter SE79-60 on
certain Cessna Models T210M, T210N
and P210N airplanes.

The FAA has now determined that
installation of the insulated fuel hose in
accordance with AD 80-04-09 does not
provide an increase in protection
against fuel vapor problems associated
with these airplanes. AD 79-15-01,
which required a placard dealing with
fuel flow fluctuations, has been
determined to be most effective in
addressing the fuel vapor problem
which has not been reported with any
regularity over the past several years.
Therefore, the FAA is rescinding AD 80-
04-09.

This action permits those airplanes
previously modified in accordance with
AD 80-04-09 to either operate with the
insulated fuel hose or return to the
original configuration. This action also
permits those airplanes affected by AD
80-04-09 but not currently in compliance
with this AD to remain in the original
configuration.

This rescission will not result in any
increase in cost to the private sector and
will remove an unnecessary burden on
the public. Therefore, it is found that
notice and public procedure hereon are
impractical and contrary to the public
interest, and good cause exists for
making this amendment effective in less
than 30 days.

The regulations set forth in this
amendment are promulgated pursuant to
authority in the Federal Aviation Act of
1958, as amended (49 U.S.C. 1301, et
seq.), which statute is construed to
preempt State law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulation does not have
federalism implications warranting the

preparation of a Federalism
Assessment.

The FAA has determined that this
regulation is not major under section 8
of Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to relieve an
unnecessary burden on the public. If this
action is subsequently determined to
involve a significant regulation, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the Rules
Docket under the caption “ADDRESSES”
at the location identified.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 87449,
January 12, 1983); and 14 CFR 11.89.

2. By rescinding AD 80-04-09;
Amendment 39-3697.

This amendment becomes effective on June
30, 1988.

Issued in Kansas City, Missouri, on June 15,
1988.

Paul K. Bohr,

Director, Central Region.

[FR Doc. 88-13969 Filed 6-20-88; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 88-AS0-3)

Amendment to Control Zone;
Jacksonville, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment changes the
published hours during which the
control zone is effective. This action
extends the effective hours to include
periods of increased instrument flight
activity at the MCAS New River
(McCutcheon) Airport.
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EFFECTIVE DATE: 0901 u.t.c., August 25,
1988.

FOR FURTHER INFORMATION CONTACT:
James G. Walters, Airspace Section,
Airspace and Procedures Branch, Air
Traffic Division, Federal Aviation
Administration, P.O. Box 20636, Atlanta,
Georgia 30320; telephone: (404) 763-7646.

SUPPLEMENTARY INFORMATION:
History

On March 28, 1988, the FAA proposed
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to amend
the Jacksonville, NC, control zone (53 FR
9948). This action will extend the current
effective hours for the control zone to
accommodate increased flight activity at
the MCAS New River (McCutcheon)
Airport. Interested parties were invited
to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Section 71.171 of Part 71
of the Federal Aviation Regulations was
republished in FAA Handbook 7400.6D
dated January 4, 1988.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations extends
the effective hours of the Jacksonville,
NC, to include periods of increased
flight activity at the MCAS New River
{(McCutcheon) Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a "major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Control zone.
Adoption of the Amendment

Accordingly, pursuant to the authority
uelegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
E.O. 10854; 49 U.S.C. 106(g) (ReVised Pub. L.
97-449, Janurary 12, 1983); 14 CFR 11.69.

§71.171 [Amended]
2. § 71.171 is amended as follows:

Jacksonville, NC [Amended]

By deleting the last sentence which begins
with the words, '“This control zone is
effective from 0700 hours, * * * " and by
adding the following sentence to the end of
the description: “This control zone is
effective from 0700-2300 hours, local time,
Monday through Friday; 0900-1500 hours,
local time, Saturday; 1500-1900 hours, local
time, Sunday, and closed on holidays."

Issued in East Point, Georgia, on June 8,
1968.

William D. Wood,

Acting Manager, Air Traffic Division,
Southern Region.

|FR Doc. 88-13857 Filed 6-20-88; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 88-ACE-05]

Alteration of Transition Area; Milford,
1A

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTION: Final rule.

SUMMARY: The nature of this federal
action is to alter the 700-foot transition
area at Milford, Iowa, to provide
additional controlled airspace for
aircraft executing a new approach
procedure to the Fuller Municipal
Airport utilizing the Spencer VOR/DME
as a navigational aid. The intended
effect of this action is to ensure
segregation of aircraft using the new
approach procedure under Instrument
Flight Rules (IFR) and other aircraft
operating under Visual Flight Rules
(VFR).

EFFECTIVE DATE: 0901 u.t.c., October 20,
1988.

FOR FURTHER INFORMATION CONTACT:
Lewis G. Earp, Airspace Specialist,
Traffic Management and Airspace
Branch, Air Traffic Division, ACE-540,
FAA, Central Region, 801 East 12th
Street, Kansas City, Missouri 64106,
Telephone (816) 426-3408.
SUPPLEMENTARY INFORMATION: To
enhance airport usage, an additional
instrument approach procedure is being
developed for the Fuller Municipal

L e
Airport; Milford, lowa, utilizing the el
Spencer VOR/DME as a navigational JPAR
aid. The establishment of this AR\
instrument approach procedure, based JCON
on this navigational aid, entails REP:
alteration of the transition area at Fulle

Milford, lowa, at or above 700 feet
above the ground within which aircraft
are provided air traffic control service.
The intended effect of this action is to
ensure segregation of aircraft using the
new approach procedure under
Instrument Flight Rules (IFR) and other
aircraft operating under Visual Rules
(VFR).

Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6D, dated January 4,
1988.

Discussion of Comments

On page 12947 of the Federal Register !
dated April 20, 1988 (53 FR 12947), the

FAA published a Notice of Proposed | *"
Rulemaking which would amend Thi
§ 71.181 of Part 71 of the Federal D901 ¢
Aviation Regulations so as to alter the | (550
transition area at Milford, lowa. 988.
Interested persons were invited to [laren
participate in this rulemaking Manag
proceeding by submitting written FR Dc
comments on the proposal to the FAA. k.
No objections were received as aresult §
of the Notice of Proposed Rulemaking.

The FAA has determined that this  J4CF
regulation only involves an established |
body of technical regulations for which JArsp:
frequent and routine amendments are o4

necessary to keep them operationally
current, It, therefore—{1) is not a "major
rule” under Executive Order 12291; (2] s
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034;

February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matlefg
that will only affect air traffic
procedures and air navigation, it is
certified that this rule will not have a

-significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the FAR (14
CFR Part 71) is amended as follows:
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PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND

ed
“¢ |REPORTING POINTS
Fuller Municipal Airport, Milford, lowa
{Amended)]
aft | 1. The authority citation of Part 71
Ce. ontinues to read as follows:
. | Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
€ 20, 10854: 49 U.S.C. 106(g) (Revised Pub. L.
" 7-449, January 12, 1983); 14 CFR 11.69.
her
3 71.181 [Amended]
2, By amending § 71.181 as follows:
derfa ilford, Towa [Revised]
edin That airspace extending upward from 700
1. above the surface within a five (5) mile
adius of the Fuller Municipal Airport (Lat.
3'19'17"W., Long. 95°09°29"W.) and within
75 miles each side of the 190° bearing from
ister e Fuller Municipal Airport entending from
Ihr* he five (5) mile radius to 5.5 miles south of
d " Bhe airport.
This amendment becomes effective at
p901 u.l.c., October 20, 1988.
the | Issued in Kansas City, Missouri, on June 9,

088,

[larence E. Newbern,

Manager, Air Trafftc Division.

'R Doc. 88-13862 Filed 8-20-88; 8:45 am|
AA. ILLING CODE 4910-13-M

5 F4 CFR Parts 71 and 73

Airspace Docket No. 87-ASW-65]

ire. Establishment of Restricted Area R-
115; Deming, NM

UMMARY: This action establishes

not
v estricted Area R-5115 located near
ctis peming, NM. The new restricted area
mattefiovides airspace for the United States
ustoms Service to deploy a tethered
: alloon carrying a radar surveillance
>a  ['8tem. This action is required to enable
urveillance of flight activity near the
" uthern border of the United States.
z art 71 is amended to include R-5115 in
4 ¢ continental control area.
gcnve DATE: 0501 u.t.c., August 25,
8 R FURTHER INFORMATION CONTACT:
4l Gallant, Airspace Branch (ATO-
40), Airspace-Rules and Aeronautical
horityf'O'mation Division, Air Traffic
R (14 gPerations Service, Federal Aviation

dministration, 800 Independence

‘;enue SW., Washington, DC 20591;

£H

SUFPLEMENTARY INFORMATION:
History

On March 8, 1988, the FAA proposed
to amend Parts 71 and 73 of the Federal
Avization Regulations (14 CFR Part 71
and 73) to establish Restricted Area R-
5115 near Deming, NM, in order to
provide airspace to contain an aerostat
balloon for the Customs Service (53 FR
7377). Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
The Aircraft Owners and Pilots
Association (AOPA] responded in
support of the proposal, but
recommended that the balloon not be
raised until R-5115 is depicted on
appropriate aeronautical charts and the
balloon tether is cutfitted with strobe
lights. R-5115 will be depicted on the
41st edition of the El Paso Sectional
Aeronautical Chart, The area will be
shown on the overlapping Albuquerque
Sectional Aeronautical Chart starting
with the November 17, 1988, edition.
During the interim period between
August 25 and November 17, 1988, R-
5115 will also be advertised through a
graphic naotice in Section 2 of the Class
I Notices to Airmen. Regarding lighting
of the balloon tether, operators, under
§ 101.11 of the Federal Aviation
Regulations, are not required to mark or
light mooring lines when the balloon is
operated within a restricted area. FAA
has, however, forwarded AOPA’s
concerns to the Customs Service for
consideration. Except for editorial
changes, these amendments are the
same as thuse proposed in the notice.
Sections 71-151 and 73.51 of Parts 71
and 73 of the Federal Aviation
Regulations wer republished in
Handbook 7400.6D dated January 4,
1988.

The Rule

These amendments to Parts 71 and 73
of the Federal Aviation Regulations
establish Resiricted Area R-5115, near
Deming, NM to contain a U.S. Customs
Service operated aerostat balloon
system; and amend the Continental
Control Area to include R-5115.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a

regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Parts 71 and
73

Aviation safety, Restricted areas,
Continental control area.

Adoption of the Amendments

Accordingly, pursuant to the authority
delegated to me, Parts 71 and 73 of the
Federal Aviation Regulations (14 CFR
Parts 71 and 73) are amended, as
follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:
Authority: 49 U.S.C. 1348(a), 1354{a), 1510;

E.O. 10854; 49 U.S.C. 106(g) (Revised Pub. L.
97-449, january 12, 1983); 14 CFR 11.69.

§71.151 [Amended]
2. § 71.151 is amended as follows:

R-5115, Deming, NM  [New]
PART 73—SPECIAL USE AIRSPACE

3. The authority citation for Part 73
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510,
1522; E.O. 10854; 49 U.S.C. 108(g) (Revised
Pub. L. 97-449, January 12, 1983); 14 CFR
11.69.

§73.51 [Amended]

4. § 73.51 is amended as follows:
R-5115, Deming, NM  [New]

Boundaries. A 2-mile radius centered at lat.
32°01'07"N., long. 107°51'52"W.,

Designated altitudes. Surface to 15,000 feet
MSL.

Time of designation. Continuous.

Controlling agency. FAA, Albuquerque
ARTCC.

Using agency. United States Customs
Service.

Issued in Washington, DC, on June 13, 1988.
Temple H. Johnson,
Manager, Airspace-Rules and Aeronautical
Information Division.
[FR Doc. 88-13859 Filed 6-20-88; 8:45 am]
BILLING CODE ¢910-13-M
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14 CFR Part 73
[Airspace Docket No. 87-ANM-18]
Change Time of Designation for

Restricted Areas R-5701 and R-5706;
Boardman, OR

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Final rule,

SUMMARY: This action reduces the time
of designation for Restricted Areas R-
5701 and R-5706, Boardman, OR, from
“continuous” to more specific times. A
review of annual utilization reports for
these areas indicated that a continuous
designation was no longer warranted.

EFFECTIVE DATE: 0901 u.t.c.,, August 25,
1988.

FOR FURTHER INFORMATION CONTACT:
Paul Gallant, Airspace Branch (ATO-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic
Operations Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-9253.

The Rule

This amendment to Part 73 of the
Federal Aviation Regulations reduces
the time of designation for Restricted
Areas R-5701 and R-5706, Boardman,
OR, to specific hours which more
accurately represent actual area usage.
A review of the use of these areas
determined that the continuous use
designation was not warranted based on
current and near-term projected
utilization. Although retention of the
continuous use designation is not
justified at the present time, the U.S.
Navy indicated that future increased
requirements for R-5701 and R-5706 are
certain and that a return to continuous
use will eventually be necessary to
support emerging requirements. When
user needs again warrant continuous
use, such action will be requested
through the regulatory process. I find
that notice and public procedure under 5
U.S.C. 553(b) are unnecessary because
this action is a minor technical
amendment in which the public would
not be particularly interested. Section
73.57 of Part 73 of the Federal Aviation
Regulations was republished in
Handbook 7400.6D dated January 4,
1988,

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a "major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT

Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 73
Aviation safety, Restricted areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 73 of the Federal
Aviation Regulations (14 CFR Part 73) is
amended, as follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for Part 73
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510,
1522; E.O. 10854; 49 U.S.C. 106(g) (Revised
Pub. L. 87-449, January 12, 1983); 14 CFR
11.69.

§73.57 [Amended]

2. Section 73.57 is amended as follows:

R-5701, Boardman, OR [Amended]

By removing the current time of
designation and substituting the
following:

Time of designation. 0700-0200 Monday-
Friday; 0800-1800 Saturday and Sunday;
other times by NOTAM 6 hours in advance.
R-5706, Boardman, OR [Amended)

By removing the current time of
designation and substituting the
following:

Time of designation. 0700-0200 Monday~

Friday; 0800-1800 Saturday and Sunday;
other times by NOTAM 86 hours in advance.

Issued in Washington, DC, on June 13, 1988,
Temple H. Johnson,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 88-13860 Filed 6-20-88; 8:45 am)
BILLING CODE 4910-13-M

- amendment reflects those

14 CFR Part 95
[Docket No. 25633; Amdt. No. 344]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rule)

— )

altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. These regulatory
actions are needed because of changes
occurring in the National Airspace
System. These changes are designed to

provide for the safe and efficient use of} ¢

the navigable airspace under instrumen
conditions in the affected areas.

EFFECTIVE DATE: June 30, 1988.

FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures
Standards Branch (AFS-230), Air
Transportation Division, Office of Fligh
Standards, Federal Aviation
Administration, 800 Independence
Avenue, SW,, Washington, DC 20591;
telephone: (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to Part 95 of the Federal
Aviation Regulations (14 CFR Part 95)
prescribes new, amended, suspended,
revoked IFR altitudes governing the
operation of all aircraft in IFR flight ov
a specified route or any portion of that
route, as well as the changeover points
(COPs) for Federal airways, jet routes,
or direct routes as prescribed in Part 95
The specified IFR altitudes, when used
in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference.

The reasons and circumstances whicﬁ
create the need for this amendment
involve matters of flight safety,
operational efficiency in the National
Airspace System, and are related to
published aeronautical charts that are
essential to the user and provide for th*
safe and efficient use of the navigable
airspace. In addition, those various
reasons or circumstances require
making this amendment effective befo
the next scheduled charting and !
publication date of the flight informatic
to assure its timely availability to the
user. The effective date of this

considerations. In view of the close an
immediate relationship between these
regulatory changes and safety in air
commerce, I find that notice and public
procedure before adopting this
amendment is unnecessary,
impracticable, and contrary to the pub
interest and that good cause exists for
making the amendment effective in le
than 30 days. :
The FAA has determined that this
regulation only involves an establiched
body of technical regulations for which
frequent and routine amendments aré
necessary to keep them operationally
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current. It, therefore—(1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “'significant rule” under DOT
Regulatory. Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of smell entities under the
criteria of the Regulatory Fleibility Act.

List of Subjects in 14 CFR Part 95
Aircraft, Airspace.

Issued in Washington, DC. on June 10, 1988,
Robert L. Goodrich,
Director of Flight Staadards.
Adoption of the Amendment
Accordingly and pursuant to the
authority delegated to me by the

Administrator, Part 95 of the Federal
Aviation Regulations (14 CFR Part 85) is

amended as follows effective at 0901
gm.t:

PART 95— AMENDED]

1. The authority citation for Part 95
continues to read as follows:

Authority: 49 U.8.C. 1348, 1354 and 1510; 49

U.5.C. 106{g) (Revised, Pub. L. 97-449, Jantary
12, 1983); and 14 CFR 11.48({b)(2).

2. Part 95 is amended to read as
follows:
BILLING CODE 4910-13-M
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REVISIONS TO MINIMUM ENROUTE IFR ALTITUDES & CHANGEOVER POINTS

AMENDMENT 344 EFFECTIVE DATE, JUNE 30, 1988

FROM 10
§95.1007 DIRECT ROUTES-U.S.
IS ADDED TO REaD

BUFFALO, NY VORTAC U.S. CANADIAN BORDER

“1800 - MOCA

§95.1007 DIRECT ROUTES-U.S.

BAHAMA ROUTES
20 UMA

SATELUITE, FL NDB AXXEL, BF FIX
*1500 - MOCA

AXXEL, BF FIX WEST END, BF NDB
*1500 - MOCA

WEST END, BF NDB FREEPORT. BF NDB
*1500 - MOCA

IS AMENDED TO DELETE

FREEPORT, BF NDB SATELLITE, FL NDB

*1500 - MOCA
S57v IS AMENDED TO READ IN PART
FORT LAUDERDALE, FL DEKAL, FL FIX
VOR /DME
*1400 - MOCA
DEKAL, FL FIX BIMINI, BF VORTAC

§95.6010 VOR FEDERAL AIRWAY 10
IS AMENDED TO READ IN PARY

STAFF, KS FIX
FLOSS, KS FIX

HUTCHINSON, KS VORTAC
EMPORIA, KS VORTAC

§95.6011 VOR FEDERAL AIRWAY 11
IS AMENDED TO READ IN PART

RAKIN, MS FiX JACKSON, MS VORTAC

§95.6014 VOR FEDERAL AIRWAY 14
IS AMENDED TO READ IN PART

HOBART, OK VORTAC
*3500 - MRA
**2800 - MOCA
VILL ROGERS, 0K VORTAC
*3000 - MOCA

TOTES, OK FIX
*2500 - MOCA

VICHY, MO VORTAC
*2200 - MOCA

*CARFF, OK FiX

TOTES, OK FIX
TULSA, OK VORTAC

FORISTELL, MO VORTAC

MEA

*2000
*2000
*2000

*2000

2000

3100
3300

2400

*#3500

*3700
*3000
*2900

FROM 10

§95.6014 VOR FEDERAL AIRWAY 14—Continued

’
FORISTELL, MO VORTAC
*2100 - MOCA
ST LOUIS, MO VORTAC
*2000 - MOCA

ST LOUIS, MO VORTAC

VANDALIA, IL VORTAC
§95.6015 VOR FEDERAL AIRWAY 15
IS AMENDED TO READ IN PARTY

WACO, TX VORTAC
*2000 - MOCA

SCURRY, TX VORTAC
§95.6016 VOR FEDERAL AIRWAY 16
IS AMENDED TO READ IN PART

SCURRY, TX VORTAC
*2000 - MOCA

QUITMAN, TX VORTAC
§95.6020 VOR FEDERAL AIRWAY 20
IS AMENDED TO READ IN PART

MELIA, VA FIX RICHMOND, VA VORTAC

§95.6033 VOR FEDERAL AIRWAY 33
IS AMENDED YO READ IN PART-

HARCUM, VA VORTAC
FAGED, VA FIX

FAGED, VA FX
COLIN, VA FIX

§95.5038 VOR FEDERAL AIRWAY 38
IS AMENDED TO READ IN PART

RICHMOND,; VA VORTAC HARCUM, VA VORTAC

§95.6054 VOR FEDERAL AIRWAY 54
IS AMENDED VO READ IN PART

WACO, TX VORTAC
*2000 - MOCA
SCURRY, TX VORTAC
*2000 - MOCA
TEXARKANA, AR VORTAC
*4000 - MRA
"*1700 - MOCA

SCURRY, TX VORTAC
QUITMAN, TX VORTAC

*WASKO, AR FiX

§95.6066 VOR FEDERAL AIRWAY 66
IS AMENDED TO READ IN PART

MIDLAND, TX VORTAC BYPAS, TX FIX
*4400 - MOCA

*2600
*2500

*2500

*2600

2000

4000
7000

2000

*2500
2600
*+2500

*5000

|t

§95.

BYPA

HYM:

BIG SI

WATO

SAN S

AIDLAI
YPAS,
YMAN

AT00,

§95.
EGPHE

RAIN
§95.;

DUPON

§95.7

PiREVE

§95.7

jouncs
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FROM 70 MEA FROM 10 MEA
§95.6066 VOR FEDERAL AIRWAY 66— Continuved §95.6130 VOR FEDERAL AIRWAY 130
IS AMENDED TO READ IN PART
BYPAS, TX FIX HYMAN, TX FIX *6000
*4300 - MOCA BRADLEY, CT VORTAC NORWICH, CT VORTAC 5000
HYMAN, TX FIX ABILENE, TX VORTAC *7000
*4300 - MOCA
§95.6198 VOR FEDERAL AIRWAY 198
IS AMENDED TO READ IN PART
§95.6076 VOR FEDERAL AIRWAY 76
IS AMENDED TO READ IN PART EL PASO, TX VORTAC HUDSPETH, TX VORTAC 7500
BIG SPRING, TX VORTAC *WATOR, TX FIX 4500 §95.6219 VOR FEDERAL AIRWAY 219
*7000 - MRA
WATOR, TX FIX SAN ANGELO, TX VORTAC 4500 IS AMENDED TO READ IN PART
SIOUX CITY, A VORTAC *GRUVE, 1A FIX 44500
§95.6094 VOR FEDERAL AIRWAY 94 .:6800 - MRA
1S AMENDED TO READ IN PART 3200 - MOCA
SAN SIMON, AZ VORTAC  DEMING, NM VORTAC *9000 §95.6234 VOR FEDERAL AIRWAY 234
*8100 - MOCA ' IS AMEKDED TO READ IN PART
MIDLAND, TX VORTAC BYPAS, TX FIX *5000
*4400 - MOCA FLOSS, KS FIX EMPORIA, KS VORTAC 3300
YPAS, TX FIX HYMAN, TX FIX *6000
*4300 - MOCA
YMAN. TX FIX TUSCOLA, TX VOR/DME 6000 §95.6502 VOR FEDERAL AIRWAY 502
*4100 - MOCA IS AMENDED TO READ IN PART
CATOO, TX FIX GREGG COUNTY, TX 2100
VOSTAC FLOSS, KS FIX EMPORIA, KS VORTAC 3300
FROM 10 MEA MAA
§95.7025 JET ROUTE NO. 25
1S AMENGED BY ADDING
GOPHER, MN VORTAC BRAINERD, MN VORTAC 18000 45000
BRAINERD, MN VORTAC U.S. CANADIAN BORDER 18000 45000
§95.7051 JET ROUTE NO. 51
IS AMENDED 10 READ IN PART
DUPONT, DE VORTAC YARDLEY, PA VORTAC 18000 29000
§95.7101 JET ROUTE NO. 101
IS AMENDED TO READ IN PART
AREVEPORT, LA VORTAC LITTLE ROCK, AR VORTAC 18000 45000
§95.7211 JET ROUTE NO. 211
1S AMENDED TO READ IN PART
OUNGSTOWN, OH VORTAC JOHNSTOWN, PA VORTAC 18000 45000
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§95.8003 VOR FEDERAL AIRWAYS CHANGEOVER POINTS

AIRWAY SEGMENT

FROM

MIDLAND, TX VORTAC

INDUSTRY TX VORTAC

LUBBOCK, TX VORTAC
INDUSTRY TX VORTAC

LUBBOCK, TX VORTAC

MIDLAND, TX VORTAC

BRADLEY €T VORTAC

BRADLEY (T VORTAC

BRADIEY CT VORTAC

§95.8005 JET ROUTES CHANGEOVER POINTS

ARWAY

JIAMESTOWN, NY VOR/DME

V-66
15 ANINDID BY ADDING

ABILENE. TX VORTAC

V-68
IS MMINOED BY ADOING

HOBBY TX VOR/DME

V.76
IS AMENDED BY ADOWG

BIG SPRING, TX VORTAC
HOBBY, TX VOR/DME

v-81
IS AMENOED BY ADDING

MIDLAND, TX VORTAC

V94
IS AMENDED BY ADDING

TUSCOLA, TX VOR/DME

V-130
IS AMENOED YO DELETE

NORWICH, CT VORTAC

V-205

IS AMENDED YO DELETE
PUTNAM, €T VOR/DME
V-405

IS AMENDED TO DELETE

PROVIDENCE, RI VORTAC

HELMENY

J-82

IS AMERDED BY ADDING

ALBANY NY VORTA({

[FR Dot. 88-13858 Filed 6-20-88; 8:45 am|

BILLING CODE 4910-13-C

CHANGEOVER POINTS

DISTANCE

51

33

71
33

71

51

10

10

10

ROM

MIDLAND

INDUSTRY

LUBBOCK
WDUSTRY

LUBBOCK

MIDLAND

BRADLEY

BRADLEY

BRADLEY

{HARGEIVER POIRTS

DISTANCE

145

FROM

JAMESTOWN
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14 CFR Part 97
Docket No. 25635; Amdt. No. 1376)

standard Instrument Approach
Procedures; Miscellaneous
Amendments

gercy: Federal Aviation
Administration (FAA), DOT.
ction: Final rule.

mmARY: This amendment establishes,
mends, suspends, or revokes Standard
nstrument Approach Procedures
SIAPs) for operations at certain
irporis. These regulatory actions are
eeded because of the adoption of new
rrevised criteria, or because of
hanges oceurring in the National
Airspace System, such as the
ommissioning of new navigational
acilities, addition of new obstacles, or
anges in air traffic requirements.
ese changes are designed to provide
afe and efficient use of the navigable
irspace and to promote safe flight
perations under instrument flight rules
t the affected airports.
ATES: Effective: An effective date of
ach SIAP is specified in the
mendatory provisions.
Incorporation by reference:—
pproved by the Director of the Federal
egister on December 31, 1980, and
approved as of January 1, 1982.
DRESSES: Availability of matters
corporated by reference in the
mendment is as follows:
for Examination—
1. FAA Rules Docket, FAA
leadquarters Building, 800
kdcpendcnne Avenue, SW.,
ashington, BC 20591;

2. The FAA Regional Office of the
gion in which the affected airport is
prated; or

3. The Flight Inspection Field Office
hich originated the SIAP,

or Purchose—
 Individual SIAP copies may be

otained from:

1. FAA Public Inguiry Center (APA-
00), FAA Headguarters Building, 800
dependence Avenue, SW.,
ashington, DC 20591; or

2 The FAA Regional Office of the .
Fgion in which the #ffected airport is
C"lh.‘\i.

v Subscription— :

Copies of all SIAPs, mailed once

ery 2 weeks, are for sale by the
'Perintendent of Documents, U.S.
Vernment Printing Office,
ashington, DC 20402.

R FURTHER INFORMATION CONTACT:
nald K. Funai, Flight Procedures

Standards Branch {AFS-230), Air
Transportation Division, Office of Flight
Standards, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)

prescribes new, amended, suspended, or

revoked Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.8.C. 552(a), 1 CFR Part 51, and § 97.20
of the Federal Aviation Regulations
(FARs). The applicable FAA Forms are
identified as FAA Forms 82603, 82604,
and 8260-5. Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete deseription
of each SIAP contained in FAA form
document is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to Part 87 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated at effective dates based on
related changes in the National
Aerospace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice to Airmen
(NOTAM) as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
cireumstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days. For the remaining SIAPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach

Procedures (TERPs). In developing these
SIAPs, the TERPs criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
is unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a “major
rule” under Executive Order 12291; (2} is
not a “significant rule” under DOT
Regulatory Policies and Procedures {44
FR 11034; February 26, 1879); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Approaches, Standard instrument,
Incorporation by reference.

Issuied in Washington, DC on June 10, 1853,
Robert L. Goodrich,
Director of Flight Standards.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97) is
amended by establishing, amending,
suspeanding, or revoking Standard
Instrument Approach Procedures,
effective at 0901 G.M.T. on the dates
specified, as follows: :

FART 97—[AMENDED]

1. The authority citation for Part 97
continues to read as follows:

Autherity: 49 U.S.C. 1348, 1354(a), 1421, and
1510; 49 U.S.C. 106(g) (revised, Pub. L. 97-449,
January 12, 1983; and 14 CFR 11.49(b)(2)).

§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33 and
97.35 [Amended]

By amending: Section 97.23 VOR,
VOR/DME, VOR or TACAN, and VOR/
DME or TACAN; § 97.25 LOC, LOC/
DME, LDA, LDA/DME, SDF, SDF/DME;
§ 97.27 NDB, NDB/DME; § 97.29 ILS,
JLS/DME, ISMLS, MLS, MLS/DME,
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MLS/RNAV; § 97.51 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:
* * *Effective August 25, 1958
Marianna, FL—Marianna Muni, VOR/DME-
B, Amdt. 2
Marianna, Fl—Marianna Muni, NDB-C,
Amdt. 1
West Union, IA—Ceorge L. Scott Mun,
VOR/DME-A, Amdt. 2
West Uaion, IA—George L. Scott Muni. NDB
RWY 35, Amdt. 2
Elko, NV—Elko Muni—J.C. Harris Field.
LDA/DME RWY 23, Amdt. 3
Graford, TX—Possum Kingdom, NDB-A,
Orig.
“Terrell, TX—Terrell Muni, NDB RWY 17,
Orig.
Cheyenne. WY—Cheyenne, VOR or TACAN-
A. Amdt. 8
* * " Effective July 28, 1988
Bay Mirette, AL—Bay Minetle Muni, VOR
RWY'8, Admt. 5
New Haven, CT—Tweed-New Haven, VOR
RWY 20, Amdt. 4, Cancelled
jrookhuven, MS—Brookhaven-Lincoln
County, VOR/DME-A, Amdl. 8
Olive Branch, MS—Olive Branch, NDB RWY
36, Amdt. 3
Smithfield, NC—Johnston County, NDB RWY
21, Amdt. 5
Wenatchee, WA—Panghorn Field, VOR/
DME-C, Amdt. 2

* * *Effective June 30, 1988

Minneapolis, MN—Minneapolis-St. Paul Intl/
Wold-Chamberlain, LOC BC Rwy 11l
Amdt. 7, Cancelled

Minneapolis, MN—Minneapolis-St. Paul Intl/
Wold-Chamberlain, ILS Rwy 11L, Crig.

Minneapolis, MN—Minneapolis-St. Paul Intl/
Wold-Chamberlain, RADAR-1, Amdt. 30

Aberdeen, SD—Aberdeen Regional, VOR
Rwy 81, Amdt. 19

Aberdeen, SD—Aberdeen Regionsl, VOR/
DME Rwy 13, Amdt, 11

Aberdeen, SD—Aberdeen Regional, LOC/
DME BC Rwy 13, Amdt. 9

Aberdeen, SD—Aberdeen Regional, NDB
Rwy 81, Amdt. 9

Aberdeen, SD—Aberdeen Regional, [LS Rwy
31, Amdl. 12

Milwaukee, Wi—Lawrence |. Timmerman,
VOR Rwy 4L, Amdi. 6

Milwaukee, WI—Lawrence |. Timmerman,
VOR Rwy 15L, Amdt, 11

Milwaukee, Wi—Lawrence |. Timmerman,
LOC Rwy 15L, Amdt. 2

* * " Effective June 8, 1958

St. Paul, MN—St. Paul Downtown Holman
Fid, ILSRwy 32, Amdt. 1

* * * Effective May 26, 1988

Livermore, CA—Livermore Muni, ILS Rwy
25R, Amdt. 6

|[FR Doc. 88-13861 Filed 8-20-59; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
International Trade Administration

15 CFR Parts 370 and 386
[Docket No. 80350-8050 |

Export of Commodities on Board
Country Group G, W, Y, or Z Vesseis
and Aircraft

AGENCY: Bureau cf Export
Administration, Commerce.

AcTion: Proposed rule with request for
comments.

SUMMARY: As authorized by section
15(b) of the Export Administration Act
of 1979, as amended, the Bureau of
Export Administralion proposes to
amend the Export Administration
Regulations to control the shipment of
U.S.-origin commodities and technical
data controlled for reasons of national
security aboard vessels and air¢raft
registered in, owned or controlled by, or
under charter or lease to a country in
Couniry Croup Q, W, Y, or Z, ora
national of any such country (Country

Groups are listed in Supplement No. 1 to

Part 370 of the Regulations). Such
shipments are prohibited unless the
exporter obtains a validated license or
the commodities are authorized for
export 1o Q, W, Y or Z countries under
General License G-DEST or.the
technical data are authorized for export
to Q. W, Y or Z countries under General
License GTDA or GTDR. This
requirement is intended to prevent
diversion of commodities and data that
are controlled to Country Group Q, W, Y
orZ, :

In response to this praposed rule, the
Bureau of Export Administration
specifically requests that commenters
address the following questions: What
problems are inherent in determining
whether an aircraft or vessel is
“registered in, cwned or controlled by,
or under charter or lease to a country in
Country Group Q, W, YorZ,ora
national of such country”? What
problems could arise by placing such a
prehitition on parties cutside the United
States? Should the prohibition contain a
“knowledge or reason to know™
standard?

DATE: Comments should be received by
August 22, 1988,

ADDRESS: Written comments (six copies)
should be sent to: Joan Maguire, Office
of Technology and Policy Analysis,
Bureau of Export Administration,
Department of Commerce, P.O. Box 273,
Washington, DC 20044

FOR FURTHER INFORMATION CONTACT:
David Schlechty, Country Policy, Bureau

of Export Administration, Department of
Commerce, Washington, DC 20230,
Telephone: (202) 3774252,

SUPPLEMENTARY INFORMATION:

Rulemaking Requirements and
Invitation to Comment

1. Because this rule concerns a foreign
and military affairs function of the
United States, it is not a rule or
regulation within the meaning of section
1{a) of Executive Order 12291, and it is
not sabject to the requirements of the
Order. Accordingly, no preliminary or
final regulatory impact analysis has to
be or will be prepared.

2. This rule contains collections of
information subject to the requirements
of the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 e! seq.). These
collections have been approved by the
Office of Management and Budget under
control numbers 0625-0001 and 0625-
0003.

3. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553), or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.5.C. 603(a) and
604(x)} no initial or final regulatory
flexibility analysis has to be or will be
prepared.

4, Section 13(a) of the Export
Administration Act of 1979, as amended
(50 U.S.C. app. 2412(a)}, exempts this
rule from all requirements of section 553
of the Administrative Procedure Act
(APA) (5 U.S.C. app. 653), including
those requiring publication of a notice of
proposed rulemaking, an oppertunity for
public comment, and a delay in effective
date. This rule is also exempt from these
APA requiremenits because it involves a
foreign and military affairs function of
the United States, Because this rule is
being issued in proposed form, this rule
complies with section 13(b) of the
Export Administration Act. Further, no
other law requires that a notice of
proposed rulemaking and an opportunity
for public comment be given for this
rule.

However, because of the importance
of the issues raised bysthese regulations,
this rule is issued in proposed form and
comments will be considered in the
development of final regulations.
Accordingly, the Department encourages
interested persons who wish to
comment to do so at the earlies!
possible time to permit the fullest
consideration of their views.

The period for submission of
comments will close August 22, 1588.
The Department will consider all

icient
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mments received before the close of
¢ comment period in developing final
egulations. Comments received after
he end of the comment period will be
onsidered if possible, but their
nsideration cannot be assured. The
Pepartment will not-accept public -
omments accompanied by a request
hat part or all of the material be treated
onfidentially because of its business
proprietary nature or for any other

gmments and materials to the person
ubmitting the comments and will not
onsider them in the development of

n these regulations will be a matter of
ublic record and will be available for
pulilic inspection and copying. In the
terest of accuracy and completeness,
¢ Department requires comments in
ritien form. Oral comments must be
pllowed by written memoranda, which
ifl also be a matter of public record
will be available for public review
nd copying. Communications from
gencies of the United States
bovernment or foreign governments will
ot be made available for public
spection,
The public record concerning these
qulations will be maintained in the
irean of Export Administration
teedom of Information Records
pspection Fagcility, Room 4086,
tpartment of Commerce, 14th Street
d Pennsylvania Avenue, NW.,
Vashington, DC 20230, Records in this
cility, including written public
bnments and memoranda summarizing
pe substance of oral communications,
iy be inspected and copied in
tordance with regulations published
Part 4 of Title 15 of the Code of
dgral Regulations. Information about

drgaret Cornejo, Bureau of Export
iministration Freedom of Information
ficer, at the above address or by

lling (202) 377-2593.

5. This proposed rule does not contain
bicies with Federalism implications
ficient to warrant preparation of a
deralism assessment under Executive
Uer 12612.

5L 0f Subjects

CER Part 370

Administrative practice and
diire, Exports,
CER Part 386

E-‘PONS, Reporting and recordkeeping
irentents,

Accordingly, Parts 370 and 386 of the
Port Addministration Regulations (15

CFR Parts 368-399) are proposad to be
amended as follows:

1. The authority citation for 15 CFR
Part 370 continues to read as follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S5.C. app. 2401 et seq.), es amended by Pub,
L, 97-145 of December 29, 1981 and by Pub. L.
99-64 of July 12, 1985; E.O. 12525 of july 12,
1985 (50 FR 28757, July 16, 1985)

2. The authority citation for 15 CFR
Part 386 continues to read as follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 ¢! seq.), as amended by Pub.
L. 97-145 of December 29, 1981 and by Pub. L,
99-64 of july 12, 1985; E.O. 12525 of July 12,
1985 (50 FR 28575, July 18, 1985); Pub. L. 95~
223 of December 28, 1977 (50 U.S.C. 701 ef
seq.); EXO. 12532 of September 9, 1985 (50 FR
36861, September 10, 1985} as affected by
notice of September 4, 1986 (51 FR 31925,
September 8, 1988); Pub. L. 89-440 of October
2, 1986 (22 U.S.C. 5001 et seq.); and E.O. 12571
of October 27, 1986 (51 FR 39505, Octoher 29,
1988},

PART 370—[AMENDED]

3. A new § 370.8 is added, reading as
follows:

§370.8 Shipments on Country Group Q,
W, Y, or Z vessels or aircraft.

(a) No U.S.-origin commodity or
technical data controlled for national
security reasons may be placed as cargo
on board an aircraft or vessel registered
in, owned or controlled by, or under
charter or lease to a ¢ountry in Country
Group Q, W, Y or Z, or a national of any
such country, whether in the United
States or in a foreign port, unless:

(1) The commodity or technical data
may be exported under General License
G-DEST, GTDA or GTDR to the country
where the aircraft or vessel is registered
or to the country, or country national,
that owns, controls, charters or leases
the aircraft or vessel; or

(2) A validated license (Form ITA-
622P) or amendment (Form I'TA-635P)
authorizes export of the commodity or
technical data to the QWYZ Country,
except that:

(i) Commaodities or technical data may
be placed on a USSR vessel or aircraft
oinly if they are licensed for export to
the USSR;

(i1} Commodities or technical data
may be placed on a Country Group Z
vessel or aircraft only if they are
licensed for export to a destination in
Country Group Z.

(b) An exporter who seeks
authorization to export commodities or
technical data aboard Country Group Q,
W, Y, or Z vessels or aircraft shall insert
"Bloc Carrier” in item 4 (“Special
Purpose”) of Form ITA-622P.

(c) Holders of a Distribution License,
Project License, or Service Supply

License must apply for separate
validated license authorization to export
cominodities or technical data aboard
Country Group Q, W, Y or Z vessels or
aircraft.

FART 386—[AMENDED]

4. Section 386.5 is amended by adding
paragraph (c) as follows:

§386.5 General destination control
requirements.

» » » . -

(c) Shipment on Certain Carriers. An
exporter must be aware not only of the
restrictions on exports to certain
destinations, but also of the restrictions -
on exports of certain commodities and
technical data on carriers registered in,
owned or controlled by, or under charter
or lease to a country in Country Group
Q. W, Y or Z, or a national of any such
country, as described in § 370.8.

§386.8 [Amended]

5. Section 386.8 is amended by adding
a sentence at the end of paragraph (b)(4)
reading as follows: “(Section 370.8
contains special provisions regarding
shipments on a Country Group Q, W, Y
or Z exporting carrier).”

Dated: june 18, 1988,
Vincent F. DeCain,
Deputy Assistant Secretary for Export
Administration.
[FR Doc. 8813946 Filed 8-20-88; 8:45 am|
BILLING CODE 3510-DV-M

15 CFR Part 372
[Docket No. 80344-8044]

Temporary Exports Under the
Individual Validated License
Procedure

AGENCY: Bureau of Export
Administration, Commerce.

AcTION: Final rule;

SUMMARY: Section 372.8(c) of the Export
Administration Regulations governs
temporary exports of commodities that
may not be exported under any general
license. The Bureau of Export
Administration is revising § 372.8(c) to
create a limit on the amount of time that
temporary exports may remain abroad.
Temporary exports that are made
pursuant to § 372.8(c) may rémain
abroad only for the period of time
specified in the applicant’s certification
and authorized by the Office of Export
Licensing. Authorization will generally
not be granted for a period of time
exceeding one year from the date on
which the commodities were exported,
Exceptions to this time limit will be
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considered when the applicant submits
a special request and provides specific
justification.

EFFECTIVE DATE: This rule is effective
June 21, 1988.

FOR FURTHER INFORMATION CONTACT:
Willard Fisher, Regulations Branch,
Bureau of Export Administration,
Telephone: (202) 377-3856.
SUPPLEMENTARY INFORMATION:

Rulemaking Requirements

1. Because this rule concerns a foreign
and military.affairs function of the
United States, it is not a rule or
regulation within the meaning of section
1{a) of Executive Order 12291, and it is
not subject to the requirements of that
Order. Accordingly, no preliminary or
final Regulatory Impact Analysis has to
be or will be prepared.

2. This rule involves a collection of
information subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 ef
seq.). This collection has been approved
by the Office of Management and
Budget under control number 0625-0001.

3. Section 13(a) of the Export
Administration Act of 1979, as amended
(EAA) (50 U.S.C. app. 2412(a)), exempts
this rule from all requirements of section
553 of the Administrative Procedure Act
(APA) (5 U.S.C. 553), including those
requiring publication of a notice of
proposed rulemaking, an opportunity for
public comment, and a delay in effective
date. This rule is also exempt from these
APA requirements because it involves a
foreign and military affairs function of
the United States. Section 13{b) of the
EAA does not require that this rule be
published in proposed form because this
rule does not impose a new control.
Further, no other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be given
for this rule.

4. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553), or by any other law, under sections
803(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 603{a) and
604(a}) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.

5. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis, Comments should be

submitted to Willard Fisher, Office of
Technology and Policy Analysis, Bureau
of Export Administration; Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

List of Subjects in 15 CFR Part 872

Exports, Reporting and recc:rdkeeping
requirements.

Accordingly, Part 372 of the Export
Administration Regulations (15 CFR
Parts 366—399) is amended as follows:

PART 372—{AMENDED]

1. The authority citation for 15 CFR
Part 372 continues to read as follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 ef seq.), as amended by Pub.
L. 87-145 of December 29, 1981 and by Pub. L.
96-84 of July 12, 1985; E.O. 12525 of July 12,
1985 (50 FR 28757, July 16, 1985); Pub. L. 95—
223 of December 28, 1977 (50 U.S.C. 1701 et
seq.); E.O. 12532 of September 9, 1985 (50 FR
36661, September 10, 1985) as affected by
notice of September 4, 1986 (51 FR 31925,
September 8, 1886); Pub. L. 88-440 of October
2, 1986 (22 U.S.C. 5001 et seq.); and E.O. 12571
of October 27, 1986 (51 FR 39505, October 29,
1986).

2. In § 372.8, the text of paragraph
(c)(1), except for the first three
sentences, is revised to read as follows:

§ 372.8 Special types of individual license
applications.

» * * - -

(c) Temporary Exports—(1)
Applications. * * * Instead, the
application shall include the following
certification in the space entitled
*Additional Information” or on an
attachment thereto:

The commodities described on this
application are to be temporarily exported for
(state purpose of export, e.g., demonstration,
testing, exhibition, etc.), used solely for the
purpose authorized, and returned to the
United States within (specify period of time)
of the date of export, unless other disposition
has been specifically requested and
authorized in writing by the Office of Export
Licensing.

The applicant’s certification must
identify a specific number of days/
months during which the commodities
will remain abroad. The period of time
identified in the certification should be
no more than the maximum necessary to
accomplish the stated purpose, but may
not, in any event, exceed one year.
Special requests for exceptions to the
one year time limit will be considered if
the applicant clearly makes such a
request on the application form and
provides specific justification for it.
Since the applicant retains title to the
commodities, he shall be shown on the
application as the ultimate consignee, in

care of the.person who will have 85
custody of the commodities abroad, no
. * - L] * ma
Dated: June 14, 1988. no
Vincent F. DeCain, pa}
Deputy Assistant Secretary for Export the
Administration. reg
[FR Doc. 88-13045 Filed 6-20-88; 8:45 am)| me:
BILLING CODE 3510-D7T-M ' tha
S rest
mo!
DEPARTMENT OF HEALTH AND e
HUMAN SERVICES (20
Social Security Administration 23,':
20 CFR Part 416 imf”
nte
[Regulation No. 16] s?m
: ofa
Supplemental Security Income for the § rest:
Aged, Blind, and Disabled; Definition W
of Resources so tl
AGENCY: Social Security Administration, Ll:dr:
HHS. itis
ACTION: Final rule. serv
SUMMARY: We are amending our :;lilo
regulations to exclude from the L
definition of resources in the o
Supplemental Security Income (SSI) Sl
Program, for 1 calendar month following § . -
their receipt, certain cash payments for paid
medical or social services. Such cash o
payments intended specifically to 461
enable people to pay for medical or repia
social services are not income for SS51 i
purposes because they are assumed not § | pa
to be available for support and prior
maintenance. However, If the recipient § ¢
does not use the cash for payment of the m
medical or social services in the month § /"
of receipt, the cash is a countable reimb
resource as of the first moment of the § 44
month following receipt. This change fecei
will make our resources policies more § 0\
consistent with our income policies. cash i
EFFECTIVE DATE: These rules are beging
effective June 21, 1988. receip
FOR FURTHER INFORMATION CONTACT: Thi
Henry D. Lerner, Legal Assistant, Office § reasos
of Regulations, Social Security Use ce
Administration, 6201 Security Maint,
Boulevard, Baltimore, Maryland 21235, | $Uppo
telephone (301) 594-7463. thwar
SUPPLEMENTARY INFORMATION: This ::d ac
regulation was published as a Notice of W wit
Proposed Rulemaking in the Federal rul&éorl
Register on October 8, 1987 (52 FR i -
87625). Only one comment was receivcig - Vét
That comment from a social service resg '
department was in support of the i
regulation, _ Regula
Certain cash payments intended B
specifically to enable people to pay for
medical or social services (20 CFR The
416.1103 {a)-and (b)) are ot income for R this ig |
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SSI purposes because they are assumed
not to be available for support and
maintenance. However, the recipient is
not always able to use the cash for
payment of medical or social services in
the month of receipt. Lacking a -
regulatory resource provision for
medical or social services comparable to
that for income, the cash is a countable
resource as of the first moment of the
month following receipt and may cause
ineligibility for SSI benefits.

Resources are defined in regulations
{20 CFR 416.1201(a)) as including cash or
other liquid assets that an individual
owns and can use for support and
maintenance, Thus, even though
intended for the purchase of medical or
social services, cash meets the definition
of a resource unless its use is legally
restricted.

We are amending 20 CFR 416.1201(a)
so that, for 1 calendar month following
its receipt, cash which is not income
under 20 CFR 416.1103 (a) or (b) because
itis payment for medical or social
services is not a resource. If the cash is
still being held at the beginning of the
second calendar month following its
receipt, it will be a resource. This rule
does not extend to cash received as
reimbursement for medical or social
services bills the individual has already
paid. Even though such reimbursement
i8 not income by operation of 20 CFR
416.1103 (a) or (b), it serves only to
replace the individual’s previously
countable resources that have been used
to pay for medical or social services
prior to receipt of the reimbursement.
Since the individual has already paid for
the medical or social services, there is
no reason for extending to the
reimbursement the 1 month
disbursement period during which cash
teceived for medical or social services is
not a resource. Thus, if retained, the
tash is included in countable resources
begipning with the first month following
receipt.

This final rule recognizes that it is not
reasonable to expect an individual to
use certain funds for support and
Maintenance. To use these funds for
Support and maintenance tends to
thwart the purpose of the payor program
and could result in individuals having to
do without needed services that the
bayor program intended to provide. The

nile allows a reasonable period for
ndividuals to make disbursement, but if

they do not do so, the money becomes a
T&SOUX‘CE.

Regulatory Procedures
Executive Order 12291

The Secretary has determined that
'S1snot a major rule under Executive

Order 12291 since the program and
administrative costs of this final
regulation will be insignificant and the
threshold criteria for a major rule are
not otherwise met. Therefore, a
regulatory impact analysis is not
required.

Paperwork Reduction Act

This final regulation imposes no
additional reporting and recordkeeping
requirement requiring Office of
Management and Budget clearance.
Regulatory Flexibility Act

We certify that this final regulation
will not have a significant economic
impact on a substantial number of small
entities because this rule affects only
individuals and States. Therefore, a
regulatory flexibility analysis as
provided in Pub. L. 96-354, the
Regulatory Flexibility Act, is not
required.

(Catalog of Federal Domestic Assistance

Program No. 13.807, Supplementary Security
Income Program)

List of Subjects in 20 CFR Part 416
Administrative practice and

procedure, Aged, Blind, Disability

benefits, Public assistance programs,

Supplemental Security Income.
Dated: April 11, 1988.

Dorcas R. Hardy,

Commissioner of Social Security.
Approved: May 10, 1988.

Otis R. Bowen,

Secretary of Health and Human Services.
Subpart L of Part 416 of Chapter III of

Title 20 of the Code of Federal

Regulations is amended as follows:

PART 416—[AMENDED]

1. The authority citation for Subpart L
of Part 416 continues to read as follows:

Authority; Secs. 1102, 1602, 1611, 1612, 1613,
1614(f), 1621 and 1631 of the Social Security
Act; 42 U.S.C. 1302, 1381a, 1382, 1382a, 1382b,
1382¢(f), 1382j and 1383 sec. 211 of Pub. L. 93~
66, 87 Stat. 154,

2. Section 416.1201 is amended by
revising paragraph (a) to read as
follows:

§416.1201 Resources; general,

(&) Resources; defined. For purposes
of this Subpart L, resources means cash
or other liquid assets or any real or
personal property that an individual (or
spouse, if any) owns and could convert
to cash to be used for his or her support
and maintenance.

(1) If the individual has the right,
authority or power to liquidate the
property or his or her share of the
property, it is considered a resource. If a

property right cannot be liquidated, the
property will not be considered a
resource of the individual (or spouse).

(2) Support and maintenance
agsistance not counted as income under
§ 416.1157(c) will not be considered a
resource.

(3) Except for cash reimbursement of
medical or social services expenses
already paid for by the individual, cash
received for medical or social services
that is not income under § 416.1103 (a)
or (b) is not a resource for the calendar
month following the month of its receipt.
However, cash retained until the first
moment of the second calendar month
following its receipt is a resource at that
time.

- * - - *

[FR Doc. 13806 Filed 6-20-88; 8:45 am]
BILLING CODE 4190-11-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[T.D. 8208)

Income Taxes; Definition of Functional
Currency

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Corrections to temporary
regulations. :

SUMMARY: This document contains
corrections to temporary regulations
that were published in the Federal
Register for Friday, June 3, 1988 (53 FR
20308) as Treasury Decision 8208. The
rules relate to the definition of a
taxpayer's functional currency.

FOR FURTHER INFORMATION CONTACT:
David Rosenberg of the Office of
Associate Chief Counsel (International),
within the Office of Chief Counsel, 202-
634-5406 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The temporary regulations that are the
subject of these corrections relate to
income tax regulations under section 985
of the Internal Revenue Code of 1986,
Section 985 introduces a new statutory
concept that requires all Federal income
tax determinations to be made in a
taxpayer’s functional currency.

Need for Corrections

As published, Treasury Decision 8208
contains several errors that might cause
confusion to taxpayers and
practitioners.
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o
Corrections of Publication "under this section (c) unless the" is § 1.985-3T [Corrected] g
removed and the language “under this Par. 3. On page 20318, third column, in
PART 1—{CORRECTED] paragraph (c) unless the" is added inits g 1.985-3T(c)(8), Example (1), in line 14 :‘}:
Accordingly, the publication of place. of the example, the language “the la
Treasury Decision 8208, which was the Par. 2. On page 20313, third column, in  ;¢count receivable would be a third" is CL
subject of FR Doc. 88-12562, is corrected § 1.985-1T(f), Example (11), in h{“e 29 removed and the language “the account ;
as follows: from the bottom of the column, the receivable would be a third country” is o
language "services income, and 5 added in its place. I
§ 1.985-1T [Corrected] percent, or 5 LCs, is” is removed and the e 20317, the tabl Re
Paragraph 1. On page 20312, second language “services income, and 10 b et i @ t?l :s a?i iF1
column, in § 1.985-1T(c)(6), in line 7 percent, or 5 LCs, is” is added in its Sh°“ig gre mcf:o;}rec FBSGIeE an 5
from the top of the column, the language  place. SROIG DE a8/ T0UO0WS:
Hyperinflationary United States
ypecurrency Exchange rate dollars DE
TR o= = BN e s Tl 10,000,000h 1201 s00,000 f Of
MDY N o o et a it s 20,000,000 1211 952,381 St
(May-Jun) 50,000,000 1224 2,272,727
(JUIY) oo 50,000,000 23:1 2173913 § 29
(AGOUSE WEs e Sl Yo 0w e b 20,000,000 26:1 769,231
o R 20,000,000 28:1 714,286
(o m N R T T 20,000,000 29:1 689,655 § Cal
ERIOGTEE. Y ok et e R L e LT 20,000,000 30:1 666,667 f§ Off
e e e R L 30,000,000 31:1 967,742
............................................................................................ 240,000,000h 9,706,602 § AGI
T Sta
Cost of Goods Sold:
OPOIUNG VMUY <125 s crrermrinibonsiotrassimm s dotsed ot etssmiesses Ly Yo O e AT B e e 0 ACT
Purchases: ==
............ 15,000,000h 201 750,000 | sun
10,000,000 124:1 76190 8o
30,000,000 1224 1,363,636 J '8
20,000,000 23:1 869,565 f§ on ¢
10,000,000 26:1 384,615 pub
5,000,000 28:1 78571 B\
5,000,000 29:1 172,414
2,500,000 30:1 83333 [ 5901
....... 2,500,000 311 80545 N oo
(23,000,000) ® (822,655 §
77.000,0000 Lo bisiimadatiy 3,536,314 :\dy
nie
......................................................... 4,000,000h 1 20:1 200,000 W ob,
(Mar-Apr). 2,500,000 121:1 1904 N
o R AR (T 2,500,000 122:1 113,636 P
) 2,000,000 23:1 86,957 f§ 2021
(August) 3,000,000 26:1 115385 W not ;
(Sept.) 3,000,000 28:1 107,143
G Sar ey oo oo s s 2,000,000 29:1 68,066 W SUPF
(Nov.) 3,000,000 30:1 100,000 W follo
: 4,000,000 : 129,032 final
................................................................ 26,000,000h 1,040,167 B Regi
Deprec. . 4,000,000 20:1 200000 J§ "¥INS
N OIS COBY B XD v corcomrmicsmomissmrenppater it 107,000,000h | AT776481 g4
Operaling Profit 133,000,000 4,930,121 ‘,”'H'
! The average exchange rate for each month is the same. 3 amer
*Since S uses the first-in, first-out inventory method, the closing inventory is assumed in normal circumstances. to consist of purchases made during the most
recent translation period as follows: §452,
3.1
inflati United States 2%
Hypec?]?rfmnary Exchange fate doliars 4 ]”
ordin
.......................................................................................................... 2,500,000h 3111 : office
2.500.000 30:1 83.333 ‘-'hUT.
October. 5,000,000 29:1 172414 Mo o
SODIBMNer. = 5,000,000 28:1 178,571 the ¢
L e AU A P o b et e T R 8,000,000 281 o e
......................................................................................................... 23,000,000h i
_ i$ fol
Intery
Assoc
Par. 5. On page 20317, column 2, in “attributable to a third currency” is to a third country currency” is added in affd,

§ 1.985-3T(d)(2), in line 4 from the

bottom of the column, the language

removed and the language “attributable

its place.
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Par. 6, On page 20318, column 3, in
§ 1.985-3T(d)(8), in the first line of the
heading, the language “(6) Doilar and
third currency” is removed and the
Janguage "(6) Dollar and third country
currency” is added in its place.
pale D. Goode,
Chief, Technical Section, Legistation and
Reguiations Division.
[FR Doc. 88-13932 Filed 6-20-88; 8:45 am|
BILLING CODE 4830-01-M

DEPARTMENT OF LABOR

Office of Labor-Management
Standards

29 CFR Part 452

Candidacy Age Requirements in Union
Officer Elections; Correction

acency: Office of Labor-Management
Standards, Labor.

ACTION: Final rule; correction.

SUMMARY: This document corrects a

final regulation concerning restrictions
on candidacy for union office which was
published in the Federal Register on
March 17, 1988 (53 FR 8750; FR Doc. 88
5901).

FOR FURTHER INFORMATION CONTACT:
Kay Oshel, Chief, Division of
Interpretations and Standards, Office of
Labor-Management Standards,
Department of Labor, Washington, BC
20210; telephone (202) 523-7373 (this is
not a toll free number).

SUPPLEMENTARY INFORMATION: The
following corrections are made to the
final regulation published in the Federal
Register on March 17, 1988, in order to
reinsert a footnote in the text of 29 CFR
452.46. The footnote had been included
in the pre-amended § 452.46 and was
madvertently omitted in publishing the
amendment on March 17, 1988.

§45246 [Corrected]

1. The fourth sentence of the amended
& CFR 452.46 should read, “Thus, it
ordinarily may not limit eligibility for
uilice to persons of a particular race,
tolor, religion, sex, or national origin
since this would be inconsistent with
the Civil Rights Act of 1964.28”

2 The text of footnote 28 should read
i follows: “28 Shyltz v. Local 1291,
International Longshoremen's
fh;scu'mtion. 338 F. Supp. 1204 (E.D. Pa.),
aff'd, 461 F.2d 1262 (C.A. 3 19872)."

Signed at Washington, DC, this 14th day of
June, 1988.

Salvatore R. Martoche,

Assistant Secretary for Labor-Management
Standards.

[FR Doc. 88-13873 Filed 6-20-88; 8:45 am|
BILLING CODE 4510-86-M

-—

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD1188-02]

Regatta; Sacramento Water Festival

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The regulation will amend

§ 100.1202 of Title 33, Code of Federal
Regulations. The purpose is to extend
the period of time the Sacramento River
is closed during the Sacramento Water
Festival.

EFFECTIVE DATE: June 2, 1988.
Consequently, for 1988, these regulations
are effective from 0900 to 1800 on July 2,
July 3, and July 4.

FOR FURTHER INFORMATION CONTACT:
Lt. K. S. Gregory, Eleventh Coast Guard
District Boating Affairs Office, 400
Oceangate Boulevard, Long Beach,
California 90822-5399, Tel: (213) 499-
5318.

SUPPLEMENTARY INFORMATION: On 14
April, 1988, the Coast Guard published a
notice of proposed rulemaking in the
Federal Register for these regulations (53
FR 12434). Interested persons were
requested to submit comments and one
comment was received.

Drafting Information

The drafters of these regulations are
Lt. K. S. Gregory, project officer,
Eleventh Coast Guard Boating Affairs
Office, and Lt. G. R. Wheatley, project
attorney, Eleventh Coast Guard District
Legal Office.

Discussion of Comments

The one commentor mentioned the
impact of diminished public access
through the Water Festival area. The
Sacramento Water Festival draws a
number of visitors to the local area and
boosts the local economy. Due to the
type of events scheduled, closure of the
Water Festival area is necessary to
insure the safety of participants as well
as spectators. Closure of the Water
Festival area is in the best interest of the
community, Passage through the Water
Festival area will be restricted during

the following periods: Saturday, July 2,
1988—0900 to 1145, 1215 to 1515, and
1545 to 1800; Sunday, July 3, 1988—0900
to 1145, 1215 to 1515, and 1545 to 1730;
Monday, July 4, 1988—1000 to 1145, 1215
to 1515, and 1545 to 1700.

Economic Assessment and Certification

These regulations are considered to
be non-major under Executive Order
12291 on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact of this
proposal is expected to be so minimal
that a full regulatory evaluation is
deemed unnecessary. It involves
negligible cost and will not have a
significant effect on recreational vessels,
commercial vessels or other marine
interests.

Since the impact of this proposal is
expected to be minimal, the Coast
Guard certifies that they will not have
significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water).
Final Regulations

In consideration of the foregoing, Part
100 of Title 33, Code of Federal
Regulations, is amended as follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. Section 100.1202(a) is revised to
read as follows:

§ 100,1202 Sacramento Water Festival.

. » * » w

(a) Effective Dates. This section is
effective from 0900 to 1800 PDT the first
Friday, Saturday, and Sunday in July,
except for those years when July 4th
falls on Monday. In those years, the
effective date of these regulations will
be the first Saturday, Sunday and
Monday in July, as published in the
LOCAL NOTICE TO MARINERS.

Dated: June 13, 1988.
J.W. Kime,

Rear Admiral, U.S, Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 88-13856 Filed 6-20-88; 8:45 am)
BILLING CODE 4910-14-M
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VETERANS ADMINISTRATION
38 CFR Part 3

Improvements in Veterans' Benefits

AGENCY: Veterans Administration.
ACTION: Final regulations.

SUMMARY: The Veterans Administration
(VA) bas amended its adjudication
regulations to improve and extend
eligibility for certain veterans’ benefits.
The amendments are necessary because
recent legislation has changed the
eligibility and entitlement criteria for
those benefits. The effect of these
amendments will be the addition of new
presumptively service-connected
disabilities for former prisoners of war,
improvement in compensation payable
for certain multiple disabilities,
exclusion of certain income in
computing pension entitlement,
extension of eligibility for special home
adaptation grants and a change in the
effective date of reduction for certain
hospitalized incompetent veterans.
Additional amendments also implement
opinions of the VA General Counsel and
a settlement agreement,

EFFECTIVE DATES: These amendments
are effective October 28, 1986, with the
exception of the amendments to 38 CFR
3.309(c) which are effective October 1,
1986, as provided by law, and the
amendments to 38 CFR 3.22, 3.23, 3.271,
3.272(h) and (m), and 3.557(c) and 3.800
which are effective July 21, 1988.

FOR FURTHER INFORMATION CONTACT:
Robert M. White, Chief, Regulations
Staff, Compensation and Pension
Service, Department of Veterans
Benefits, Veterans Administration, 810
Vermont Avenue, NW., Washington, DC
20420, (202) 233-3005.

SUPPLEMENTARY INFORMATION: On
pages 37170-75 of the Federal Register of
October 5, 1987, the VA published
proposed rules for improvements in
veterans' benefits. Interested persons
were invited to submit comments,
suggestions or objections to these
proposals by November 4, 1987. Five
comments were received.

One commenter was totally
supportive of the proposed changes
while another suggested an additional
income exclusion for pension purposes
which was not a subject on which
comments were sought. As will be noted
later, exclusions from income under the
improved pension program are set forth
in Title 38 United States Code.

The other three commenters all
focused on the proposed definition of
hardship for purposes of excluding a
child's income when computing pension
entitlement and on the method of

computing the amount of that exclusion.
One commenter suggested that the
proposed definition and computation
method would be a burden on regional
office personnel and offered an
alternative definition. The commenter
suggested that hardship should be held
to exist whenever a child's income
exceeds the additional amount added to
a veteran's or surviving spouse's
maximum annual pension rate by virtue
of including that child as a member of
the family unit. The amount of the
exclusion would be the amount of the
excess.

This suggestion cannot be accepted
for a number of reasons. First, it defines
hardship differently for different
children. Under this suggestion when a
single veteran adds one dependent child
to his or her award, hardship would
exist when the child’s income exceeded
$1926. Similarly, when the first child is
added to a surviving spouse’s award,
hardship would exist when the child's
income exceeded $1291. When other
children are subsequently added to a
veteran's or surviving spouse's award,
hardship for them would exist when
their income exceeded $1055. Such
unequal treatment is not appropriate.

Secondly, pension is a need-based
program with those in greater financial
need receiving more benefits. In
determining need the income of all
family members is considered. Under
the suggested definition and exclusion
methodology a child with income under
$1000 could not claim a hardship
exclusion but a child with income of
$10,000 could. This is contrary to the
basic purpose of the pension program.

In addition, hardship cannot be
defined in terms of a particular dollar
amount. The level of income that may
create a hardship in New York City may
not create a hardship in a more rural
community. We believe that the
hardship definition and methodology
proposed will result in more equitable
treatment of claimants on a case-by-
case basis and is consistent with the
basic purpose of the pension program,

The remaining two commenters who
addressed the definition of hardship
recommended that the definition of low
income used by the Department of
Housing and Urban Development (HUD)
be considered as the income level below
which hardship would be presumed and
a child’'s income would be excluded.
That definition was said to be 80
percent of the median income for the
region. After review of HUD's October 1,
1986, median family income figures we
determined that the suggested definition
of hardship could not be used. In most
cases the median family income figures
were so high that people with incomes

near 80 percent of those figures would
exceed the maximum annual pension
rate and would not be entitled to
pension. The effect of the suggestion, in
other words, would be, if an individual's
income were low enough to permit
pension entitlement, the VA would be
precluded from considering the income
of any child in the family unit. This
would constitute a blanket exclusion of
children's income which Title 38 United
States Code would not permit.

It was also suggested that a baseline
for earned income of children be
established. We believe this would be
inappropriate for the same reason as
establishing a set monetary amount as
constituting hardship.

These commenters also suggested that
the proposed determinations would be
burdensome on the VA and would tend
to favor those who kept accurate
records and could best articulate their
expenditures for reasonable family
maintenance. We do not believe this
proposed adjudicative determination
would be a burden on VA employees as
they already make similar
determinations when deciding whether
a veteran's parents qualify as
dependents. We also do not believe that
these proposed rules will favor some
beneficiaries over others. In any event,
there are numerous vererans' service
organizations and the VA's own benefit
counselors who are ready to assist any
claimant who has difficulty.

Finally these two commenters suggest
that the VA cannot consider a child's
social security benefits in determining
the pension entitlement of a veteran or
surviving spouse. Court decisions and
the laws and regulations governing
social security benefits are cited in
support of this position. We cannot
agree. The statutery authority for
including a child's social security
benefits when computing a veteran's or
surviving spouse’s pension entitlement
is contained in 38 U.S.C. 503, 521 and
541, Until such authority is repealed, the
VA must continue to implement both the
letter and the spirit of those statutes.

These amendments are adopted as
proposed. We appreciate the interest
expressed by each commenter.

In accordance with Executive Order
12291, Federal Regulation, we have
determined that these final regulations
are nonmajor for the following reasons:

(1) They will not have an annual
effect on the economy of $100 million of
more.

(2) They will not cause a major
increase in costs or prices.

(3) They will not have significant
adverse effects on competition,
employment, investment, productivity,
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innovation, or on the ability of United
States-based enterprises to compete
vith foreign-based enterprises in
domestic or export markets,

The Administrator hereby certifies
hat these final regulations will not have
g significant economic impact on a
kubstantial number of small entities as
hey are defined in the Regulatory
lexibility Act, 5 U.S.C. 601-612. The
eason for this certification is that these

ursnant to 5 U.S.C. 805(bh), these
egulalions are exempt from the initial
bnd final regulatory flexibility analysis
quirements of sections 603 and 604.
Catalog of Federal Domestic Assistance
roglam numbers are 84100 through 64.110.
ist of Subjects in 38 CFR Part 3
Administrative practice and

procedure, Claims, Handicapped, Health
are, Pensions, Veterans,

Approved: June 1, 1988.

homas K. Turnage,

as
dministrator
or 38 CFR Part 3, Adjudication, is
mended as follows:
nat
‘@ PART 3—{ AMENDED)
t, 1.In § 3.22 paragraph (b) is amended
Py adding a sentence and an authority
fit Rifation at the end to read as follows:
1y
322 Benefits at DIC rates in certain
est Rases when desth is not service-
. onnected
8 5 - . .
Or g vl e :
i (b) The provisions of this
aragraph do not apply, however, to any
tion of such benefits payable for any
;v.md preceding the end of the month in
hich such money or property of value
freceived,
cor Ruthority: 38 U.S.C. 210(c))
‘nt . » » .
| 2.In § 3.23, new paragraph (d)(6] is
ﬁ;le ided to read as follows:
1 9593 improved pension rates-veterans
: dsurviving spouses.
t {dye +
A (6) Reasonable availability and
. riship. For the purposes of
o tagraphs (d)(4) and (d}(5) of this
s Felion, & child’s income shall be
' }"I‘S!d't.‘!‘-fd “reasonably available”
o #nil can be readily applied to meet

ty.

° Veleran's or surviving spouse's
'Penses necessary for reasonable
"y maintenance, and “hardship”
ill be held to exist when annual
PPeses necessary for reasonable

ily maintenance exceed the sum of

countable annual income plus VA
pension entitlement. “Expenses
necessary for reasonable family
maintenance” include expenses for
basic necessities (such as food, clothing,
shelter, etc.) and other expenses,
determined on a case-by-case busis,
which are necessary to support a
reasonable guality of life.

(Authority: 38 U.S.C. 210(c))

3. In § 3.271, paragraphs {a), (¢) and {f)
are revised to read as follows:

§3.271 Computation of income.

(a) General. Payments of any kind
from any source shall be counted as
income during the 12-month
annualization period in which received
unless specifically excluded under
§ 3.272.

(Aunthority: 38 U.S.C. 210{c))

(e) Installments.—Income shall be
determined by the total amount received
or anticipated during a 12-manth
annualization period.

(Authority: 38 U.S.C. 210(c))

{f) Deferred determinations. When an
individual is unable to predict with
certainty the amount of countable
annual income, the annual rate of
improved pension shall be reduced by
the greatest amount of anticipated
countable income until the end of the 12-
month annualization period, when total

income received during that period will -

be determined and adjustments in
pension payable made accordingly.

{Authority: 38 U.S.C. 210(c))

4. In § 3.272, the introductory text,
paragraphs (g) introductory text,
(8)(1)ii), (gH2)(i), (8)(3), (k)
introductory text, and {(h}(1){i) are
revised, and paragraphs {1) and {m) are
added to read as follows:

§3.272 Exclusions from income.

The following shall be excluded from
countable income for the purpose of
determining entitlement to improved
pension. Unless otherwise provided,
expenses deductible under this section
are deductible only during the 12-month
annualization period in which they were
paid.

(Authority: 38 U.S.C. 210(c))

() Medical expenses. Within the
provisions of the following paragraphs,
there will be excluded from the amount
of an individual's annual income any
unreimbursed amounts which have been
paid within the 12-month annualization
period for medical expenses regardless
of when the indebtedness was incurred.
An estimate based on a ¢lear and
reasonable expectation that unusual

medical expenditure will be realized
may be accepted for the purpose of
authorizing prospective payments of
benefits subject to necessary adjustment
in the award upon receipt of an
amended estimate, or after the end of
the 12-month annualization period upon
receipt of an eligibility verification
report,

(Authority: 38 U.S.C. 210{c)}

(1 ) - - -

(iii) They were ar will be in excess of
5 percent of the applicable maximum
annual pension rate or rates for the
veteran {including increased pensipn for
family members but excluding increased
pension because of need for aid and
attendance or being housebound) as in
effect during the 12-month annualization
period in which the medical expenses
were paid.

(2] * o »

(iii) They were or will be in excess of
the applicable maximum annual pension
rate or rates for the spouse (including
increased pension for family members
but excluding increased pension
because of need for aid and attendance
or being housebound) as in effect during
the 12-nionth annualization period in
which the medical expenses were paid.

(Authority: 38 U.S.C. 210(c))

(3) Children's income. Unreimbursed
amounts paid by a child for medical
expenses of self, parent, brothers and
sisters, to the extent that such amounts
exceed 5 percent of the maximum
annual pension rate or rates payable to
the child during the 12-month
annualization period in which the '
medical expenses were paid.

(Authority: 38 U.8.C. Z10{c}))

(b} Expenses of last ilinesses, burials,
and just debts. Expenses specified in
paragraphs (h)(1) and (h){2) of this
section which are paid during the
calendar year following that in which
death occurred may be deducted from
annual income for the 12-month
annualization period in which they were
paid or from annual income for any 12-
month annualization period which
begins during the calendar year of
death, whichever is to the claimant’s
advantage. Otherwise, such expenses
are deductible only for the 12-month
annualization peried in which they were
paid. Any such expenses paid
subsequent to death but prior to date of
entitlement are not deductible.

{Authority: 38 U.S.C. 210(c))
(1) - - »

(i} Amounts paid by a spouse before a
veteran's death for expenses of the
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veteran’s last illness will be deducted
from the income of the surviving spouse.

{Authority: 38 U.S.C. 503{a}{3))

K - » » *

(}) Distributions of funds under 38
U.S.C. 618. Distributions from the
Veterans Administration Special
Therapeutic and Rehabilitation
Activities Fund as a result of
participation in a therapeutic or
rehabilitation activity under 38 U.S.C.
618 shall be considered donations from
a public or private relief or welfare
organization and shall not be countable
as income for pension purposes.

(Authority: 36 U.S.C. 618(f))

(m) Hardship exclusion of child's
available incone. When hardship is
established under the provisions of
§ 3.32(d)(6) of this part, there shall be
excluded from the available income of
any child or children an amount equal to
the amount by which annual expenses
necessary for reasonable family
maintenance exceed the sum of
countable annual income plus VA
pension entitlement computed without
consideration of this exclusion. The
amount of this exclusion shall not
exceed the available income of any
child or children, and annual expenses
necessary for reasonable family
maintenance shall not include any
expenses which were considered in
determining the available income of the
child or children or the countable annual
income of the veteran or surviving
spouse.

(Authority: 38 U.S.C. 521(h), 541(g}}

5. In § 3.309, the list in paragraph (c)
and the authority citation for the section
are revised to read as follows:

§3.309 Disease subject to presumptive
service connection.

- » - - -

(c) Diseases specific as to former
prisoners of war,
- - - - -

Avitaminosis,

Beriberi (including beriberl heart disease).

Chronic dysentery.

Helminthiasis.

Malnutrition (including optic atrophy
associated with malnutrition).

Pellagra.

Any c¢ther nutriticnal deficiency.

Pyschosis.

Any of the anxiety states.

Dysthmic disorder (or depressive neurosis).

Organic residuals of frosthite, If it is
determined that the veteran was interned in
climatic conditions consistent with the
oceurrence of frostbite.

Posi-traumatic osteoarthritis.

(Authority: 38.U S.C. 210{c))

6.In § 3.342, paragraph {b}(4)(ii) is
revised to.read as follows:

§3.342 Permanent and total disability
ratings for pension purposes.

(b) - N *

(4) - 4

(it} Participation in, or the receipt of a
distribution of funds as a result of
participationrin, a therapeutic or
rehabilitation activity under 38 U.S.C.
618.

{Authority: 38 U.S.C. 618(f))

7. In § 3.343, the last sentence in
paragraph (c)(1) is revised and an
authority citation is added to paragraph
fc) to read as follows:

§3.243 Continuance of total disability
ratings.

- * .. oo - *

)

() Individual unemployability. (1)
* * * Neither participation in, nor the
receipt of a distribution of funds as a
result of participation in, a therapeutic
or rehabilitation activity under 38 U.S.C.
618 shall be considered evidence of
employability.
(Authority: 38.U.S.C. 618(f))

* * - - *

8. Section 3.383 is revised to read as
foliows:

§3.383 Special consideration for paired
organs and extremities.

{a) Entitlement criteria. Compensation
is payable for the combinations of
service-connected and nonservice-
connected disabilities specified in
paragraphs (a)(1) through (a)(5) of this
section as if both disabilities were
service-connected, provided the
nonservice-connected disability is not
the result of the veteran's own willful
miseonduct.

(1) Blindness in one eye as a result of
service-connected disability and
blindness in the other eye as a result of
nonservice-connected disability.

(2] Loss or loss of use of one kidney as
a result of service-connected disability
and involvement of the other kidney as
a result of nonservice-connected
disability.

{3) Total deafness in one ear as a
result of service-connected disability
and tota! deafness in the other ear as a
result of nonservice-connected
disability.

(4) Loss or loss of use of one hand or
one-foot as a result of service-connected
disability and loss or loss of use of the
other hand or foot as a result of
nonservice-connected disability.

(5) Permanent service-connected
disability of one lung, rated 50 percent
or more disabling, in combination with a

nonservice-connected disability of the
other lung.

(b} Effect of judgment or settlement,
(1) If a veteran receives any money or

roperty of value pursuant to an award
in a judicial proceeding based upon, ora
settlement or compromise of, any cause
of action for damages for the
nonservice-connected disability which
established entitlement under this
section, the increased compensation
payable by reason of this section shall
not be paid for any month following the
month in which any such money or
property is received until such time as
the total amount of such increased
compensation that would otherwise
have been payable equals the total of
the amount of any such money received
and the fair market value of any such
property received. The provisions of this
paragraph do not apply, however, to any
portion of such increased compensation
payable for any period preceding the
end of the month in which such money
or property of value was received.

{2) With respect to the disability
combinations specified in paragraphs
(a)(1). (a){2). (a)(3) and (a)(5) of this
section, the provisions of this paragraph
apply only to awards of increased
compensation made on or after October
28, 1986.

(¢} Social secarity and workers'
compensation. Benefits received under
social security or workers'
compensation are not subject to
recoupment under paragraph (b) of this
section even though such benefits may
have been awarded pursuant to a
judicial proceeding.

(d) Veteran's duty to report. Any
person entitled to increased
compensation under this section shall
promptly report to the VA the receipt of
any money or property received
pursuant to a judicial proceeding based
upon, or a settlement or compromise of,
any cause of action or other right of
recovery for damages for the
nofservice-connected loss or loss of use
of the impaired extremity upon which
entitlement under this section is based.
The amount to be reported is the total of
the amount of money received and the
fair market value of property received.
Expenses incident to recovery, such as
attorneys' fees, may not be deducted
from the amount to be reported.

(Autherity: 38 U.S.C. 360}

§3.384 [Removed and reserved|
9. Section 3.384 is removed and
reserved.
10. In § 3.501, paragraph (i)(3) is
revised to read as follows:
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53501 Veterans.

A

(3) Section 3.557. Incompetent veteran,
xdmitted for hospital, institutional or
omiciliary care, without dependents,
whose estate equals or exceeds $1,500:
ast day of the month of admission or
he last day of the month in which the
eteran's estate equal or exceeds $1,500,
whichever is later, If the veteran was
ospitalized for observation and
pxamination, the date treatment began
ill be considered the date of
b dmission.

uthority: 38 U.S.C. 3012{c))

11. In § 3.502, the introductory text
nd paragraph (c) are revised to read as
jllows:

3502 Surviving spouses.

The effective date of discontinuance
bf pension, compensation, or
ependency and indemnity
ompensation to or for a surviving

ouse will be the earliest of the dates
tated in this section. Where an award

reduced, the reduced rate will be
ayable the day following the date of
iscontinuance of the greater benefit.

uthority: 38 U.S.C. 210(c})

. * * *

(¢) Legal surviving spouse entitled,
Pate of last payment on award to
other person as surviving spouse. See
3.657.
futhority: 38 U.S.C..210(c})
. L * .

12.In § 3.503, the introductory text
l? paragraphs (b) and (i) are revised as
PLOWS:

3503 Chiidren.

The effective date of discontinuance
pension, compensation, or
pendency and indemnity
mpensation to or for a child, or te or
P 4 veteran or surviving spouse on
alf of such child, will be the earliest
the dates stated in this section.

ere an award is reduced, the reduced
 will be payable the day following
en dg:c of discontinuance of the greater
Eneft,
Buthority: 38 1).8.C, 210(c))

. -

=

b) Enters service. Date of last

vment of apportioned disability

Enefits for child not in custody of
Uanged spouse. Full rate payable to
‘“7an. No change where payments are
"8 made for the child to the veteran,
[her) estranged spouse, his (her)

Ving spouse, or to the fiduciary of a

ild not in the surviving spouse's
stody.

(Authority: 38 U.S.C. 210(0))
(i) Surviving spouse becomes entitled.
Date of last payment. See § 3.657.

(Authority: 38 U.S.C. 210(c})

13. In § 3.557, the first sentence of
paragraph (b}(4) and paragraph (d), and
all of paragraph (c) are revised and an
authority citation is added to paragraph
(d) to read as follows:

§3.557 Incompetents; estate over $1,500
and institutionalized.
- - - - *

(b] o

(4) Has an estate, derived from any
source, which equals or exceeds $1,500,
further payments of pension,
compensation or emergency officer’s
retirement ‘pay will not be made, except
as provided in paragraph (d) of this
seclion, until the estate is reduced to
$500.

- . - - -

(c] For veterans subject to paragraph
(b) of this section, the value of the
veteran's estate shall be computed
under the provisions of § 13.109 of this
title.

{Authority: 38 U.S.C. 210{(c})

(d) Payment of pension, compensation
or emergency officers' retirement pay to
a veteran subject to the provisions of
paragraph (b} of this section will be
discontinued the last day of the month
of admission or the last day of the
month in which the veteran's estate
equals or exceeds $1,500, whichever is
later. * * *

{Authority: 38 U.S.C. 3203)
» » * - »

14. In § 3.800, paragraph (a}{2) is
amended by adding a sentence at the
end and revising the authority citation
to read as follows:

§3.800 Disability or death due to
hospitalization, etc.

(a) » » -

(2] * * * The provisions of this
paragraph do not apply, however, to any
portion of such compensation or
dependency and indemnity
compensation payable for any period
preceding the end of the month in which
such judgment, settlement or

- compromise becomes final.

(Authority: 38 U.S.C. 210(c))
- L £ - -

15. In § 3.809a, the introductory text ia
revised to read as follows:

§3.809a Special home adaptation grants
under 38 U.S.C. 801(b).

A certificate of eligibility for
assistance in acquiring necessary
special home adaptations, or, on or after

October 28, 1988, for assistance in
acquiring a residence already adapted
with necessary special features, under
38 U.S.C. 801{b) may be issued to a
veteran who served after April 20, 1898,
if the following requirements are met:
(Authority: 38 U.S.C. 801(b})

[FR Doc, 88-13919 Filed 6-20-88; 8:45 am]|
BILLING CODE £320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL-3399-2; KY-043]

Approval and Promulgation of
Impiementation Plans; Kentucky
Permit Fees and Renewal

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA today approves

amendments to Jefferson County

Regulation 2,08, Permit Fees and

Renewal, submitted to EPA on March

20, 1987, These amendments entail a

complefe realignment of permit fees and

renewal frequencies. After completing a

study of the average costs involved in

establishing a permit, the Jefferson

County Air Pollution Contol District

determined that these revisions to

Regulation 2.08 being approved today

are necessary to cover the costs of

reviewing and processing permit
applications, as well as the costs of
implementing and enforcing such permit
conditions. Section 110{a)(2)(X) of the

Clean Air Act provides the authority for

the establishment of permit fees. The

amendments to Regulation 2.08 being
approved in this notice were propossd
on November 19, 1987 (52 FR 44448). No
comments were received in response to
that proposal.

EFFECTIVE DATE: This rule will become

effective on July 21, 1988,

ADDRESSES: Copies of the documents

relevant to this action are available for

public inspection during normal
business hours at the following
locations:

U.S. Environmental Protection Agency,
Region IV, Air Programs Branch, 345
Courtland Street, NE., Atlanta,
Ceorgia 30365.

Kentucky Natural Resources and
Environmental Protection Cabinet,
Department of Environmental
Protection, Frankfort Office Park, 18
Reilly Road, Frankfort, Kentucky
40601.
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Jefferson County, Kentucky, Physical - . -
and Environmental Services, Air .
Pollution Control District, 914 East
Broadway, Louisville, Kentucky 40204,

Public Information Reference Unit,
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460,

FCR FURTHER INFORMATION CONTACT:

Pamela E. Adams of the EPA Air

Programs Branch at the above address; -

telephone (404) 347-2864 or FTS 257-

2804, :

SUPPLEMENTARY INFORMATION: On
March 20, 1987, the Kentucky Division of
Air Pollution Contro! submitted to EPA
revisions to Jefferson County Regulation
2,08, Permit Fees and Renewal. This
regulation is a part of the Kentucky
State Implementation Plan (SIP)

approved under section 110 of the Clean -

Air Act. Submittal of these amendments
by the Jefferson County Air Pollution
Control District occurred on March 2,
1987. Opportunity for public
participation and input relevant to these
amendments was provided through a
public hearing conducted on December
17, 19886, at the Air Pollution Coatrol
District of Jefferson County. The
revisiens to Regulation 2.08, Permit Fees
and Renewal, incorporate a complete
realignment of permit fees and renewal
frequencies. Section 110(a){2)(K) of the
Clean Air Act provides the authority for
the establishment of permit fees. Section
110{a}{2)(K) of the Clean Air Act
provides that a SIP can be approved by
EPA if it “requires the owner or operator
of each major stationary source (o pay
to the permitting authority as a
condition of any permit required under
this Act a fee sufficient to cover: (i) The
reasonable costs of reviewing and
gcting upon any application for such a
permit, and (ii) if the owner or operator
receives a permit for such source,
whether before or after the date of
enactment of this subparagraph, the
reasonable costs (incurred after such
date of enactment) of implementing and
enforcing the terms and conditions of
any such permit (not including any court
costs or other costs associated with any
enforcement action).” After conducting
a study of the average permitting costs
associated with meeting the
requirements of section 110{a}{2)(K) of
the Clean Air Act, the Jefferson County
Air Pollution Control District
determined that revisions to Regulation
2.08 discussed in this notice are
necessary to compensate for increased
permitting costs.

Section 1 of Regulation 2.08 was
revised to increase and redistribute
permit fees. A fee was also established
for demolition/renovation of ashestos
containing structures. Section 1(a) was

. revised to-increase the operating permit: .

fee from $15 to $50 per process. Fhe -
stipulation was added to section 1(a)
that these permits are for major and

minor sources: An amendment to

. section 1(b) of Regulation 2.08 increased

the fee for canstruction permits from $15
to $450. Furthermore, section 1(b) was-
amended to state that the $450 fee is

- "for all affacted facilities which singly

or collectively have the potential to be
emiiters of 100 tons per year or mere of
any pollutant."” A new subsection,
section 1{c), was added to Regulation
2.08 to state that the construction permit
fee for sources not covered by section
1{b) will be $200. Section 1(d) of
Regulation 2.08, labelled as secticn 1{c)
prior to. the amendments discussed in
this notice, was amended to increase the
fee for banking permits from $15 to $50.
The section labelled 1(d) prior to the
amendments discussed in this notice
was deleted. Prior to this deletion, this
section stated that there would a
“'$2000/ year maximum operating permit
fee per source.”" A new subsection,
section 1(e), was added to Regulation
2.08 to establish a $100 fee for the
“demolition/renovation of asbestos
containing structures.” As a result of
this new subsection, sections previously
labelled section 1(e) and section 1(f)
were labelled as section 1{f) and section
1(g). respectively.

Section 2 of Regulation 2.08 was
revised to change renewal conditions for
permits, Section 2(a) was amended to
state that “major sources shall renew
operating permits every two years.”
Prior to this revision, major sources
were required to renew operating
permits every vear. A similar
amendment to section 2(b) requires
minor sources to renew operating
permits every four years rather than
every three years. A new subsection,
section 2(c), states that “the District, at
its discretion, may adjust individual
permit time periods to conform with its
inspection schedules of sources.”
Section 2{d) of Regulation 2.08,
previously labelled as section 2(c), was
amended to state that “permits issued
under this regulation are not

transferable.” This revisicn was

adopted for clarification purposes as the
previous version read “this section"
rather than “this regulation.” Section
2(e) was added to state that “banking
permits are not subject to periodic
renewal."”

The amendments to Regulation 2.08
being approved in this notice were
proposed in a Federal Register notice
dated November 19, 1987 (52 FR 44448).
The proposal notice discusses comments
received atthe December 17, 1986,
public hearing conducted to review the

amendments to Regulation 2.08. No
comments were submitted to EPA in
response to the proposal notice (52 FR
44448). EPA anticipates no adverse
environmental impacts resulting from
implementation of the amendments to
Regulation 2.08 being approved today.

Final Action

EPA is today approving regulatcry
changes to Jefferson County Regulation
2.08, Permit Fees and Renewal. These
changes increase several permit fees
and decrease renewal frequencies. The
Jefferson County Air Pollution Control
District determined that these revisions
are necessary to cover the costs of
reviewing and processing permit
applications, as well as the costs of
implementing and enforcing such permit
conditions. ;

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 22, 1988. This action
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b){2).)

List of Subjects in 40 CFR Pari 52

Air pollution control,
Intergovernmental relations.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Kentucky was approved by the Director of
the Federal Register on July 1, 1982,

Dated: June 9, 1988,
Lee M. Thomas,
Administrator.

Part 52 of Chapter L. Title 40, of the
Cade of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.
Subpart S—Kentucky

2. Section’52.920 is amended by
adding paragraph (c)(55) to read as
follows:

§52.920 identification of plan.

- * » * *

(c) L

(55) Revisions to Jefferson County,
Kentucky Regulation 2.08, Permit Fees
and Renewal, submitted on March 20,
1987; by the Kentucky Natural
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Resources and Environmental Protection
Cabinel.

(i} Incorporation by reference.

(A) Revisions to Jefferson County,
Kentucky Regulation 2.08, Permit Fees
and Renewal, which became State-
effective on December 17, 1986,

(B) Letter of March 20, 1987, from the
Kentucky Natural Resources and
Environmental Protection Cabinet,

(ii) Other material—none.

[FR Doc. 88-13620 Filed 6-20-88; 8:45 am]
BILLING CODE 6560-50-M

HARRY S. TRUMAN SCHOLARSHIP
FOUNDATION

45 CFR Part 1801

Harry S. Truman Scholarship Program
Regulations; Final Provisions

AGENCY: Harry S, Truman Scholarship
Foundation.

ACTION: Final rule.

SUMMARY: The following are the
regulations governing the annual
competition for Harry S. Truman
Scholarships, as amended. Amendments
are being made to expand the

nomination requirements to permit each
institution of higher education annually
to nominate up to three students for
Truman Scholarships. The nominated
students may have legal residence in the
same State/District or they may be
residents of different States/Districts
(§1801.11). The amendments also reflect
an increase to $7,000 of the maximum
annual Scholarship stipend (§ 1801.41).
In addition a number of clarifying
changes are being made to the last
complete edition of these regulations
published in the Federal Register on
December 9, 1980 (45 FR 81047).

EFFECTIVE DATE: June 21, 1988.

ADDRESS: Harry S. Truman Scholarship
Foundation, 712 Jackson Place, NW.,
Washington, DC 20008,

FOR FURTHER INFORMATION CONTACT:
Malcolm C. McCormack, (202) 395-4831.
Dated: June 14, 1988.
Malcolm G, McCormack,
Executive Secretary.
Approved: June 14, 1988.
Elmer B, Staats,
Chairmon, Boord of Trustees.
Title 45 of the Code of Federal

Regulations is amended by revising Part
801, to read as follows:

PART 1801—HARRY S. TRUMAN
SCHOLARSHIP PROGRAM

Subpart A—General

Sec.

1801.1 Annual Truman Scholarship
competition.

1801.2 Truman Scholars are selected from
each State.

1801.3 Students eligible for nomination.

1801.4 Definitions.

Subpart B—Nominations

1801.10 Nomination by institution of higher
education.
1801.11 Annual nomination.

1801.12 Institutions with more than one
campus.
1801.13 Two-year institutions.

1801.14 Submission of application to the
Foundation,

1801.15 Faculty representative,

1801.16 Closing date for receipt of
nominations.

1801.17 Contents of application.

Subpart C—The Competition

1801.20 Selection of semifinalists.

1801.21 Evaluation criteria.

1801.22 Interview of student with regional
review panel.

1801.23 Recommendation by panel.

1801.24 Further recommendations or
nominations.

1801.25 Selection of Truman Scholars by the
Foundation.

Subpart D—Graduate Study and the Work
Experience Program

1801.30 ' Continuation into graduate study.

1801.31 Approval of graduate programs by
the Foundation.

1801.32 Eligiblé colleges and degree
programs.

1801.33 The work experience program.

Subpart E—Amount of Payments to
Students

1801.40
1801.41
1801.42
1801.43

Travel expenses of semifinalists.

Scholarship awards.

Definition of “fee".

Allowance for books.

1801.44 Allowance for room and board.

1801.45 Deduction for benefits from other
sources.

Subpart F—Payment Conditions and
Procedures

1801.50 Acceptance of the scholarship.
1801.51 Report at the beginning of each
term. :

1801.52 Definition of “term".
1801.53 Payment schedule,
1801.54 Postponement of payment.

Subpart G—Duration of Scholarship
1801.60 Renewal of scholarship.
1801.61 Termination of scholarship.
1801.62 Recovery of scholarship funds.

Authority: Pub. L, 93-842, 88 Stat. 2276 (20
U.S.C. 2001-2012).

Subpart A—General

§ 1801.1 Annual Truman Scholarship
competition.

Each year, the Harry S. Truman
Scholarship Foundation carries out a
nationwide competition to select
students to be Truman Scholars.

§ 1801.2 Truman Scholars are selected
from each State.

(a) At least one Truman Scholar is
selected each year from each State in
which there is a resident applicant who
meets the eligibility criteria in § 1801.3.
In addition, the Board of Trustees may
select additional Scholars-at-Large.

(b) As used in this part, “State" means
each of the States, the District of
Columbia, the Commonwealth of Puerto
Rico, and considered as a single entity:
Guam, the Virgin Islands, American
Samoa, and the Commonwealth of the
Northern Mariana Islands.

§1801.3 Students eligible for nomination.

A student is eligible to be nominated
as a Truman Scholar if he or she:

(a) Is a matriculated student pursuing
a degree at an institution of higher
education during the year in which
nominated;

(b) Will be a junior pursuing a
bachelor's degree as a full-time student
at an institution of higher education the
following academic year;

(c) Has an undergraduate field of
study that permits admission to a
graduate program leading to a career in
public service;

(d) Has an undergraduate average of
at least "B" or its equivalent and ranks
in the upper fourth of his or her class;
and

(e) Is a U.S. citizen, a U.S. national, or
a permanent resident of the
Commonwealth of the Northern Mariana
Islands.

§ 1801.4 Definitions.

As used in this part:

“Academic year" means the period of
time, typically 8 or 9 months in which a
full-time student would normally
complete two semesters, two trimesters,
three quarters, or the equivalent.

“Foundation” means the Harry S.
Truman Scholarship Foundation.

“Full-time student” means a student
who is carrying a sufficient number of
credit hours or their equivalent to secure
the degree or certificate toward which
he or she is working, in no more than the
length of time normally taken at the
institution of higher education.

“Graduate study” means the courses
of study beyond the baccalaureate level
which may lead to an advanced degree.
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“Institution of higher education’ has
the meaning given in section 1201(a) of
the Higher Education Act of 1965 (20
U.S.C. 1141(a)).

“Junior” means a student who has
received credit for more than one-half of
the coursework required to complete the
second year of college, but not more
than one-half of the coursework
required to complete the third year of
college.

“President” means the principal
official responsible for the overall
direction of the operations of an
institution of higher education.

“Public service" means a career at
any level or in any function of
government, including, for example,
government service activities in the
health, engineering or military fields, as
well as other fields of governmental
activity.

“Resident" means a person who has
legal residence in the State, recognized
under State law. If a question arises
concerning the State of residence, the
Foundation determines, for the purposes
of this program of which State the
person is a resident, taking into account
parent's place of residence, eligibility for
“in-State™ tuition rates at public
institutions of higher education, and
place of registration to vote.

“Senior” means the academic level
recognized by the institution of higher
education as having fourth year
standing.

“Sophomore"” means the academic
level recognized by the institution of
higher education as having second year
standing.

“Work-experience program’ means
employment approved by the
Foundation that involves an intensive
period of practical work in Federal,
State, or local government office.

Subpart B—Nominations

§ 1801.10 Nomination of institution of
higher education.

To be considered in the competition a
student must be nominated by the
institution of higher education that he or
she attends.

§ 1801.11 Annual nomination.

(a) Except as provided in §§ 1801.12
and 1801.13, each institution of higher
education may nominate up to three
students annually. If an institution
chooses to nominate three students, the
three may have legal residence in the
same State, or in different Siates.

(b) All nominations must be made by
the President of the institution or the
designated Faculty Respresentative,
after the President asks for and

considers recommendations by the
faculty.

§1801.12
campus.

If an institution of higher education
has more than one component
separately listed in the current edition of
the publication Education Directory:
Colleges and Universities (Published by
the U.S. Department of Education), each
component of the institution may
nominate up to three students. However,
a component that is organized solely for
administrative purposes and has no
students enrolled may not nominate a
student.

Institutions with more than one

§ 1801.13 Two-year institutions.

If an institution of higher education
does not offer education beyond the
sophomore level, the institution may
nominate only students who will be a
junior the following year at another
institution of higher education.

§ 1801.14 Submission of application to the
Foundation.

To nominate a student for the
competition, the institution of higher
education must send the student's
application to the Foundation.

§ 1801.15 Facuity representative.

(a) Each institution which nominates a
student or which has a Truman Scholar
in attendance must give the Foundation
the name, business address, and
business telephone number of a member
of the faculty who will serve as liaison
between the institution and the
Foundation.

(b) It is the role of this Faculty
Representative to publicize the Truman
Scholarship Program on campus, solicit
recommendations of potential nominees
from members of the faculty, and insure
that the institution's nomination with all
required supporting documents, is
forwarded to the Foundation by the
required deadline.

§ 1801.16 Closing date for receipt of
nominations.

The Foundation publishes an annual
notice in the Federal Register of the
date, usually December 1, by which
institutions of higher education must
submit their nominations and all
supporting documents in order to be
guaranteed consideration by the
Foundation.

§ 1801.17 Contents of application.

(a) The Foundation provides a form
that must be used as the application.

(b) Each application must include the
following:

(1) A statement that the student is an
applicant for a Truman Scholarship;

(2) A statement that the student plans

to pursue a career in public service;

(3) A list of the students public service
activities, such as those associated with
government agencies, community
groups, political campaigns, and
charities;

(4) A list of leadership positions the
student has held during high school and
during the first two years of
undergraduate school;

(5) A statement that the student is
willing to participate in an internship or
seminar sponsored by the Foundation;

(8) A statement of interest in a career
in government, written by the student,
that shows in some detail how the
student's academic program and overall
education plans will prepare him or her
for that chosen career.

(c) In support of each nomination the
following documents must also be
submitted:

(1) An essay of 600 words or less
written by the student that analyzes a
particular public policy issue of interest
to the student;

(2) Transcripts of the student’s high
school and undergraduate scholastic
record; and

(3) Three letters of recommendation.
One of these letters must be written by a
faculty member in the student's field of
study, and one must be written by
another person who can speak to the
student’s potential for a career in public
service.

Subpart C—The Competition

§ 1801.20 Selection of semifinalists.

The Foundation selects semifinalists
from the students who are nominated.

§ 1801.21 Evaluation criteria.

(a) The Foundation selects
semifinalists from the students
nominated on the basis of the following
criteria:

(1) The extent to which the student
has.shown an outstanding potential for
leadership in the public service; and

(2) The student's academic
performance.

(b) The Foundation evaluates each
student solely on the basis of the
information required under § 1801.17.

§ 1801.22 Interview of student with
regional review parnel.

The Foundation invites each
semifinalist to an interview with a
regional review panel.

§ 1801.23 Recommendation by panel.

(a) Each regional review panel
recommends two finalists from.e.ach
State to the Foundation. In adfhhon. the
Board of Trustees may authorize each
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regional review panel to recommend
additional “Scholars-at-Large™ from the
States in its region.

(b) The finalists must be
recommended by the panel in the order
of their qualification to be a Truman
Scholar.

(c) The recommendations are based
on the material required under § 1801.17
and, as determined in the interview, the
panel's assessment of each
semifinalist's potential for leadership in
government,

§1801.24 Further recommendations or
nominations.

(a) The Foundation may ask a regional
review panel to submit the names of
additional finalists for consideration, or
may ask institutions of higher education
to submit additional nominations.

(b) If additional nominations are made
under paragraph (a) of this section, the
applications must meet the requirements
of Subpart B of this part, and are
considered under the procedures of this
subpart.

§1801.25 Selection of Truman Scholars by
the Foundation.

(a) The Foundation names Truman
Scholars after receiving
recommendations from the regional
review panels.

(b) The Foundation may name an
alternate for each Truman Scholar. The
alternate receives the scholarship if:

(1) The person named as Truman
Scholar is not able to begin studies at
lhelstart of the following academic year,
and

(2) Payments are not postponed under
§ 1801.54.

Subpart D—Graduate Study and the
Work Experience Program

§1801.30 Continuation into graduate
study.

(a) The Foundation will not conduct a
new and separate competition for
graduate scholarships, nor will it add
ilew]Truman Scholars at the graduate
evel,

{b) Only Truman Scholars who
salisfactorily complete their
undergraduate education and who
comply with § 1801.31 shall be eligible
orcontinued Foundation support for an
approved program of graduate study.

§1801.31 Approval of graduate programs
by the Foundation.

(a) Early in their senior year, Truman

cholars desiring Foundation support for
fladuate study must submit a proposed
Program of graduate study to the

cundation for approval. The proposed
Prigram may subsequently be changed
Wih the approval of the Foundation.

(b) Foundation approval of the
Scholar's proposal is required before
financial support is granted for graduate
work.,

(¢) Scholars must include in their
submission to the Foundation a
statement of interest in a career in
government that specifies in some detail
how their graduate program and their
overall educational plans will prepare
them for their chosen career goal.

(d) Scholars may offer relevant and
appropriate fields of study that will help
prepare them for a career in
government.

§ 1801.32 Eligible colieges and degree
programs.

(a) Truman Scholars at the graduate
level may study at gny accredited
college or university that offers graduate
study.

(b) They may enroll in any relevant
graduate program, including masters of
arts, masters of public administration,
masters of business administration, law,
medicine, engineering or doctoral study.

(c) Foundation support for graduate
study is restricted to two full-time years
of study.

§ 1801.33 The work experience program.

(a) The Foundation encourages all
Truman Scholars without substantial
previous government experience to
participate in a voluntary program of
work experience in the public service.
This would typically occur after the
completion of the baccalaureate degree.

(b) These apprenticeships are
intensive periods of practical work
ranging up to a year in length in a
Federal, State, or local government
office arranged with the approval of the
Foundation.

(¢) Although the Foundation is not
authorized to provide financial support
during this period, it will attempt to
assist Scholars to make appropriate
work experience arrangements.

Subpart E—Amount of Payments to
Students

§ 1801.40 Travel expenses of semi-
finalists.

(a) Each semi-finalist may receive
reimbursement for the actual and
necessary expenses of round trip
transportation to the location of the
regional review panel.

(b) The Foundation uses the Federal
Travel Regulations (referenced in 41
CFR 101-7.003) as a guide to determine
the amount of the reimbursement.

(c) The Foundation informs semi-
finalists of the procedures for obtaining
this reimbursement.

§ 1801.41 Scholarship awards.

Each Truman Scholar receives
annually $7,000 or the cost of tuition
fees, books, and room and board,
whichever is less.

§ 1801.42 Definition of “fee".

As used in this part, “fee” means a
typical and usual non-refundable charge
by the institution of higher education for
a service, a privilege, or the use of
property which is required for Scholars'
enrollment and registration.

§ 1801.43 Allowance for books.

The cost allowance for a student’s
books is $180 per year.

§ 1801.44 Allowance for room and board.

The cost allowed for a student’s room
and board is the amount the institution
of higher education reports to the
Foundation as the average cost of room
and board for the student's institution,
given the type of housing the student
occupies.

§ 1801.45 Deduction for benefits from
other sources.

The cost allowed for a student's
tuition, fees, books, and room and board
must be reduced to the extent that the
cost is paid for by another organization.

Subpart F—Payment Conditions and
Procedures

§ 1801.50 Acceptance of the scholarship.

To receive any payment, a Truman
Scholar must sign an acceptance of the
scholarship and submit it to the
Foundation.

§ 1801.51 Report at the beginning of each
term.

The Truman Scholar must submit the
following material to the Foundation at
the beginning of each term:

(a) A statement of the student's costs
for tuition, fees, books, and room and
board.

(b) A certification by an authorized
official of the institution that the
statement of those costs is accurate,

(c) A certification of the amounts of
those costs that are paid for by another
organization.

(d) A certification by an authorized
official of the institution that the
Truman Scholar:

(1) Is a full-time student and is taking
a course of study, training, or other
educational activities to prepare for a
career in public service; and

(2) Is not engaged in gainful
employment that interferes with the
Scholar’s studies.
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(e) A certification by an authorized
official of the institution of whether the
Truman Scholar is in academic gaod
standing.

§ 1801.52 Definition of “term".

As used in this part, "“term" means the
period which the institution of higher
education uses to divide its academic
year: Semester, trimester, or quarter.

§ 1801.53 Payment schedule.

The Foundation will pay the Truman
Scholar a portion of the award after
each report submitted under § 1801.51.

§ 1801.54 Postponement of payment.

(a) A Truman Scholar may request the
Foundation to postpone one or more
payments because of sickness or other
circumstances.

(b) If the Foundation grants a

postponement, it may impose such
conditions as it decides are necessary.

Subpart G—Duration of Scholarship

§ 1801.60 Renewal of scholarshjp.

It is the intent of the Foundation to
renew scholarship awards for a period
not to exceed a total of four academic
years (consisting of the junior year, the
senior year and up to two academic
years of graduate study), only in
accordance with the regulations
established by its Board of Trustees,
and subject to an annual review for
compliance with the requirements of this
part.

§ 1801.61 Termination of scholarship.

(a) The Foundation may terminate a
scholarship under thé following specific
conditions:

(1) If the Truman Scholar does not
meet the criteria in § 1801.51(e) for two
consecutive terms, or

(2) If the Truman Scholar does not
meet the criteria in § 1801.31,

§ 1801.51(d) or § 1801.3(e).

(b) Before it terminates a scholarship
under these conditions the Foundation
gives the student notice and an
opportunity to be heard with respect to
the grounds for termination.

§ 1801.62 Recovery of scholarship funds.
If a scholarship is terminated or if the
student resigns a scholarship, all
scholarship funds which have not been
spent or which the student may recover
must be returned to the Foundation.

[FR Doc. 88-13889 Filed 6-20-88; 8:45 am|
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Federal Register
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Tuesday, June 21, 1988

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these nofices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Parts 916, 917, and 919

Expenses and Assessment Rates for
Specified Marketing Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
authorize expenditures and establish
assessment rates under Marketing Order
Nos. 816 and 917 (California nectarines,
plums, and peaches) and 919 (Colorado
peaches) for the 1988-88 fiscal year
established for each order. Each
marketing order requires that the
assessment rate for a particular fiseal
vear shall apply to all assessable
commodities handled from the beginning
of such year. An annual budget of
expenses is prepared by each
administrative committee and submitted
o the U.S. Department of Agriculture
(USDA) for approval. The members of
the committees are handlers and
vroducers of the regulated commodities.
They are familiar with the committees’
needs and with the costs for goods,
services, and personnel in their local
dreas and are thus in a position to
formulate appropriate budgets. Funds to
administer these programs are derived
from assessments on handlers. The
assessment rate recommended by each
tommittee is derived by dividing
anticipated expenses by expected
shipments of the commodity. Because
that rate is applied to actual shipments,
"' must be established at a rate which
will produce sufficient income to pay the
tommittees’ expected expenses.

DATE: Comments must be received by
July 1, 1988. g
ADDRESS: Interested persons are invited
0 submit written comments concerning
this proposal. Comments must be sent in
riplicate to the Docket Clerk, F&V,

AMS, USDA, P.O. Box 96456, Room
%085-S, Washington, DC 20090-6456.

Comments should reference the date
and page number of this issue of the
Federal Register and will be made
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Jerry N. Brown, Marketing Specialist,
Marketing Order Administration Branch,
F&V, AMS, USDA, P.O. Box 96456,
Room 2525-S, Washington, DC 20090-
6456; telephone: (202) 475-5464.
SUPPLEMENTARY INFORMATION: This rule
is proposed under Marketing Order Nos.
916 [7 CFR Part 916} regulating the
handling of nectarines grown in
California; 917 |7 CFR Part 817)
regulating the handling of fresh pears,
plums, and peaches grown in California;
and 919 [7 CFR Part 919] regulating the
handling of peaches grown in Mesa
County, Colorado. These orders are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended [7 U.S.C. 601-674}, bereinafter
referred to as the Act.

This proposed rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “nen-major”
rule under criteria contained therein,

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 650 handlers
of California plums, peaches, and
nectarines subject to regulation under
marketing orders [7 CFR Parts 916 and
917], and there are approximately 2,030
producers of these commodities in the
regulated area. There are approximately
28 handlers of Colordao peaches subject
to regulation under marketing order [7
CFR Part 919], and there are
approximately 245 producers of peaches
in the regulated area. Small agricultural
producers have been defined by the

Small Business Administration [13 CFR
121.2] as those having average gross
annual revenues for the last three years
of less than $500,000, and small
agricultural service firms are defined as
those whose gross annual receipts are
less than $3,500,000. The majority of
these handlers and producers may be
classified as small entities.

Each marketing order requires that the
assessment rate for a particular fiscal
year shall apply to all assessable
commodities handled from the beginning
of such year. An annual budget of
expenses is prepared by each
administrative commitiee and submitted
to the U.S. Department of Agriculture for
approval. The members of the
committees are primarily handlers and
producers of the regulated commodities.
They are familiar with the committees’
needs and with the costs for goods,
services, and personnel in their local
areas and are thus in a position to
formulate appropriate budgets. The
budgets are formulated and discussed in
public meetings. Thus, all directly
affected persons have an opportunity to
participate and provide input.

The assessment rate recommended by
each committee is derived by dividing
anticipated expenses by expected
shipments of the commaodity. Because
that rate is applied to actual shipments,
it must be established at a rate which
will produce sufficient income to pay the
committees' expected expenses.
Recommended budgets and rates of
assessment are usually acted upon by
the committees shortly before a season
starts, and expenses are incurred on a
continuous basis. Therefore, budget and
assessment rate approvals must be
expedited so that the committees will
have funds to pay their expenses.

The Nectarine Adminisirative
Commitiee met on May 5, 1988, and
unanimously recommended 1988-89
marketing order expenditures of
$3,123,908 and an assessment rate of
$0.18 per No. 22D standard lug box
(package) of fresh nectarines. For
comparison, 1987-88 fiscal year
budgeted expenditures were $2,844,417
and the assessment rate was $0.16 per
package. Major expenditure categories
in the 1988-89 budget are $1,801,886 for
market development and $867,000 for
inspection, with most of the remainder
for program administration. Total
income for 1988-89 would amount to
$3,173,900, including assessment income




23244

Federal Register / Vol. 53, No. 119 / Tuesday, June 21, 1988 |/ Proposed Rules

of $3,132,900 based on shipments of
17,405,000 packages of fresh nectarines,
$20,000 from the California Department
of Food and Agriculture, and $21,000
from other sources such as interest
earned on the reserve fund. Committee
reserves are within limits authorized
under the program,

The Plum Commodity Committee met
on May 4, 1988, and unanimously
recommended 1988-89 marketing order
expenditures of $3,510,878 and an
assessment rate of $0.19 per No. 22D
standard lug box (package) of fresh
plums. For comparison, 1987-88 fiscal
year budgeted expenditures were
$3,125,626 and the assessment rate was
$0.19 per package. Major expenditure
categories in the 1988-89 budget are
$1,971,459 for market development and
$1,085,960 for inspection, with most of
the remainder for program
administration. Total income for 1988-89
would amount to $3,508,030, including
assessment income of $3,465,030 based
on shipments of 18,237,000 packages of
fresh plums, $20,000 from the California
Department of Food and Agriculture,
and $23,000 from other sources such as
interest earned on the reserve fund.
Additional estimated income includes
$100,000 from the USDA's Foreign
Agricultural Service for export matching
funds. Reserves are within the maximum
amounts authorized under the program.

The Peach Commodity Committee met
on May 5, 1988, and recommended, by a
12-1 vote, 1988-89 marketing order
expenditures of $2,562,089 and an
assessment rate of $0.18 per No. 22D
standard lug box (package) of fresh
peaches. For comparison, 1987-88 fiscal
year budgeted expenditures were
$2,409,180 and the assessment rate was
$0.16 per package. Major expenditure
categories in the 1988-89 budget are
§1,280,435 for market development and
£896,000 for inspection, with most of the
remainder for program administration.
Total income for 1988-89 would amount
to $2,590,980, including assessment
income of $2,553,480 based on shipments
of 14,186,000 packages of fresh peaches,
$20,000 from the California Department
of Food and Agriculture, and $17,500
from other sources such as interest
eammed on the reserve fund, Additional
estimated income includes $20,000 from
the USDA's Foreign Agricultural Service
for export matching funds. Reserves are
within the maximum amounts
authorized under the program.

The Colorado Peach Administrative
Committee met cn May 23, 1988, and
unanimously recommended 1988-89
marketing order expenditures of $1.830
und an assessment rate of $0.01 per
bushel of fresh peaches. The Federal

marketing order program is operated in
conjunction with a State program. For
comparison, 1987-88 fiscal year
budgeted expenditures were $683. There
was no assessment rate for the 1987-88
season because the committeé wanted
to reduce the Federal portion of the
reserve account. The reserve was
reduced to $30. Federal assessment
income for 1988-89 would amount to
$1,800 based on shipments of 180,000
bushels of fresh peaches. Operating
reserves are well within the amounts
authorized under the program. The
Federal program budget expenditures of
$1,830 would be used to help pay the
manager's salary.

While this proposed action would
impose some additional costs on
handlers, the costs are in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed on to producers. However, these
costs would be significantly offset by
the benefits derived from the operation
of the marketing orders. Therefore, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

It is found and determined that a
comment period of less than 30 days is
appropriate because the budgets and
assegsment rate approval for these
programs need to be expedited. The
committees need to have sufficient
funds to pay their expenses, which are
incurred on a continuous basis.

List of Subjects in 7 CFR Parts 916, 917,
and 919

Marketing agreements and orders,
Nectarines, Pears, Plums, Peaches
(California), Peaches (Colorado).

For the reasons set forth in the
preamble, it is proposed that new
§§ 916.227, 917.250, 917.251, and 919.227
be added as follows:

1. The authority citation for 7 CFR
Parts 916, 917, and 919 continues to read
as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 801-674.

2. New §8§ 916.227, 917.250, 917.251,
and 919.227 are added to read as
follows:

PART 916—NECTARINES GROWN IN
CALIFORNIA

§ 916,227 Expenses and assessment rate.

Expenses of $3,123,908 by the
Nectarine Administrative Committee are
authorized, and an assessment of $0.18
per No. 22D standard lug box of
assessable nectarines is established for
the fiscal peiicd ending February 28,

1989. Unexpended funds may be carried
OVer as a reserve.

PART 917—FRESH PEARS, PLUMS,
AND PEACHES GROWN IN
CALIFORNIA

§917.250 Expenses and assessment rate,

Expenses of $3,510,878 by the Plum
Commodity Committee are authorized,
and an assessment rate of $0.19 per No.
22D standard lug box of assessable
plums is established for the fiscal period
ending February 28, 1989. Unexpended
funds may be carried over as a reserve,

§917.251 Expenses and assessment rate,

Expenses of $2,562,089 by the Peach
Commodity Committee are authorized
and an assessment rate of $0.18 per No,
22D standard lug box of assessable
peaches is established for the fiscal
period ending February 28, 1989.
Unexpended funds may be carried over
as a reserve.

PART 919—PEACHES GROWN IN
MESA COUNTY, COLORADO

§919.227 Expenses and assessment rate.

Expenses of $1,830 by the
Administrative Committee are
authorized, and an assessment rate of
$0.01 per bushel of assessable peaches
is established for the fiscal period
ending June 30, 1988. Unexpended funds
may be carried over as a reserve.

Dated: June 16, 1988.

William J. Doyle,

Acting Deputy Driector, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 88-13958 Filed 6-20-88; 8:45 am]
BILLING CODE 3410-02-M

FEDERAL HOME LOAN BANK BOARD

12 CFR Parts 563c and 571
[No. 88-460] \

Investment Portfolio Policy and
Accounting Guidelines

Date: June 9, 1988.
AGENCY: Federal Home Loan Bank
Board.

ACTION: Proposed rule; proposed
statement of policy.

SUMMARY: The Federal Home Loan Bank
Board (“Bank Board" or "Board") is
proposing to amend its regulations
governing institutions insured (“'insured
institution™) by the Federal Savings and
Loan Insurance Corporation
(“Corporation") by adopting a statement
of policy and by amending its rules to
clarify that ingured institutions must
account for securities held for
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investment, sale and/or trading in
accordance with generally accepted
accounting principles (“GAAP”). The
proposed policy statement requires an
insured institution's board of directors
to document and monitor its investment
policy and strategies; discusses the
appropriate documentation of
investment decisions; summarizes
GAAP applicable to securities held for
investment, sale and/or trading; and
offers guidance on the application of
GAAP by insured institutions in
determining when securities should be
accounted for as a security held as an
investment, as a security held for sale,
or as a security held for trading. The
intent of the proposed statement of
policy is not to demarcate safe and
sound investment policies and
strategies. Such determinations are
necessarily dependent upon a case-by-
case assessment of individual
institutions in the context of applicable
regulations, policy statements and
supervisory guidelines.

DATE: Comments must be received by
August 22, 1988.

ADDRESS: Send comments to Director,
Information Services Section, Office of
the Secretariat, Federal Home Loan
Bank Board, 1700 G Street NW.,
Washington, DC 20552. Comments will
be available for public inspection at
Information Services, Federal Home
Loan Bank Board, 801 17th Street NW.,
Washington, DC 20552.

FOR FURTHER INFORMATION CONTACT:
Julie A. Gerschick, Professional

Barefoot Bankhead, Professional

Accounting Fellow, (202) 778-2538,

Office of Regulatory Policy, Oversight

and Supervision (“ORPOS"). Federal

Home Loan Bank System, 800

Nineteenth Street NW., Washington, DC

20006; or Gary Jeffers, Staff Attorney,

(202} 377-6457, or Julie L. Williams.

Deputy General Counsel, (202) 377-6459,

Corporate and Securities Division,

Office of General Counsel, Federal

Home Loan Bank Board, 1700 G Street

NW., Washington, DC 20552.

SUPPLEMENTARY INFORMATION: With the

Increased investment powers of savings

institutions and the increased

proliferation of types of securities *,

Some insured institutions have

€Xpanded their investment activity into

i variety of securities as an alternative

0 raditional lending activities. The

extent, volume and nature of the activity

UrDurchasing. originating and selling

\

m;“:ssfcurilies". as used throughout this preamble.
generieally to investment securities, loans,

s 3 e i
Olgage-backed securities and derivative
ecurities,

Accounting Fellow, (202) 778-2537, or W.

securities has led to questions regarding
the inconsistent accounting for and
financial statement presentation of such
securities by insured institutions. In
proposing this statement of policy, the
Board provides guidance and
clarification to insured institutions on
the accounting for and classification 2 of
investments in securities within the
confines of existing accounting
literature. The Board further notes that
section 402 of the Competitive Equality
Banking Act of 1987 requires the Board
to prescribe uniformly applicable
accounting standards to be used by all
insured institutions for the purpose of
determining compliance with any rule or
regulation issued by the Corporation or
the Board to the same degree that
generally accepted accounting principles
are used to defermine compliance with
the rules and regulation of the Federal
banking agencies (“Bank RAP"). An
exception to this requirement is
provided for certain institutions and
transactions where, inter alia, the
transaction was consistent with GAAP
when such transaction was completed.
See 12 U.S.C. 1730h. Accordingly, it is
appropriate for the Board to take notice
of the accounting treatment for
investments in securities (specifically,
accounting for securities held for
investment or frading] by the banking
industry as set forth in the American
Institute of Certified Public Accountants
(“AICPA™) Industry Audit Guide, Audits
of Banks (“Bank Audit Guide”).

The Board envisions that an insured
institution, with the assistance of
management and other qualified
consultants, that invests or intends to
invest in securities shall adopt a written
investment policy to set forth the broad
direction that the institution’s board of
directors believes to be an appropriate
investment course for the institution
given the present financial position of
the institution, the institution's business
plan for growth, the current economic
environment in which the institution
operates and a range of reasonable
economic conditions (e.g., interest rate
changes), the types of securities,
amounts of investments in those types
of securities, and the safety and
soundness considerations pertaining to
the institution. In this regard, significant
changes in the investment policy and/or
investment strategies of the institution

2 "Classification”, as used throughout this
preamble, refers to the balance sheet classification
of securities and does not refer to classificaiton of
assets under 12 CFR 561.16c, "Classification of
Certain Assets”. Furthermore, "'classification” as
used throughout this statement of policy. does not
refer to a classification of assets that falls within
the arbitration process mandated by The
Competitive Equality Banking Act of 1887.

that may be dictated by changing
market conditions or a change in
perception by the institution’s beard of
director’s of the institution's investment
goals must be incorporated into the
overall investment policy and
investment strategies of the institution.

It is also expected that the
institution's board of directors shall
develop investment strategies that set
out, in a more detailed basis, the manner
in which the investment policy shall be
implemented. The investment strategies
shall address, inter alia, the type,
nature, dollar amount and anticipated
maturity of each group of instruments to
be invested in and the acceptable range
of interest rate risk. The investment
strategies must be in sufficient detail to
permit management and its consultants,
if any, to determine the direction of
periodic (daily, weekly, monthly, etc.)
investment activity envisioned by the
board of directors.

It is management's responsibilily to
invest the institution’s assets in
accordance with the investment
strategies. To the extent an independent
consultant is utilized by the insured
institution, management has the
responsibility to oversee the activities of
the consultant to ensure that the
consultant's actions are consistent with
the investment policy and investment
strategies of the insured institution. The
ultimate responsibility for the oversight
of investment consultants lies with the
institution’s board of directors. See the
ORPOS R-Memorandum No. 70, Use of
Investment Consultants, dated March
16, 1988.

The investment activity shall be
reviewed periodically, but no less than
quarterly, by the institution's board of
directors to determine conformity with
the institution’s investment policy and
strategies, Such review must be
documented in the minutes of any
meetings of the board of directors during
which the review is conducted. Such
review is intended to fulfill the board of
directors’ fiduciary duty to supervise
adequately the actions of management
regarding investment activities and to
safeguard and account properly for the
assets of the insured institution.

While changing market conditions
may necessitate deviations from the
institution's investment policy and
strategies, management shall sufficiently
document, in writing (and during the
period the deviations occur), the reasons
for significant deviations and the basis
for the alternative investments
purchased or originated, including the
amount, nature, type, maturity, interest
rate risk, etc., of the alternative
investment as contrasted with the
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original investment. Such significant
deviations, and the related
documentation thereof, must be
reviewed by the institution's board of
directors and formally approved in
writing on a timely basis, 7.e., during the
regular periodic review of the
investment activity.

Management has the responsibility to
maintain an accurate and complete
record of the transactions engaged in by
the institution. See 12 CFR 563.17-1(c).
Such records, both on a detailed basis
and in reports to the institution’s board
of directors and other persons, shall be
maintained in sufficiently concise and
coherent detail to permit
comprehensible review by the
institution’s board of directors and other
persons that have legitimate access to
the insured institution's records, e.g,,
Federal Home Loan Bank System
examiners, independent accountants,
etc. Concomitant with management's
responsibility to maintain adequate
documentation is management's
responsibility to properly account for
and classify the transactions entered
into and to properly account for and
classify the securities held at any
financial reporting date. To that end, the
Bank Board is proposing this policy
statement and amendment to its rules.
The proposed statement of policy
summarizes GAAP and provides
guidance to address the proper
accounting for and classification of
securities held for investment, sale or
trading,®

Accordingly, this proposed statement
of policy and the proposed amendment
to the Board's regulations constitute
“specific principles or procedures on
particular accounting or reporting
matters as the Corporation may require
by regulation or otherwise”. See 12 CFR
563.23-3(a) (1987). To clarify further, the
Board believes that the proposed
statement of policy sets an enforceable
standard of accounting for and
classification of securities held for
investment, sale and/or trading by
insured institutions.

The Board's proposed policy
statement summarizes the accounting
treatment as discussed in the accounting
literature cited in the proposed policy
stalement and focuses on two
significant factors in determining the

® The Board recognizes that new financial
instruments are constantly being developed and it
may be difficult to apply present GAAP, or evolving
GAAP, to the new instruments. However, in the
context of this proposed policy statement, the
institution’s board of directors and management
have the responsibility to determine how such
instruments fit within the institution's investment
policy and investment sirategies and account for the
security in accordance with (existing) GAAP.

appropriate accounting for and
classification of securities held for
investment, sale and/or trading. These
factors are (1) the intent of the
institution to hold the securities for the
foreseeable future, or, conversely, to sell
or to trade the particular securities, and
(2) the institution's ability to hold the
securities for the foreseeable future, The
AICPA Audit and Accounting Guide for
Savings and Loan Associations (“S&L
Audit Guide”) refers to these factors in
the context of determining whether an
estimated allowance for loss in value of
securities held must be recorded, i.e.,
whether there is an impairment of a
security.* The Bank Audit Guide refers
to these factors in the same context 5
and in the context of the proper
accounting for and classification of
securities.® In neither the S&L Audit
Guide nor the Bank Audit Guide are the
terms “intent" and “ability”
substantially discussed. The Board's
proposed policy statement intends to
offer guidance on the application of
these terms in determing the appropriate
accounting for and classification of
securities held by an insured institution
for investment, sale and/or trading. The
proposed policy statement also
recognizes that a presumption of trading
will be found under certain
circumstances. The Board believes that
its use of the terms “intent" and
“ability” in the proposed policy
statement is consistent with the use of
those terms in the S&L Audit Guide and
the Bank Audit Guide,

In analyzing “intent”, the proposed
policy statement addresses the
consistency of an institution's activity
with its investment policy and strategies
and the nature of certain securities
activities. In analyzing “ability"”, the
proposed policy statement addresses
not only an institution's financial ability
but also its regulatory ability to hold
securities in compliance with applicable
regulations, e.g, loans-to-one borrower
limitations, growth limitations. In this
regard, the insured institution must
continually assess the appropriateness
of its investment policy and investment
strategies in light of current and
anticipated economic (market)
conditions and its current and
anticipated financial conditions, e.g.,
liquidity, its business plan, and the
safety and soundness of the institution.
Such review may demonstrate that a

* AICPA Audit and Accounting Guide for Savings
and Loan Associations (1879), Chapter 3,
“Accounting Principles and Auditing Procedures",
page 21.

& AICPA Industry Audit Guide, Audits of Banks
(1983), Chapter 5, “Investment Securities,
Accounting”, page 30.

¢ /d. at p. 32.

revision of the strategies underlying the
policy may be necessary or the policy
itself needs revision in light of current
financial conditions. Such revisions
must be fully explained and documented
and adopted by the institution's board of
directors. These documentation
requirements do not relieve the
institution's board of directors from thei
responsibility to ensure that securities
activities are recorded in accordance
with GAAP.

The Bank Board solicits comments on
all aspects of the proposed amendments
to its rules and the proposed statement
of policy. While the Board wishes to
resolve the inconsistencies in the
application of GAAP, the Board is
aware of and concerned about the
overall effect to insured institutions of
the application of GAAP, which has not
kept pace with the development of
certain securities and securities
strategies, and therefore does not
necessarily reflect the econemics of
specific transactions or series of
transactions. Thus, the Board
specifically requests comment on
suggested modifications to the proposed
amendments to the Board's rules and the
proposed statement of policy, which
would address the overall impact to
insured institutions and the
inconsistencies between the accounting
for and economics of securities
transactions and strategies.

For example, GAAP may require use
of the lower of cost or market to account
for certain securities that are duration
and/or maturity matched. GAAP may
misrepresent the economic condition of
an institution to the extent CGAAP does
not give comparable treatment to related
liabilities. In this respect, the Board
solicits comments on the
appropriateness of and on the extent of
the Board's legal authority to attempt o
remedy such problems.

While the issuance of this proposed
rule and proposed policy statement
indicates the Board's concern regarding
inadequate documentation and
inconsistent accounting forand
classification of securities transactions,
the Board does not recommend that
institutions alter current practices that
their independent accountants have
found to be in compliance with GAAP
until these proposed guidelines have
been finalized.

In addition, the Board requests
comments regarding the appropriateness
of accounting for securities held for
trading at market or the lower of
amortized cost or market. The Board
also requests comments regarding the
need for specific definitions of the terms
“intent" and "“ability”,
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Finally, the Board believes that
adoption of the documentation
requirements of this proposed statement
of policy will require time. In recognition
of this fact and the fact that adoption of
the proposed statement of policy and
amendments to its rules may have
significant impact on ‘insured
institutions, the Board is soliciting
comments on the-appropriate effective
dates for the standards get forth in the
proposed statement of policy.

The Board notes that'the
Administrative Procedure Act, 5 U.S.C."
553(b)(3)(A). exempts general policy
statements and interpetative rules from
notice and comment reqmremenls
Nevertheless, the Board believes that
because the amendments to the rules
and the proposed policy statement are
closely related, the pablic interest will
be best served by considering comment
on both. Therefore, the Board believes it
is in the public interest to offer this
proposed policy statement for comment
so that the proposed regulatory package
can be considered as a whole. Any
comments should refer to Board
Resolution No. 88-460.

The Board will provide the 30 day
period after publication of a final rule in
the Federal Register before making the
final rule effective, unless good cause
justifies a shorter time period as
permitted under the Administrative
Procedure Act, 12 U.S.C. 553{d)(3).

Initial Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act, 5 U.S.C. 603, the Board is
providing the following initia! regulatory
flexibility analysis:

1. Reasons, Objectives, and Legal Basis
Underlying the Proposed Rule

These elements are incorporated
above in

SUPPLEMENTARY INFORMATION.

2 Small Institutions to Which the
Proposed Rule Applies

The Small Business Administration
defmos d small financial institution as
“a commercial bank or savings and loan
association, the assets of which, for the
prece‘dmg fiscal year, do not exceed

§100 million." 13 CFR 121. 15(a) (1987).
Therefore, small entities to which the
proposed rule applies are the 1,651
insured institutions that had assets
lotalling $100 million or less as of
December 31, 1087

% Impact of the Proposed Rule on Small
rqu[”“ﬂ”q

_ All institutions, including small
nstitutions, should benefit from the
Proposed, The proposal amendmerits to

the Board's rules and the proposed
policy statement treat all institutions
identically regardless of their size for
the reasons discussed herein. Further,

. inasimuch as the intent of the proposed

amendments to the Board's rules and
proposed policy statement is to require
all institutions to adopt, maintain and
document sound investmeént policies and
strategies, there is no disproportionate
or adverse impact on small institutions.
The Board, therefore, believes that the
proposed amendments to the rules and
the proposed statement of policy will
not have a significant, disproportionate
economic impact on small institutions.

4. Overlapping or Conflicting Federal
Rules

There are no known federal rules that
duplicate, overlap, or conflict with this
proposed rule,

5. Alternatives to the Proposed Rule.

There are no alternatives that would
be less burdensome than the proposed
rule in addressing the concerns
expressed in the SUPPLEMENTARY
INFORMATION set forth above.

List of Subjects in 12 CFR Parts 563¢ and
571

Acceunting, Bank deposit insurance,
Reporting and recordkeeping
requirements, Savings and loan
associations, Securities.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

Accordingly, the Board hereby
proposes to amend Parts 563¢ and 571,
Subchapter D, Chapter V, Title 12, Code
of Federal Regulations, as set forth
below.

PART 563c—ACCOUNTING
REQUIREMENTS

1. The authority citation for Part 563c¢
continues o read as follows:

Authority: Sec. 5, 48 Stat. 182, as amended
(12 U.S.C. 1464); secs, 402-403, 407, 48 Stat.
1256-1257, 1260, as ameneded {12 U.S.C.
1725-1728, 1730); secs. 3(b), 12-14, 23, 48 Stat.
882, 892, 694-895, 901, as amended (15 U.S.C.
78c(b), m. n, w}); Reorg. Plan No. 3 of 1947, 12
FR 4981, 3 CFR, 194348 Comp., p. 1671,

2. Amend § 563¢.102 by revising
paragraph L.4.; by revising the first
senience of paragraph 1.6.(a); by
redesignating paragraphs L.7. through 25
as the new paragraphs 1.8. through 26;
and by adding a new paragraph L.7. to
read as follows:

§ 563¢.102 Financial statement
presentation,

- » . - -

1. Balance Sheet

- " . - -

4. Trading account assels. Include
securities or any other investments that are
considered to be héld for trading purposes in
accordance with the policy statement at
§571.19.

- * - - *

8. Investment securities. (8) Inchude
securities considered to be held for
investment purposes in accordance with the
policy statement at § 571,19 * * *

7. Assets held for sale. Investments in
de.se!s considered to be held for sale -
purposes, e.g., mortgage-backed. puss~(hrough
certificates, in accordance with the policy
statement at & 571.19 should be repofted
separately in the statement of financial
condition.

. - -l - *

PART 571—STATEMENTS OF POLICY

3. The authority citation for Part 571
continues to read as follows:

Authority: Sec. 5A, 47 Stat. 727, as added
by sec. 1, 64 Stat. 256, as amended (12 U.S.C.
1425a); secs. 17, 47 Stat. 736, as.amended (12
U1.S.C. 1437); secs. 5, 48 Stat. 132, as amended
(12 U.S.C. 1464); secs. 402, 403, 406, 407, 48
Stat. 1256, 1257, 1259, 1260, as amended (12
U.S.C. 1725, 1726, 1729, 1730); Reorg, Plan No.
3 of 1947, 12 FR 4981, 3 CFR, 194348 Comp.,
p. 1071

4, Amend Part 571 by adding a new
§ 571.19 to read as follows:

§ 571.19 Investment portfolio policy and
accounting quidelines.

(a} This Statement of Policy sets forth
the Board’s position on the need for
institutions to document prudent
investment portfolio policies and
strategies. It places with the institution's
board of directors the responsibility for
the establishment of and ongoing
monitoring of compliance with the
institution's investment policy and
strategies. Finally, it sets forth guidance
with respect to the determinaticn of the
appropriate accounting for and
classification® of certain securities.® The
intent of the —— statement of policy is
not to demarcate safe and sound
investment policies and strategies. Such
determinations are necessarily
dependent upon a case-by-case

! "Classification”, as used throughout this
Statement of Policy. refers to the balance sheet
classification of securities and does rot refer to
classification of assets for purposes of loss
cllowance analysis under 12 CFR 561.16¢,

"Classification of Certain Assets". Furthermore,

“classification” as used throughout this statement of
palicy. does net refer to a classification of assets
that falls within the arbitration process mandated
by the Competitive Equality Banking Act of 1947,

#“Securities”, as used througout this Statement of
Policy. refers generically to investment securities,
loans, mortgage-backed gecurities and derivative
securities,
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assessment of individual institutions in
the context of applicable regulations,
policy statements and supervisory
guidelines.

(b) investment policy ond
sirategies.—(1) Content of policy and
stralegies. An institution must document
its overall investment policy for the
institution as a whole and must also
document its investment strategies for
each different type of security portiolio.
The investment policy and strategies
must distinguish between those
securities activities undertaken to
protect the institution from interest rate
risk by maintaining an inferest rate
spread, and those securities activities
engaged in to maximize short-term
gains. (For example, an institution may
sell mortgage-backed securities to
maintain a duration and net yield (after
consideration of means of financing the
morigage-backed securities) in changing
interest rate environments. This
securities activity is considered to differ
from the securities activities undertaken
to maximize short term gains or
attempting to benefit from market
anomalies.) Furthermore, changes in
policy and strategies (2.g., from loans
held for sale to loans held for
investment or vice versa) shall be
documented and based upon sound
rationale. The investment policy and
strategies must also, at a minimum,
address the following:

(i) The investment pelicy and
strategies in both a rising interest rate
and falling interest rate environment.
Holding securities (assuming that the
institution has the ability to hold the
securities) in a rising interest rate
environment and selling securifies in a
declining interest rate environment may
be the stated investment strategy of the
institution, but is not considered to
qualify as an investment policy or
strategy accounted for at amortized
cost.);

(ii) The institution's intent to purchase
and originate securities for investment,
sale and/or trading;

(iii) The Hquidity cansiderations of the
institution;

(iv) The institution's desired return on
investments;

(v) The institution’s desired degree of
interest rate risk;

(vi) The institution’s desired asset/
liability position:

(vii) The use of hedging techniques, if
any;

(viii} The types of products to be
originated and/or purchased;

(ix} The intent of the institution to
build a mortgage-servicing portfolio;

(x) The institution's plan for
reigvestmen‘t of proceeds from sales;
an

(xi) The characteristics of the
investments originated or purchased.

(2) Board of directors’ approvel and
review. The investment policy must be
reviewed and approved pericdically (but
noless than annually} by the ’
institution’s board of directors.
Furthermore, the institution's investment
strategies and securities activitics must
be reviewed and approved {but no less
than quarterly] by the institution’s beard
of directors to ensure that they are
consistent with the investment policy
and strategies and the securities are
accounted for and classified
appropriately under generally accepted
accounting principles (“GAAP").

(3) Investment decisions. (i) An
institution shall determine whether
securities are intended for its
investment, trading or sale aceounts at

the time the securities are committed to

be purchased or originated. These
securities shall not be recorded in a
suspense account until ar institution
determines the category.

(ii) The rationale for each imvestment
transaction, or series of like
transactions, shall be documented at the
time the transaction takes place (i.e,, at
the time a commifment to purchase,
originate or sell is made). Alternatively,
documentation of investment decisions
may be by exception (e.g., “all
adjustable rate mortgages are held for
investment”, Then, any exceptions to
this documented strategy shall require
documentation.) This documentation
shall include the designation of
securities purchased and/or originated
intended for the institution's investment,
trading or sale portfolios at the time of
commitment te purchase or originate
and management's approval of the
acquisition or origination and
classification. The documentation for
investment transactions shall also
encompass considerations such as
maturity, duration, interest rate risk,
vield, reinvestment of proceeds and
liquidity. In addition, the documentation
must support how the transaction and
its characteristics comply with the
investment policy and strategies
established by the institution.

(c) Safety and soundness. The
overriding regulatory concern regarding
such activities is the extenf'to which
these activities are conducted in a safe
and sound manner by competent
personnel. Investment decisions and
securities activify shall be carried out
consistent with the investment policy
and sirategies that appropriately
consider adequate liquidity, protection
from interest rate risk, desired return,
asset/liability position, capital
adequacy and management capabilities
of an institution. In addition to

understanding and approving the
institution's investment policy and
strategies, the institution’s board of
directors has the fiduciary duty to
oversee the establishment of strong
internal controls, ensure that
management and their investment
consultants are reputable and capable,
and ensare that securities activities are
consistent with the investment policy
and strategies of the institution and are
accounted for and classified in
accordance with GAAP.

(d} Generally Accepted Accounting
Principles. {1} Aceounting guidance for
securitigs including investment
securities, loans and mortgage-backed
securities and their derivatives exists in
various degrees of detail in the
American Institute of Certified Public
Accountants’ {“AICPA") Audit and
Accounting Guide for Savings and Loan
Associations, the AICPA's Industry
Audit Guide for Audits of Banks, the
Financial Accounting Board (“FASB™)
Statement of Financial Accouniing
Standards {“SFAS") No. 12, “Aceounting
for Certain Marketable Securities, SFAS
No. 85, “Accounting for Certain

" Mortgage Banking Activities, SPAS No.

91, “Accounting for Nenrefundable Fees
and Costs Associated with Originating
or Acquiring Loans and Initial Direct
Costs of Leases™ and various consensus
of the Emerging Issues Task Force.

(2) This table provides guidance on
the issue of determining the appropriate
carrying amount and classification of
securities. This discussion does not
address the accounting for securities
that may separdtely qualify for hedge
accounting.

Investments types Accounting *
Debt:
Investment ..| Amortized Cost.
Sale.... .| Lower of amostized cost
or market.?
{00 T e =S | Market.?

Marketable Equities:
Investment or Sale....... Lowar of amoitized cost

or market * 5
TR vttt Market?
Mortgage-Backed
Securities and Loans:
Invesiment.. ] Amortized Cost.
Sale....... i Lower of amortized cost
or market.*
R £:Ts (1,7 IOn—— 7 T LR
Transfer or Securities:
Belween Trading and | Market.?
Investment.
Between Investment | Lowar of amoriized £ost
and Safe. or market.®

*Tha accounting gui e in the tabla doss not
include accounting for investments with permanent
Impairment which must alv‘:‘?'s be considered under
GAAP, Additionally, this guidance doas not address
the accounting for securities acquired for hedging
P Reaks izad in

* Realized and unrealized fosses are recognze
the statement of operations.
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3 Realized and unrealized gains and lcsses are
recognized in thle statement of operggons.

4 Tempor: osses are recognized .as an adjust-
ment to e:gtly until final disposition or recovery.

“For regulatory accounting pu mutual
funds meeting the requirements of 12 CFR
523.10(g)(8) can be recorded and reported at cost
through December 31, 1993 as prescribed in 12
CFR 563.23-3(c).

¢ When securities are transferred from an invest-
ment. account to a trading account, gains are de-
ferred until final disposition and losses are recog-
nized in Income.

{3) An institution’s investment
activities shall be accounted for and
classified in accordance with GAAP as
indicated in the table at paragraph (d)(2)
of this section. Critical to the proper
accounting for and classification of
securities as investments is the intent
and ability of an institution to hold the
securities for the foreseeable future.

(4) The types, extent and timing of
activity must be analyzed to ascertain
whether an institution is properly
accounting for and classifying its
security transactions. If the analysis of
activity indicates that an institution did
not have the intent te hold securities for
the foreseeable future, there is a
presumption that all or part of similar
securities held at the end of the period
represent a portfolio held for sale or
trading unless management ¢an
document otherwise. Once deemed to be
held for sale or trading, transfers of
securities between investment, salé or
trading classifications should be
unusual. Paragraphs (d){4)(i}-(ii) of this
section give guidance with respect to
considerations of the intent and ability
of an institution to own a security for
investment, sale or trading.

(i) Intent—(A) Sales intent. 1a
analyzing the investment activity in
each security portfolio for intent to hold
for the foreseeable future, the reasons
for sales of securities shall be reviewed
fur consistency with the institution's
investment policy and strategies, and
with the specific investment decision for
the original acquisition and
classification of the security. If the sales
detivitly is not consistent with the
overall investment policy and strategies
of the institution, or indicates frequent
thanges in investment policy and
srategies to mazimize profit-taking,
then there is a presumption that intent.to

old the securities does not exist and
‘ha_t the sales actually represent trading
dolivity. Factors to be considered in
'eviewing sales activity include, but are
not limited to, a review of:

(U'The number of sales transactions
4l gains and at losses during the
Teporting period;

_ [2) The relative volume of gross gains
ind gross losses on sale as percentages
Ot net income and equity;

£3) The dollar amount of assets sold
compared with outstanding balances
throughout the reporting period;

(4) The rapidity of turnover, including
consideration of the average number of
days securities are owned prior to sale;

(5) A trend indicating that sales of
securities transpire only when gains are
recognized (also known as “'gains
trading'};

. (6) The strategy of an institution to
sell certain types of securities (e.g., a
strategy to sell all fixed-rate loans
originated);

(7) The impact of sales on the yield
and duration of the securities portfolio.
{Sales of securities with prepayment risk
for the purpose of managing duration
does not automatically imply trading;
however, a consistent policy of
managing yield and prepayment risk
only in periods of declining interest
rates (where gain recognition is
common) does not support an
institution’s intent to hold securitigs.);

(8) The purpose for and extent of sales
of securities not owned or in production
(“shert sales™); and

(9) The purpose for and extent of
forward commitments to sell securities,
including the extent of "pair-off” activity
before delivery.

(B) Originations and purchases intent.
The types and extent of purchases shall
also be consistent with the overall
investment policy and strategies of an
institution. Factors to be considered in
reviewing origination and purchase
activity for compliance with the
investment strategy include, but are not
limited to, a review of:

(1) The nature of the securities (type,
term, duration, yield, etc.) originated
and/or purchased;

{2) The means of financing the
acquisition;

{3) Trends indicating that market
value is consistently below cost at the
time of origination and/or purchase; and

(4) The purpose for and extent of
forward commitments to purchase
securities, including the extent of “pair-
off” activity before delivery.

(C) Other intent. Other securities
activities that shall be considered when
reviewing an institution's intent to hold
securities for the foreseeable future
include, but are not limited to:

(1) The period of time between sales
and purchases of securities;

{2) The method by which securities
are financed may assist in analyzing an
institution's intent for specific securities.
The consistent funding of securities via
very short-term liabilities that have not
been extended in duration via interest
rate swaps, options, futures, etc., may

indicate that the intent to hold the
securities is short-term; and

{3) The reasons for an institution's
securitization of loans. There are
numerous reasons to securitize loans,
one being the ability to raise debt at '
lower cost when collateralized by
mortgage-backed securities.
Securitization does not automatically
portend sale or trade accounting;
however, the extent.of securitization
should be considered in light of an.
institution's investment policy and
strategies, activity and liquidity needs.

(D) Presumptions of intent ta trade. -
Finally, the following securities
activities are presumed to indicate
trading unless an institution has
documentation that clearly supports the
consistency of such activity with the
intent to hold securities.

(1) “Arbitrage” transactions. These
transactions involve the simultaneous
sale and purchase of securities, which
are not considered to be substantially
the same (e.g., a sale of a treasury
security and purchase of a different
treasury security, equity security,
mortgage-backed security, etc.) in order
to “lock-in" short-term profits arising
from apparent anomalies in the
securities markets.

{2) Frequent purchases and sales of
"when-issued” securities.® *When-
issued” securities trading is the buying
and selling of securities in the interim
between the announcement of an
offering and the issuance and payment
date of these securities. A pruchaser of a
“when-issued” security acquires all the
risks and rewards of owning a security
and may sell the "“when issued" security
at a profit before taking delivery and
paying for it.

(3) “Pair-Off " activity.* A “pair-off” is
a security purchase transaction that is
closed out or sold at, or prior to,
settlement date. As an example, an
investment portfolio'manager will
commit to purchase a security; then,
prior to the predetermined settlement
date, the portfolio manager will “pair-
off"" the purchase with a sale of the
same security prior to, or on, the original
settiement date. Profits orlosses on the
transaction are settled by one party to
the transaction remitting to the counter-
party the difference between the '
purchase and sale price. Like “"when
issed” trading, “pair-offs” permit
speculation on securities price

9 Drawn substantially from the Office of the
Comptroller of the Currency. Bank Issuance BC-228
on "Selection of Securities Dealers and Unsuitable
lavestment Practices”, April 14. 1688

sud.
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movements without payiag for the
securities.

(4) “Corporate Setilement™ on U.S.
Government and Federal agency
securities purchases.® “Regular-way
settlement” for transactions in U.S.
Government and Federal agency
securities is one business day after the
trade date. "Regular-way setilement for
corporate securities ie five business
days after the trade date. The use of a
“corporate settlement’” method {five
business days) for U.S. Government
securities purchases appears to be
offered by dealers in order to facilitate
speculation on the part of the purchaser.

(5) Repositiening repurchase
agreeinenis.® Dealers can encourage
speculation through the use of "pair-off”,
“when-issued” and “corporate
settlement™ transactions by providing
securities to an institution that cannot
be sold at a profit. The buyer purchasing
the security pays the dealera smafl
“margin” that is roughly equivalent to
the actual loss in the security. The
dealer then agrees to fund the purchase
by buying the security back from the
purchaser under a resale agreement. The
purchaser thus acquires all the risks of
ownership of a large emount of
depreciated securities for a very small
margin payment.

(6) Short sales.” A "short sale” is the
sale of a security that is not owned. The
purpose of a short sale generally is to
speculate on the fall in the price of the
security. A “sheort sale sgainst the box"
is the sale of a security that is owned.
Consideration should be given to the
purpase of such transaciions and the
appropriate classification of these
securities when short sales against the
box are combined with purchases of
commitments or purchases of simikar
securities.

(ii) Ability. (A) In supporting an
institution’s ability to hoid securities for
the foreseeable futore, and for purposes
of analyzing its ability to hold,
documentation shall include, but not be
limited to, an analysis of the following:

(1) The availability of funding;

(2) The ability to meet margin calls
and overcollateralization requirements;
and

{3} The ability of the institution to
fund commitments 1o purchase or
originate securities in light of regulatory
limitations (e.g., loans-to-ene borrower
limitations, equity risk limitations,
growth limitations, etc.). If an
institution’s pair-off activity is
considered lo be investment activity

(instead of trading activily), then

S 1d.
S Id.
LA

regulatory limitations shall be analyzed
based upon gross commitments to
purchase or originate securities adjusted
for anticipated prepayments through the
period of delivery.

(B} If an institution does not document
its ability to fund securities or if this
ability to fund securities is not
supported by the above analysis, the
securities shall be considered held for
sale or trading for accounting and
classification purposes.

(e} Effective date. The guidelines for
determining intent and ability detailed
in this section are to be consistently
adopied by all msured institntions
effective . The
documentation requirements for
investment policy and strategies,
specific securities transactions and
board of directors’ reviews are effective

By the Federal Home Loan Bank Board.
John F. Ghizzoni,

Assistant Secretary.
[FR Boe. 83-13854 Filed 6-20-88; 8:45 am}
BILLING CODE 6720-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket Mo. 85-NA-61-AD|

Airworthiness Directives; Short
Brothers Model SD3-60 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), BOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

sumMmARY: This notice proposes to revise
an existing airworthiness directive (AD},
applicable to Shorts Model SD3-80
series airplanes, which currently
requires inspeclion of interference
bushings for looseness in each of four
fittings on the rear fuselage used for
attachment of the horizonta! stabilizer.
Looseness of these fiftings, if not
detected and corrected, could lead to
failure of the horizontal stabilizer
attachment fittings. This propasal would
revise the existing AD to limit the
applicability only te specific airplanes.
DATE: Comments must be received no
later than August 1, 1988,

ADDRESSES: Send comments an the
proposal in duplicate to Federal
Aviation Administration, Nerthwest
Mountain Region, Office of the Regional
Counsel (Attn: ANM-103); Attention:
Airworthiness Rules Docket No. 83-NM-
61-AD, 17900 Pacific Highway South, C-

68266, Seattle, Washington 98168. The
applicable service information may bhe
obtained from Shert Brothers PLC, 2611
Crystal Drive, Suite 713, Arlington,
Virginia 22202-3702. This information
may be examined at the FAA,
Northwest Mountain Region, 17800
Pacific Highway South, Seatile,
Washington, er the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Sealtle, Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Armella Donnelly, Standardization
Branch, ANM-113; telephone (206) 431~
1967. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-88986, Seattle, Washington
98168,

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are mvited to
participate in the making of the
proposed rule by submiiting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory dacket
number and be submitted in duplicate to
the address specified above. All
communications received on er befor
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The propasals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date

- for comments, in the Rules Docket for

examination by interested persons. A
report summarizing each FAA /public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.
Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Atin: ANM-103],
Attention: Airworthiness Rules Dockel
No. 88-NM-61-AD, 17806 Pacific
Highway South, C-68965, Seattle,
Washington 98168.
Discussion

On December 21, 1987, FAA issued
AD 88-01-19, Amendment 39-5818 (53
FR 14; Japuary 4, 1288}, lo require
inspection of interference bushings for
looseness in each of four horizontal
stabilizer attach fittings, and
replacement, if nacessary, on all Shorts
Model SD3-60 series airplanes. That
amendment was prompled by a report of
an interference fit bushing that was
found to be loose in its fitting on the
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forward right stabilizer attachment
located on the rear fuselage cant frame,
This condition, if not corrected, could
lead to failure of the horizontal
stabilizer attach fittings.

Since issuance of that AD, the
manufacturer has determined that the
problem of torque looseness was found
to exist only in airplanes manufactured
during a certain period, and was not
applicable to all Shorts Model SD3-60
airplanes.

Short Brothers PLC has issued Service
Bulletin SD360-55-10, Revision 2, dated
November 1987, which limits the
effectivity only to Model SD3-60
airplanes, Serial Numbers SH3601 to
SH3667, inclusive. The United Kingdom
Civil Aviation Authority (CAA) has
classified this revision to the service
bulletin as mandatory.

This airplane model is manufactured
in the United Kingdom and type
certificated in the United States under
the provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement.

The FAA proposes to revise the
applicability of AD 88-01-10 to exclude
certain U.S.-registered planes that have
been determined not to be affected by
the unsafe condition addressed in that
AD.

The economic impact analysis would
be revised to reflect the appropriate
number of airplanes now affected by
this action. As indicated below, the total
number of U.S.-registered planes would
now be 44, rather than 66, as was
indicated in the economic impact
analysis of AD 88-01-10.

Itis estimated that 44 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 4
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $7,040.

The regulations set forth in this notice
would be promulgated pursuant to the
authority in the Federal Aviation Act of
1958, as amended (49 U.S.C. 1301, et
seq.), which statute is construed to
Preempt state law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
Preparation of a Federalism

Stessment.

For these reasons, the FAA has
Getermined that this document (1)
volves a proposed regulation which is
20! major under Executive Order 12291
;’“d (2) is not a significant rule pursuant
Rﬂlhe Department of Transportation

®gulatory Policies and Procedures (44

FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities because of the
minimal cost of compliance per airplane
($160). A copy of a draft regulatory
evaluation prepared for this action is
contained in the regulatory docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Administration proposes to
amend § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106{g) (Revised Pub. L. 97-449,
January 12, 1983}); and 14 CFR 11.89.

§39.13 [Amended)

2. By revising the applicability
statement of AD 88-01-10, Amendment
39-5819 (53 FR 14; January 4, 1988), as
follows:

Short Brothers: Applies to Model SD-360
series airplanes, Serial Numbers SH3601
to SH3667, certificated in any category.
Compliance required as indicated, unless
previously accomplished.

To preclude failure of the horizontal
stabilizer attach fittings. accomplish the
following:

A. Within the next 3 months after the
effective date of this AD, inspect the
interference fit bushings in each of the four
horizontal attach fittings in accordance with
Shorts Service Bulletin Number SD360-55~10,
dated November 1985.

B. If the bushing is found to be loose in its
fitting and the movement exceeds 0.005
inches, replace the fitting before further flight.

C. If the bushing is found to be loose in its
fitting and the movement does not exceed
0.005 inches, replace the fitting within the
next 60 days.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

E. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the modifications required
by this AD.

All persons affected by this directive
who have not already received the

appropriate service documents from the
manufacturer may obtain copies upon

request to Short Brothers PLC, 2011
Crystal Drive, Suite 713, Arlington,
Virginia 22202-3702. These documents
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or at the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

Issued in Seattle, Washington, on June 13,
1988.
Frederick M. Isaac,
Acting Director, Northwest Mountain Region.
[FR Doc. 88-13863 Filed 6-20-88; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 88-NM-63-AD]

Airworthiness Directives; British
Aerospace Model BAC 1-11 200 and
400 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Notice of Proposed Rulemaking
(NPRM).

SummaRyY: This notice proposes to
amend an existing airworthiness
directive (AD), applicable to British
Aerospace Model BAC 1-11 200 and 400
series airplanes, which currently
requires structural inspections and
repairs or replacement, as necessary, on
high time British Aerospace Model 1-11
200 and 400 series airplanes to assure
continued airworthiness. That action
was prompted by the fact that some
British Aerospace Model BAC 1-11 200
and 400 series airplanes have exceeded
the manufacturers’ original fatigue
design life goal. These older airplanes
are the ones most likely to develop
fatigue cracks. This proposal is
prompted by a structural re-evaluation,
which identified the requirements for
additional inspection procedures for
some variations of the airplane. It also
identified the need to change some
threshold inspection times, repetitive
inspection intervals, and methods of
inspections. This proposed amendment
defines structural inspection
requirements for the identified items
necessary to maintain the structural
integrity of these airplanes.

DATES: Comments must be received no
later than August 20, 1988.

ADDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attn; ANM-103), Attention:
Airworthiness Rules Docket No. 88-NM-
63-AD, 17900 Pacific Highway South, C-
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68966, Seattle, Washington 98168. The
applicable service information may be
obtained from British Aerospace, Inc.,
P.O. Box 17414, Dulles International
Airport, Washington, DC 20041, This
information may be examined at the
FAA, Northwest Mountain Region, 17600
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 8010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Armella Donnelly, Standardization
Branch, ANM-113; telephone (206) 431-
1967. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule: The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA/public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attn: ANM-103),
Attention: Airworthiness Rules Docket
No. 88-NM-63-AD), 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion

On October 30, 1987, FAA issued AD
87-24-06, Amendment 38-5772 (52 FR
44097; November 18, 1987), to require
structural inspections and repairs or
replacement, as necessary, on high time
British Aerospace Model BAC 1-11 200
and 400 series airplanes to assure
continued airworthiness.

Since the issuance of that AD, a
structural re-evaluation of these
airplanes has identified the need for

additional inspection procedures for
some variations of the airplane. This
reevaluation was accomplished since
some of these airplanes have now
exceeded 70,000 landings and a need
was identified to change some of the
threshold inspection times, repetitive
inspection intervals, and methods of
inspection for fatigue cracks, and to
introduce into the inspection program
additional inspections for aircraft
equipped with Rolls Royce engines.
These additional inspections are
necessary to ensure the structural
integrity of these airplanes that have
exceeded the manufacturer's fatigue
design life goal.

British Aerospace has issued Alert
Service Bulletin 51-A-PM5830, Issue 3,
dated March 19, 1987, which describes
specific items/areas to be inspected,
including additional inspections of
engine mount/attachment structure on
aircraft equipped with Rolls-Royce Spey
MK 506 engines, MK 511 engines, and
MK 512 engines. The inspections for the
MK 506 and MK 511 engines are
recommended to be accomplished on
aircraft between 68,000 and 72,000
landings. Inspection of MK 512 engines
is recommended to be accomplished
between 67,000 and 71,000 landings. This
service bulletin not only recommends
additional inspections, but also
recommends changes to repetitive
inspection intervals, threshold
inspection times, and methods used for
some inspections.

This airplane model is manufactured
in the United Kingdom and type
certificated in the United States under
the provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
airworthiness bilateral agreement.

Since this condition is likely to exist
or develop on other airplanes of this
same type design registered in the U.S.,
an AD is proposed which would require
revision of the Model BAC 1-11 200 and
400 series airplane operators
maintenance program, within six
months after the effective date of the
revised AD, and would require
additional inspections of certain
structural items to detect cracks,
corrosion, and other damage in
accordance with the service bulletin
previously mentioned. If defects are
found, they are to be reported to the
manufacturer. The additional
inspections are not a substitute for the
existing approved program, but are
supplementary requirements for long-
term operation. The compliance time
reflected in the original AD will remain
the same, but the additional inspections
would be required within one year after
the effective date of the revised AD.

Information collection requirements
contained in this regulation have been
approved by the Office of Management
and Budget under the provisions of the
Paperwork Reduction Action 1980 (Pub,
L. 96-511) and have been assigned OMB
Control Number 2120-0056.

It is estimated that 70 airplanes of U.S,
registry would be affected by this AD,
that it would take approximately 129
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $361,200. ;

The regulations set forth in this notice
would be promulgated pursuant to the
authority in the Federal Aviation Act of
1958, as amended (49 U.S.C. 1301, et
seq.), which statute is construed to
preempt state law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12291
and (2) is not a significant rule pursuant
to the Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities because few, if
any, British Aerospace Model BAC 1-11
airplanes are operated by small entities. §
A copy of a draft regulatory evaluation
prepared for this action is contained in
the regulatory docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Adminisirator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations (14
CFR 39.13) as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a}, 1421 and 1423
49 U.S.C. 106(g) (Revised Pub, L. 87-448.
January 12, 1983); and 14 CFR 11.89.
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$39.13 [Amended]
2. By revising AD 87-24-06,
Amendment 39-5772 (52 FR 44097;

paragraphs 3. and 4., and redesignating
xisting paragraphs 3., 4., and 5., as 5.,
5, and 7., respectively, as follows:

[iritish Aerospace: Applies to Model BAC 1-

11 200, 400, series airplanes, certificated
in any category. Compliance is required
as indicated below, unless previously
accomplished.

To ensure continuing structural integrity,
iccomplish the following:

1. On or before December 24, 1988,
ncorporate revision into the FAA-approved
naintenance inspection program which
equires accomplishment of the inspections
gnd repairs, as necessary, of each Structural
Bignificant Item as listed in Table 1 of British
ferospace BAC 1-11 Alert Service Bulletin
§1-A-PM5830, Supplemental Inspection

f the results of all inspections, including nil
efects, of significant structural items. The
nspection thresholds, repetitive intervals,
gnd inspection techniques are listed in the
jlert service bulletin.

2 Inspect each Structural Significant Item
pn or before June 24, 1989, or prior to the
pecumulation of the number of landings listed

the landing threshold indicated in the alert
ervice bulletin, whichever occurs later, and

ereafter, repeat these inspections at
tervals not to exceed the landings specified
In the service bulletin,

ecessary, in accordance with Tables 1, 2,
nd 3 of British Aerospace BAC 1-11 Alert
bervice Bulletin 51-A-PM5830, Issue 3, dated

1-A-PM5630, [ssue 3, dated March 19, 1987,
hichever occurs later, and thereafter, at
tervals not to exceed the landing specified
that service bulletin, accomplish the
Spection and repair, if necessary, of the
“fvciuml Significant Items identified in
able 1, 2, and 3 of that service bulletin.
5-W cracks are found, prior to further flight:
& Replace with a serviceable part of the
"€ part number; or
-'Repau- in accordance with the Structural
“pair Manual, listed in the service bulletin;

¢ Repair in accordance with a method

"’;"d by the Manager, Standardization
eglil;n. ANM-113, FAA, Northwest Mountain

6. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

7. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the inspections and/or
modifications required by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturers may obtain copies upon
request to British Aerospace, Inc., P.O.
Box 17414, Dulles International Airport,
Washington, DC 20041. This information
may be examined at the FAA,
Northwest Mountain Region 17900
Pacific Highway South, Seattle,
Washington, or at the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

Issued in Seattle, Washington, on June 15,
1988.

Frederick M. Isaac,

Acting Director, Northwest Mountain Region.
[FR Doc. 88-13968 Filed 6-20-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-NM-55~AD]

Airworthiness Directives; Garrett
Turbine Engine Company Models
TSCP 700-4B and TSCP 700-5
Auxiliary Power Units, Installed in, but
Not Limited to, McDonnell Dougias
Model DC-10 and Airbus industrie
Mode! A-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental Notice of
Proposed Rulemaking (NPRM);
reopening of comment period.

SUMMARY: This notice proposes to revise
an earlier proposed airworthiness
directive (AD), applicable to Garrett
Models TSCP 700-4B and TSCP 700-5
Auxiliary Power Units {APU) as
installed in McDonnell Douglas Model
DC-10 and Airbus Industrie Model A-
300 series airplanes, respectively, which
would have required an increase in the
tie rod stretch. This proposal revises the
proposed rule by providing, as an
optional method of compliance, a life
limit on in-service first stage low
pressure compressor disks of 8,000
cycles, and replacement at that time
with an improved disk. The initial
proposal was prompted by a report of an
APU compressor tie rod separation,
following a first stage compressor disk
rim separation, that resulted in an

uncontained release of rotor
components. This condition, if not
corrected, could lead to additional
uncontained APU rotor failures and the
potential for compartment fires.

DATE: Comments must be received no
later than August 1, 1988.

ADDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attn: ANM-103], Attention:
Airworthiness Rules Docket No. 87-NM-
55-AD, 17900 Pacific Highway South, C~
68966, Seattle, Washington 98168. The
applicable service information may be
obtained from Garrett Airline Service
Division, A Division of the Garrett
Corporation, P.O. Box 29003, Phoenix,
Arizona 85038, This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or 4344
Donald Douglas Drive, Long Beach,
California.

FOR FURTHER INFORMATION CONTACT:
Mr. Roy McKinnon, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Northwest Mountain Region, Los
Angeles Aircraft Certification Office,
4344 Donald Douglas Drive, Long Beach,
California 90808; telephone (213) 514~
6327.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA /public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attn: ANM-103),
Attention: Airworthiness Rules Docket
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Disciission NPRM must be revised to include the further certified under the criteria of the § = -

A proposal to amend Part 39 of the
Federal Aviation Regulations to include
an airworthiness directive (AD), which
would have required an increase in tie
rod stretch of Garrett Models TSCP 700~
4B and TSCP 700-5 auxiliary power
units (APU), was published in the
Federal Register on July 6, 1987 (52 FR
25237). The period for public comment
closed on August 21, 1987.

Numerous commenters requested the
FAA consider an alternate method of
compliance with the proposed AD.
Specifically, commenters suggested that,
as an alternative to performing the tie
rod stretch, operators could instead
place a life limit on the low pressure
disk.

The FAA concurs with the
commenters. The increase in the tie rod
stretch is considered to be one solution
to address the unsafe condition because
it increases the clamping forces on the
rotating group to a level well above the
anticipated separating forces caused by
unbalance. The only failure of a Mark II
LPC-1 disk resulted in severe rotating
group unbalance, unstacking of the
curvics, and separation of the tie rod.
This allowed the rotating group to
unstack with disk release. Analytical
studies, combined with field history,
confirm that disk separations of five or
more platforms are very remote. No
separations greater than five platforms
have been reported on the TSCP 700
compressor. The increase in the tie rod
streich increases the clamping forces
above that required to contain the disk if
five platforms separate, while not
exceeding its strength limits.

Further extensive investigation by the
FAA and the manufacturer has resulted
in the issuance of Revision 3 of Garrett
Service Bulletin TCOP700-49-A5666,
dated December 15, 1987, which has
added a procedure where operators may
life-limit the in-service disks at 8,000
cycles, replace the disks with an
improved part, and return the “used”
disks for credit. The FAA has reviewed
and approved this revision of the service
bulletin. The disk life limit is acceptable
to the FAA because no failures have
occurred under 8,000 cycles.

In summary, the objective of the tie
rod restretch is to introduce the
necessary steps to maintain safety in the
event of future separations and
unbalance. The alternative action of life-
limiting the disk at 8,000 cycles also
achieves this objective. By removing the
disk at 8,000 cycles, operators’ concerns
about the increased complexity, the time

life-limiting procedures outlined in the
new revision to the Garrett Service
Bulletin, described above, as an
alternative method of compliance.
Additionally, a paragraph has been
added that would provide terminating
action for the requirements of the AD,
by replacing the disk with a deflector-
peened digk, in accordance with Garrett
Service Bulletin TSCP 700-49-5695,
Revision 1, dated December 22, 1987.

The applicability of this proposed rule
has been clarified to identify the models
of airplanes which may be equipped
with the affected APU unit.

The proposed rule has been revised to
remove all references to the use of
“later-FAA approved revisions” of the
applicable service bulletin, in order to
be consistent with FAA policy in that
regard. The FAA has determined that
this change will not increase the
economic burden on any operator, nor
will it increase the scope of the AD,
since later revisions of the service
bulletin may be approved as an
alternate means of compliance with the
AD, as provide by paragraph D.

This proposal constitutes a revision to
the original NPRM that is sufficiently
different to require amendment of the
NPRM and reopening of the comment
period.

It is estimated that 229 APU's
installed in airplanes of U.S. registry
would be affected by this AD, that it
would take approximately 3 manhours
per unit to accomplish the tie rod
restretch, and that the average labor
cost would be $40 per manhour. Based
on these figures, the total cost impact of
the AD on U.S. operators who elect to
perform the restretch is estimated to be
$27,480. This cost would be reimbursed
by the manufacturer. The cost to those
operators who elect to replace the disk
at 8,000 cycles would be approximately
$3,037 per disk.

The regulations set forth in this notice
would be promulgated pursuant to the
authority in the Federal Aviation Act of
1958, as amended (49 U.S.C. 1301, et
seq.), which statute is construed to
preempt state law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12291
and (2) is not a significant rule pursuant

Regulatory Flexibility Act that this after
proposed rule, if promulgated, willnot J ...
have a significant economic impact, 3

positive or negative, on a substantial disk

number of small entities because of the § 4.
minimal cost of compliance per airplane § g1
($120 or $3,037). A copy of a draft oo
regulatory evaluation prepared for this § gna
action is contained in the regulatory 4.1
docket. disk
List of Subjects in 14 CFR Part 39 l‘}‘;\
Aviation safety, Aircraft. dccot
The Proposed Amendment g'(;“‘
Accordingly, pursuant to the authority§ Repl:
delegated to me by the Administrator, Acco
the Federal Aviation Administration Servi
proposes to amend § 39.13 of Part 39 of |} Revis
the Federal Aviation Regulations (14 consi
CFR 39.13) as follows: “"E"P;
PART 39—[AMENDED] deflex
Garre
1. The authority citation for Part 39 Revis:
continues to read as follows: consti
Authority: 49 U.S.C. 1354(a), 1421 and 1423; J requir

49 U.SC. 106(g) (Revised Pub. L. 97-449, D2
January 12, 1683); and 14 CFR 11.89. adjust

provic
§39.13 [Amended] B& i
2. By revising the Notice of Proposed J Angels

Rulemaking, Docket 87-NM-55-AD, North
published in the Federal Register on ]u!yh Not

6, 1987 (52 FR 25237), to read as follows! Iﬂ:wog
Garrett Turbine Engine Company: Applies to “I;é;;‘
Garrett Model TSCP 700-4B Auxiliary Pl
Power Units (APU), prior to serial “”cr a
number P-90670; and Model TSCP 700-5 | Mount
APU's, prior to serial number P-80441; a8 E §
installed in, but not limited to, accord
McDonnell Douglas DC-10 and Airbus OpeTaly
Industries A300 series airplanes, comply
certificated in any category. Compliance
required as indicated, unless previously All
. accomplished. who h
0 prevent compressor tie rod separation § #pproj
in the event of disk rim separation, manuf
accomplish the following: reques
A. Relieve the tie rod stretch and restretch Divisic
the tie rods in accordance with the Eomo
Accomplishment Instructions of Garret! Alert Ar_‘P
Service Bulletin TSCP 700-49-A5666, i
Revision 2, dated April 10, 1987, in EXamis
accordance with the following schedule: Mount
Note: For the purpose of this AD, the South,
Garrett method of cycle counting may be Donalc
used on the first stage low compressor disk. Califor

1. If the first stage low pressure comprassor
disk has been allowed to run above 91% an? § lssue,
has accumulated more than 6,000 cycles after § 1033
the effective date of the AD, complete the tie §p rederic
rod restretch in accordance with the Ao
Accomplishment Instructions, and wilhin lfw l ng 1
cycle times defined by Figure 1, of the above §IfR Doc
Service Bulletin. The date shown in Figure 1 gy,
is replaced by the effective date of this AD.
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2, If the first stage low pressure compressor
disk has accumulated more than 6,000 cycles
since new [CSN). but the N, speed has been
limited to 91% maximum, the tie rod restretch
must be accomplished within 3,000 cycles
after the effective date of this AD, but not to
exceed the disk life limit of 12,000 CSN,

3, If the first stage low pressure compressor
disk has accumulated 6,000 CSN or less and
the N; speed has been allowed to go above
1% the tie rod restretch must be
accomplished prior to the accumulation of
8,000 CSN.

4. 1f the first stage low pressure compressor
disk has accumulated 6,000 CSN or less, but
the N speed has been limited to 91%
maximum, the tie rod restretch must be
sccomplished prior to the accumulation of
5,000 CSN.

B. Compliance with option 2; “Disk
Replacement at 8,000 Cycles,” of the
Accomplishment Instructions of Garrett
Service Bulletin TSCP 700-49-A56686,

Revision 3, dated December 15, 1987, is
considered an acceptable alternate means of
compliance with the requirements of this AD.

C. Replacement of the disk with a
deflector-peened disk, in accsrdance with
Garrett Service Bulletin TSCP 70049-5695,
Revision 1, dated Becember 22. 1987,
constitutes terminating action for the
requirements of this AD.

D. Alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager, Los Angeles
Aircraft Certification Office. FAA, Northeast
Mountain Region.

E. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
Operate airplanes to a base in order to
comply with the requirements of this AD,

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
fequest to the Garrett Airline Service
Division, A Division of the Garrett
Corporation, P.O. Box 29003, Phoenix,
Arizona 85038. These documents may be
éxamined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or at 4344

Donald Douglas Drive, Long Beach,
California.

w:;:!u:d in Seattle, Washington, on June 13,

Frederick M. Isaac,
‘;f‘ ing Director, Northwest Mountain Region.

& Doc. 88-13970 Filed 6-20-88; 8:45 amj
BLUNG CODE 4910-8-M

14 CFR Part 71

[Airspace Docket No. 88-ACE-06]

Proposed Alteration of Transition
Area, Grinnell, 1A

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

summARY: This notice proposes to alter
the 700-foot transition area at Grinnel,
lowa, to provide additional controlled
airspace for aircraft executing a new
instrument approach procedure to the
Crinnell, lowa, Airport utilizing the
nendirectional radis beacon [NDB)j and
VOR/DME. >

DATE: Comments must be received on or
before July 24, 1988,

ADDRESSES: Send comments on the
proposal to: Federal Aviation
Administration, Manager, Traffic
Management and Airspace Branch, Air
Traffic Division, ACE-540), 601 East 12th
Street, Kansas City, Missouri 64108,
Telephone (816) 426-3408.

The official docket may be examined
at the Office of the Regional Counsel.
Central Region, Federal Aviation
Administration, Room 1558, 601 East
12th Street, Kansas City, Missouri.

An informal docket may be examined
at the Office of the Manager, Traffic
Management and Airspace Branch, Air
Traffic Division.

FOR FURTHER INFORMATION CONTACT:
Lewis G. Earp, Airspace Specialist,
Traffic Management and Airspace
Branch, Air Traffic Division, ACE-540,
FAA, Central Region, 601 East 12th
Street, Kansas City, Missouri 64106,
Telephone (816) 426-3408.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views or arguments
as they may desire. Communications
should identify the airspace docket
number, and be submitted in duplicate
to the Traffic Management and Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64108. All
communications received on or before
the closing date for comments will be
considered before action is taken on the
proposed amendment, The proposal
contained in this Notice may be changed
in light of the comments received. All
comments received will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons.

Availability of NPRM

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration, Traffic
Management and Airspace Branch, 601
East 12th Street, Kansas City, Missouri
64106, or by calling (816) 426-3408.

Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for further NPRMS should also
request a copy of Advisory Circular No.
11-2A which describes the application
procedure.

Discussion

The FAA is considering an
amendment to Subpart G, § 71.181 of the
Federal Aviation Regulations (14 CFR
71.181) by altering the 700-foot transition
area at Grinnell, Iowa. To enhance
airport usage, the Grinnell, lowa, Airport
is being provided with additional
controlled airspace for aircraft
executing a new instrument approach
procedure utilizing the NDB and VOR/
DME. The establishment of this new
instrument approach procedure based
on these approach aids entails alteration
of the transition area at Grinnel, Iowa,
at and above 700 feet above ground
level (AGL) within which aircraft are
provided air traffic control service. The
intended effect of this action is to ensure
segregation of aircraft using the
approach procedure under Instrument
Flight Rules (IFR) and other aircraft
operating under Visual Flight Rules
(VFR).

Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7200.6D dated January 4,
1988.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—{1) is not a "major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) doeés not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will ondy affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, transition areas.
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The Proposed Amendment

Accordingly, pursuant lo the authority
delegated to me, the FAA proposes fo
amend Part 71 of the FAR (14 CFR Part
71) as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

Grinnell Municipal Airport, lowa
[Amended]

1. The authority citation for Part 71
continues to read as follows;

Authority: 49 U.S.C. 1348(a), 1354{a), 1510;

E.O. 10854; 49 U.S.C. 108(g) (Revised Pub. L.
97-449, January 12, 1983}); 14 CFR 11.69.

§71.181 [Amended]

2. Section 71.181 is amended as
follows:

Grinnell, fowa [Revised)

The airspace extending upward from 700
feet sbove the surface within an eight and
one-half (8.5) statute mile radius of the
Grinnell, Iowa Airport Bend {Lat. 41°32°18"N.,
Long. 92°43'45°W.)

Issued in Kansas City, Missouri, on June 9,
1988.

Clarence E. Newbern,

Manager, Air Traffic Division.

[FR Doc. 88-13865 Filed 6-20-88; 8:45 am|
BILLING CODE 4910-13-M

14CFR Part 71

[Airspace Docket No. 88-ACE-07]
Proposed Alteration of Transition
Area; O’Neill, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to alter
the 700-foot transition area at O'Neill,
Nebraska, to provide additional
controlled airspace for aircraft
execuling a new instrument approach
procedure to the O'Neill Municipal
Airport utilizing the Runway 31 VOR,
DATE: Comments must be received on or
before July 24, 1988.

ADDRESSES: Send comments on the
proposal to: Federal Aviation
Administration, Manager, Traffic
Management and Airspace Branch, Air
Traffic Division, ACE-540, 601 Bast 12th
Street, Kansas City, Missouri 64108,
Telephone (816) 426-3408.

The official docket may be examined
at the Office of the Regional Counsel,
Central Region, Federal Aviation
Administration, Room 1558, 601 East
12th Street, Kansas City, Missouri.

An informal docket may be examined
at the Office of the Manager, Traffic
Management and Airspace Branch, Air
Traffic Division.

FOR FURTHER INFORMATION CONTACT:
Dale L. Carnine, Airspace Specialist,
Traffic Management and Airspace
Branch, Air Traffic Division, ACE-540,
FAA, Central Region, 801 East 12th
Street, Kansas City, Missouri 64108,
Telephone (816) 426-3408.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons may participate in
the proposed milemaking by submitting
such written data, views or arguments
as they may desire. Communications
should identify the airspace docket
mimber, and be submitted in duplicate
to the Traffic Management and Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64108. All
communications received on or before
the closing date for comments will be
considered before action is taken on the
proposed amendment. The proposal
contained in this Notice may be changed
in light of the comments received. All
comments received will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons.

Availability of NPRM

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration, Traffic
Management and Airspace Branch, 601
East 12th Street, Kansas City, Missouri
641086, or by calling (816) 426-3408.

Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for further NPRMS should also
request a copy of Advisory Circular No.
11-2A which describes the application
procedure.

Discussion

The FAA is considering an
amendment to Subpart G, § 71.181 of the
Federal Aviation Regulations (14 CFR
71.181] by altering the 700-foot transition
area at O'Neill, Nebraska. To enhance
airport usage, a new instrument
approach procedure is being developed
for the O'Neill, Nebraska, Municipal
Airport utilizing the Runway 31 VOR.
The establishment of this new
instrument approach procedure based
on this approach aid entails aiteration of
the transition area at O'Neill, Nebraska,
at and above 700 feet above ground
level (AGL) within which aircraft are
provided air traffic control service. The
intended effect of this action is to ensure
segregation of aircraft using the

approach procedure under Instrament
Flight Rules (IFR) and other aircraft
operating under Visnal Flight Ruleg
(VFR). Section 71.181 of Part 71 of the
Federal Aviation Regulations was
republished in Handbook 7400.6D dated
January 4, 1988.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—({1) is not a “major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
nuniber of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the FAA proposes to
amend Part 71 of the FAR (14 CFR Part
71) as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

O’'Neill Municipal Airport, Nebraska
[Amendedj

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510,
E.O: 10854; 49 U.S.C, 106(g) (Revised Pub. L.
97-449, January 12, 1983}); 14 CFR 11.69.

§71.181 [Amended]

2, Section 71.181 is amended as
follows:

O"™Neill, Nebraska [Revised)

‘That airspace extending upward from 700
feet above the surface within a 5.5 mile
radius of the O'Neill Municipal Airport (lal.
42°38'15"N., long. 98°41°15".); within 3.5 miles
each side of the O'Neill VORTAC 315° mv?ml.
extending from the 5.5 mile radius to 12 miles
northwest of the VORTAC and within 3.0 )
miles each side of the O'Neill VORTAC 148
radial, extending from the 5.5 mile radius to
8.5 miles southeast of the VORTAC and thal
airspace extending upward from 1,200 feet
above the surface.
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Issued in Kansas City, Missouri, on June 9,
1068,
Clarence E. Newhern,
Mancger, Alr Treffic Division,
[FR Doc. 86-13866 Filed 6-20-88; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 71

|Airspace Docket No. 88-AGL-10]
Proposed Establishment of Transition
Area; Kenosha, WI

AGENCY: FederaliAviation
Administration (FAA), DOT.
AcTION: Notice of proposed rulemaking,

suMMARY: This notice proposes to
establish the Kenosha, WI, transition
area to accommodate a new VOR
Runway 24R Standard Instrument
Approach Procedure (SIAP) to Kenosha
Municipal Airport, Kenosha, W1, The
intended effect of this actien is to ensure
segregation of the aircraft using
approach procedures instrument
conditions from other aircraft operating
under visual weather conditions in
controlled airspace.
DATE: Comments must be received on or
efore July 28, 1988.
ADDRESS: Send comments on the
proposal in triplicate to: Federal
viation Administration, Regional
ounsel, AGL-7, Attn: Rules Docket No.,
B-AGL-10, 2300 East Devon Avenue
Des Plaines, Hlinois 60018,
The official docket may be examined
i the Office of the Regional Counsel,
ederal Aviation Administration, 2300
‘st Devon Avenue, Des Plaines, Minois
An informal docket may also be
amined during normal business hours
it the Air Traffic Division, Airspace
iranch, Federal Aviation
Administration, 2300 East Devon
fvenue, Des Plaines, lilinois.
OR FURTHER INFORMATION CONTACT:
larold G. Hale, Air Traffic Division,
irspace Branch, AGL-520, Federal
Viation Administration, 2300 East
venue, Des Plaines, llinois 60018,
tiephone (312) 694-7360.
PUPPLEMENTARY INFORMATION:
omments Invited

‘ ll‘.:.r‘.rus?m! parties sre invited to
éricipate in this proposed rulemaking
y submitting such written data, views,
' dgruments as they may desire.
Omments that provide the factual basis
porting the views and suggestions
\tsented are particularly helpful in
eloping reasoned regulatory
E‘C‘Slf‘n§ on the proposal. Comments
r""\;‘:»‘i%‘('f.thusl!,\' invited on the overall
sllatory, economic, environmental,

and energy aspects of the proposal.
Communications should identify the
airspace decket and be submitted in
triplicate to the address listed above,
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
posteard on which the following
statement is made: "Comments to
Alispace Docket No. 88-AGL-10." The
posteard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the propased rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Rules Docket,
FAA, Great Lakes Region, Office of
Regional Counsel, 2300 East Devon
Avenue, Des Plaines, Illinois; bol}F
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personne! concerned with this
rulemaking will be filed in the docket.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM]
by submitting a request tc the Federal
Aviation Administration, Office of
Public Affairg, Attention: Public
Information Center, APA—430, 800
Independence Avenue, S.W.,
Washington, DC 20591, or by calling
(202) 426-8058. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should alse request a copy of
Advisory Circular No. 11-2, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to § 71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to establish a transition area
airspace near Kenosha, WL

The development of a new VOR
Runway 24R SIAP requires that the FAA
designate airspace to ensure that the
procedure will be contained within
controlled airspace. The minimum
descent altitude for this procedure may
be established below the floor of the
700-foot controlled airspace.

Aeronautical maps and charts will
reflect the defined area which will
enable other aircraft to circumnavigate
the area in crder to comply with
applicable visual flight rule
requirements. |

Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6D dated January 4,
14988,

The FAA has determined that this
proposed regulation only invelves an
established bedy of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a *major rule
under Executive Order 12291; (2) is not a
“significant rule’ under DOT Regulatory
Pelicies and Procedures (44 FR 11054;
February 26, 1979); and (8) does not
warrani preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility' Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Transition areas.

The Proposéd Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) as follows:

PART 71— AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(s), 1364(a), 1510;
E.O. 10854; 49 1J.5.C. 106{g) [Revised Pub. L.
97-449. January 12, 1983); 14 CFR 11.69.

§71.181 |Amended]

2. Section 71.181 is amended as
follows:

Kenosha, W [New]

That airspace extending upward from 700
feet above the surface within an 8.5 mile
radius of Kenosha Municipal Airport,
Kenosha, WI, (Lat. 42°35'43"N,, Long.
87°55'38"W.); excluding the portions which
overlie the Chicago, IL, and Milwaukee, W1,
transition araus.

lssued in Des Plaines, [llinois, on June &,
1988.
Teddy W. Burcham,
Manager, Air Traffic Division.
|FR Doc. 88-13867 Filed 6-20-88: 8:45 am|
BILLING CODE 4910-13-M
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14CFRPart 75
[Alrspace Docket No. 88-AWA-4]

Proposed Establishment of Jet Route
J-596, Maine

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTion: Notice of proposed rulemaking.

SummMARY: This notice proposes to
establish new Jet Route/High Level
Route HL/J-598 between Sherbrooke,
PQ, Canada to Halifax, NS, Canada via
Bangor, ME. The Canadian Government
has requested this route and this action
supports the proposal. The route
provides an efficient routing for traffic
between the Canadian points and has
no significant effect on the use of U.S.
airspace.

DATE: Comments must be received on or
before August 1, 1988.

ADDRESSES! Send comments on the
proposal in triplicate to: Director, FAA,
New England Region, Attention:
Manager, Air Traffic Division, Docket
No. 88-AWA-4, Federal Aviation
Administration, 12 New England
Executive Park, Burlington, MA 01803.

The official docket may be examined
in the Rules Docket, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. The FAA Rules Docket is
located in the Office of the Chief
Counsel, Room 916, 800 Independence
Avenue SW., Washington, DC.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Lewis W. Still, Airspace Branch (ATO-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic
Operations Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267-9250.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmentsl, and energy aspects of
the proposal. Communications should
identify the airspace docket and be
submitted in triplicate to the address
listed above. Commenters wishing the

FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Dodket No, 88~
AWA-4." The postcard will be date/
time stamped and returned to the
commenter, All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in the light of
comments received. All comments
submitted will be available for
examination in the Rules Dacket both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM's

Any pérson may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Avialion Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue SW., Washington, DC 20581, or
by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2 which describes the application
procedure,

The Proposal

The FAA is considering an
amendment to Part 75 of the Federal
Aviation Regulations (14 CFR Part 75) to
establish new Jet Route/High Level
Route HL/J-526 from Sherbrooke, PQ,
Canada Via Bangor, ME, to Halifax, NS,
Canada. Transport Canada has
requested this route and this action is to
support that proposal. The route
provides an efficient ronting for traffic
between the Canadian points and has
no significant effect on the use of U.S,
airspace. Section 75.100 of Part 75 of the
Federal Aviation Regulations was
republished in Handbook 7400.6D) dated
January 4, 1988.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—({1) is not a “major rule"
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 19789); and (3) does not
warrant preparation of a regulatory

evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act,

List of Subjects in 14 CFR Part 75
Aviation safety, Jet routes.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend Part
75 of the Federal Aviation Regulations
(14 CFR Part 75) as follows:

PART 75—ESTABLISHMENT OF JET
ROUTES AND AREA HIGH ROUTES

1. The authority citation for Part 75
continues to read as follows:

Authority: 49 U.S.C. 1348(a) 1354(a), 1511,
E.O. 10854; 49 U.S.C. 106(g) (Revised Pub. L
97-449, January 12, 1883); 14 CFR 11.69.

§75.100 [Amended]

2. § 75.100 is amended as follows:
J-596 [New]

From Sherbrooke, PQ, Canada via Bangor,

ME, to Halifax; NS, Canada. The eirspace
within Canada is excluded.

Issued in Washingten, DC, on June 9, 1948,
Temple H. Johnsen,
Maonaoger, Airspace-Rules and Aeronauticol
Information Division.

[FR Doc. 88-13364 Filed 6-20-88; 8:45 ar)
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 239, 270, and 274

[Release No. IC-16431; File No. S7-10-88]

Payment of Asset-Based Sales Loads
by Registered Open-End Management
Investment Companies

AGENCY: Securities and Exchange
Commission.

ACTION: Proposal of rule emendments.

SUMMARY: The Commission is proposing
amendments to an existing rule that
permits a registered open-end
management investment company
(“mutual fund” or “fund”} to use .furu’i
assets lo pay cosls associated with the
distribution of fund shares. The reason
for the proposal is to address certain
practices that have developed under the
existing rule.
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The proposed amendments would,
among other things, clarify and enhance
standards for approval or continuation
of distribution plans, require that
payments under a distribution plan be
made on a current basis and be for
specific distribution services actually
provided to the fund, define payments
made under a distribution plan as
“asset-based sales loads” and prohibit
funds that adopt or continue distribution
plans from being held out to the public
as “no-load"” funds or from being
otherwise offered in a misleading
manner using similar terminology.
Additionally, the proposed amendments
would clarify that, for purposes of the
rule, each separate series of a mutual
fund should be treated as a separate
fund.
The Commission is also proposing
amendments to another existing rule
that exempts from the requirement of
prior Commission approval certain
distribution agreements between funds
and their affiliated persons. These
amendments are intended to expand the
ability of affiliated funds to finance
distribution efforts jointly. These
amendments are intended to expand the
ability of affiliated funds to finance
distribution efforts jointly. The proposed
rile amendments would allow a mutual
fund, under certain conditions, to enter
into joint distribution agreements with
one or more other funds that are
affiliated with the fund, with affiliated
persons of the fund, or with the fund's
principal underwriter. The rule
amendments would also provide that,
for purposes of the rule, each separate
series of a mutual fund should be
treated as a separate fund.

Finally, the Commission is proposing
loamend the registration statement
form for mutual funds. This amendment
would require an additional disclosure
to be made regarding the amount of
payments under distribution plans.
DATE: Comments must be received on or
before September 19, 1988.
ADDRESS: Send comments in triplicate to
Jonathan G. Katz, Secretary, Securities
and Exchange Commission, 450 Fifth
Street, NW., Washington, DC 20549.
(Reference to File No. $7-10-88). All
tomments received will be available for
public inspection and copying in the
Commission's Public Reference Room,
;;&ngflh Street, NW., Washington, DC

FOR FURTHER INFORMATION CONTACT:
With respect to the proposed rule
émendments, Rochelle G. Kauffman,
Attorney, (202) 272-3045, or Brian M.
Kaplowitz, Chief, (202) 272-2048, Office
of R‘?gul.amry Policy; with respect to
dCcounting issues, Lawrence A. Friend,

Chief Accountant, (202) 272-2106, Office
of Disclosure and Review; Division of
Investment Management, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549.
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
today is asking for public comment on
proposed amendments to rule 12b-1 (17
CFR 270.12b-1) under the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et
seq.) (“Act”). Rule 12b-1 permits,
subject to specified conditions, a mutual
fund to adopt a plan (*12b-1 plan”) to
use a portion of fund assets to finance
activities that are primarily intended to
result in the sale of fund shares. The
proposed amendments, if adopted,
would address certain distribution
practices that have developed since rule
12b-1 was originally adopted.*
Specifically, the proposed amendments
would: (a) Require funds to take steps
designed to reduce the amount of any
excess distribution spending by a third
party that has been carried forward in
anticipation of reimbursement under the
12b-1 plan; (b) require funds to base
decisions to adopt or continue 12b-1
plans on appropriate business estimates
and projections; (c) clarify the
requirement that a 12b-1 plan must be
likely to benefit shareholders; (d)
require that the amounts accrued under
a fund'’s 12b-1 plan reasonably correlate
with the fund’s distribution
expenditures; (e) clarify that the level of
payments under a 12b-1 plan must be
within the range of what would have
been negotiated at arm’s-length in light
of all of the surrounding circumstances;
(f) require funds, in determining whether
to implement or continue a 12b-1 plan,
to consider whether total distribution
charges exceed, or are reasonably likely
to exceed the maximum front-end sales
load permitted under the Rules of Fair
Practice of the National Association of
Securities Dealers ("NASD Rules"); (g)
require disclosure of whether and under
what circumstances, over the life of the
investment, total distribution charges
could exceed the maximum sales load
limits in the NASD Rules; (h) require
each 12b-1 plan to specify the maximum
amount that can be spent annually for
distribution under the plan, based on the
anticipated level of distribution services
to be provided to the fund; (i) restrict the
ability of funds to use payments under
12b-1 plans to pay for non-distribution
services; (j) restrict the ability of funds
to reimburse a third party for excess

_distribution spending after the effective

date of the amendments, if the

! Rule 12b-1 was adopted in Investment Company
Act Rel. No. 11414 (Oct. 28, 1980] (45 FR 73898, Nov.
7,1980] (the “Adopting Release”).

reimbursement occurs more than one
year after the end of the calendar
quarter during which spending took
place; (k) require annual shareholder
approval for continuation of any 12b-1
plan; (1) clarify the circumstances under
which funds may make payments for
distribution after termination of a 12b-1
plan; and (m) define payments made
under 12b-1 plans as “asset-based sales
loads” and prohibit funds that adopt or
continue 12b-1 plans from being held as
“no-load” funds or from being otherwise
offered in a misleading manner using
similar terminology. The amendments
would also: (a) Clarify that, for purposes
of the rule, each separate series of a
series fund should be treated as a
separate fund, and (b) reorganize the
provisions of the rule to make the rule
easier to understand and follow.

The Commission is also proposing
amendments to rule 17d-3 (17 CFR
270.17d-3) under the Act, which
provides an exemption from the Act’s
prohibition against joint transactions or
arrangements for certain agreements
between a fund and its non-fund
affiliates relating to the distribution of
fund shares. The proposed amendments
would, if adopted, (i) expand, subject to
certain conditions, the exemptive relief
provided by the rule to permit a fund to
enter into joint distribution agreements
with other funds that are affiliated with
the fund, its affiliates, or its principal
underwriter; and (ii) clarify that, for
purposes of the rule, each separate
series of a fund should be treated as a
separate fund.

Finally, the Commission is proposing
an amendment to item 7 of form N-1A
(17 CFR 239.15A), under the Securities
Act 0of 1933 (15 U.S.C. 77a et seq.). This
amendment would require disclosure in
the fund's prospectus of whether and
under what circumstances total
distribution charges could exceed the
maximum sales loads permitted under
the NASD Rules.

Background

A. Payment of Distribution Expenses by
a Mutual Fund Under the Act

1. Legislative History and Statutory
Provisions

The Act, in general, reflects a
Congressional concern with mutual fund
distribution financing. This concern is
evidenced by provisions in the Act that
specifically address each method of
distribution financing of which Congress
was aware in 1940.2 Among these

? These provisions include section 22 of the Act
(15 U.S.C. 80a-22), relating to sales loads charged by
Continoed
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provisions is section 12(b) of the Act (15
U.S.C. 80a-12(b)), which provides:

It shall be unlawful for any registered
open-end company (other than a company
complying with the provisions of section
10(d)) to act as a distributor of securities of
which it is the issuer, except through an
underwriter, in contravention of such rules
and regulations as the Commission may
prescribe as necessary or appropriate in the
public interest or for the protection of
investors.

The legislative history of section 12(b)
characterizes the section as one “[that]
protects the open-end company against
excessive sales, promotion expenses,
and so forth.” 3 Additionally, shortly
after the adoption of the Act, a
commenter discussing section 12(b)
stated:

Apparently the Commission was
particularly fearful of the possibility that
open-end investment companies in their
formative stages might be made to shoulder
the unprofitable burden of selling and
distributing their shares during this period of
heavy expense and small return, building up
the investment company for the benefit of
some controlling person.*

Thus, section 12(b) was intended to
prevent possible abuses by giving the
Commission authority to regulate the
use of fund assets to pay for the
distribution of fund shares.s

2. Commission and Staff Interpretations

Before the adoption of rule 12b-1, the
Commission opposed the use of fund
assets to pay for the distribution of fund
shares.® This opposition was based on a

open-end investment companies, and section 27 of
the Act (15 U.S.C. 80a-27), governing the sales of
periodic payment plan certificates by registered
investment companies. Congress also specifically
addressed the use of fund assets to cover
distribution expenses in section 10{d) of the Act (15
U.S.C. 80a-10{d)). which provides a limited
exception from the Act's independent director
requirements for investment companies that are
closely affiliated with investment advisers and
where such investment companies are primarily
designed to make a medium of investment
diversification available to the adviser's smaller
customers. Section 10(d)(5) provides that a company
relying on section 10(d) may not incur “sales or
promotion expenses.” and section 10{d)(3) provides
that no sales load may be charged on securities
issued by such a company.

3 See Investmen! Trusts and Investment
Companies: Hearings on H.R. 10065 Before a
Subcommittee of the House Committee on Interstate
and Foreign Commerce, 76th Cong., 3d Sess, 112
(1940) (Statement of David Schenker).

* See A. Jaretzki, The Investment Company Act of
1940. 28 Wash. U.L.Q. 303. 324-25 (1841).

® At the time rule 12b-1 was adopted, the
Commission discussed the scope of its rulemaking
authority under section 12(b) of the Act. See
Adopting Release, supra note 1.

¢ See Investment Company Act Rel. No. 9470 (Oct.
4. 1978) (41 FR 44770, Oct. 12, 1976) at note 1 and
accompanying text (“Release No. 9470").

concern that, if funds were allowed to
pay such expenses, the decisions as to
the level of expenditures for distribution
would be made or influenced by the
fund's investment adviser, Since the
adviser's compensation is typically
based on the size of the fund, the
Commission believed that the adviser
might be inclined to spend excessive
amounts on the distribution of fund
shares in an effort to increase fund
assets and its own compensation.”
Despite the traditional position,
however, investment companies were
allowed on a number of occasions to
bear distribution expenses. First, certain
funds that had “internalized”
management functions ® were allowed
to pay distribution expenses out of fund
assets.” Where an internally managed

7 In addition, the Commission staff in certain “no-
action” letters, questioned the use of fund assets for
distribution based on several provisions of the Act.
For instance, the staff took the position that
payments for distribution out of fund assets might
constitute an “‘excessive" or "“discriminatory" sales
load in violation of section 22 of the Act. See Axe-
Houghton Fund A, Inc. (pub. avail. Dec. 18, 1973). In
that no-action letter, the staff also objected to the
payment of continuing fees to a fund's principal
underwriter and the sharing of those fees with
dealers that had distributed fund shares on the
grounds that this practice could constitute a breach
of fiduciary duty under section 36(a) (15 U.S.C. 80a~
35(a)) and might also be inconsistent with the
fiduciary obligations of fund directors under section
15(b) {15 U.S.C. B0a-15(b)) (relating to continuation
of the fund’s underwriting contract). /d. On another
occasion, the staff stated that, given the potential
conflict of interest present where the fund bears
distribution expenses, “it would be necessary to
consider particularly the possibility of a violation of
section 36(b)" of the Act (15 U.S.C. 80a-35(b)). See
Carl L. Shipley, Esq. [pub. avail. June 9, 1875).

% An investment company is said to have
internalized its management functions where most
or all of the services traditionally provided by the
investment adviser or third parties are performed at
cost by salaried employees of the fund or by
subsidiaries of the fund. See generally Report of the
Securities and Exchange Commission on the Public
Policy Implications of Investment Company
Growth, HR. Rep. No, 2337, 89th Cong., 2 d Sess. 49
(1966) (“Public Policy Implications"). See also
Wharton School of Finance and Commerce, A Study
of Mutual Funds, H.R. Rep. No. 2274, 87th Cong.. 2d
Sess. 441 (1962) (“Wharton Report”), Internally
managed funds may receive investment advice from
a third-party investment adviser, but the adviser
typically provides only advice and is not
represented on the fund's board of directors.

® For example, in 1972, the Commission granted
exemptions from sections 12{d)(3) (15 U.S.C. 80a-
12{d)(3)) and 17{d) (15 U.S.C. 80a-17(d)) of the Act
and from rule 17d-1 under the Act (17 CFR 27017d-
1) to permit the Broad Street fund complex,
consisting of four open-end companies and one
closed-end company, to internalize management
through a service corporation thal was wholly-
owned by the funds. All management services,
including advisory services and distribution. were
performed either by fund employees or by wholly-
owned subsidiaries of the funds. See Broad Street
Investing Corp., et al., Investment Company Act Rel,
Nos. 7071 and 7072 (Mar. 18, 1972) (37 FR 5846, Mar.
22, 1972) (notices of applications) and 7114 and 7117
(Apr. 14, 1972) (orders). On another occasion, the
staff granted no-action assurance where distribution
expenses were to be paid by an internally managed

fund uses fund assets to pay for the
distribution of its shares, decisions of
whether and to what extent distribution
expenses should be paid are generally
made by fund employees or employees
of a fund subsidiary. Therefore, the
Commission believed that
internalization of management functions
would significantly reduce the conflicts
of interest that are otherwise present
when fund assets are used to pay for
distribution.©

The Commission also did not
generally object to the payment of fund
distribution expenses by the fund's
investment adviser, even though such
arrangements could arguably constitute
a use of fund assets to pay for
distribution.?! Where an investment
adviser paid for fund distribution out of
its own resources, no use of fund assets
for distribution was deemed to have
occurred.'? However, where the
advisory fee was increased in
contemplation of payments for
distribution by the adviser, the staff
took the position that the advisory fee

fund that had an external investment adviser.
However, in that case, the external adviser
provided only investment advice and was
unrepresented on the fund's board of directors.
Moreover, & majority of the fund's directors had
been appointed by a United States District Court
after the fund had engaged in litigation against its
former adviser. See The Pegasus Fund (pub. avail.
May 22, 1975).

10 Even in the case of an internally managed
fund, however, salaried officers and employees
involved in the decision-making process may
receive salaries or bonuses based on the growth of
fund assets or the sale of fund shares. See Public
Policy Implications, supra note 8, at 105. therefore.
potential conflicts of interest may not be eliminated
entirely.

11 Since fund advisers derive their earnings from
advisory fees paid by the Fund, arrangements
whereby the adviser pays for that purpose. Before
the adoption of rule 12b-1, adviser payment of fund
distribution expenses, whether directly or through
the operation at a loss of an affiliated principal
underwriter, had become common among funds that
charged sales loads since, in the years since the
adoption of the Act, it had become increasingly
difficult to impose a sales load large enough to
cover all fund distribution expenses. Fierce
competition among fund organizations seeking 10
persuade retail dealers to sell funds shares had
resulted in a large portion of sales loads being
allocated to dealer compensation. The balance of
the sales loads was generally insufficient to cover
other fund distribution expenses. See generally
Public Policy Implications, supra note 8, at Z()&fg

12 See Investment Company Act Rel. No. 10252
(May 23, 1978) (43 FR 23589, May 31, 1978}, giving
Advance Notice of Proposed Rulemaking with
regard to the bearing of distribution expenses by
mutual funds (“Advance Notice Release"). In the
Advance Notice Rel the Commission noted
that, because of the Commission’s traditional
opposition to the use of fund assets for d|slnbu?wﬂ'
fund distribution expenses not covered by sales
loads had been paid by the fund's investment
adviser.
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might result in & viotation of section
36(b) of the Act.’?

in the mid-1870's the Commission
began to reexamine its traditional
opposition to the use of fund assets to
finance the distribution of fund shares.
During this reexamination, which was
largely the result of net redemptions in
parts of the fund industry and the rising
popularity of funds that did not charge
sales loads to investors (“no-load"
funds), the Commission staff received a
letter from Mutual Liquid Assets, Inc.
(“MLA"), an open-end, no-load
investment company, requesting a no-
action position with respect to a
proposed distribution arrangement.!#
MLA's investment adviser and principal
underwriter proposed to reallocate 50%
of its management fee to dealers that
sold fund shares. The staff granted the
MLA request, but noted that fund
distribution financing was under staff
study. No-action relief was therefore
conditioned on the fund's representation
that, if the staff subsequently were to
lake the position that MLA's distribution
arrangements did not comply with the
Act, the fund would modify its
procedures accordingly. The staff also
conditioned its response on MLA's
directors being fully informed of the
uncertain legal status of the
disturibution arrangements.

The granting of the MLA no-action
request prompted several industry
representatives to complain of an
apparent change in long-held staff
views. In response to industry concerns,
and as part of its reexamination of
distribution financing, the Commission
announced in October 1976 that it would
hold public hearings on the
appropriateness of arrangements
whereby open-end investment
tompanies directly or indirectly bear
expenses related to the distribution of
their shares.? The Commission

_'? See Armstrong Assaciates. Inc. (pub. avail.
Sepl. 18, 1975), in which the staff agreed to take a
lio-action position where a no-load fund’s adviser
remitted sums 1o fts parent. which acted as the
fund's principal underwriter, The underwriter, in
turn. made continuing payments to registered
fepresentatives thal distribuled fund shares. The
staff conditioned no-action relief on a number of
faturs, including a representation that the advisory
fee would be no higher after implamentation of the
smangement than before.
Ni:ﬂ&» Mutval Liguid Assets (pub. avail. June 15,
'* See Release No. 8470, supra note 8. In this
telease, the Commission stated that it had
Instructed the staff not to grant any request for
izu.:-lg-'.mon of MLA’s registration statement and to
Mithdraw the no-action position. After the hearings,
bx‘tl before the Advance Notice Release was issued,
:ﬁ"‘.:-l':'-'l"rl note i2, the staff received a request for
l_::ul"m assurance or temporary niemaking from
" e} for Banner Redi-Resources Trust to allow
‘:.,x fund to pay for distribution in substantially the
“me manner as had been proposed by MLA. The

specifically requested comment on the
questions of: (1) Whether it would be
legal under any circumstances for a
mutual fund to bear distribution
expenses, and (2) if legal, whether such
arrangements would be in the public
interest.

At the hearings that followed and in
the written comments that were
received, a number of participants urged
the Commission to take the position that
investment company directors may, in
their discretion, authorize the use of a
portion of the fund’s assets to promote
the sale of its shares. Other participants
argued that payments for distribution
would be improper since a fund's
investment adviser is a primary
beneficiary of increased sales of fund
shares. The latter group of participants
also argued that any benefit to
shareholders from the use of fund assets
to pay for distrtibution would be
speculative at best.

3. Development and Proposal of Rule
12b-1

After consideration of the testimony
and written statements presented in
connection with the hearings, the
Commission, in May 1978, issued an
Advance Notice of Proposed
Rulemaking ("Advance Notice
Release") ¢ to solicit further public
comment on: (1) Whether permitting
fund assets to be used to finance
distribution could, in some instances,
benefit investors, and (2) possible
conditions that could be imposed on the
use of fund assets for distribution to
safeguard fund shareholders. The
Advance Notice Release set forth the
objectives that any condition on the use
of funds assets for distribution would be
intended to accomplish 17 and suggested

staff denied the request pending further Commission
action concerning distribution financing. At the
request of counsel for Banner, the matter was
brought to the attention of the Commission, which
declined to review the staff's denial. See Banner
Redi-Resources Trust {pub, avail, Mar. 14, 1977);
Banner Redi-Resources Trust (pub, svail. Mar. 18,
1977).

18 See supra note 12.

'7 The objectives set forth were: (1) Minimizing
the conflict of interest on the part of a fund'’s
fnvestment adviser or officers with respect to a
decision to bear distribution expenses by limiting
the degree to which the advisory fee would be
affected by sales: (2) ensuring that fund assets
would be used for distribution only when, after
appropriate consideration, the fund's disinterested
directors and shareholders determined such use to
be in the fund’s interest; and (3) ensuring that
shareholders would be treated fairly in connection
with the bearing of distribution expenses. At the
time the. Advance Notice Release was issued, the
term “disinterested directors” was used only to
mean fund directors who are not interested persons
of either the funds or its adviser within the meaning
of section 2{a)(18) of the Act (15 U.S.C. 80a-2(a){19]).
The concept of "disinterested directors” was, for
rule 12b-1 purposes, further refined i the proposed

a number of possible conditions that
could be included in a rule.'® The
Commission also stated that any rules
relating to fund payments for
distribution would be proposed under
sectioin 12(b) of the Act, and would not
provide a “safe harbor” from liability
under section 36 of the Act. Finally, the
Commission stated that a fund's
investment adviser would be allowed to
continue paying for funds distribution
expenses out of its own resources, but
that the fund's board of directors would
have to satisfy itself “that the advisory
fee is fair and is detemined without
making allowance for distribution
expenses the adviser might bear."1?

In response to the Advance Notice
Release, the Commission received over
fifty comments. In general, the
commenters did not question the
objectives set forth in the release, but
criticized many of the possible
conditions suggested by the
Commission. After reviewing the
comments, the Commission issued a
release proposing rule 12b-1 under the
(“Proposing Release’™).2° The terms of
the proposed rule reflected a shift in
emphasis from the regulatory approach
outlined in the Advance Notice Release
to a more procedural approach in the
Proposing Release. In particular, the
Proposing Release placed on the fund's
disinterested directors substantial
responsiblity for any decision to use
fund assets for distribution.

Proposed rule 12b-1 would have made
it unlawful for a fund to finance
distribution, directly or indirectly,
except in compliance with a plan
formulated and adopted in accordance

and final versions of the rule. See infra notes 22 and
30 and accompanying text.

1% The conditions suggested by the Commission
include tying advisory fees to a multiple of the
fund's net asset value per share (rather than total
assets), requiring fixed-dollar advisory fees,
providing a list of factors to be considered by a
fund’s board of directors, requiring that the
disinterested directors consult independent counsel
or other independent experts, providing for annual
renewa) of distribution arrangements, providing that
distribution contracts be terminable on 80 days’
notice and providing for a flat fee to be paid for
distribution rather then payment of a percentage of
fund assets. See Advance Notice Release, supra
nofe 12.

1% [d. Additionally, the Commission stated its
opinion that the term "no-load" or equivalent
terminology should not be used by a fund that uses
assets to pay for distribution. However, the
Commission noted that such a fund could state that
it charged “no sales commission™ if it also made it
clear that shareholders will pay for distribution by
means of charges against assets, \

20 See Investment Company Act Rel. No. 10862
(Sept. 7. 1979) (44 FR 54014, Sept. 17, 1979] (the
"Proposed Release"). The comments received on the
Advance Notice Release are discussed in detail in
the Proposed Release at text accompaning notes 4-
30,
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with the procedural and substantive
provisions of the rule. The procedural
requirements set forth in the proposed
rule were patterned on the Act's
requirements for approval of investment
advisory contracts, but were intended to
be more stringent than those
requirements.?!

The proposed rule expanded the
definition of the term “disinterested
director” to include not only those fund
directors who were not interested
persons of the fund, as defined in
section 2(a)(19) of the Act, but also
persons who would have no direct or
indirect financial interest in the
operation of the fund distribution plan
or in any agreement related to the plan
(the “distinterested directors™).22 To
increase the independence of those
directors from the fund’s investment
adviser, the proposal would have
required that the selection and
nomination of new disinterested
directors be assigned solely to the fund's
existing disinterested directors.2?

Additionally, the proposed rule
applied to both “direct" and “indirect”
use of fund assets to pay for
distribution, although, in response to
comments on the Advance Notice
Release, the Commission pointed out

*! For instance, the proposal would have required
that a distribution plan be approved by two-thirds
of a fund's shareholders and directors, rather than
by the simple majority required for approval of
advisory contracts under section 15(a) of the Act (15
U.8.C. 80a-15[a)). The proposal would have required
that a fund's disinterested directors have the power
to terminate the plan and any related agreements,
unlike section 15(a)(3) of the Act. Section 15{a)(3)
provides such authority only to a majority of the
entire board of directors. Finally, the proposed rule
would have required that the fund's board of
directors review the operation of the plan on a
quarterly basis. The Act contains no comparable
requirement applicable to investrzent advisory
conltracts.

2% See Proposing Release, supra note 20, at text
accompanying n.32. As noted above, this refinement
of the disinterested director concept had not been
included in the Advance Notice Release. See supra
note 17.

** The proposed rule provisions regarding fund
directors were intended to ensure that (1)
disinterested directors would be free from
domination or undue influence by management; (2)
all directors would be fully informed; and (3) all
directors would exercise reasonable business
judgment and would ect in a manner consistent
with their fiduciary duties. The proposed rule would
not have required that the disinterested directors
have the assistance of outside counsel and experts.
While this requirement had been contemplated in
the Advance Notice Rel the Cc ission
decided not to include it in the proposal, given the
possibility that such a requirement “could impose
undue costs in some cases.” However, the
Commission recognized that the disinterested
directors may become too dependent on the fund's
adviser for the information necessary to making an
informed determination regarding fund spending for
distribution. Therefore, the Commission stated that
the directors should give the question of getting
outside help “very serious thought." See Proposing
Release, supra note 20.

that an investment adviser could
continue to pay for distribution out of its
profits, as long as those profits were not
"excessive.” The Commission also
proposed to require a fund that uses
fund assets to finance distribution to
disclose all material aspects of its
distribution plan, and of any agreements
with other persons relating to
implementation of the plan, in the fund's
currently effective prospectus. Finally,
the Commission reiterated its position
that it would be inappropriate for a fund
bearing distribution expenses to refer to
itself as “no-load" or use equivalent
terminology.24

In addition to proposed rule 12b-1, the
Commission proposed rule 17d-3 under
the Act to provide an exemption from
section 17(d) of the Act (15 U.S.C. 80a—
17(d)) and rule 17d-1 thereunder (17 CFR
270.17d-1) *® to the extent necessary to
permit funds to enter into agreements
with their affiliated persons or principal
underwriters (or affiliated persons of
such persons or underwriters) whereby
payments for distribution under a 12b-1
plan are made by the fund. The
proposed rule would have conditioned
exemptive relief on the distribution
agreements complying with proposed
rule 12b-1, thereby reflecting the
judgment that the safeguards of rule
12b-1 made it unnecessary for prior
Commission review and approval of
such payments. However, the exemption
provided by proposed rule 17d-3 would
not have extended to arrangements for
the joint sharing of distribution
expenses by mutual funds that are
affiliated persons (or affiliates of
affiliates) of each other, such as mutual
funds in the same fund complex.2®

The Commission received thirty-two
comments on proposed rules 12b-1 and
17d-3, a majority of which came from
the mutual fund industry. Several
commenters urged the Commission to
reaffirm its traditional opposition to the
use of fund assets to pay for
distribution, asserting that the conflicts
of interest between the adviser and fund

4 The Commission had taken this position in a
temporary order issued to the registered investment
companies comprising The Vanguard Group, Inc. in
connection with an application by those companies
relating to the joint financing of distribution
(“Vanguard application”). See Investment Company
Act Rel. No. 9927 (Sept. 13, 1977) (42 FR 47607, Sept.
21.1877). For a detailed discussion of the Vanguard
application. see infro at text accompanying notes
132-138.

*8 Section 17(d) of the Act and rule 17d-1
thereunder generally prohibit a registered
investment company from entering into & joint
enterprise or other joint arrangement or profit-
sharing plan with any affiliated person or principal
underwriter of the fund or with an affiliated person
of such a person or underwriter, unless prior
approval has been granted by Commission order.

*¢ See Proposing Release, supra note 20,

shareholders with respect to such
payments are irreconcilable. However, a
majority of the commenters favored
adoption of a rule allowing open-end
management investment companies to
use fund assets to pay for distribution,
while opposing a number of the
conditions in the proposal.2?

B. Adoption and Operation of Rules
12b-1 and 17d-3

1. Rule 12b-1

In the release adopting rule 12b-1, the
Commission restated its concerns about:
(1) The conflicts that may exist between
the interests of a fund and those of its
investment adviser in deciding whether
the fund should pay its distribution
costs; (2) the likelihood that the fund
will benefit from paying distribution
costs; and (3) the fairness of a
distribution financing arrangement to
then existing fund shareholders. The
Commission incorporated into the final
rule text substantive standards and
procedural guidelines, very similar to
those of the proposal, that were
intended to address these concerns.

As adopted, rule 12b-1 makes it
unlawful for an open-end management
investment company to act as a
distributor of securities of which it is the
issuer, other than through an
underwriter, unless any payments by the
company in connection with the
distribution are made pursuant to a
written plan that describes all material
aspects of the proposed distribution
financing and that is adopted in
accordance with the rule.2® The rule
provides that a fund will be deemed to
be acting as-a “distributor of securities
of which it is the issuer, other than
through an underwriter,” if it engages
directly or indirectly in financing any
activity which is primarily intended to
result in the sale of fund shares.?®

.Rule 12b-1, as adopted, reflects the
Commission’s heavy reliance upon fund
directors, particularly disinterested
directors, to protect the interests of the
fund and its shareholders and to
minimize the conflicts of interest that
would exist if the fund's investment
adviser were to make the decisions of
whether and to what extent the fund
should bear distribution costs. Thus, the
rule provides that a fund’s 12b-1 plan

37 The comments received on the proposed rule
are discussed in detail in the Adopting Release.
supra note 1, at text accompanying notes 6-45.

28 Paragraphs (a)(1) and (b).

20 Paragraph (a)(2). The rule provides (hat such
activities include, but are not neceasaflly limited to.
advertising, compensation of underwriters, dealers
and sales personnel, the printing and mailing of
prospectuses to other than current shqreholders.d
and the printing and mailing of sales literature. /d.
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and all related agreements must be
approved initially by a majority of the
fund's board of directors and by a
majority of the fund’s disinterested
directors.®® The plan must also be
approved initially by the holders of a
majority of the fund’s outstanding voting
securities.®! Finally, the 12b-1 plan must
provide, in substance; that it will
continue in effect for more than one year
only if it is approved annually by a
majority of the fund'’s board of directors
and of the distinterested directors.®2
Rule 12b-1 places on fund directors a
duty to request and evaluate such
information as is reasonably necessary
to make an informed determination of
whether to adopt or continue a 12b-1
plan.?® The rule also instructs the
directors to consider and give

appropriate weight to all pertinent

factors in deciding whether to

implement or continue a 12b-1 plan,34
and provides that fund directors may
implement or continue such a plan only
if the directors who vote in favor of the
plan find that there is a reasonable
likelihood that the plan will benefit the
fund and its shareholders.®5

9 Paragraph (b)(2). The final version of the rule
adopled the proposal's expanded concept of
“disinterested directors.” The proposal would have
required that both two-thirds of the disinterested
directors and two-thirds of the board as a whole
ipprove the use of fund assets for distribution. The
Commission, however, decided that a majority
voling requirement was more appropriate, both
because it wasuncertain whether the practical
effect of the two-thirds voting requirement would
Justify deviation from the normal requirement of a
majority vote, and because, in most cases, the
support of as many disinterested directors would be
required to achieve a majority vote as would be
fequired to achieve a two-thirds vote. See Adopting
Releage. supra note 1.

*! Paragraph (b)(1). The Commission had
onginally proposed that the plan be approved by a
two-thirds vote of shareholders, but reevaluated the
fequirement in light of comments received regarding
the practical difficulties funds may have in getting

sufficient shareholder participation to meet the two-
:‘-lrds; requirement, See Adopting Release, supra
ole 1.

* Paragraph (b)(3)(i). The proposed rule had
"tquired the appraval of two-thirds of the fund's
board of directors and of the disinterested directors.
S Adopling Release, supra note 1.

* Paragraph (d), The rule also places a
“responding duty on the parties to any agreement
rliting to a distribution plan to provide the
information requested by the directors. /d:

*1d. The rule does not list specific factors to be
tm:;ade:cd. blut contains a Note that refers directors
[0’ £ Propu;mg Release and the Adopting Release
o @ discussion of such factors. The Adopting
w:hﬁ;e contains a list of factors that normally
® puf be relevant to a determination of whether to

"und assets for distribution.
makepfr:‘uﬂ:japh (e‘). Ttle rple requires the directors to
S 18 determination in the exercise of

sonable business judgment and in light of their

uciary duties under state law and sections 36{a)
1 (b) of the Acl Id.

Additionally, he rule requires every 12b- 2. Rule 17d-3

1 plan to provide that it may be
terminated at any time by a vote of a
majority of the fund's disinterested
directors or of the fund's outstanding
voting securities.®® Each plan must also
provide that it may not be amended to
increase materially the amount to be
spent for distribution without
shareholder approval and that all
material amendments to the plan must
be approved by a majority of the fund’s
board of directors and of the
disinterested directors.®?

The rule also requires a fund relying
on the rule to commit the selection and
nomination of its disinterested directors
to existing disinterested directors.®®
This requirement was intended to
increase the likelihood that a fund'’s
disinterested directors would be able to
act independently of fund management.
The Commission considered such
indpendence essential, given the
shareholder protection role assigned to
the disinterested directors by the rule.

Rule 12b-1 states that each 12b-1 plan
and related agreement must require all
persons authorized to direct the
disposition of money paid or payable by
the fund (*12b-1 payments” or “12b-1
fees") to provide the fund's board of
directors with a quarterly report of the
amounts expended and the purposes for
which expenditures have been made.®®
Additionally, each related agreement
must provide that it may be terminated
at any time by a majority of the fund's
disinterested directors or of the fund’s
outstanding voting securities, on no
more than 60 days' notice and without
payment of any penalty.*® An
agreement related to a plan must also,
by its terms, terminate in the event of
assignment.*?

In addition to adopting rule 12b-1, the
Commission adopted the related
disclosure and reporting requirements
essentially as proposed.#2 The
Commission also restated the position
(which it later reversed) that it would be
inappropriate for a fund that finances
the distribution of its shares to hold
itself out as “no-load" or use equivalent
terminology.*?

36 Paragraph (b)(3)(iii). Although the proposal had
required that the plan be approved by a two-thirds
vote. the proposal merely required majority vote for
purposes of termination. Accordingly, the
Commission adopted this provision as proposed.

37 paragraph (b)(4). See Proposing Release, supra
note 20.

38 Paragraph (c).

39 paragraph (b)(3)(ii).

40 paragraph (b)(3)(iv)(A).

“1 paragraph (b)(3)(iv)(B). :

42 See supra tex! accompanying note 24,

43 The Commission noted, however, that it would
give further consideration to the question of no-load

In addition to adopting rule 12b-1, the
Commigsion also adopted rule 17d-3.
That rule provides an exemption from
section 17(d) of the Act and rule 17d-1
to the extent necessary to allow funds to
enter into agreements with affiliated
persons or principal underwriters (or
affiliated persons of such persons or
underwriters), under which payments
are made by the fund for distribution.
However, the Commission specifically
limited the scope of rule 17d-3, stating
that the rule was not intended to
provide exemptive relief for
arrangements whereby funds share
distribution costs. The Commission
stated that it would be inappropriate for
the rule to be extended to cover such
joint financing arrangements since
similar issues had been raised in a then-
pending proceeding involving an
application for exemptive relief filed by
The Vanguard Group, Inc. (“The
Vanguard Proceeding').**

C. Developments Relating to Fund
Distribution Practices Since the
Adoption of Rules 12b-1 and 17d-3

1. The Reexamination of Fund
Distribution Practices and Rule 12b-1

The Commission did not include in
rule 12b-1 a recitation of all the
distribution activities that funds could
finance under the rule. Additionally, the
Commission specifically noted that the
rule does not restrict the kinds or
amounts of payments which could be
made by a fund. The rule was intended
to be flexible enough to cover new
distribution financing arrangements that
might be developed by the mutual fund
industry.*s However, the Commission
recognized the potential for problems
under a permissive rule of this type and
sought to address these by: (i)
Emphasizing the crucial of a fund’s
disinterested directors under the rule,
and (ii) stating that the Commission and
its staff would monitor the operation of
rules 12b-1 and 17d-3 closely, and
would be prepared to adjust the rules to
make the restrictions on the use of fund

labelling in the context of a pending proceeding that
had evolved out of the Vanguard application. See
supra note 25, The Commission’s opinion in that
proceeding was published four months after rule
12b-1 was adopted. See Investment Company Act
Rel. No. 11645 (Feb. 25, 1981), 22 SEC Docket 238
(“Vanguard Opinion”). For a detailed discussion on
the use of “no-load" Iabelling under the Vanguard
Opinion, see infra text accompanying notes 97-100,

44 For a discussion conceming developments
relating to joint distribution financing under section
17(d) since the adoption of rule 17d-3, including the
Vanguard Proceeding. see /nfra text accompanying .
notes 132-142. -

45 See Adopting Release, supra note 1.
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assets for distribution either more or
less strict, as appropriate.

Since the adoption of rule 12b-1, over
1,120 funds (approximately 52%) have
adopted 12b-1 plans and have used fund
assels to pay for a wide variety of
distribution expenses. The use of the
rule by the fund industry has resulted in
many distribution practices that could
not have been anticipated when the rule
was adopted. Consequently, in early
1986, the Commission's Division of
Investment Management (“Division")
began an in-depth review of those
practices. The review has focused on a
number of distribution arrangements
that, while perhaps complying with the
terms of the present rule, create
problems in light of (i) the crucial role
ascribed by the rule to disinterested
directors, (ii) the Commission's
traditional concerns regarding the
conflicts of interest that are present
when fund assets are used to finance the
distribution of fund shares, and (iii) the
need to enhance fund investors'
understanding of the nature and impact
of distribution fees paid by the fund.

Many of the Division’s initial concerns
were set out in a staff memorandum that
was made publicly available in response
to an inquiry regarding rule 12b-1 (“Staff
Memorandum™).46 The Staff
Memorandum also sets forth a number
of disclosure items that the Division
would ask registrants with certain types
of 12b-1 plans to include in their
registration statements.*? These
disclosures were not intended as a
solution to the problems in this area, but
rather as a means of giving investors
access to detailed information until the
Commission could respond formally to
the issues presented.*8

*® The Staff Memorandum, which was dated May
21, 1986, was included with a staff response to an
inquiry regarding the Division's review of the 12b-1
area. See The Colonial Group, Inc. (pub. avail. June
4, 1986).

47 The review of fund distribution practices by
the staff as part of its normal review of disclosure
documents was specifically anticipated by the
Commission at the time rule 12b-1 was proposed.
See Proposing Release, supra note 20,

**% The Commission has recently addressed
certain disclosure issues relating to rule 12b-1 by
adopting amendments to form N-1A (17 CFR
239.15A), the registration form used by open-end
management investment companies. The amended
form requires the consolidation of all expense-
related information in a table located near the front
of each fund prospectus and also requires certain
narrative disclosure relating to 12b-1 plans. See
Investment Company Act Rel. No. 16244 (Feb. 1,
1988) (63 FR 3192, Feb. 4, 1988) (“Fee Table
Amendments"). The Commission also adopted
related revisions to the staff guidelines to form N-
1A,

Since the commencement of the
Division’s review, the Commission and
the Division have received advice and
inquiries on fund distribution from a
number of sources. For instance, the
Division has received over one thousand
letters from individual investors
commenting on industry practices under
rule 12b-1. Many of these investors
expressed the opinion that the
Commission should forbid all use of
fund assets to pay for distribution,
characterizing such charges as “hidden
loads.” In other letters, investors
expressed support for increased
disclosure relating to 12b-1 fees and
sales loads. The investors also criticized
the current Commission position that
funds that have 12b-1 plans, but do not
impose front-end or deferred sales
loads, can hold themselves out to the
public as “no-load" funds.*® The
investors believed that the ability of
funds that charge 12b-1 fees to use no-
load terminology should be restricted, if
not eliminated entirely. In addition, to
comments from investors, the
Commission and staff have received a
number of inquiries regarding rule 12b-1
from members of Congress responding
to constituent complaints.5°

The Division's review has also
prompted input on rule 12b-1 from the
mutual fund industry. In August 1986,
the Investment Company Institute
submitted the “Statement of the
Investment Company Institute
Regarding the Operation of Rule 12b-1
Plans" (“ICI Statement") to the
Commission.>* The ICI Statement
focused on a number of areas of concern
and questions that had been raised by
the Division.

Generally speaking, the ICI Statement
argued that: (i) There is no evidence of
serious abuse of rule 12b-1 by the fund
industry, and (ii) fund investors have
found 12b-1 plans to be an attractive
alternative to financing distribution
through payment of a front-end sales

** The Commission's position regarding the use of
the “no-load™ labe! was taken in the context of the
Vanguard Proceeding. See infra text accompanying
noles 98-100.

59 In response to one such inquiry from Rep. John
D. Dingell, Chairman of the House Committee on
Energy and Commerce, John Shad, then Chairman of
the Commission, forwarded a staff memorandum
describing the rule and the status of the Division's
review. See Honorable John D. Dingell (pub, avail.
Oct. 14, 1986).

51 The ICI Statement was included in Chairman
Shad's response to Chairman Dingell. See 7d. The
following discussion is intended only to summarize
the overall conclusions and recommendations made
in the ICI Statement. Other conclusions and
representations made by the ICI on specific topics
relating to rule 12b-1. where relevant, are discussed
elsewhere in this release.

load.52 In light of these conclusions, the
ICI stated that “radical changes to Rule
12b-1 or in the Staff's applicalion of the
Rule would be a disservice to
investors." %3 However, the ICI did note
that “the Commission and the industry
share a common interest in assuring that
the interests of mutual fund investors
are fully protected" and that “where the
operation of 12b-1 plans can be
improved, appropriate action should be
taken and will be supported by the
industry.” 54

While the ICI expressed the view that
most, if not all, present fund practices
under rule 12b-1 do not raise serious
questions that would justify regulatory
change, the ICI Statement did contain
two recommendations for Commission
action. First, the ICI stated that it shared
the Division's concern over the
promotional use of the term “no-load"
where a fund is using a 12b-1 plan to
impose the functional equivalent of
sales load. Accordingly, the ICI
suggested that the Commission should
prohibit funds that have 12b-1 plans and
make continuing distribution payments
in excess of .25% of net assets annually
from referring to themselves as “no-
load" funds.®3 The ICI also reversed its
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earlier opposition to the Commission's
fee table proposal and recommended
that the Commission amend form N-1A
to require “at or near the beginning of
the prospectus consecutive
straightforward tabular presentations
[that] would disclose the fund's non-
recurring charges to shareholders and
recurring annual expenses."” %8

52 Section 2(a)(35) of the Act defines a “sales
load" as the difference between the price of a
security to the public and that portion of the
proceeds from its sale which is received and
invested or held for investment by the issuer (or in
the case of a unit investment trust, by the depositor
or trustee), less any portion of such difference
deducted for trustee's or custodian’s fees, insurance
premiums, issue taxes, or administrative expenses
or fees which are not properly chargeable to sa!gs
or promotional activities. In the case of a periodic
payment plan certificate, “sales load" includes lhg
sales load on any investment company securities in
which the payments made on the certificate are
invested, as well as the sales load on the cerlificate
itself.

33 See 1CI Statement, supro note 52. at 8.

54 Id. at 7.

5% Id. 11-12 and 33-36.

58 /d, at 40. As discussed above, the Commission
recently amended form N-1A to require, inter olio.8
tabular presentation of expenses in the fund
prospectus. See Fee Table Amendments, supra ‘m’le
48. These amendments were initially proposed in
Investment Company Act Rel. No. 14230 (Nov. &
1964) (49 FR 45171, Nov, 15, 1984) and reproposed I8
Investment Company Act Rel. No. 15832 (Aug. 18.
1987) (52 FR 32018, Aug. 25, 1987).
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The Commission has learned of a
number of practices that may suggest a
need for changes in rule 12b-1. The
possible need for changes does not
mean, however, that such practices
violate present rule 12b-1 or any other
aspect of the Federal securities laws.
The proposal is simply an expression of
possible regulatory adaptation in
response to the developments discussed
in the release.®?

These practices, which are the
catalysts for the amendments to rules
12b-1 and 17d-3 now being proposed,
concern (i) 12b-1 plans (“compensation
plans") under which the level of
payments to be made by the fund is not
specifically related to the level of
distribution services to be provided; (ii)
12b-1 plans (“'reimbursement plans”)
that tie fund payments to the level of
distribution services provided, but may
permit annual distribution spending in
excess of annual payments by the fund,
with the expectation that the excess
amounts will be reimbursed in future
years, often with interest; (iii) the use of
the label “no-load” by funds that have
adopted 12b~1 plans; (iv) the use of 12b-
1plans to exceed the limitation on
maximum sales charges contained in the
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NASD Rules; (v) the development and
use of so-called “defensive” 12b-1 plans;
and (vi) joint financing of distribution by
certain affiliated funds.

2 The Development and Use of
‘Compensation” Plans

~ One type of 12b-1 plan in present use
is a “compensation” plan.5® The
distinguishing characteristic of a
ompensation plan is its failure to
orrelate payments made by the fund to
distribution services rendered to the
und. Instead, the annual level of
Payments is fixed in advance, typically
4 a percentage of the fund’s average
et assets, and the fund's principal
Lnderwriter or other recipient of the
Payments is empowered to determine
the level of distribution services to be
provided or purchased. This arragement
oulq. of course, result in the fund
tCeiving distribution services that
xceed that which could have otherwise
veen purchased with the amounts paid
nder the plan,59 but the arrangement

** Al the same time, the existence or absence of a
0posed amendment to the rule, or even the
mtrfnce or absence of a discussion in the release
, 1: x:i\'t'n industry distribution practice, is not

fn ed to be an expression of the Commission's

a?"Tﬁfm-nl position on such matters.

be]'l”lls '¥pe of plan was originally identified and
' ed in the Staff Memorandum. See supra note

L] o
'ut'r i'?‘“_‘”dms'lo the ICI, the cost of fund
; cet‘:i"h’on 5, in the early years of a fund, likely to
s, 'I’-Wmems under the fund's 12b-1 plan. See
dlement, supra note 51, at 3. If this occurs, and

could also result in the fund paying an
amount for distribution that exceeds
what could be considered reasonable
compensation for the distribution
services actually provided, or, in an

extreme case, pay for no services at
all.so

Because funds could make payments
under compensation plans in excess of
that justified by the services provided,
the Division requested the propriety of
compensation plans under rule 12b-1,
stating that the rule was intended to
permit funds to use assets to pay only
for actual distribution expenses.®! The
ICI Statement, on the other hand, argued
that rule 12b-1 permits compensation
plans because the rule does not
specifically require that payments be
limited to actual distribution
expenses.5?

While nothing in present rule 12b-1
specifically prohibits compensation
plans, such plans are a cause for
regulatory concern because they
obscure the role of fund directors in
setting the level of distribution fees.®3

the fund has a compensation plan, the excess costs
would be borne by the fund's principal underwriter
or other third party, and there would be no express
expectation that the costs would be reimbursed by
the fund out of future payments under the 12b-1
plan.

€0 Fund directors operating under the present rule
should be aware of the potential for abuse created
by compensation plans. Once aware, they should
take steps to ensure that the amounts paid by the
fund for distribution are reasonable in light of the
distribution services that have been purchased or
performed. This is akin to the standard articulated
by the United States Court of Appeals for the
Second Circuit in Gartenburg v. Merrill Lynch Asset
Management, Inc., 694 F.2d 923 (2d Cir. 1982), cert.
denied, 461 U.S. 906 (1983) (" Gartenberg") with
respect to management fees under section 36(b) of
the Act. In that case, the court stated that the
appropriate standard is "essentially whether the fee
schedule represents a charge within the range of
what would have been negotiated at arm's-length in
light of all the surrounding circumstances." 694 F.2d
at 928. Thus, for the purpose of making the requisite
director findings under present rule 12b-1, directors
of funds with compensation plans should focus on
whether the total estimated 12b-1 payments satisfy
the Gartenberg standard when considered in light of
the total estimated level of services to be provided
in exchange for the payments. Of course, directors
applying the Gartenberg standard to payments
under & compensation plan would still have to
request and be provided with estimates and
information regarding the type of distribution
services to be provided to the fund under the plan.
This standard, which is implicit in the present rule,
would be made explicit by the proposed
amendments to the rule. See /nfra notes 160-168 and
accompanying text.

81 See Staff Memorandum, supra note 46.

®2 See ICI Statement, supra note 51, at 87-68.

%3 The Division's di ion of comp tion
plans in the Staff Memorandum has engendered
much discussion of the propriety of “profits” under
rule 12b-1. Nothing in the present rule 12b-1
prohibits payments for distribution that include an
element of profit for the investment adviser,
However, any level of profit should not be
determined solely by the recipient of the payment,
as appears to be the case where a fund's principal

The directors’ responsibilities under the
rule were designed to provide that the
directors, not advisers or underwriters,
make the fundamental decisions
regarding distribution spending.®* Under
a compensation plan, however,
fundamental decisions such as the type
and extent of distribution services to be
financed, and the amounts to be
expended for such services are, in
important respects, delegated to the
fund’s principal underwriter or to some
other recipient of payments under the
12b-1 plan. Where the principal
underwriter or third party actually
making decisions regarding the use of
fund assets for distribution is also the
fund's investment adviser, or is an
affiliate of the adviser, the arrangement
may result in the very conflict of interest
that led to the Commission's traditional
concern about the use of fund assets to
finance distribution.53

3. The Development and Use of
“Reimbursement” Plans

Another type of 12b-1 plan that is a
cause of concern has been labelled a
“reimbursement” plan. Under this type
of 12b-1 plan, a fund enters into an
agreement with another party, typically
the fund's principal underwriter,
whereby the other party provides
distribution services on the fund's
behalf. The fund agrees to reimburse the
other party for specific expenses
incurred in providing or procuring the
services.®® However, the plan also

underwriter has discretion over the level of
distribution services to be provided in exchange for
a fixed payment by the fund. Rather. the level of
profit, if any, should be estimated and approved by
the fund's board of directors.

%1 In determining whether to implement or
continue & 12b-1 plan, fund directors are required to
evaluate the terms of the plan. This evaluation
requires analysis of the entire 12b-1 plan, including
the nature and approximate amounts of the
expenditures to be made. As the Commission stated
when rule 12b-1 was proposed, “[c]ertainly the
directors would want to know approximately how
much was going to be spent and how." See
Proposing Release, supra note 20, Where
fundamental decisions regarding these matters have
been taken out of the hands of fund directors and
are to be decided by the recipient of payments
under the plan, the directors’ ability to make this
analysis and the other judgments required by the
rule may be impaired.

5 See supra note 4 and accompanying text.

%6 Some plans permit reimbursement only of
“reasonable” expenses. These plans, which may or
may not include examples of what expenses would
be reasonable (e.g., sales commissions not
exceeding a specified percentage of the value of the
shares sold), presumably give fund directors the
authority to refuse to reimburse all or part of any
expenditures found unreasonable. Other plans are
silent on the issue of reasonableness although, as
acknowledged by industry representatives and
discussed below, all expeditures under a 12b-1 plan
are subject to an “arm's-length" standard similar to

Continued
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provides that annual payments by the
fund cannot exceed a stated annual
ceiling,®7 typically expressed as a
specified percentage of the fund's
average net asset value.58

Some reimbursement plans do not
permit fund assets to be used to
reimburse another party for distribution
expenditures in excess of the annual
ceiling. Many other reimbursement
plans provide that, if reimbursable
expenditures by the other party during
the year exceed the annual ceiling, the
difference between expenditures and
the ceiling (“excess distribution
spending") will or may be totalled and
“carried forward" in anticipation of
repayment under the plan in future
years. The fund may also impose a
contingent deferred sales load ("CDSL")
on redeeming shareholders and use the
CDSL proceeds, if any, to reduce the
amount of excess distribution spending
that has been carried forward.5®

Although reimbursement plans and
related agreements may be drafted to
create a legal obligation on the part of
the fund to reimburse excess amounts
previously expended by the fund's
principal underwriter or other third
party on the fund's behalf,7° most do not

that applicable to management fees under section
36(b) of the Act as expressed by the court in
Gartenburg, supra note 60.

%7 Many 12b-1 plans, whether or not
reimbursement plans, specify an annual ceiling on
payments out of fund assets but give the directors
discretion to establish a lower rate at which
payments under the plan will be made. Such a
provision permits the 12b-1 fees to be adjusted to
reflect the fund's current need for distribution
spending. Additionally, once a lower rate has been
sel, fund directors can increase the fee up to the
annual ceiling specified in the plan without
obtaining the shareholder approval that would be
required if the ceiling itself had to be raised.

% There have also been a few 12b-1 plans under
which the | ceiling on payments is expressed
solely or partially as a percentage of net sales,
which is the principal amount of total sales of fund
shares (generally not including sales attributable to
reinvested dividends and capital gains
distributions) minus the value of shares redeemed
during the year.

®% A CDSL is a sales load that is paid by the
shareholder, if at all, at the time fund shares are
redeemed. The amount of the CDSI, declines as the
investor holds fund shares until, eventually
(typically five to six years after purchase), the CDSL
is eliminated entirely, The scheduled decline of the
level of the CDSL generally reflects that the
shareholder is paying for distribution through the
fund’s 12b-1 plan.

70 In the case of a reimbursement plan that does
not permit reimbursement of excess distribution
spending (/.. spending above the annual ceiling),
the fund could be still legally obligated to reimburse
amounts spent that do not exceed the annual
ceiling. With regard to a plan that permits excess
distribution spending to be carried forward in
anticipation of reimbursement in future years, the
fund could be legally obligated to reimburse all
amounts spent on fund distribtion.

contain such a provision.”! Some plans
and agreements are silent and others
specifically disclaim the existence of a
legal obligation to pay.”2 |
Reimbursement plans and related
agreements also usually provide some
means by which the fund can
permanently halt reimbursement of
amounts previously expended on fund
distribution, although the precise
method of ceasing reimbursement
payments varies from plan to plan.7?
For instance, a plan might provide that
reimbursement will occur unless the
fund's disinterested directors decide not
to reimburse the principal underwriter
or other party.”* Alternatively, the plan

1 Rule 12b-1 makes it unlawful for a fund to
make any distribution payments that are not made
pursuant to a 12b-1 plan. Where an obligation to
reimburse the principal underwriter after
termination of the plan has been created by the
terms of a 12b-1 plan and related agr ents, any
payments made by the fund after termination to
fulfill the legal obligation to pay can still be said to
be made pursuani to the plan. On the other hand, if
the plan and agreements do not create a legal
obligation to pay, any post-termination payments
cannot be said to have been made pursuant to the
plan. Therefore, such payments would violate rule
12b-1 unless the fund adopts and maintains in effect
a new 12b-1 plan that specifically permits payments
intended to reimburse distribution spending on the
fund's behalf under the old plan. Of course, in order
to implement or continue such a plan, fund directors
would have to conclude that payments for
distribution expenses in prior years is reasonably
likely to benefit the fund and its current
shareholders. Additionally, the method used by the
fund to account for the amounts carried forward
will depend on whether the fund's obligation to pay
is a legal obligation. See infra notes 92-99 and
accompanying text. Finally, the existence of a legal
obligation may constitute a “borrowing,” thereby
raising questions under sections 18 and 13(a)(2) of
the Act (15 U.S.C. 80a-18 and 13(a}(2}).

7% In any event, the existence or nonexistence of
a legal obligation to reimburse is a material aspect
of the distribution financing under the plan and, as
such, should be specifically addressed in the plan
itself. Additionally, related agreements with any
person that engages in distribution spending with
the expectation of reimbursement should
specifically address whether or not the fund is
obligated to repay all or part of the amounts spent
by that party,

73 The ability of a fund's directors or
shareholders to half reimbursement of amounts
expended on the fund's behalf should be
distinguished from actions which merely result in
the postponement of reimbursement. As discussed
previously, many 12b-1 plans give fund directors
the right to establish a rale of payment under the
plan that is less than the annual ceiling under the
plan. See supra note 67. If fund directors were to
exercise their power under such a provision to
reduce or even suspend payments under the plan,
such reduction or suspension would obviously have
an effect on the reimbursement of amounts
expended for fund distribution. In the case of a fund
with a plan that permits excess distribution
spending to be carried forward to future years,
reducing or suspending payments under the plan in
a given year would simply postpone the date of
reimbursement.

74 One variation of this type of reimbursement
plan provides that excess distribution spending may
be carried forward for payment in future years only
if the disinterested directors specifically approve
the carry-forward.

might require the directors to terminate
the agreement with the other party, or
even the 12b-1 plan itself,” in order to
halt reimbursement.?®

The uncertainties surrounding the
legal obligation of funds to reimburse
principal underwriters for excess
distribution spending could be expected
to discourage underwriters from
spending large amounts on fund
distribution activities. However,
industry representatives acknowledge
that, barring unusual circumstances,
fund directors will continue the 12b-1
plan in effect and will reimburse the
principal underwriter or other third

party,”” even in the ebsence of a legal T
obligation to do 0.7 In reliance on this J of@
1 exc
75 Rule 12b-1(b){3)(iv) requires each related {3;:
agreement under a 12b-1 pla provide for X
termingation of the agreemen' by a msjority of the disc
fund's disintaerested ors at any time; Similar amo
under rule 12b-1({b){3)iii). a 12b-1 plan may be circt
terminated at any time by 2 majority of the fund's best
disinterested directors, or by a vote of a majority of di
the fund's outstanding votiig securities. It shouid be J§ 4r€
pointed out that termination of a 12b-1 plan would the ¢
invariably terminate the ahility of the principal reim
underwriter or other party to continue spending in Be
anticipation of reimbursement, unless an 1pla
appropriate replacement 12b-1 plan were adopted P
by the fund. that
76 Under the terms of some plans, however, even fj fund
termination of the 12b-1 plan would not be payn
sufficient to completely halt reimbursement of early
amounts previously expended on the fund's behall
Under one such plan, in the event the plan is —
terminated or not continued, the fund is obligated 1o § Staten
continue making payments at the maximum annual ¥ Comp,
rate under the plan for the lesser of (i) the time charac
necessary to reimburse the principal underwr:‘zer_or the fid
other party for all amounts previously expended for § termin
fund distribution, or (ii) four years after the date of § the |CJ
termination or discontinuance. The plan provides. indust,
however, that any continuation of payments after plans,
termination would be subject to the approval of a "R,
majority of the fund's disinterested directors. distrib
Additionally, payments would cease if the fund 8§37 48¢
directors terminated or failed to reapprove the receivi
principal underwriter's contract under section 15(b) Bfunq o,
of the Act. Finally, even if the underwriting contract §peem,.
were discontinued, the fund has stated that 1otal 1
reimbursement could still occur if the parties #ctua)
entered into another distribution agreement. EXcags
77 Fund directors may choose to allocate all or Excesy
part of a fund's 12b-1 payments to reduce the prior ye
amount of excess distribution spending that has EMoun|
been carried forward from past years, Of course, teimbuy
such allocations must be permissible under the plan #1640
then in effect. Moreover, under rule 12b-1, fund  queg
directors would. in deciding whether to make such o con
payments, have to weight the benefits of paying ot Rdistril,
past distribution services against the impact of such Rforwar
payments on the fund and its current sharehpldem discont
and otherwise satisfy themselves that there is a eXpends
reasonable likelihood that the plan will benefit the  Bthe dis,
fund and its current shareholders, 18 lermj;
78 The ICI has stated its belief that, because teimbur
termination of, or radical changes to, the provisions :f unrej
of a 12b-1 plan could “upset the reasonable 'lﬂnbu-
expectations” of persons that sell fund shares and :‘, oad at
could also “affect their initial and continuing > ) ‘: 2
willingness to promote the sale of fund shares an ® Eve
provide services to shareholders," fund directors 8 large 5
“should be able to make clear that, absent i impe] th
compelling circumstances to the contrary, the fu?:l lan th
will continue its [12b-1 plan] indefinitely.” See | unreimp
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expectation, third parties have
expended millions of dollars in excess
distribution spending in anticipation of
eventual reimbursement under 12b-1
plans.”®

(a) Reimbursement Plans and the Role
of Directors Under Rule 12b-1. The
implementation or continuation of a
reimbursement plan by a fund may
create two major problems which are
related to each other, These problems
threaten to undermine the primary
safeguard provided by the rule, namely
the crucial role of fund directors,
particularly the disinterested directors,
in making decisions relating to
distribution financing,

The first problem is that the existence
of a large amount of unreimbursed
excess distribution spending carried
forward from prior years may make a
fund's directors reluctant either to
discontinue the 12b-1 plan or reduce the
amounts payable under the plan, even in
circumstances under which it is in the
best interest of the fund to do so. Fund
directors may feel a constraint, despite
the absence of any legal obligation to
reimburse these amounts.8°

Because payments under a fund’s 12b-
1plan are typically subject to a ceiling
that is based on a percentage of the
fund's average net asset value, actual
payments under the plan during the
early years of the fund may be relatively

Statement, supra note 51, at 63. While the
Commission does not rily agree with this
characterization of the circumstances under which
the fiduciary duties of fund directors would require
lermination or modification of the fund's 12b-1 plan,
the ICI's position is indicative of the prevailing
u:dus!ry aititude regarding the termination of 12b-1
plans.

'* For example, during one fiscal year, the
distributor of one fund expended approximately
§97,488,000 on fund distribution expenses, while
Teceiving $36,646,039 in 12b-1 payments from the
fund and approximately $15,245,000 in CDSL
payments from redeeming fund shareholders. Since
1atal 12b-1 payments and CDSL proceeds exceeded
actual distribution expenditures during the year, the
EXcess amounts were used to reduce unreimbursed
excess distribution spending carried forward from
prior years. However, even after this reduction, the
amount carried forward in anticipation of future
teimbursement still totaled approximately
§164,008,000. The disinterested directors of the fund
" question have determined that the fund is under
"0 contractual obligation to reimburse the
distributor for excess distribution spending carried
1arwarq in the event the plan is terminated or
discontinued, However, with respect to amounts
'-‘I:Pt’r}ded prior 1o the date of the directors’ finding,
e distributor has advised the fund that, if the plan
# lerminated, it may assert a claim for
ftimbursement. As of February 28, 1967, the amount
ol unreimbursed expenses incurred by the

‘lﬂlnbu((-r prior to the date of the directors’ finding
; 00d at approximately $145,637,000. See SEC File
N0, 2-82978,

. **Even if the plan is terminated, the existence of
‘ '8¢ amount of unreimbursed expenses may

mpel the directors to adopt a replacement 12b-1

Plan that permits payment of the amounts
“reimbursed under the old plan.

small. On the other hand, the fund's
principal underwriter or some other
party may engage in a high level of
excess distribution spending during
these early years, particularly if
payments are being made for high cost
items such as sales commissions to
persons that sell fund shares. Where a
reimbursement plan results in low
payments by the fund and high
expenditures on the fund's behalf, the
amount of excess distribution spending
for which the principal underwriter or
other third party expects to be
reimbursed may become quite large,
both in absolute dollar terms and as a
percentage of a fund's net assets,8?

In an extreme case, the amounts
carried forward may rapidly become so
large that termination of the fund's 12b—
1 plan, or a reduction in the level of fund
payments under the plan, could
adversely affect the financial well-being
of the other party. Moreover, if the other
party is an affiliate of the fund's
investment adviser, termination or
reduction of fund payments under the
plan could also have an adverse effect
on the adviser. Even disinterested
directors that are genuinely independent
of fund management may become
reluctant to discontinue a 12b-1 plan or
reduce the level of payments under the
plan if such action would have a serious
detrimental impact on the fund's
principal underwriter or adviser.82

The reluctance of fund directors to
terminate a reimbursement plan or
reduce the level of payments under it
leads to the second problem, which
relates to the role of fund directors in
approving distribution expenditures. In
adopting rule 12b-1, the Commission
anticipated that a fund’s directors,
especially its disinterested directors,
would approve in advance the extent to
which fund assets would be used for
distribution. Such prior approval was
deemed crucial in light of the
responsibility of the directors to
determine that the use of fund assets for
distribution is consistent with the best
interests of the fund and its
shareholders. Many funds that have
adopted reimbursement plans, however,
appear to have limited the involvement
of fund directors to: (i) Approving
categories of reimbursable distribution
expenses, (ii) establishing an annual
ceiling on actual payments by the fund

81 The level of unreimbursed excess distribution
spending as a percentage of a fund’s net assets may
also be affected by market activity. An event such
as the stock market break of October 19, 1987,
would dramatically increase that percentage,
especially as compared to the strong market
advances that preceded that date.

82 See, e.q., supra note 80.

under the plan, and (iii) reviewing
expenditures for fund distribution on a
quarterly basis. The involvement of the
directors in determining how much is
actually spent for distribution is
therefore often quite limited. Instead,
decisions as to the level of total
distribution spending on the fund's
behalf (which may be far in excess of
the annual ceiling) are made by the
fund'’s principal underwriter, with little
or no prior input or approval from the
fund’s directors. Yet, under the most
reimbursement plans, once the amounts
have been spent, the fund is likely to
reimburse those amounts.

(b) The Impact of Reimbursement
Plans on Fund Shareholders. Many of
the distribution financing techniques
that have been developed under rule
12b-1, including reimbursement plans,
have been developed in an attempt by
the mutual fund industry to offer
investors a product that charges
distribution costs over a period of
several years instead of imposing a
front-end sales load.®* Allowing
investors to defer payment of
distribution expenses may benefit
investors, as long as total distribution
expenses are allocated among those
investors on an equitable basis that
reflects the benefits derived by each
shareholder or group of shareholders.84
However, using reimbursement plans to
defer investor payments for distribution
may not have this result. Rather, a
reimbursement plan may result in future
fund shareholders bearing the burden of
reimbursing the fund's principal
underwriter for distribution spending
that primarily benefits current fund
shareholders.

When an investor purchases shares of
a fund that has a reimbursement plan,
the fund's principal underwriter
typically advances on the fund's behalf
the cost of certain distribution expenses
associated with the sale of fund shares,
such as the amount of any sales
commission paid to the selling broker-
dealer. At least in the early years of a
fund's existence, the total of such
advances is likely to exceed payments

83 See generally 1C1 Statement. supra note 51, at
26-33.

84 In recognition of the benefits that may accrue
to shareholders from deferred distribution financing
arrangements, the Commission will consider
whether to propose a rule that would provide broad
exemptive relief to permit funds to charge sales
loads on a deferred basis. Such & rule would give
funds the flexibility to provide the benefits of
deferral without the difficulties inherent in 12b-1
plans. The benefits of defernng payment for
distribution stem primarily from the ability of the
investor to have more money invested in the fund at
the time of purchase than would be the case if a
front-end sales load were imposed.
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made under the 12b-1 plan, with the
result that excess distribution spending
may be carried forward in anticipation
of reimbursement in future years. The
theory behind reimbursement plans that
permit excess distribution spending to
be carried forward in this manner is that
each shareholder will eventually pay
sufficient amounts through the 12b-1 fee
to cover the expenditures incurred on
the fund's behalf as a result of that
shareholder's purchase. As long as the
shareholder remains in the fund for a
sufficient period of time to allow this to
occur, the burden of excess distribution
spending is theoretically borne by the
primary beneficiaries of such
spending.®®

While in theory each shareholder in a
fund that has a reimbursement plan
should pay an amount for distribution
that is sufficient to cover the distribution
expenses incurred on his behalf, such a
result is far from certain. For instance,
an investor may redeem fund shares
before the amounts expended on his
behalf have been fully recovered
through payments under the 12b-1 plan.
While some funds have imposed CDSLs
on redeeming shareholders in an
attempt to impose on each shareholder a
fair share of the distribution expenses,
not all funds impose CDSLs. Moreover,
even where a CDSL is imposed, factors
such as a decline in the net asset value
per share of the fund,®¢ or an exchange
from the fund to another fund,®? may

8¢ If a fund's principal underwriter consistently
spends more for distribution than fund payments
under the plan, it is likely that an investor's 12b-1
payment will be used to finance the entry into the
fund of new shareholders, rather than being used to
reimburse any amounts carried forward. However,
since the need for large amounts of distribution
spending decreases as a fund matures, it reasonably
may be expected that, eventually, the 12b-1
payments made by those new shareholders (or later
shareholders) will be used to reimburse the
underwriter,

%8 The rate of fund payments under a 12b-1 plan
is often calculated as a percentage of the fund's
average net asset value. Similarly, a typical CDSL is
calculated as a stated percentage of the /esser of the
purchase price of the shares redeemed or the same
percentage of the net asset value of those shares at
the time of redemption. If the value of fund shares
declines, both the level of 12b-1 payments
attributable to the shareholder and the CDSL paid
on redemption will be reduced, making it less likely
that the combination of the two charges will be
sufficient to offset the amounts expended to make
the original sale of the shares to the investor.

%7 Where an investor exercises an exchange
privilege and exchanges the shares of one CDSL
fund for another, the CDSL is typically not paid at
the time of the exchange. Rather, payment is
postponed until the shareholder redeems the
acquired shares. See Investment Company Act Rel.
No. 15494 (Dec. 23, 1986) (51 FR 47260, Dec. 31, 1986)
(proposing rule 11a-3 under the Act) at text
accompanying n.16. Where 12b-1 fees or CDSLs are
paid by the shareholder after the exchange, the
shareholder may avoid paying any 12b-1 fees or
CDSLs that could be used to offset the expenditures

prevent the full amount of the
expenditures from being recovered.
Where the shareholder leaves a fund
without having fully repaid the
expenditures made to sell his shares, the
excess costs are borne by the remaining
shareholders.88

(c) Accounting for Excess Distribution
Spending Under a Reimbursement Plan.
Another set of questions concerning
reimbursement plans relates to whether
excess distribution spending carried
forward in anticipation of
reimbursement should be treated as a
liability of the fund for accounting
purposes. Shortly after the
Commission’s staff began its review of
the use of rule 12b-1 by the fund
industry, the staff encountered several
types of reimbursement plans. Certain of
these plans specifically created an
obligation on the part of the fund to
repay, in the event the plan was
terminated, all or part of the excess
distribution spending done in
anticipation of reimbursement. Other
reimbursement plans were silent on the
issue of whether the fund was obligated
to pay in the event of termination.®?

made on behalf of the fund originally purchased.
The fund's underwriter (since funds typically share
the same underwriter) would continue to receive
approximately the same amount from the investor,
but the amounts expended in tion with the
investor's original purchase that were not recovered
prior to the exchange would be borne by the
remaining investors in the exchanged fund. The
inequities that may be caused by an exchange could
be mitigated or eliminated by an appropriate system
for tracking 12b-1 payments and CDSLs and giving
credit for such payments to the fund originally
acquired. However, the Commission is not aware of
any fund complexes that have instituted such
procedures, and, depending on the procedures used,
such arrangements may involve the funds in a
situation implicating rule 17d-1.

8 Another instance of the benefits and burdens
of a 12b-1 plan falling on different groups of
shareholders is found in the practice of accruing
amounts to be used for distribution under a 12b-1
plan at a rate that exceeds the level of current
distribution spending by the fund, an obverse of the
“carry forward" method. This practice may be
appropriate where the additional amounts accrued,
but not paid, are likely to be spent on distribution in
the near future. However, a problem arises where
the accrued amounts far exceed that level. When
this occurs, the burden of the additional amounts
being accrued is being borne by existing fund
shareholders, who suffer an immediate reduction in
the net asset value of their shares. On the other
hand, the benefits to be derived from the additional
amounts accrued will not occur until the amounts
are spent, by which time the shareholders that bore
the burden of the accrual may have redeemed their
shares. Such a gross imbalance of the benefits and
burdens of 12b-1 payments could make it difficult
for fund directors to conclude that the plan is
reasonably likely to benefit the fund and its
shareholders. The proposed amendments would
require directors to determine whether such an
imbalance exists and to take appropriate corrective
action. See infra notes 157-159 and accompanying
text,

#% As noted above, the existence or absence of a
fund's legal obligation to pay in the event of
termination is a material aspect of the 12b-1 plan

e
Moreover, funds with both kinds of 12
plans often paid “interest or other M
carrying charges on the amount carried §
forward.?° Because none of these funds ‘ﬁ
was reflecting the existence of the l')
amount carried forward in anticipation § ¢
of reimbursement in their financial \"
statements, the staff began inquiring, as §
part of its review of registration E“
statements filed by such funds, whether g
those financial statements had been the
prepared in accordance with generally :
accepted accounting principles g?
(“GAAP").91 e
Briefly, the staff’s position with pa
respect to the accounting treatment of sh
amounts carried forward under a for
reimbursement plan was that the o |
amounts may represent, in certain cases, ex
a “liability" that is probable of being Nt
discharged in the future. Consequently, (1
the staff maintained that a fund should § cur
be required to estimate the amount that § terr
was probable of being discharged,®? to | ino
include that amount as a liability on its lhﬂ_
balance sheet, and to include the unle
amount as a current expense on its "‘:f'
income statement.®3 ik
In response to the staff's position, the
fund industry raised a number of s
objections which were summarizedin § ¢,
the ICI Statement.?* The main argument § (.
was that the amounts carried forward ‘!hriw_»
could not be considered a liability of the r':s;:(‘]
fund because, in many cases, the g
principal underwriter would have no | e
legal right to reimbursement if the fund's gema
par:
S discre
and, as such, must be addressed specifically-in the B trang;
plan and the related agreements. See supra note 71 § must
°0 It has been argued that such charges are amou
justifiable because the principle underwriter is chara
advancing sums on the fund’s behalf and should be § pay 4
entitled to interest payments. See ICI Statement, chara
supra note 51, at 78-79. While interest payments are §f obliga
not prohibited by the rule, either as it now exists or § discre
as it is proposed to be amended, fund directors that § paym
approve the payment of interest under a 12b-1 plan nhamg
must examine carefully the rate of interest charged § provi
to determine whether that rate is within the range offf purs
what would have been negotiated at arm's-length | IC1 8y
between the parties. In this regard, it would be arguec
appropriate for the directors to examine the be call
underwriter's own cost of financing and also to 'an-.- t
compare the rate to be charged with the rate the Proba
fund could expect to pay if it were to borrow l?:m»h
comparable sums directly from a bank. It should ofan ;
also be noted that the existence of interest or tndery
carrying charges seriously diminishes any heneﬁi;l l ew
investors may obtain from deferring the pay_me“'l :Ll arg
sales charges, presumably making it more difficu 'd Teépay
for directors to make the "benefit" finding require aus
by the rule. ‘":' b
91 Spe Staff Memorandum, supro note 46, at 21- ::;:;l
22,
°2 Ag envisioned by the staff, this estimation g Mm‘t‘ﬂ‘\v
would reflect CDSLs likely to be paid by investor g T4
the proceeds of such loads were to be used to fctor
reduce the amount carried forward in anticipation > d:’:
of reimbursement. the "j‘l"'
93 If the amounts carried forward represent & wn‘:s:
liability, payment of which is probable. such P s
accounting treatment would be required by GAAY et

%4 See ICI Statement, supra note 51, at 79-90.
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12b-1 plan were terminated.?®

Moreover, the ICI argued that, if the

fund were legally obligated to pay after
termination, GAAP would not require
that an amount be accrued as a liability
because the amounts are not subject to
“reasonable estimation” under Financial
Accounting Standards No. 5 [FAS 5”),
entitled “Accounting For

Contingencies.” 28 :

The amended rule would recognize
that the proper accounting treatment of
amounts carried forward in anticipation
of reimbursement must necessarily vary
according to the circumstances of each
particular case. However, in determining
whether any or all amounts carried
forward should be accrued as a liability
of the fund and treated as a current
expense, the following factors should be
considered: ‘

(1) Fund'directors under rule 12b-1, under
cerlain circumstances, may be required to
terminate a 12b-1 plan or a related agreement
in order to act in a manner consistent with
their fiduciary obligations. Consequently,
unless the 12b-1 plan or related agreement
specifically creates a legal obligation on the
part of the fund to pay all or part of the
amounts carried forward after termination of

¥ Specifically, the ICI argued that, under
Statement of Financial Accounting Concepts No. 8
(Dec. 1985) "FAC 8”), a "liability” exists only if
three essential characteristics are present: (1) The
liability must embody a present duty or
responsibility to ene or more entities that entails a
setllement by probable future transfer or use of
assels at a specified or determinable event or on
demand: (2) the duty or responsibility must obligate
a particular enterprise, leaving it little or no
discretion to avoid the future sacrifice; and (3) the
Iransaction or other event obligating the enterprise
must have already happened. The ICI argued that'
amounts carried forward (1) did not meet the first
characteristic because there is no legal obligation to
pay after termination; (2) did not meet the second
characterisic because, in the'absence of a legal -
sbligation to pay after termination, the fund has
discretion to terminate the plan and avoid such
payments: and (3) did not meet the third
characleristic becanse the ongoing services to be
provided. for which the underwriter is compensated
pursuant to the plsn, have not been completed. See
[CI Statement. supro note 51, at 83-84, The ICI also
irgued that, even if amounts carried forward could
be called a “liability,” those amounts would not
have to be accrued because payment is niot

probable.” given the ability of a fund’s directors or
shareholders t0 terminate the plan (in the absence
ofan agresment to continue payments to the
underwritor after ter mination), /d. at 84-85.
'r“ With respect to funds that ¢charge CDSLs, the
‘Clargued that, because CDSL proceeds are used to
;ii;-iy & portion of the amount carried forward and

: .'nlnlv the emount of such proceeds depends on
dnahl

rédemy
out of f

es such as the incidence and smount of
fions, the amount that will actually be paid
¥ und assets cannot reasonably be estimated.
ic‘l”‘-‘“\ er. even where a CDSL is not imposed, the
drgued that reasonable estimation of amounts

sarmied forward is made impossible by a number of
#clors that sifect the level of sales and
E“‘fml"mns of fund shares and cause changes in-

€ value of the fund's portfolic. The ICI argues that,
m&m»e 12b-1 fees are based on the fund's level of
1A8sels, the amount to be accrued cannot
*4sanably be estimated. /d, at 85.

the plan, the continuation of payments under
the plan cannot be termed "probable;"

(2) Where a fund is legally obligated to pay
all or part of the amount carried forward in
the event the plan or agreement is
terminated, whether the amount to be paid
aftr termination should be accrued as a
liability of the fund will depend on whether
such amount can be reasonably estimated;

(8) If the fund is legally obligated to pay in
the event the plan or agreement is
terminated, amounts carried forward that
represent payments for specific services
previously provided to the fund (or
reimbursement for specific expenditures
previously made en the fund's behalf) can be
reasonably estimated, notwithstanding that
the principal underwriter or other party may
be required to provide additional services or
to make additional expenditures; and

(4) Where the amount carried forward
exceeds the maximum level of CDSL
proceeds that could possibly be received, the
excess amounis should be estimated and
accrued if the fund is legally obligated to pay
those amounts in the event of termination,

4. The Use of the “No-Load" Label by
Funds That Pay for Distribution Out of
Fund Assels

As noted above, in both the Advance
Notice Release and the Proposing
Release, the Commission took the
position that it would be inappropriate
for a fund that bears distribution
expenses out of its assets, but that does
not charge a sales load, to refer to itself
as a "no-load” fund or use equivalent
terminology. This position was
originally taken in a temporary order
granted in the Vanguard Proceeding,
which arose out of an application by the
Vanguard funds to internalize 7 and
jointly finance the distribution of their
shares.?® In the Adopting Release, the

#7 See supra note 8 for a general discussion of
internalization of fund management.

98 See Investment Company Act Rel. No. 9927,
supra note 24. In 1975, the management and
administrative functions of the funds in the
Vanguard group were internalized, with the result
that the funds continued to receive only investment
advisory and distribution services from Wellington
Management Company, the fund's investment
advisor and principal underwriter. All other
management and administrative functions were
provided by the Vanguard Group Inc. (“VGI"), a
service company wholly owned by the funds in
proportion to their relative net assets. In 1977, the
directors of the Vanguard funds approved a
proposal to internalize the marketing and
distribution of shares issued by the Vanguard funds
through Vanguard Marketing Corporation, a
subsidiary of VGL. The Vanguard Proceeding
developed out of an application filed by VGI and
the Vanguard funds seeking approval under section
17{d} and rule 17d-1 to implement the roeli 1l
internalization of the distribution function. The
internalization of management by the Vanguard: - !
funds is discussed in more detail in the Vanguard
Opinion, supra note 43, al notes 12-17 and
accompanying text.

Commission restated the position that
the use of the “no-load” label by funds
paying for distribution would be
improper, but stated that it would give
further consideration to the issue in the
context of the Vanguard Proceeding,
which was still pending at that time.

Four months after the adoption of rule
12b-1, the Commission issued an
opinion in the Vanguard Proceeding (the
"Vanguard Opinion") and granted the
applicants an order approving the joint
distribution arrangement.?® In the
Vanguard Opinion, the Commission
determined that the Vanguard funds
could use the term “no-load," even
though distribution costs were financed
out of fund assets. Further, the
Commission stated that other no-load
funds that elect to use fund assets to
finance the costs of distribution in
compliance with rule 12b-1 could |
continue to use "no-load”
terminology.*9° However, the
Commission also stated that, in light of
shifting mutual fund practices, it would
be examining in the future the use of
“no-load" terminology by funds and .
fund complexes bearing distribution
expenses. )

Since the issuance of the Vanguard
Opinion, funds that pay for distribution
out of assets and that do not impose a
sales load on investors have routinely
held themselves out to the public as "no-
load" funds.1°* This practice apparently
has led to considerable investor
confusion, as evidenced by a large
number of investor complaints received
by the Commission.!°2 Members of the
fund industry also have suggested that
the Commission should modify its
position on the use of no-load labelling
by funds with 12b-1 plans. As discussed
above, the ICI has recommended that
funds that annually pay more than .25%
of average net assets for distribution .
should not be allowed to use the no-load
label. This recommendation was based

99 See Vanguard Opinion, supra note 43.

100 In reeching its conclusion, the Commission
noted that shareholders of no-load funds had long
been indirectly assessed distribution expenses in
cases where the fund's investment adviser used a
portion of its advisory fee to pay for marketing
costs. The Commission also noted that, in light of
the recent adoption of rule 12b-1, investors in funds
that charged no sales loads could no longer assume
that fund assets would not be used to promote the
sale of fund shares.

101 The Commission and the staff have taken the
position that it would be misleading for a fund that
imposes or which may impose a deferred sales load,
including a CDSL, to hold itself out as a “no-load”
fund. See Investment Company Act Rel. No. 13048
(Feb. 23, 1983} (proposal of rule 6¢-8 under the Act)
Staff Memorandum, supro note 46, atn:30, °

102 These letters have been received both directly
by the Commission and through members of
Congress. See supra text accompanying notes 49-50.
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on the premise that 12b-1 payments in
excess of .25% of net assets can be
considered the equivalent of an initial
sales load.'%3 Finally, the ability of
funds that have 12b-1 plans to use no-
load terminology has been the subject of
a number of critical articles in the
press,'04

5. The Use of Rule 12b-1 to Charge More
for Distribution Than Could Have Been
Charged Under the NASD Rules of Fair
Practice

As discussed above, the distribution
of the shares of open-end management
investment companies was traditionally
financed through the imposition of a
sales load paid directly by the investor
at the time fund shares were
purchased.?95 In 1940, the Commission
was of the opinion that the level of sales
loads charged on fund shares should be
left to competition among
distributors.*°¢ However, in 91966, the
Commission recommended that
Congress amend the Act in such a way
as to lower mutual fund sales
charges.97 This recommendation was
the result of a number of factors
examined by the Commission, including
the failure of competition among fund

102 See ICI Statement, supra note 51, at 33-36.
The ICI argued that such a limitation would largely
limit the Vanguard Opinion to its facts, since the
maximum amount payable for distribution under the
Commission order in the Vanguard Proceeding is
.20% of average net assets.

108 See, e.g., Load or No Load? Sometimes
Investor Can't Tell, Chicago Tribune, May 18, 1987,
p- 12, col. 1; Metlife-State Street Attracts $2.6
Billion, Wall St. J., Apr. 27, 1867, p. 43, col. 1; No-
Load Group Gripped by Identity Crisis, Wall St. J.,
Nov. 17, 1988, p. 61, col. 1; In Through the Back
Daor, St. Petersburg Times, Oct. 13, 1986, p. 4E, col.
1, Investors of the World: United Against Hidden
Fees, Wash. Bus., Aug. 11, 1988, p. 51. col. 1; Careful.
{t's Loaded, Forbes, Sept. 16, 1985, p. 82; 12b-1
Plans: A Revealing Look at Hidden Costs, Barron's,
Aug. 12, 1985, p. 46: Critics Say Brokerage Firms
Hide Fees on Their New ‘No-Load' Mutual Funds,
Wall St. J., Aug. 8, 1985, p. 25, col. 4; Spotting
Hidden Costs in Mutual Funds. U.S. News & World
Rep.. Aug. 5, 1985, p. 88: When a Load Becomes a
Burden, Money, July 1985; p. 135; Loads of
Complexity. Fin. Plan., May 1985, p. 118; Backdoor
Loads., Forbes, Apr. 8, 1985, p. 168; Loading the No-
Load Mutual Funds, N.Y. Times, Jan. 8, 1984, p. 11,
col. 1.

108 See generally, Public Policy Implications,
supra note 8, at 204-09.

108 See Investment Trusts and Investment
Companies: Hearings on S. 3580 Before a
Subcommittee of the Senate Committee on Banking
and Currency, 76th Cong., 3d Sess.. 200-91
(Statement of David Schenker).

107 See Public Policy Implications, supra note 8,
al 221-223, Specifically, the Commission
recommended that the Act be amended (1) to
provide that sales charges for fund shares may not
exceed 5% of the net asset value of the shares at the
time of purchase, and (2) to give the Commission
authority to vary the statutory maximum by rule,
regulation or order. /d. at 223.

principal underwriters to result in lower
charges to fund investors.1°8

When Congress amended the Act in
1970,°° it did not follow the
recommendation made by the
Commission in 1966 with respect to
sales charges.!19 Rather, Congress
amended section 22(b) of the Act, giving
the National Association of Securities
Dealers (“NASD") the authority to adopt
rules restricting NASD members from
distributing fund shares where the
public offering price includes an
“excessive sales load." 1! Congress
also empowered the Commission to
alter or supplement such NASD rules
any time after eighteen months had
passed from the date of the
amendments.'12

Under the authority granted by
section 22(b), the NASD amended
Article III, section 26(d), of its Rules of
Fair Practice (referred to herein as
“NASD Rules Section 26(d)") to prohibit
NASD members from offering or selling
the shares of an open-end management
investment company if the public

198 The Commission noted that the retail price
maintenance provisions of section 22(d) of the Act
preclude price competition among retailers of fund
shares by requiring that all purchasers of fund
shares be charged “a current public offering price
described in the prospectus.” In the absence of the
downward pressure that would result from effective
retail price competition, the major competition
affecting the leve! of mutual fund sales charges was
the competition among principal underwriters
seeking to persuade retail dealers to sell shares of
particular funds. As a result of this competition, the
level of sales loads demonstrated a tendency to
increase, rather than decrease. See Public Policy
Implications, supra note 8, at 221.

109 See Investment Company Amendments Act of
1970, Pub. L. No. 91-547, 84 Stat. 1413-1436 (1870).

119 A bill introduced in 1967 would have amended
the Act to include the Commission's
recommendation regarding sales charges. See
Mutual Fund Legislation of 1967: Hearings on S.
1659 Before the Senate Comm. on Banking and
Currency, Part 2, 90th Cong., 1st Sess. 924 (1967)
(text of S. 1659). However, this bill was not enacted
after hearings had been held. In addition, later bills
did not incorporate this aspect of the Commission
recommendation; apparently due to a Congressional
decision to rely upon the self-regulatory mechanism
of the securities industry to deal with the problem of
excessive sales loads. See S. Rep. No. 1351, 90th
Cong., 2d Sess. 7-8 (1968).

11! As amended, section 22(b)(1) gives the NASD
authority to prohibit its members from purchasing,
in connection with a primary distribution of
redeemable securities of which any registered
investment company is the issuer, any such security
from the issuer or from any principal underwriter
except at a price equal to the price at which such
security is then offered to the public less a
commission, discount, or spread which is computed
in conformity with a method or methods, and within
such limitations as to the relation thereof to said
public offering price, as such rules may prescribe in
order that the price at which such security is
offered or sold to the public shall not include an
excessive sales load but shall allow for reasonable
compensation for sales personnel, broker-dealers,

* lower maximum sales charges where fund investors

e mien
offering price set forth in the company's | the I
prospectus includes a sales charge that | {hat |
is “excessive,"” taking into consideration | NAS
all relevant circumstances.!!® NASD maxi
Rules section 26(d) provides a list of 1,118
conditions to which sales charges must | deleg
conform in order to avoid being deemed | woul
excessive. The first of these conditions | impo:
states that the maximum sales charge on | basis
any transaction shall not exceed 8.5% of | Comr
the offering price.!14 such
Both section 22(b) of the Act and NASD Jevide
Rules section 26(d) speak in terms of charg
sales loads or charges that are included Jopera
in the public offering price of fund regule
shares.'® Therefore, the NASD has NASL
interpreted its limitations on excessive jinvoh
sales charges as not applying to sales compl
charges imposed indirectly on investors jbetter
through distribution payments made out jfund c
of fund assets under rule 12b-1.11¢ of 12b
Because the NASD does not apply its basis
limitations to payments under 12b-1 for ou
plans, it has become possible for funds be ext
to use a 12b-1 plan, either separately or f‘f“ds'
in combination with initial or deferred |*hen
sales loads, to charge investors more for |'®450r
distribution than could have been ”jade :
charged as an initial sales load under NASD
those limitations. This possibility led the J5Ve :
Division to explore the question of Ehe IC]
whether it is hecessary to impose gmol
additional limitations on the use of rule "“?H
12b-1 se that funds do not circumvent ”;)limf
NASD Rules section 26(d) and thereby 1? hl I
frustrate the Congressional intent f the |
embodied in section 22(b) of the Act. W'“,;'}:‘“f
In its statement on rule 12b-1, the ICI o
raised several points regarding the

Division's inquiries concerning the
interrelationship of rule 12b-1 and the
NASD Rules.**7 The ICI assumed that

113 Notice of the proposed rule change was
published in Investment Company Act Rel. No. 8333 §,
{Aug. 14, 1975) (40 FR 36813, Aug. 22, 1975). The
Commission order approving the rule change was
contained in Investment Company Act Rel. No. 8960
(Oct. 10, 1975), 8 SEC Docket 66.

114 See NASD Rules, Article 111, section 26(d)(1).
The other conditions listed in the section establish

are not given certain favorable treatment w?lh
respect to dividend reinvestment and guantity
discounts on sales charges imposed on single and
multiple share purchases. ‘

138 A gimilar phraseology is included in section
2{a}(35) of the Act, which defines the term "sales
load.” See supra note 52.

116 When section 22(b) was amended in 1970,
funds did not make payments out of assets for
distribution. See supra notes 8-15 and A W
accompanying text. Similarly, funds operating in
1970 also did not impose sales loads other than as 8
portion of the public offering price of fund shares.
The use of deferred sales loads, specifically CDSLs.
by funds other than registered insurance comp8n¥
separate accounts did not occur until 1982. See EF.
Hutton Investment Series, Inc., Investment g
Company Act Rel. Nos. 1,2079 (Dec. 4, 1981) (46 F

and underwriters, and for reasonable sales loads to
investors * * * (emphasis added).
11% See gsection 22(b)(2).

60703, Dec. 11, 1981) (notice of application) and
12135 (Jan. 4, 1982) (order).
117 See ICI Statement supre note 51, at 91-88.
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2 )

;| the Division intended to recommend
that the Commission delegate to the

n | NASD responsibility for establishing
maximum sales charges under rule 12b-
1.118 The ICI also assumed that

- | delegation of this function to the NASD
d §would require that 12b-1 fees be
imposed on a shareholder account

n | basis.' 9 The ICI argued that the

f | Commission should not go forward with
such a delegation because: (i) No

D Jevidence exists of excessive sales
charges or other abuses in the current
d foperation of 12b-1 plans; (ii) unlike the
regulation of front-end sales loads,
NASD regulation of 12b-1 plans would
, |involve consideration of a highly
complex set of factors which would be
¢ Jbetter left to the business judgment of
ut Jiund directors; and (iii) the assessment
of 12b-1 fees on a shareholder account
basis may be operationally impractical

: for outstanding fund shares and would
s |be expensive and burdensome for all
or Jiunds.'2¢ The ICI did acknowledge that,

Jwhen fund directors evaluate the
or |easonableness of the payments to be
made under a 12b-1 plan, the existing
NASD sales charge limitations may
the feerve as a useful guideline.!2! However,
the ICI argued that the NASD limits
cannot be mechanically applied to
le [jesset-based payments made under 12b-
1plans and that determining whether
12b-1 payments are reasonable in light
of the NASD limits should be left to the
business judgment of fund directors.!22
The ability of funds to use payments
inder 12b-1 plans to exceed the NASD
sales charge limitations may
nonetheless present a problem in light of
the Congressional intent behind section
22(b) of the Act. Through that section,
Congress gave the NASD rulemaking
cuthority with respect to sales charges
50 that such charges might allow for
oth reasonable compensation for sales
personnel, broker-dealers, and
underwriters and for reasonable sales
ads to investors. NASD Rules section
26(d) effectuates this purpose for
onventional sales loads. Yet it bears
tpealing that 12b-1 fees often are used
[0 pay sales commissions and all other
Vpes of distribution costs traditionally
overed by a sales load. If funds are to
¢ permitted to use payments under

Y1, ar 9.
Ill[d‘

10 /d, a1 92,
' /d at 57,

"**The ICI stated that such a determination of
_i“’"ab?emus may require a judgment as to the
"-"‘89 length of investment in the fund in order to
‘mate the total amount of 12b-1 fees that might
fenerated. However, it was argued that any such
ent should be left to the directors, to be made

the basis of such inf i
wvailable, . o1 s, ormation as may reasonably

12b-1 plans, alone or in combination
with front-end or deferred sales loads,
to charge investors more for sales and
promotional activities than would be
permitted as a front-end sales load
under NASD Rules section 26(d), the
intent of Congress in amending section
22(b) may not be achieved.
Additionally, the possibility that funds
may use 12b-1 plans to exceed the
NASD limits is not a remote danger, but
an existing fact. While it may often be
difficult to determine whether and at
what point total distribution payments
made by an investor will exceed the
NASD limits, some funds have both
imposed a separate 12b-1 fee and
charged investors the maximum sales
load permitted by the NASD rulés. In
such cases, the use of rule 12b-1 to
exceed the NASD limits is not a remote
possibility, but has already occurred.?2?

6. The Development of “Defensive” 12b~
1 Plans

When rule 12b-1 was adopted, the
Commission specifically made the rule
applicable to both direct and indirect
payments out of fund assets for
distribution. In discussing the concept of
“indirect" distribution financing, the
Adopting Release contained language
that implied that such indirect payments
could result where a person that
finances distribution received payments
“ostensibly" for providing non-
distribution services. The Commission
also stated that an indirect use of fund
assets for distribution would result if
any allowance were made in the
investment adviser's fee to provide
money to finance distribution.
Therefore, the Commission concluded
that when an adviser finances the
distribution of fund shares, the directors
of the fund, in discharging their
responsibilities in connection with the
approval of the advisory contract, must
satisfy themselves either that the
management fee is not a conduit for the
indirect use of the fund’s assets for
distribution, or that the fund has
complied with rule 12b-1.1%#

The Commission also emphasized in
the Adopting Release that there is no
indirect use of fund assets for
distribution if the adviser makes
distribution-related payments out of its

123 When the Fee Table Amendments were
proposed, the Commission included a proposal to
require that funds disclose whether the amount of
payments under a 12b-1 plan, when combined with
any salee loads, could exceed the applicable NASD
maximum sales charge, See Investment Company
Act Rel. No. 15932 (Aug. 18, 1987) (52 FR 32018, Aug.
25, 1987). This proposal was not included in the final
version of the amendments. See Fee Table
Amendments, supra note 48, at n. 31.

124 See Adopting Release, supra note 1.

own resources. The Commission stated
that, in determining whether there is an
indirect use of fund assets, it is
appropriate to relate a fund's payments
under the advisory contract to the
adviser's expenditures for distribution
and to view such expenditures as having
been made from the adviser's profits
under the contract. To the extent that
such profits are “legitimate"” or “not
excessive," 7.e. not in violation of
section 36 of the Act, no indirect
payment for distribution occurs.*?8

The applicability of rule 12b-1 to
“indirect" payments for distribution,
coupled with the language contained in
the Adopting Release, has resulted in
the adoption by many funds of so-called
“defensive” 12b-1 plans.?2® Unlike

125 The mere fact that, in a given year.
distribution spending by an adviser equals or
exceeds the level of the adviser's profits under the
advisory contract does not necessarily mean that
there has been an indirect use of fund assets for
distribution. The proper test is whether the level of
fees under the advisory contract is in compliance
with section 36(b) of the Act, which deems a fund's
investment adviser to have a fiduciary duty with
respect to the receipt of compensation for services,
or of payments of a material nature, paid by the
fund or its shareholders to the adviser or its
affiliates. If the advisory contract would not result
in a breach of fiduciary duty under section 36(b).
given the level of non-distribution management
services provided and all other relevant
circumstances, fund directors may assume, unless
the circumstances indicate otherwise, that
distribution spending by the adviser in excess of
profits under the contract is the result of the
adviser's using its other resources. For a discussion
of the procedural and substantive standards to be
applied in determining whether an advisory
contract with an adviser that provides distribution
services complies with section 36(b), see Schuyt v.
Rowe Price Prime Reserve Fund, Inc., 663 F. Supp.
962 (S.D.N.Y. 1987), affd per curiam, 835 F.2d 45 (2d
Cir. 1887), cert denied, 108 S. Ct. 1594 (1988).

126 This language in the Adopting Release has
also resulted in funds paying for non-distribution
services under 12b-1 plans, a practice that is not
prohibited by the present rule (but that would be
proscribed by the proposed amendments, see infra
at notes 173-176 and accompanying text). A number
of funds have entered into arrangements whereby
fund shares are made available for purchase by the
customers of a bank or other financial institution. In
many cases, the fund also makes payments to the
institution for providing “"administrative services”
or “shareholder services."” Some funds have paid for
such services through a 12b-1 plan, apparently to
address the possibility that the payments may later
be characterized as distribution expenditures.
Whether particular shareholder or other services
are “primarily intended to result in the sale of fund
shares" and, therefore, must be paid under a 12b-1
plan, will depend on the surrounding circumstances.
However, to the extent a fund is paying for
legitimate non-distribution services, such payments
need not be made under a 12b-1 plan, even if the
recipient of the payments is also involved in the
distribution of fund shares. Of course, such
payments would have to comply with the other
provisions of the Act, including section 17(d); such '
payments would not be covered by rule 17d-3.
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other 12b-1 plans, defensive plans do
not provide for separate payments out of
fund assets for distribution financing.
Rather, these plans simply state that the
fund's investment adviser is authorized
to use a portion of the management fee
to pay for the distribution of fund
shares.?27 By authorizing such
payments, funds with defensive plans
seek to protect themselves from
allegations that the advisory contract is
a “conduit” for distribution spending.
The stated justification for defensive
plans is often that such a plan allows
the directors to consider distribution
spending by the adviser when
considering whether the advisory fee
satisfies the standards of section
36[b).' 28

The Commission wishes to emphasize
that it is not necessary for a fund to
adopt or continue a defensive 12b-1
plan simply because the fund's adviser
pays for the distribution of fund shares.
If the fund’s directors are satisfied that
any distribution payments made by the
adviser are made out of the adviser’s
own resources (including, but not
limited to, the profits under the advisory
contract), the directors may reasonably
conclude that the advisory contract is
not a conduit for the payment of
distribution expenses. If such a
conclusion is reached, the fund need not
adopt a 12b-1 plan to cover distribution
payments borne by the adviser.

7. Developments Relating to Joint
Distribution Financing and Rule 17d-3

As discussed above, rule 17d-3 was
adopted by the Commission to provide
exemptive relief from section 17(d) of
the Act and rule 17d-1 thereunder to the
extent necessary to allow funds to enter
into distribution agreements with
affiliated persons or principal
underwriters (or affiliated persons of
such persons or underwriters), pursuant
to which payments are made by the fund

127 Defensive plans should be distinguished from
12b-1 plans that simply channel distribution
payments through the fund's investment adviser,
Where separate payments are made, or a specified
portion of the management fee paid to the adviser is
earmarked for distribution, the 12b-1 plan cannot be
characterized as a defensive plan.

128 See ICI Statement, supra note 51, at 22-23.
The Commission is specifically declining to state an
opinion as to the effectiveness of the defensive plan
as insulation against liability under section 36(b).
However, it should be restated that rule 12b-1 was
not intended to provide a “safe harbor” from section
36 liability. Additionally. at least one court has
taken the position that “|a] claim that payments
made under rule 12b-1 are excessive when
combined with advisory fees, where both payments
are made to ‘affiliated persons' of an investment
adviser, is cognizable under section 36{b)." See
Meyer v. Oppenheimer Manag, t Corp., 764 F.2d
78, 83 (2d Cir. 1985).

for distribution.'29 In light of the then-
pending Vanguard Proceeding, which
related to joint distribution financing
under section 17(d), the Gommission did
not extend the exemptive relief provided
by rule 17d-3 to arrangements for the
joint payment of distribution costs by
funds.130

Since the adoption of rule 17d-3, the
Commission has, on two occasions,
considered whether funds that share a
common investment adviser should be
allowed to finance jointly activities that
are primarily intended to result in the
sale of shares issued by the funds.?3?
The first Commission consideration of
this question occurred shortly after the
adoption of rule 17d-3, in the context of
the Vanguard Proceeding.!32

In the Vanguard Opinion, the
Commission granted approval under
section 17(d) and rule 17d-1 to the
extent necessary to allow the funds
comprising the Vanguard group to
finance jointly the distribution of their
shares out of fund assets.?33 The
amount to be paid for distribution by
each of the funds was to be calculated
according to the “Vanguard Modified
Formula" (“VMF"), which provided for a
two-part quarterly contribution by each
fund, one part based on the fund's
relative net assets during the preceding
quarter and one part based on the fund's
relative sales of new shares during the
preceding twenty-four months.!34

129 While rule 12b-1 does not specifically prohibit
the payment of non-distribution expenses under a
12b-1 plan, simply channelling such payments
through the plan does not change the character of
the payments. Therefore, a fund may not rely on the
exemption provided by rule 17d-3 with respect to
payments not made in connection with the
distribution of fund shares, even if non-distribution
payments are made under the fund’s 12b-1 plan, Of
course, whether or not payments are for distribution
is a question of fact to be decided by the fund's
board of directors. See supro note 128.

130 See supra note 44 and accompanying text. The
Commission emphasized, however, that it did not
intend to categorize certain transactions as raising
the applicability of section 17(d) and rule 17d-3. See
Adopting Release, supro note 1.

31 Punds that share a common investment
adviser may, depending on the circumstances, be
deemed to be under common control, and. therefore,
to be “affiliated persons of each other under
section 2{a)(3)(C) of the Act (15 U.S.C. 80a-
2(a){3)(C)). If such funds are affiliated persons of
each other, section 17(d) and rule 17d-1 of the Act
would prohibit arrangements whereby such funds
jointly finance the distribution of their shares,

'22 See Vanguard Opinion, supra note 43.

'33 This joint financing arrangement was part of &
continuing effort by the Vanguard funds to
internalize management and distribution functions.
See supra note 24.

13% See Vanguard Opinion, supra note 43 at text
accompanying n.19,

Additionally, so that a new fund would
not be unduly burdened, the VMF
included a provision that no fund's
payments (expressed as a percentage of
its assets) could exceed 125% of the
average expenses of the group
(expressed as a percentage of the
group's total assets).}®5 Any amounts in
excess of this ceiling were to be
reallocated among the remaining funds
on the basis of the VMF.136

In the Vanguard Opinion, the
Commission acknowledged that the
VMF would not apportion distribution
costs among the Vanguard funds in
precisely the same ratio that each fund
would directly benefit from the
proposed distribution arrangement,
However, the Commission concluded
that the allocation of costs in relation to
benefits among each of the funds would
fall within a “reasonable range of
fairness” because, among other things,
the proposed distribution arrangement
was an integral part of the ongoing
efforts by the Vanguard directors to (i)
Internalize management and distribution)
functions and thereby enhance the
independence of every fund from its
investment adviser, and (ii) reduce each
fund's operating costs, without
sacrificing the quality of the services
performed.*3? The Commission also
pointed out that not all of the
discernible benefits from the
arrangement could be easily quantified.
These benefits included each fund's
enhanced independence from its
investment adviser, reductions in
advisory fees and economies of scale
resulting from the internalization
process. Given the internalization of
management and the unique structure of
the Vanguard complex, the Commission
concluded that internalizing distribution
would benefit evey fund in the complex
and that promoting asset growth through
sales of shares would confer benefits on

all the funds in the complex, as well as
on the particular fund whose shares
were sold.'28

135 /4. at text accompanying n.20. Additionally,
the Commission order issued in the Vanguard
Proceeding included a condition that annual
spending for distribution by a fund could not exceed
0.2% of that fund’s average month-end net assels.

138 Payments by the funds were to be made to
Vanguard Marketing Corporation, & whn?ly-ownn—d
subsidiary of VGL /d. at text accompanying noles
12-13.

137 See supra note 98.

128 Where benefits to the participants result from
a joint enterprise, joint arrangement, or profit
sharing plan, the Commission is obliged to cqnsldﬁf
whether each investment company invylqu is
receiving benefits that accrue on a basis dnfferfm(
from or less advantageous than the benefits that
accrue to other participants. See rule 17d-1(b). Se¢
also Vanguard Opinion, supra note 43, at n.33.
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The second Commission
ronsideration of joint distribution
financing arrangements between funds
that share a common investment adviser
took place in the context of an
exemptive application filed by the funds
that are managed by Investors
Diversified Services, Inc. (“IDS").22° In
that application, the IDS funds proposed
lo allocate distribution expenses among
themselves by adopting and
implementing substantially identical
12b-1 plans under which each fund
would pay IDS a charge assessed
against fund assets to help defray
expenses incurred in connection with: (i)
The distribution of the shares of all the
funds, (ii) the maintenance and
improvement of a field sales force
available to provide services to all
shareholders of IDS funds, and (iii) the
development of new products and
markets. The fees to be paid to IDS were
fo be accrued on a daily basis by
multiplying the number of shareholder
accounts on that day by six dollars, and
by dividing that product by the number
of days in the year. The amounts
accrued in this manner were to be paid
monthly. However, the total fund
expenses in any month, including any
investment management compensation
received by IDS, could not exceed one
percent (.75% for money market funds)
of the fund's average daily net assets for
the fiscal year then in progress.

The Commission granted the IDS
spplication under section 17(d) and rule
17d-1 to allow the implementation of the
proposed joint distribution arrangement,
based on a number of representations
made by the applicants. One
representation was that the services of
IDS field sales representatives are
equally available to the shareholders of
¢ach fund. Another representation was
that the board of each fund had

determined that, in light of the difficulty
Of specifically identifying the
distribution expenses of a particular
fund, it would be fair and appropriate
for each fund to help defray a portion of
the costs incurred by IDS in providing
such services by paying an amount
determined on the basis of the number
of that fund's shareholder accounts.
Applicants also represented that each
0ard had determined that any
tconomic disparity among the funds
f{Om.m\plementation of the proposed
stribution arrangement would be
Sufﬁci.ently offset by “intangible
nefits” (e.g,, enhanced shareholder

N‘: See Investment Company Act Rel, Nos, 13278
¥ 25.1983) (48 FR 24820, June 2, 1963) (notice of

*pplication) and 13414 uly 28
, 1983) (48 FR 36229,
Aug 9 1083 {order). Iy A

services) which were expected to accrue
to each fund.*40

Since 1983, when the IDS application
was granted, the Commission has not
had occasion to consider formally the
status of joint distribution arrangements
under section 17(d) and rule 17d-1.
However, the Commission staff has, on
several occasions, received informal
inquiries relating to the ability of funds
that share a common investment adviser
to finance jointly such activities as
advertising, the printing and mailing of
sales literature, and other activities that
are or may be primarily intended to
result in the sale of shares issued by the
funds involved.'*! Additionally, during
its review of fund distribution practices
under rule 12b-1, the Division became
aware that many funds with the same
investment adviser were jointly
financing such activities as the overhead
expenses of the fund’s distributor and
other persons that sell fund shares. In
such cases, total overhead is allocated
among all of the funds distributed by
that person. Under these and similar
arrangements where expenses are
allocated among funds that share a
common investment adviser (or common
principal underwriter) questions may
arise as to the applicability of section
17(d) and rule 17d-1.142

140 1t should be noted that the factual situation
presented in the IDS application differed in many
respects from the sales practices common
throughout most of the fund industry. The
Applicants represented that shares of IDS funds are
marketed to investors through a sales force of field
sales representatives trained and maintained by
IDS. It was also represented that this sales force
and the high level of initial and continuing personal
contact between field representatives and fund
investors made IDS virtually unique in the
investment company industry.

141 See, e,2., Investment Company Institute (pub,
avail. May 5, 1983) (no-action reques! relating to
joint financing of advertising by money market
funds). The staff has informally taken the position
that no joint financing of distribution would be
deemed 1o occur simply because funds with a
common investment adviser make 12b-1 payments
under compensation plans to the same principal
underwriter as long as each fund’s 12b-1 payments
satisfy the Gartenberg standard when examined in
light of the distribution services provided to that
fund. As discussed below, the Gartenberg standard
is applicable to payments made under 12b-1 plans.
See infra notes 160-166 and accompanying text. See
also supra notes 60, 66.

142 Regardless of the applicability of section 17{d)
and rule 17d-1 to a joint distribution arrangement
between two or more funds, such arrangements may
raise problems under rule 12b-1. Where amounts
paid or payable under a fund's 12b-1 plan are used
to finance activities that are primarily intended to
result in the sale of shares issued by another fund,
such payments may not be reasonably likely to
benefit the fund and its shareholders. Consequently,
the directors of any fund that has a 12b-1 plan that
provides for such joint distribution financing should
inquire carefully into the method or methods by
which joint expenses are to be allocated among the
participating funds, to determine that fund assets
are not being used to subsidize the distribution

Discussion

To address the issues discussed
above, the Commission is proposing
amendments to rules 12b-1 and 17d-3
under the Act. The proposed
amendments to rule 12b-1 are intended
to (a) Require funds to take steps
designed to reduce the amount of any
excess distribution spending by a third
party that has been carried forward in
anticipation of reimbursement under the
12b-1 plan; (b) require funds to base
desicions to adopt or continue 12b-1
plans on appropriate business estimates
and projections; (c) clarify the
requirement that a 12b-1 plan must be
reasonably likely to benefit
shareholders; (d) provide that the level
of amounts accrued under a fund's 12b-1
plan reasonably correlate with the level
of the fund's distribution expenditures;
(e) clarify that the level of payments
under a 12b-1 plan must be within the
range of what would have been
negotiated at arms-length in light of all
of the surrounding circumstances; 43 (f)
require funds, in determining whether to
implement or continue a plan, to
consider whether total distribution
charges exceed, or are reasonably likely
to exceed, the maximum front-end sales
load permitted under the NASD Rules;
(g) require disclosure of whether and
under what circumstances, over the life
of the investment, total distribution
charges could exceed the maximum
sales load limits in the NASD Rules; (h)
require each 12b-1 plan to specify the
maximum amount that can be spent
annually for distribution under the plan,
based on the anticipated level of
distribution services to be provided to
the fund; (i) restrict the ability of funds

expenses of another fund. In this regard, it should
be pointed out that, although the VMF allocation
(see supra text accompanying note 136) was based
in part on the relative net asset value of the funds
involved, that method of allocation was justified
only on the basis of the unique circumsiances
present in the Vanguard Proceeding. As a general
matter, allocation of joint distribution expenses on
the basis of relative net asset value would result in
larger funds subsidizing the distribution expenses or
smaller funds because payments would not
necessarily be related to the benefits received by
each fund. If this were the case, the directors of the
larger fund would not be able to make the findings
required by rule 12b-1 since such subsidization
would not appear reasonably likely to benefit the
fund and its shareholders. In fact, the primary
beneficiary of such subsidization would appear to
be the subsidized fund and its investment adviser,
who would generally stand to receive a larger
advisory fee if the size of that fund increased due to
new sales of shares.

143 This requirement is patterned after the
standard articulated in the Gartenberg decision, 894
F.2d 923 (2d Cir. 1982), cert. denied, 461 U.S. 906
{1983), with respect to management fees. For further
discussion, see infra text accompanying notes 160~
166,
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to use payments under 12b-1 plans to
pay for non-distribution services; (j)
restrict the ability of funds to reimburse
a third party for excess distribution
spending after the effective date of the
amendments, if the reimbursement
occurs more than one year after the end
of the calendar quarter during which
spending took place; (k) require annual
shareholder approval for continuation of
any 12b-1 plan; (1) clarify the
circumstances under which funds may
make payments for distribution after
termination of a 12b-1 plan; and (m)
define payments made under 12b-1
plans as “asset-based sales loads” and
prohibit funds that adopt or continue
12b-1 plans from being held out as “no-
load" funds or from being otherwise
offered in a misleading manner using
similar terminology. The amendments
would also (a) clarify that, for purposes
of the rule, each separate series of a
series fund should be treated as a
separate fund, and (b) reorganize the
provisions of the rule to make the rule
easier to understand and follow.

The proposed amendments to rule
17d-3 under the Act are intended to
extend that rule's exemptive relief to
allow a fund to enter into agreements
with one or more other funds that are
affiliated persons of the fund, affiliated
persons of such persons, or affiliated
persons of the fund's principal
underwriter, pursuant to which activities
primarily intended to result in the sale
of shares issued by the participating
funds will be financed jointly. The
proposed amendments would condition
this exemption on compliance with
several provisions: (1) That each fund's
12b-1 plan permits such joint
distribution payments; (2) that the
method or methods by which joint
distribution expenses are allocated are
specifically set out in the agreement and
not likely to result in one fund
subsidizing the distribution expenses of
another; (3] that, based on reasonable
business estimates, the joint distribution
arrangement will result in cost savings
for each participating fund; and (4) that
the fund will not be participating in a
joint financing arrangement on a basis
different from or less advantegous than
other participants. Additionally, as in
the proposed amendments to rule 12b-1,
the proposed amendments to rule 17d-3
would clarify that, for the purposes of
the rule, the separate series of a series
fund should be treated as separate
funds.

A. Proposed Amendments to Rule 12b-1

As discussed in more detail below,
the Commission is proposing a number
of substantive amendments to rule 12b-
1. The Commission is also proposing to

reorganize rule 12b-1 by placing the
provisions that deal with similar topics
together in the text of the rule under
specific subject headings.’

1. Substantive Amendments to the Rule

When rule 12b-1 originally was
adopted, the Commission emphasized
that permitting the use of fund assets for
distribution represented a major
regulatory change. In formulating the
rule, the Commission placed the
fundamental decisions of whether and
to what extent fund assets may be used
for distribution in the hands of each
fund’s directors, particularly the
disinterested directors. By so doing, the
Commission made the disinterested
directors primarily responsible for
protecting the fund and its shareholders
from the potential abuses that could
result if important decisions regarding
the use of fund assets for distribution
were made or unduly influenced by the
fund’s investment adviser, As stated in
the Adopting Release, '[s]ince rule 12b-
1 does not restrict the kinds or amounts
of payments which could be made, the
role of the disinterested directors in
approving such expenditures is
crucial,” 144

Since 1980, the innovative use of rule
12b-1 by the fund industry has resulted
in a wide variety of increasingly
complex distribution arrangements,
Many of these arrangements, while not
prohibited by the rule, were not or could
not have been anticipated when the rule
was drafted. As a result, the rule and
prior releases provide little specific
guidance on the standards to be
followed in making the decisions
required by the rule. To remedy this and
also to address certain of the issues
outlined above, the Commission is
proposing to amend rule 12b-1.

a. The Elimination of Excess
Distribution Spending Carried Forward
in Anticipation of Reimbursement. As
noted above, problems may arise where

12b-1 plan permits distribution spending

in excess of annual payments by the
fund.**5 The proposed amendments to

144 See Adopting Release, supra note 1. While the
proposed amendments would restrict in certain
ways the purposes for which amounts payable
under the 12b-1 plan could be used, such
restrictions are not intended to lessen the role of the
disinterested directors under the rule. In fact, one of
the major purposes to be served by the proposed
restrictions would be to prevent a fund from
engaging in certain activities that could potentially
compromise the ability of the disinterested directors
to act independently in the best interests of the fund
and lts shareholders, such as where a large amount
of excess distribution spending has been carried
forward In anticipation of reimbursement under the
12b-1 plan in future years. See supra text
accompanying note 82.

145 See supra notes 65-96 and accompanying text.

rule 12b-1, most notably the provisions
contained in proposed paragraph (c), are
intended to restrict the ability of funds
to reimburse such excess distribution
spending.’%® The proposed restrictions
would apply to excess distribution
spending that occurs on or after the
effective date of the amendments.!4?
However, these rule changes would not
affect the unreimbursed amounts
already spent on the fund's behalf in
earlier years and carried forward in
anticipation of reimbursement.

To address this situation, the
Commission is also proposing an
amendment that is intended to result in
the eventual elimination of the
reimbursed amounts existing at the time
the rule amendments become effective.
Paragraph (b)(5) of the proposed
amendments would apply to the
continuation of an existing 12b-1 plan
permitting payments to be made to
reimburse any person for excess
distribution spending prior to the
effective date of the amendments. 49
Any plan that would conlinue such
reimbursements after the effective date
of the amendments would have to
include provisions designed, in light of
the surrounding circumstances, to pay
off the total amount of reimbursed
expenses within a reasonable period of
time. Because circumstances vary from
fund to fund, proposed paragraph (b)(5)
is intended to provide fund directors
with flexibility in deciding how to
reduce and eventually pay off presently
existing unreimbursed amounts.!4? The
directors would have to conclude that
any provisions in the 12b-1 plan that are
designed to eliminate the unreimbursed
amounts, would be reasonably likely to
benefit, and would be in the best

—

148 Sep infra notes 175-183 and accompanying
text.

147 Because present rule 12b-1 does not prohibit
reimbursement arrangements, the applicability of
the proposed amendments would be limited to plans
adopted or continued in the future. This would
avoid restricting the ability of funds to reimburse
amounts that were advanced under the present rule
in good faith and with an expectation of
reimbursement. However, if the proposed
amendments are adopted in final form, any
repayments of the prior reimbursed amounts would

still have to satisfy all the other requirements of the
rule, including the Gartenberg standard -
incorporated in proposed paragraph 12b-1{b)(3)(ii}.

148 If the proposed amendments are adopted,
reimbursement of such excess distribution spending
would be improper unless, at the time such spending
took place, the fund's reimbursement plan
specifically provided for reimbur t of excess
distribution spending.

149 Just as this provision would prohibil
reimbursement for payments nol made pursuant (08
specific provision in a fund's 12b-1 plan. so this
provision would not require that fund directors pay
unreimbursed amounts that the fuzd is not legally
obligated to pay.
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interests of, the fund and its
shareholders.!5°

As noted, the provisions to be
included in a fund's 12b-1 plan under
proposed paragraph (b)(5) would be
designed, in light of the surrounding
circumstances, to result in elimination of
the reimbursed amounts “within a
reasonable period of time.” What time
period is reasonable will depend on the
circumstances of the particular fund.
The factors that may be considered in
establishing the time period include the
impact of the reimbursement provisions
of the fund and its shareholders, the size
of the fund, the stage of growth and
opment of the fund, the size of the
imbursed amount, including, where

sable, interest payments on that
yunt, and the present impact that
ination of the 12b-1 plan would
on the fund's underwriter or other
y to whom the unreimbursed
amounts would be paid.

b. Information requirements. Present
rile 12b-1{d] requires that when
considering whether to implement or
continue a 12b-1 plan, fund directors
request and evaluate such information
as may be reasonably necessary to an
informed determination of whether the
plan should be implemented or
continued. Paragraph (d) also requires
all parties to related agreements under
the 12b-1 plan to provide the
information requested by the directors.
Additionally, the paragraph requires the
directors to consider all pertinent
lactors and to include a description of
the factors considered and the basis for
the decision to use fund assets for
distribution in the minutes of the board
meeting.151

The substance of paragraph 12b-1(d)
would be incorporated into proposed
paragraph 12b-1(b)(4). Additionally,
paragraph (b)(4)(i) of the proposed
amendments would require that the
information requested by fund directors
include “appropriate business estimates
and projections” 152 of the type
.

'*® Paragraph (b)(3)fi).

'*! As discussed previously, the Note to rule 12b-
1 refers directors to the Proposing Release and the
Adopting Rel foradi ion of factors that
may be relevant. The Commission is proposing to

aniend the Note to rule 12b-1 to include a reference
10 this release. See supra note 34.
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bem As discussed below, the directors would alsa
: slpecnhcul_ly required to consider appropriate
s eslimates and projecti when making
¢ findings required by the rule. By proposing to
clude a specific reference to such estimates and
fojections, the Commission is not implying that a
Uty to request such information does not exist
Under the present rule. Rather, the proposed
:hme!:dmenl is.intended to clasify that fund directors
HUu d base their findings under the rule on the
e type of information that is commouly used by
0se who manage and distribute fund shares when
Making marketing and other business decisions.

commonly used by those who manage
and distribute fund shares when making
marketing and other business
decisions, 53

The proposed amendments would also
clarify the present language of
paragraph (d) relating to the contents of
the minutes of board meetings at which
findings under rule 12b-1 are made.
Proposed paragraph (b)(4)(iv) would
require that the minutes specifically
describe the factors, assumptions,
estimates and projections considered by
fund directors, and the basis for any
decision to adopt or continue the plan.
While rule 12b-1 presently requires that
minutes relating to director findings
under the rule be descriptive,
inspections by the Commission staff
have uncovered several instances where
board minutes were too cryptic to
permit the staff to examine compliance
with the rule. These amendments would
require that the minutes contain, at a
minimum, a description of the factors,
assumptions, estimates and projections
considered, the basis for any decision to
adopt or continue the 12b-1 plan, and
the decision itself. Additionally,
proposed paragraph (g} would amend
the rule's recordkeeping provision to
specifically require that information,
estimates and projections, and any
materials serving be the basis thereof,
considered by the directors be preserved
and made available for inspection by
the Commission.!54

¢. Reasonable Likelihood That the
Plan Will Benefit the Fund and its
Shareholders. Under present rule 12b—
1(e), to implement or continue a 12b-1
plan, fund directors must conclude, in
the exercise of reasonable business
judgment and in light of their fiduciary
duties under state law and section 36 of
the Act, there there is a reasonable
likelihood that the plan will benefit the
fund and its shareholders. Proposed
paragraph (b)(3)(i) of the rule, which
incorporates this present duty,
specifically would require that this
conclusion be based on appropriate
business estimates and projections. As
discussed above, such estimates and

153 The Commission recognizes that business
estimates and projections are based on certain
assumptions and do not necessarily provide an
accurate forecast of future events. However,
because estimates and projections are regularly
used by fund managers and underwriters to plan
marketing strategies and make other business
decisions, such estimates and projections could
provide valuable guidance to fund directors when
making decisions regarding 12b-1 plans and related
agreements.

154 Such information may be preserved on
photographic film or on magnetic tape, disk, or other
computerstorage medium in the manner prescribed
in rule 31a-2 (17 CFR 270.31a-2) under the Act.

projections should be requested by, and
provided to, the directors of the fund.

Certain benefits to a fund and its
shareholders from implementing or
continuing a 12b~1 plan cannot be easily
quantified. The reference in the
proposed rule amendments to estimates
and projections is not, therefore,
intended to suggest that these are the
only types of information upon which
the directors' conclusions may be based.
Proposed paragraph (b)(3)(i) would also
clarify that the directors must conclude
that the 12b-1 plan is reasonably likely
to benefit shareholders holding fund
shares at the time the plan is
implemented or continued, as well as
future shareholders. In many instances,
12b-1 plans {with or without CDSLs)
have become the primary means of
financing the distribution of fund shares.
Adopting or continuing a 12b-1 plan as
an alternative to a front-end sales load
may benefit those shareholders whose
payment for distribution is thereby
postponed. A number of funds have
justified the implementation or
continuation of a 12b-1 plan on the
basis of this benefit.}% However, since
the burden of 12b-1 plans falls not only
upon the incoming shareholders, but
also upon existing shareholders, the
proposed amendments to the rule would
require specifically that fund directors
find a likely benefit to both groups of
shareholders.!56

d. Amounts Accrued Under a Fund's
12b-1 Plan. Paragraph (b)(9) of the
proposed amendments to rule 12b-1
would require fund directors to review,
at least quarterly, whether amounts
accrued under the 12b-1 plan as of the
date of the review materially exceed the
level of distribution spending for the
next quarter. The paragraph provides
that if the amounts thus far accrued
materially exceed the past level of
distribution spending, and if this
additional amount accrued is not likely
to be spent on distribution in the next
quarter, then the rate of accrual under
the plan must be reduced through such

165 See [CI Statement, supro note 51 at 55. Of
course, the benefits described by the ICI Statement
will only apply to those shareholders who do not
hold their shares so long as to pay more than the
equivalent of the maximum sales load permitted by
NASD Rules.

158 A discussed above, during the formulation of
rule 12b-1, the Commission expressed concern
regarding the fair treatment of existing fund
shareholders in connection with the bearing of
distribution expenses. See Advance Notice Release,
supra note 12. Additionally, in the context of
reimbursement plans, it appears that the benefits of
a 12b-1 plan may be realized primarily by one group
of shareholders while the burdens of the plan fall on
a different group of shareholders. See supra notes
63-88 and accompanying text.
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actions as the directors deem
appropriate.

As discussed above, some funds may
accrue amounts to be used for
distribution under a 12b-1 plan at a rate
that far exceeds the level of distribution
spending for the fund.*57 Although this
practice may be appropriate where the
additional amounts accrued, but not
paid, are likely to be spent on
distribution in the near future, a problem
arises where the accrued amounts far
exceed that level. When this occurs, the
burden of the additional amounts being
accrued is borne by existing fund
shareholders, who suffer an immediate
reduction in the net asset value of their
shares. However, the benefits to be
derived from the additional amounts
accrued will not occur until the amounts
are spent, by which time many of those
shareholders may have redeemed their
shares.!58 Such an obvious imbalance
of the benefits and burdens of 12b-1
payments could make it difficult to
conclude that the plan is reasonably
likely to benefit the fund and its
shareholders.

Proposed paragraph (b)(9) would
require fund directors to determine, on a
periodic basis, whether the rate of
accrual under the plan reascnably
correlates with the level of distribution
spending for the fund. The finding
should be based on the quarterly
expenditure reports required by
paragraph (b)(8) of the rule to be
provided by any person authorized to
direct the disposition of amounts paid or
payable under the fund's 12b-1 plan.!5®
The finding should also be based on any
appropriate business estimates and
projections made pursuant to proposed
paragraph (b)(4)(i). If the directors
determine that the fund has
accumulated or is about to accumulate
accrued amounts under a 12b-1 plan
that are not likely to be spent on
distribution by the end of the next
quarter, then action should be taken to
reduce the accrual rate until the
imbalance has been corrected.

e. The Level of Distribution Payments
Made Under a Fund's 12b-1 Plan. Any
determination that a 12b-1 plan is
reasonably likely to benefit the fund and
its shareholders involves consideration
of the amounts to be paid under the

157 See supra note B8.

%% This practice is, in effect, the obverse of the
“carry forward" problem in a fund whose 12b-1
plan permits distribution spending in excess of
annual payments by the fund. The “carry forward"
problem is that future shareholders may bear the
burdens of distribution spending incurred for the
benefit of shareholders who are no longer in the
fund. See suprc notes 83-88 and accompanying text.

'5% Proposed paragraph (b)(8) substantially
incorporates presen! paragraph (b)(3)(ii).

plan, assessment of the impact of total
spending on the fund and its
shareholders, and evaluatign of the
distribution services or activities to be
received. However, the present rule and
prior releases shed little light on the
appropriate standards to be applied by
directors when considering the level of
payments under a fund's 12b-1 plan.
The proposed amendment would
establish that the appropriate standard
for fund directors to use in assessing the
level of payments under a 12b-1 plan is
similar to that articulated by the United
States Court of Appeals for the Second
Circuit in Gartenberg v. Merrill Lynch
Asset Management, Inc.
(“Gartenberg™)'° with respect to
management fees under section 36{b) of
the Act.’8! In that case, the court stated
that the appropriate standard is
“essentially whether the fee schedule
represents a charge within the range of
what would have been negotiated at
arm's-length in light of all of the
surrounding circumstances."?%2 The
standard enunciated by the court in
Gartenberg and applied in subsequent
cases 163 may also be the correct one
for determining whether payments
under a 12b-1 plan are appropriate in
light of the distribution services being
purchases. Therefore, proposed
paragraph (b)(3)(ii) would apply this
standard to distribution payments by
requiring fund directors who vote to
implement or continue a 12b-1 plan to
conclude that, given the surrounding
circumstances,'®4 the amounts payable

180 594 F.2d 923 (2d Cir. 1982), cert. denied, 461
U.S. 906 (1983).

161 The ICI Statement suggested that under
certain circumstances, the Gartenberz standard is
the appropriate standard for fund directors to use in
assessing the level of payments under & 12b-1 plan.
See ICI Statement, supra note 51, at 60-61.
However, the proposed amendments to rule 12b-1
would apply the standard somewhat differently
than that suggested by the ICL

162 604 F.2d at 928.

183 See, e.8., Meyer v. Oppenheimer Manaogement
Corporation, 764 F.2d 76 (2d Cir. 1985); Schuyt v.
Rowe Price Prime Reserve Fund, Inc., 663 F. Supp.
962 (S.D.N.Y. 1987), Affd per curiam, 835 F.2d 45 (2d
Cir. 1987), cert. denied, 108 S. Ct. 1594 (1988).

%4 In the context of a fund that is an investment
vehicle for insurance products, the “surrounding
circumstances” that directors must consider in
approving a 12b-1 plan include the existence and
level of any mortality or expense risk charge
imposed on contractholders to the extent such
charge may be used, directly or indirectly, to pay for
distribution. Moreover, it would appear that a 12b-1
plan is far more justified in the case of a fund whose
shares are sold to separate accounts of unaffiliated
insurance companies than for a fund whose shares
are sold to the separate accounts of a single
company or to separate accounts of affiliated
companies.

under the plan represent a charge within
the range of what would have been
negotiated at arm's length.'®% This
conclusion would have to be reached by
the directors in light of their fiduciary
duties under state law and section 36 of
the Act, and based upon appropriate
business estimates and projections.1%¢
f. NASD Limitations on Sales
Charges. As discussed above, while
payments under 12b-1 plans are used to
pay for sales and promotional activities,
they are not literally subject to the
limitations on maximum sales charges
under Article III Section 26(d) of the
NASD Rules.'®7 To address the issues
raised by this aspect of rule 12b-1,
paragraph (b)(4)(iii) of the proposed
amendments would specifically require
fund directors, when determining
whether to implement or continue a 12b-
1 plan, to consider the extent to which
shareholders have paid, or may pay,
more for sales or promotional activities
than the maximum sales charge that
would be permissible under the NASD
Rules, This decision would be made in
light of all surrounding circumstances
and based on all types of distribution
charges imposed, whether those charges
are front-end gales loads, deferred sales
loads, asset-based sales loads, or a
combination of the above. In addition,
the proposed amiendments would
require disclosure in the fund's
prospectus of whether and under what

185 The ICI cited the district court opinion in
Gartenberg for the proposition that the cost of
rendering a service is of relative unimportance. See
ICI Statement, supra note 51, at 71. However, this .
position was taken by the district court as part of its
holding that the principal factor to be considered
when assessing fees under section 36(b) is the price
charged by others in the industry for similar :
services. It should be noted that the Second Circuit
specifically disagreed with this aspect of the district
court opinion. See 694 F.2d at 929. Therefore, as
dis d by the S d Circuit. the cost of
providing services is one of several factors that may
be important in determining whether a fee is
excessive, /d. at 930.

188 As noted by the court in Gartenberg. the
expertise of a fund's independent directors, whether
they are fully informed regarding the services and
fees, and the extent of care and conscientiousness
with which they perform their duties are important
factors in determining whether a violation of section
36(b) has occurred, See Gartenberg, 694 F.2d at 930.
These factors would also be relevant in any inquiry
regarding whether a fund’s disinterested directors
have fulfilled their responsibilities under rule 12b-
1. To the exent that a fund’s disinterested directors
are well-qualified, fully informed individuals who
demonstrate a willingness to act independently of
fund management, their determination that the
standards of the rule have been met should be
weighted heavily. '

167 The NASD maximum may vary depending on
the characteristics of the particular fund. See supro
note 114 and accompanying text. See also Article l”’
Section 26({d) of the NASD Rules. For a discussion u'
the pc ial problems 4 by the inapplicability
of the NASD limits to 12b-1 payments, see supr¢
text accompanying notes 105-123.
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circumstances a fund'’s shareholder will
pay more than the maximum limits
under the NASD Rules. Such disclosure
may be amplified in a table or graph.1¢8

These paragraphs are based on the
principles expressed in the sales load
limits of the NASD Rules. By requiring
prospectus disclosure of whether and
under what circumstances a shareholder
will pay more than the maximum NASD
limits, the proposed amendments would
help fund investors be aware of the
possibility that they may, in a given
case, pay more under a 12b-1 plan than
would be permissible as a front-end
sales load.1%®

& Including an Annual Spending
Ceiling in a 12b-1 Plan. Proposed
paragraph (f] of rule 12b-1 would
specifically require each 12b-1 plan to
specify the maximum amount that can
be spent annually for distribution under
the plan. This annual spending ceiling
would have to be expressed either as a
stated dollar amount or as a specified
percentage of the fund's average total
net asset value,

Virtually all funds with 12b-1 plans
presently include an annual spending
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ceiling in the terms of the plan. Such
ceilings are important because they
enable fund directors to more easily
assess the possible impact of fund
distribution spending on a fund and its
shareholders when making the
determinations required by the rule,
Moreover, an annual spending ceiling
requirement is implicit in the terms of
the present rule because, without such a
specified ceiling, it would be impossible
to determine whether an amendment to
412b-1 plan would increase materially
the amount to be spent for distribution,
thereby requiring shareholder approval
under present rule 12b-1(b)(4).

The proposed amendments to rule
12b-1 would require that the maximum
annual ceiling be expressed as either a
slated dollar amount or as a specified

'** An amendment to item 7 of form N-1A is
being proposed which would implement this
disclosure requirement.

'** The ICI Statement maintained that fund
\ﬂ\‘\jslors often make a conscious investment
decision loinvestin a fund that pays for
r-s:rxlmnon through a 12b-1 plan (with or without &
CDSL) rather than invest in a fund that pays for
d'f!nhunou through a front-end sales load. See ICI
},‘,".uvmm-l' Supra note 51, at 32-33. However,

‘-_ruv;\;su nvestors may find it difficult to determine
h:‘ kely impact of 12b-1 payments, they may be
. -xl\sure that some funds are charging more than
ol d have been charged as a front-end sales load.
"1; Proposed amendments simply represent an
d;{;”‘:&'l to enabl_e investors making an investment
dis;‘:iiun _based. in part. on the method of paying for
‘ l-ld Jfl_h_m\. to be aware of a fact that is material to
mcuﬁl.mmn. namely whether, and under what
masomﬁl:lncgs. an investor in a given fund is
touldn}: v likely to pay more for distribution than
ik ave been charged as a front-end sales load
und shares under the NASD Rules.

percentage of the fund's average total
net asset value. Because the
overwhelming majority of funds already

have annual spending ceilings expressed

as a percentage of average total net
assets, the proposed amendments, if
adopted, may not require many funds to
amend their plans, Moreover, proposed
paragraph 12b-1(f) would specifically
provide that the inclusion of an annual
ceiling in a 12b-1 plan would not
prevent a fund's directors from
establishing a lesser amount to be spent
under the plan in a given year.17°
Nevertheless, the maximum ceiling
should be based on a realistic estimate
of the level of distribution services to be
provided to the fund on an annual basis,
based on reasonable business estimates
and projections. It would be
inappropriate to set a ceiling so
artificialiy high that there could be
significant changes in the level of
payments made under a 12b-1 plan
without a new shareholder vote
pursuant to paragraph (d)(1)(i) of the
rule. While the ceiling may be proposed
initially by the fund's principal
underwriter, it would, of course, have to
be approved by the fund's directors in
their vote on the adoption or
continuation of the 12b-1 plan. It is
anticipated that the directors, in
deliberating on those matters, will
request and evaluate the estimates and
projections used in setting the ceiling.

Finally, the proposed amendments
would require only that the maximum
annual ceiling be calculated by one of
the methods specified. The proposal
would not, for example, prevent a fund
from including in its 12b-1 plan a
provision that calculated the maximum
annual spending ceiling as the /esser of
a specified percentage of the fund’s
average net asset value, or a specified
percentage of the fund's total net sales
during the year. Similar methods of
calculation could also be used, as long
as the maximum amount was calculated
as either a stated dollar amount or a
specified percentage of the fund's
average total net asset value.

h. Use of Amounts Paid or Payable
Under 12b-1 Plans. Proposed paragraph
(c) of rule 12b-1 would require that each
12b-1 plan and related agreement
contain certain provisions restricting the
purposes for which amounts paid or
payable under the plan or agreement
may be used. When rule 12b-1 was
originally adopted, the Commission did
not include restrictions on the use of
amounts paid or payable under the rule.
Instead, the rule relied on fund directors,
particularly disinterested directors, to

170 Sae supra note 67,

act as a safeguard against potential
abuses. The Commission still believes
that the independence of fund directors
from management provides the primary
defense against abuse under the rule.
However, because of certain practices
that have developed under rule 12b-1 it
may be necessary to restrict the
purposes for which 12b-1 proceeds may
be used.

Proposed paragraph 12b-1(c)(1) would
require each 12b-1 plan and related
agreement to limit the use of fund assets
to payment for, or reimbursement of
payment for, specific sales or
promotional services or activities,
identified in the plan, that actually have
been or will be provided in connection
with the distribution of fund shares.}7!
This provision would accomplish two
primary objectives. First, the provision
would prohibit the implementation or
continuation of compensation plans or
any other plans that do not tie fund
payments to specific services or
activities actually provided.!72

Second, by limiting a fund's payments
under its 12b-1 plan and related
agreements to payments for sales or
promotional services or activities
provided in connection with the
distribution of the fund's shares,
proposed paragraph (c)(1)(i) would
prevent the use of the fund’s assets
under a 12b-1 plan to pay for non-
distribution expenses or for the
distribution expenses of another
fund.??3 Proposed paragraph (c)(2),
however, would make it clear that sales
or promotional services or activities
provided to the fund as a participating
company in a joint distribution
agreement under proposed rule 17d-3(b)

17} Given the wide variety of payment
arrangements that exist under rule 12b-1, proposed
paragraph 12b-1(c) has been drafted in anticipation
that funds may pay for distribution expenses or
activities through a third party, such as the fund’s
principal underwriter, or pay the provider of
services or activities directly. Additionally, the
amendments would permil payment both for
services or activities previously provided or for
services or activities to be provided in the near
future, thereby recognizing that prepayment for
certain services or activities may be necessary.

172°This provision would not prohibit payments
for expenditures such as sales commissions which
are calculated as a percentage of the purchase price
of shares sold. Similarly, the payment of so-called
“trail" fees, whether intended as sales commissions
or as payments for specific distribution services,
would be allowed, as long as the pavments meet the
directors’ approval under the Gartenberg standard
discussed above.

173 To the extent non-distribution expenses are &
legitimate fund expense, a fund could pay for such
expenses outside the 12b-1 plan, subject (o other
applicable legal requirements. See supra notes 126,
126. Whether or not payments are for distribution is
a question of fact to be decided by the fund's board
of directors in light of the surrounding
circumstances.
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would be considered to be provided in
connection with the distribution of the
fund's shares.!7# In any event,
payments by the fund could not exceed
the annual ceiling under the fund’s 12b-1
plan.17s

Proposed rule 12b-1(c) would also
restrict the ability of a fund to pay for
distribution expenses incurred on the
fund's behalf in prior years. This is
intended to require that distribution
services financed under 12b-1 plans are
paid for on a current basis.

Proposed paragraph (c)(1)(ii) would
require each 12b-1 plan and related
agreement to provide that no amounts
paid or payable by the fund may be
used to pay for or reimburse payments
for sales or promotional services or
activities that are provided after the
effective date of the rule amendments,
unless payment takes place prior to the
earliest of two points in time described
in the rule text. Specifically, payment or
reimbursement by the fund for a
particular service or activity would have
to take place prior to the earliest of (A)
the last day of the one year period
commencing on the last day of the
calendar quarter during which the
service or activity was performed or (B)
the last day of the one year period
commencing on the last day of the
calendar quarter during which payment
for the service or activity was made by a
third party on behalf of the fund. Thus,
the proposed amendments are intended
to restrict the ability of a fund to use a
12b-1 plan to pay for services or
activities that were provided more than
one year prior to the calendar quarter
during which payment or reimbursement
is made by the fund.*78 The one year

174 As discussed above, arrangements whereby
two or more funds jointly finance distribution
expenses raise problems under rule 12b-1 because
of the danger that one fund's assets may be used to
subsidize the distribution of another fund'’s shares.
See supro nole 142, Because the proposed
amendments to rule 17d-3 are intended to address
similar concerns, the Commission is proposing to
amend rule 12b-1 to restrict the use of payments
under a 12b-1 plan for joint distribution financing to
those arrangements that satisfy the requirements of
rule 17d-3(b), as proposed to be amended.
Consequently, even joint distribution arrangements
that are not subject to section 17(d) and rule 17d-1
would be required to satisfy the rule 17d-3(b)
requirements if the arrangement is financed under a
participating fund’s 12b-1 plan. This would be the
case, for example, where two unaffiliated funds
enter into a joint distribution arrangement.
Moreover, because the separate series of a series
fund would be considered to be separate funds
under the proposed amendments to rules 12b-1 and
17d-3, joint distribution arrangements between
separate series of a fund would also have to satisfy
proposed rule 17d-3(b).

175 See supra lext accompanying note 170,

7% By its terms, proposed paragraph (c)(1)(ii)
would apply only to services and activities that
occurred after the effective date of the amendments.
Therefore, this provis‘on would have no impact on a

period was derived from the one year
term of 12b-1 plans under the present
rule, although the period could span two
terms of the plan.

As noted above, funds using the
amended rule would determine the last
permissible date on which payment for a
service or activity could be made (the
“last payment date") pursuant to the
provisions of proposed paragraph
(€)(1)(ii).*7" Funds calculating the last
payment date under proposed paragraph
(c)(1)(ii) would also have to determine
the calendar quarter during which the
particular service or activity will be
performed. For ease of calculation, the
proposed amendments would measure
the maximum one year payment period
by reference to calendar quarters, rather
than the date on which each service or
activity was performed. Consequently, it
is anticipated that this determination
would, in most instances, present few, if
any, difficulties to funds relying on the
rule.}78

Where a fund relying on the rule has
arranged for fund distribution expenses
to be paid initially by a third party, such
as the fund’s principal underwriter, and
later reimbursed by the fund, calculation
of the last payment date would also
require reference to the calendar quarter
during which the third party paid for the
particular services or activities in
question, This additional provision for
funds that use third party arrangements
is intended to prevent such funds from
extending the allowable payment period

fund's ability to make or reimburse payments for
services and activities that occurred prior to that
date. Such payments would, however, have to
comply with the other provisions of the proposed
amendments to rule 12b-1, including proposed
paragraph (b)(5), relating to the responsibility of
directors to take steps to eliminate the level of
unreimbursed expenses from prior years within a
reasonable period of time. See supra notes 145-150
and accompanying text.

177 In order to facilitate arrangements whereby a
fund may be required to pay all or part of a
distribution expense prior to commencement of the
one year period, proposed paragraph (c)(1)(ii) has
been drafted only to require payment prior to the
end of the one year period rather than to require
payment during the applicable period.

178 Where a person provides ongoing services to
the fund, it may be more difficult to determine the
point at which a particular service or activity would
be deemed to have been provided. Under such
circumstances, & fund may find it useful to make
this determination by reference ta such factors as
the schedule that governs billing and payment for
the service. For example. where the fund or its
representative is billed for ongoing services on a
monthly basis. it would appear appropriate to deem
the ongoing services covered by the bill to have
been provided during that month. Of course, it
would be inappropriate for a fund to establish the
last date services were provided by reference to a
billing schedule that uses a relatively long period of
time, if the schedule was structured solely or
primarily for the purpose of extending the time
allowable for payment or reimbursement under the
rule.

simply by channelling payments for
distribution through a third party,!7°

The imposition of the restrictions
contained in proposed paragraph
(c)(1)(ii) may make it difficult for funds
to pay all of their distribution expenses
under the current levels of their 12b-1
fees. However, these restrictions are
intended to address the problems and
potential problems that may arise from
the carry forward of excess distribution
spending from prior years. By precluding
the build-up of excess distribution
spending to be carried forward, the
paragraph would reduce the potential
reluctance of directors to discontinue a
12b-1 plan. The paragraph would also
cause a better matching of the
beneficiaries of distribution services
with those who bear the costs of such
services.!8°

Finally, it should be noted that the
proposed amendments would not
prevent a fund from obtaining sufficient
financing to pay for distribution
expenses, Other options available to the
fund would include increasing the
maximum amounts paid or payable
under the fund’s 12b-1 plan,*#? imposing
or increasing front-end or deferred sales
loads payable in connection with new
sales of fund shares,'®2 or having the
fund’s adviser pay for a portion of
distribution expenses out of its own
resources.!83

1. Shareholder Approval and
Reapproval of 12b-1 Plans. Proposed
paragraph (b)(1) of rule 12b-1 would
require that each 12b-1 plan be
approved initially and reapproved at
least annually by a vote of at least a
majority of the fund’s outstanding voting
securities.’®* In addition, proposed

179 Because it may be difficult for fund directors
to be involved in the day-to-day application of the
limitations set forth in proposed rule 12b~1(c}{1)(ii)
it is anticipated that funds operating under the
proposed amendments would comply with this
restriction by approving appropriate guidelines for
the fund’s officers to follow in disbursing payments
under the 12b-1 plan to make sure that payments
are not made in violation of the proposed
restrictions. In addition to approving such
guidelines, the directors would also have to review
periodically the operation of the guidelines and
make any adjustments or refinements deemed
necessary.

180 See supra notes 83-88 and accompanying texk.

181 Such an increase would require a shareholder
vote under proposed rule 12b-1(d){1), which
incorporates unchanged the substance of present
rule 12b-1(b)(4).

182 See supra notes 84.

183 A discussed above, such payments need nol
be made under a 12b-1 plan. See supra text
following note 128.

184 Proposed paragraph (b}(2) of the rule would
require that the plan, as well as any related {
agreements, be approved by a vote of the fund’s
board of directors and of the disinterested directors.
This provision is substantively the same
requirement as that found in paragraph (b)(2) of the
present rule.
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paragraph (b)(7) would require that the
plan stipulate that it may only continue
in effect beyond a period of one year if
the continuance is specifically approved
annually by a vote of both the fund's
directors and its shareholders.

The requirement that shareholders
reapprove the fund's 12b-1 plan at least
on an annual basis was suggested
initially by the Commission in the
Advance Notice Release to rule 12b-1 in
order to provide for continuing control
by shareholders of the use of fund assets
to pay distribution expenses after such
arrangements were initially
approved.'®5 However, in light of
comments received to the effect that
annual shareholder approval was not
necessary, '8¢ the Commission adopted
rule 12b-1 to require that, subsequent to
the adoption of a distribution plan, only
modifications that would materially
increase the amount of money to be
spent need by submitted to the
shareholders for approval. Annual
shareholder approval is not presently
needed if no such change is
proposed. 187

The amended rule would provide that
shareholders have a continuing role in
the approval of 12b-1 plans since the
utility of a plan to a fund may change
over time. Thus, while shareholders may
see good reason to approve a plan in the
early years of a fund to stimulate growth
1o a sufficient level for economies of
scale to be achieved, they may have a
quite different opinion of the utility of a
12b-1 plan once a fund has matured.
Their solution to dissatisfaction with the
plan could be to sell their interests in the
fund, but such decisions could be costly
ifthe fund has a CDSL or charges
tedemption fees. Proposed paragraph
(b)(1) would thus require approval by
shareholders of the 12b—1 plan at least
annually. Shareholders would then be
able to decide, based on past and
turrent net sales, performance,
xpenses, and future projections, the
amount of fund assets, if any, that would

be allotted toward distribution. 8
e ————

'"* See supra notes 12 at text accompanying n.8.
'** See Proposing Release, supra note 20 al n.25
#d accompanying text. See also Adopting Release,

‘".;’:1 note 1 at n.30 and accompanying text.

A See Adopting'Re!ease. supra note 1. Although
**proposed rule did not contain a shareholder

"*#bproval condition, comments were received

X ich argued against requiring shareholder

“Pproval of modifications of the initial

fTangements.
" 1n order for shareholders to make such a
*ermination, funds would need to disclose to

m-rareholfiem a summary of the same type of
“mation as must be considered by directors in

§: decision as to whether to continue a 12b-1

Because the Commission recognizes
that for funds that do not charge a CDSL
or redemption fee, or that have not
charged a front-end sales load,
shareholders dissatisfied with a 12b-1
plan could “vote with their feet," so to
speak, the Commission also is seeking
comment on whether the annual
shareholder vote requirement of (b)(1)
should be limited to funds that charge a
:ZDEL. redemption fee, or front-end sales
oad.

J. Proposed Amendments Relating to
Fund Payments After Termination of a
Plan or Related Agreements. Proposed
paragraph (d) of rule 12b-1 incorporates
the provisions of the present rule that
relate to the amendment and
termination of 12b—1 plans and related
agreements. Proposed paragraphs
(d)(1)(iii) and (d)(2)(iii) would be added
to the rule to make explicit that
questions relating to fund payments for
distribution after termination should be
addressed in each 12b-1 plan and
related agreement. 189

Proposed paragraph (d)(1)(iii) would
require each 12b-1 plan implemented or
continued under the amended rule to
include, in substance, one of two
provisions relating to fund payments
after termination. The first alternative
would be to include in the plan a
provision stating that, in the event the
plan is terminated or otherwise
discontinued, no further payments will
be made by the fund. The second
alternative would be to provide that, in
the event of termination or
discontinuation, further payments by the
fund will be made only to the extent
such payments are specifically
permitted and described by the
provisions of the plan, and then only to
the extent such payments would be
permitted under proposed paragraph (c).
Proposed paragraph (d)(2)(iii) would
contain similar alternatives for related
agreements under a 12b-1 plan.190°

If a fund operating under the proposed
amendments anticipated making
payments for distribution after the
termination of the plan, the details
regarding the calculation of such
payments, the method of payment, and

1892 Ay discussed above, under present rule 12b-1,
funds are required to address specifically all
material aspects of the proposed distribution
financing in the 12b-1 plan itself and in related
agreements. See supra note 28 and accompanying
text. Proposed paragraphs (d)(1)(iii) and (d)(2)(iii)
are intended only lo clarify this requirement with
respect to payments after termination. See supra
note 89.

190 With respect to a related agreement,
payments could be made after termination or
discontinuation only pursuant to the specific
provisions of both the agreement and the fund's
12b-1 plan, as well as only if payment is consistent
with proposed paragraph (c)(2).

other material provisions would have to
be set forth specifically in the plan and
appropriate related agreements.!??
Additionally, any agreement to make
payments would have to restrict the
fund's ability to make payments for
distribution services and activities
provided after the effective date of the
amendments.'®2 Finally, if no payments
after termination would be permitted,
that fact would have to be stated
prominently in the plan and agreements
so that the fund, its directors, officers,
employees and shareholders, and
parties to related agreements, will
realize that the restriction on payment
exists.

k. Amendments Intended to Provide
for Proper Labelling and Disclosure of
12b-1 Fees. (1) 12b-1 Payments as
“Asset-Based Sales Loads". The
proposed amendments to rule 12b-1
would change the heading of the rule to
read “Payment of Asset-Based Sales
Loads by Registered Open-End
Management Investment Companies."
Additionally, proposed paragraph (a)(2)
of the rule, which would define the
scope of rule 12b-1, would state that a
fund will be deemed to be acting as a
distributor of securities of which it is the
issuer, other than through an
underwriter, if the fund pays an “asset-
based sales load.” The term “asset-
based sales load” would be defined in
proposed paragraph (h)(2) of the rule to
mean any direct or indirect financing by
a fund of sales of promotional services
or activities in connection with the
distribution of fund shares. The term
“asset-based sales load"” would also be
used in several other provisions of the
proposed amendments to refer to
payments made under 12b-1 plans.

The use of the term “asset-based sales
load" in the proposed amendments is
not intended to have any impact on the
scope of rule 12b-1. Nor is the use of the
term intended to bring 12b-1 payments
within the term “sales load" as defined
in section 2(a)(35) of the Act '?3 and
used throughout the Act and the rules
thereunder. Rather, the change in
terminology is directed at the investor
confusion that has arisen regarding

191 It would not be sufficient for the plan simply
to authorize the fund's directors or disinterested
directors to make these decisions.

192 Soe paragraph (c)(1)(ii). Any payments after
termination or discontinuation would also have to
be intended as payment or reimbursement for
specific sales or promotional services or activities
that actually have been provided to the fund. See
paragraph (c}(1){i).

182 See supra note 52.
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payments for distribution under the
rule, 194

(2) Use of “No-Load” Terminology.
Proposed paragraph (e) of rule 12b-1
would prohibit funds that have adopted
12b-1 plans under the rule from using
their assets to pay for distribution if
they hold themselves out to the public
as “no-load" funds or use terminology
that, given the context and presentation,
is likely to convey to investors the
impression that the fund does not
impose any charges for sales or
promotional expenses. These
prohibitions would also apply if the
proscribed action is taken by the fund's
principal underwriter, affiliated persons,
or by any person who, directly or
indirectly, receives assets expended
pursuant to the 12b-1 plan. It also would
apply to any affiliated person of any
listed person. Where a fund has adopted
a 12b-1 plan, that fund is imposing on its
shareholders the functional equivalent
of a sales load. In addition, the current
practice of funds with 12b-1 plans using
“no-load" terminology,'?% has confused
investors.

As discussed above,*95 the ICI has
recommended that the Commission
continue to permit funds that make
annual payments of .25% or less of
average net assets to use no-load
terminology. In support of this position,
the ICI has argued that 12b-1 payments
should be considered the equivalent of a
sales load only if annual payments
exceed .25% of the fund's average net
assets. However, under section 2(a)(35)
of the Act, any portion of the public
offering price that is properly
attributable to sales or promotional
activities would be considered a “sales
load."” Since the Act does not provide a
de minimis exception from the definition
of sales load, it would seem incongruous
to permit such an exception for 123b-1
payments, which are used to finance the
same types of activities, i.e., payments
of commissions to salespersons or
prometional activities. Consequently,
the proposed amendments would forbid
the use of no-load terminology by all
funds that have adopted 12b-1 plans.

Even if funds that have 12b-1 plans
are prohibited from holding themselves
out as “no-load"” funds, a possibility
exists that investors would be misled by
the use of similar descriptive language
by such funds. For instance, phrases
such as "no sales charge," no initial

194 If the proposed amendments relating to
terminology are adopted, the Commission intends to
amend form N-1A under the Act to change all
references to distribution charges under rule 12b-1
to refer to “asset-based sales loads."” Y

1#85pe supra note 102 and accompanying text.

1#8 See supra note 55 and accompanying text. See
also supra note 103 and accompaning text.

sales charges" and “no initial sales
load,” without additional information,
convey to the investor much the same
impression that the label “no-load”
does. Because subtle distinctions as to
the meaning of such descriptive phrases
are too often lost on individual
investors, 97 the Commission is
proposing to prohibit funds from using
fund assets to make payments under
12b-1 plans where the fund or persons
in the distribution network hold the fund
out as “'no-load" or use terminology that,
given the context and presentation, is
likely to convey to investors the
impression that the fund does not
impose any charges for sales and
promotional expenses.

At the same time, proposed paragraph
12b-1(e) is intended to recognize that
terms such as “no initial sales charge”
may be literally true for a particular
fund that does not charge an initial sales
load and that has adopted a 12b-1 plan.
The paragraph would strike a balance
between the legitimate use of such
phrases in fund disclosure documents,
sales literature, and advertising, and the
risk that investors will be misled into
thinking that the fund does not impose
sales charges of any kind. Because the
proposed amendment specifically refers
to the presentation of terminology and
the context in which language is used, a
fund would be able to use descriptive
phrases such as those set forth above
(assuming it would otherwise be
appropriate to do so) as long as the
advertisement, sales literature or
disclosure document in which the
phrase appears also states, in close
proximity to the phrase, that the fund
charged an asset-based sales load.

The prohibition on the use of the no-
load label or any similar terminology
used in a misleading manner applies to
all funds that have adopted 12b-1 plans.
Accordingly, funds that have adopted
defensive 12b-1 plans would be subject
to these restrictions. While defensive
plans do not provide for separate
payments, allowing funds with
defensive 12b-1 plans to continue to call
themselves “no-load” would encourage
other funds to simply redirect their
distribution costs through payments
under the advisory contract. Any fund
that has adopted a defensive 12b-1 plan
could, of course, terminate the plan to
call itself a “no-load” fund. As
discussed previously, a 12b-1 plan is not

'*7 The Commission's belief in this regard is
reinforced by the hundreds of letters that have been
received from individual fund investors who
characterize 12b-1 fees and deferred sales loads as
“hidden loads", Many of these investors claim to
have been misled by sales literature or salesmen
into thinking that a particular fund did not charge
for distribution.

required for a fund’s investment adviser
to pay for distribution, as long as such
payments are made out of the adviser's
own resources. 98

Proposed paragraph (e) would also
apply to funds that pay various
shareholder servicing costs to banks or
other financial institutions under 12b-1
plans. As mentioned previously, a
number of funds have entered into
agreements whereby fund shares are
made available for purchase by the
customers of a bank or other financial
institution. In many cases, these funds
pay these institutions for providing
“shareholder services.” Some funds
have paid for such services through a
12b-1 plan, apparently to address the
possibility that the payments may be
characterized as distribution
expenditures.*?® Proposed rule 12b-1(e)
would prohibit any fund that makes
payments that could be characterized as
distribution expenditures to banks and
other institutions from using the no-load
label or similar terminology if these
funds make these payments through a
12b-1 plan.200

If proposed paragraph (e) of the rule
12b-1 is adopted, use of the “no-load"
label or similar prohibited terminology
in statutory and omitting prospectuses
(i.e., prospectuses prepared in
accordance with rule 483 (17 CFR
230.482) under the Securities Act of 1933
(**Securities Act")) of funds that have
adopted 12b-1 plans would be subject to
liability under sections 12(2) and 17(a) of
the Securities Act (15 U.S.C. 771(2) and
77q(a), respectively). Under existing
interpretations of rule 156 under the
Securities Act (17 CFR 230.156), use of
such terminology in sales literature
would subject the persons using the
prohibited terminology to liability under
section 17(a) of the Securities Act and
section 10(b) of. and rule 10b-5 under,
the Securities Exchange Act of 1934 (15
U.S.C. 78j(b) and 17 CFR 240.10b-5,
respectively).?°?

198 See supra notes 126-128 and accompanying
text.

199 See supra note 126,

200 Ag noted previously, proposed paragraph
(c)(1)(i) would prevent the use of fund assets under
a 12b-1 plan to pay for non-distribution expenses
See supra notes 171-175 and accompanying tex!
Thus, a fund would not be able to pay through a
12b-1 plan any shareholder servicing costs that
canno! be characterized as distribution expenses
Whether or nof payments are for distribution would
be a question of fac! to be decided by fund~d:mtm’rs
in light of the surtounding circumstances. See suprd
nole 126.

201 The first sentence of rule 156(a), which
concerns investment company sales literature,
provides that

Under the federal sucurities laws, including

section 17{a).of the Securities Act of 1933 (15 U-""C'd
Continus
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2. Applicability of Rule 12b-1 to the
Separate Series of a Series Fund

Paragraph (h)(1) of the proposed
amendments to rule 12b-1 would define,
for purposes of the rule, the term
“registered open-end management
investment company” to include a
separate series of such a company.
There are apparently has been some
confusion as to whether the separate
series of a series fund should be treated
as separate investment companies under
the rule.2°2 The amendments are
intended to make clear that each
individual series of a series fund should
be treated as a separate fund.202

Each individual series of a series fund
is, in effect, a separate investment
company. Separate series of a single
registrant typically have a wide variety
of investment objectives, and
shareholders of an individual series hold
interests only in that series' segregated
portfolio.2°* Moreover, the best

interests of the shareholders of one
series may or may not coincide with the
best interests of the shareholders of
another series. Consequently, treating
individual series as separate funds

under rule 12b-1 is the proper approach.
Under the proposed amendments,

each series could finance separately the
distribution of its shares by having

either a 12b-1 plan, a deferred or front-
end sales load, a combination of such
sales charges, or no sales charges at
all.2°s This flexibility would allow fund

77q(a)) and section 10(b) of the Securities Exchange
Act of 1934 (15 U.S.C. 78j(b)) and Rule 10b-5
thereunder (17 CFR Part 240), it is unlawful for any
person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce or
of the mails, to use sales literature which is
materially misleading in connection with the offer
or sale of securities issued by an investment
Company.
*°% The staff of the Division has, however, in the
contex! of reviewing registration statements and
amendments to registration statements filed by
series funds, taken the position that the shareholder
pproval requirements of rule 12b-1 require the
ipproval of a majority of the outstanding voting
securities of each series of a series fund, even
though the series fund as a whole may have only
one 12b-1 plan applicable to all series.
*** The Commission has, in other contexts,
treated lhg separate series of a series fund as
Separate investment companies for purposes of
applying various provigions of the Act. See, e.g.,
Investment Company Act Rel. No. 11676 (Mar. 10,
1961) (46 FR 17011, Mar. 17, 1981) (adopting rule
:{0&7 under the Act (17 CFR 270.17a-7)): Investment
mnux';‘nmy Act Rel. No. 14036 (July 13, 1984) (49 FR

X -"_luly‘ 20, 1984) (adopting rule 12d3-1 under the
Act (17 CFR 270,12d3-1),

5 104 Sop generally Investment Company Act Rel.
(‘; 7276 (Aug. 8, 1872) (37 FR 17384, Aug. 26, 1972)
24” Opling rule 18f-2 under the Act (17 CFR 270.18f-

fen Ly
# :'sisnvrlxes funds are often marketed to investors
ik gle fun(_i and sev.ell-al series may be likely to
5 8¢ jointly in advertising and other distribution
¥itles intended to market shares of all the series.
Use separate series would be treated as

directors to tailor distribution financing
arrangements to the needs of each
particular series and its shareholders.
Decisions as to whether to implement or
continue a 12b-1 plan would be made, of
course, by the directors in accordance
with the best interests of the individual
series and its shareholders.296

B. Proposed Amendments to Rule 17d-3

The Commission is also proposing to
amend rule 17d-3 under the Act. That
rule provides exemptive relief permitting
funds to enter into agreements with an
affiliated person, a principal
underwriter, or an affiliated person of
such a person or underwriter, whereby
the fund makes payments in connection
with the distribution of its shares (a
“joint distribution agreement").
Paragraph (b) of rule 17d-3 currently
prevents a fund relying on the rule from
entering into such an agreement if
another fund that is an affiliated person
of the first fund, or an affiliated person
of such a person (“affiliated fund"), is
also a party to the agreement. The
proposed amendments to rule 17d-3
would remove this restriction, subject to
specified conditions.

Proposed paragraphs 17d-3(b) would
require that, if a fund relying on rule
17d-3 enters into an agreement with one
or more affiliated funds (together,
“participating funds") to finance jointly
activities that are primarily intended to
result in the sale of shares issued by the
participating funds, four conditions must
be met. First, proposed paragraph (b)(1)
would require that each participating
fund must have in effect a 12b-1 plan,
adopted and continued in accordance
with that rule, that specifically allows

separate investment companies under the proposed
amendments to rule 12b-1, a question arises as to
the applicability of section 17(d) of the Act and rule
17d-1 thereunder to joint financing arrangements
between and among the separate series of a series
fund, The proposed amendments would not
distinguish between joint distribution financing
between separate funds that have a common
investment adviser and the separate series of a
series fund. Therefore, the proposed amendments to
rule 17d-3 would provide exemptive relief to allow
the individual series of a series fund to engage in
joint distribution financing to the same extent as is
permitted for separate investment companies. See
infra note 214 and accompanying text.

208 Ag noted above, even where section 17(d)
would not be applicable to joint financing
arrangements between separate funds, fund
directors may not be able to make the findings
required by rule 12b-1 if the methods of allocating
joint distribution expenses under the arrangement
would result in one fund's assets being used to
subsidize the distribution of another fund's shares.
See supra note 174. Proposed paragraph (c)(2) of
rule 12b-1 would address this problem by requiring
any joint distribution agreement to be entered into
and continued in accordance with rule 17d-3. Since
separate series would be treated as separate funds,
joint distribution agreements between series of the
same fund would also have to satisfy rule 17d-3.

such joint distribution financing.297
Second, proposed paragraph (b)(2)
would require that the joint distribution
agreement itself comply in all respects
with the provisions of rule 12b-1
concerning related agreements.2°8
Third, proposed paragraph (b)(3) would
require that the joint distribution
agreement specify both the distribution
activities or services to be financed and
the method or methods by which the
amount paid or payable under the
agreement are to be allocated.

The fourth requirement applicable to
joint distribution agreements, as set
forth in proposed paragraph 17d-3(b)(4),
would place additional responsibilities
on the directors of a participating fund,
particularly on those directors who are
not interested persons of any
participating fund and who have no
direct or indirect financial interest in the
operation of any participating fund’s
12b-1 plan or in a related agreement to
such a plan (the “17d-3 directors').20?
Specifically, a majority of the directors
of each participating fund, and a
majority of the fund's 17d-3 directors,
would have to conclude, in the exercise
of reasonable business judgment, in light
of their fiduciary duties under state law
and section 36 of the Act, and based
upon appropriate business estimates
and projections,2© that three conditions
exist: (i) The allocation methods
specified in the joint distribution
agreement are not likely to result in
payments by the fund being used to
subsidize the distribution expenses of
any other participating fund; (ii) the
agreement is reasonably likely to result
in the fund being able to finance
distribution activities or services at a

207 Under proposed paragraph (c)(2) of rule 12b-1,
sales or promotional services or activities provided
to a participating fund under a joint distribution
agreement entered into and continued in
accordance with the provisions of paragraph (b) of
rule 17d-3 would be considered to be services or
activities provided in connection with the
distribution of that fund's shares. Therefore, such
payments would be permitted under rule 12b-1, as
proposed to be amended. See supra note 174 and
accompanying text.

208 The joint distribution agreement would be
considered a related agreement under each
participating fund's 12b-1 plan. As such. it would
have to be reapproved on an annual basis by the
board of directors of each participating fund. If the
board of one fund terminates the agreement. such
termination would not necessarily affect the validity
of the agreement as to the other participating funds.

209 While the concept of the 17d-3 directors is
based on the disinterested director description of
rule 12b-1, the description would be modified to
address the additional conflicts of interest that may
exist where affiliated funds jointly finance the
distribution of their shares.

210 The standards applicable to these director
findings would be interpreted consistently with
those applicable to the director findings under
proposed paragraph 12b-1(b)(3).
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lower cost than would otherwise be
possible; and (iii) the fund's
participation in the agreement is not
likely to be on a basis that is different
from or less advantageous than that of
other participating funds. These director
findings are discussed in more detail
below.

1. Methods of Allocating Joint
Distribution Expenses

As stated above, each joint
distribution agreement entered into
under the proposed amendments to rule
17d-3 would be required to state
specifically the method or methods by
which the expenses incurred under the
agreement are to be allocated among the
participating funds. Additionally, when
deciding whether to adopt or continue
the joint distribution arrangement under
rule 12b-1, a majority of the fund's
directors and the 17d-3 directors would
have to conclude that the specified
methods of allocation are not likely to
result in the fund's assets being used to
subsidize the distribution of another
fund's shares.211

In order for a method of allocating
joint distribution expenses to be
considered unlikely to result in one
participating fund subsidizing the
distribution expenses of another, the
formula used to allocate costs among
participating funds must bear a rational
relationship to the benefits received by
each fund from the particular activities
or services financed.2'2 For example, if
a joint distribution agreement were to
provide for joint advertising of fund
shares, the costs of that advertising
could be allocated on the basis of the
resulting investor inquiries regarding
each fund, the resulting sales of the
shares of each fund, or by some other
method calculated to relate the costs
borne by a participating fund to the
approximate benefits received by that
fund from the advertising. If a joint
distribution agreement contemplates
that several types of services will be
provided, the agreement may have to
specify several allocation methods, each

tailored to a specific type of distribution
service or activity. Alternatively, the
agreement could provide one allocation

#11 Such subsidization would benefit the
investment adviser of the fund being subsidized and
would alsio raise problems under rule 12b-1. See
Supra note 142.

212 [t may not always be possible to determine
precisely the benefits to be derived by each
participating fund from a particular service or
activity. Therefore, the proposed amendments
would not require fund directors to find that no
possibility of subsidization exists, but would simply
require the directors to conclude that subsidization
is not likely, i.e,, that the method in question is
reasonably designed to avoid the use of one fund's
assets 10 subsidize another fund's expenses.

method to cover several types of
distribution expenses, such as allocation
based on the relative gross or net sales
of the shares of the participating funds
during a specified period of time. Of
course, the directors would have to
determine that such allocation method is
appropriate with respect to each type of
distribution expenses to be incurred.2!3

2. Cost of Distribution Services

In many cases, it could be beneficial
to funds to finance distribution jointly,
since such an arrangement could result
in cost savings due to economies of
scale. In other cases, however, joint
distribution arrangements are not likely
to result in cost savings to the
participating funds, or are likely to
result in higher costs. In these instances,
there would be a lack of benefits to
offset the potential conflicts of interest.
Therefore, the proposed amendments to
rule 17d-3 would require a majority of
fund directors and a majority of the
17d-3 directors to determine that the
joint distribution agreement is
reasonably likely to result in the fund
being able to finance distribution
services or activities at a lower cost
than would otherwise have been
possible.

3. Different or Less Advantageous
Participation

The proposed amendments to rule
17d-3 would also require fund directors
and the 17d-3 directors to conclude that
a fund's participation in a joint
distribution agreement is not likely to be
on a basis different from or less
advantageous than that of other
participating funds. This requirement is
derived from the standard contained in
section 17(d) of the Act, which
authorizes the Commission to prescribe
rules for the purpose of limiting or
preventing funds from participating in
joint arrangements with affiliated
persons or principal underwriters on a
basis different from or less
advantageous than other participants.
The requirement is also based on rule
17d-1(b) under the Act, which states

#13 Another method of allocating costs among
funds would be on the basis of the relative net asset
value of the funds involved. However, that method
would, in most cases, result in larger funds
subsidizing the distribution costs of smaller funds.
Therefore, that method and similar methods would
generally be inappropriate under the proposed
amendments to rule 17d-3. Those methods would
also present problems under rule 12b-1. See supra
note 142. The allocation formula that was discussed
in the Vanguard decision was based, in part, on
relative net asset value. However, that formula was
justifiable on the basis of certain intangible benefits
that resulted from a unique distribution
arrangement that was an integral part of the
internalization of fund management. See supra text
accompanying notes 132-138.

that, in passing upon applications under
section 17(d), the Commission will
consider, inter alia, the extent to which
a fund’s participation in a joint
enterprise, joint arrangement, or profit-
sharing plan is on a basis different from
or less advantageous than that of other
participants.

The Commission anticipates that, in
most cases, directors that have been
able to reach the conclusions required
by proposed rules 17d-3 (b}(4)(i) and
(b)(4)(ii) will have no problem reaching
the conclusion that the fund's
participation in a joint distribution
agreement is not likely to be on a basis
different from or less advantageous than
that of other participating funds.
However, given the high degree of
innovation that historically has been
present in the area of fund distribution,
this additional conclusion is intended to
give fund directors, particularly the
17d-3 directors, a separate basis on
which to consider a proposed joint
distribution agreement.

4. Treatment of Series Companies

Finally, the prosposed amendments to
rule 17d-3, like the proposed
amendments to rule 12b-1, would state
specifically that, for the purposes of the
rule, the term registered open-end
management investment company
includes a separate series of such a
company. As discussed above, the
proposed amendments to rule 12b-1
would treat the separate series of a
series fund as separate funds for the
purposes of distribution financing under
rule 12b-1.214 There is no reason not to
also treat these series as separate funds
under rule 17d-3. Therefore, under the
proposed amendments to rule 17d-3, the
separate series of a series fund could
enter into joint distribution agreements
with each other or with other affiliated
funds on the same terms and conditions
as other funds.

Cost/Benefit of Proposed Action

The Commission believes that the
proposed amendments to rules 12b-1
and 17d-3 under the Act would I
significantly improve the operation of
those rules. With respect to the
proposed amendments to rule 12b-1, the
amendments would clarify the role and
responsibilities of directors and other
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214 See supra notes 205-209 and accompanying
text.
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since the rules was originally adopted.
The proposed amendments would add
to the findings that must be made under
the rule and would also require funds to
monitor their financing activities so that
payment is made within the time
limitations set forth in the proposals.
However, it is anticipated that any
increased costs of compliance with
these provisions would be both minimal
and outweighed by the benefits of
increased investor awareness and
enhanced investor protection.

With respect to the proposed
amendments to rule 17d-3, the
amendments would remove a restriction
in the present rule and would permit
affiliated funds to finance jointly sales

¢ motional activities in connection
e sale of their shares without.
submitting individual applications for

exemptive relief. The amendments

wouid permit funds to take advantage of
operational efficiencies and realize
economies of scale due to joint

distribution financing. The additional
costs that would be entailed by
compliance with the proposed rule
conditions would be minimal and
outweighed by the cost savings that
would be realized.

The Commission requests comment on
the above assessment of the costs and
benefits associated with the proposed
amendments to rules 12b-1 and 17d-3.
Commenters should submit estimates of
any costs and benefits perceived,
logether with any supporting empirical
evidence available.

Summary of Initial Regulatory
Flexibility Act Analysis

The Commission has prepared an
Initial Regulatory Flexibility Act

Analysis (“Analysis”) in accordance
with 5 U.S.C. 603 regarding the proposed
amendments to rules 12b-1 and 17d-3
and to form N-1A. The Analysis

explains that the proposed amendments
"o rule 12b-1 would, among other things,
modify the circumstances under which
funds can adopt or continue distribution
Plans. The proposed amendments to rule
17d-3 would allow a fund, under certain
tonditions, to enter into joint

distribution agreements with one or
more funds that are affiliated with the
fund, with affiliated persons of the fund,
o with the fund's principal underwriter.
€ proposed amendment to form N-1A
:lould require an additional disclosure
f0 be made regarding the amount of a
l;nd 812b-1 fees. the Analysis states
Nt the proposed amendments are
tende'd to address the concerns that
Ve arisen under rules 12b-1 and 17d-
It also states that the proposed
mendments contain no reporting
Quirements. One of the proposed

amendments to rule 12b-1 would clarify
that the minutes of fund directors should
contain detailed information about their
decision to adopt or continue a 12b-1
plan and that such information should
be preserved. Because present rule 12b-
1 already contains a general
recordkeeping provision, the
Commission believes that the proposed
clarification will not significantly
increase the recordkeeping costs of
small funds with 12b-1 plans, The
proposed rule amendments would also
add several compliance requirements,
but the Commission anticipates that
only a few may have an impact on small
entities. Those requirements, however,
will cause little, if any, additianal
expenses for small entities. The
additional disclosure that would be
required by the propesed amendment to
form N-1A could be presented in either
a narrative, table or graph and the
additional burden on small entities will
be minimal. The Analysis notes that the
Commission has considered certain
significant alternatives, including
exempting small entities from a
proposed restriction of the ability of a
fund to use a 12b-1 plan to pay for
services or activities that were provided
more than one year prior to the date on
which payment or reimbursement is
made by the fund. The Analysis states,
however, that the Commission does not
believe that those alternatives are
consistent with the statute, legislative
intent, or the protection of investors. A
copy of this Analysis may be obtained
by contacting Rochelle G. Kauffman,
Esq., Mail Stop 5-2, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549.

List of Subjects

17 CFR Part 239

Reporting and recordkeeping
requirements, Securities,

17 CFR Parts 270 and 274

Investment companies, Reporting and
recordkeeping requirements, Securities.

Text of Proposed Amendments to Rules
and Forms

Chapter II, Title 17 of the Code of
Federal Regulations is proposed to be
amended as follows:

PARTS 239 AND 274—[AMENDED]

1. The authority citation for Part 239
continues to read, in part, as follows:

Authority: The Securities Act of 1933, 15
US.C.77a, et seq., * * *

2. The authorlt.y citation for Part 274
continues to read, in part, as follows:

Authority: The Investment Company Act of
1940, 15 U.S.C. 80-1. et seqg., * * *

3. By proposing to amend paragraph
(f) to Item 7 of Form N~1A described in
§§ 239.15A and 274.11A as follows:

§§ 239.15A and 274.11A [Amended]
* * - * -
Item?7, * * *

(f) if the Registrant directly or indirectly
pays distribution or other expenses pursuant
to a plan adopted under Rule 12b-1 under the
1940 Act (17 CFR 270.12-1) (i) a brief
description of the plan; (ii) a listing of the
principal types of activities for which
payments are or will be made; (iii} a
staiemen! of the amoun| of any unreimbursed
expeuses incusred in a previous plan year
and carried over 1o future plan years, in
terms of dollars and as a percentage of net
ts of the Fund on the last day of the
previous plan year; and (lv) and explanation
of whether or not, and if so, under what
circumstances, over the life of the investment,
based on current level of pavments and total
distribution charges imposed, including frent-
end sales loads, deferred sales loads,
payments under a 12b-1 plan, or a
combination of the above, a fund's
shareholder would pay more than the
maximum sales charge that could have been
imposed on fund shares at the time of
purchase under the Rules of Fair Practice
promulgated by the National Association of
Securities Dealers. If the Registrant
participates in any joint distribution activities
with another fund, or, if a series of the
Registrant participates in joint distribution
activities with other series, disclose, if
applicable, that a 12b-1 fee paid by one
series or fund may be used to finance
distribution of the shares of another series or
fund and the method (e.g., relative net asset
size, number of shareholder accounts) by
which distribution costs will be allocated.

PART 270—RULES AND

REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

1. The authority citation for Part 270 is
amended by adding the following
citations:

Authority: Secs. 38, 40, 54 Stat. 841, 842, 15
U.S.C. 80a-37, 80a-39; The Investment
Company Act of 1940, as amended, 15 U.S.C.
80a-1 et seq.; unless otherwise
noted. * * * Section 270.12b-1 also issued
under sec. 12(b) |15 U.S.C. 80a-

12(b)] * * * Section 270.17d-3 also issued
under sec. 17(d) [15 U.S.C. 80a-17(d}]

2. By revising § 270.12b-1 including
the section heading, as follows:

§ 270.12b~-1 Payment of asset-based sales
loads by registered open-end management
investment companies.

(a)(1) Except as provided in this
section, it shall be unlawful for any
registered open-end management
investment company (other than a
company complying with the provisions

as
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of section 10(d) of the Act (15 U.S.C.
80a-10(d))) to act as a distributor of
securities of which it is the issuer,
except through an underwriter.

(2) For purposes of this section, a
registered open-end management
investment company (“company’) will
be deemed to be acting as a distributor
of securities of which it is the issuer,
other than through an underwriter, if the
company pays an asset-based sales
load, as defined in paragraph (h)(2) of
this section.

(b) Adoption and Continuation of
Distribution Plans and Related
Agreements. A company may act as a
distributor of securities of which it is the
issuer, Provided That any asset-based
sales load paid by the company is paid
pursuant to a written plan describing all
material aspects of the proposed
financing of distribution (“plan") and
that all agreements with any person
relating to the implementation of the
plan (“related agreements”) are in
writing, and Provided further that:

(1) Such plan has been approved
initially and reapproved at least
annually by a vote of at least a majority
of the outstanding voting securities of
such company;

(2) Such plan, together with any
related agreements, has been approved
initially and reapproved at least
annually by a vote of the board of
directors of such company, and of the
directors who are not interested persons
of the company and have no direct or
indirect financial interest in the
operation of the plan or in any related
agreements, case in person at a meeting
called for the purpose of voting on the
plan or the agreements;

(3) Those directors of such company
who vote in favor of implementation or
continuation of the plan conclude, in the
exercise of reasonable business
judgment, in light of their fiduciary
duties under state law and sections
36(a) and (b) of the Act (15 U.S.C. 80a-35
(a) and (b)), and based upon appropriate
business estimates and projections, that

(i) There is a reasonable likelihood
that the plan (including any provision
thereof adopted in accordance with
paragraph (b) (5)) will benefit the
company, existing shareholders and
future shareholders, and

(i1) Given the surrounding
circumstances, the amounts payable
under the plan and related agreements
represent charges within the range of
what would have been negotiated at
arm's-length as payment for the specific
sales or promotional services and
activities to be financed under the plan
and related agreements;

(4) In considering whether to
implement or continue a plan, the

directors of such company shall have a
duty to

(i) Request and evaluate, and any
person who is a party to any related
agreement with the company shall have
a duty to furnish, such information,
including appropriate business
estimates and projections, as may be
reasonably necessary to an informed
determination of whether such plan
should be implemented or continued,

(ii) Consider and give appropriate
weight to all relevant factors,

(iti) Consider whether, given the level
of the asset-based sales load, the level
of any sales loads charged to the
company's shareholders, and all of the
surrounding circumstances,
shareholders have paid, or are
reasonably likely to pay, directly or
indirectly, more for sales or promotional
services or activities than the maximum
sales charge that could have been
imposed on company shares at the time
of purchase under the Rules of Fair
Practice promulgated by the National
Association of Securities Dealers
(*NASD Rules"). In addition, a company
must disclose in that part of the
company's prospectus that describes the
plan whether and under what
circumstances shareholders will pay
more than the maximum sales charge
that could have been imposed at the
time of purchase under the NASD Rules.

(iv) Ensure that minutes specifically
describing the factors, assumptions,
estimates and projections considered,
and the basis for any decision to adopt
or continue the plan, are made and
preserved in accordance with paragraph
(g) of this section;

Note.—For a discussion of factors which
may be relevant to a decision to implement or
continue a plan under this section, see
Investment Company Act Release Nos. 10862
(September 7, 1979), 11414 (October 28, 1980)
and 16431 (June 13, 1988).

(5) Any plan that permits payments to
be made to reimburse any person for
sales or promotional expenses incurred
prior to [the effective date of the
amendments to this section], but not
paid by the company because total
distribution expenses exceeded annual
payments under the company's plan,
must include provisions that are
designed, in light of the surrounding
circumstances, to eliminate the total
amount of such unreimbursed expenses
within a reasonable period of time;

(6) The selection and nomination of
those directors who are not interested
persons of the company are committed
to the discretion of such disinterested
directors;

(7) Such plan and any related
agreement provides, in substance, that it

shall continue in effect for a period of
more than one year only so long as such
continuance is specifically approved by
the company's directors and, in the case
of a plan, by at least a majority of the
outstanding voting securities of such
company, in the manner provided by
this paragraph;

(8) Such plan and any related
agreement provides, in substance, that
any person authorized to direct the
disposition of amounts paid or payable
by the company pursuant to the plan or
any related agreement shall provide to
the company's board of directors, and
the directors shall review, at least
quarterly, a written report of the
amounts so expended and the purposes
for which such expenditures were made;
and

(9) In considering whether to continue
a plan, the directors of such company
shall have a duty to review, at least
quarterly, whether amounts accrued to
the date of such review materially
exceed the amounts actually expended
for the fund to that date or such amounts
as may reasonably be expected to be
spent in the next quarter. In the event
the board of directors determines that
the amounts so accrued materially
exceed the expenditures made or to be
made, it shall take such action as it
deems appropriate to reduce the rate of
accrual under the plan.

(c) Use of Proceeds. (1) Each plan and
related agreement implemented or
continued in accordance with this
section shall provide that:

(i) Amounts paid or payable by the
company under the plan or agreement
may only be used to pay for, or
reimburse payment for, specific sales or
promotional services or activities,
identified in the plan, that have been or
will be provided in connection with the
distribution of company shares, and

(ii) No amounts paid or payable by the
company under the plan or agreement
may be used to pay for, or reimburse
payment for, sales or promotional :
services or activities that are provided
after [the effective date of the
amendments to this section] unless such
payment or reimbursement takes place
prior to the earliest of

(A) The last day of the one year
period commencing on the last day of
the calendar quarter during which the
specific service or activity was
performed, or :

(B) The last day of the one year period
commencing on the last day of the
calendar quarter during which payment
for the service or activity was made by 2
third party on behalf of the fund; and

(2) For the purposes of this paragraph,
sales or promotional services or
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activities provided to a participating
company under a joint distribution
agreement entered into and continued in
accordance with the provisions of
paragraph (b) of rule 17d-3 under the
Act (17 CFR 270.17d-3(b)) shall be
considered to be services or activities
provided in connection with the
distribution of the company’s shares.
(d) Amendment and Termination of
Distribution Plans and Related
Agreements. Each plan and related
agreement implemented or continued in
accordance with this section shall
provide, in substance:
(1) In the case of a plan,
(i) That it may not be amended to
increase materially the amount that may
be paid by the company without the
approval of at least a majority of the
outstanding voting securities of the
company and that all material
amendments must be approved in the
manner set forth in paragraph (b) of this
section for the implementation of a plan;
(i) That it may be terminated at any
time by a vote of a majority of the
members of the board of directors of the
company who are not interested persons
of the company and have no direct or
indirect financial interest in the
operation of the plan or in any related
agreements, or by a vote of a majority of
the outstanding voting securities of such
company, and
(iii) That, in the event the plan is
lerminated or otherwise discontinued,
either that
(A) No further payments will be made
by the company, or
(B) Further payments will be made by
the company only as specifically
described in the plan and only to the
extent that such payments would be
permitted under paragraph (c) of this
section; and

(2) In the case of a related agreement,
(i) That it may be terminated at any
lime, without payment of any penalty,
by a vote of a majority of the members
of the board of directors of such
company who are not interested persons

d

uch
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of the company and have no direct or
mdnreg financial interest in the

dgreement, or by vote of a majority of
the outstanding voting securities of such
ompany on not more than sixty days’
Titten notice to any other party to the
greement,

(if) For its automatic termination in
e event of an assignment, and
| (iii) That, in the event the agreement

$ terminated or otherwise discontinued,
ither that

(A) No further payments will be made
Y the company, or

(B) Further payments will be made by
¢ company only as specifically

described in the plan and agreement,
and only to the extent that such
payments would be permitted under
paragraph (c) of this section.

(e) Use of No-Load Terminology. A
company may implement or continue a
plan in accordance with this section
only if none of the persons described
herein hold the company out to the
public as “no-load" or use terminology
that, given the context and presentation,
is likely to convey to investors the
impression that the company does not
impose any charges for sales or
promotional expenses. This paragraph
shall apply with respect to the company,
any affiliated person of or principal
underwriter for the company, any
person who, directly or indirectly,
receives any amount paid as an asset-
based sales load, and anly affiliated
person of anly of the foregoing.

(f) Annual Payment Ceiling. Each plan
implemented or continued in accordance
with this section shall specify the
maximum amount that can be spent for
sales or promotional services or
activities annually under the plan,
expressed as a stated dollar amount or
as a percentage of the company’s
average total net assets during the year,
Provided, however, that such ceiling
must reasonably reflect the anticipated
level of distribution services to be
provided to the company on an annual
basis, based on appropriate business
estimates and projections.

(8) Recordkeeping Requirements. A
company must preserve copies of any
plan, related agreement, and report
made pursuant to this section, and any
information, estimates, projections, and
other material that serve as the basis
therefor, considered by the directors
under this section, for a period of not
less than six years from the date of such
plan, related agreement or report, the
first two years in an easily accessible
place.

(h) Definitions. For the purposes of
this section,

(1) The term “registered open-end
management investment company”
includes a separate series of such a
company;

(2) The term “asset-based sales load”
means any direct or indirect financing
by a company of sales or promotional
services or activities in connection with
the distribution of its shares. -

3. By revising § 270.17d-3 as follows:

§ 270.17d-3 Exemption relating to certain
joint enterprigses or arrangements
concerning payment for distribution of
shares of a registed open-end management
Investment company.

An affiliated person of, or principal
underwriter for, a registered open-end

management investment company
(“company”) and an affiliated person of
such a person or principal underwriter
shall be exempt from section 17(d) of the
Act (15 U.S.C. 80a-17(d)) and rule 17d-1
thereunder (17 CFR 270.17d-1) to the
extent necessary to permit any such
person or principal underwriter to enter
into a written agreement with such
company whereby the company will
make payments in connection with the
distribution of its shares, Provided That:

(a) The agreement is implemented and
continued by the company in
accordance with the provisions of rule
12b-1 under the Act (17 CFR 270.12b-1);

(b) If the company enters into an
agreement with one or more other open-
end management investment companies
there are affiliated persons of such
persons, or affiliated persons of the
company's principal underwriter,
whereby the company and such other
companies (together, “participating
companies”) will jointly finance
activities or services that are primarily
intended to result in the sale of shares
issued by the participating companies (a
"“joint distribution agreement"):

(1) Each company that is a party to
the joint distribution agreement shall
have in effect a written distribution
plan, adopted and continued in
accordance with rule 12b-1 under the
Act, that specifically permits such joint
distribution financing;

(2) The joint distribution agreement
shall comply in all respects with the
provisions of rule 12b-1 concerning
related agreements;

(3) The joint distribution agreement
shall specify the sales or promotional
services or activities to be provided or
procured and the method or methods by
which the amounts paid or payable
under the agreement are to be allocated
among the participating companies; and

(4) Whenever a company adopts or
continues a joint distribution agreement
under rule 12b-1, a majority of the
directors of such company, and a
majority of the directors of such
company who are not interested persons
of any participating company and have
no direct or indirect financial interest in
the operation of the distribution plan of
any participating company or in any
agreements related to the operation of
such a plan shall conclude, in the
exercise of reasonable business
judgment, in light of their fiduciary
duties under state law and sections 36
(a) and (b) of the Act, and based upon
appropriate business estimates and
projections:

(i) That the method or methods by
which the amounts paid or payable
under the joint distribution agreement
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are to be allocated among the
participating companies are not likely to
result in payments by the company
being used to subsidize the distribution
expenses of any other participating
company;

(ii) That the joint distribution
agreement is reasonably likely to result
in the company being able to finance
sales or promotional services or
activities at a lower cost than would be
otherwise possible; and

(iii) That the company’s participation
in the joint distribution agreement is not
likely to be on a basis different from or
less advantageous than that of other
participating companies.

(c) For the purposes of this section,
the term "“registered open-end
management investment company”
includes a separate series of such a
company.

By the Commission.

Jonathan G. Katz,
Secretary.
June 13, 1988.

[FR Doc. 88-13839 Filed 6-20-88; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF LABOR
Mine Safety and Health Administration
30 CFRCh. |

Hazard Communication

AGENCY: Mine Safety and Health
Administration [MSHA), Labor.
ACTION: Advance notice of proposed
rulemaking; extension of comment
period.

SUMMARY: The Mine Safety and Health
Administration (MSHA) is extending the
period for public comment on its
advance notice of proposed rulemaking
for hazard communication in 30 CFR
Ch. L

DATES: Written comments on the
advance notice of proposed rulemaking
for hazard communication should be
received on or before July 31, 1988.
ADDRESSES: Comments should be sent
to the Mine Safety and Health
Administration, Office of Standards,
Regulations and Variances, Room 631,
4015 Wilson Boulevard, Arlington,
Virginia 22203.

FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Director, Office of
Standards, Regulations and Variances,
MSHA, phone (703) 235-1910.
SUPPLEMENTARY INFORMATION: On
March 30, 1988, MSHA published an
advance notice of proposed rulemaking
(53 FR 10258) which would require

employers to establish hazard
communication programs to transmit
information on the hazards of chemicals
to their employees by means of labels
on containers, material safety data
sheets and training programs.

On May 27, 1988, (53 FR 19314) MSHA
extended the comment period to June 30,
1988 in response to requests from the
public, Due to further requests from the
public, MSHA is extending the comment
period to July 31, 1988. All interested
parties are encouraged to submit
comments on or prior to that date.

Date: June 15, 1988.
Patricia W, Silvey,

Director, Office of Standards, Regulations
and Variances.

|[FR Doc. 88-13930 Filed 6-20-88; 8:45 am|
BILLING CODE 4510-43-M

30 CFR Part 20

Electric Mine Lamps Other Than
Standard Cap Lamps

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Proposed rule; extension of
comment period.

suMMARY: The Mine Safety and Health
Administration (MSHA) is extending the
period for public comment regarding the
Agency's proposed rule for the testing
and approval of electric mine lamps,
other than standard cap lamps, used in
underground mines in 30 CFR Part 20.
This extension is in response to requests
from the mining community.

DATE: Written comments on the
proposed rule for electric mine lamps
other than standard cap lamps must be
received on or before July 15, 1988.
ADDRESS: Send comments to the Office
of Standards, Regulations, and
Variances; MSHA; Room 631; Ballston
Tower No. 3; 4015 Wilson Boulevard;
Arlington, Virginia 22203.

FOR FURTHER INFORMATION CONTACT:
Patricia Silvey, Director, Office of
Standards, Regulations, and Variances,
MSHA, phone (703) 235-1910.
SUPPLEMENTARY INFORMATION: On April
13, 1988, MSHA published in the Federal
Register (53 FR 12250), a proposed rule
to revise existing standards for
investigation and approval of mine
lamps that will meet the design,
construction and test requirements set
forth in Part 20 of Title 30 of the Code of
Federal Regulations. Due to requests
from the public, MSHA is existing the
comment period for the proposed rule to
July 15, 1488. All interested parties are
encouraged to submit comments prior to
that date.

ACTIC

Date: June 15, 1988. icomn

Patricia W. Silvey,
Director, Office of Standards, Regulations

SUMM

and Variances. Ad{ni
[FR Doc. 88-13927 Filed 6-20-88; 8:45 am| perios
BILLING CODE 4510-43-M ABen:
evic
auton
30 CFR Parts 75.and 77 t‘f}'r‘
Certified and Qualified Persons i q::
AGENCY: Mine Safety and Health DATE:
Administration, Labor. propo:
ACTION: Proposed rule; extension of Ry
comment period. ly 1¢
DDRE
SUMMARY: The Mine Safety and Health [pf Sta:
Administration (MSHA) is extending the Wariar
period for public comment regarding the Fower
Agency's proposed rules for the rling
procedures concerning temporary OR FL
qualification and certification of persons Bqirici
who work at coal mines in 30 CFR Parts Eiands
75 and 77. This extension is in response Rycpa
to requests from the mining community. P
DATES: Written comments on the 3, 1981
proposed rule for certified and qualified Registe
persons must be received on or before BVise
July 15, 1988. obile
ADDRESSES: Send comments to the baders
Office of Standards, Regulations, and hen o
Variances; MSHA; Room 631; Ballston  J§d sur
Tower No. 3; 4015 Wilson Boulevard: val mi
Arlington, Virginia 22203. :‘:l’l’:jf!
FOR FURTHER INFORMATION CONTACT: Deral(:
Patricia Silvey, Director, Office of om the
Standards, Regulations, and Variances, §,
MSHA, phone (703) 235-1910. ly 15,
SUPPLEMENTARY INFORMATION: On April fncoura
13, 1988, MSHA published in the Federal fat dat
Register (53 FR 12252), a proposed rule  §Date: |
to revise existing standards for hatricia \
temporary qualification or certification g, =
of persons at underground and surface B v,
coal mines. Due to requests from the R Doc.
public, MSHA is extending the comment & .
period for the proposed rule to July 15,
1988. All interested parties are —
encouraged to submit comments prior (0 A
that date. R
Date: June 15, 1988. ice o
Patricia W. Silvey, d Enfq
Director, Office of Standards, Regulations :
and Variances. CFR
[FR Doc. 88-13928 Filed 6-20-88; 8:45 am] blic ¢,
BILLING CODE 4510-43-M Pporty;
Opose
30 CFR Part 77 e
E“CV: |
Mobile Equipment; Automatic Warning Fecqp,,
Devices terior,
ON: F

AGENCY: Mine Safety and Health
Administration, Labor.
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AcTiON: Proposed rule; extension of
comment period,

sumMARY: The Mine Safety and Health
dministration (MSHA) is extending the
seriod for public comment regarding the
Agency's proposed rule requiring
devices on mobile equipment to
utomatically sound an audible warning
hen the equipment is operated in
everse (backup alarms) in 30 CFR Part
7. This extension. is in response to
equests from the mining community.

pATE: Written comments on the
proposed rule for automatic warning
fevices must be received on or before
uly 15, 1988.

ppRESS: Send comments to the Office
i Standards, Regulations, and
Variances; MSHA; Room 631; Baliston
lower No.3; 4015 Wilson Boulevard;
rlington, Virginia 22203.

OR FURTHER INFORMATION CONTACT:
Patricia Silvey, Director, Office of
blandards, Regulations, and Variances,
{SHA, phone (703) 235-1910.

PPLEMENTARY INFORMATION: On April
35,1988, MSHA published in the Federal
Register (53 FR 12253) a proposed rule to
evise existing standards for requiring
fobile equipment, such as front-end
paders, forklifts, tractors, and graders,
hen operated at surface coal mines
nd surface work areas of underground

al mines, to be equipped with an
utomatic warning device which gives
naudible alarm when the equipment is
perated in reverse. Due to requests

om the public, MSHA is extending the
mment period for the proposed rule to

ly 15, 1988. All interested parties are
ncouraged to submit comments prior to

at date,

Date: June 15, 1988,
alricia W, Silvey,

(7eclor, Office of Standards, Regulations
id Variances.
R Doc. 88-13929 Filed 6-20-88; 8:45 am]
NG CODE 4510-43-M

ns

PARTMENT OF THE INTERIOR

ice of Surface Mining Reclamation
4 Enforcement

OCFR Part 917

Ublic Comment Period and

PPortunity for Public Hearing on

‘Posed Amendment to the Kentucky
anent Regulatory Program

FNCY: Office of Surface Mining

tzlr?(r:;ahon and Enforcement (OSMRE),

ON: Proposed rule.

1ing

SUMMARY: OSMRE has received a
proposed amendment and is announcing
procedures for public comment period
and for a public hearing on the
substantive adequacy of a program
amendment submitted by the
Commonwealth of Kentucky as
modification to the Kentucky permanent
program [hereinafter referred to as the
Kentucky program] under the Surface
mining Control and Reclamation Act of
1977 (SMCRA).

The amendment proposes to establish
as part of the Kentucky Revised Statutes
(KRS) the provisions of six bills enacted
by the 1988 Kentucky General
Assembly. House Bill 657 revises the
bond release procedures, and removes
ambigious language in regard to
permitting and bonding. House bill 673
deletes the requirement for a
transportation plan in a surface mining
permit. House Bill 709 deletes the term
“penal” from the description of a bond
and includes a provision requiring that
when a bond is forfeited the entire
amount of the bond be forfeited. Senate
Bill 258 limits the bonded liability of
operators in the case of actions by third
parties beyond their control. Senate Bill
338 expands the bond pool and changes
the criteria for admittance to the bond
pool program. Senate Bill 377 makes the
Commonwealth the sole authority for
the regulation of surface mining in
Kentucky.

This notice sets forth the times and
location that the Kentucky program and
the proposed amendment is available
for public inspection, the comment
period during which interested persons
may submit written comments on the
proposed amendment, and the
procedures that will be followed
regarding the public hearing.

DATES: Written comments relating to
Kentucky's proposed modification of its
program not received on or before 4:00
p.m. on July 21, 1988, will not necessarily
be considered in the decision process. A
public hearing on the adequacy of the
amendment will be held upon request at
10:00 a.m. on July 18, 1988 at the location
shown below under “ADDRESSES".
Any person interested in making an oral
or written presentation at the public
hearing should contact Mr. W. Hord
Tipton at the Lexington Field Office by
the close of business on or before July 6,
1988. If no one has contacted Mr. Tipton
to express an interest in participating in
the hearing by that date, the hearing will
not be held. If only one person has
contacted Mr. Tipton, a public meeting
may be held in place of the hearing. If
possible, a notice of the meeting will be
posted in advance at the locations listed
under “ADDRESSES".

ADDRESSES: Written comments and -
requests for a hearing should be mailed
or hand-delivered to; W. Hord Tipton,
Director, Lexington Field Office, Office
of Surface Mining Reclamation and
Enforcement, 340 Legion Drive, Suite 28,
Lexington, Kentucky 40504. Copies of
the proposed amendment, the Kentucky
program, the Administrative Record on
the Kentucky program and a listing of
any scheduled public meetings and all
written comments received in response
to this notice will be available for
review at the OSMRE Lexington Field
Office and the Offices of the Department
for Surface Mining Reclamation and
Enforcement listed below, Monday
through Friday, 9:00 a.m. to 4:00 p.m.,
excluding holidays. Each requester may
receive, free of charge, one copy of the
proposed amendment by contacting the
OSMRE LEXINGTON Field Office.

Office of Surface Mining Reclamation
and Enforcement, Lexington Field
Office, 340 Legion Drive, Suite 28,
Lexington, Kentucky 40504,
Telephone: (606) 233-7327.

Office of Surface Mining Reclamation
and Enforcement, Administrative
Record Office, Room 5315 A, 1100 “L"
Street, NW., Washington, DC 20240,
Telephone: (202) 343-5492.

Office of Surface Mining Reclamation
and Enforcement, Eastern Field
Operations, Ten Parkway Center,
Pittsburgh, Pennsylvania 15220,
Telephone: (412) 937-2828.

Office of Surface Mining Reclamation
and Enforcement, No. 2 Hudson
Hollow Complex, Frankfort, Kentucky
40601, Telephone: (502) 564-6940.

If a public hearing is held, its location
will be: The Harley Hotel, 2134 North
Broadway, Lexington, Kentucky 40505.

FOR FURTHER INFORMATION CONTACT:

Mr. W. Hord Tipton, Director,
Lexington Field Office, Office of Surface
Mining Reclamation and Enforcement,
340 Legion Drive, Site 28, Lexington,
Kentucky 40504; Telephone: (606) 233-
7327.

SUPPLEMENTARY INFORMATION:
I. Background

On December 30, 1981, Kentucky
resubmitted its proposed regulatory
program to OSMRE. On April 13, 1982,
following a review of the proposed
program as outlined in 30 CFR Part 732,
the Secretary approved the program
subject to the correction of 12 minor
deficiencies. The approval was effective
upon publication of the notice of
conditional approval in the May 18,
1982, Federal Register (47 FR 21404
21435).
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Information pertinent to the general
background, revisions, modifications,
and amendments to the proposed
program submission, as well as the
Secretary’s findings, the disposition of
comments and a detailed explanation of
the conditions approval of the Kentucky
program can be found in the May 18,
1982, Federal Register notice.
Subsequent action concerning the
conditions of approval and program
amendments are identified in 30 CFR
917.11, 917.15, 917.16 and 917.17.

II. Submission of Amendment

By letter dated April 21, 1988,
{Administrative Record No. KY-800)
Kentucky submitted a proposed
amendment to OSMRE pursuant to 30
CFR 732.17. The amendment proposes to
establish as a part of the Kentucky
revised statutes (KAR) the provisions of
six bills passed by the 1988 Kentucky
General Assembly. The provisions of
these bills are summarized as follows:

1. House Bill 657

House Bill 657 modifies sections of
KRS 350.060, KRS 350.093, KRS 350.130,
and KRS 350.131. It eliminates the
special permitting provisions for interim
permits and operations of two acres or
less and clears up ambiguous language.
The bill revises the requirement for
ownership and control information to be
supplied by an applicant for a surface
coal mining permit and requires the
permittee to submit updated information
as changes in ownership and control
occur. The bill also revises bonding,
bond release, and bond forfeiture
procedures. The bonding modifications
include changes to the public notice
procedures for bond release and
provides that the Cabinet may not
continue to hold bond solely for failure
to pay penalties or fines. The bill gives
bonding companies and financial
institutions the right to perform
measures necessary to secure bond
release if they can demonstrate their
ability to do so, and will do so ina
timely fashion. The requirement for a
surety bond is changed by deleting the
word “penal,” from the bond
description, and a requirement is added
that when a forfeiture occurs the total
bond amount will be forfeited for that
permit area or increment. The bill
authorizes the return of excess funds
from forfeited reclamation bonds to the
party from whom they were collected
and deletes from KRS 350.060 the
permitting requirement for a
transportation plan.

2. House Bill 673

House Bill 673 shifts the requirement
for a lransportation plan from a

permitting requirement to a requirement
for a license issued by the Department
for Mines and Minerals under authority
of KRS 351.175. H.B. 673 removes the
requirement for submission of a
transportation plan with a surface coal
mining permit application by amending
KRS 350.060.

3. House Bill 709

House Bill 709 amends KRS 350.060 by
deleting “penal” from the description of
a bond. It adds a provision to KRS
350.151 requiring that, in the event of
forfeiture, the Cabinet shall forfeit the
entire amount of the bond posted for the
permit area or increment. The bill
amends KRS 350.064 by substituting the
term “reclamation bond" for “bond”.

4. Senate Bill 258

A new section of KRS 350.093 is
created to limit the bonded liability of a
permitte in the case of actions by third
parties beyond the control of the
permittee and for which of the permittee
is not responsible under the permit.

5. Senate Bill 338

Senate Bill 338 modifies sections of
KRS Chapter 350 relating to Kentucky's
alternative bonding program. The bill
modifies the criteria for membership in
the bond pool and modifies bond pool
administrative procedures.

6. Senate Bill 377

Senate Bill 377 amends KRS 350.020
pertaining to findings relative to surface
coal mining. The bill makes it clear that
government responsibility for regulating
surface mining rests with the State
government rather that with local
governments.

III. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17, OSMRE is now seeking
comment on whether the amendments
proposed by Kentucky satisfies the
requirements of 30 CFR 732.18 for the
approval of State program amendments.
If the amendments are deemed
adequate, they will become part of the
Kentucky program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rule making, and include
explanations in support of the
commenter's recommendations.
Comments received after the time
indicated under “"DATES" or at
locations other than the Lexington Field
Office, Lexington, Kentucky, will not
necessarily be considered in the final
rule making or included in the
Administrative Record.

Public Hearing

Persons wishing to comment at the
public hearing should contact the persos
listed under "FOR FURTHER
INFORMATION CONTACT" by the
close of business on July 6, 1988. If no § imp
one requests an opportunity to commenlf§ wou
at a public hearing, the hearing will not
be held.

Filing of a written statement at the
time of the hearing is requested as it wi
greatly assist the transcriber.
Submission of a written statement in
advance of the hearing will allow
OSMRE officials to prepare adequate
responses and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been hear
Persons in the audience who have not
been scheduled to comment and who
wish to do so will be heard following
those scheduled. The hearing will end

and persons present in the audience
who wish to comment have been heard

1f only one person requests an
opportunity to comment at a hearing, a J 0EPA
public meeting, rather than a public
hearing, may be held. A summary of thg
meeting will be included in the
Administrative Record.

Public Meeting

the OSMRE, Lexington Field Office
listed under “ADDRESSES" by
contacting the person listed under "FOfgi

FURTHER INFORMATION o

posted in advance in the Administrativ@iéarify

_Record. A written summary of each

public meeting will be made a part of
the Administrative Record.

IV. Procedural Determinations

1. Compliance with the National
Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA,
U.S.C. 1292(d), no environmental impadgssj
statement need be prepared on this ul
making,.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act

On August 28, 1981, the Office of
Management and Budget (OMB) gran'@
OSMRE an exemption from sections 3
7, ard 8 of Executive Order 12291 for
actions directly related to approval of
conditional approval of State reg.ulalo
programs. Therefore, this action 18
exempt from preparation of a Regula'd
Impact Analysis and regulatory revie®
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by OMB. The Department of the Interior
has determined that this rule would not
have a significant economic effect on a

o substantial number of small entities
under the Regulatory Flexibility Act (5
US.C. 601 et seq.), This rule would not
impose any new requirement; rather, it
would ensure that existing requirements
gstablished by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act
This rule does not contain information
wllection requirements which require

approval by the Office of Management
and Budget under 44 U.S.C. 3507,

List of Subjects in 30 CFR Part 917

Coal mining, Intergovernmental
relations, Surface mining and
Underground mining.

Date: May 26, 1988.

Alfred E. Whitehouse,

Proposed Amendments to the Bank
Secrecy Act Regulations Relating to
Domestic Currency Transactions

Cy: Departmental Offices,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: Two amendments are being

proposal would amend 31 CFR 103.27 to
larify that a person conducting
‘urrency transactions for another person

-t of JPust report on the Currency Transaction

eport (Form 4789) the name of the
Person on whose behalf the transaction
a8 conducted. The second proposal
ould add a definition of “structuring”
0 the anti-structuring provision of 31
¥R 103.53, which prohibits a person
mstructuring or assisting in
frl{cluring. or attempting to structure or
SSist in structuring, any transaction

ATE: Comments due August 22, 1988.
r’I’R.Ess: Send comments to Amy
& 'dnick, Director, Office of Financial
orcement, Office of the Assistant
fetetary (Enforcement), Department of
¢ Treasury, Room 4320, 1500
; ;\aania Avenue NW., Washington,

i '" FURTHER INFORMATION CONTACT:
thleen A. Scott, Attorney Advisor,

Office of the Assistant General Counsel
(Enforcement), (202) 566-9947.

SUPPLEMENTARY INFORMATION: The
Bank Secrecy Act, Pub. L. No. 91-508
(codified at 12 U.S.C. 1829b, 12 U.S.C.
1951 et seq., and 31 U.S.C. 5311-5324),
authorizes the Secretary of the Treasury
to require financial institutions to keep
records and file reports that the
Secretary determines have a high degree
of usefulness in criminal, tax, or
regulatory matters. Pursuant to 31 U.S.C.
5313 and the regulations thereunder,
financial institutions are required to file
Currency Transaction Reports with
Treasury on transactions in currency in
excess of $10,000 “'by, through or to such
financial institutions.” 31 CFR 103.22(a).

The first amendment proposed would
clarify what is meant by the phrase in 31
CFR 103.27 that a financial institution
shall verify the identification of “any
person or entity for whose or which
account" a transaction reportable under
§ 103.22 is to be effected. (Emphasis
added). Two recent cases have held that
the Bank Secrecy Act regulations and
the Currency Transaction Report do not
require that the name of the person for
whom the transaction is being carried
out be disclosed by the person
conducting the transaction. In United
States v. Murphy, 809 F.2d 1427 (9th Cir.
1987), the court held that the Currency
Transaction Report (Form 4789) did not
impose a clear duty to disclose the
identity of persons who give currency to
others to conduct currency transactions
for them. The case involved money
launderers who established an offshore
corporation in order to conceal the true
source of funds given to them by
undercover Internal Revenue Service
agents posing as money launderers. The
currency was deposited in a bank
account in the name of this entity and
the launderers listed it in Part II of Form
4789, which calls for the "Individual or
organization for whom this transaction
was completed." The Ninth Circuit
sustained the dismissal of the
indictment, which had charged
concealment of the true source and
ownership of the money from the
Treasury Department, finding that the
form and regulations did not require that
the money launderers report the person
for whom the transaction was made.
Instead the form and regulations refer to
any person or entity for whose
“account” such transaction is done. The
money launderers listed the shell
organization as the account for which
the transaction was effected, a plausible
interpretation of the regulations
according to the court. Therefore, the
court held that the money launderers did
not violate the Bank Secrecy Act by

failing to identify the persons who were
the source of the funds.

In United States v. Gimbel, 632
F.Supp. 713 (E.D. Wis. 1984), the District
Court held that neither the Bank Secrecy
Act regulations nor Form 4789 required a
lawyer depositing funds into his firm's
trust account to discuss the name of the
clients who gave him the funds to
deposit. While the Court acknowledged
that the statute, 31 U.S.C. 5313, stated, in
part, that A participant acting for
another person shall make the report as
the agent or baile of the person and
identify the person for whom the
transaction is being made,” it noted that
the Act is enforced only through the
promulgation of regulations and that no
comparable regulation had been issued.
It also noted that the Form 4789 did not
“require the person conducting the
transaction or the individual or
organization for whom the transaction
was completed to state whether this
person is acting as an agent or bailee for
the true owner of the currency
involved."” 632 F. Supp. at 722. The Court
stated that the exclusion was not “mere
oversight™ on the part of Treasury,
noting that the Customs Form 4790, the
Currency and Monetary Instrument
Transportation Report, does specifically
ask whether the person is acting as an
agent, attorney or in capacity of another.
632 F. Supp. at 723. The Court found that
Treasury could have required agents
and bailees to identify the person for
whom transaction was being conducted,
if the person is someone other than the
signatory to the account through which
the transaction was being made. It did
not and if Treasury intended that such a
requirement be implied from the present
regulations and form, the Court said,
then the requirement was vague as
applied to defendant Gimbel. As a
result, the indictment was dismissed
against the lawyer, the Court holding
that the plain language of the
regulations and the Form 4789 did not
give the lawyer sufficient notice that he
was to report the names of the clients
who supplied him with funds for deposit
into the firm's trust account.

Treasury's use of the term “account”
in the phrase ““for whose or which
account" in 31 CFR 103.27 is intended to
be synonymous with “on behalf of."
When a different use of the word
“account” is intended—that is, use of
the word to identify a customer
relationship with a financial
institution—that meaning is made clear
in the particular regulation. See, e.g., 31
CFR 103.11(n), 103.24, 103.34(b)(10), and
103.35(a)(1). Treasury's use of the word
“account” in the phrase “for whose or
which account" refers to obtaining the
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identity of the person on whose behalf
the transaction is performed, as required
by the Bank Secrecy Act itself, 31 U.S.C.
5313. Section 5313 states that "a
participant acting for another person
shall make the report as agent or bailee
of the person and identify the person for
whom the transaction is being made."
Indeed, the court in the Murphy case
acknowledged that “account” could
mean “on whose behalf,” (809 F.2d at
1430), but dismissed the indictment
because if found equal validity in the
interpretation of “account” in the
financial sense of the term.

Therefore, in light of the Murphy and
Gimbel cases, in order to clarify any
lingering ambiguity in § 103.27, Treasury
is proposing to change the phrase "for
whose or which account” to “on whose
behalf."” This will make clear that the
financial institution must obtain the
identity and other required information
of the person who is the beneficial
owner of the account. This clarification
also will be made on the Form 4789 at a
later date.

The second proposal deals with the
“anti-structuring” provision, 31 U.S.C.
5324, which prohibits any person from
structuring or assisting in structuring, or
attempting to structure or assist in
structuring, transactions “for the
purpose of evading” the currency
transaction reporting requirements. The
“anti-structuring” provision was added
by the Money Laundering Control Act,
Subtitle H of the Anti-Drug Abuse Act of
1986, Pub. L. 99-570 (October 27, 1986). It
also prohibits a person, for the same
purpose, from causing or attempting to
cause a financial institution to fail to file
a Form 4789 or to file a report that
contains a material omission or
misstatement of fact. The "“anti-
structuring” requirement was aimed at
drug traffickers and other money
launderers who routinely conduct
transactions under the $10,000 reporting
threshold of § 103.22 in order to conceal
currency transactions from Federal law
enforcement authorities.

The enactment of section 5324
clarified that all currency transaction
structuring schemes designed to evade
the reporting requirements, regardless of
whether the $10,000 threshold is met at a
single financial institution on a single
day, are unlawful. See. H.R. Rep. No.
746, 99th Cong., 2d Sess. 18-20 (1986); S.
Rep. No. 433, 99th Cong., 2d Sess, 21-22
(1986). For example, in one structuring
scenario, a person is given currency
over $10,000, with instructions to
“launder" the money. This person then
goes to several banks or other financial
institutions, and conducts currency
transactions in amounts less than

$10,000, alone or in conjunction with
others, over one or more days, in order
to get rid of the currency and at the
same time avoid any reporting
requirements. In a revision of the Bank
Secrecy Act regulations last year,
section 5324 was incorporated into the
regulations at 31 CFR 103.53. See 52 FR
11436, April 8, 1987.

Since the structuring provision was
enacted, there has been some concern
by financial institutions that neither the
statute itself nor the regulation gives a
formal definition of “structure” or
“structuring.” In order to deal with these
concerns, Treasury is proposing a
definition of “structure” or “structuring”
for inclusion in the Bank Secrecy Act
regulations. The definition was devised
in consultation with the Internal
Revenue Service Criminal Investigation
Division and the Justice Department.
The definition provides that a person
structures a transaction if: (1) acting
alone, or in conjunction with, or on
behalf of, other persons; (2) he conducts,
attempts to conduct or assists in
conducting; (3) one or more transactions
in currency; (4) in any amount; (5) at one
or more financial institutions; (6) on one
or more days; (7) in any manner; (8) for
the purpose of evading the reporting
requirements of 31 CFR 103.22. The
phrase "in any manner” is defined to
include, but is not limited to, all schemes
involving the breaking down of sums of
currency larger than $10,000 into smaller
sums including sums at or below
$10,000, or through the conducting of a
series of related currency transactions
at or below $10,000 at one financial
institution or multiple financial
institutions on one or more days. The
definition also states that “[t}he
transaction or transactions need not
exceed the $10,000 reperting threshold at
any single financial institution on any
single day in order to constitute
structuring within the meaning of this
definition.” This makes it clear that
structuring is not limited to multiple
transactions done on the same day at a
single financial institution.

Submission of Comments

Treasury requests comments from all
interested persons concerning the
proposed amendments. All comments
received before the closing date will be
carefully considered. No oral comments
will be accepted unless reduced to
writing. Comments received after the
closing date and too late for
consideration will be treated as possible
suggestions for future action. The
Treasury Department will not recognize
any materials or comments, including
the name of any person submitting
comments, as confidential. Any material

not intended to be disclosed to the
public should not be included in
comments. All comments submitted wil)
be available for public inspection during}j 4
the hours that the Treasuty Library is
open to the public. The Treasury Library §
is located in Room 5030, 1500
Pennsylvania Avenue NW., Washington,
DC 20220. Appointments must be made
to view the comments. Persons wishing
to view the comments submitted should
contact the Office of Financial
Enforcement at the number listed above,

Executive Order 12291

This proposed rule, if adopted as a
final rule, is not a major rule for
purposes of Executive Order 12291. It is
not anticipated to have an annual effec
on the economy of $100 million or more. §
It will not result in a major increase in

industries, Federal, state, or local
government agencies, or geographic
regions. It will not have any significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or foreign markets. A

not required.
Regulatory Flexibility Act

It is hereby certified under section
605(b) of the Regulatory Flexibility Act,
5 U.S.C. 601, et seq., that this proposed Jtran
rule, if adopted as a final rule, will not
have a significant ecoinomic impact ong
substantial number of small entities.

Drafting Information

The principal author of this documen!
‘is the Office of the Assistant General
Counsel (Enforcement). However,
personnel from other offices participale@
in its development.

List of Subjects in 31 CFR Part 103

Authority delegations (Government
agencies), Banks and banking, Curren
Foreign banking, Investigations, Law
Enforcement, Reporting and
recordkeeping requirements, Taxes.

Proposed Amendment

For the reasons set forth above, 31
CFR Part 103 is proposed to be amend#
as set forth below:

PART 103—FINANCIAL

RECORDKEEPING AND REPORTING g¢pa
OF CURRENCY AND FOREIGN Oce
TRANSACTIONS GEN¢

1. The authority citation for Part 103
would continue to read as follows:
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Authority: Pub. L. 91-508, Title 1, 84 Stat.
1114 (12 U.S.C. 1829b and 1951-1959); and the
Currency and Foreign Transactions Reporting
Act, Pub. L. 91-508, Title II, 84 Stat. 1118, as
amended (31 U.S.C. 5311-5324).

§103.27 [Amended]

2.1t is proposed to amend the first
'} sentence of § 103.27 by removing “for
whose or which account” and adding in
its place “on whose behalf”.

3.1t is proposed to amend § 103.11 by
redesignating paragraphs (n), (o), (p), ()
and (r) as (o), (p). (q), (r) and (s)
respectively, and by adding a new
paragraph [n) to read as follows:

§103.11 Meaning of terms.
. * . - -

(n) Structure (structuring). For
purposes of § 103.53, a person structures
atransaction if that person, acting
alone, or in conjunction with, or on
behalf of, other persons, conducts or
attempts to conduct one or more
transactions in currency, in any amount,
at one or more financial institutions, on
one or more days, in any manner, for the
purpose of evading the reporting
requirements under § 103.22 of this part.
“In any manner" includes, but is not
limited to, the breaking down of a single
sum of currency exceeding $10,000 into
smaller sums, including sums at or
below $10,000, or the conduct of a
Iransaction, or series of currency
ransactions, including transactions at
orbelow $10,000. The transaction or
iransactions need not exceed the $10,000
reporting threshold at any single
inancial institution on any single day in
order to constitute structuring within the
imeaning of this definition.

p * - * *

103.53 [Amended]

4.1tis proposed to amend § 103.53 by
fdding “(as that term is defined in
38103.11(n) of this part)" after the word
Structure” in paragraph (c).

Dated: May 18, 1988.

tancis A, Keating, II,

issistant Secretary (Enforcement).

FR Doc. 88-13895 Filed 6-20-88; 8:45 am]|

HLUING CODE 4810-25-M

ent
Ten
AW

PEPARTMENT OF THE INTERIOR
“@ilice of Hearings and Appeals

Vepartment Hearings and Appeals
OCedures

CTION: Proposed rule.

summaRy: This office proposes to make
two amendments to its regulations
concerning the probate of the estates of
Indians who died possessed of property
in Indian trust or restricted status. The
first proposed amendment would clarify
the kinds of evidence acceptable to
estalish death. The second proposed
amendment would broaden the present
regulation providing alternate devisees
or legatees when an individual named in
an Indian will predeceases the testator.
DATE: Comments must be received on or
before July 21, 1988.

ADDRESS: Comments may be mailed to
Parlen McKenna, Chief Administrative
Law Judge, Office of Hearings and
Appeals, U.S. Department of the Interior,
4015 Wilson Boulevard, Arlington,
Virginia 22203.

FOR FURTHER INFORMATION CONTACT:
Parlen McKenna, Chief Administrative
Law Judge, Office of Hearings and
Appeals, Telephone: (703) 235-3800 (not
toll free).

SUPPLEMENTARY INFORMATION: Existing
Departmental regulations address proof
of death and provide for alternate
devisees and legatees in some instances
in which the individual named in an
Indian will predeceases the testator.
Through working with these regulations,
it has been determined that they each
need amendment.

When an Indian owning property in
Indian trust or restricted status dies, 43
CFR 4.210(b)(1) presently requires the
Bureau of Indian Affairs to provide this
office’s Administrative Law Judge
(Indian Probate) with “[a] copy of the
death certificate or its equivalent."”
Problems have arisen when the Bureau
has relied on an oral report of person’s
death and has not obtained any official
evidence of death. It has happened that
the Department has proceeded to
probate an individual's estate, only to
find that an oral report of death was
erroneous. In order to prevent such
possibilities, this office has determined
it is necessary to clarify what evidence
of death other than a death certificate is
sufficient to show death.

The Departent's present anti-lapse
regulations found in 43 CFR 4.261, apply
only when a named devisee or legatee,
who predeceases the testator, is a
member of the testator's immediate
family. This provision is more restrictive
than most state anti-lapse provisions.
The proposed amendment would
broaden the anti-lapse regulation to
cover any lineal descendant of the
testator's grandparents, thus including
collateral relatives such as aunts,
uncles, and close cousins.

The Department of the Interior has
determined that these proposed

amendments are not major rules under
E.O. 12291 and certifies that they will
not have a significant economic effect
on a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This determination is
based on the fact that the proposed
amendments concern only details
regarding Departmental probate of the
trust or restricted estates of deceased
Indians.

Paperwork Reduction Act

The proposed amendments do not
contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3501 et seq.

The Department of the Interior has
determined that the amendments do not
constitute major Federal actions
significantly affecting the quality of the
human environment under the National
Environmental Policy Act of 1969, as
amended (42 U.S.C. 4321-4347).

Accordingly, 43 CFR Part 4, Subpart D,
is proposed to be amended as shown
below.

These rules were written by Paul T.
Baird, Director, Office of Hearings and
Appeals.

List of Subjects in 43 CFR Part 4

Administrative practice and
procedure, Indians—lands.

Date: June 6, 1988.
Paul T. Baird,
Director.

43 CFR Part 4, Subpart D, is proposed
to be amended as follows:

PART 4—[{AMENDED]

1. The authority citation for Part 4,
Subpart D, continues to read as follows:

Authority: Secs. 1, 2, 36 Stat. 855, as
amended, 856, as amended, sec. 1, 38 Stat.
586, 42 Stat. 1185, as amended, secs. 1, 2, 56
Stat. 1021, 1022; R.S. 463, 465; 5 U.S.C. 301; 25
U.S.C. secs. 2, 9, 372, 373, 374, 373a, 373b.

2. Section 4.210(b)(1) is proposed to be
revised to read as follows:

§4.210 Commencement of probate.

- . * . .

(b] * & &

(1) A copy of the death certificate if
one exists; if there is no death certificate
then another form of official written
evidence of the death such as a burial or
transportation of remains permit,
coroner's report, or church registration
of death. Secondary forms of evidence
of death such as an affidavit from
someone with personal knowledge
concerning the fact of death or an
obituary notice from a newspaper may




23292

Federal Register / Vol. 53, No. 119 / Tuesday, June 21, 1988 / Proposed Rules

be used only in the absence of any
official proof or evidence of death.

- * - * *

3. Section 4.261 is proposed to be
revised to read as follows:

§4.261 Anti-lapse provisions.

When an Indian testator devises or
bequeaths trust property to any of his
grandparents or to the lineal descendant
of a grandparent, and the devisee or
legatee dies before the testator leaving
lineal descendants, such descendents
shall take the right, title, or interest so
given by the will per stirpes.
Relationship by adoption shall be
equivalent to relationship by blood.

[FR Doc. 88-13902 Filed 6-20-88; 8:45 am|
BILLING CODE 4310-79-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 625

Summer Flounder Fishery; Availability
of Fishery Management Plan and
Request for Comments

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce,

ACTION: Notice of availability of a
fishery management plan and request
for comments. !

SUMMARY: NOAA issues this notice that
the Mid-Atlantic Fishery Management
Council (Council), in cooperation with
the New England and South Atlantic
Fishery Management Councils, has
submitted the Fishery Management Plan
for the Summer Flounder Fishery (FMP)
for review by the Secretary of
Commerce (Secretary). Comments are
invited from the public on the FMP and
other documents made available, which
may be obtained from the address
below,

DATE: Comments will be accepted until
August 15, 1988.

ADDRESSES: Send comments to Richard
Roe, Regional Director, National Marine
Fisheries Service, Northeast Regional
Office, 14 Elm Street, Gloucester, MA
01930-3799. Mark the outside of the
envelope “Comments on Summer
Flounder Plan".

Copies of the FMP and supporting
documents are available from John C.
Bryson, Executive Director, Mid-Atlantic
Fishery Management Council, Federal
Building, Room 2115, 300 South New
Street, Dover, DE 19901-6790.

FOR FURTHER INFORMATION CONTACT:
Jack Terrill, Resource Policy Analyst,
617-281-3600, ext. 252,

SUPPLEMENTARY INFORMATION: This
FMP was prepared under the provisions
of the Magnuson Fishery Conservation
and Management Act. Upon receiving
the FMP the Secretary must immediately
publish a notice of its availability for
public review and comment; he will
consider public comments in
determining whether to approve the
FMP.

The FMP proposes: Minimum size
limits for summer flounder and parts
thereof, prohibition of retention of
summer flounder by foreign fishermen,
annual permitting of commercial and
for-hire recreational (charter and party)
vessels, support of more conservative
minimum size and mesh size regulations
of the States, and establishment of a
mechanism to increase minimum size
limits if scientific evidence warrants.

Regulations proposed by the Council
and based on this FMP are scheduled to
be published within 15 days.

(16 U.S.C. 1801 et seq.)

Dated: June 16, 1988.
Richard H. Schaefer,
Director of Office of Fisheries Conservation
and Management, National Marine Fisheries
Service.
[FR Doc. 88-13954 Filed 6-16-88; 5:10 pm|
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Notices

Federal Register
Vol. 53, No. 119

Tuesday, June 21, 1988

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE
Forest Service

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

[(ES-030-08-4133-09; ES-00157-015)]

Environmental Impact Statement; Mark
Twain National Forest, Carter, Oregon
and Shannon Counties, MO

AGENCY: Forest Service, Department of
Agriculture and Bureau of Land
Management (BLM), Department of the
Interior.

AcTion: Change in final environmental
impact statement availability date.

SUMMARY: This notice revises the Final
Environmental Impact Statement
availability date for the Environmental
Impact Statement, Hardrock Mineral
Leasing, Mark Twain National Forest,

Carter, Oregon, and Shannon Counties,
Missouri.

DATES: The Final Environmental Impact
Statement will be available in

November 1988, as opposed to the July
1988 date published in the December 31,
1987, Federal Register.

Date: June 7, 1088.
Leon E. Kridelbaugh,
Forest Supervisor, USDA-Forest Service,
Mork Twain National Forest.

Date: June 9, 1988.
Bert Rodgers,
District Manager, Milwaukee District Office,
Bureau of Land Management.
[FR Doc. 83-13966 Filed 6-20-88; 8:45 am)
BILLING CODE 4310-GJ-M

—

orest Service

:laf:k Diamond Mine Project, Angeles
ational Forest, Los Angeles County,
ck; Public Meeting and Extension of
Omment Period for the Draft
Vironmental Impact Statement

The Department of Agriculture, Forest

Service has extended the comment
period for the Draft Environmental
Impact Statement to July 31, 1988. An
additional public meeting will be held
July 11, 1988 at 7 P.M. at Sulphur Springs
School, 16628 West Lost Canyon Road,
Canyon Country, California.

Other stipulations of the Notice of
Availability of the Draft Environmental
Impact Statement published in the
Federal Register on April 20, 1988
remain in effect.

Date: June 15, 1988.
Gary E. Sayer,
Fire and Watershed Management Officer.
[FR Doc. 88-13912 Filed 6-20-88; 8:45 am|]
BILLING CODE 3410-11-M

Routt National Forest, Proposed Rock
Creek/Muddy Creek Reservoir, Routt
and Grand Counties, Colorado;
Revised Notice of Intent to Prepare
and Environmental Impact Statement

The U.S. Department of Agriculture,
Forest Service will prepare a
Supplemental Draft Environmental
Impact Statement (EIS) for a proposal
from the Colorado River Water
Conservation District (CRWCD) to
construct and operate a reservoir on
Rock Creek, located on the Yampa
Ranger District of the Routt National
Forest, with an alternative site on
Muddy Creek, located on private lands
and Public lands administered by the
Kremmling Resource Area of the Craig
District of the Bureau of Land
Managment.

The original Notice of Intent appear in
Federal Register, Volume 50, Number
143 on July 25, 1985 on Page 30287. A
Draft EIS (Agency Number: 02-11-87-02)
was prepared and filed with the
Environmental Protection Agency. The
Notice of Availability of the Draft
Environmental Impact State (DEIS)
appeared in the Federal Register,
Volume 52, Number 175, on September 4,
1987, on page 33638.

A Supplemental DEIS will be
prepared, pursuant to the provisions of
40 CFR 1502.9(c) for the following
reasons:

(1) Subsequent to filing the DEIS, the
CRWCD requested that an alternative
be considered increasing the size of the
Muddy Creek Reservoir from 47,000 acre
feet to 60,000 acre feet.

(2) The USDI Bureau of Land
Management, a Cooperating Agency in

the preparation of the Draft EIS, will
assume the role of Joint Lead Agency in
the subsequent preparation of the
Supplemental EIS and Final EIS.

(3) The Preferred Alternative, which
did not appear in the Draft EIS will
appear in the Supplemental Draft EIS.

(4) The permitting of the Rock Creek
Alternative would require an
amendment to the Routt National Forest
Land and Resource Management Plan
(Forest Plan) pursuant to 36 CFR
219.10(f). Notice is hereby given of the
intent to amend to the Routt Forest Plan
if this alternative is selected. The
proposed amendment to the Routt Forest
Plan would change approximately 163
acres of semi-primitive nonmotorized
recreation, 953 acres of wildlife habitat,
and 2,545 acres of riparian emphasis
Management Areas to a rural and
roaded natural recreation emphasis
Management Area to accommodate
recreation use at the Rock Creek
Reservoir, should this reservoir be
constructed. Additionally, this
amendment would change the adopted
visual quality objective for this area
from partial retention to modification.

(5) The permitting of the Muddy Creek
Alternative would require an
amendment to the Kremmling Resource
Area Management Plan (RMP) pursuant
43 CFR 1610.5-5. The proposed
amendment to the Kremmling Resource
Management Plan would change
approximately 1,740 acres to livestock
grazing, 30 acres of wildlife habitat, and
1.1 miles of water quality management
priorities to the recreation management
priority category to accommodate
recreational use at the Muddy Creek
Reservoir, should this reservoir be
constructed. Approximately 1,080 acres
of Visual Resource Management (VRM)
Class II and 400 acres of VRM Class 1II
would be changed to VRM Class IV. The
amendment would also change the
visual management decision in the
approved Resource Management Plan to
make it consistent with current policy,
The public is invited to comment on the
planning criteria to be used in

determining if the Kremmling Resource
Management Plan should be ameaded.
The preliminary criteria to be used
included:

A. Section 501 of the Federal Land
Policy and Management Act provides
that rights-of-way of reservoir use may
be issued for public lands when the
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affected lands are found suitable for
such use.

B. 43 CFR 1610.3-2 provides that
amendments to Resource Management
Plans shall be consistent with the plans,
programs, and policies of other affected
Federal, State, and local agencies to the
extent that Federal laws allow.

C. Public lands will be considered
suitable for reservoir use if the adverse
impacts to existing uses and resources
can be found to be less than the positive
impacts expected to occur.

This document will be prepared and
reviewed by an interdisciplinary team
which includes specialists in the fields
of soil science, hydrology, civil
engineering, range science, wildlife,
visual resource management, recreation
management, economics, and other
disciplines. The USDI Bureau of
Reclamation and Fish and Wildlife
Service, the U.S. Army Corp. of
Engineers, and the Colorado Division of
Wildlife are cooperating agencies in the
preparation of this EIS.

Gary E. Cargill, Regional Forester,
Rocky Mountain Region, USDA Forest
Service is the responsible official for
authorizing easements on National
Forest System Lands.

Jerry E. Schmidt, Forest Supervisor,
Routt National Forest, USDA Forest
Service, is the responsible official for
amending the Routt Forest Plan.

Neil F. Morck, Colorado State
Director, USDI Bureau of Land
Management is the responsible official
for amending the Kremmling Area RMP.
William Pulford, District Manager, USDI
Bureau of Land Management, Craig
District Office is the responsible official
for authorizing rights-of-way on Public
Lands within the Bureau of Land
Management, Craig District.

The Supplemental DEIS is expected to
be completed in August of 1988 and
ready for public review. The Final EIS is
scheduled to be completed by January of
1969.

FOR FURTHER INFORMATION COTACT:
Dave Harr, Bureau of Land
Management, Kremmling Resource
Area, P.O. Box 68, Kremmling, Colorado
80459, (303) 724-3437, or Ray George,
Forest Service, Routt National Forest,
Yampa Ranger District, P.O. Box 7,
Yampa, CO 80484, (303) 6386—4516.

Date: June 15, 1988.
Jerry E. Schmidt,
Forest Supervisor.
[FR Doc. 88-13897 Filed 6-20-88; 8:45 am|
BILLING CODE 3401-11-M

Gospel-Hump Multipurpose Resource
Development Plan; Nezperce National
Forest, Idaho County, ID, Completion

The Gospel Hump Multipurpose
Resource Development Plan has been
completed as required by the
Endangered American Wilderness Act
of 1978, Pub. L. 95-237. This plan was
developed in compliance with the
National Forest Management Act of 1976
and is an integral part of the Land and
Resource Management Plan for the
Nezperce National Forest in Idaho. The
Record of Decision for the Land and
Resource Management Plan for the
Nezperce National Forest was signed on
October 8, 1987. The Gospel-Hump
Multipurpose Resource Development
Area is identified in Chapter IV and the
management direction, standards, and
guidelines for the area can be found in
Chapter II and Chapter III. Copies of the
Land and Resource Management Plan
for the Nezperce National Forest can be
obtained from the Forest Supervisor,
Nezperce National Forest, Route 2, Box
475, Grangeville, Idaho 83530.

Date: June 10, 1988.
John M. Hughes,
Deputy Regional Forester.

[FR Doc. 88-13890 Filed 6-20-88; 8:45 am|
BILLING CODE 3410-11-M

National Agricultural Statistics Service
Catfish and Trout Surveys

Notice of a July survey of commercial
catfish and trout producers was
published in the Federal Register on
Monday, March 14, 1988, at 53 FR 8241.
Based upon comments from the notice,
survey dates, States, and publication
dates of the results have been revised as
follows:

The survey of commercial catfish
producers continues to be in July but
States now included are: Alabama,
Arkansas, California, Florida, Georgia,
Idaho, Illinois, Indiana, Kansas,
Kentucky, Louisiana, Mississippi,
Missouri, North Carolina, Oklahoma,
South Carolina, Tennessee, and Texas.
States added are Idaho and Illinois.

The survey of commercial trout
producers is changed from July to
September. States involved will be
California, Colorado, Georgia, Idaho,
Indiana, Michigan, Missouri, New York,
North Carolina, Oregon, Pennsylvania,
Tennessee, Utah, Virginia, Washington,
and Wisconsin.

The results of the surveys will be

published by the Agricultural Statistics

Board in the following reports: Catfish

Production, on July 29, 1988, and Trout

Production, on September 30, 1988.
Dated: June 16, 1988.

Charles E, Caudill,

Administrator.

[FR Doc. 88-13960 Filed 6-20-88; 8:45 am|
BILLING CODE 3410-20-M

Hog Program Changes

Notice is hereby given that the
National Agricultural Statistics Service
will make the following change to the
hog estimating program effective
September 1988,

Estimates of U.S. totals for hogs and
pigs inventory by classes and pig crop
for the previous quarter will be added to
the March 1 and September 1 Hogs and
Pigs report. Previously, the March and
September reports contained only
estimates for the 10 major producing
States. The increase in survey coverage
is the result of a new nationwide survey
program which was begun in December
1986. .

The first of the additional estimates
will be published in the Hogs and Pigs
report which will be issued September
30, 1988.

Dated: June 16, 1988,
Charles E. Caudill,
Administrator.

[FR Doc. 88-13961 Filed 6-20-88; 8:45 am|
BILLING CODE 3410-20-M

DEPARTMENT OF COMMERCE

Bureau of Export Administration

iCase No. OEE-1-88]

Purchasing Pool Co.; Order Renewing
Temporary Denial of Export Privileges §;

In the matter of: Wilfried Lange,
individually and doing business as
Purchasing Pool Company, Grasslfinger Sir.
61, 8038 Grobenzell, West Germany,
Respondents.

The Office of Export Enforcement,  §
Bureau of Export Administration, United ;
States Department of Commerce R
(Department), pursuant to the provisions
of § 388.19 of the Export Administration
Regulations, 15 CFR Parts 368-399 (19%7)
(the Regulations), issued pursuant to the
Export Administration Act of 1979, a5 =
amended, 50 U.S.C. app. secs. 2401-2420 §
(1982 and Supp. I1I 1985)) (the Act), has
asked the Assistant Secretary for Expor
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Enforcement ! to renew an order
temporarily denying all United States
export privileges to Wilfried Lange,
individually and doing business as
pPurchasing Pool Company (hereinafter
collectively referred to as respondents).
The initial order was issued on April 20,
1988 (53 FR 15253, April 28, 1988).

In its renewal request dated May 27,
1988, the Department states that, as a
result of an ongoing investigation, it
continues to have reason to believe that,
on numerous occasions since the end of
1985, respondents have reexported,
without the required reexport
authorizations from the Department,
U.S.-origin computers, which are
controlled for reasons of national
security, from West Germany to Austria,
Yugoslavia and Hungary. The
Department is presently trying to obtain
documents that will further substantiate
its belief.

The Department also believes that, in
connection with the Department’s
investigation into respondents’ trade-
elated activities, respondents have
provided the Department with false and
isleading information. Specifically,
based on additional documentation the
Department has obtained since it made
s initial request, the Department has
eason to believe that respondents have
provided it with false invoices in an
ffort to hide the fact that they have
eexported certain controlled U.S.-origin
ommodities from West Germany

ithout the required reexport
authorizations.

The Department further states that its
nvestigation continues to give it reason
o_bglieve that a contract for two U.S.-
Prigin computers, which are controlled
or reasons of national security,

presently exists between respondents
ind a Czechoslovakian foreign trading
rm, that respondents intend to fulfill

€ contract in question and that they

re likely to do so without complying
ith the Regulations.

The Department states that, viewed as
whole, the above-described events
vncerning respondents’ past activities
tmonstrate that respondents are
volved in a scheme to obtain

ontrolled U.S.-origin commodities,
Ewiully or otherwise, take possession
fthem in West Germany and then
Fexport them, oftentimes to proscribed
éslinations, without obtaining the
“quired reexport authorizations.
teordingly, the Department believes

d

Y
i to
nd

ying
2ges §

Str.

1 o .
_2420 ‘ dIen accordance with Department Organization
has §' ;%l. dated March 23, 1988, the Assistant
sxport *Hary for Export Enforcement is now the

Partment official who issues temporary denial

¢13. Section 388.19 of the R ulations is bein;
ised Lo reflect this fact. e ;

that respondents’ activities show a clear
pattern of disregard for the Act and the
Regulations.

The Department continues to believe
that respondents’ past activities
establish that the violations of the Act
and the Regulations which they are
suspected of having committed and
which the Department is presently
investigating were deliberate and covert
and are likely to occur again unless
appropriate action is taken to reduce the
likelihood that respondents can continue
to acquire U.S.-origin goods either inside
or outside of the United States.

Furthermore, the Department
continues to believe that, in order to
reduce the likelihood that respondents
will continue to engage in activities
which are in violation of the Act and the
Regulations, a temporary denial order
naming Wilfried Lange and Purchasing
Pool Company is necessary to give
notice to companies in the United States
and abroad that they should cease
dealing with these parties in
transactions involving U.S.-origin goods.

Therefore, based on the showing
made by the Department and given that
respondents have not opposed the
Department’s request for renewal, I find
that an order temporarily denying
export privileges to the respondents is
necessary in the public interest to
prevent an imminent violation of the Act
and the Regulations and to give notice to
companies in the United States and
abroad to cease dealing with the
respondents in goods and technical data
subject to the Act and the Regulations in
order to reduce the substantial
likelihood that respondents will
continue to engage in activities which
are in violation of the Act and the
Regulations.

Accordingly, it is hereby ordered, 1.
All outstanding validated export
licenses in which either respondent
appears or participates, in any manner
or capacity, are hereby revoked and
shall be returned forthwith to the Office
of Export Licensing for cancellation.
Further, all of respondents’ privileges of
participating, in any manner or capacity,
in any special licensing procedure,
including, but not limited to, distribution
licenses, are hereby revoked.

II. Respondents Wilfried Lange and
Purchasing Pool Company, both with an
address at Grasslfinger Str. 61, 8038
Crobenzell, West Germany, their
successors or assignees, officers,
partners, representatives, agents, and
employees hereby are denied all
privileges of participating, directly or
indirectly, in any manner or capacity, in
any transaction involving commodities
or technical data exported or to be

exported from the United States, in
whole or in part, or that are otherwise
subject to the Regulations. Without
limiting the generality of the foregoing,
participation, either-in the United States
or abroad, shall include participation,
directly or indirectly, in any manner or
capacity: (a) As a party oras a
representative of a party to any export
license application submitted to the
Department, (b) in preparing or filing
with the Department any export license
application or reexport authorization, or
any document to be submitted
therewith, (c) in obtaining or using any
validated or general export license or
other export control document, (d) in
carrying on negotiations with respect to,
or in receiving, ordering, buying, selling,
delivering, storing, using, or disposing of,
in whole or in part, any commodities or
technical data exported from the United
States, or to be exported, and (e) in
financing, forwarding, transporting, or
other servicing of such commodities or
technical data. Such denial of export
privileges shall extend only to those
commodities and technical data which
are subject to the Act and the
Regulations.

III. After notice and opportunity for
comment, such denial of export
privileges may be made applicable to
any person, firm, corporation, or
business organization with which either
respondent is now or hereafter may be
related by affiliation, ownership,
control, position of responsibility, or
other connection in the conduct of trade
or related services.

IV. No person, firm, corporation,
partnership or other business
organization, whether in the United
States or elsewhere, without prior
disclosure to and specific authorization
from the Office of Export Licensing
shall, with respect to U.S.-origin
commodities and technical data, do any
of the following acts, directly or
indirectly, or carry on negotiations with
respect thereto, in any manner or
capacity, on behalf of or in any
association with either respondent or
any related party, or whereby either
respondent or any related party may
obtain any benefit therefrom or have
any interest or participation therein,
directly or indirectly: (a) Apply for,
obtain, transfer, or use any license,
Shipper’s Export Declaration, bill of
lading, or other export control document
relating to any export, reexport,
transshipment, or diversion of any
commodity or technical data exported in
whole or in part, or to be exported by,
to, or for either respondent or any
related party denied export privileges;
or (b) order, buy, receive, use, sell,
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deliver, store, dispose of, forward,
transport, finance, or otherwise service
or participate in any export, reexport,
transshipment, or diversion of any
commodity or technical data exported or
to be exported from the United States.

V. In accordance with the provisions
of § 388.19(e) of the Regulations, either
respondent may, at any time, appeal this
temporary denial order by filing with the
Office of Administrative Law Judges,
U.S. Department of Commerce, Room H-
6718, 14th Street and Constitution
Avenue NW., Washington, DC 20230, a
full written statement in support of the
appeal.

VI. This order shall remain in effect
for 60 days.

VIL In accordance with the provisions
of § 388.19(d) of the Regulations, the
Department may seek renewal of this
temporary denial order by filing a
written request not later than 20 days
before the expiration date. Either
respondent may oppose a request to
renew this temporary denial order by
filing a written submission with the
Assistant Secretary for Export
Enforcement, which must be received
not later than seven days before the
expiration date of this order. The
Regulations further provide that either
respondent may request a hearing
concerning this request.

A copy of this order shall be served
on each respondent and this order shall
be published in the Federal Register.

Effective Date: June 20, 1988.

G. Philip Hughes,

Assistant Secretary for Export Enforcement.
[FR Doc. 88-13955 Filed 6-20-88; 8:45 am]
BILLING CODE 3510-D7-M

International Trade Administration
[A-588-704]

Final Determination of Sales at Less
Than Fair Value; Brass Sheet and Strip
from Japan

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: We have determined that
brass sheet and strip from Japan are
being, or are likely to be, sold in the
United States at less than fair value. The
U.S. International Trade Commission
(ITC) will determine within 45 days of
publication of this notice, whether these
imports are materially injuring, or are
threatening material injury, to a United
States industry.

EFFECTIVE DATE: June 21, 1988,

FOR FURTHER INFORMATION: Contact
Michael ]. Ready or David J. Goldberger,
Office of Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 377-2613 or 377-4136.

SUPPLEMENTARY INFORMATION:
Final Determination

We have determined that brass sheet
and strip from Japan are being, or are
likely to be, sold in the United States at
less than fair value, as provided section
735 of the Tariff Act of 1930, as amended
(18 U.S.C. 1673b) (the Act). The
estimated weighted-average margins are
shown in the “Continuation of
Suspension of Liquidation"” section of
this notice.

Case History

Since our notice of an affirmative
preliminary determination (53 FR 2771,
February 1, 1988), the following events
have occurred:

On February 4 and February 8, 1988,
Nippon Mining Co. (NMC) and Sambo
Cooper Alloy, Co. Ltd. (Sambo),
respectively, requested a postponement
of the final determination until not later
than 135 days after the date of
publication of the preliminary
determination. On February 17, 1988, in
accordance with section 735(c)(2)(A) of
the Act, we postponed the final
determination until June 15, 1988 (53 FR
5207, February 22, 1988).

On December 24, 1987, petitioners
alleged that NMC's home market sales
were being made at prices below the
cost of production and requested that
we initiate an investigation of the
allegation. Given the timing of the filing
of the allegation, we were unable to
consider it for the preliminary
determination, Based on analysis of
home market prices and the information
submitted by petitioners in support of
their allegation, we initiated an
investigation of sales below cost of
production for NMC.

We issued a cost of production
questionnaire to NMC on January 25,
1988. On February 16, 1988 NMC
advised the Department it would not
respond to our cost of production
questionnaire.

Verification of the questionnaire
response submitted by Sambo was
conducted in Japan during March 1988.

On April 5, 19¢3, NMC advised us that
it would forgo verification of its U.S.
saks,

A public hearing was not requested.
Final comments were submitted by the
petitioners and Sambo.

Scope of Investigation

The products covered by this
investigation are brass sheet and strip,
other than leaded brass and tin brass
and strip, currently provided for under
the 7SUSA item numbers 612.3960,
613.3982, and 612.3986, and currently
classifiable under HS item numbers
7408.21.0050, 7409.21.0075, 7409.29.0050,
and 7409.29.0075.

The chemical compositions of the
products covered by the investigation
are currently those of the Copper
Development Association (C.D.A.) 200
series or the Unified Numbering System
(U.N.S.) C20000 series. Products whose
chemical compositions are covered by
other C.D.A. or U.N.S. series are not
covered by this investigation.

The physical dimensions of the
products covered by the investigation
are brass sheet and strip of solid
rectangular cross section greater than
0.006 inches (0.15 millimeters) but not
exceeding 0.188 inches (4.8 millimeters)
in finished thickness or gauge,
regardless of width. Coiled, wound on
reels (traverse wound) and cut-to-length
products are included.

Period of Investigation

As stated in our preliminary
determination, the period of
investigation is February 1, 1987 throy
July 31, 1987, except for Sambo, for
which we extended the period of

nited
gh cord

permitted by 19 CFR 353.38(a).
Such or Similar Comparisons

We have determined that all of the
brass sheet and strip covered by the

“investigation constitute the same class

or kind of merchandise and differences fgmbo
between types of brass are not

significant enough to warrant separalé
“such or similar” comparisons.

In order to select the most similar
products, we made comparisons of
merchandise based on grade (chgmlcal
composition), gauge, width, coating
(tinned or nontinned), temper, surface
finish, and packed form (coil, cut-to-
length or traverse-wound).

For merchandise where there were 108},
identical products with which to p
compare a product sold to the United
States, we made adjustments for
differences in the physical .
characteristics of the merchandise in
accordance with section 773(a)(4)(C] of
the Act.

Fair Value Comparisons

To determine whether sales of brass
sheet and strip from Japan to the Um;
States were made at less than fair v& t
we compared the United States pricé
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i

ihe foreign market value as specified
elow. Two companies, Mitsubishi
hindoh Co., Ltd. and Kobe Steel, Ltd.,
p, Jailed to respond to our questionnaire.
. fWhen a company fails to respond, we
.r  fhave determined, in accordance with
ection 776(b) of the Act, that it is
ppropriate for this final determination
o assign to that company the highest
50, fpargin among (1) the company-specific
arging in the petition, (2) the margin
or the respondent with the highest
n fpargin of all respondents that supplied
dequate and verified responses, or (3)
00 fhe margin calculated for NMC using
tem Petitioners’ constructed value
ise gnformation, as described below. We
by fave applied this methodology to the
ompanies in question.
As described above in the "“Case
istory" section, NMC did not respond
yn o our cost of production questionnaire.
ubsequently, NMC informed us that it
jould not permit verification of its U.S.
les response. Because of NMC's
ers) fetions, and in the absence of verified
formation, we used the best
formation available under section
.ngth 6(b) of the Act, as described below.

nited States Price

Because all sales were made directly
unrelated parties prior to importation
to the United States, we based the
nited States price on purchase price, in
cordance with section 772(b) of the

ol

86, asgMC

United States price is based on best
formation available as reflected by
he formation contained in NMC's
: sponses. We made deductions for
1ass 2O freight and marine insurance.

rough

nces fembo

" We calculated purchase price based
irate .lhe packed c. & £. or c.i.f. duty unpaid

ices to unrelated customers in the

z;r ited States. We made deductions
A | m purchase price, where appropriate,
mical B foreign inland freight, export
}fg kerage, ocean freight, and marine

ace Wsurance, in accordance with section
to- (d)(2) of the Act. We made an

ition to purcha i
ere D0k, | P se price for duty

ack (i.e., import duties which
e not collected by reason of the

ited Wportation of the merchandise to the
ited States) pursuant to section

2 (d]ll)(,B) of the Act.

e (l;l)]of ambo's credit expense calculation

) - -sales was inconsistent with
Partmental practice. We recalculated
y;' foqunse based on the number of

oM Invoice date to payment date.
S8 A

,l();:iteﬂ V‘;‘T’f(llcat]on. we confirmed that the

ir valodl, ih'sf}?pment date was the invoice

rice0f "1 was on or about the bill of

lading date for ocean shipment. (See
also our response to Comment 5.)

Foreign Market Value
NMC

Foreign market value is based on best
information available as reflected in
constructed value information submitted
by petitioners. We added the cost of
U.S. packing as contained in NMC's
response,

Sambo

In accordance with section 773(a) of
the Act, we calculated foreign market
value based on packed delivered prices
to unrelated customers in the home
market. We made deductions from the
home market price, where appropriate,
for inland freight. In order to adjust for
differences in packing between the U.S.
and home markets, we deducted the
home market packing cost from the
foreign market value and added U.S.
packing costs.

We made adjustments to the home
market price, where appropriate, for
differences in credit expenses, pursuant
to 19 CFR 353.15. We made further
adjustments to the home market price to
account for differences in the physical
characteristics of the merchandise in
accordance with section 773(a)(4)(C) of
the Act.

We calculated credit expenses based
on the number of days from shipment
date to payment date. (See also our
response to Comment 4.)

Sambo claimed a quantity surcharge
adjustment for certain home market
sales. We disallowed this claim because
it could not be verified.

Currency Conversion

We made currency conversions in
accordance with 19 CFR 353.56(a)(1). All
currency conversions were made at
rates certified by the Federal Reserve
Bank of New York.

Verification

As provided in section 776(a) of the
Act, we verified all information used in
reaching the final determination in this
investigation. We used standard
verification procedures including
examination of all relevant accounting
records and source documents.

Interested Party Comments
Comment 1

Petitioners contend that as “best
information otherwise available," the
Department should base its dumping
margin for NMC on constructed value
calculations submitted by petitioners for
foreign market value, and on NMC's
reported U.S. sales prices for U.S. price.

Petitioners reason that, as NMC failed to
respond to the Department’s cost of
production questionnaire, the
Department should assume that the
margins calculated in the petition
understate the actual extent of dumping
by NMC during the period of
investigation. Accordingly, sales at less
than fair value calculations should be
based on information submitted for the
record.

Petitioners also contend that if the
NMC rate using the constructed value
information is higher than the rates
alleged in the petition for the companies
which did not respond to our
questionnaire, the NMC rate should be
used for them as best information
available.

DOC Position

We have used the best information
available that reflects appropriate
adverse assumptions. As the
Department initiated a cost of
production investigation on NMC's sales
to the home market, petitioners’
constructed value information submitted
for the record as part of their below cost
sales allegation was used as “best
information otherwise available" for
foreign market value in light of NMC's
refusal to respond to our questionnaire.
For United States price, the Department
utilized NMC's questionnaire response.
The use of the response as best
information available, where
appropriate, is consistent with
Amorphous Silica Filament Fabric from
Japan (52 FR 28033, July 27, 1987).

Consistent with our approach of
making adverse assumptions for
nonresponding companies, we have
used the NMC rate as best information
available for Mitsubishi Shindoh Co.,
Ltd, and Kobe Steel, Ltd.

Comment 2

Petitioners contend that Sambo's
questionnaire responses have been
incomplete and inaccurate. They claim
that Sambo has been nonresponsive to
the Department's requests and that the
verification report identified numerous
errors and discrepancies. Accordingly,
petitioners believe the Department
should reject Sambo’s response and use
the best information otherwise available
in the final determination.

Sambo states that the Department's
verification confirmed that no
discrepancies existed for the vast
majority of information it submitted. The
errors discovered at verification were,
Sambo contends, minor and not
sufficient to invalidate or discredit the
response.
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DOC Position

We agree with the respondent. Sambo
responded to our information requests
and its response was properly verified
with no discrepancies serious enough to
warrant rejection of the entire response.

Comment 3

Petitioners allege that Sambo has
overstated its duty drawback claim by
not factoring in any scrap usage. They
contend that the statute allows a
reduction to U.S. price only for the
amount of import duties actually
imposed on merchandise used as input
to the exported product under
investigation. While Japanese law may
permit Sambo to claim a full duty
drawback as if all the input material
were imported virgin metal, petitioners
hold that U.S. law only allows for the
drawback to the extent the exempted
input is used in the finished product.
Therefore, Sambo's claim must be
adjusted to account for the use of
imported scrap, which is not dutiable
under Japanese law. In the absence of a
virgin to scrap materials ratio provided
by Sambo, petitioners advocate reducing
the duty drawback amount by a ratio
reflecting U.S. industry experience.,

Sambo contends that it properly
reported its duty drawback claim under
Japanese law, which allows for the
substitution of domestic goods
(including internally generated scrap)
for imported goods such as virgin metal.

DOC Position

We agree with the respondent. Sambo
demonstrated that its claim is in
conformity with Japanese law and
section 772(d)(1)(B) of the Act. Under the
principle of substitution, as discussed in
Acrylic Film, Strips and Sheets from
Taiwan (49 FR 10968, March 23, 1984)
and Sugar and Syrups from Canada (46
FR 27985, May 22, 1981), a company may
substitute foreign dutiable inputs for
domestic nondutiable inputs for
drawback purposes. We note also that
even under the petitioners' assumptions,
most of the scrap involved in brass
sheet and strip manufacture is generated
during the production process and, in
turn, most likely originated as imported
virgin metal. Any nondutiable imported
scrap used by Sambo would constitute a
small percentage of its total inputs, not
affecting Sambo's full drawback claim.

Comment 4

Petitioners challenge Sambo’s home
market credit claim on the basis that the
Department's verification showed that
Sambo's response contained the date
payment was due, rather than the date
Sambo actually received payment. Since

the Department cannot use its credit
formula to obtain the correct credit
expense, petitioners contend that
Sambo's home market credit claim
should be denied.

Sambo contends its home market
credit claim was reported using a
reasonable methodology, as allowed by
Department policy, and to calculate
actual payment for the thousands of
home market sales would constitute an
unreasonable burden to Sambo.

DOC Position

While the Department did not accept
Sambo's method of calculating credit
expenses for home market sales, we
were able to recalculate this amount
based on verified information. To
compute the number of days credit was
outstanding, we took the time between
date of shipment and the date of
payment reported by the respondent.

With respect to petitioners' concern,
we note that the date of payment
reported by Sambo would generally
reflect a shorter period of time that
credit was extended, and thus a lower
credit claim, than if Sambo had
calculated its credit claim based on the
actual days that payment was
outstanding.

Therefore, use of respondent’s date of
payment reflects a conservative
calculation of home market credit
expense.

Comment 5

Petitioners argue that the date of the
merchandise actually left the factory
should be used as shipment date for
calculating the credit adjustment on U.S.
sales, rather than the invoice date
reported by Sambo in its response.

Sambo states that the invoice date is
the only date which can represent a
single date of shipment, since an order is
produced over a period of time, shipped
in segments to a bonded warehouse
pending completion of an order, then
invoiced and shipped to the overseas
customer. Sambo contends it would be
unreasonable to calculate credit from
the date an initial shipment is made
pursuant to an order, as this
methodology would simply penalize
Sambo for storing merchandise at its
customs broker's off-site warehouse,
rather than on Sambo's own premises.

DOC Position

We agree with Sambo and used
invoice date as shipment date for
purposes of calculating credit. We
impute credit for the period that the
seller has neither possession of the
goods nor a claim for payment. In this
case, while the manufactured goods
have physically left Sambo's plant, the

_verification, we verified that the

broker merely acts as Sambo's &
contracted agent for warehousing and
arranging ocean shipment of the goods. §
Sambo maintains responsibility for the [ sh
goods and still has an obligation to sa
supply the buyer with the ordered ou
product. Should the goods be destroyed 5
prior to invoicing, Sambo has no claim | ™!
on the purchaser for payment and incurs JJ ©!
the cost of replacing the warehoused L,
goods. Under these circumstances, !
Sambo has maintained effective e
possession of the goods. Sambo's E,OL
invoice date generally corresponds to Sur
bill of lading date and is ususally the “I’
date the goods are removed from the f:v'
bonded warehouse and loaded into the S '
ship. It is from this point, that Sambo 2
has claim on the purchaser for payment. §00
See Steel Wire Rope from Korea (48 FR Ir
41615, 41617, September 16, 1983). hav
Comment 6 ]'23"
e
Petitioners argue that the Department fya;
should make a circumstance of sale Sam
adjustment te Sambo's U.S. sales for com
warehousing expenses incurred while g
U.S.-bound merchandise is stored in com!
bonded warehouses prior to shipment. Bnag
Since Sambo did not provide this cost  sales
information, petitioners contend thatan Brad,
amount based on U.S. industry 0
experience should be applied as best o
information available, Sai

Sambo states its warehousing
expenses are included as part of its
F.O.B. costs, reported as the brokerage
and handling charge, and therefore are
already deducted from U.S. price.

DOC Position
We agree with the respondent. At

brokerage and handling amount claimed
by Sambo included warehousing
expenses.

Comment 7

Petitioners content that Sambo's sales
of merchandise with special finishes
should be included in fair market value
comparisons to the extent that these
sales constitute the most similar
merchandise to U.S. products based on
grade, guage, width and packed form.

Sambo claims that in no instance does
a "less similar" product comparison
result because of a difference in surface
finish.

DOC Position ave e)
ith the petitioners’ i

We agree wi
methodology and agree with the Omme

respondent with its application in this
case. None of the special finish products
are more similar to the U.S. products :
than the regular mill finish products we
have selected for comparison.
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alue

Comment 8

Sambo argues that, in calculating
foreign market value, the Department
should exclude small quantity and retail
sales in the home market as being
outside the ordinary course of trade.
Sambo cites past Department practice
where comparisons have been limited to
comparable quantities and level of
trade.

Petitioners contend that these sales
are, in fact, part of Sambo's ordinary
course of trade and should be included.
Furthermore, petitioners allege that
Sambo’s claim for exclusion of retail
sales constitutes an attempt to claim a
level of trade adjustment for which
Sambo is not entitled.

DOC Position

In accordance with 19 CFR 353.19, we
have compared U.S. sales to home
market sales at the same commercial
level of trade. To the extent home
market retail sales were identified by
Sambo, we have excluded them from
comparison. We have not excluded
Sambo's small quantity sales to its usual
commercial customers as these sales are
made at the same level of trade as U.S.
salss and are in the ordinary course of
trade.

Comment 9

Sambo argues that in calculating
reign market value, the Department
should exclude home market sales made
by Sambo in cases where the
merchandise was actually manufactured
Y an unrelated company.

Petitioners claim that Sambo has not
stablished that the outside producer
erformed all manufacturing steps
lated to these sales. As Sambo may
ave performed part of the production
rocess, the Department should
elermine that these sales were entirely
roduced by the unrelated vendor
efore excluding them.

0C Position

We verified that Sambo did not
roduce this merchandise. As foreign
arkgt value is determined by the price
{ which such or similar merchandise is
old (19 CFR 353.4(a)), and “'such or
imilar merchandise” is defined as,

ong other things, goods produced "by
re.sar{le person as the merchandise
hnch is the subject of the investigation”
Pection 771(16)(B)(i) of the Act), we

Ve excluded these sales from
mparison,

Omment 10

Sambo states that, in calculating

feign market value, the Department

:’Uld'enher exclude home market sales
Which an outside, unrelated party

performed additional slitting (i.e. cutting
to width), or grant a difference in
merchandise adjustment for such sales.
Petitioners contend that excluding

these sales is unsupported by the statute
and that an adjustment is not warranted
because this outside cutting is reflected
in Sambo’s ultimate selling price.

DOC Position

We agree with the petitioners. Sambo
produced the merchandise in question
and simply subcontracted a small
portion of the process to another
company. The product remains within
the purview of such or similar
merchandise defined under section
771(18) of the Act. No adjustment for
physical differences in merchandise is
appropriate since the merchandise that
results from this additional slitting is
identical, with respect to width group, to
the U.S. product to which it is being
compared.

Comment 11

Petitioners argue that in calculating
foreign market value, the Department
should not exclude certain home market
sales which Sambo alleges were
cancelled, as these sales may have been
reinstated later to avoid inclusion in this
investigation.

DOC Position

From the information presented for
the record and at verification, there is
no indication that the cancelled home
market sales reported by Sambo were
cancelled to avoid scrutiny. We
therefore consider it proper to exclude
these sales.

Comment 12

Petitioners contend that the difference
in merchandise adjustments for
fabrication costs presented by Sambo at
and subsequent to verification are
untimely and not supported by the
documentation submitted.
Consequently, the Department should
not allow these claims.

Sambo contends that its cost data
were submitted in a timely manner,
citing the Department’s past acceptance
of such information at verification.

DOC Position

We agree with the respondent.
Sambo's cost adjustment claims,
affecting less than fifteen percent of all
sales, were submitted in time for the
Department to analyze and verify them
and for petitioners to comment on them.
As most of the products compared are
not affected by the claimed adjustments,
Sambo's claims do not constitute a
major revision of the response at
verification. Therefore, we have

accepted Sambo's submission. Where
the claimed adjustments were properly
verified, we have used them in making
our determination.

Comment 13

Petitioners challenge Sambo's use of a
weighted-average freight cost for all
home market sales under investigation.
Instead, petitioners contend that Sambo
should have provided this cost on a
sale-by-sale basis. Since Sambo did not
make these individual calculations,
petitioners state that the Department
should use the lowest actual cost
verified as best information available
for all home market sales.

Sambo argues that its use of an
average freight cost is reasonable and in
accordance with Department practice.

DOC Position

Sambo's freight calculation
methodology and source documentation
were examined and verified. We found
the methodology reasonable in light of
the alternative which would have been
to calculate thousands of transactions
individually. Therefore, we have
accepted the respondent’s claim.

Comment 14

Sambo contends that the
Department's use of quarterly exchange
rates was inappropriate. In particular,
Sambo claims that the Department
should have used the daily exchange
rate on a date which accounts for a
large number of U.S. sales transactions.
Because the daily rate on this date
varied by less than five percent from the
quarterly rate, the Department relied on
the quarterly rate for that date. Sambo
argues that this action resulted in a
“mechanical currency conversion™ that
did not reflect commercial reality at that
time, and that the daily rate in effect on
that date was the rate on which the
sales in question were based.

Sambo cites the case of Luciano
Pisoni v. United States, 10 CIT __, 640
F. Supp. 255, for the proposition that the
Department should not utilize quarterly
exchange rates where a daily rate would
be more realistic of the transactions
involved. Sambo states further that
Luciano Pisoni and Melamine
Chemicals v. United States, 732 F. 2d.
924, make clear the need to avoid
“mechanical currency conversion
formulas in fair value investigations.”

Petitioners hold that the quarterly rate
is required by statute in this instance
because the variation in the rate was
less than the five percent minimum
required for use of the daily rate.
Moreover, petitioners challenge Sambo'’s
assertion that a temporary exchange
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rate fluctuation occurred on the date in
question in view of the steady
depreciation of the U.S. dollar against
the yen.

DOC Position

As the daily rate on the date in
question varied by less than five
percent, the Department's policy is to
use the quarterly rate in effect on that
date. With regard to Luciano Pisoni and
Melamine, those cases prohibit the use
of exchange rates that in and of
themselves produce margins. In this
case, our review of the response shows
that the use of a daily exchange rate, as
opposed to quarterly rates, would not
eliminate Sambo's margin of dumping.
Therefore, the Department is not
required to use daily rates.

Continuation of Suspension of
Liguidation

In accordance with sections 733(d)
and 735(c) of the Act, we are directing
the U.S. Customs Service to continue to
suspend liquidation of all entries of
brass sheet and strip from Japan that are
entered or withdrawn from warehouse,
for consumption, on or after February 1,
1988, the date of publication of the
preliminary determination in the Federal
Register. The U.S. Customs Service shall
require a cash deposit or posting of a
bond equal to the estimated amounts by
which the foreign market value of brass
sheet and strip from Japan exceeds the
United States price as shown below.
This suspension of liquidation will
remain in effect until further notice. The
weighted-average margins are as
follows:

Weighted-
Manutacturer/producer/exporter a:‘gra n
percentage
57.98

Nippon Mining Co., Ltd. .ccc.uvuminnnicriienaies

Sambo Copper Alioy Co., Ltd.. 13.30
Mitsubishi Shindoh Co., Ltd. 57.98
Kobe - Stael, Ltd. o iisasnials 57.98
All Others. 45.72

This suspension of liquidation covers
imports of brass sheet and strip meeting
the definition outlined in the “Scope of
Investigation" section of this notice.

ITC Notification

In accordance with section 735(d) of
the Act; we have notified the ITC of our
determination. If the ITC determines
that material injury, or threat of material
injury, does not exist, this proceeding
will be terminated and all securities
posted as a result of the suspension of
liquidation will be refunded or
cancelled. However, if the ITC
determines that such injury does exist,

the Department will issue an
antidumping duty order directing
Customs offices to assess an
antidumping duty on brass sheet and
strip from Japan, entered, or withdrawn
from warehouse, for consumption after
the suspension of liquidation, equal to
the amount by which the foreign market
value exceeds the United States price.
This determination is published
pursuant to section 735(d) of the Act (19
U.S.C. 1673d(d)).
June 15, 1988.
Joseph A. Spetrini,
Acting Assistant Secretary for Import
Administration.

[FR Doc. 88-13947 Filed 6-20-88; 8:45 am]
BILLING CODE 3510-DS-M

[A-570-801]

Initiation of Antidumping Duty
Investigation; Certain Headwear from
the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: On the basis of a petition
filed in proper form with the U.S.
Department of Commerce, we are
initiating an antidumping duty
investigation to determine whether
imports of certain headwear from the
People's Republic of China (PRC) are
being, or are likely to be, sold in the
United States at less than fair value. We
are notifying the U.S. International
Trade Commission (ITC) of this action
s0 that it may determine whether
imports of this product materially injure,
or threaten material injury to, a U.S.
industry. If this investigation proceeds
normally, the ITC will make its
preliminary determination on or before
July 11, 1988, If that determination is
affirmative, we will make a preliminary
determination on or before November 2,
1988.

EFFECTIVE DATE: June 21, 1988,

FOR FURTHER INFORMATION CONTACT:
Rick Herring, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
DC 20230; telephone (202) 377-0187.

SUPPLEMENTARY INFORMATION:

The Petition

On May 26, 1988, we received a
petition in proper form filed by the
Headwear Institute of America on
behalf of the domestic headwear
industry. On June 1, 1988, we received

an amendment which clarified the scope
of the petition by the addition of TSUSA
items and the exclusion of parts of the
subject headwear. In compliance with
the filing requirements of 19 CFR 353.3,
petitioner alleges that imports of certain
headwear from the PRC are being, or are
likely to be, sold in the United States at
less than fair value within the meaning
of section 731 of the Tariff Act of 1930,
as amended (the Act), and that these
imports materially injure, or threaten
material injury to, a U.S. industry.

United States Price and Foreign Market
Value

United States price was based on
purchase price methodology using
invoice prices for sales to U.S.
importers. Petitioner made no
adjustments to these invoice prices.

Alleging that the PRC is a state-
controlled-economy country, petitioner's
estimate of foreign market value was
based.on prices for corresponding
headwear in the Philippines, a non-
state-controlled-economy country
(surrogate country), in accordance with
the provisions of 19 CFR 353.36(a)(8).
The Department has considered the
Philippines as an appropriate surrogate
country in the past for the PRC.

Petitioner alleges that there is no
significant Philippine domestic market
for the subject merchandise; therefore, it
used Philippine export prices of the
subject headwear to the United States.
These prices are taken from a :
purchaser's invoice and the average unit
value of U.S. imports from the
Philippines. Petitioner also calculated
the foreign market value using the

. headwear prices of other countries

which export to the United States,
except the PRC. Petitioner adjusted,
where appropriate, for packing costs,

itm
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Based upon a comparison of United
States price and foreign market value,
petitioner alleges dumping margins of
between 25.1 percent and 62.7 percent.

Petitioner also alleges that “critical
circumstances” exist with respect to
imports of certain headwear from the
People's Republic of China.

Initiation of Investigation

Under section 732(c) of the Act, we
must determine, within 20 days after 8
petition is filed, whether it sets forth the
allegations necessary for the initiation
of an antidumping duty investigation.
and whether it contains information
reasonably available to the petitioner
supporting the allegations. :

We examined the petition on certain
headwear from the PRC and found that
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it meets the requirements of section
732{b) of the Act. Therefore, in
accordance with section 732 of the Act,
we are initiating an antidumping duty
investigation to determine whether
imports of certain headwear from the
PRC are being, or are likely to be, sold in
the United States at less than fair value.
We will also make a determination as to
whether critical circumstances exist

with respect to the subject merchandise.
In the course of our investigation, we
will determine whether the economy of
the PRC is state-controlled to an extent
that sales of such or similar

merchandise in the home market or to
third countries do not permit
determination of foreign market value. If
the PRC is determined to be a state-
controlled economy, we will then choose
anon-state-controlled economy

surrogate country for purposes of
determining foreign market value. If our
investigation proceeds normally, we will
make our preliminary determination by
November 2, 1988.

Scope of Investigation

The United States has developed a
system of tariff classification based on
the international harmonized system of
Customs nomenclature. Congress is
considering legislation to convert the
United States to this Harmonized
System (HS). In view of this, we will be
providing both the appropriate Tariff
Schedules of the United States
Annotated (TSUSA) item numbers and
the appropriate HS item numbers with
our product descriptions on a test basis,
pending Congressional approval. As
with the TSUSA, the HS item numbers
are provided for convenience and
Customs purposes. The written
description remains dispositive.

We are requesting petitioners to

er

ain
that

include the appropriate HS item
number(s) as well as the TSUSA item
mumber{s) in all new petitions filed with
e Department. A reference copy of the
Proposed HS schedule is available for
consultation at the Central Records
Unit, Room B-099, U.S. Department of
Commerce, 14th Street and Constitution
AVer_xge NW., Washington, DC 20230.
dditionally, all Customs officers have
erence copies and petitioners may
Ontact the Import Specialist at their
ocal Customs office to consult the
cthedule,
‘ The.products covered by this
iVestigation are certain headwear from
e PRC_currently provided for under
OUSA ltem numbers 702.0600, 702.0800,
2.1?00. 702.1400, 702.2000, 702.3200,
g.OaIO. 708.0520, 703.0530, 703.0540,
; 0550, 703.0560, 703.1000, 703.1610,
3.1820, 703.1630, 703.1640, 703.1650,
0438, 384.0954, 384.2211, 384.26808,

384.2707, 384.2723, 384.2741, 384.2752,
384.2784, 384.2796, 384.3436, 384.5216,
384.5365, 384.5427, 384.5485, 384.5533,
384.5685, 384.5698, 384.8676, 384.9443 and
currently classifiable under HS item
numbers 6505.90.15, 6505.90.20,
6505.90.25, 6505.90.90, 6502.00.20,
6502.00.90, 6504.00.90, 6505.90.50,
6505.90.70, 6505,90.60, 6505.90.80,
6114.20.00, 6211.42.00, 6114.30.30,
6211.43.00, 6114.30.20, 6104.49.00,
6204.51.00, 6204.23.00, 6204.29.40,
6211.32.00, 6110.90.00, 6204.12.00,
6211.49.00.

The subject headwear includes caps,
hats, and visors made from knitted or
woven cloth of vegetable fibers
including cotton, flax, and ramie, of
man-made fibers, and/or of blends
thereof, and which is cut and sewn. The
subject headwear may be adorned with
braid, embroidery, or other applied,
printed or sewn decoration or may be
plain. This investigation does not
include headwear of straw, felt or wool.

Notification of ITC

Section 732(d) of the Act requires us
to notify the ITC of this action and to
provide it with the information we used
to arrive at this determination. We will
notify the ITC and make available to it
all nonprivileged and nonproprietary
information. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided it confirms in writing that it
will not disclose such information either
publicly or under administrative
protective order without written consent
of the Acting Assistant Secretary for
Import Administration.

Preliminary Determination by ITC

The ITC will determine by July 11,
1988 whether there is a reasonable
indication that imports of certain
headwear from the PRC materially
injure, or threaten material injury to, a
U.S. industry. If its determination is
negative, the investigation will
terminate; otherwise, it will proceed
according to the statutory and
regulatory procedures.

This notice is published pursuant to
section 732(c)(2) of the Act.

June 15, 1988,

Joseph A. Spetrini,

Acting Assistant Secretary forImport
Administration.

[FR Daoc. 88-13948 Filed 6-20-88; 8:45 am]
BILLING CODE 3510-DS-M

Short-Supply Review on Certain Low
Carbon Rimmed Steel Wire Rod;
Request for Comments

AGENCY: Import Administration/
International Trade Administration,
Commerce.

AcTION: Notice and request for
comments.

SUMMARY: The Department of
Commerce hereby announces its review
of a request for short-supply
determination under Article 8 of the
U.S.-Brazil Arrangement Concerning
Trade in Certain Steel Products, the
U.S.-EC Arrangement Concerning Trade
in Certain Steel Products, and the U.S.-
Spain Arrangement Concerning Trade in
Certain Steel Products with respect to
certain low carbon rimmed steel wire
rod.

DATE: Comments must be submitted on
or before (July 1, 1988).

ADDRESS: Send all comments to
Nicholas C. Tolerico, Director, Office of
Agreements Compliance, Import
Administration, U.S. Department of
Commerce, Room 7866, 14th Street and
Constitution Avenue NW., Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Richard O. Weible, Office of
Agreements Compliance, Import
Administration, U.S. Department of
Commerce, Room 7868, 14th Street and
Constitution Avenue NW., Washington,
DC 20230, (202) 377-0159.

SUPPLEMENTARY INFORMATION: Article 8
of the U.S.-Brazil Arrangement
Concerning Trade in Certain Steel
Products, the U.S.-EC Arrangement
Concerning Trade in Certain Steel
Products, and the U.S.-Spain
Arrangement Concerning Trade in
Certain Steel Products provide that if
the U.S. determines that because of
abnormal supply or demand factors, the
U.S. steel industry will be unable to
meet demand in the USA for a particular
product (including substantial objective
evidence such as allocation, extended
delivery periods, or other relevant
factors), an additional tonnage shall be
allowed for such product or preducts.

We have received a short-supply
request for low carbon rimmed steel
wire rods, grades C1006 and C1008, in a
diameter of 7/32 inch (5.5mm).

Any party interested in commenting
on this request should send written
comments as soon as possible, and no
later than July 1, 1988. Comments should
focus on the economic factors involved
in granting or denying this request.

Commerce will maintain this request
and all comments in a public file.
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Anyone submitting business proprietary
information should clearly so label the
business proprietary portion of the
submission and also provide a non-
proprietary submission which can be
placed in the public file. The public file
will be maintained in the Central
Records Unit, Room B-099, Import
Administration, U.S. Department of
Commerce at the above address.

June 15, 1988.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 88-13949 Filed 6-20-88; 8:45 am)
BILLING CODE 3510-DS-M

National Oceanic and Atmospheric
Administration

Marine Mammals; Issuance of Permit;
California Department of Fish and
Game (P121D)

On March 23, 1988, notice was
published in the Federal Register (53 FR
9470) that an application had been filed
by the California Department of Fish
and Game, 1416 Ninth Street,
Sacramento, California 95814, for a
scientific research permit to
incidentially harass an unspecified
number of cetaceans and pinnipeds
during the course of aerial and ground
surveys.

Notice is hereby given that on June 14,
1988 as authorized by the provisions of
the Marine Mammal Protection Act of
1972 (16 U.S.C. 1361-1407), and the
Endangered Species Act of 1973 (16
U.S.C. 1531-1543), the National Marine
Fisheries Service issued a Permit for the
above taking, subject to certain
conditions set forth therein.

Issuance of this Permit, as required by
the Endangered Species Act of 1973, is
based on a finding that such Permit; (1)
was applied for in good faith; (2) will not
operate to the disadvantage of the
endangered species which are the
subject of this Permit; (3) and will be
consistent with the purposes and
policies set forth in section 2 of the
Endangered Species Act of 1973, This
Permit was issued in accordance with
and is subject to Parts 220-222 of Title
50 CFR, the National Marine Fisheries
Service regulations governing
endangered species permits.

This Permit is available for review in
the following offices:

Office of Protected Resources and
Habitat Programs, National Marine
Fisheries Service, 1825 Connecticut
Avenue NW., Suite 805, Washington, DC
20235; and

Director, Southwest Region, National
Marine Fisheries Service, 300 South

Ferry Street, Terminal Island, California
90731-7415.

Date: June 14, 1988.
Nancy Foster,
Director, Office of Protected Resources and
Habitat Programs, National Marine Fisheries
Service.
[FR Doc. 88-13918 Filed 6-20-88; 8:45 am]
BILLING CODE 3510-22-M

)

National Technical Information
Service

Intent To Grant Exclusive Patent
License; Bison Instruments, Inc.

The National Technical Information
Service (NTIS), U.S. Department of
Commerce, intends to grant to Bison
Instruments, Inc. having a place of
business at Minneapolis, Minnesota, an
exclusive license in the United States
and foreign countries under the rights of
the United States of America to
manufacture, use, and sell products
embodying the inventions in the United
Sates Patent No. 4,069,479, Application
S.N. 6-663,401 and United States Patent
No. 4,129,864, Application S.N. 6-848,041
both entitled “High Speed, Wide
Dynamic Range Analog-To-Digital
Conversion." The patent rights in these
inventions have been assigned to the
United States of America, as
represented by the Secretary of
Commerce.

The proposed exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C. 209
and 37 CFR 404.7. The proposed license
may be granted unless, within sixty
days from the date of this published
Notice, NTIS receives written evidence
and argument which establishes that the
grant of the intended license would not
serve the public interest.

Inquiries, comments and other
materials relating to the intended
license must be submitted to Charles A.
Bevelacqua, Office of Federal Patent
Licensing, NTIS, Box 1423, Springfield,
VA 22151.

Douglas J. Campion,

Associate Director, Office of Federal Patent
Licensing, National Technical Information
Service, U.S. Department of Commerce.

[FR Doc. 88-13876 Filed 6-20-88; 8:45 am|)
BILLING CODE 3510~04-M

Intent To Grant Exclusive Patent
License; Weatherford U.S., Inc.

The National Technical Information
Service (NTIS), U.S. Department of
Commerce, intends to grant to
Weatherford U.S., Inc. having a place of
business in Houston, Texas, an

_AGREEMENTS

exclusive license in the United States
under the rights of the United States of
America to manufacture, use, and sell
products embodying the inventions in
United States Patent No. 4,663,893,
Application S.N. 6-809,651 entitled "End
Deflector for Abrasive Water Jet Slot
Cutter" and United States Patent No.
4,708,214, Application S.N. 6-899,266
entitled “Rotatable End Deflector for
Abrasive Water Jet Drill." The patent
rights in these inventions have been
assigned to the United States of
America, as represented by the
Secretary of Commerce.

The proposed exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C. 209
and 37 CFR 404.7. The proposed license
may be granted unless, within sixty
days from the date of this published
Notice, NTIS receives written evidence
and argument which establishes that the
grant of the intended license would not
serve the public interest.

Inquiries, comments and other
materials relating to the intended
license must be submitted to Charles A.
Bevelacqua, Office of Federal Patent
Licensing NTIS, Box 1423, Springfield,
VA 22151.

Douglas J. Campion,

Associate Director, Office of Federal Patent
Licensing, National Technical Information
Service, U.S. Department of Commerce.
[FR Doc. 88-13877 Filed 6-20-88; 8:45 am]

BILLING CODE 3510-04-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE

Adjustment of Import Limits for
Certain Cotton, Man-Made Fiber, Silk
Blend and Other Vegetable Fiber
Textiles and Textile Products
Produced or Manufactured in India

June 186, 1988.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the'
Commissioner of Customs adjusting
limits. =

EFFECTIVE DATE: June 17, 1988. o
Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854). e

FOR FURTHER INFORMATION CONTACT: gy
Jennifer Tallarico, International Trade o
Specialist, Office of Textiles and
Apparel, U.S, Department of Commerce, § 341
(202) 377-4212, For information on thi
quota status of these limits, refer to the
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Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 343-6494. For information on
embargoes and quota re-openings, call
(202) 377-3715.

SUPPLEMENTARY INFORMATION: The
current limits for Group II and certain
categories in Groups I and Il are being
increased, variously, for carryforward
and special allowance provided for
under the agreement for 100 percent
cotton garments made for handloomed
fabrics.

A description of the textile categories
in terms of T.S.U.S.A. numbers is
vailable in the CORRELATION: Textile
nd Apparel Categories with Tariff
chedules of the United States

nnotated (see Federal Register notice
2 FR 47745, dated December 11, 1987).
Iso see 53 FR 58, published on January
,1988.

The letter to the Commissioner of
ustoms and the actions taken pursuant
oit are not designed to implement all of
he provisions of the agreement, but are
esigned to assist only in the
mplementation of certain of its

ames H. Babb,

hairman, Committee for the Implementation
fTextile Agreements.

mmittee for the Implementation of Textile

epartment of the Treasury, Washington, DC
20229

Dear Mr. Commissioner: This directive

mends, but does not cancel, the directive

sued to you on December 30, 1987 by the

hairman, Committee for the Implementation

f Textile Agreements, concerning imports of

“tlain cotton, man-made fiber, silk blend

nd other vegetable fiber textiles and textile

noducts, produced or manufactured in India

nd exported during the period which began

i January 1, 1988 and extends through

ettomhr_-r 31, 1988,

Effective on June 17, 1988, the directive of

cember 30, 1987 is hereby amended to

'}lusl the limits for the following categories,

: Provided under Lhe terms of the current

tateral agreement between the

wvernments of the United States and India.

Adjusted twelve-month
lirnit !

i 8,268,000 square yards
.| 20,952,108 square yards

.| 8,421,877 square yards

.| 194,928 dozen

.| 484,682 dozen

.| 97,123 dozen

.| 1,262,546 dozen

2,922,292 dozen of which
not more than
1,753,375 dozen shall
be in Category 341-Y *

Adjusted twelve-month
limit !

424,308 dozen
22,684,000 numbers

Group Il
200, 201, 219-229,

239, 300, 301,
314, 317, 326,
330-334, 345,
349-359, 360~
362, 369-S 3,
369-0 4, 600~
607, 611-635,
637-659,
665pt. %, 666-
670 and 831-
859, as a group.

Sublevels in Group Il

148,281,752 square yards
equivalent

887,644 pounds
.| 140,526 dozen
.| 831,388 dozen
252,647 dozen

! The limits have not been adjusted to account for
anx imports exported after December 31, 1987,

In Cat 341-Y, only TSUSA numbers
384.0505,, 484.0511, 384,0512, 384.4648, 384.4610,
384.4612 and 384.4783.

3in Category 369-S, only TSUSA number
366.2840.

4 In Category 369-0, all TSUSA numbers except
360.200, 360.7600, 361.5420 and 366.2840.

8 In Cetegory 665pt., all TSUSA numbers except
360.7800 and 361.5426.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
James H. Babb,
Chairman, Committee for the Implementation
of Textile Agreements.
[FR Doc. 88-13941 Filed 6-20--88; 8:45 am)
BILLING CODE 3510-DR-M

Adjustment of import Limits for
Certain Cotton Textile Products
Produced or Manufactured in India

June 16, 1988.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issusing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: June 20, 1988.

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

FOR FURTHER INFORMATION CONTACT:
Jennifer Tallarico, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Deaprtment of Commerce,
(202) 377—4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 343-6494, For information on
embargoes and quota re-openings, call
(202) 377-3715.

SUPPLEMENTARY INFORMATION: The
current limit for Categories 347/348 is
being increased by application of swing,
The limit for Category 337 is being
reduced to account for the swing applied
to Categories 347/348.

A description of the textile categories
in terms of T.S.U.S.A. numbers is
available in the CORRELATION: Textile
and Apparel Categories with Tariff
Schedules of the United States
Annotated (see Federal Register notice
52 FR 47745, published on December 18,
1987). Also see 53 FR 58, published on
January 4, 1988.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all of
the provisions of the agreement, but are
designed to assist only in the
implementation of certain of its
provisions.

James H. Babb,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

June 16, 1988.

Commissioner of Customs,
Department of the Treasury,
Washington, DC 20229.

Dear Mr. Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 30, 1987 by the
Chairman, Committee for the Implementation
of Textile Agreements, concerning imports of
certain cotton, man-made fiber, silk blend
and other vegetable fiber textiles and textile
products, produced or manufactured in India
and exported during the period which began
on January 1, 1988 and extends through
December 31, 1988.

Effective on June 20, 1988, the directive of
December 30, 1987 is hereby amended to
adjust the limits for the following categories,
as provided under the terms of the current
bilateral agreement between the
Governments of the United States and India.

Adjusted
12-month
Jimit *
(dozen)

Category

337
347/348

83,142
315,274

! The limits have not been adjusted to account for
any imports exported after December 31, 1987.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
James H. Babb,
Chairman, Committee for the Implementation
of Textile Agreements.
[FR Doc. 88-13942 Filed 6-20-88; 8:45 am|
BILLING CODE 3510-DR-M
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Announcement of Request for information received from the public steadily since 1982, incerasing from 1,818 ass
Bilateral Textile Consultations With the  which the Committee for the thousand dozen in 1982 to 8,285 thousand ten

Implementation of Textile Agreements dozen in 1987, an average annual rate of 37 fou

Government of Costa Rica

June 186, 1988.

AGENCY: Commiitee for the
Implementation of Textile Agreements
(CITA).

ACTION: Notice.

Authority: Executive Order 11651 of March
3. 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854); Article 3 of the Arrangement
Regarding International Trade in Textiles.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 377-4212. For information on
categories on which consultations have
been requested, call (202) 377-3740.

SUPPLEMENTARY INFORMATION: On May
27, 1988, the United States Government
requested the Government of Costa Rica
to enter into consultations concerning
exports to the United States of cotton
and man-made fiber skirts in Categories
342/642, produced or manufactured in
Costa Rica.

The purpose of this notice is to advise
the public that, if no solution is agreed
upon in consultations with Costa Rica,
the Committee for the Implementation of
Textile Agreements may later establish
limits for the entry and withdrawal from
warehouse for consumption of cotton
and man-made fiber skirts in Categories
342/642, produced or manufactured in
Costa Rica and exported to the United
States during the twelve-month period
which began on May 27, 1988 and
extends through May 26, 1989, at a level
of 106,934 dozen.

A summary market statement for
these categories follows this notice.

Anyone wishing to comment or
provide data or information regarding
the treatment of Categories 342/642 or to
comment on domestic production or
availability of textile products included
in the categories, is invited to submit
such comments or information in ten
copies to James H. Babb, Chairman,
Committee for the Implementation of
Textile Agreements, U.S. Department of
Commerce, Washington, DC 20230.

Because the exact timing of the
consultations is not yet certain,
comments should be submitted
promptly. Comments or information
submitted in response to this notice will
be available for public inspection in the
Office of Textiles and Apparel, Room
H3100, U.S. Department of Commerce,
14th and Constitution Avenue NW.,
Washington, DC.

Further comment may be invited
regarding particular comments or

considers appropriate for further
consideration.

The solicitation of comments
regarding any aspect of the agreement
or the implementation thereof is not a
waiver in any respect of the exemption
contained in 5 U.S.C. 553(a)(1) relating
to matters which constitute “a foreign
affairs function of the United States."

The United States remains committed
to finding a solution concerning these
categories. Should such a solution be
reached in consultations with the
Government of Costa Rica, further
notice will be published in the Federal
Register.

A description of the textile categories
in terms of T.S.U.S.A. numbers is
available in the CORRELATION: Textile
and Apparel Categories with Tariff
Schedules of the United States
Annotated (see Federal Register notice
52 FR 47745, published on December 186,
1987).

James H. Babb,
Chairman, Committee for the Implementation
of Textile Agreements.

Costa Rica—Market Statement

Cotton and Man-Made Fiber Skirts—
(Category 342/642)

May, 1988.

Summary and Conclusions

U.S. imports of cotton and man-made fiber
skirts (Category 342/642) from Costa Rica
reached 120,376 dozen during the year ending
March 1988, four and one half times the
27,209 dozen imported a year earlier. Cotton
and man-made fiber skirt imports from Costa
Rica were 79,562 dozen in 1987 and 50,403
dozen in 1986. During the first three months
of 1988, imports of cotton and man-made
fiber skirts (Category 342/642) from Costa
Rica reached 46,689 dozen, seven times the
5,875 dozen imported during the same period
of 1987,

The U.S. market for cotton and man-made
fiber skirts (Category 342/642) has been
disrupted by imports. The sharp and
substantial increase in imports from Costa
Rica has contributed to this disruption.

U.S. Production and Market Share

U.S. production of cotton and man-made
fiber skirts has been on the decline, dropping
from 9,101 thousand dozen in 1982 to a
depressed 7,940 thousand dozen average
during 1984 and 1985, a decline of 13 percent.
Production in 1986 recovered slightly,
reaching 8,126 thousand dozen, but fell again
in 1987 to a level of 8,017 thousand dozen, 12
percent below the 1982 level.

The domestic manufacturers’ share of the
market dropped 34 percentage points in just
five years, falling from 83 percent in 1982 to
49 percent in 1987,

U.S. Imports and Import Penetration

U.S, imports of cotton and man-made fiber
skirts (Category 342/642) have increased

.invited to attend the meeting and

percent. During the first three months of 1088, | gen
imports of cotton and man-made fiber skiris pre:
(Category 342/642) reached 2,654 thousand

dozen, 14 percent above the level imported ;g:
during the same period of 1987. The ratio of inte
imports to domestic production increased five J . di
times, rising from 20 percent in 1982 to 103 N
percent in 1987, ““8'
Duty-Paid Value and U.S. Producers' Price publ

The majority of Costa Rica's cotton and prog
man-made fiber skirt imports enter under the Fede
following TSUSA numbers: 384.5251— ANE
women's cotton woven skirts, not of f( 3
corduroy, denim or velveteen, not G
ornamented; 384.5146—women's cotton Poss
woven denim skirts, not ornamented; and addr
384.9445—women’'s man-made fiber woven f’md ¢
gkirts, not ornamented. These skirts entered  Jissue

the U.S. at landed duty-paid values below On

U.S. producers’ prices for comparable skirts. |} Comz
[FR Doc. 88-13943 Filed 6-20-88; 8:45am] | 11e A
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Development of Voluntary Standard ;Ls‘; :
for Ali-Terrain Vehicles; Meeting partie
AGENCY: Consumer Product Safety Conse;
Commission. March
AcTiON: Notice of meeting. ;‘msef

ecree
SUMMARY: The major members of the ~ JCourt
all-terrain vehicle (*ATV") industry industy
have scheduled a meeting on June 30,  Jfith tc
1988, for further development of a é‘ﬂndg

Ommj

voluntary safety standard for ATVs.
Interested members of the public are

ourt's
lecree;
Plen:

observe or participate in the !
meeting

development of the standard. Persons

wishing to attend the meeting or to be :c;e n
notified of future meetings of the -erel?,(:

committee should notify Paul Golde at
the Specialty Vehicle Instituteof ~ §
America, 3151 Airway Avenue, Building g'0Up i
K-107, Costa Mesa, California 92626,  §'1¢ 30
phone (714) 241-9256. Prese)

2 ’ lecisior
DATE: The meeting is scheduled for 9:30 clusio

€ res

a.m. on June 30, 1988. Comn
ADDRESS: The meeting will be held at Rl
The D.C. Dulles Marriott Hotel, 1%33. ~ Bvepsc
West Service Road, Chantilly, Virginia. Bhat jn.
FOR FURTHER INFORMATION CONTACT:  Jiive ap
Carl Blechschmidt, Office of Program  Fevelop,
Management and Budget, Consumer leeting
Product Safety Commission, "bhc w
Washington, DC 20207, phone (301) 492- § order
8554. 4Cilitieg
SUPPLEMENTARY INFORMATION: ; ee ttenc

Meet;
Background

The Commission for some'time has
been concerned with safety issues




Federal Register / Vol. 53, No. 119 / Tuesday, June 21, 1988 / Notices

23305

associated with the operation of all-
terrain vehicles, which are three- and
four-wheeled motorized vehicles,
generally characterized by large, low
pressure tires, a seat designed to be
straddled by the operator, and
handlebars for steering and which are
intended for off-road use by an
individuals rider on various types of
unpaved terrain.

On May 31, 1985, the Commission
published an advance notice of
proposed rulemaking (ANPR) in the
Federal Register. 50 FR 23139. In the
ANPR, the Commission announced that
it was considering a wide range of
possible regulatory alternatives to
address the safety concerns about ATVs
and solicited comments on a number of
issues.

On December 30, 1987, the
Commission and the major members of
the ATV industry filed preliminary
consent decrees in United States v.
American Honda Motor Co., Inc. et al.,
Civil Action No. 87-3525, in the United
States District Court for the District of
Columbia, The preliminary consent
decrees contained provisions intended
to satisfy the Commission's concerns
about ATVs and provided that the
parties would file proposed final

consent decrees, which were filed on
March 14, 1988. Both the preliminary
consent decrees and the final consent

decrees, which were approved by the
Court on April 28, 1988, provide that the
industry members will attempt in good
faith to reach agreement on voluntary
slandards satisfactory to the
Commission, within four months of the
ourt's approval of the final consent
ecrees,
Plepary standard development
eetings pursuant to the consent decree
ere held on May 4 and June 2, 1988,
nd technical working group meetings
ere held on May 19-20 and June 15-16.
he result of the June 15-18 working
Oup meetings will be reported to the
une 30 plenary meeting of the industry
Presentatives, who will make the
tCisions on the content of proposals for
tlusion in the standard.
Commission policy requires that all
oluntary standards meetings attended
g’ CPSC staff be open to the public and
dtinterested members of the public
“Ve an opportunity to contribute to the
“velopment of the standard. Thus, the
¢eting is open to all members of the
Wblic who wish to attend or participate.
order to ensure that the meeting
m'hhes are adequate to accommodate
edl‘en(jees. persons wishing to attend
gleel}ng should notify Paul Golde at
¢ Specialty Vehicle Institute of
~1E;lca. 3151 Airway Avenue, Building
- Costa Mesa, California 92626,

phone (714) 241-9256. In addition,
persons who wish to participate in the
development of the standard should
notify Mr. Golde of that fact, so they can
receive notice of additional meetings,
etc., as they are scheduled.

The goal of the four-month period
provided in the consent decrees for the
development of a standard by the
industry is to develop at least a general
consensus on a standard within that
time. Work on some aspects of a
standard may continue after that period.
Because of the need for the indusiry to
develop the standard within four
months, it may not be practical to
announce all subsequent meetings of the
voluntary standard development
committee in the Federal Register.
However, all persons who indicate a
desire to participate in the development
of the standard will be notified of such
meetings, and other parties may contact
the Commission's Office of the
Secretary, at (301) 492-6800, to
determine when standards development
meetings are placed on the
Commission's Public Calendar.

The Commission expects that most of
the sebsequent plenary meetings will be
in the Washington, DC., metropolitan
area. However, some meetings may be
in California for the convenience of
participants who are located on the
west coast or in Japan.

In order to ensure that the meeting
proceeds on schedule, it may be
necessary for the Chairperson to limit
the time and manner allowed for the
presentation of comments by each
participant and to restrict duplicative
comments.

Dated: June 16, 1988.
Sadye E. Dunn,
Secretary of the Commission.
[FR Doc. 88-13971 Filed 6-20-88; 8:45 am)|
BILLING CODE 6355-01-M

DEPARTMENT OF DEFENSE
Department of the Air Force

USAF Scientific Advisory Board;
Human Systems Division Advisory
Group Meeting

June 10, 1988.

The USAF Scientific Advisory Board
Human Systems Division (HSD)
Advisory Group will meet on 6-7 July
1988 from 8:00 a.m. to 5:00 p.m. at Brooks
AFB, TX

The purpose of the meeting will be
discussions on selected programs and
projects relating to the mission of the
Human Systems Division. This meeting
will involve discussions of classified

defense matters listed in section 552b(c)
of Title 5, United States Code,
specifically subparagraph (1) thereof,
and accordingly will be closed to the
public.

For further information, contact the
Scientific Advisory Board Secretariat at
(202) 897-4648.

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 88-13878 Filed 6-20-88; 8:45 am|
BILLING CODE 3910-01-M

DEPARTMENT OF ENERGY

Voluntary Agreement and Plan of
Action to Implement the International
Energy Program; Meeting

In accordance with section
252(c)(1)(A)(i) of the Energy Policy and
Conservation Act (42 U.S.C.
6272(c)(1)(A)(3)), the following meeting
notice is provided:

A meeting of the International Energy
Agency (IEA) Group of U.S. Reporting
Companies will be held on June 28 and
June 29, 1988, at the U.S. Department of
Energy, Forrestal Building, Room 6E-069,
1000 Independence Avenue SW.,
Washington, DC, starting at 9:30 a.m.
This meeting is being held to permit
attendance by representatives of U.S.
Reporting Companies at the Allocation
Systems Test-6 (AST-8) Briefing
Sessions for North American and Far
East National Emergency Sharing
Organizations (NESOs) and Reporting
Companies.

The agenda for the meeting is under
the control of the IEA. It is expected that
the following draft agenda will be
followed:

1. Overview: Emergency Sharing
System

2. Test Guide

a. Objectives and Scope

b. New Features

c¢. Timetable

d. Organization and Responsibilities

e. Data Base and Allocation
Calculation

3. Instructions for Questionnaire

A/Questionnarie B Preparation and
Submission

4, Industry Supply Advisory Group
and its Functions

5. Voluntary Offer Process and
Random Non-Implementation
Procedures

8. Appraisal Reports

7. Legal Aspects

8. General NESO Briefings

9. Question and Answer Session

As provided in section 252(c)(1)(A)(ii)
of the Energy Policy Conservation Act,
the meeting of the IEA Group of
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Reporting Companies is open only to
representatives of members of the IEA
Group of Reporting Companies, their
counsel, representatives of the
Departments of Energy, Justice, State,
the Federal Trade Commission, and the
General Accounting Office,
representatives of Committees of
Congress, representatives of the IEA,
representatives of the Commission of
the European Communities,
representatives of the North American
and Far East NESOs, and invitees of the
IEA, the Group of Reporting Companies,
or the North American and Far East
NESOs.

Issued in Washington, DC, June 17, 1988.
Eric J. Fygi,
Acting General Counsel.
[FR Doc. 88-14088 Filed 6-20-88; 8:45 am]
BILLING CODE 6450-01-M

Economic Regulatory Administration
[ERA Docket No. 88-05-LNG]

Distrigas Corp.; Order Modifying an
Amended Authorization To Import
Algerian Liquefied Natural Gas

AGENCY: Economic Regulatory
Administration; DOE.

ACTION: Notice of order modifying an
amended authorization to import
Algerian liquefied natural gas.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) gives notice that it has
issued an order modifying Distrigas
Corporation's (Distrigas) amended
authorization, granted in DOE/ERA
Opinion and Order No. 228, issued on
March 4, 1988, under which Distrigas
was authorized to import up to five
cargoes of liquefied natural gas (LNG)
from Algeria prior to May 15, 1988, at
specific prices per MMBtu. The order,
issued in ERA Docket No. 88-05-LNG,
authorizes Distrigas to import the
remaining cargoes of LNG after May 15,
1988, at negotiated prices, until Distrigas
has filed and the ERA has approved
Distrigas' long-term import arrangement
for Algerian LNG.

A copy of this order is available in the
Natural Gas Division Docket Room, GA-
076, Forrestal Building, 1000
Independence Avenue SW.,
Washington, DC 20505, (202} 586-9478.
The docket room is open between the
hours of 8:00 a.m. and 4:30 p.m., Monday
through Friday, except holidays.

Issued in Washington, DC, on June 16, 1988.
Constance L. Buckley, :

Acting Director, Office of Fuels Programs,
Economic Regulatory Administration.

[FR Doc. 88-139386 Filed 8-20-88; 8:45 am|
BILLING CODE 6450-01-M

Energy Information Administration

Agency Information Collections Under
Review by the Office of Management
and Budget

AGENCY: Energy Information
Administration, DOE.

AcTION: Notice of requests submitted for
review by the Office of Management
and Budget.

SUMMARY: The Energy Information
Administration (EIA) has submitted the
energy information collection(s) listed at
the end of this notice to the Office of
Management and Budget (OMB) for
review under provisions of the
Paperwork Reduction Act (44 US.C,
Chapter 35).

The listing does not contain
information collection requirements
contained in new or revised regulations
which are to be submitted under section
3504(h) of the Paperwork Reduction Act,
nor management and procurement
assistance requirements collected by the
Department of Energy (DOE).

Each entry contains the following
information: (1) The sponsor of the
collection (the DOE component or
Federal Energy Regulatory Commission
(FERQC)); (2) collection number(s); (3)
current OMB docket number (if
applicable); (4) collection title; (5) type
of request, e.g., new, revision, or
extension; (6) frequency of collection; (7)
response obligation, i.e., mandatory,
voluntary, or required to obtain or retain
benefit; (8) affected public; (9) an
estimate of the number of respondents
per report period; (10) an estimate of the
number of responses annually; (11) an
estimate of the average hours per
response; (12) the estimated total annual
respondent burden, and (13) a brief
abstract describing the proposed
collection and the respondents.

DATES: Comments must be filed on or
before July 21, 1988.

ADDRESS: Address comments to the
Department of Energy Desk Officer,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, 726 Jackson Place NW.,
Washington, DC 20503. (Comments
should also be addressed to the Office
of Statistical Standards, at the address
below.)

FOR FURTHER INFORMATION AND COPIES
OF RELEVANT MATERIALS CONTACT:

Carole Patton, Office of Statistical

Standards (EI-70), Energy Information
Administration, M.S. 1H-023, Forrestal
Building, 1000 Independence Avenue
SW., Washington, DC 20585, (202)
586-2222,

SUPPLEMENTARY INFORMATION: If you
anticipate that you will be submiiting
comments, but find it difficult to do so
within the period of time allowed by this
Notice, you should advise the OMB DOE
Desk Officer of your intention to do so
as soon as possible. The Desk Officer
may be telephoned at (202) 395-3084.

The energy information collection
submitted to OMB for review was:

1. Economic Regulatory
Administration (ERA).

2. ERA-781R.

3. 1903-0080.

4. Annual Report of International
Electric Export/Import Data.

5. Extension.

6. Annually.

7. Mandatory.

.8. Businesses or other for profit.

9. 34 respondents annually.

10. 34 responses annually.

11. 10 hours per response (average).

12. 340 hours annually.

13. The regulations (10 CFR 205.320 e!
seq.) require any person, firm,
cooperative, corporation or other entity
to obtain a Presidential Permit for the
operation of electric power transmission
or distribution facilities crossing the
border of the United States. Entities
which have such Permits are required
-specifically by the regulations to provide
information regarding the project, the
transmission lines covered by the
Permit, and the environmental factors
and impacts associated with all the
transmission facilities and line routing
alternatives.

Presidential Permit holders also are
required to file an annual report with
ERA detailing by category the kilowall

ACTI
Spec
SUm
Appi

hours of energy received or delivered
and the associated cost and revenue for
each month of the preceding calengia}
year. This is accomplished by the filing
of the ERA-781R.

Statutory Authority: Secs. 5(a), 5(b), 13(b),
and 52, Pub. L. 93-275, Federal Energy
Administration Act of 1974, 15 U.8.C. 764(a).
764(b), 772(b), and 790a.

Issued in Washington, DC, June 15, 198,
Yvonne M. Bishop,

Director, Statistical Standards, Energy
Information Administration.

[FR Doc. 88-13937 Filed 8-20-88; 8:45 am}
BILLING CODE 6450-01-M
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office of Energy Research

Magnetic Fusion Advisory Commiitee;
Renewal

Pursuant to section 14(a)(2)(A) of the
Federal Advisory Committee Act
(FACA), (Pub. L. 92-463) and 41 CFR
Part 101-6, Final Rule on Federal
Advisory Committee Management and
following consultation with the
Commitiee Management Secretariat,
Ceneral Services Administration (GSA),
notice is hereby given that the Magnetic
Fusion Advisory Committee has been
renewed for a 2-year period ending May
25, 1990.

The renewal of the Magnetic Fusion
Advisory Committee has been
determined necessary and in the public
interest in connection with the
performance of duties imposed upon the
Department of Energy by law. The
Committee will continue to operate in
accordance with the provisions of the
FACA, the Department of Energy
Organization Act (Pub. L. 95-91), the
GSA Final Rule on Federal Advisory
Committee Management, and other
directives and instructions issued in
implementation of those acts.

Further information regarding this
advisory committee may be obtained
from J. Robert Franklin at (202) 566-6804.

Issued at Washington, DC, on June 15, 1988,
Howard H. Raiken,

Advisory Committee Management Officer.
[FR Doc. 88-13938 Filed 6-20-88; 8:45 am]
BILLING CODE 8450-01-M

Office of Hearings and Appeals

Implementation of Special Refund
Procedures

AGENCY: Office of Hearings and
Appeals, DOE.

ACTION: Notice of implementation of

am)

special refund procedures.

Summany: The Office of Hearings and

Appesls of the Department of Energy

solicits comments concerning the

dppropriate procedures to be followed in

tefunding to adversely affected parties

$50,000 obtained as a result of a

Remedial Order which the DOE issued

0 Butler Fuel Corporation, a retailer of

tefined petroleum products located in

Oxford, Massachusetts. The money is
eing held in escrow following the

;ettlement of enforcement proceedings
rought by the DOE's Economic

Regulatory Administration.

glndt AND ADDRESS: Comments must be
he on or before July 21, 1988, and

:l ould be addressed to the Office of
earings and Appeals, Department of

Energy, 1000 Independence Avenue SW.,

Washington, DC 20585. All comments
should conspicuously display a
reference to case number KEF-0094.

FOR FURTHER INFORMATION CONTACT:
Matthew Paul, Office of Hearings and
Appeals, Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586-6602.

SUPPLEMENTARY INFORMATION: In
accordance with § 205.282(b) of the
procedural regulations of the
Department of Energy, 10 CFR
205.282(b), notice is hereby given of the
issuance of the Proposed Decision and
Order set out below. The Proposed
Decision sets forth procedures and
standards that the DOE has tentatively
formulated to distribute $50,000 plus
accrued interest to adversely affected
parties. The funds were obtained by the
DOE pursuant to a Remedial Order
issued to Butler Fuel Corporation in
connection with the firm's sales of
kerosene and No. 2 heating oil (covered
products) during the period November 1,
1973 through April 30, 1974.

OHA has tentatively determined that
a portion of the remedial order funds
should be distributed to Butler's retail
customers during the remedial order
period. In order to obtain a refund, each
claimant generally will be required to
submit a schedule of its monthly
purchases of covered products from
Butler. Residual funds in the Butler
escrow account will be distributed in
accordance with the provisions of the
Petroleum Overcharge Distribution and
Restitution Act of 1986, Pub. L. 99-509,
Title II.

Applications for Refund should not be
filed at this time. Appropriate public
notice will be given when the
submission of claims is authorized.

Any member of the public may submit
written comments regarding the
proposed refund procedures. Such
parties are reqeusted to submit two
copies of their comments. Comments
should be submitted within 30 days of
publication of this notice. All comments
received in this proceeding will be
available for public inspection between
1:00 and 5:00 p.m., Monday through
Friday, except federal holidays, in the
Public Reference Room of the Office of
Hearings and Appeals, located in Room
1E~-234, 1000 Independence Avenue SW.,
Washington, DC 20585.

Dated: June 14, 1988.

Richard W. Dugan,

Acting Director, Office of Hearings and
Appeals.

Proposed Decision and Order of the
Department of Energy

Implementation of Special Refund
Procedures

June 14, 1988.

Name of Firm: Butler Fuel
Corperation.

Date of Filing: June 1, 1987.

Case Number: KEF-0094.

Under the procedural regulations of
the Department of Energy (DOE), the
Economic Regulatory Administration
(ERA) may request that the Office of
Hearings and Appeals (OHA) formulate
and implement specidl procedures to
distribute funds received as a result of
an enforcement proceeding in order to
remedy the effects of actual or alleged
violations of the DOE regulations. See 10
CFR Part 205, Subpart V. On June 1,
1987, ERA filed a Petition for the
Implementation of Special Refund
Procedures in connection with a
Remedial Order issued to the Butler Fuel
Corporation (Butler).

1. Background

Butler is a "'retailer” of refined
petroleum products as that term was
defined in 10 CFR 212.31, and is located
in Oxford, Massachusetts. On March 6,
1978, the DOE issued a Proposed
Remedial Order (PRO) to Butler alleging
that the firm violated the Mandatory
Petroleum Price Regulations by
overcharging its retail customers in its
sales of kerosene and No. 2 heating oil
(covered products) between November
1, 1973 and April 30, 1974. See 10 CFR
Part 212 Subpart F. The PRO ordered
Butler to refund the full amount of the
alleged violations, $36,553.55, plus
interest, to its retail customers through
price rolibacks.

Butler did not contest the PRO, and on
October 24, 1978, OHA issued the PRO
as a final Remedial Order. Butler Fuel
Company, No. DRW-0004 (October 24,
1978). Butler failed to comply with the
provisions of the Remedial Order calling
for price rollbacks, so the ERA
petitioned OHA for a modification of the
Order. In an April 12, 1984 Decision,
OHA granted the ERA's Application for
Modification and ordered Butler to remit
the sum of $36,553.55, plus accrued
interest, directly to the DOE. The monies
were to be deposited into an interest-
bearing escrow account pending
ultimate distribution through a special
refund proceeding. ERA/Butler Fuel
Corp., 12 DOE 1 82,506 (1964).

Butler then failed to comply with the
terms of the modified Remedial Order,
and the case was referred to the
Department of Justice for judicial
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enforcement. See November 13, 1984
Memorandum to David ]. Anderson,
Civil Division, Department of Justice,
from Robert G. Heiss, Assistant General
Counsel for Enforcement, DOE. Under
the terms of a March 27, 1987 Release
executed by the Department of Justice,
Butler paid the DOE $50,000 in full and
final settlement of the issues raised in
the 1978 PRO. This Decision concerns
the distribution of those funds.
Comments are solicited on these
proposed procedures.

IL. Proposed Refund Procedures

The procedural regulations of the DOE
set forth general guidelines to be used
by OHA in formulating and
implementing a plan of distribution for
funds received as a result of an
enforcement proceeding. 10 CFR Part
205, Subpart V. The Subpart V process
may be used in situations where the
DOE is unable to identify readily those
persons who may have been injured by
alleged regulatory violations or to
determine the amount of such injuries. A
more detailed discussion of Subpart V
and the authority of OHA to fashion
procedures to distribute refunds is set
forth in the cases of Office of
Enforcement, 9 DOE { 82,508 (1981), and
Office of Enforcement, 8 DOE { 82,597
(1981) (Vickers)

In keeping with the goals of Subpart V
regulations, we will attempt to provide
refunds to claimants who demonstrate
that they were injured by Butler's
overcharges during the November 1,
1973 through April 30, 1974 remedial
order period. Because the Remedial
Order underlying this proceeding
covered only Butler's overcharges to its
retail customers of kerosene and No. 2
heating oil, only those customers will be
eligible for a refund in this proceeding,
Residual funds in the Butler escrow
account are to be distributed in
accordance with the provisions of the
Petroleum Overcharge Distribution and
Restitution Act of 1986 (PODRA), Pub. L.
99-509, Title II1. See 51 FR 43964
(December 5, 1986).

A. Calculation of Refund Amounts.
The first step in the refund process is the
calculation of an applicant's potential
refund. To accomplish this, we propose
adopting a volumetric refund
presumption. This presumption assumes
that Butler's overcharges were spread
equally over all gallons of covered
products that the firm sold during the
remedial order period.

Under the volumetric presumption, the
potential refund for a claimant will be
calculated by multiplying the number of
gallons of covered products that it

purchased from Butler dyring the
remedial order period by a volumetric
factor of $0.571 per gallon.! In addition,
successful claimants will receive
proportionate shares of the interest that
has accrued on the Butler escrow
account.

The volumetric refund presumption is
rebuttable. Because we realize that the
impact on an individual claimant may
have been greater than its potential
volumetric refund, a claimant may
submit evidence detailing the specific
overcharge that it allegedly incurred in
order to be eligible for a larger refund.
See Standard Oil Co. (Indiana)/Army
and Air Force Exchange Service, 12
DOE { 85,015 (1984).

As in previous cases, only claims for
at least $15 in principal will be
processed. This minimum has been
adopted because the cost of processing
claims for refunds of less than $15
outweighs the benefits of restitution in
those situations. See, e.g., Uban Oil Co.,
9 DOE {82,541 (1982). See also 10 CFR
205.286(b). Accordingly, an applicant
must have purchased at least 254 gallons
of covered products from Butler in order
for its claim to be considered.

B. Determination of Injury. Once a
claimant's potential refund has been
calculated, we must determine whether
it was injured by its purchases, /.e.,
whether it was forced to absorb the
alleged overcharges. To facilitate this
process, we generally adopt
presumptions of injury in Subpart V
proceedings. Injury presumptions are
designed to allow claimants to
participate in the refund process without
incurring inordinate expenses and to
enable OHA to consider the refund
applications in the most efficient way
possible. Because retail purchasers of
Butler covered products are the only
class of purchasers eligible for refunds
in this proceeding, we propose adopting
only one injury presumption, the end-
user presumption.

We will presume that end-users of
Butler covered products, /e, ultimate
consumers of the products whose
businesses are unrelated to the
petroleum industry, were injured by the
firm's overcharges.

Unlike regulated firms in the
petroleum industry, members of this
group generally were not subject to price
controls during the consent order period,

! This figure is computed by dividing the $50,000
received from Butler by the 875,000 gallons of
covered products sold by the firm during the
remedial order period. See January 7, 1988
Memorandum of Telephone conversation between
James Butler, President of Butler, and Jon F. Leyens,
OHA Staff Analyst.

and were not required to keep records

which justified selling price increases by

reference to cost increases.
Consequently, analysis of the impact of
the alleged overcharges on the final
prices of goods and services produced
by members of this group would be
beyond the scope of a special refund
proceeding. See Marion Corporation, 12
DOE {85,014 (1984) and cases cited
therein, Therefore, end users need only
document their purchase volumes of
Butler covered products during the
remedial order period to demonstrate
that they were injured by the
overcharges.

1. Applications for Refund

In order to solicit comments regarding
this Proposed Decision, we will publish
it in the Federal Register. At this time,
we are not accepting Applications for
Refund. Applications will be accepted
only after this Proposed Decision is
issued as a Final Decision and Order.

All comments must be filed within 30
days of the publication of this Proposed
Decision in the Federal Register.
Comments should be sent to: Butler Fuel
Corporation Refund Proceeding, Case
No. KEF-0094, Office of Hearings and
Appeals, Department of Energy, 1000
Independence Avenue SW,,
Washington, DC 20585.

It is therefore ordered that: The refund
amount remitted to the Department of
Energy by Butler Fuel Corporation
pursuant to a Release issued by the
United States Department of Justice on
March 23, 1987 will be distributed in
accordance with the foregoing decision.

[FR Doc. 88-13939 Filed 6-20-88; 8:45 am|
BILLING CODE 6450-01-M

FEDERAL COMMUNICATIONS
COMMISSION

[Report No. W-42]

Window Notice for the Filing of FM
Broadcast Applications

Release: June 3, 1988.

Notice: is hereby given that
applications for vacant FM broadcast
allotments listed below may be .
submitted for filing during the penod
beginning June 3, 1988 and ending July
14, 1988 inclusive. Selection of a
permittee from a group of acceptable
applicants will be by the Comparative
Hearing process.
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Channel—293A

Bay Minette AL
Vernon.. AL
Horseshoe Bend.. AR
Lucerne Valley CA
(075 (41 (1 RURAROIEEE o8 o =28 505 SN CA
Ledyard cT
Pocomoke: Clf Y we: smimamwrmirmriniirinsiew MD
Plattsmouth . NE
Farmington NH
Delta OH
Holdenville OK
Rogersville TN
Muenster. X
Channel '—293 C2

Bella Vista AR
Channel—228A

Earlimart CA
Channel—285A

Lenwood CA
South Oroville CA

H. Walker Feaster IlI,

Acting Secretary, Federal Communications
Commission.

[FR Doc. 88-13570 Filed 6-20-88; 8:45 am]
BILLING CODE 6712-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

Privacy Act of 1974; Proposed
Addition of a Routine Use of a System
of Records

AGENCY: Federal Deposit Insurance
Corporation {“FDIC").

ACTION: Notice of proposed addition of a
routine use to a System of Records:
lxl"lixl Bank Liguidation Records.”

Summany: On April 13, 1988, the Board
of Directors of the FDIC established a
new system of records, entitled “Insured
tank Lignidation Records,” pursuant to
loe Privacy Act of 1974. The system is to
beu(}me effective on October 1, 1988. A
toutine use was inadvertently omitted
from the system. This notice corrects

that omission by adding the routine use.
PATE: Comments must be submitted by
July 21, 1988. The new routine use will
be effective October 1, 1988, along with
the remainder of the system, unless a

Superseding notice to the contrary is
published, i

SUPPLEMENTARY INFORMATION: The
fggg established, effective October 1,

» 5ee 53 FR 12815 (Apr. 19, 1988), a
iew system of records, pursuant to the
Privacy Act of 1974, 5 U.S.C. 552a,
;""‘jcemmg records of individuals who
i: (AObl_lga!lons with FDIC-insured

rs tutions that have failed or that were
Provided open-bank assistance by the

SRR,
1
) Channel upgraded to C2 per MM Docket No. 86~

FDIC and for which the FDIC is acting in
its corporte capacity or in its
receivership capacity as liquidator of
certain of the institutions’ assets. An
essential routine use was inadvertently
omitted from the notice of the system. It
is necessary that the FDIC provide files
of certain debtors of failed and assisted
FDIC-insured institutions to
underwriters of fidelity bonds and
directors and officers liability insurance
policies, outside counsel and other
consultants hired by such carriers,
former directors and officers and their
counsel, auditors of the institutions, and
the insurance carriers of such auditors.
Supplying these documents facilitates
attempts by the FDIC, as the holder of
claims against those parties, to settle the
claims amicably during the course of
pre-trial or pre-litigation negotiations.
The routine use that would permit such
important negotiations to take place is
herewith being added in order to correct
its omission.

Accordingly, the Board of Directors of
the FDIC proposes to revise the Insured
Bank Liquidation Records system to
read as follows:

FDIC 30-64-0013

SYSTEM NAME:
Insured Bank Liquidation Records.

(Complete text appears at 53 FR 12815 (Apr.
19, 1988)

- * * -

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPCSES OF SUCH USE!

A new paragraph 11 is added to read
as follows:

{(11) To the parties, the parties’
counsel or other representatives, the
parties’ insurance carriers or
underwriters of bankers blanket bonds
or financial institutions bonds for failed
or assisted FDIC-insured banks in
conjunction with claims made by the .
FDIC or litigation instituted by the FDIC
or others on behalf of the FDIC against
former officers, directors, accountants,
lawyers, consultants, appraisers, or
underwriters of bankers blanket bonds
or financial institutions bonds of a failed
or assisted FDIC-insured institution.

- - - . *

By direction of the Board of Directors.

Dated at Washington, DC, this 13th day of
June, 1988.

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,

Executive Secreiary.

[FR Doc. 88-13913 Filed 6-20-88; 8:45 am|
BILLING CODE 6714-01-M

FEDERAL MARITIME COMMISSION
Agreement(s) Filed

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street
NW., Room 10325. Interested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments are found in § 572.603 of Title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Agreement No.: 224-010903-001

Title: Maryland Port Administration
Terminal Agreement.

Parties:

Maryland Port Administration

Atlantic Container Line, Ltd. (ACL)

Synopsis: The ageement amendment
provides ACL a $50 discount from port
charges for loaded containers moving by
rail between Baltimore and Louisville,
Kentucky; Chicago, [llinois; or Detroit
Michigan.

By Order to the Federal Maritime
Commission.

Dated: June 186, 1988.
Joseph C. Polking,
Secretary.
[FR Doc. 88-13891 Filed 6-20-88; 8:45 am]
BILLING CODE 6730-01-M

Agreement(s) Filed

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street
NW., Room 10325. Interested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments are found in § 572.603 of Title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
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Commission regarding a pending
agreement.

Agreement No.: 224-200127

Title: Virginia International Terminals
Inc., Terminal Agreement
Parties:

Virginia International Terminals, Inc.
Yang Ming Marine Line

Synopsis: The agreement provides
Yang Ming the nonexclusive use of
marine terminal facilities at Norfolk
International Terminals at rates based
on tonnage throughput guarantees.

Agreement No.: 224-004166-004

Title: Port of Oakland Terminal
Agreement
Parties:

Port of Oakland (Port)
Pasha Properties, Inc. (Pasha)

Synopsis: The agreement provides for
(1) an additional six percent retention
by Pasha of the dockage, wharfage,
wharf demurrage and wharf storage
charges arising from its operations
because of terminal limitations; (2) the
possibility of Pasha's handling of certain
cargo operations of the assigned
premises at another Port facility because
of the physical limitations of its
assigned Outer Harbor Terminal facility;
and (3) application of the Agreement's
compensation factors with certain
modifications to the handling of said
cargo and vessels at another of the
Port's terminal facilities.

Agreement No.: 224-011067-001

Title: City of Long Beach Terminal
Agreement
Parties:

City of Long Beach
Long Beach Container Terminal, Inc,

Synopsis: The agreement amendment
established an expiration date, June 30,
2011, for the basic preferential
assignment agreement for the use of
cranes at the Port of Long Beach,
California.

Agreement No.; 224-010736-002

Title: Port of Long Beach Preferential
Assignment Agreement
Parties:

City of Long Beach
Long Beach Container Terminal, Inc,

Synopsis: The agreement (1) reflects
the commencement and expiration dates
of the term of the basic agreement; and
(2) restates and clarifies the
compensation provisions.

By Order of the Federal Maritime
Commission.

Dated: June 16, 1988. s
Joseph C. Polking,
Secretary.
[FR Doc. 88-13940 Filed 6-20-88; 8:45 am]
BILLING CODE 6730-01-M

Ocean Freight Forwarder License
Revocations; Sesko International, Inc.,
et al.

Notice is hereby given that the
following ocean freight forwarder
licenses have been revoked by the
Federal Maritime Commission pursuant
to section 19 of the Shipping Act of 1984
(46 U.S.C. app. 1718) and the regulations
of the Commission pertaining to the
licensing of ocean freight forwarders, 46
CFR 510.

License Number: 1171

Name: Sesko International, Inc.

Address: 4515 NW. 72nd Avenue,
Miami, FL 33166.

Date Revoked: March 16, 1988.

Reason: Failed to maintain a valid
surety bond.

License Number: 3023

Name: Uni-Trans Illinois
Consolidated, Inc.

Address: 10400 W. Higgins Road,
#110, Rosemont, IL 60018.

Date Revoked: April 30, 1988.

Reason: Failed to maintain a valid
surety bond.

License Number: 2501

Name: American Forwarding
Company.

Address: 1451 Wycliff Avenue, Dallas,
TX 75207,

Date Revoked: May 7, 1988.

Reason : Failed to maintain a valid
surety bond.

License Number: 3013

Name: IMCM (USA), Inc.

Address: 574 Summit Avenue, 4th
Floor, Jersey City, NJ 07306,

Date Revoked: May 8, 1988.

Reason: Failed to maintain a valid
surety bond.

License Number: 2897

Name: G&A Freight Forwarding Corp.
Address: 8154 NW. 67th Street, Miami,
FL 33166.
Date Revoked: May 29, 1988.
Reason: Failed to maintain a valid
surety bond.
Robert G. Drew,
Director, Bureau of Domestic Regulation.
[FR Doc. 88-13892 Filed 6-20-88; 8:45 am|
BILLING CODE 6730-01-M

Ocean Freight Forwarder; Reissuance
of License; World Express Lines, Inc.

Notice is hereby given that the
following ocean freight forwarder
license has been reissued by the Federal
Maritime Commission pursuant to
section 19 of the Shipping Act of 1934 (46
U.S.C. app. 1718) and the regulations of
the Commission pertaining to the
licensing of ocean freight forwarders,
456 CFR Part 510.

" Date
License No. Name/Address Rblssiod
2670R.............. World Express Lines, | May 31,
Inc., 1755 W. 1988.
Walnut Parkway,
Compton, CA
90220.
Robert G. Drew,

Director, Bureau of Domestic Regulation.
[FR Doc. 88-13893 Filed 6-20-88; 8:45 am|
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

R.L. Cato et al.; Change in Bank
Control Notices; Acquisitions of
Shares of Banks or Bank Holding
Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§ 225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(3)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
notices have been accepted for
processing, they will also be available
for inspection at the offices of the Board
of Governors. Interested persons may
express their views in writing to thq
Reserve Bank indicated for that notice
or to the offices of the Board of
Governors. Comments must be received
not later than July 6, 1988.

A. Federal Reserve Bank of Atlanta
(Robert E. Heck, Vice President) 104
Marietta Street, NW., Atlanta, Georgia
30303:

1. R.L. Cato, Lyons, Ceorgia; to
acquire an additional 2.33 percent of the
voting shares of Altamaha Bancshares,
Inc., Uvalda, Georgia, and thereby
indirectly acquire Altahama Bank and
Trust Company, Uvalda, Georgia.

2. Ben M. Robertson, Maryville,
Tennessee; to retain 10.8 percent and ;
acquire an additional 9.2 percent of the
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voting shares of Twin Cities Financial
Services, Inc., Maryville, Tennessee, and
thereby indirectly acquire Citizens Bank
of Blount County, Maryville, Tennessee.
Board of Governors of the Federal Reserve
System, June 15, 1988.

William W. Wiles,

Secretary of the Board.

[FR Doc. 88-13879 Filed 6-20-88; 8:45 am)
BILLING CODE 6210-01-M

First Virginia Banks, Inc., et al.,
Formations of; Acquisition by; and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied for the Board's approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and

§ 225.14 of the Board's Regulation Y (12
CFR 225.14) to become a bank holding
company or to acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 3(c} of the Act (12
U.5.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of

d

he

Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on

an application that requests a hearing
must include a statement of why a

vritten presentation would not suffice in
ieu of a hearing, identifying specifically
a0y questions of fact that are in dispute
and summarizing the evidence that

ould be presented at a hearing.

Unless otherwise noted, comments

egarding each of these applications

gl;af; be received not later than July 13,

)

A. Federal Reserve Bank of Richmond
Lloyd W. Bostian, Jr., Vice President)
g;ﬁ!iast Byrd Street, Richmond, Virginia
L. First Virginia Banks, Inc., Falls
hurch. Virginia; to merge with Monroe
bancshares, Inc., of Madisonville,
“nnessee, and thereby indirectly
cquire Bank of Madisonville,
ladisonville, Tennessee.

B- Federal Reserve Bank of St. Louis

andall G, Sumner, Vice President) 411
Ocust Street. St. Louis, Missouri, 63166:
1 Umpn Planters Corporation,
emphis, Tennessee: to acquire an

dditional 20 percent of the voting

ares of The Citizens Bank, Collierville,
€nnessee,

Board of Governors of the Federal Reserve
System, June 15, 1988.

William W. Wiles,

Secretary of the Board.

[FR Doc. 88-13880 Filed 6-20-88; 8:45 am|
BILLING CODE 6210-01-M

Old Kent Financial Services Corp., et
al.; Acquisitions of Companies
Engaged in Permissible Nonbanking
Activities

The organizations listed in this notice
have applied under § 225.23 (a)(2) or (f)
of the Board's Regulation Y (12 CFR
225.23 (a)(2) or (f) for the Board's
approval under section 4(c)(8) of the
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “‘reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrevied by
approval of the proposal.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated for the application or the
offices of the Board of Governors not
later than July 8, 1988.

A. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. Old Kent Financial Services Corp.,
Grand Rapids, Michigan; to acquire

Vanguard Financial Services Corp.,
Lombard, Illinois, and thereby engage in
providing finance leasing of office
equipment such as office furniture,
mailing, and facsimile machines, mini
computers and word processors
pursuant to § 225.25(b)(5) of the Board's
Regulation Y.

B. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. First Morrill Company, Omaha,
Nebraska; to acquire Morrill Insurance
Services, Inc., Morrill, Nebraska, and
thereby engage in insurance activities
pursuant to § 225.25(b)(8)(iii) of the
Board's Regulation Y. These activities
will be conducted within a 15 mile
radius around Morrill, Nebraska.

Board of Governors of the Federal Reserve
System, June 15, 1988.

William W. Wiles,

Secretary of the Board.

[FR Doc. 88-13881 Filed 6-20-88; 8:45 am|
BILLING CODE 6210-01-M

United Jersey Banks, et al.;
Applications To Engage de Novo in
Permissible Nonbanking Activities

The company listed in this notice have
filed an application under § 225.23(a)(1)
of the Board's Regulation Y (12 CFR
225.23(a)(1)) for the Board’s approval
under section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to commence or to
engage de novo, either directly or
through a subsidiary, in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices." Any request for a
hearing on this question must be
accompanied by a statement of the
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reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than July 8, 1988.

A. Federal Reserve Bank of New York
(William L. Rutledge, Vice President) 33
Liberty Street, New York, New York
10045:

1. United Jersey Banks, Princeton,
New Jersey: to engage de novo through
its subsidiary, Trico Mortgage Company,
Inc., Laurence Harbor, New Jersey, in
making, acquiring, selling and servicing
commercial loans, as well as acting as
agent, broker or advisor with respect to
commercial loans and other extensions
of credil pursuant to § 225.25(b)(1) of the
Board's Regulation Y. Comments on this
application must be received by July 5,
1988.

B. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. Farmers and Merchants
Bancshares, Inc., Crescent, Oklahoma;
to engage de novo in insurance activities
pursuant to § 225.25(b)(8)(iii) of the
Board's Regulation Y. These activities
will be conducted within a 12-15 mile
radius from the city of Cresent.

Board of Governors of the Federal Reserve
System, June 15, 1988.

William W, Wiles,

Secretary of the Board.

[FR Doc. 88-13882 Filed 6-20-88; 8:45 am)
BILLING CODE 6210-01-M

————

— e ——

FEDERAL TRADE COMMISSION

Consumer Protection; Used Car Trade
Regulation Rule; Information
Collection Requirement

AGENCY: Federal Trade Commission.
ACTION: Notice of application to OMB
under the Paperwork Reduction Act, 44
U.S.C. 3507 (1982), for an extension for
three years of the clearance of
information collection requirements
contained in the Used Car Trade
Regulation Rule, 16 CFR Part 455. The
existing clearance is OMB control No.
3084-0079.

SUMMARY: On November 19, 1984, the
Federal Trade Commission promulgated
a revised final trade regulation rule

which requires used car,dealers to
disclose, on a window sticker or
“Buyers' Guide" posted on used cars
offered for sale to consumers,
information about the warranty
coverage offered, the meaning of an “as
is" sale, and other related information.
16 CFR Part 455 ("Used Car Rule" or
“Rule”). In April 1985 the Commission
requested OMB review of the
information collection requirements
contained in the Rule.

On June 4, 1985, OMB approved that
Request, assigning control no. 3084-0079,
for use through June 30, 1988. This
Request for OMB Review seeks an
extension of that clearance for a three-
year period. The Supporting Statement
for this Request includes an adjusted
estimate of the paperwork burden (as
defined) by 5 CFR Part 1320) associated
with the information disclosures
required by the Used Car Rule. The
Rule’s requirements and the reasons for
its promulgation have not changed since
the previous submission. The
Commission's Statement of Basis and
Purpose and Regulatory Analysis for the
Rule was published at 49 FR 45692, et
seq. (November 14, 1984).

Estimate of Information Collection
Burden

(i) Calculation of Burden.

It will take used car dealers in the
aggregate not more than an estimated
918,000 hours per year to comply with
the disclosure requirements of this Rule.
The basis for this estimate is described
in detail in the Supporting Statement.
The calculations from which the
estimate is derived are summarized in
the table below.

Information in the rulemaking record
indicates that there were approximately
57,000 sellers offering used motor
vehicles in the United States in 1981.
The 1985 Supporting Statement was
based on an estimate of 77,000 dealers.
Current information suggests that the
number of used car dealers may be as
high as 88,000. In 1986 (the most recent
period for which data is available) 16.5
million used cars were sold. According
to a report published by Hertz
Corporation, of those 16.5 million
transactions, 45% were sold by new car
dealer and 11% by used car only dealers.
The remainder were private
transactions between individuals not
covered by the Rule. Thus, 9.2 million
used car sales are subject to the Rule’s
requirements. This produces an average
of 105 sales per dealer.

3 : Burden
Summary of burden calculation i
« Ordering forms, 1.0 hour per dealer.. 88,000
« Entering data on buyers' guides,
2.5 min. per vehicle ... 383,000
« Posting data on vehicles, 1.75 min.
per vehicle ! 268,000
« Revision of disclosures, 4 min. per
vehicle in 2% of sales ........................ 12,000
« Reposting buyers' guides, 1.75
min. each for 50% of vehicles 134,000
¢ Completing and posting new
buyers’ guides, 4.25 min. each for
W e b1 % P e 4 e < | 33,000
918,000

Total :

For further information about this
estimate, refer to the Supporting
Statement.

DATES: Comments on this Request for
OMB Review must be submitted on or
before July 21, 1988.

ADDRESS: Send comments to Mr. Don
Arbuckle, FTC Desk Officer, Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Room 3228,
Washington, DC 20503. Copies of the
Request for OMB Review may be
obtained from Public Reference Branch,
Room 130, Federal Trade Commission
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Christian S. White, Assistant General
Counsel, Federal Trade Commission,
Washington, DC 20580, (202) 376-2476.
Robert D. Paul,

General Counsel.

[FR Doc. 88-13894 Filed 6-20-88; 8:45 am]
BILLING CODE 6750-01-M.

—

GENERAL SERVICES
ADMINISTRATION

Agency Information Collection
Activities Order OMB Review

AGENCY: Contract Policy Division, GSA.

SUMMARY: GSA is requesting that the
Office of Management and Budget
(OMB) renew recently expired
information collection 30900060,
Building Service Contractor Work
Report, which requires guard
contractors to submit sign-in, sign-out
logs as evidence of the hours that
employees have worked.
ADDRESSES: Send comments to Bruce
McConnell, GSA Desk Officer, Room
3235, NEOB, Washington, DC, 20503,
and to Mary L. Cunningham, GSA
Clearance Officer, General Services
Administration (CAIR), F Street at 18th,
NW., Washington, DC 20405.
Annual Reporting Burden: Firms
responding, 220; responses, 52 per firm

s G Sy P |
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per year; average hours per response, .5;
burden hours, 5720.

FOR FURTHER INFORMATION CONTACT:
Jewell Wilson 202-566-1811.

Copy of Proposal: Readers may obtain
a copy of the proposal by writing the
Information Collection Management
Branch (CAIR), Room 3014, GS Bldg.,
Washington, DC 20405, or by

telephoning 202-535-7074.

Dated: June 14, 1988.

Emily C., Karam,

Director, Information Management Division
(CAl).

[FR Doc. 88-13965 Filed 6-20-88; 8:45 am|
BILLING CODE 6820-23-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control

AIDS Surveillance and Prevention
Projects; Meeting

AcTiON: Notice of Meeting-The Centers
for Disease Control (CDC) will convene
a meeting to discuss the Fiscal Year 1989
draft application instructions for

minority AIDS initiatives to be

supported within the AIDS Surveillance
end Prevention Projects.

Time and Date: 9 a.m.—2:00 p.m., June
30, 1988.

Place: Center for Prevention Services
Conference Room, CDC Freeway Office
Park, 1600 Tullie Circle, NE., Atlanta,
Georgia 30329.

Status: Open to the public, limited
only by the space available.

Contact Person for More Information:
Mr. John Lehnherr, Resource Analysis,
Office of the Director, Center for
Prevention Services, Centers for Disease
Control, Atlanta, GA 30333, Telephone:
lC;;Jﬁrgmen:ial: (404) 639-1823. FTS: 236-

Dated: June 16, 1988.

Elvin Hilyer,

Assaciate Director for Policy Coordination
Centers for Disease Control,

BILLING CODE 4160-18-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Administration
[Docket No. N-88-1815]

Submission of Proposed Information
Collection to OMB

AGENCY: Office of Administration, HUD.
ACTION: Notice.

sumMMARY: The proposed information
collection requirement described below
has been submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.

ADDRESS: Interested persons are invited
to submit comments regarding this
proposal. Comments should refer to the
proposal by name and should be sent to:
John Allision, OMB Desk Officer, Office
of Management and Budget, New
Executive Office Building, Washington,
DC 20503.

FOR FURTHER INFORMATION CONTACT:
David S. Cristy, Reports Management
Officer, Department of Housing and
Urban Development, 451 7th Street SW.,
Washington, DC 20410, telephone (202)
755-6050. This is not a toll-free number.
Copies of the proposed forms and other
available documents submitted to OMB
may be obtained from Mr. Cristy.
SUPPLEMETARY INFORMATION: The
Department has submitted the proposal
for the collection of information, as
described below, to OMB for review, as
required by the Paperwodk Reduction
Act (44 U.S.C. Chapter 35).

The Notice lists the following
information: (1) The title of the
information collection proposal; (2) the
office of the agency to collect the
information; (3) the description of the
need for the information and its
proposed use; (4) the agency form

submissions will be required; (7) an
estimate of the total numbers of hours
needed to prepare the information
submission including number of
respondents, frequency of response, and
hours of response; (8) whether the
proposal is new or an extension,
reinstatement, or revision of an
information collection requirement; and
(9) the names and telephone numbers of
an agency official familiar with the
proposal and of the OMB Desk Officer
for the Department.

Authority: Sec. 3507 of the Paperwork
Reduction Act, 44 U.S.C. 3507; sec. 7(d) of the
Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d).

Date: June 15, 1988.

John T. Murphy,
Director, Information Policy and Management
Division,

Notice of Submission of Proposed
Information Collection to OMB

Proposal: Management Review Report
for Unsubsidized Multifamily Housing
Programs and Management Review
Worksheet.

Office: Housing.

Description of the Need for the
Information and its Proposed Use: This
information is used by coinsuring
lenders to evaluate the adequacy of
management at projects that apply for
coinsured loans. The information is
needed to periodicaly monitor and
evaluate ongoing management
operations and procedures at coinsured
projects with regard to maintenance and
security; financial management; leasing
and occupancy; tenant management
relations; and general management
practices.

Form Number: HUD-9838.

Respondents: Busineses or Other For-
Profit and Small Business or

anagement Review Report

number, if applicable; (5) what members  Organizations.
FR Doc. 8814057 Filed 6-20-88; 8:45 am] of the public will be affected by the Freguency of Submission: On
proposal; (6) how frequently information Qccasion.
REPORTING BURDEN
Number of Frequency Hours per o Burden
respondents X | of response % response = heurs
Management Review Worksheet 450 1 7 3,150
450 1 1 450

Total Estimated Burden Hours: 3,600.
Status: Reinstatement.

Contact: Matthew C. Andrea, Jr.,
HUD, (202) 755-4956, John Allison, OMB,
(202) 395-6880.

Date: June 9, 1988.
[FR Doc. 88-13951 Filed 6-20-88; 8:45 am|
BILLING CODE 4210-01-M
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DEPARTMENT OF THE INTERIOR Sec. 6: Lots 1, 2, 3, 4, 5, 6, E%eSW¥%, SE¥%; Sec. 16: AlL
Sec. 7: Lots 1, 2,3, 4, E%, E%eWk; T.9N,R.30E, BM.,
Bureau of Land Management Sec. 8: All; Sec. 36: All.
Sec. 9: EV2NEVs, WY%2SW¥%, SEY4; T.8N.,R.31E,BM,
Lakeview District Multiple Use Sec. 10: NW¥%NE Y%, NEAYNW Y, Sec. 16: Lots 1, 2, 3,4, 5, 8, 7, NEY,
Advisory Council Meeﬂpng NEYNWY%NW%NWY%, S%NW%, E%NWY, NEY%SW¥%, NY%SEV.
NWY“iNWY, NEAINWYNW %, T.9N,R.31E,BM.,,
[OR-010-08-4410-12:GP8-149] SYHNWY%NW %, SWHNW %, W%SW¥; Sec. 36: Lots 1, 2, 3, 4, N'%, N2S%.

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of a meeting of the
Lakeview District Multiple Use
Advisory Council.

SUMMARY: The Lakeview District
Multiple Use Advisory Council will meet
Thursday, July 28, 1988. The meeting is
open to the public and will begin at
10:00 a.m. in the Lakeview District
Conference Room at 1000 South Ninth
Street, Lakeview, Oregon.

The purpose of this meeting is to
discuss information relating to the
Warner Lake Plan Amendment for
Wetlands and Associated Uplands.
DATE: July 28, 1988.

FOR FURTHER INFORMATION CONTACT:
Renee Snyder, Environmental
Coordinator, Telephone: (503) 947-2177.
Judy Nelson,

District Manager.

[FR Doc. 88-13883 Filed 6-20-88; 8:45 am]
BILLING CODE 4310-33-M

[ID-030-07-4212-12]

Realty Action; Exchange of Public
Lands in Bingham County, ID

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of realty action;
exchange of public lands in Bingham
County.

SUMMARY: The following described
public lands have been determined to be
suitable for disposal by exchange under
section 206 of the Federal Land Policy
and Management Act of 1976, 43 U.S.C.
1716:

T.1N., R.32E., BM.,
Sec. 23: E%2W %, W%SE Y4:
Sec. 26: NEYANW Y, NEV4SEY4, S%SE Y4:
Sec. 34: SEY4SE Y4:
Sec. 35: EY2, SWY4.
T.1S,R.32E.,BM.,
Sec. 1: Lots 1, 2, N%SE¥%, SEVSEY:
Sec. 2: Lots 1, 2;
Sec. 12;: NEYNE Y%:
Sec. 13: S%2NE Y4, SEV4SE Y.
T.1N.,R.33E.,BM.,
Sec. 33: All;
Sec. 34: NV2, SW¥%, N¥%SEY%, SWY%SE%.
T.1S,R.33E., BM.,
Sec. 1: Lots 1, 2, 3, NEVAaSW Y%, SEY:
Sec, 2: Lot 4, W%SW¥;:
Sec. 3: Lots 1, 2, 3. 4, S%:
Sec. 4: Lots 1, 2, 3, 4, Ev2.SW 4, SEY;
Sec. 5: Lots 1, 2, 3, 4, N%SEY4;

Sec. 18: Lots 1, 2, 3, 4, NeNEY, EXLW%:
Sec. 19: Lots 1, 2, 3, 4, SWY¥%NEY,
E%NWY4, NEVaSWY%.

T.1S.,R.34E, BM,,

Sec.2:Lots 1, 2;

Sec. 3: Lots 1, 2, 3, 4, S¥%;

Sec.4:Lots 1, 2, 3, 4;

Sec.5: Lots 1, 2, 3, 4;

Sec. 6: Lots 1, 2, 3, 4, 5, 8, NY%SE V:

Sec. 7: SEVaNW Y%, E¥.SW Y4, SEY4;

Sec. 8: All;

Sec. 9: All;

Sec. 11: NW¥4, N%S%;

Sec. 13: SW4;

Sec. 14: S¥%;

Sec. 15: All;

Sec. 17: All;

Sec. 18: Lot 1, NE%, EYa2NW Y4, N%SEY;

Sec. 20: All;

Sec. 21: N'%;

Sec. 22: N%, E%SEY;;

Sec. 23: All;

Sec. 24: SWYaNW Ys;

Sec. 26: N%NE Y, NEY%NWY;

Sec. 27: NEY4NE%;

Sec. 29: NW¥%NW ¥%;

Sec. 30: N%NE Y.

Containing 14,232.52 acres.

In exchange for these lands, the
Federal Government will acquire
scattered sections of non-Federal lands
in Butte, Bingham, Blaine, Clark,
Bonneville and Power counties from the
State of Idaho, described as follows:

T.4N,R.24E., BM,,
Sec. 36: All
T.3S.,R.27E., BM.,
Sec. 36: All.
T.4S.,R.27E.,BM.,,
Sec. 16: All;
Sec. 36: All.
T.5S.,R.27E., BM.,
Sec. 186: All.
T.1S.,R.28E., BM.,
Sec. 36: All
T.2S.R.28E., BM.,
Sec. 36: All
T.5S.,R.28E, BM,,
Sec. 36: All
T.2S.,R.29E., BM.,
Sec. 16: All;
Sec. 36: All.
T.3S..R.29E, BM.,
Sec. 16: All.
T.9N..R.29E., BM.,
Sec. 36: All.
T.10N..R.29E., BM.,
Sec. 18: All.
T.2S,R.30E, BM.,
Sec. 16: All;
Sec. 36: All.
T.6N.,R.30E., BM.,
Sec. 16: All.
T.7N.,R.30E, BM.,
Sec. 168: EVz,
T.8N.,R.30E, BM.,

T.1N.R.34E, BM,,
Sec. 36: All.
T.2N,R.34E, BM.,
Sec. 16: All;
Sec. 36: All.
T.1S,R.35E., BM.,
Sec. 36: EYe, NEVaNW %, SYaNW Y.
T.1N,R.35E.,BM.,,
Sec. 16: Wa.
T.2N,R.35E., BM.,
Sec. 16: All;
Sec. 36: All.
T.1N.,R.38E, BM,,
Sec. 16, N%, NEV4ASW¥%, N%SEY,
SEY%SEVYa.
T.1S.,R.36E, BM.,
Sec. 16: W%NE Y%, NW¥%, S%.

Containing 18,055.80 acres.

The purpose of the exchange is to
dispose of scattered, difficult to manage
public land parcels while acquiring
State-owned lands which would
compliment the Bureau's land
management pattern. The exchange
would also allow the Bureau to acquire
certain State lands containing important
wildlife and recreation values. The
exchange is consistent with the Bureau's
land use planning. The concept of land
exchange has been generally discussed
with Federal, State and local
governmental agencies, public land user
groups, and individuals through
participation in the Bureau's land use
planning process. The exchange will
include both surface and mineral
estates.

The value of the lands to be
exchanged is approximately equal, and
the acreage will be adjusted to equallze
the values upon completion of the final
appraisal of the lands.

The terms and conditions applicable
to the public lands are:

1. A reservation to the United States
of a right-of-way for ditches or canals

‘constructed by the authority of the

United States, Act of August 30, 1890 (43
U.S.C. 945).

2. A reservation to the United States
of a right-of-way for a Federal Aid
Highway for the Idaho Department of K
Transportation, Act of November 9, 1921
(23 U.S.C. 317), 1-02100.

3. Those rights for powerline purposes
as granted to Idaho Power Company, I-
6741, 1-12870, 1-20136, 1-13, 1-08237 and
1-06975. i

4. Rights for road purposes as grante
under the Act of October 21, 1976 to :
Bingham County (I-20136), and pursuan
to revised Statute 2477 (I-25881).
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The State lands, when conveyed to
the United States, will be subject to such
terms and conditions as are necessary
to protect the permittees and lessees.
The permittee/lessee will be able to
either continue his/her use under the
existing terms of the State's
authorization or may be issued a new
authorization by the Bureau of Land
Management.

The publication of this notice in the
Federal Register will segregate the
public lands described above to the
extent that they will not be subject to
appropriation under the public land
laws, including the mining laws. As
provided by the regulations of 43 CFR
22-01.1(b), any subsequently tendered
application, allowance of which is
discretionary, shall not be accepted,
shall not be considered as filed, and
shall be returned to the applicant.

The non-Federal lands described
above are subject to prior Federal
reserved minerals. The prior Federal
interests are hereby segregated to the
extent that such interests will not be
subject to appropriation under the
mining laws until a otice pursuant to 43
CFR 2200.3(a) is issued.

The Desert Land Entry applications of
Paul Olsen (I-14783), Cheryl . Olsen (I-
15009), Max Ranson (I-16249), Marilyn
R. Clement (I-21926), and Zane Clement
(I-21925) on the public land to be
exchanged will be rejected when this
realty action becomes the final
determination of the Department of
Interior.

Detailed information concerning the
exchange, including the land use plan
supporting this exchange and
environmental analysis, is available for
review at the Idaho Falls District Office,
940 Lincoln Road, Idaho Falls, Idaho
63401,

For a period of 45 days interested
parties may submit comments to the
ldaho Falls District Manager at the
following address: District Manager,
ldaho Falls District Office, 940 Lincoln
Road, Idaho Falls, ID 83401.

Dated: June 13, 1988.

Lloyd H. Ferguson,

District Manager.

[FR Doc. 88-13885 Filed 6-20-88; 8:45 am]
BILLNG CODE 4310-GG-M

(NV-830-08-4212-13; N-48171]

Realty Action; Nevada
June 8, 1088,

AGENCY: Bureau of
Interige. Land Management,

:mon: Notice; Issuance of Land
“\thange Conveyance Document and

Order Providing for Opening of Public
Lands, Nevada.

SUMMARY: This notice identifies Federal
and non-Federal lands involved in a
recently completed exchange
transaction. The purpose of the
exchange was to acquire non-Federal
lands within the Toiyabe National
Forest having high public values. The
mineral estates in the Federal and non-
Federal lands were also conveyed.
EFFECTIVE DATE: July 21, 1988.

FOR FURTHER INFORMATION CONTACT:
Forest Supervisor, Toiyabe National
Forest, 1200 Franklin Way, Sparks, NV
89431, 702-355-592,

SUPPLEMENTARY INFORMATION: The
United States issued Patent No. 27-88—
0010 to The Trust for Public Land on
June 3, 1988, for the following described
lands pursuant to section 206 of the Act
of October 21, 19876 (43 U.S.C. 1716):

Mount Diablo Meridian, Nevada
T.11N.,R.23E,

Sec. 1, S¥2SEY:;

Sec. 12, W¥%2NEY4, SEVYa.

The area described contains 320 acres in
Lyon County, Nevada.

In exchange for these lands, the
United States acquired the following
described lands from The Trust for
Public Land:

Mount Diablo Meridian, Nevada

T.15N., R.19E,
Sec. 3, Lot 1 of the NW%, SW¥.

The area described contains 240 acres
in Carson City County, Nevada. Title to
the non-Federal lands was accepted on
June 3, 1988.

The values of the Federal lands and
the non-Federal lands in this exchange
were appraised at $112,000.00 and
$114,000.00, respectively. In order to
equalize values, the United States Forest
Service, Toiyabe National Forest, paid
the proponent $2,000.00.

In accordance with 43 CFR 2200-3(c),
the lands acquired by the United States
are hereby transferred to the Secretary
of Agriculture as part of the Toiyabe
National Forest and are subject to all
the laws, rules, and regulations
applicable thereto.

At 10:00 a.m., on July 21, 1988, said
lands shall be open to such forms of
disposition as may by law be made of
national forest lands, including location
and entry under the United States
mining laws. Appropriation of said
lands under the general mining laws
prior to the date and time of restoration
is unauthorized. Any such attempted
appropriation, including attempted
adverse possession under 30 U.5.C.
section 38, shall vest no rights against
the United States. Acts required to

establish a location and to initiate a
right of possession are governed by
State law where not in conflict with
Federal law. The Bureau of Land
Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

At 10:00 a.m., on July 21, 1988, the
lands acquired by the United States in
this exchange will also be opened to
applications and offers under the
mineral leasing laws.

Fred Wolf,

Associate State Director, Nevada.

[FR Doc. B8-13884 Filed 6-20-88; B:45 am]
BILLING CODE 4310-HC-M

National Park Service

Concession Contract Negotiations;
Circie Line-Statue of Liberty Ferry, Inc.

AGENCY: National Park Service, Interior,
ACTION: Public notice.

SUMMARY: Public notice is hereby given
that the National Park Service proposes
to negotiate a concession contract with
Circle Line-Statue of Liberty Ferry, Inc.,
authorizing it to continue to provide
passenger ferry transportation services
for the public at Statue of Liberty
National Monument, New York, for a
period of fifteen (15) years.

EFFECTIVE DATE: The Fact Sheet
describing this opportunity will be
released to the public in the near future,
and ninety (90) days will be allowed
from the date of release for responses to
be received.

ADDRESS: Interested parties should
contact the Regional Director, North
Atlantic Region, Boston, Massachusetts
02109, for information as to the
requirements of the proposed contract.

SUPPLEMENTARY INFORMATION: This
contract renewal has been determined
to be categorically excluded from the
procedural provisions of the National
Environmental Policy Act, and no
environmental document will be
prepared.

The foregoing concessioner has
performed its obligations to the
satisfaction of the Secretary under an
existing contract which will expire by
limitation of time on March 31, 1992, and
therefore, pursuant to the provisions of
section 5 of the Act of October 9, 19685
(79 Stat. 969; 16 U.S.C. 20), is entitled to
be given preference in the renewal of
the contract and in the negotiation of a
new contract as defined in 36 CFR 51.5.

The Secretary will consider and
evaluate all proposals received as a
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result of this notice. Any proposal,

including that of the existing

concessioner, must be postmarked or

hand delivered on or before the

ninetieth (90th) day following the

release date shown on the cover of the

Fact Sheet to be considered and

evaluated.

Herbert S. Cables, Jr.,

Regional Director, North Atlantic Region.
Date: May 31, 1988,

[FR Doc. 88-13921 Filed 6-20-88; 8:45 am|

BILLING CODE 4310-70-M

Acadia National Park Advisory
Commission; Meeting

Notice is hereby given in accordance
with the Federal Advisory Committee
Act (Pub. L. 82-463. 86 Stat. 770, 5 U.S.C.
App. 1 Sec. 10), that a meeting of the
Acadia National Park Advisory
Commission will be held on Monday,
July 18, 1988.

The Commission was established
pursuant to Pub. L. 99420, section 103.
The purpose of the Commission is to
consult with the Secretary of the
Interior, or his designee, on matters
relating to the management and
development of the Park, including but
not limited to the acquisition of lands
and interests in lands (including
conservation easements on islands) and
termination of rights of use and
occupancy.

The meeting will convene at the
Mount Desert Island High School, Eagle
Lake Road, Rt. 233, Bar Harbor, Maine,
at 7:00 p.m. to consider the following
agenda:

1. Accept public comments on the
Acadia National Park General
Management Plan.

2. Old business:

A. Easement located on Duck Cove
Brook, Town of Tremont, owned by
Maurianne Adams.

B. Easement located on Hogg Island in
Frenchman's Bay, Town of Gouldsboro,
owned by Montgomery S. Bradley.

C. Easement located on Sutton's
Island, Town of Cranberry Isles, owned
by Rebecca Nussdorfer.

3. New business: General
Management Plan status report.

4. Proposed agenda and date of next
Commission meeting.

The committee meeting is open to the
public. Interested persons may make
oral/written presentations to the
Commission or file written statements.
Such requests should be made to the
official listed below at least seven days
prior to the meeting.

Further information concerning this
meeting may be obtained from the

Superintendent, Acadia National Park,
P.O. Box 177, Bar Harbor, Maine 04609,

Herbert S. Cables, Jr.,
Regional Director.
Date: June 14, 1988.
[FR Doc. 88-13922 Filed 6-20-88; 8:45 am)
BILLING CODE 4310-70-M

National Register of Historic Places;
Notification of Pending Nominations;
Colorado, et al.

Nominations for the following
properties being considered for listing in
the National Register were received by
the National Park Service before June
11, 1988. Pursuant to § 60.13 of 36 CFR
Part 60 written comments concerning the
significance of these properties under
the National Register criteria for
evaluation may be forwarded to the
National Register, National Park
Service, U.S. Department of the Interior,
Washington, DC 20243. Written
comments should be submitted by July
6, 1988.

Carol D. Shull,

Chief of Registration, National Register,
COLORADO

El Paso County

Ramah, First Presbyterian Church of Ramah,
113 8. Commercial St.

Montrose County
Montrose, Lathrop, |. V., House, 718 Main St.
KENTUCKY

Caldwell County

Princeton, Princeton Downtown Commercial
District, Roughly along Main St., E. and W,
Court Sq. Sts.

MARYLAND

Harford County

Darlington vicinity, Berkley School, Castleton
Rd., MD 623

MONTANA

Wheatland County

Harlowton vicinity, Milwaukee Road
Historic District, S end of Central Ave.

NEW JERSEY

Sussex County

Sparta, White Deer Plaza & Boardwalk
District, White Deer Plaza, Winona Pkwy.,
and W. Shore Trail.

NEW YORK

Broome County

Deposit, State Theater, 148 Front St,
Monroe County

Honeoye Falls, St. John's Episcopal Church,
11 Episcopal Ave.

Suffolk County

East Hampton, Briar Patch Road Historic
District (Village of East Hampton MRA),

End of Briar Patch Rd. along Georgica Pond

East Hampton, Buell's Lane Historic District
(Village of East Hampton MRA), 47—114
Buell's La.

East Hampton, East Hampton Village
Historic District (Boundary Increase)
(Village of East Hampton MRA),
Northeastward along Main St. to Newton
La. and Southwestward along Ocean and
Lee Aves. and Pond La. to Hedges La,

East Hampton, Egypt Lane Historic District
(Village of East Hampton MRA), 111, 117,
and 128 Egypt La.

East Hampton, Jericho Historic District
(Village of East Hampton MRA ), Montauk
Hwy.

East Hampton, fones Road Historic District
(Village of East Hampton MRA), Along
Jones Rd. from Apaquogue Rd. to Lilly
Pond La.

East Hampton, North Main Street Historic
District (Village of East Hampton MRA),
N. Main St.

East Hampton, Pantigo Road Historic District
(Village of East Hampton MRA), Along
Pantigo Rd, from Egypt La. and Accabonac
Rd. to Amy's La.

Farmingville, Bald Hill Schoolhouse,
Horseblock Rd.

Tompkins County

Ithaca, Clinton Hall, 106—114 N. Cayuga St.

TENNESSEE

Giles County

Pulaski vicinity, Whitefield, Copeland,
House, Bee Line Hwy.

Haywood County

Brownsville, Hutchison, Joshua K., House,
124 N. Church Ave.

Montgomery County

Clarksville, Drane—Foust House, 319 Home
Ave.

VIRGINIA

Halifax County

Providence, O/d Providence Presbyterian
Church, VA 624.

[FR Doc. 88-13923 Filed 6-20-88; 8:45 am|

BILLING CODE 4310-70-M

INTERSTATE COMMERCE
COMMISSION

[Docket No. AB-290 (Sub-No. 8)]

Southern Railway Co.; Abandonment;
Dilisboro to Murphy, NC; Findings

The Commission has issued a_ :
Decision and Certificate of Interim Trail
Use or Abandonment authorizing
Southern Railway Company either to
discontinue service (if an Interim Tra:jl
Use Agreement is reached) and aban ;)n
(when the Interim Trail Use Agreemen
terminates) or to abandon (if an Interim
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Trail Use Agreement is not reached) its
66.2-mile rail line between Dillsboro
(milepost T—48.0) and Murphy, NC
(milepost T-114.2), in Jackson, Swain,
Graham and Cherokee Counties, NC. In
addition to environmental conditions,
the Commission also imposed interim
trail use and public use conditions. The
Decision and Certificate will become
effective 30 days after this publication
unless the Commission also finds that:
(1) A financially responsible person has
offered financial assistance (through
subsidy or purchase) to enable the rail
service to be continued; and (2) it is
likely that the assistance would fully
compensate the railroad.

Any financial assistance offer must be
filed with the Commission and served
on the applicant no later than 10 days
from publication of this notice. The
following notation must be typed in bold
face on the lower left-hand corner of the
envelope: “Rail Section, AB-OFA.” Any
offer previously made must be remade
within this 10-day period.

Information and procedures regarding
financial assistance for continued rail
service are contained in 49 U.S.C. 10905
and 49 CFR 1152.27.

Decided: june 14, 1988.

By the Commission, Chairman Gradison,
Vice Chairman Andre, Commissioners
Sterrett, Simmons, and Lamboley.

Noreta R. McGee,

Secretary.

[FR Doc. 88-13905 Filed 6-20-88; 8:45 am]
BILLING CODE 7035-01-M

DEPARTMENT OF LABOR

Employment and Training
Administration

Determinations Regarding Eligibility
To Apply for Worker Adjustment
Assistance; Arvin Supreme, Inc., et al.

In accordance with section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the

epartment of Labor herein presents
Simmaries of determinations regarding
:l;gilgllny to apply for acjustment

ance issued during the period June

6,1988-June 10, 1988. . i I

In order for an affirmative

elermination to be made and a
certification of eligibility to apply for
g {;stment assistance to be issued, each

'e group eligibility requirements of

Section 222 of the Act must be met.

(1) That a significant number or
{’V'°P°m9n_ of the workers in the
u‘;::pts firm, or an appropriate
- vision thereof, have become totally
I partially separated,

(2) That sales or production, or both,
of the firm or subdivision have
decreased absolutely, and

(3) That increases of imports of
articles like or directly competitive with
articles produced by the firm or
appropriate subdivision have
contributed importantly to the
separations, or threat thereof, and to the
absolute decline in sales or production.

Negative Determinations

In each of the following cases the
investigation revealed that criterion (3)
has not been met. A survey of customers
indicated that increased imports did not
contribute importantly to worker
separations at the firm.

TA-W-20, 583; Arvin/Supreme, Inc.,
Princeton, KY

TA-W-20, 575; Amstar Sugar Corp.,
Bunker Hill Refinery, Charlestown,
MA

TA-W-20, 607; Chris Craft, Industrial
Products, Trenton, NJ

In the following cases the
investigation revealed that criterion (3)
has not been met for the reasons
specified.

TA-W-20, 606; Blue Diamond Coal Co.,
Justus Mines, Stearns, KY

U.S. imports of coal are negligible.

TA-W-20, 506; Haven-Busch Co.,
Grandville, MI

U.S. imports of fabricated structural
steel declined absolutely and relative to
domestic shipments in 1987 compared to
1986,

TA-W-20, 587; Centerline Metal
Products, Roseville, M1

Increased imports did not contribute
importantly to'workers separations at
the firm.

TA-W-20, 624; Island Creek Coal Co.,
Gauley Div., Craigsville, WV

U.S. imports of steam coal and
netallurgical coal re negligible.
TA-W-20, 678; Red Fork Drilling, Inc.,

Seminole, OK

The workers' firm does not produce
an article as required for certification
under section 222 of the Trade Act of
1974.

TA-W-20, 639; Elite Wireline, Inc.,
Skiatook, OK

The workers' firm does not produce
an article as required for certification
under section 222 of the Trade Act of
1974.

TA-W-20, 622; Complete Auto Transit,
Inc., Cincinnati, OH
The workers' firm does not produce
an article as required for certification
under section 222 of the Trade Act of
1974.

TA-W-20, 626; Kitt Energy Corp.,
Fredericktown, PA

The workers' firm does not produce
an article as required for certification
under section 222 of the Trade Act of
1974.

Affirmative Determinations

TA-W-20, 657; General Electric Co.,
Cathode Ray Tube Operations,
Syracuse, NY

A certification was issued covering all
workers separated on or after June 2,
1987 and before December 31, 1988.

TA-W-20, 584; Brake Systems, Inc.,
Stratford, CT

A certification was issued covering all
workers separated on or after March 21,
1987.

TA-W-20, 615; Maxus Exploration
Company, Mid Continent Div.,
Amarillo, TX

A certification was issued covering all
workers separated on or after April 4,
1987,

TA-W-20, 615A; Maxus Exploration
Company, Mid Continent Div.,
Canadian, TX

A certification was issued covering all
workers separated on or after April 4,
1987.

TA-W-20, 615B; Maxus Exploration
Company, Mid Continent Div.,
Sunray, TX

A certification was issued covering all
workers separated on or after April 4,
1987.

TA-W-20, 615C; Maxus Exploration
Company, Mid Continent Div.,
Pampa, TX

A certification was issued covering all

workers separated on or after April 4,

1987.

TA-W-20, 615D; Maxus Exploration
Company, Mid Continent Div.,
Spearman, TX

A certification was issued covering all
workers separated on or after April 4,
1987.

TA-W-20, 615E; Maxus Exploration
Company, Mid Continent Div., Fort
Smith, AR

A certification was issued covering all

workers separated on or after April 4,

1987.

TA-W-20, 615F; Maxus Exploration
Company, Mid Continent Div.,
Plains, KS

A certification was issued covering all
workers separated on or after April 4,
1987.

I hereby certify that the
aforementioned determinations were
issued during the period June 8, 1988~
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June 10, 1988. Copies of these
determinations are available for
inspection in Room 6434, U.S.
Department of Labor, 601 D Street NW.,
Washington, DC 20213 during normal
business hours or will be mailed to
persons who write to the above address.

Dated: June 14, 1988,
Marvin M. Fooks,

Director. Office of Trade Adjustment
Assistance.

[FR Doc. 88-13871 Filed 6-20-88; 8:45 am)|
BILLING CODE 4510-30-M

Investigations Regarding
Certifications of Eligibility To Apply for
Worker Adjustment Assistance; Bill Hill
and Associates, et al.

Petitions have been filed with the
Secretary of Labor under section 221(a)

]

of the Trade Act of 1974 (“the Act”) and
are identified in the Appendix to this
notice. Upon receipt of these petitions,
the Director of the Office of Trade
Adjustment Assistance, Employment
and Training Administration, has
instituted investigations pursuant to
section 221(a) of the Act.

The purpose of each of the
investigations is to determine whether
the workers are eligible to apply for
adjustment assistance under Title II,
Chapter 2, of the Act. The investigations
will further relate, as appropriate, to the
determination of the date on which total
or partial separations began or
threatened to begin and the subdivision
of the firm involved.

The petitioners or any other persons
showing a substantial interest in the
subject matter of the investigations may
request a public hearing, provided such

APPENDIX

request is filed in writing with the
Director, Office of Trade Adjustment
Assistance, at the address shown below,
not later than July 1, 1988.

Interested persons are invited to
submit written comments regarding the
subject matter of the investigations to
the Director, Office of Trade Adjustment
Assistance, at the address shown below,
not later than July 1, 1988.

The petitions filed in this case are
available for inspection at the Office of
the Director, Office of Trade Adjustment
Assistance, Employment and Training
Administration, U.S, Department of
Labor, 601 D Street NW., Washington,
DC 20213.

Signed at Washington, DC, this 13th day of
June 1988.

Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.

Petitioner: Union/Workers/Firm

Date

Location received

Date of

petition Articles produced

Petition
No.

Bill Hill & Associates (Workers)

Longview, TX 6/13/88

Clearwater Printing & Finishing Co. (MPEA)
Eaton Corporation (USWA)

6/13/88
6/13/88

Clearwater, SC
Gallatin, TN

Emerson Contract Div, (UAW)

Mt. Sterling, KY 6/13/88

Federal Steel & Wire Corporation (Company)
Ideal Basic Industries, Inc. (Company)

Cleveland, OH 6/13/88

Ada, OK 6/13/88

Lipe Corporation (USWA)

Syracuse, NY 6/13/88

London Fog (ACTWU)..

Powell, TN 6/13/88

NL Acme Tool Oilfield, Inc. (Workers)
Ownes-lllinois-TV Products (GMPP)

6/13/88
6/13/88

Houston, TX
Columbus, OH

Z. Sportswear Limited (ILGWU)

Boston, MA 6/13/88

« 6/1/88

Crude oil.

Printing cloth.

Brake and axle units.

Dishwashers and trash com-
pactors.

Railroad  bolts,
spikes.

Portland cement.

Heavy duty clutches for
trucks.

Warmers and jackets.

Downhole drilling equipment.

TV picture tube glass.

Ladies' skirts.

6/1/88
6/2/88
6/2/88
5/31/88

20,720
20,721
20,722
20,723
6/2/88 20,724 nuts and
5/20/88

6/2/88

20,725
20,726

6/6/88
6/1/88

20,727
20,728
20,729

6/2/88 20,730

[FR Doc. 88-73872 Filed 6-20-88; 8:45 am)
BILLING CODE 4510-30-M

Occupational Safety and Health
Administration

Federal Advisory Council on
Occupational Safety and Health;
Meeting

Notice is hereby given that the
Federal Advisory Council on
Occupational Safety and Health,
established under section 1-5 of
Executive Order 12196 of February 26,
1980, published in the Federal Register,
February 27, 1980 (45 FR 1279), will meet
on July 13, 1988, starting at 10:00 a.m. in
Room 54215 ABC, of the Frances Perkins
Department of Labor Building, 200
Constitution Avenue NW., Washington,
DC. The meeting will be open to the
public.

The agenda provides for:

L Call to Order

11, Approval of Minutes of January 13, 1988
Meeting

lII. Appointments to FACOSH

IV. Election of Vice Chairman

V. Subcommittee on Federal Accident
Reporting System's (FARS) Proposed
Presidential Injury/Illness Reduction
Goal After FY 1988

VL Update on the Federal Hazard
Communication Program

VII. Preliminary Program—Forty-third Annual
Federal Safety and Health Conference

VIIL Update on the Office of Workers'
Compensation Programs’ (OWCP)
Reporting Changes—"First Aid Cases"

IX. New Business

X. Adjournment

The Council welcomes written data,
views or comments concerning safety
and health programs for Federal
employees, including comments on the
agenda items. All such submissions
received by close of business July 8,
1988, will be provided to the members of
the Council and included in the record
of the meeting.

The Council will consider oral
presentations relating to agenda items.

Persons wishing to orally address the
Council at the meeting should submit a
written request to be heard by close of
business July 6, 1988. The request must
include the name and address of the
person wishing to appear, the capacity
in which appearance will be made, a
short summary of the intended
presentation and an estimate of the
amount of time needed.

All communications regarding this
Advisory Council should be addr_essed
to John E. Plummer, Director, Office of
Federal Agency Programs, Department
of Labor, OSHA, Frances Perkins
Building, 200 Constitution Avenue NW.
Room N3112, Washington, DC 20210,
telephone (202) 523-9329.

Signed at Washington, DC, this 15th day of
June 1988,

John A. Pendergrass,

Assistant Secretary.

[FR Doc. 88-13874 Filed 6-20-88; 8:45 am]
BILLING CODE 4510-26-M
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pension and Welfare Benefits
Administration

Advisory Council on Employee
Welfare and Pension Benefits Plans;
Meeting

Pursuant to section 512 of the
Employee Retirement Income Security
Act of 1974 (ERISA), 26 U.S.C. 1142, a
meeting of the Advisory Council on

mployee Welfare and Pension Benefit
lans will be held on Tuesday, July 12,
988, Room N-5437B, U.S. Department of
abor Building, Third and Constitution
venue NW.,, Washington, DC.

The purpose of the meeting, which

ill begin at 9:30 a.m., is to consider
items listed below and to invite public

omment on any aspect of the
dministration of ERISA.

1. General Business of the Advisory

ouncil.

2. Status report of the Access to

ealth Work Group.

3. Status report of the Retiree Health

Vork Group.

4. Status report of the 415 Limit

ommittee.

5. Discussion of draft report of the

eporting and Disclosure Work Group.

6. Open Discussion of Special Issues:

(a) National Retirement Income

olicy.

(b) Other.

7. Statements from the Public.

Members of the public are encouraged

o file a written statement pertaining to
ny topic concerning ERISA by

ubmitting 20 copies on or before July 7,

988, to William E. Morrow, Deputy

Xecutive Secretary, ERISA Advisory

ouncil, U.S. Department of Labor,

oom N-5677, 200 Constitution Avenue

W., Washington, DC 20210. Individuals

ishing to address the Advisory Council

hould forward their request to the

eputy Executive Secretary or

lephone (202/523-8753). Oral

resentations will be limited to ten

inutes, but an extended statement may
€ submitted for the record.
Organizations or individuals may also
ubmit statements for the record without
stifying. Twenty (20) copies of such

‘atements should be sent to the Deputy

Xecutive Secretary of the Advisory

'?lllllml at the above address. Papers

e accepted and included in the
cord of the meeting if received on or
fore July 7, 1988,

nég?;t?s.m Washington, DC, this 16th day of

vid M. Walker,

’;fl-_flssismnt'Secreiary for Pension and
Jare Benefit Administration,

Doc. 88-13956 Filed 6-20-88; 8:45 am)]
CODE 4510-20-M

Wage and Hour Division

Elien Delva, Sony Constant, Sauvener
Dorce, Renold Mahotiere, and Roger
Celestin, Petitioners; Proceedings To
Determine Fair Value or Reasonable
Cost of Facilities Furnished to
Empioyees

Pursuant to authority in section 3{m)
of the Fair Labor Standards Act of 1938
(29 U.S.C. 203(m)), Reorganization Plan 6
of 1950 (3 CFR 1949-53 Comp., p. 1004),
Secretary's Order 16-75 (40 FR 55913),
Employment Standards Order No. 78-1
(43 FR 51469), Secretary's Order 1-81 (46
FR 28048), and 28 CFR 531.4 and 531.5,
the Administrator of the Wage and Hour
Division, on the petition of Legal Aid
Bureau, Inc. on behalf of five migrant
farmworkers, proposes to determine the
“fair value" or "reasonable cost" of the
housing and other facilities customarily
furnished to the employees of: Otamot,
Inc., L & E Farms, Inc., Charles Fisher,
and Elmo Dryden.

The Administrator has decided that a
hearing at which all interested parties
will have the opportunity to present
pertinent information is appropriate.

Opportunity will be provided for
interested persons to make oral
presentations of data, views, or
arguments before an Administrative
Law Judge appointed under 5 U.S.C.
3105, at the Government Office Building,
Room 1086, Route 50 and North Division
Streets, Salisbury, Maryland, at 10:00
a.m,, July 18, 1988. Participants should
report directly to the above-specified
location at the designated time.

Pertinent data relate to the cost of
furnishing lodging and other facilities to
the employees. Data relating to lodging
should include in an organized form
such information as the operating
expense of the lodging furnished to the
employees (gas, electric, sewage, water,
etc.), the annual depreciation claimed
for tax purposes, real estate taxes paid
and how assessed, invoices from
maintenance expenditures, numbers of
employees engaged in maintenance of
the lodging, and number and types of
vehicles used to maintain the lodging.

Notice of intention to appear should
be filed with the Office of
Administrative Law Judges, U.S.
Department of Labor, 1111 20th Street
NW., Washington, DC 20036, not later
than July 11, 1988, with copies served on
Legal Aid Bureau, Inc., Lower Eastern
Shore Office, 111 High Street, P.O. Box
4118, Salisbury, Maryland 21801, and the
Office of the Solicitor, U.S. Department
of Labor, 14480 Gateway Building, 3535
Market Street, Philadelphia,
Pennsylvania 19104

Interested persons may submit written
data, views, or arguments pertinent to
this question by mail to the Office of
Administrative Law Judges, U.S.
Department of Labor, 1111 20th Street
NW., Washington, DC 20036. Such
materials must be received not later
than July 11, 1988,

All persons making oral presentations
shall be subject to cross examination by
counsel for Leagal Aid Bureau, Inc.,
counsel for the above-named employers,
and counsel for the Secretary of Labor.
The Administrative Law Judge shall
govern the course of the proceeding,
limit presentations to relevant matters,
govern the content of the record, have
disciplinary power to exclude persons
from the room where oral presentations
are made, and see that the proceedings
are stenographically reported and
transcripts made available to persons
participating upon payment of fees
therefore. The Administrative Law Judge
shall certify the record, together with
his/her recommended findings, to the
Administrator for consideration of all
relevant matters presented and
resolution of the issues.

So that all parties will have an
opportunity to present their arguments
before the Determination is issued,
exceptions to the recommended decision
of the Administrative Law Judge should
be filed with Paula V. Smith,
Administrator, Wage and Hour Division,
U.S. Department of Labor, 200
Constitution Avenue NW., Washington,
DC 20210, within 30 calendar days of the
Judge's decision. Responses to the
exceptions may be sumitted within 45
days of the date of the Judge's
recommended decision,

Upon publication of this notice each
of the above-named employers shall
notify their employees of the place, date,
and purpose of the hearing hereby
announced, by posting a copy of this
notice in a conspicuous place on the
premises of each of the facilities in
which their employees are housed.

Signed at Washington, DC this 14th day of
June, 1988.

Paula V. Smith,

Administrator.

[FR Doc. 88-13875 Filed 6-20-88; 8:45 am]
BILLING CODE 4510-27-M

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

Records Schedules; Availability and
Request for Comments

AGENCY: National Archives and Records
Administration, Office of Records
Administration.




23320

Federal Register / Vol. 53, No. 119 / Tuesday, June 21, 1988 / Notices -

ACTION: Notice of availability of
proposed records schedules; request for
comments.

SUMMARY: The National Archives and
Records Administration (NARA)
publishes notice at least once monthly
of certain Federal agency requests for
records disposition authority (records
schedules). Records schedules identify
records of sufficient value to warrant
preservation in the National Archives of
the United States. Schedules also
authorize agencies after a specified
period to dispose of records lacking
administrative, legal, research, or other
value. Notice is published for records
schedules that (1) propose the
destruction of records not previously
authorized for disposal, or (2) reduce the
retention period for records already
authorized for disposal. NARA invites
public comments on such schedules, as
required by 44 U.S.C. 3303a(a).

DATE: Requests for copies must be
received in writing on or before August
5, 1988. Once the appraisal of the
records is completed, NARA will send a
copy of the schedule. The requester will
be given 30 days to submit comments.
ADDRESS: Address requests for single
copies of schedules identified in this
notice to the Records Appraisal and
Disposition Division (NIR), National
Archives and Records Administration,
Washington, DC 20408. Requesters must
cite the control number assigned to each
schedule when requesting a copy. The
control number appears in parentheses
immediately after the name of the
requesting agency.

SUPPLEMENTARY INFORMATION: Each
year U.S. Government agencies create
billions of records on paper, film,
magnetic tape, and other media. In order
to control this accumulation, agency
records managers prepare records
schedules specifying when the agency
no longer needs the records and what
happens to the records after this period.
Some schedules are comprehensive and
cover all the records of an agency or one
of its major subdivisions. These
comprehensive schedules provide for
the eventual transfer to the National
Archives of historically valuable records
and authorize the disposal of all other
records. Most schedules, however, cover
records of only one office or program or
a few series of records, and many are
updates of previously approved
schedules. Such schedules also may
include records that are designated for
permanent retention. *

Destruction of records requires the
approval of the Archivist of the United
States. This approval is granted after a
thorough study of the records that takes

)

into account their administrative use by
the agency of origin, the rights and
interests of the Government and of
private persons directly affected by the
Government's activities, and historical
or other value,

This public notice identifies the
Federal agencies and their subdivisions
requesting disposition authority,
includes the control number assigned to
each schedule, and briefly describes the
records proposed for disposal. The
records schedule contains additional
information about the records and their
disposition. Further information about
the disposition process will be furnished
to each requester.

Schedules Pending

1. Department of the Army, U.S. Army
Intelligence and Security Command
(N1-AU-88-05). Records related to
personnel in the Military Intelligence
Excepted Career Program.

2. Department of the Navy (N1-71-88-
1). Housekeeping records of the Bureau
of Yards and Docks, ca. 1945-50 (files
dealing with historically significant
policies and programs are permanent).

3. United States Coast Guard (N1-26-
88-3). Child care centers administrative
records.

4. Farm Credit Administration,
Records and Projects Division (N1-103-
88-5). Files of personnel actions relating
to chief executive officers of Farm
Credit System institutions.

5. National Center for Health Services

Research (NCHSR), Public Health
Service (PHS) (N1-90-88-3). Input forms,
working files, documentation, and data
bases for the National Medical
Expenditure Survey (NMES) (schedule
provides for permanent retention of the
documentation and public use data
base).

8. United States Information Agency
(N1-306-88-2). Facilitative records
relating to the International Marketing
Institute.

Dated: June 14, 1988.
Don W. Wilson,
Archivist of the United States.
[FR Doc. 88-13904 Filed 6-20-88; 8:45 am)|
BILLING CODE 7515-01-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[88-62]

NASA Advisory Council (NAC),
Aeronautics Advisory Committee
(AAC); Meeting

AGENCY: National Aeronautics and
Space Administration.

ACTION: Notice of meeting. NA
SUMMARY: In accordance with the ::
Federal Advisory Committee Act, Pub.
L. 92463, as amended, the National AGl
Aeronautics and Space Administration | AC
announces a forthcoming meeting of the § Rec
NASA Advisory Council, Aeronautics f Cor
Advisory Committee. s;
Date and Time: July 13, 1988, 8 a.m. to | g,
5 p.m. noti
ADDRESS: National Aeronautics and con
Space Administration, Room 625, Ant
Federal Office Building 10B, has
Washington, DC 20546. A'nll
FOR FURTHER INFORMATION CONTACT: glelgj
Ms. Joanne Teague, Office of T
Aeronautics and Space Technology, '
3 ; subr
National Aeronautics and Space with
Administration, Washington, DC 20546, by i
202/453-2775. be ir
. SUPPLEMENTARY INFORMATION: The Pern
NAC Aeronautics Advisory Committee §f App;
(AAC) was established to provide addr
overall guidance to the Office of Divis
Aeronautics and Space Technology Scier
(OAST) on aeronautics research and 2055
technology activities. The Committee, | ror ¢
chaired by Mr. Robert B. Ormsby, is Char
comprised of 23 members. The meeting § or (2
will be open to the public up to the SUPP)
seating capacity of the room Natio
(approximately 40 persons including the § direc:
committee members and other Acto
participants). :ihevel
ino: e "/
Type of Meeting: Open. ke
Agenda Flora
July 13, 1988 ggerf\f‘;
8 a.m.—Opening Remarks. Partie
8:30 a.m.—Fiscal Year 90 Proposed apern
Budget and New Initiatives. :}l::;"
10:30 p.m.—Committee Discussion. i reg
1 p.m.—Ad Hoc Review Team Status regula
Reports. Systen
2 p.m.—Discussion of Manpower Prq!ec
Requirements Study. g“;ﬂl
3 p.m.—Discussion of New Study OFFzgi
Topics. availal
3:45 p.m.—Discussion of November 1968 Found,
AAC/Aerospace Research and - The
Technology Subcommittee Meeting.  Reonoo
4:30 p.m.—Summary Discussions. birds, ¢
5 p.m.—Adjourn. f}f:tsys
Ann Bradley, f are s;';
Advisory Committee Monagement Officer, g unla,
National Aeronautics and Space * To
Administration. 0 Antg
June 15, 1988, "o rem
[FR Doc. 88-13916 Filed 6-20-88; 8:45 am|  Rursye,

Capture
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NATIONAL SCIENCE FOUNDATION

Permit Applications Received Under
the Antarctic Conservation Act of 1978

AGeNcy: National Science Foundation.
AcTION: Notice of Permit Applications
Received Under the Antarctic
Conservation Act of 1978, Pub. L. 95-541.

suMMARY: The National Science
Foundation (NSF) is required to publish
notice of applications received to
conduct activities regulated under the
Antarctic Conservation Act of 1978. NSF
has published regulations under the
Antarctic Conservation Act of 1978 at
Title 45, Part 670 of the Code of Federal
Regulations.

DATES: Interested parties are invited to
submit written data, comments, or view
with respect to these permit applications
by July 18, 1988. Permit applications may
be inspected by interested parties at the
Permit Office, address below.

ADDRESS: Comments should be

addressed to Permit Office, Room 627,
Division of Polar Programs, National
Science Foundation, Washington, DC
20550.

2e, H FOR FURTHER INFORMATION CONTACT:

Charles E. Myers at the above address
or (202) 357-7934.

SUPPLEMENTARY INFORMATION: The
National Science Foundation, as
directed by the Antarctic Conservation
Act of 1978 (Pub. L. 95-541), has
developed regulations that implement
the “Agreed Measures for the
Conservation of Antarctic Fauna and
Flora" for all United States citizens. The
Agreed Measures, developed in 1964 by
the Antarctic Treaty Consultative
Pames: recommended establishment of
dpermit system for various activities in
Antarctica and designation of certain
mammals and certain geographic areas
arequiring special protection. The
regulations establish such a permit
system and designate Specially
Prq!ec!ed Areas and Sites of Special
Scientific Interest, The regulations may
be found at Title 45, Part 670 of the Code
of Federal Regulations. Copies are

r 1968

ing.

joer

am)

dvailable from the National Science
Foundation,

The purpose of the regulations is to
conserve and protect the mammals,
Elcl;!s.' and plants of Antarctica and the
. :l) st:m upon which they depend. To
2 s(::zc‘i fl'mkl:lss the fol‘lowing activities
S5 i tif:a y authorized by permit, it
!o.AT(? take any mammal or bird native
. \larctica (note that “take" means

10 remove, harass, molest, harm,
Pursue, hynt, shoot, wound, kill, trap,
Capture, restrain, or tag" any native

mammal or bird or to attempt to engage
in such conduct)

* To collect any plant native to
Antarctica in specially protected areas
* To enter any Specially Protected
Area or certain Sites of Special

Scientific Interest

* To import into or export from the
United States any mammal or bird
native to Antarctica or any plant
collected in a Specially Protected Area

¢ To introduce to Antarctica any non-
indigenous plant or animal.

The Antarctic Conservation Act of
1978 mandates civil and criminal
penalties for noncompliance with the
regulations.

All mammals and birds normally
found in Antarctica, excluding whales
regulated by the International Whaling
Commission, are designated as native
mammals or native birds. Activities
involving these mammals or birds
require a permit. Areas of outstanding
ecological interest are designated as
Specially Protected Areas. No one may
enter these areas or collect any native
plants in these areas without a permit.
Areas of unique scientific value that
need protection from interference are
designated as Sites of Special Scientific
Interest. Entry into certain of these
areas without a permit is prohibited.

The permit system is described in the

-regulations. To obtain a permit, each

applicant must provide the scientific
names and numbers of native mammals
or birds to be taken, including age, size,
sex, and condition (e.g., pregnant or
nursing) or the scientific names and
numbers of native plants to be collected
in a Specially Protected Area. Each
applicant must include a complete
description of the location, the time
period, and the manner of taking or
collecting specimens. If the specimens
are to be imported into the United
States, the applicant must also indicate
the ultimate disposition of the materials.

Permits for taking or collecting
mammals, birds, or plants will be issued
by the Director of the National Science
Foundation or his designated
representative. Each permit will be
evaluated in terms of the objectives of
the Antarctic Conservation Act, that is,
the conservation and protection of
antarctic flora and fauna and the
antarctic ecosystem. Permits issued
under these regulations (or copies of
them) must be held in the possession of
those authorized to engage in a
permitted action. The permits must be
displayed upon request to any person
responsible for enforcing the
regulations.

Anyone who knowlingly commits an
act prohibited by the Antarctic
Conservation Act of 1978 is liable to a

civil penalty of up to $10,000 for each
violation. If the violation was committed
without knowledge of the regulations,
the fine will not exceed $5,000. Criminal
penalties for willful violation of the
regulations may involve a fine of up to
$10,000 and/or imprisonment for not
more than 1 year.

The Antarctic Conservation Act of
1978 does not supersede the Marine
Mammal Protection Act, the Endangered
Species Act, or the Migratory Bird
Treaty Act. Permit applications
involving native mammals or native
birds covered by these acts will be
forwarded by NSF to the agencies that
administer them. If a proposed activity
involves approval under more than one
law, then the activity must satisfy the
conditions of all applicable laws or a
permit cannot be granted. Even if a
permit is approved by other appropriate
agencies, the Director of the National
Science Foundation still must decide
whether to issue a permit according to
the requirements of the Antarctic
Conservation Act of 1978.

The applications received by the
National Science Foundation are as
follows:

1. Applicant

Wayne Z. Trivelpiece, Point Reyes
Bird Observatory, 4890 Shoreline
Highway, Stinson Beach, California
94970.

A. Activity for Which Permit Requested

Taking; Import into U.S.A.; Enter Site
of Special Scientific Interest. The
applicant is conducting a study of the
behavioral ecology and population
biology of Adelie, Gentoo and Chinstrap
penguins and the interactions among
these species and their principal avian
predators: skuas, gulls, sheathbills, and
Giant Petrels. The applicant proposes to
band up to 500 to 2,000 of each penguin
species. All birds will be released
unharmed after capture. The appicant
proposes to salvage dead specimens of
penguins and other birds and import
them to the U.S. for educational and
scientific study. The study site is within
Site of Special Scientific Interest No. 8,
Western Shore of Admiralty Bay, King
George Island, Antarctica.

B. Location

Antarctic Peninsula area, King George
Island.

C. Dates
October 1988-March 1989.
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2. Applicant An additional 10 Weddell seals will be C. Dates fo de
J. Ward Testa, Institute of Marine captured to obtain 10 ml blood samples November 1988-June 1989. 5%
Science, University of Alaska to be used in a study of the properties of plan
Fairbanks, Alaska 99708. seal blood. At the conclusion of the Charles E. Myers, Envi
iy 7 ; experiment, each seal will be released Permit Office. Act
A. Activily for Which Permit Requested gt the capture site. The applicant [FR Doc. 88-13886 Filed 6-20-88; 8:45 am|
Taking, Import into U.S.A. The proposes ome visit to White Island, Site gy, 1w cope 7sss-01-m Th
applicant is conducting a study of the of Special Scientific Interest, to assess the r
population dynamics of Weddell Seals.  the potential of this site for future USI:\'
The applicant proposes to capture, tag, studies on Weddell seals. NUCLEAR REGULATORY :]so d
and release up to 500 Weddell seal B. Location COMMISSION g
adults and 500 pups. It is also proposed ; pn S
to salvage dead specimens. The East side of McMurdo Sound, Sacramento Municipal Utility District, |° h
applicant also proposes to approach Antarctica. et al.; Environmental Assessment and ‘EC te};
Leopard, Ross and Crabeater Seals, if C. Dates Finding of No Significant Impact t{; i
these are encountered, to determine - Dockat % 12 'snclu.
condition, age and sex. Dead specimens October-December 1988. [Docket No. 50-312] e
of these seals would be salvaged. , The U.S. Nuclear Regulatory o
_ 5. Applicant Commission (the Commission) is The |
S tisetion Paul K. Dayton, Scripps Institution of ~ Sonsidering issuance of an exemption  fwill
Western Ross Sea area and McMurdo Oceanography, La Jolla, California from the schedular requirements of 10  fprevi
Sound, Antarctica. CFR 50.71(e)(4) of the Sacramento does
d, ctic 92093. i
g e . : Municipal Utility District (SMUD) for  fradio
. Dates A. Activity for Which Permit Requested  the Rancho Seco Nuclear Generating 00‘;“5
July 1988-June 1989. Enter Site of Special Scientific gtalt'lfgn located in Sacramento County, g;’of)i
3. Applicant Interest. The applicant proposes to enter e fplant
; : Cape Crozier, Site of Special Scientific Environmental Assessment no ot
Ulfi;\?gsir‘t);:)‘l! lrl\? é';vB;aL(;gizoDepartmem. Interest, to deploy oceanographic Identification of Proposed Action Tze"»‘
Albuguerque, New Mexico 87131 material and conduct diving operations. P there
s * No specimens will be taken. The proposed action would grant an i
A. Activity for Which Permit Requested B Locitian exemption from the requliremems ofhlo =
Taking; Enter Site of Special Scientific CFR 50.71(e)(4) to annually update the |, .
Interest.gThe applicant pll?oposes Gtk Cape Crozier, Ross Island, Antarctica. - Rancho Seco Updated Safety Analysis |~
i i Report (USAR). By letter dated April 22,
Adelie penguins from three Ross Island ¢ pates 1988, SMUD requested a six month there
rookeries using the ARGOS satellite & Th o impac
tracking system. Twenty-four specimens January 1989. extension for submitting the next exem;
will be instrumented with a transmitter. ; revision to the USAR. The next revision, have :
All transmitters will be removed at the O \PP!icant Amendment 8, is due no later than july |
end of the season. In addition, other Zoe A. Eppley and Albert D. Bennett, 22 1ggst'hm§ SthD requ(islt 't”‘“;}]"m The p
penguins will be captured, marked and ~ Developmental and Cell Biology, extend the due astebto e at i s Jeem
released as part of a study of nest site University of California, Irvine, ]anult:iry 22d - sequ(len }r]e‘éls;g ® Learlie
selection. In a related study, up to 50 California 92717. ;”;08‘;““;; o‘:lelgﬁ:r;";zuiggg Gin Scuh i
South Polar Skuas will be banded. s o . . J g protec
. A. Activity for Which Permit Requested The Need for the Proposed Action woul
B. Location Taking; Imort into U.S.A. The Th B IREor of the licens
Cape Bird, Cape Royds and Cape applicants are conducting a study of the b ‘?Je?gest ’9 = ‘:}’: eUS AR revision is | Biiles
Crozier, Antarctica. behavioral and physiological PRt e. O‘l‘ B : : i’
physiologic Rancho
d i f broeding i 1d based on the timing of a major Ran C Thi
C. Dates adaptations of breeding in cold. Seco systems modification outage which :
October 1988-March 1989 Permission is requested to collect: ended on March 30, 1988, Most of the rﬁsof{'
: ‘ South Polar Skuas..75 eggs, 40 chicks, 5 systems modified during the outage are :he :]“
4. Applicant adults  addressed by the USAR. Under the ‘e!_ 5
Douglas Wartzok, Department of Southern Black-backed Gull..75 eggs, 40 existing USAR revision schedule, a il
Biological Sciences, Purdue University, pica chicks, 5adults };-01000 gubmittal is required no later  fAgen
Fort Wayne. dions 3600 5 i Sehike " than oy 22.108,Plant modtcations, 1
A : i i ior to the due 3
A. Activity for Which Permit Requested  Antarctic Tern 5 chicks N place six mpnths ol d(zi d in the Jreaues
Blue-eyed Shag 5chicks date, are required to be a resse agencs
Taking; Enter Site fo Special Scientific Chinstrap Penguin 5chicks Submittal. As a result, a revised USAR :
Interest. The applicant is conducting a Gentoo Penguin 5chicks submittal on July 22, 1988, would include §Findjy,
study of the sensory components Giant Petre] 5chicks a plant description and safety analysis The
involved in underice navigation of Brown Skua 5 chicks  which is current through January 22, to pre
Weddell Seals. The applicant proposes Wilson's Storm Petrel..........oo...vivvnns 5chicks  1988. The first three months of 1988 were ASYatenE
to capture up to 20 Weddell seals, attach 7 Bosaticn a period of extensive system c}}anges at Based
instrumentation (acoustic pinger X Rancho Seco and a USAR version ag
underwater recorders). At the Antarctic Peninsula area, Palmer current through January 1988 would g lh:f:}i
conclusion of each experiment, the Station vicinity, South Shetland Island describe a transient system status at the signifi
instruments will be removed and the areas accessible fgrom R/V POLAR plant. A USAR, current through January humar

seals will be released at the capture site.

DUKE.

1988, would not be useful as a document
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to describe plant systems nor as a
comprehensive safety evaluation of
plant changes.

| Environmental Impact of the Proposed
lAction

The proposed exemption affects only
the required date for submitting the
USAR revision and does not affect the
risk of facility accidents. Plant
modifications completed during the
period which would have been
encompassed by the normal submittal
schedule were evaluated independently
Jby the utility and reviewed by the NRC
staff. The evaluation of these changes is
included in NUREG-1286, the Rancho
Seco Restart Safety Evaluation Report.
The post-accident radiological releases
will not differ from those determined
previously, and the proposed exemption
does not otherwise affect facility
radiological effluents, or any significant
occupational exposures. With regard to
potential non-radiological impacts, the
proposed exemption does not affect
plant non-radiological effluents and has
no other environmental impact.
Therefore, the Commission concludes
there are no measurable radiological or
Anon-radiological environmental impacts
associated with the proposed
exempfion,
Since the Commission has concluded
there is no measurable environmental
impact associated with the proposed
exemption, any alternatives either will
have no environmental impact or will
have a greater environmental impact.
The principal alternative to the
exemption would be to require an
earlier date for submittal of the USAR.
Scuh an action would not enhance the
protection of the environment and
would result in unnecessary drain of
licensee and Commission resources.

Alternate Use of Resources

This action does not involve the use of
fesources not considered previously in
the Final Environmental Statement for

the Rancho Seco Nuclear Generating
Station.

Agencies and Persons Consulted

The NRC staff reviewed the licensee's
"equest and did not consult other
agencies or persons.

Finding of No Significant Imapct

The Commission has determined not

Slatement for the proposed exemption.
Based upon the environmental

ahssessment. the NRC staff concludes
"t the proposed action will not have a
Significant effect on the quality of the
Ulan environment,

were H‘O Prepare an environmental impact

Dated at Rockville, Maryland, this 8th day
of June, 1988.

For the Nuclear Regulatory Commission.
Charles M. Trammell,
Acting Director, Project Directorate V.
Division of Reactor Projects—III, IV, V and

Special Projects, Office of Nuclear Reactor
Regulation.

|FR Doc. 88-13906 Filed 6-20-88; 8:45 am]
BILLING CODE 7590-01-M

[Docket Nos. 50-528, 50-529, 50-530]

Arizona Public Service Corp.; (Palo
Verde Nuclear Generating Station, Unit
Nos 1, 2, and 3) Director’s Decision

Notice is hereby given that the
Director, Office of Enforcement, has
denied in part a petition under 10 CFR
2.206 filed by Ms. Barbara S. Bush, Ms.
Lyn McKay, and Mr. Myron L. Scott on
behalf of the Coalition for Responsible
Energy Education (CREE or Petitioner).
In its petition, CREE asked the Nuclear
Regulatory Commission (NRC) to
provide relief by (1) imposing a stringent
civil penalty on Arizona Public Service
Corporation (APS); (2) requiring APS to
post notices to employees advising them
of protection afforded under 10 CFR 50.7
and the Energy Reorganization Act; (3)
requiring the posting of notices of public
apology by APS for alleged violations of
10 CFR 50.7 and the Energy
Reorganization Act; and (4) deny or
revoke all Palo Verde licenses.

As gounds for its request, CREE
asserts that APS discriminated against
certain employees by requiring them to
submit to polygraph testing as a means
of discouraging them from reporting
unsafe conditions at the Palo Verde
Nuclear Generating Station.

The CREE request, with the exception
of the request to have notices posted has
been denied. The reasons for this
decision are fully described in the
“Director’'s Decision Under 10 CFR
2.206," issued on this date, which is
available for public inspection in the
Commission's Public Document Room,
1717 H Street NW., Washington, DC
20555, and in the local public document
room for Palo Verde located at the
Phoenix Public Library, Business,
Science and Technology Department, 12
East McDowell Road, Phoenix, Arizona
85004,

Dated at Rockville, Maryland this 15th day
of June 1988.

For the Nuclear Regulatory Commission.
James Lieberman,

Director, Office of Enforcement.
|FR Doc. 88-13907 Filed 6-20-88; 8:45 am]
BILLING CODE 7590-01-M

Regulatory Guides; Issuance,
Availability

The Nuclear Regulatory Commission
has issued revisions to three guides in
its Regulatory Guide Series. This series
has been developed to describe and
make available to the public such
information as methods acceptable to
the NRC staff for implementing specific
parts of the Commission's regulations,
techniques used by the staff in
evaluating specific problems or
postulated accidents, and data needed
by the staff in its review of applications
for permits and licenses.

Regulatory Guide 1.84, Revision 25,
“Design and Fabrication Code Case
Acceptability, ASME Section 111,
Division 1,” and Regulatory Guide 1.85,
Revision 25, “Materials Code Case
Acceptability, ASME Section III,
Division 1,” list those code cases that
are generally acceptable to the NRC
staff for implementation in the licensing
of light-water-cooled nuclear power
plants. Revision 6 to Regulatory Guide
1.147, “Inservice Inspection Code Case
Acceptability, ASME Section XI,
Division 1,” lists those code cases that
are generally acceptable to the NRC
staff for implementation in the inservice
inspection of light-water-cooled nuclear
power plants. These three guides are
periodically revised to update the
listings of acceptable code cases and to
include the results of public comment
and additional staff review.

Comments and suggestions in
connection with (1) items for inclusion
in guides currently being developed or
(2) improvements in all published guides
are encouraged at any time. Written
comments may be submitted to the
Rules and Procedures Branch, Division
of Rules and Records, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.

Regulatory guides are available for
inspection at the Commission’s Public
Document Room, 1717 H Street NW.,
Washington, DC. Copies of issued
guides may be purchased from the
Government Printing Office at the
current GPO price. Information on
current GPO prices may be obtained by
contacting the Superintendent of
Documents, U.S, Government Printing
Office, Post Office Box 37082,
Washington, DC 20013-7082, telephone
(202) 275-2060 or (202)275-2171. Issued
guides may also be purchased from the
National Technical Information Service
on a standing order basis. Details on
this service may be obtained by writing
NTIS, 5285 Port Royal Road, Springfield,
VA 22161.

(5 U.S.C. 552(a))
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Dated at Rockville, Maryland this 14th day
of June 1988.

For the Nuclear Regulatory Commission.
Eric S. Beckjord,

Direclor, Office of Nuclear Regulatory
Research.

[FR Doc. 88-13908 Filed 6-20-88; 8:45 am]
BILLING CODE 7590-01-M

Carolina Power & Light Co,;
Consideration of Issuance of
Amendment to Facility Operating
License and Proposed No Significant
Hazards Consideration Determination
and Opportunity for Hearing

[Docket No. 50-400]

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. NPF-
63, issued to Carolina Power & Light
Company (the licensee), for operation of
the Shearon Harris Nuclear Power Plant,
located in Wake and Chatham Counties,
North Carolina.

The amendment would revise the
operability requirements of Technical
Specification 3.3.3.7, Chlorine Detection
Systems. The current specification
requires that two independent chlorine
detector trains be operable in all modes
with each train consisting of a detector
at each control room area ventilation
system intake (both normal and
emergency) and a detector at the
chlorine storage area. The proposed
change will require the detectors at the
chlorine storage area to be operable
only when there is liquidified chlorine in
amounts in excess of 20 pounds stored
at the chlorine storage area. The
operability requirements for the chlorine
detectors located in the control room
intakes are not affected by the proposed
amendment.

Before issuance of the proposed
license amendment, the Commission
will have made findings required by the
Atomic Energy Act of 1954, as amended
(the Act) and the Commission’s
regulations.

The Commission has made a proposed
determination that the amendment
request involves no significant hazards
consideration. Under the Commission's
regulations in 10 CFR 50.92, this means
that operation of the facility in
accordance with the proposed
amendment would not (1) involve a
significant increase in the probability or
consequences of an accident previously
evaluated: or (2) create the possibility of
a new or different kind of accident from
any accident previously evaluated; or (3)
involve a significant reduction in a
margin of safety. The basis for this

proposed determination is provided
below.

Operation in accordance with the
proposed amendment involves no
significant hazards consideration
because the changes will not:

(1) Involve a significant increase in
the probability or consequences of an
accident previously evaluated because
the only change is that the chlorine
detectors located at the chlorine storage
area are not required to be operable
when 20 pounds or less of liquified
chlorine is stored at the chlorine storage
area. Moreover, the inoperability, per se,
of the chlorine detectors cannot increase
the probability of previously analzed
accidents. Currently, Regulatory Guide
1.95 exempts from consideration those
circumstances where liquified chlorine
in amounts not to exceed 20 pounds are
located at the plant. Conseguently,
storage of up to 20 pounds of liquified
chlorine, without the requirement for
chlorine detectors, at various locations
throughout the plant site is currently
allowed. Thus, there is no significant
increase in the consequences of any
accident previously evaluated.
Therefore, the proposed change does not
involve a significant increase inthe
probability or consequences of any
accidents previously evaluated;

(2) Create the possibility of a new or
different kind of accident from any
accident previously evaluated because
currently the storage of liquified
chlorine in quantities of 20 pounds or
less at various locations at the plant site
is permitted without the requirement for
attendant chlorine detection systems.
Thus, the accident scenarios associated
with the proposed amendment would be
the same as those associated with the
other similar smaller liquified chlorine
sources at the plant site. In addition, the
chlorine detectors are still required to be
operable when liquified chlorine in
amounts greater than 20 pounds are
stored at the chlorine storage area; or

(3) Involve a significant reduction in
the margin of safety because previously,
it was anticipated that liquified chlorine
far in excess of 20 pounds would be
stored at the chlorine storage area.
Therefore, in accordance with
Regulatory guide 1.95, chlorine detectors
were required to be installed to isolate
the control room in the event of an
accident release from the chlorine
storage area. This protective function is
unaffected by this proposed change, i.e.,
the chlorine detectors will be required to
be operable whenever liquified chlorine
is stored in quantities greater than 20
pounds at the chlorine storage area. The
proposed amendment would not require
the subject chlorine detectors to be
operable whenever liquified chlorine in

the amount of 20 pounds or less is stored
at the chlorine storage area. The effect
of the accidental release of 20 pounds or
less of chlorine from the chlorine storage
is comparable to that from the release of
the same amount of chlorine that may
be stored at the plant site without any
chlorine detectors. Thus, with the
requirement that the chlorine detectors
be operable whenever liquified chlorine
in excess of 20 pounds is stored at the
chlorine storage area to isolate the
control room, if required, the proposed
amendment would not involve a
significant reduction in the margin of
safety.

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination. The Commission will not
normally make a final determination
unless it receives a request for a
hearing.

Written comments may be submitted
by mail to the Rules and Procedures
Branch, Division of Rules and Records,
Office of Administration and Resources
Management, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
and should cite the publication date and
page number of the Federal Register
notice. Written comments may also be
delivered to Room 4000, Maryland
National Bank Building, 7735 Old
Georgetown Road, Bethesda, Maryland,
from 8:15 a.m. to 5:00 p.m. Copies of
written comments received may be
examined at the NRC Public Document
Room, 1717 H Street NW., Washington,
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DC. The filing of requests for hearing
and petitions for leave to intervene is
discussed below.

By July 21, 1988, the licensee may file
a request for a hearing with respect to
issuance of the amendment to the
subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file a written petition
for leave to intervene. Requests for a
hearing and petitions for leave to
intervene shall be filed in accordance
with the Commission's “Rules of
Practice for Domestic Licensing
Proceedings" in 10 CFR Part 2. If a
request for a hearing or petition for
leave to intervene is filed by the qbove
date, the Commission or an Atomic
Safety and Licensing Board, designated
by the Commission or by the Chairman
of the Atomic Safety and Licensing
Board Panel, will rule on the request
and/or petition and the Secretary or the
designated Atomic Safety and Licensing
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Board will issue a notice of hearing or
an appropriate order.
As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) The nature of the
petitioner's right under the Act to be
made a party to the proceeding; (2) the
nature and extent of the petitioner's
property, financial, or other interest in
the proceeding; and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner's interest. The petition should
also identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend the
petition without requesting leave of the
Board up to fifteen (15) days prior to the
first prehearing conference scheduled in
the proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled in the proceeding, a petitioner
shall file a supplement to the petition to
intervene which must include a list of
lhe contentions which are sought to be

litigated in the matter, and the bases for
each contention set forth with

reasonable specificity. Contentions shall
be limited to matters within the scope of
the amendment under consideration. A
petitioner who fails to file such a
supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
infervene, and have the opportunity to
Participate fully in the conduct of the
hearing, including the opportunity to

resent evidence and cross-examine
itnesses,

If a hearing is requested, the
ommission will make a final
elermination on the issue of no
ignificant hazards consideration. The
inal determination will serve to decide
hen the hearing is held.

If the final determination is that the
mendment request involves no
’Enltlg:equ hazards consideration, the
Ymmission may issue the amendment
nd make it effective. notwithstanding
¢ request for a hearing. Any hearing

held would take place after issuance of
the amendment.

If the final determination is that the
amendment request involves a
significant hazards consideration, any
hearing held would take place before
the issuance of any amendment.

Normally, the Commission will not
issue the amendment until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that failure
to act in a timely way would result, for
example, in derating or shutdown of the
facility, the Commission may issue the
license amendment before the
expiration of the 30-day notice period,
provided that its final determination is
that the amendment involves no
significant hazards consideration. The
final determination will consider all
public and State comments received.
Should the Commission take this action,
it will publish a notice of issuance and
provide for opportunity for a hearing
after issuance. The Commission expects
that the need to take this action will
occur very infrequently.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch, or may
be delivered to the Commission's Public
Document Room, 1717 H Street NW.,
Washington, DC, by the above date.
Where petitions are filed during the last
ten (10) days of the notice period, it is
requested that the petitioner promptly so
inform the Commission by a toll-free
telephone call to Western Union at 1
(800) 325-6000 (in Missouri 1 (800) 342-
6700). The Western Union operator
should be given Datagram Identification
Number 3737 and the following message
addressed to Elinor G. Adensam:
Petitioner's name and telephone
number; date petition was mailed; plant
name; and publication date and page
number of this Federal Register notice.
A copy of the petition should also be
sent to the Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
and to Mr. R. E. Jones, Carolina Power &
Light Company, P.O. Box 1551, Raleigh,
North Carolina 27602, attorney for the
licensee.

Nontimely filings of petitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
Atomic Safety and Licensing Board |
designated to rule on the petition and/or
request, that the petitioner has made a
substantial showing of good cause for

the granting of a late petition and/or
request. That determination will be
based upon a balancing of the factors
specified in 10 CFR 2.714(a)(1)(i}-(v) and
2.714(d).

For further details with respect to this
action, see the application for
amendment dated May 10, 1988, which
is available for public inspection at the
Commission’s Public Document Room,
1717 H Street NW., Washington, DC
20555, and at the Richard B. Harrison
Library, 1313 New Bern Avenue,
Raleigh, North Carolina 27610.

Dated at Rockville, Maryland, this 16th day
of june 1988.

For the Nuclear Regulatory Commission.
Elinor G. Adensam,

Director, Project Directorate 11-1, Division of
Reactor Projects I/11.

[FR Doc. 88-13909 Filed 6-20-88; 8:45 am|
BILLING CODE 7590-01-M

[Docket Nos. 30-08748 and 30-13045,
License Nos. 20-15215-01 and 20-15215~
02MD, EA 87-243]

Gamma Diagnostic Laboratories, inc.;
Order Imposing a Civil Monetary |
Penalty

I

Gamma Diagnostic Laboratories,
Attleboro Falls, Massachusetts 02763
(the “licensee") is the holder of
Byproduct Material Licenses Nos. 20—
15215-01 and 20-15215-02MD (the
“licenses") issued by the Nuclear
Regulatory Commission (the
“Commission" or “NRC") which
authorize the licensee to conduct certain
research and development activities
using licensed material and distribute
licensed material to authorized persons.
The licenses originally issued on July 18,
1972 and March 26, 1979, respectively,
were most recently renewed on March
17, 1988 and November 30, 1984, and are
due to expire on March 31, 1993 and
October 31, 1989.

/4

An NRC safety inspection of the
licensee's activities under the licenses
was conducted on November 19-20,
1987. During the inspection, the NRC
staff determined that the licensee had
not conducted its activities in full
compliance with NRC requirements. A
written Notice of Violation and
Proposed Imposition of Civil Penalty
was served upon the licensee by letter
dated February 11, 1988. The Natice
stated the nature of the violation; the
provision of the NRC's requirements .
that the licensee had violated, and the
amount of the civil penalty proposed for




23326

Federal Register / Vol. 53, No. 119 / Tuesday, June 21, 1988 / Notices

the violation. The licensee responded to
the Notice of Violation and Proposed
Imposition of Civil Penalty by letters
dated March 11, 1988 and April 13, 1988.
In its response, the licensee did not deny
the violation but seriously question
whether it occurred.

i1

After consideration of the licensee's
response and the statements of fact,
explanations, and argument for
mitigation contained therein, the staff
has determined, as set forth in the
Appendix to this Order, that the
violation occurred as stated and was
appropriately classified at Severity
Level 111, but, given the current financial
condition of the Company the penalty
proposed for the violation described in
the Notice of Violation and Proposed
Imposition of Civil Penalty should be
reduced to $2,500 and the licensee
should be allowed to pay the imposed
penalty in twenty-four monthly
installments,

v

In view of the foregoing, and pursuant
ta section 234 of the Atomic Energy Act
of 1954, as amended (42 U.S.C. 2282,
Pub. L. 96-285), and 10 CFR 2.205, it is
hereby ordered that:

The licensee pay a civil penalty,
either;

a. In the full amount of Two Thousand
Five Hundred Dollars ($2,500), within 30
days of the date of this Order, by check,
draft, or money order, payable to the
Treasurer of the United States, and
mailed to the Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commission, ATTN: Document Control
Désk, Washington, DC 20555; or,

b. In twenty-three equal monthly
installments of $112.50 each, and a
twenty-fourth installment of $112.48 by
check, draft, or money order payable to
the Treasurer of the United States,
which includes interest accruing from
July 1, 1988 at the rate of 7.5 percent per
year, as described in the schedule of
monthly installments provided with the
enclosed “Promissory Note in Payment
of Preexisting Debt,” which the licensee
must provide with the first payment to
the Director, Division of Accounting and
Finance, Office of Administration and
Resources Management, U,S. Nuclear
Regulatory Commission, Washington,
DC 20555, within thirty days of the date
of the Order. The licensee’s signature of
the “Promissory Note in Payment of
Preexisting Debt” constitutes a waiver
of a right to request a hearing as
provided below, to contest the amount
of the civil penalty and the underlying
violation, and empowers the United
States to obtain a judgment against it

without a hearing in the event it fails to
make a required payment.

|’

The licensee may request a hearing
within 30 days of the date of this Order.
A request for a hearing shall be clearly
marked as a “Request for an
Enforcement Hearing" and shall be
addressed to the Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commission, ATTN: Document Control
Desk, Washington, DC 20555, with a
copy to the Regional Administrator,
Region I, 475 Allendale Road, King of
Prussia, Pennsylvania 19406.

If a hearing is requested, the
Commission will issue an Order
designating the time and place of the
hearing. If the licensee fails to request a
hearing within 30 days of the date of this
Order, the provisions of this Order shall
be effective without further proceedings.
If payment has not been made by that
time, the matter may be referred to the
Attorney General for collection.

In the event the licensee requests a
hearing as provided above, the issues to
be considered at such hearing shall be:

(a) Whether the licensee was in -
violation of the Commission
requirements as set forth in the Notice
of Violation and Proposed Imposition of
Civil Penalty as referenced in section II
above; and

(b) Whether, on the basis of such
violation, this Order should be
sustained.

For the Nuclear Regulatory Commission.
Dated at Rockville, Maryland this 15th day
of June 1988.
James Lieberman,
Director, Office of Enforcement.

Appendix—Evaluation and Conclusion

In two letters dated March 11 and
April 13, 1988, respectively, the licensee
provides its response to the Notice of
Violation and Proposed Imposition of
Civil Penalty dated February 11, 1988.
The Notice was based on a violation
involving an exposure in excess of
regulatory limits to the hand of a
laboratory supervisor. The licensee does
not specifically deny the violation set
forth in the Notice, but seriously
questions whether the overexposure
occurred. Further, the licensee requests
a reduction in the severity level of the
violation and mitigation of the civil
penalty, for reasons summarized herein.
Provided below is a restatement of the
violation; a summary of the licensee's
response in support of each of their
requests; the NRC evaluation of each
licensee's request; and the overall NRC
conclusion regarding the licensee's
response.

I Restatement of Violation

10 CFR 20.101(a) requires that no
licensee possess, use, or transfer
licensed material in such a manner as g
cause any individual in a restricted area
to receive in any period of one calendar
quarter, a total exposure to the hands
and forearms in excess of 18.75 rems,

Contrary to the above, during the third
quarter of 1987, a laboratory supervisor
working in the hot cell and sterile boxes
located in a restricted area received a
cumulative radiation exposure to the Jeft
hand of 20.29 rems.

This is a Severity Level III violation.
(Supplement IV) Civil Penalty—$5,000

II. Summary of Licensee Claim That the
Overexposure May Not Have Occurred

The licensee, in its responses, does
not specifically deny the violation, but
does seriously question whether the
overexposure occurred. The licensee
indicates that (1) the apparent
overexposure could simply have been
the result of a contaminated TLD; (2)
there were no unusual incidents during
the period the overexposure occurred:
(3) the alleged overexposure was

-reported as being in excess of regulatory

limits by 8.2%, which is well within the
10-25% statistical error of the TLD, and
therefore, it is statistically possible that
the overexposure did not occur; and (4)
the individual had an excellent exposure
history, was continually aware of the
safety concerns, and met frequently with
the RSO.

NRC Evaluation

While the NRC acknowledges that a
contaminated badge could lead to such
a TLD reading, the licensee has not
provided evidence that such a
contamination actually was the cause of
the high reading. Further, although it is
possible that the reported exposure was
less than 18.75 rems, given the statistical
error in the TLD, is equally possible that
the actual exposure was higher than the
reported amount of 20.29 rems.
Therefore, neither of these arguments
would support a contention that the
overexposure did not occur.
Furthermore, the fact that there were no
apparent unusual incidents during the
quarter, or the fact that the individual
had an excellent exposure history and
was aware of safety concerns, does not
preclude that fact that the overexposure
could have occurred. Therefore, the NRC
finds that the licensee has not provided
a sufficient basis for withdrawal of the
violation.
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1II. Summary of Licensee Request That
the Severity Level of the Violation Be
Reduced From Level 1l to Level IV

510§ The licensee claims that sections C.9
rea fand D.1 and Supplement IV of the

lar Jenforcement policy permits a reduction
i }in Severity Level from Level I1I to Level
| IV if a worker's exposure above
hirdjregulatory limits is an isolated incident
;or frather than a programmatic concern.

«es §The licensee maintains that since this

a Jwas the only overexposure at the

lefi facility in fifteen years, it constitutes an
isolated incident rather that a
programmatic concern, and therefore,

@

:]' the severity level of the violation should
be reduced.
the

o NRC Evaluation

Section C.9 of Supplement IV of the
enforcement policy clearly states that
when a cumulative exposure reflects a
Jprogrammatic, rather than isolated
weakness, in radiation protection, the
violation shold be classified at Severity
" JLevel 11l The NRC acknowledges that
} this was the first overexposure that
08 Noccurred at the licensee’s facility.
+ fHowever, the underlying NRC concern,
hamely, inadequate oversight by the
Hory BRSO, as evidenced by passive rather
he  Khan aggressive management of the
ind fradiation safety program, is a
that lrogrammatic issue since a similar lack
(4) foloversight contributed to other
sure fiolations identified by the NRC is
e BAugust 1986, which formed the basis for
with J $5,000 civil penalty issued to this
icensee on December 4, 1986. Therefore,
an adequate basis was not provided for
eduction of the Severity Level of the
ta olation.

ch by : y
WGl V. Summary of Licensees Response in
equest for Mitigation of the Civil
Penalty
se of ;

tis | The licensee claims that the violations

was Fhould be mitigated on the basis of their

stical 1) reporting of the exposure to the NRC,

, that §%) their immediate corrective actions

1 the f¥hich included temporarily removing
he affected person from further work,

ts FFscheduling the performance of
production activities by using more
personnel, and assigning redundant

e no Jronitoring devices to the affected

g dividual for more frequent evaluation),
ind (3) their prior enforcement history.

:2‘ fhe lngcrnsee also indicates that their
P -nanmal condition is currently strained
s :cause they were unfairly forced to
"NRC sPen'd operations for twenty weeks by
2 y e l{m_ted States Food and Drug

.rl:i;e dministration. In this regard, the

LCensee requests that the NRC consider

eir ability to pay in assessing the civil
penalties,

NRC Evaluation

Although the licensee identified and
reported the event to the NRC, the
exposure could have been identified
sooner had the RSQ been more
aggressive. Moreover, the report of the
overexposure was not viewed as
unusually prompt since it was not made
until the last possible day allowed by 10
CFR 20.405. Further, although the
corrective actions taken in response to
this event were adequate, they were not
viewed as unusually prompt and
extensive in that the culpability of
management, including the RSO, was
not addressed. Further, the enforcement
history is not considered good in light of
the civil penalty issued in December
1986. Therefore, these licensee
arguments do not provide a basis for
mitigation of the civil penalty.

However, the NRC Enforcement
Policy recognizes that a licensee's
ability to pay is a proper consideration
in determining the amount of a civil
penalty. The licensee’s financial
information submitted in its April 13,
1988 letter demonsirates that imposition
of a civil penalty in the amount
proposed would create a severe
financial burden. Recognizing the
current financial situation, the penalty is
being reduced by 50 percent. The NRC
also finds, consistent with its
Enforcement Policy, that the imposition
of the reduced civil penalty will not
result in economic termination of the
licensee's business or financial
hindrance of the licensee’s ability to
safely conduct licensed activities.
However, the NRC has concluded that
given the economic position of the
company, the licensee should be
allowed to pay the reduced penalty in
twenty-four monthly installments.

V. NRC Conclusion

A civil penalty in the amount of $2,500
should be imposed. However, given the
current financial condition of the
Company, the licensee may pay the civil
penalty in twenty-four monthly
installments.

Promissory Note in Repayment of
Preexisting Debt

[License Nos. 20-15215; 20-15215-02MD EA
87-243]

1. Obligation

For value received, Gamma
Diagnostic Laboratories, Inc.
(hereinafter referred to as the Maker)
promises to pay to the order of the
Treasurer of the United States the
principal sum of $2,500 dollars, with
interest accruing from July 1, 1988, at the
rate of 7.5 percent per year. This note is

being given for the purpose of refinancing
and paying off an amount which
constitutes the sum of the principal due
and all unpaid interest and other
charges owed to the United States on
the civil penalty debt which has been
assigned the control number captioned
above. The Maker further acknowledges
and admits the validity and amount of
the preexisting debt, which the principal
sum stated in this note is intended to
repay. The Maker further acknowledges
that execution of this note constitutes a
waiver of the right to contest the amount
of the civil penalty and the underlying
violations on which it is based under
section 234c of the Atomic Energy Act of
1954, as amended, 42 U.S.C. 2282c.

2. Installments

This note is to be paid in twenty-three
monthly installments of $112.50 each,
and a twenty-fourth installment of
$112.48 payable to the order of the
Treasurer of the United States on or
before the first day of the month,
beginning on August 1, 1988 and
continuing until either the principal sum
and all interest and other charges
assessed under the provisions of this
note have been fully paid, or this note is
considered to be in default. Payments
will be mailed to the following address:
U.S. Nuclear Regulatory Commission,
ATTN: Division of Accounting and
Finance, Mail Stop MNBB 11104,
Washington, DC 20555.

Following is an amortization schedule
exclusive of administrative charges and
late-payment penalties:

Total

Due date Principal | Interest | install-

ment
Aug. 1, 1988......cc0nt 96.87 15.63| 2,403.13
Sept. 1, 1988... . 97.48 15.02| 2,305.65
Oct. 1, 1988..... 98.9 14.41| 2,207.56
Nov. 1, 1988.... 98.70 13.80| 2,108.86
Dec. 1, 1988..., 99.32 13.18| 2,009.54
Jan. 1, 1988 .... 99.94 12.56| 1,909.60
Feb. 1, 1989.... 100.56 11.94| 1,809.04
Mar. 1, 1989.... 101.19 11.31| 1,707.85
Apr. 1, 1989..... 101.83 10.67| 1606.02
May 1, 1989 102.46 10.04| 1,503.56
June 1, 1989 ... 103.10 9.40| 1,400.46
July 1, 1989, ... 103.75 8.75| 1,296.71
Aug. 1, 1989.... 104.40 8.10| 1,192.31
Sept. 1, 1989... 105.05 7.45| 1,087.26
Oct. 1, 1989..... 105.70 6.80 981.56
Nov. 1, 1989.... 106.37 6.13 875.19
Dec. 1, 1989.... 107.03 547 768.16
Jan. 1, 1989..... 107.70 480 660.46
Feb. 1, 1990.... 108.37 413 552.09
Mar. 1, 1990.... 109.05 3.45| 443.04
Apr. 1, 1990..... 109.73 277 333.31
May 1, 1990 110.42 208| 22289,
June 1, 1990... . 1L 1.39 111,78

July 1, 1990......cccce0ns 111.78 0.70 0
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3. Administrative Charges

Administrative charges to cover the
costs incurred by the United States in
handling and processing past-due
amounts will be assessed at the rate of
$12.00 for each payment more than thirty
(30) days past due; an additional $15.00
for each payment more than sixty (60)
days past due; and an additional $18.00
for each payment more than ninety (90)
days past due.

4. Late Payment Penalties

Late payment penalties will be
assessed on any amount more than
ninety (90) days past due, at the rate of
six {6) percent per year.

5. Payment Crediting

The payment that the Maker makes
under this note will be credited as of the
date received by the U.S. Nuclear
Regulatory Commission first to
outstanding penalties and
administrative charges; second to
accrued interest; and third to the
outstanding principal sum. Any
payments that the Maker made to the
United States on this debt during the
period from the date from which interest
accrues under this note (as specified in
paragraph 1) until the effective date of
this note (as specified in paragraph 11)
shall be applied to the principal sum,
interest, and other charges accruing
under this note in accordance with the
provisions of this paragraph.

6. Default, Acceleration, and Other
Remedies

If any installment shall remain unpaid
for a period of thirty (30) days or more,
this note shall, at the option of the
United States, be considered to be in
default. In the event of default, the full
amount of the principal sum, together
with any accrued interest and other
charges assessed under this note, less
any payments actually received by the
United States from the Maker, shall be
due and payable in full immediately,
without the need for further demands or
notices to the Maker. Furthermore, in
that event, the Maker agrees that the
Uniled States may exercise any
collection options legally available to it,
including, but not limited to, taking
administrative offset, hiring a private
debt collection agency, filing adverse
credit reports to local and national
credit bureaus, referring the Maker's
account for legal action, and suspending
or revoking any licenses or other
privilege which the U.S. Nuclear
Regulatory Commission has granted to
the Maker.

7. Default Costs and Fees

In the event of default, the Maker
agrees to pay all reasonable collection
costs, court costs, and attorney's fees
incurred by fhe United States as a result
of the default and any appropriate
collection actions taken by the United
States.

8. Confess Judgment Provision

The Maker, if permitted by Controlling
Law (as specified in paragraph 9), does
hereby authorize and empower a United
States Attorney, any of his assistants, or
any attorney of any court of record,
State or federal, to appear for the Maker
and to enter and confess judgment
against the Maker for the entire amount
of this obligation, with interest, less
payments actually made, at any time
after same becomes due and payable, as
herein provided, in any court of record,
Federal or state; to waive the issuance
and service of process upon the Maker
in any suit on the obligation; to waive
any venue requirement in such suit; to
release all errors which may intervene
in entering upon such judgment or in
issuing any execution thereon; and to
consent to immediate execution and
said judgment. The Maker does hereby
ratify and confirm all that said attorney
may do by virtue hereof.

9. Controlling Law

Except where controlled by Federal
law, all disputes concerning this note
shall be controlled by the law of the
jurisdiction in which the Maker is
incorporated at the time this note is
signed.

10. Changes

The provision of this note may not be
changed except by a written agreement
which specifies the agreed-upon
changes and which is signed by the
Maker and an authorized representative
of the United States.

11. Legal Effect

This note shall not be effective or
legally binding upon the Maker or the
United States until the date it is signed
by an authorized official of the Maker.

12. Signatures and Certification

I, as an official of the Maker, do
hereby certify that I have read and
understood the terms of this note.

Signed: This , 1888
Signalure
Printed Name
Address

day of

I am an authorizing official of the
Maker and do certify that the Maker is
incorporated in the Commonwealth of
Massachusetts at the time this note is

signed and that the signature above is
that of an individual authorized to enter
into a promissory note for the Maker.

Libr
Rict

Signed: item
Signature —
Printed Name — :ﬁg
Address — Wa
[FR Doc. 88-13910 Filed 6-20-88; 8:45 am] [ pire
BILLING CODE 7590-01-M lV. A
Da
Washington Public Power Supply 0”!‘"
System; Issuance of Amendment to !
Facility Operating License Robe
[Docket No. 50-307]

The U.S. Nuclear Regulatory
Commission (Commission) has issued
Amendment No. 60 to Facility Operating
License No. NPF-21, issued to
Washington Public Power Supply
System (the licensee), which revised the
Technical Specifications for operation ¢
the Nuclear Project No. 2, located in
Benton County, Washington.

The amendment was effective as of
the date of issuance.

to allow an additional year of operation
without the neutron flux monitoring

instrumentation fully meeting the Chi?::
environmental qualification fohn \
requirements of Regulatory Guide 1.97. “Trey
The application for the amendment § ;%
complies with the standards and Virgin
requirements of the Atomic Energy Act Dock
of 1954, as amended (the Act), and the Name
Commission's rules and regulations. The Isla
Commission has made appropriate Nome
findings as required by the Act and the Wil
Commission's rules and regulations in1( Tyve
CFR Chapter 1, which are set forth in th Date
license amendment. 1961
Notice of Consideration of Issuance 0 Categ
Amendment and Opportunity for LE
Hearing in connection with this action "
was published in the Federal Register 0 dlh
April 5, 1988 (53 FR 11154). No reques! by the
for a hearing or petition for leave to iy
intervene was filed following this notice lhe P
The Commission has prepared an ispos
Environmental Assessment related to In t
the action and has determined that an i 17
environmental impact statement will no g
be prepared and that issuance of this X
amendment will not have a significant emg
effect on the quality of the human T
environment. ks du.e
For further details with respect to the Rhen
action see: (1) The application for peitio
amendment dated December 23, 1967, @ s
supplemented January 15, 1988, (2) ncorp
Amendment No. 60 to License No. NPF-§ Vi
21, (3) the Commission’s related_Safefy
Evaluation and (4) the Commission's §The C¢
Environmental Assessment. A_ll of these (A)"
items are available for public inspectiof iled o,

at the Commission's Public Document
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. B Room, 1717 H Street NW., Washington,

13 BnC 20555, and at the Richland City

nierf|ibrary, Swift and Northgate Streets,

T BRichland, Washington 99352. A copy of
items (2), (3) and (4) may be obtained
upon request addressed to the U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, attention:

)| Director, Division of Reactor Projects III,
[V, V and Special Projects.

Dated at Rockville, Maryland this 10th day
of June, 1988,

For the Nuclear Regulatory Commission.

- Robert B. Samworth,
Senior Project Manager, Project Directorate
V, Division of Reactor Projects-III, IV, V and
Special Projects, Office of Nuclear Reactor
Regulation.

'C‘ll [FR Doc. 86-13911 Filed 6-20-88; 8:45 am|

AN NG CODE 7590-01-M

d the

{6 POSTAL RATE COMMISSION

n [Order No. 788; Docket No. A88-3]

.of Q§Order Accepting Appeal and
Establishing Procedural Schedule;

ense §Willow Island, WV

ation

Issued June 14, 1988,

8 Before Commissioners: Janet D. Steiger,
Chairman; Patti Birge Tyson, Vice-Chairman;
\97 john W. Crutcher; Henry R. Folsom; W.H.

“Trey"” LeBlanc IIL

ent In the matter of: Willow Island, West
Virginia 26190 (Gerald A. Willey, Petitioner).

r Act

the Docket Number: A88-3.
5. Th Nome of Affected Post Office: Willow
o5 Island, West Virginia 26190.
Name(s) of Petitioner(s): Gerald A.
Willey.
Type of Determination: Closing.
Dc;zg of Filing of Appeal Papers: June 9,
88.

;ilhe
sinl
in th

nc¢ WCategories of Issues Apparently Raised:

1. Effuft on postal services (39 U.S.C.

oA 404(b)(2)(C))

3‘:; Other legal issues may be disclosed

o by the record when it is filed: or,

notice®nversely, the determination made by

= the Postal Service may be found to
ispose of one or more of these issues.

tion

d to :
§ o In the interest of expedition, in light of
Jill n0 the 120-day decision schedule (33 U.S.C.

his  EEC ~}04(b][5)). the Commission reserves
cant the right to request of the Postal Service
Memoranda of law on any appropriate

jssue. If requested, such memoranda will

be due 20 days from the issuance of the
Quest; a copy shall be served on the
elitioner. In a brief or motion to

) ~smiss or affirm, the Postal Service may

. NpE-§“rporate by reference any such

afety §omoranda previously filed.

n's RThe Commission orders:
f these (A 4
) The record in this appeal shall be

yectio
nent lled on or before June 24, 1988.

to the

987, &

(B) The Secretary shall publish this
Notice and Order and Procedural
Schedule in the Federal Register.

By the Commission,
Charles L. Clapp,
Secretary.

Appendix

June 9, 1988—Filing of Petition

June 14, 1988—Notice and Order of
Filing of Appeal

July 5, 1988—Last day of filing of
petitions to intervene (see 39 CFR
3001.111(b))

July 14, 1988—Petitioner's Participant
Statement or Initial Brief (see 39 CFR
3001.115 (a) and (b))

August 3, 1988—Postal Service
Answering Brief (see 39 CFR
3001.115(c))

August 18, 1988—Petitioner's Reply Brief
should petitioner choose to file one
(see 39 CFR 3001.115(d))

August 25, 1988—Deadline for motions
by any party requesting oral
argument. The Commission will
schedule oral argument only when it
is a necessary addition to the written
filings (see 39 CFR 3001.116)

October 8, 1988—Expiration of 120-day
decisional schedule (see 39 U.S.C.
404(b)(5))

[FR Doc. 88-13887 Filed 6-20-88; 8:45 am]

BILLING CODE 7715-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. IC-16437/812-6938]

Dreyfus A Bonds, Inc., et al.;
Application

June 14, 1988.

AGENCY: Securities and Exchange
Commission (“SEC").

ACTION: Notice of application for
exemption under the Investment
Company Act of 1940 (the 1940 Act™).

Applicants: Dreyfus A Bonds Plus,
Inc., Dreyfus California Tax Exempt
Bond Fund, Inc., Dreyfus California Tax
Exempt Money Market Fund, Dreyfus
Cash Management, Dreyfus Cash
Management Plus, Inc., Dreyfus
Connecticut Tax Exempt Bond Fund,
Inc., The Dreyfus Convertible Securities
Fund, Inc., Dreyfus Dollar International
Fund, Inc., Dreyfus GNMA Fund, Inc.,
Dreyfus Government Cash Management,
Dreyfus Growth Opportunity Fund, Inc.,
Dreyfus Institutional Money Market
Fund, Dreyfus Insured Tax Exempt Bond
Fund, Inc., Dreyfus Intermediate Tax
Exempt Bond Fund, Inc., Dreyfus Liquid
Assets, Inc., Dreyfus Massachusetts Tax
Exempt Bond Fund, Dreyfus Money

Market Instruments, Inc., Dreyfus New
Jersey Tax Exempt Bond Fund, Inc,,
Dreyfus New Jersey Tax Exempt Bond
Fund, L.P., Dreyfus New Jersey Tax
Exempt Money Market Fund, Inc.,
Dreyfus New Leaders Fund, Inc.,
Dreyfus New York Insured Tax Exempt
Bond Fund, Dreyfus New York Tax
Exempt Bond Fund, Inc., Dreyfus New
York Tax Exempt Intermediate Bond
Fund, Dreyfus New York Tax Exempt
Money Market Fund, Dreyfus Short-
Intermediate Government Fund, Dreyfus
Short-Intermediate Tax Exempt Bond
Fund, Dreyfus Tax Exempt Bond Fund,
Inc., Dreyfus Tax Exempt Cash
Management, Dreyfus Tax Exempt
Money Market Fund, Inc., The Dreyfus
Third Century Fund, Inc., Dreyfus
Treasury Cash Management, Dreyfus
U.S. Government Bond Fund, L.P.,
Dreyfus U.S. Government Intermediate
Securities, L.P., Dreyfus U.S. Guaranteed
Money Market Account, L.P., First
Lakeshore Diversified Asset Fund, First
Lakeshore Money Market Fund, First
Lakeshore Tax Exempt Money Market
Fund, General Aggressive Growth Fund,
Inc., General California Tax Exempt
Money Market Fund, General
Government Securities Money Market
Fund, Inc., Genreal Money Market Fund,
Inc., General New York Tax Exempt
Money Market Fund, General Tax
Exempt Bond Fund, Inc., General New
York Tax Exempt Intermediate Bond
Fund, Inc., General Tax Exempt Money
Market Fund, Inc., McDonald Money
Market Fund, Inc., and McDonald Tax
Exempt Money Market Fund, Inc.
(collectively, the “No-Loan Funds”),
Dreyfus Foreign Investors GNMA Fund,
L.P. and Dreyfus Foreign Investors U.S.
Government Bond Fund, L.P.
(collectively, the “Foreign Investors
Load Funds"), Premier California Tax
Exempt Bond Fund, Premier GNMA
Fund, Premier Income Fund, Premier
New York Tax Exempt Bond Fund,
Premier State Tax Exempt Bond Fund
and Premier Tax Exempt Bond Fund
(collectively, the “Premier Load Funds"),
Dreyfus Strategic Income, Dreyfus
Strategic Investing, and Dreyfus
Strategic World Income (collectively,
the “Strategic Load Funds"), Dreyfus
Strategic Aggressive Investing, L.P.,
Dreyfus strategic World Investing, L.P.
and Dreyfus Strategic World Revenues,
L.P. (collectively, the “Strategic L.P.
Load Funds"), First Lakeshore Tax
Exempt Bond Fund, Inc. (“Lakeshore"),
The Dreyfus Fund Incorporated
(“TDFI"), The Dreyfus Leverage Fund,
Inc. (“Leverage”) and Dreyfus Capital
Value Fund, Inc. (“Capital Value,"
together with the Foreign Investors Load
Funds, the Premier Load Funds, the
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Strategic Load Funds, the Strategic L.P.
Load Funds, TDFI, lakeshore and
Leverage, the “Load Funds"), the
investment companies which currently
do not have an exchange program as
described below, but may adopt such in
the future, which are Daiwa Money
Fund Inc., Dreyfus Corporate Cash
Trust, Dreyfus Index Fund, FN Network
Tax Free Money Market Fund, Inc. and
The Westwood Fund (together with the
No-Load Funds and the Load Funds, the
“Funds” and each individually a
“Fund"), The Dreyfus Corporation
("Dreyfus™), and Dreyfus Service
Corporation (the “Distributor”) and each
future investment company for which
Dreyfus (or any subsidiary or affiliate)
serves as investment adviser, sub-
investment adviser or administrator or
for which the Distributor (or any
subsidiary or affiliate) services as a
distributor of such investment
company's shares, which such future
investment companies would have sales
load structures and exchange programs
substantially identical to those
investment companies currently in
existence.

Relevant 1940 Act Section: Order
requested under section 11(a).

Summary of Application: Applicants
seek an order approving proposed offers
of exchange of shares among certain of
the Funds on a basis other than their
respective net asset value per share at
the time of exchange.

Filing Dates: The Application was
filed on December 21, 1987 and amended
on June 15, 1988.

FHearing or Notification of Hearing: 1§
no hearing is ordered, the application
will be granted. Any interested person
may request a hearing on this
application, or ask to be notified if a
hearing is ordered. Any requests must
be received by the SEC by 5:30 p.m., on
July 5, 1988. Request a hearing in
writing, giving the nature of your
interest, the reason for the request, and
the issues you contest. Serve the
Applicants with the request, either
personally or by mail, and also send it to
the Secretary of the SEC, along with
proof of service by affidavit, or, for
lawyers, by certificate. Request
notification of the date of a hearing by
writing to the Secretary of the SEC.
ADDRESSES: Secretary, SEC, 450 Fifth
Street, NW., Washington, DC 20549; the
Funds, 666 Old Country Road, Garden
City, New York 11530; Dreyfus, 767 Fifth
Avenue, New York, New York 10153; the
Distributor, 800 Madison Avenue, New
York, New York 10022,

FOR FURTHER INFORMATION CONTACT:
Staff Attorney, Fran Pollack-Matz, (202)
272-3024 or Branch Chief Karen L.

Skidmore, (202) 272-3023, Office of
Investment Company Regulation.

SUPPLEMENTARY INFORMATION: The
following is a summary of the
application. The complete application is
available for a fee from either the SEC's
Public Reference Branch in person or the
SEC'’s commercial copier, (800) 231-3282
(in Maryland, (301) 253-4300).

Applicants’ Representations

1. Each Fund is an open-end
management investment registered
under that Act. Dreyfus either serves as
adviser, sub-investment adviser or
administrator, or the Distributor serves
as the distributor of the shares, of each
Fund.

2. The Applicants seek the flexibility
to allow shareholders of any No-Load
Fund and any Load Fund to exchange all
or a portion of their shares (including
shares acquired through the
reinvestment of dividends and capital
gains distributions) for shares of certain
other Funds for which Dreyfus serves as
investment adviser, sub-investment
adviser or administrator or for which the
Distributor serves as principal
underwriter as specified in the
application. Any future investment
companies sold with a sales load which
offer an exchange privilege and which
seek to utilize the exemption provided
hereby will have sales load structures or
exchange privileges substantially
identical to one or more of the other
investment companies included herein
and will be subject to the
representations and conditions included
herein. All funds included within an
exchange privilege will have the same
investment adviser or principal
underwriter (as each term is defined in
the 1940 Act).

3. Shares of the No-Load Funds are
sold at their relative net asset value
without a sales charge. Shares of the
Foreign Investors Load Funds,
Lakeshore, Leverage, the Strategic Load
Funds, the Premier Load Funds and
Capital Value are offered at their
relative net asset value, plus a maximum
sales load of 4.50% of the public offering
price per share. Shares of the Strategic
L.P. Load Funds are offered at their net
asset value, plus a maximum sales load
of 3.00% of the public offering price per
share. Shares of TDFI are offered at
their relative net asset value, plus a
maximum sales load of 7.75% of the
public offering price for certain
purchases of under $500 and without a
sales load for purchases in excess of this
amount.

4. The applicants seek an Order
explicity permitting on a prospective
basis the following transactions:

(i) The exchange of shares of any
Funds without a sales load for shares of
the Funds that are offered without a
sales load.

(ii) The exchange of shares of any
Funds purchased without a sales load
for shares of any of the other Funds sold
with a sales load, with the applicable
sales load being deducted.

(iii) The exchange without a sales
load of shares of any Funds purchased
with a sales load for shares of any other
Funds sold without a sales load.

(iv) The exchange of shares of any
Funds previously purchased with a sales
load, shares of any Funds acquired by a
previous exchange of shares purchased
with a sales load, and additional shares
acquired through reinvestment of
dividends or distributions of any such
Funds (collectively referred to herein as
the "Purchased Shares") for shares of
any other Funds sold with a sales load
(referred to herein as the “Offered
Shares"). If the sales load applicable to
the Offered Shares exceeds the
maximum sales load that could have
been imposed in connection with the
Purchased Shares (at the time the

_ Purchased Shares were acquired),

without giving effect to any reduced
sales loads, the difference would be
deducted.

5. If a sales load is imposed on an
exchange, any rights of accumulation as
described in the Funds' prospectuses
allowing for reduced sales loads will be
considered in determining the sales load
applicable to the exchange. If a
shareholder has executed a Letter of
Intent whereby he immediately qualifies
for a reduced sales load upon the
purchase of shares and effects an
exchange prior to completing the Letter
of Intent, his account will be charged .the
sales load in the appropriate amount in
connection with the exchange. All
waivers of sales loads set forth in the
prospectuses for the Load Funds will
apply in connection with the program
described above. Also, each exchange
will be subject to the minimum :
investment requirements of the Fund's
shares which are to be acquired.
Exchanging shareholders will receive 8
prospectus of the Fund into which they
have purchased shares under the
exchange program.

6. The Applicants are concerned that
the exchange privilege not provxde an
opportunity for dealers, acting
ostensibly on behalf of their clients, (0
initiate exchanges for the dealer's
benefit. The Distributor will not by
telephone actively solicit exchanges or
notify shareholders of the exchange
privilege. In addition, dealers who
distribute the Fund's shares will not
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receive any greater commission, and in
many instances will receive a lesser
commission, from an exchange
transaction rather than a direct
purchase. In an attempt to foreclose the
possibility of dealers “churning” or
making exchanges for the dealer’s
benefit rather than the shareholder's
benefit, the exchange privilege provides
that once any load has been paid on
Purchased Shares, such Purchased
Shares will be deemed to have been
purchased with the maximum sales load
that could have been imposed for
purposes of an exchange. In addition,
the Distributor offers shares only to
dealers with which it has entered into
dealer agreements which require that
the dealers affirm that they will abide
by applicable law. The Distributor and
Dreyfus' legal staff will diligently pursue
customer complaints and are alert to
abuses that might occur.

Applicants’ Legal Conclusions

1. If exchanges were always made at
their relative net asset values without
the imposition of any sales load, the
distribution system of the Load Funds
would be disrupted because an investor
could easily avoid the sales load by
acquiring No-Load Fund shares and
immediately exchanging the shares so
acquired for Load Fund shares. The
exchange program would avoid these
problems, would be equitable to all
shareholders and would benefit
exchanging shareholders by crediting
them for sales loads previously paid.

2.The exemption requested is
appropriate and in the public interest,
and is consistent with the protection of
investors, and is consistent with the
purposes fairly intended by the policy
and provisions of the 1940 Act.

Applicants’ Conditions

Applicants agree that the following
meli.,v fbe made conditions to the proposed
rellel:

(1) The exchange offers must be
within the same family of funds of
investment companies, which includes
any two or more registered open-end
investment companies that have the
Same investment adviser or princiapl
underwriter (as each term is defined in
the 1940 Act) and hold themselves out to
investors as related companies for
Purposes of investment and investor
services.

(2) Any sales load charged with
'espect to an acquired security may be
fo greater than the excess of the sales

oad applicable to that security in the
ibsence of an exchange over any sales

load previously paid on the exchanged
Security,

(3) No redemption fee may be imposed
with respect to the exchanged security.

(4) The prospectuses of the Funds
must disclose any administrative fees
that in the future may be imposed on an
exchange transaction. The Funds do not
currently charge any administrative fee,
however, the Funds reserve the right to
charge a nominal administrative fee
($5.00 or less or such greater amount as
the Commission or the staff may permit)
in the future without seeking
amendment to the order and reserve the
right to discontinue the administrative
charge without amendment to the relief
requested hereby. Any such
administrative charge will be uniformly
applied.

(5) If any Fund were to modify or
terminate the exchange privilege, such
Fund would provide shareholders a
minimum of 60 days written notice and
such modification (but not termination)
would be described in an amendment ot
the exemptive order.

(8) Any sales literature or advertising
that describes the exchange offer must
disclose the amdinistrative fee if any is
imposed.

(7) Any securities exchanged which
were acquired through dividend
reinvestment or capital gains
distributions of the Load Funds must be
considered to have been sold with a
sales load equal to the sales load
previously paid on the shares on which
the dividend was paid or distribution
made.

(8) The Applicants will comply with
the provisions of Rule 11a-3 under the
1940 Act, as it may be modified, if and
when it is adopted.

(9) Reductions in the sales load of any
of the Load Funds will be in accordance
with the provisions of Rule 22d-1 under
the 1904 Act.

For the Commission, by the Division of
Investment Management, under delegated
authority.

Jonathan G. Katz,

Secretary.

[FR Doc. 88-13914 Filed 6-20-88; 8:45 am]
BILLING CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION

Precapital Corp., Application for a
License to Operate as a Smaill
Business Investment Company

[License Application No. 04/04-5244]

An application for a license to operate
as a small business investment company
(SBIC) under the provisions of section
301(d) of the Small Business Investment
Act of 1958, as amended (the Act), (15
U.S.C. 661 et seq.), has been filed by

Precapital Corp., 3326 NE. 33rd Street,
Fort Lauderdale, Florida 33308, with the
Small Business Administration (SBA),
pursuant to 13 CFR 107.102 (1988).

The officers, directors and sole
shareholder of the Applicant are as
follows:

" Percent
Name and address | e Of o
ownership
John D. Chang, 1610 | President, | i
Northwest 90th Treasurer,
Way, Pembroke General
Pines, FL 33024. Manager,
Director.
Linett L. Patterson, Secretary, |
Unit Il, 371 W. Park Director.
Drive, Miami, FL
33172
Denis Albert George | Vice |
Tomlinson 198-52 President,
Pompeii Avenue, Director.
Holliswood, NY
14423.
Preferred Financial | ....coommmmisnnns 100%
Services, Inc.,
Suite 202, 3326
Northeast 33rd
Street, Fort
Lauderdale, FL
33308.

The 10-or-more percent shareholders
of Preferred Financial Services, Inc. are:

Reicland &
Vivienne
Anderson, 9260
N.W. 15th Court,
Pembroke Pines,
FL 33024,

127%

236%
14.6%

Lane, Bowie, MD
20715.

The Applicant, a Florida corporation,
will begin operations with a
capitalization of $1,000,000, and will
conduct its operations principally in the
State of Florida.

As an SBIC licensed to operate under
section 301(d) of the Act, the Applicant
will provide financial and managerial
assistance solely to small business
concerns which will contribute to a
well-balanced national economy by
facilitating ownership in such concerns
by persons whose participation in the
free enterprise system is hampered
because of social or economic
disadvantages.

Matters involved in SBA's
consideration of the Application include
the general business reputation and
character of the proposed owners and
management, and the probability of
successful operation of the Applicant
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under their management, including
adequate profitability and financial
soundness, in accordance with the Act
and SBA Rules and Regulations,

Notice is hereby given that any person
may, not later than 30 days from the
date of publication of this notice, submit
written comments on the proposed SBIC
to the Deputy Associate Administrator
for Investment, Small Business
Administration, 1441 L Street NW.,
Washington, DC 204186.

A copy of this notice shall be
published in a newspaper of general
circulation in Fort Lauderdale, Florida.
(Catalog of Federal Domestic Assistance

Program Nol 59.011, Small Business
Investment Companies)

Dated: June 14, 1988,
Robert G. Lineberry,

Deputy Associate Administrator for
Investment.

[FR Doc. 88-13920 Filed 6-20-88; 8:45 am)]
BILLING CODE 8025-01-M

DEPARTMENT OF STATE
[Public Notice 1065]

Public Information Collection

Requirement Submitted to OMB for
Review

AGENCY: Department of State.
ACTION: The Department of State has
submitted the following public
information collection requirement to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Pub. L. 96-511.

SUMMARY: The proposed information

collection is made necessary by the

Hague Convention on the Civil Aspects

of International Child Abduction and

Pub. L. 100-300. The requested

information will be used in evaluating

applicants’ claims, locating abducted

children, and advising applicants about

available legal remedies. The following

summarizes the information collection

proposal submitted to OMB:

Type of Request—New.

Originating office—Bureau of Consular
Affairs.

Title of information collection—
International

Child Abduction—1Request for Return
of Child.

Frequency—On occasion.

Respondents—Individuals.

Estimated number of responses—100.

Average hours per response—1.

Total estimated burden hours—100.

Section 3504(h) of Pub. L. 98-511 does

not apply.

ADDITIONAL INFORMATION OR

COMMENTS: Copies of the proposed

forms and supporting documents may be
obtained from Gail J. Cook (202) 647~
3538. Comments and questions should
be directed to (OMB) Francine Picoult
(202) 395-7340.

Date: June 8, 1988.
Richard C. Faulk,

Acting Assistant Secretary for
Administration.

[FR Doc. 88-13967 Filed 6-20-88; 8:45 am)|
BILLING CODE 4710-24-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

Radio Technical Commission for
Aeronautics (RTCA); Special
Committee 142 (22nd Meeting), Air
Traffic Control Radar Beacon System/
Mode Select (ATCRBS/Mode S)
Airborne Equipment; Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92-463; 5 U.S.C. App. I), notice is
hereby given for the 22nd meeting of
RTCA Special Committee 142 on Air
Traffic Control Radar Beacon System/
Mode Select (ATCRBS/Mode S)
Airborne Equipment to be held on July
13-15, 1988, in the RTCA Conference
Room, One McPherson Square, 1425 K
Street NW., Suite 500, Washington, DC,
commencing at 9:30 a.m.

The agenda for this meeting is as
follows: (1) Chairman's remarks, (2)
approval of the minutes of the twenty-
first meeting held on January 19-20,
1688, (3) briefing on D. D. C. Systems,
Incorporated data link service, (4)
review of proposed final draft minimum
operational performance standards for
the airborne data link processor, (5)
assignment of tasks, (6) other business,
(7) date and place of next meeting,

Attendance is open to the interested
public but limited to space available.
With the approval of the Chairman,
members of the public may present oral
statements at the meeting. Persons
wishing to present statements or obtain
information should contact the RTCA
Secretariat, One McPherson Square,
1425 K Street NW., Suite 500,
Washington, DC 20005; (202) 682-0266.
Any member of the public may present a
written statement to the committee at
any time.

Issued in Washington, DC, on June 10, 1988,
Herbert P. Goldstein,
Designated Officer.
[FR Doc. 88-13868 Filed 6-20-88; 8:45 am|
BILLING CODE 4910-13-M

s

Federal Highway Administration 5
Environmental Impact Statement: b1
Counties of Fairfax and Loudoun, VA ;)h‘
e

AGENCY: Federal Highway 30,
Administration (FHWA), DOT, for
ACTION: Cancellation of notice of intent, g"'
L.

SUMMARY: This notice rescinds the am
previous Notice of Intent issued on ads
March 7, 1986, to prepare an da
environmental impact statement for a 2
proposed highway project on the imy

widening of existing Route 28 between [,
Interstate 66 and Route 7 in the Countiegiro,
of Fairfax and Loudoun, Virginia. imp
FOR FURTHER INFORMATION CONTACT: the
Mr. George E. Kirk, Jr., District Engineer Jthe
Federal Highway Administration, Post faut
Office Box 10045, Richmond, Virginia fJUS
23240-0045, Telephone (804) 771-2380. 2.
D. W. Holloway, S5EC!
Area Engineer, Richmond, Virginia. or

[FR Doc. 88-13888 Filed 6-20-88; 8:45 am] Py
BILLING CODE 4910-22-M Ho%

85,0

and
DEPARTMENT OF THE TREASURY |
Office of the Secretary iy
[Dept. Circ.—Public Debt Series—No. 16- BN
88] Dlats

rea
revis
exte;
Secu

Treasury Notes of June 30, 1990,
Series AC-1990

June 18, 1988.
1. Invitation for Tenders

er

rea

1.1. The Secretary of the Treasury, dgg
under the authority of Chapter 31 of e
Title 31, United States Code, invites b0 51
tenders for approximately $8,500,000,000 iy

of United States securities, designat_ed
Treasury Notes of June 30, 1990, Series
AC-1890 (CUSIP No. 912827 WH 1),
hereafter referred to as Notes. The
Notes will be sold at auction, with
bidding on the basis of yield. Payment
will be required at the price equivalent
of the yield of each accepted bid. The k.
interest rate on the Notes and the price fw. ;.
equivalent of each accepted bid will be Iy, .
determined in the manner described Delow
below. Additional amounts of the Notes fnoc. -
may be issued to Government accqunls 1, 19,
and Federal Reserve Banks for their B,
own account in exchange for maturing § 5,
Treasury securities. Additional amountsf, ..
of the Notes may also be issued at the | inim
average price to Federal Reserve Banks b .\ |

ircu
3. Sal

3.1
der
ind g
ask
00 p

as agents for foreign and international omp
monetary authorities. ield ¢
2. Description of Securities ';gf,‘aa

2.1. The Notes will be dated June 30'|
1988, and will accrue interest from tha

Onco
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1§

date, payable on a semiannual basis on
December 31, 1988, and each subseguent
g months on June 30 and December 31
through the date that the principal
becomes payable. They will mature June
30, 1990, and will not be subject to call
for redemption prior to maturity. In the
event any payment date is a Saturday,
—Rsunday, or other nonbusiness day, the
amount due will be payable (without
additional interest) on the next business
day.

2.2. The Notes are subject to all taxes
‘imposed under the Internal Revenue

-~

n
ties

Code of 1954. The Notes are exempt
from all taxation now or hereafter
imposed on the obligation or interest
~ Rthereof by any State, any possession of
er, Jthe United States, or any local taxing
5t Iauthority. except as provided in 31
- JUSC. 3124.
). 2.3. The Notes will be acceptable to
secure deposits of Federal public

onies. They will not be acceptable in

payment of Federal taxes.

2.4. The Notes will be issned only in
book-entry form in denominations of
$5,000, $10,000, $100,000, and $1,000,000,
and in multiples of those amounts. They

ill not be issued in registered definitive
or in bearer form.

2.5. The Department of the Treasury’s
general regulations governing United
States securities, i.e., Department of the

reasury Circular No. 300, current
revision (31 CFR Part 306), as to the
extent applicable to marketable
securities issued in book-entry form, and

he regulations governing book-entry
reasury Bonds, Notes, and Bills, as
adopted and published as a final rule to
govern securities held in the TREASURY
DIRECT Book-Entry Securities System
000 n 51 FR 18260, et seq. (May 16, 1986),

q apply 1o the Notes offered in this
ed Reircular.

ies

8. Sale Procedures
3.1. Tenders will be received at
ederal Reserve Banks and Branches

[::r:l énd at the Bureau of the Public Debt,

4 ashington, D.C. 20239-1500, prior to

e 100 p.m., Eastern Daylight Saving time,

e ednesdug. _]une 22, 1988.

; oncompetitive tenders as defined

e below will be considered timely if

o ostmarked no later than Tuesday, June
11888, and received no later than

'l:n laursday, June 30, 1988,

;ug!! 32. The par amount of Notes bid for

e B be stated on each tender. The

Sl ninimum bid is $5,000, and larger bids

nal o be in multiples of that amount.
ompetitive tenders must also show the
leld dns_:red. expressed in terms of an
';““’al yield with two decimals, e.g.,

30, 'Qoq“- Fractions may not be used.

that B competitive tenders must show the

term “noncompetitive” on the tender
form in lieu of a specified yeild.

3.3. A single bidder, as defined in
Treasury's single bidder guidelines, shall
not submit noncompetitive tenders
totaling more than $1,000,000. A
noncompetitive bidder may not have
entered into an agreement, nor make an
agreement to purchase or sell or
otherwise dispose of any
noncompettitive awards of this issue
prior to the deadline for receipt of
tenders.

3.4. Commercial banks, which for this
purpose are defined as banks accepting
demand deposits, and primary dealers,
which for this purpose are defined as
dealers who make primary markets in
Government securities and are on the
list of reporting dealers published by the
Federal Reserve Bank of New York, may
submit tenders for accounts of
customers if the names of the customers
and the amount for each customer are
furnished. Others are permitted to
submit tenders only for their own
account.

3.5. Tenders for their own account will
be received without deposit from
commercial banks and other banking
institutions; primary dealers, as defined
above; Federally-insured savings and
loan associations; States, and their
political subdivisions or
instrumentalities; public pension and
retirement and other public funds;
international organizations in which the
United States holds membership; foreign
central banks and foreign states; Federal
Reserve Banks; and Government
accounts. Tenders from all others must
be accompanied by full payment for the
amount of Notes applied for, or by a
guarantee from a commercial bank or a
primary dealer of 5 percent of the par
amount applied for.

3.6. Inmediately after the deadline for
receipt of tenders, tenders will be
opened, followed by a public
announcement of the amount and yield
range of accepted bids. Subject to the
reservations expressed in Section 4,
noncompetitive tenders will be accepted
in full, and then competitive tenders will
be accepted, starting with those at the
lowest yields, through successively
higher yields to the extent required to
attain the amount offered. Tenders at
the highest accepted yield will be
prorated if necessary. After the
determination is made as to which
tenders are accepted, an interest rate
will be established, at a % of one
percent increment, which results in an
equivalent average accepted price close
to 100.000 and a lowest accepted price’
above the original issue discount limit-of
99.500. That stated rate of interest will
be paid on all of the Notes. Based on

such interest rate, the price on each
competitive tender allotted will be
determined and each successful
competitive bidder will be required to
pay the price equivalent to the yield bid.
Those submitting noncompetitive
tenders will pay the price equivalent to
the weighted average yield of accepted
competitive tenders. Price calculations
will be carried to three decimal places
on the basis of price per hundred, e.g.,
99.923, and the determinations of the
Secretary of the Treasury shall be final.
If the amount of noncompetitive tenders
rceived would absorb all or most of the
offering, competitive tenders will be
accepted in an amount sufficient to
provide a fair determination of the yield.
Tenders received from Government
accounts and Federal Reserve Banks
will be accepted at the price equivalent
to the weighted average yield of
accepted competitive tenders.

3.7. Competitive bidders will be
advised of the acceptance of their bids.
Those submitting noncompetitive
tenders will be notified only if the
tender is not accepted in full, or when
the price at the average yield is over
par.

4. Reservations

4.1. The Secretary of the Treasury
expressly reserves the right to accept or
reject any or all tenders in whole or in
part, to allot more or less than the
amount of Notes specified in Section 1,
and to make diffeent percentage
allotments to various classes of
applicants when the Secretary considers
it in the public interest. The Secretary’s
action under this Section is final.

5. Payment and Delivery

5.1. Settlement for the Notes allotted
must be made at the Federal Reserve
Bank or Branch or at the Bureau of the
Public Dept, wherever the tender was
submitted. Settlement on Notes allotted
to institutional investors and to others
whose tenders are accompanied by a
guarantee as provided in Section 3.5.
must be made or completed on or before
Thursday, June 30, 1988. Payment in full
must accompany tenders submitted by
all other investors. Payment must be in
cash; in other funds immediately
available to the Treasury; in Treasury
bills, notes, or bonds maturing on or
before the settlement date but which are
not overdue as defined in the general
regulations governing United States
securities; or by check drawn to the
order of the institution to which the
tender was submitted, which must be
received from institutional investors no
later than Tuesday, June 28, 1988. In
addition, Treasury Tax and Loan Note
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Option Depositaries may make payment
for the Notes allotted for their own
accounts and for accounts of customers
by credit to their Treasury Tax and Loan
Note Accounts on or before Thursday,
June 30, 1988. When payment has been
submitted with the tender and the
purchase price of the Notes allotted is
over par, settlement for the premium
must be completed timely, as specified
above. When payment has been
submitted with the tender and the
purchase price is under par, the discount
will be remitted to the bidder.

5.2. In every case where full payment
has not been completed on time, an
amount of up to 5 percent of the par
amount of Notes allotted shall, at the
discretion of the Secretary of the
Treasury, be forfeited to the United
States.

5.3. Registered definitive securities
tendered in payment for the Notes
allotted and to be held in TREASURY
DIRECT are not required to be assigned
if the inscription on the registered
definitive securities is identical to the
registration of the note being purchased.
In any such case, the tender form used
to place the Notes allotted in
TREASURY DIRECT must be completed
to show all the information required
thereon, or the TREASURY DIRECT
account number previously obtained.

6. General Provisions

6.1. As fiscal agents of the United
States, Federal Reserve Banks are
authorized, as directed by the Secretary
of the Treasury, to receive tenders, to
make allotments, to issue such notices
as may be necessary, to receive
payment for, and to issue, maintain,
service, and make payment on the
Notes.

6.2. The Secretary of the Treasury
may at any time supplement or amend
provisions of this circular if such
supplements or amendments do not
adversely affect existing rights of
holders of the Notes. Public
announcement of such changes will be
promptly provided.

6.3. The Notes issued under this
circular shall be obligations of the
United States, and, therefore, the faith of
the United States Government is
pledged to pay, in legal tender, principal
and interest on the Notes.

Gerald Murphy,
Fiscal Assistant Secretry.

[FR Doc. 8814060 Filed 8-17-88; 4:17 pm]
BILLING CODE 4810-40-M

[Dept. Circ.—Public Debt Series—No. 17~
88]

Treasury Notes of June 30, 1992,
Series N-1992

June 16, 1988.
1. Invitation for Tenders

1.1. The Secretary of the Treasury,
under the authority of Chapter 31 of
Title 31, United States Code, invites
tenders for approximately $6,750,000,000
of United States securities, designated
Treasury Notes of June 30, 1992, Series
N-1992 (CUSIP No. 912827 W] 7),
hereafter referred to as Notes. The
Notes will be sold at auction, with
bidding on the basis of yield. Payment
will be required at the price equivalent
of the yield of each accepted bid. The
interest rate on the Notes and the price
equivalent of each accepted bid will be
determined in the manner described
below. Additional amounts of the Notes
may be issued to Government accounts
and Federal Reserve Banks for their
own account in exchange for maturing
Treasury securities. Additional amounts
of the Notes may also be issued at the
the average price to Federal Reserve
Banks, as agents for foreign and
international monetary authorities.

2. Description of Securities

2.1. The Notes will be dated June 30,
1988, and will accrue interest from that
date, payable on a semiannual basis on
December 31, 1988, and each subsequent
6 months on June 30 and December 31
through the date that the principal
becomes payable. They will mature June
30, 1992, and will not be subject to call
for redemption prior to maturity. In the
event any payment date is a Saturday,
Sunday, or other nonbusiness day, the
amount due will be payable (without
additional interest) on the next business
day.

2.2. The Notes are subject to all taxes
imposed under the Internal Revenue
Code of 1954. The Notes are exempt
from all taxation now or hereafter
imposed on the obligation or interest
thereof by any State, any possession of
the United States, or any local taxing
authority, except as provided in 31
U.S.C. 3124.

2.3. The Notes will be acceptable to
secure deposits of Federal public
monies. They will not be acceptable in
payment of Federal taxes.

2.4. The Notes will be issued only in
book-entry form in denominations of
$1,000, $5,000, $10,000, $100,000, and
$1,000,000, and in multiples of those
amounts. They will not be issued in
registered definitive or in bearer form.

2.5. The Department of the Treasury's
general regulations governing United
States securities, i.e., Department of the
Treasury Circular No. 300, current
revision (31 CFR Part 306), as to the
extent applicable to marketable
securities issued in book-entry form, and
the regulations governing book-entry
Treasury Bonds, Notes, and Bills, as
adopted and published as a final rule to
govern securities held in the TREASURY
DIRECT Book-Entry Securities System
in 51 FR 18260, et seq. (May 16, 1986),
apply to the Notes offered in this
circular.

3. Sale Procedures

3.1. Tenders will be received at
Federal Reserve Banks and Branches
and at the Bureau of the Public Debt,
Washington, DC 20238-1500, prior to
1:00 p.m., Eastern Daylight Saving time,
Thursday, June 23, 1988. Noncompetitive f;
tenders as defined below will be
considered timely if postmarked no later
than Wednesday, June 22, 1988, and
received no later than Thursday, June
30, 1988.

3.2. The par amount of Notes bid for
must be stated on each tender. The
minimum bid is $1,000, and larger bids
must be in multiples of that amount.
Competitive tenders must also show the
yield desired, expressed in terms of an
annual yield with two decimals, e.g.,
7.10%. Fractions may not be used.
Noncompetitive tenders must show the
term “noncompetitive’ on the tender
form in lieu of a specified yield.

3.3. A single bidder, as defined in
Treasury's single bidder guidelines, shall
not submit noncompetitive tenders
totaling more than $1,000,000. A
noncompetitive bidder may not have
entered into an agreement, nor make an
agreement to purchase or sell or
otherwise dispose of any
noncompetitive awards of this issue
prior to the deadline for receipt of
tenders.

3.4. Commercial banks, which for this
purpose are defined as banks accepting
demand deposits, and primary dealers,
which for this purpose are defined as
dealers who make primary markets in
Government securities and are on the
list of reporting dealers published by the
Federal Reserve Bank of New York, may
submit tenders for accounts of
customers if the names of the customers
and the amount for each customer are
furnished. Others are permitted to
submit tenders only for their own
account. "

3.5, Tenders for their own account will §
be received without deposit from
commercial banks and other banking
institutions; primary dealers, as defined
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above; Federally-insured savings and
loan associations; States, and their
political subdivisions or
instrumentalities; public pension and
retirement and other public funds;
international organizations in which the

Reserve Banks; and Government
accounts. Tenders from all others must
be accompanied by full payment for the
amount of Notes applied for, or by a
guarantee from a commercial bank or a
primary dealer of 5 percent of the par
amount applied for.

3.6. Inmediately after the deadline for
receipt of tenders, tenders will be
opened, followed by a public
announcement of the amount and yield
range of accepted bids. Subject to the
reservations expressed in Section 4,
noncompetitive tenders will be accepted
in full, and then competitive tenders will
be accepted, starting with those at the
lowest yields, through successively
higher yields to the extent'required to
attain the amount offered. Tenders at
the highest accepted yield will be
prorated if necessary. After the
determination is made as to which
tenders are accepted, an interest rate
will be established, at a % of one
percent increment, which results in an
equivalent average accepted price close
0100.000 and a lowest accepted price

iter

99,000. That stated rate of interest will

be paid on all of the Notes. Based on
such interest rate, the price on each
ompetitive tender allotted will be
determined and each successful
ompetitive bidder will be required to
pay the price equivalent to the yield bid.
hose submitting noncompetitive

enders will pay the price equivalent to
he weighted average yield of accepted
competitive tenders. Price calculations
ill be carried to three decimal places
on the basis of price per hundred, e.g.,
9923, and the determinations of the
pecretary of the Treasury shall be final.
i the amount of noncompetitive tenders
eceived would absorb all or most of the
bifering, competitive tenders will be
fccepted in an amount sufficient to
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:r price at the average yield is over

 will

8
ned

United States holds membership; foreign
central banks and foreign states; Federal

sbove the original issue discount limit of

provide a fair determination of the yield.

4. Reservations

4.1. The Secretary of the Treasury
expressly reserves the right to accept or
reject any or all tenders in whole or in
part, to allot more or less than the
amount of Notes specified in section 1,
and to make different percentage
allotments to various classes of
applicants when the Secretary considers
it in the public interest. The Secretary's
action under this section is final.

5. Payment and Delivery

5.1. Settlement for the Notes allotted
must be made at the Federal Reserve
Bank or Branch or at the Bureau of the
Public Debt, wherever the tender was
submitted. Settlement on Notes allotted
to institutional investors and to others
whaose tenders are accompanied by a
guarantee as provided in section 3.5.
must be made or completed on or before
Thursday, June 30, 1988. Payment in full
must accompany tenders submitted by
all other investors. Payment must be in
cash; in other funds immediately
available to the Treasury; in Treasury
bills, notes, or bonds maturing on or
before the settlement date but which are
not overdue as defined in the general
regulations governing United States
securities; or by check drawn to the
order of the institution to which the
tender was submitted, which must be
received from institutional investors no
later than Tuesday, June 28, 1988. In
addition, Treasury Tax and Loan Note
Option Depositaries may make payment
for the Notes allotted for their own
accounts and for accounts of customers
by credit to their Treasury Tax and Loan
Note Accounts on or before Thursday,
June 30, 1988. When payment has been
submitted with the tender and the
purchase price of the Notes allotted is
over par, settlement for the premium
must be completed timely, as specified
above, When payment has been
submitted with the tender and the
purchase price is under par, the discount
will be remitted to the bidder.

5.2. In every case where full payment
has not been completed on time, an
amount of up to 5 percent of the par
amount of Notes allotted shall, at the
discretion of the Secretary of the
Treasury, be forfeited to the United
States.

5.3. Registered definitive securities
tendered in payment for the Notes
allotted and to be held in TREASURY
DIRECT are not required to be assigned
if the inscription on the registered
definitive security is identical to the
registration of the note being purchased.
In any such case, the tender form uged
to place the Notes allotted in
TREASURY DIRECT must be completed

to show all the information required
thereon, or the TREASURY DIRECT
account number previously obtained.

6. General Provisions

6.1. As fiscal agents of the United
States, Federal Reserve Banks are
authorized, as directed by the Secretary
of the Treasury, to receive tenders, to
make allotments, to issue such notices
as may be necessary, to receive
payment for, and to issue, maintain,
service, and make payment on the
Notes.

6.2. The Secretary of the Treasury
may at any time supplement or amend
provisions of this circular if such
supplements or amendments do not
adversely affect existing rights of
holders of the Notes. Public
announcement of such changes will be
promptly provided.

6.3. The Notes issued under this
circular shall be obligations of the
United States, and, therefore, the faith of
the United States Government is
pledged to pay, in legal tender, principal
and interest on the Notes.

Gerald Murphy,

Fiscal Assistant Secretary.,

[FR Doc. 88-14061 Filed 6-17-88: 4:17 pm]
BILLING CODE 4810-40-M

Public Information Collection
Requirements Submitted to OMB for
Review

Date: June 14, 1988.

The Department of Treasury has
submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Pub. L. 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, Room 2224, 15th and
Pennsylvania Avenue NW., Washington,
DC 20220.

Internal Revenue Service

OMB Number: New.

Form Number: 8288-B.

Type of Review: New Collection.

Title: Application for Withholding
Certificate for Dispositions by Foreign
Persons of U.S. Real Property
Interests.

" Description: Form 8288-B is used to

apply for a withholding certificate
from IRS to reduce or eliminate the
withholding required by section 1445.
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Respondents: Individuals or households,
Businesses or other for-profit.

Estimated Number of Respondents:
5,000.

Estimated Burden Hours Per Response:
28 minutes.

Frequency of Response: On Occasion.

Estimated Average Reporting Burden:
2,344 hours.

Clearance Officer: Garrick Shear (202)
535-4297, Internal Revenue Service,
Room 5571, 1111 Constitution Avenue
NW., Washington, DC 20224.

OMB Reviewer: Milo Sunderhauf (202)
395-6880, Office of Management and
Budget, Room 3208, New Executive
Office Building, Washington, DC
20503.

Dale A. Morgan,

Departmental Reports Management Officer.

[FR Doc. 88-13898 Filed 6-20-88; 8:45 am]

BILLING CODE 4810-25-M

Public Information Collection
Requirements Submitted to OMB for
Review

Date: June 14, 1988.

The Department of Treasury has
submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Pub. L. 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, Room 2224, 15th and
Pennsylvania Avenue NW., Washington,
DC 20220.

Alcohol, Tebacco and Firearms

OMB Number: 1512-0156.

Form Number: ATF F 2987 (5210.8).

Type of Review: Extension.

Title: Computation and Tax and
Agreement to Pay Tax on Puerto
Rican Cigars and Cigarettes.

Description: ATF F 2987 (5210.8) is used
to calculate the tax due on cigars and
cigaretles manufactured in Puerto
Rico and shipped to the U.S. The form
identifies the taxpayer, cigars or
cigarettes by tax class and a
certification by a U.S. Customs official
as to the amount of shipment, and that
the shipment has been released to the
U.S

Respondents: Businesses or other for-
profit, Small businesses or
organizations.

Estimated Number of Respondents: 30.

Estimated Burden Hours Per Response:
30 minutes.

Frequency of Response: On Occasion.

Estimated Average Reporting Burden:
150 hours.

Clearance Officer: Robert Masarsky
(202) 566-7077 Bureau of Alcchol,
Tobacco and Firearms, Room 7011,
1200 Pennsylvania Avenue NW.,
Washington, DC 20226.

OMB Reviewer: Milo Sunderhaulf (202)
395-6880, Office of Management and
Budget, Room 3208, New Executive
Office Building, Washington, DC
20503.

Dale A. Morgan,

Departmental Reports Management Officer.

[FR Doc. 88-13899 Filed 6-20-88; 8:45 am]

BILLING CODE 4810-25-M

Public Information Collection
Requirements Submitted to OMB for
Review

Date: June 14, 1988.

The Department of Treasury has
submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Pub. L. 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, Room 2224, 15th and
Pennsylvana Avenue NW., Washingron,
DC 20220.

Internal Revenue Service

OMB Number: 1545-0988.

Form Number: IRS Form 8609:

Type of Review: Revision.

Title: Low-Income Housing Credit
Allocation Certification.

Description: Form 8609 is used by State
and local housing credit agencies to
allocate a low-income housing credit
dollar amount to owners of low-
income housing. Its also used by
owners to certify that the building
qualifies for credit. Part I completed
by State or local agency; rest of form
completed by building owner. (Part II
completed first year only; Part II
completed each year for 15-year
compliance period.)

Respondents: State and local
governments, Businesses or other for-
profit, Non-profit institutions, Small
businesses or organizations.

Estimated Number of Respondents:
1,000.

Estimated Burden Hours Per Response:
40 minutes.

Frequency of Response: Annually.

Estimated Average Reporting Burden:
33,072 hours.

Clearance Officer: Garrick Shear (202)
535-4297, Internal Revenue Service,
Room 5571, 1111 Constitution Avenue
NW., Washington, DC 20224,

OMB Reviewer: Milo Sunderhauf (202)
395-6880, Office of Management and
Budget, Room 3208, New Executive
Office Building, Washington, DC
20503.

Dale A. Morgan,

Departmental Reports Management Officer,

[FR Doc. 88-13900 Filed 6-20-88; 8:45 am)|

BILLING CODE 4810-25-M

Internal Revenue Service
[Delegation Order No. 229]

Delegation of Authority; Regional
Commissioners

AGENCY: Internal Revenue Service;
Treasury.

ACTION: Delegation of authority.

SUMMARY: This delegation order
redelegates the authority to terminate
collection action against Federal
depositaries to the Regional
Commissioners. The text of the
delegation order appears below.

EFFECTIVE DATE: June 16, 1968.

FOR FURTHER INFORMATION CONTACT:
Pam Hush, TR:R:A, Room 7513, 1111
Constitution Avenue NW., Washington,
DC 20224, telephone (202) 566-4600.

Joyce Reilly,
Chief, Service Center Accounting Section.

Order No.: 229.
EFFECTIVE DATE: ]une 16, 1988,

Termination of Collection Action
Against Federal Depositaries

1. Pursuant to authority vested in the
Commissioner of Internal Revenue by 31
CFR Part 5 and 4 CFR Part 104, the
authority to compromise, suspend or
terminate collection action under the
Federal Claims Collection Act of 1966 is
hereby delegated to the Regional
Commissioners. Each Regional
Commissioner shall take aggressive
action, on a timely basis, with effective
follow up, to collect claims of the United
States due from their Federal
depositaries for deposit credit of tax
collections. The Regional
Commissioners are authorized to
compromise, suspend, or terminate
collection action with respect to Fiebt
claims due to service centers which do
not exceed $20,000, exclusive of interes!
and penalties, upon written
recommendation of Chief Counsel or
Chief Counsel's designee, and may take
appropriate action on such claims up {0
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$300 without the recommendation of
Chief Counsel.

2. This Order only refers to claims of
deposit credit due for tax collections
presented by service centers to their
respective Federal depositaries and
does not apply to any claim where there
is an indication of fraud or
misrepresentation on the part of the
debtor nor does it apply to any other
claims. Delegation Order No, 111
redelegates the authority to terminate
collection action on all other claims.

3. The authority delegated herein may
not be redelegated.

Date: May 31, 1988.
Charles H. Brennan,
Deputy Commissioner (Operations).
[FR Doc. 88-13933 Filed 6-20-88; 8:45 am)
BILLING CODE 4830-01-M

VETERANS ADMINISTRATION

Special Medical Advisory Group;
Meeting

The Veterans Administration gives
notice under Pub. L. 92-463 that a
meeting of the Special Medical Advisory
Group will be held on July 7 and 8, 1988.
The session on July 7 will be held at the
Capital Hilton Hotel, 16th and “K"
Streets NW., Washington, DC 20036, and
the session on July 8 will be held in the
Omar Bradley Conference Room (10th
floor) at the Veterans Administration
Central Office, 810 Vermont Avenue
NW., Washington, DC 20420. The
purpose of the Special Medical Advisory
Group is to advise the Administrator
and Chief Medical Director relative to
the care and treatment of disabled
veterans, and other matters pertienent

to the Veterans Administration’s
Department of Medicine and Surgery.
The session on July 7 (held at the
Capital Hilton Hotel) will convene at 8
p.m. and the session on July 8 will
convene at 8 a.m. All sessions will be
open to the public up to the seating
capacity of the rooms. Because this
capacity is limited, it will be necessary
for those wishing to attend to contact
Lorri Fertal, Office of the Chief Medical
Director, Veterans Administration
Central Office (phone 202/233-3985)
prior to July 5, 1988.

Dated: June 18, 1988.

By Direction of the Administrator.
Rosa Maria Fontanez,
Committee Management Officer.
[FR Doc. 89-13915 Filed 6-20-88; 8:45 am|
BILLING CODE 8320-01-M
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Sunshine Act Meetings

Federal Register
Vol. 53, No. 119

Tuesday, June 21, 1988

This section of the FEDERAL REGISTER
contains notices of meetings published
under the “Govemment in the Sunshine

Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

FEDERAL COMMUNICATIONS COMMISSION

FCC to Hold Open Commission Meeting,
Thursday, June 23, 1988

June 16, 1988

The Federal Communications
Commission will hold an Open Meeting
on the subjects listed below on
Thursday, June 23, 1988, which is
scheduled to commence at 9:30 a.m., in
Room 856, at 1919 M Street NW.,
Washington, DC.

Agenda, Item No.. and Subject

Private Radio—1—Title: Reorganization and
revision of Part 87 of the rules governing
the aviation services. Summary: In this
Report and Order the FCC will consider
whether to revise and reorganize Part 87 of
the rules governing the aviation services.

Common Carrier—1—Title: In the Matter of
MTS and WATS Market Structure and
Amendment of Part 36 of the Commission's
Rules and Establishment of a Joint Board.
Summary: The FCC will consider whether
to amend the eligibility criteria for Link Up
America.

Mass Media—1—Title: In the Matter of BC
Docket No. 81-742 Regarding Formulation
of Policies Relating to the Comparative
Hearing Process. Summary: The
Commission will consider whether to
expand the scope of this proceeding to
examine the question of abuse and other
matters relating to the comparative
renewal process.

Mass Media—2—Title: Complaint filed
against KZKC (TV), Kansas City, MO. for
alleged broadcast of patently offensive
material in violation of 18 U.S.C section
1464 which prohibits the broadcast of
obscene and indecent programming.
Summary: FCC considers what, if any,
enforcement action is appropriate.

This meeting may be continued the
following work day to allow the
Commission to complete appropriate
action.

Additional information concerning
this meeting may be obtained from
Sarah Lawrence, Office of Public
Affairs, telephone number (202) 632~
5050.

Issued: June 16, 1988.
Federal Communications Commission.
H. Walker Feaster III,
Acting Secretary.
[FR Doc. 88-14001 Filed 6-17-88; 2:30 pm}
BILLING CODE 6712-01-M

FEDERAL ENERGY REGULATORY
COMMISSION

“FEDERAL REGISTER” CITATION OF
PREVIOUS ANNOUNCEMENT: June 13,
1988, 53 FR 22067.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: June 15, 1988, 10:00 a.m.
CHANGE IN THE MEETING: The following
Docket Number and Companies have

been added to Item ER-6:
Item No., Docket No., and Company
EL88-18-000 s

Boston Edison Company v. Town of
Boylston Municipal Light Department,
Town of Hudson Light and Power
Department, Town of Littleton Municipal
Light and Water Department,
Middleborough Municipal Gas and
Electric Department, North Attleboro
Electric Department, Peabody Municipal
Light Plant, Shrewsburg Electric Light
Plant, Town of Wakefield Municipal
Light Department and City of Westfield
Gas and Electric Light Department

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-14076 Filed 6-17-88; 3:56 pm)
BILLING CODE 6717-02-M

. the following:

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

June 15, 1988,

TIME AND DATE: 10:00 a.m., Thursday,
June 16, 1988.

PLACE: Room 600, 1730 K Street NW.,
Washington, DC.

STATUS: Open.

MATTERS TO BE CONSIDERED: The
Commission will consider and act upon
the following:

1. Wilmot Mining Company, Docket No.
LAKE 85-47. (Issues include consideration of
matter remanded from the Court of Appeals.)

2. Robert Simpson v. Kenta Energy, Inc.,
and Roy Dan Jackson, Docket No. KENT 83—
155-D. (Issues include consideration of
matter remanded from the Court of Appeals.)

3. Local Union 5817, Dist. 17, UMWA v.
Monument Mining Corp., and Isiand Creek
Coal Co., Docket No. WEVA 85-21-C. (Issues
include consideration of matter remanded
from the Court of Appeals.)

It was determined by a unanimous
vote of Commissioners that a meeting be
held on these items and that no earlier
announcement of the meeting was
possible,

Any person intending to attend this
meeting who requires special
accessibility features and/or auxiliary
aids, such as sign language interpreters,

must inform the Commission in advance
of those needs. Subject to 29 CFR
2706.150(a)(3) and 2706.160(d).
CONTACT PERSON FOR MORE
INFORMATION: Jean Ellen (202) 653-5629/
(202) 566-2673 for TDD Relay.

Jean H. Ellen,

Agenda Clerk.

[FR Doc. 88-13963 Filed 6-17-88; 9:29 am|
BILLING CODE 6735-01-M

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

June 16, 1988.

TIME AND DATE: 10:00 a.m., Thursday,
June 16, 1988.

PLACE: Room 600, 1730 K Street NW.,
Washington, DC.

STATUS: Open,

MATTER TO BE CONSIDERED: in addition

to the previously announced items, the
Commission considered and acted upon

4. Secretary of Labor on behalf of Jerry
Dale Aleshire, et al. v. Westmoreland Coal
Co., Docket No. WEVA 84-344-D. (Issues
include consideration of a petition for
discretionary review.)

I was determined by a unanimous
vote of Commissioners that this item be
included and that no earlier
announcement of the addition was
possible.

CONTACT PERSON FOR MORE
INFORMATION: Jean Ellen (202) 653-5629/
(202) 566-2673 to TDD Relay.

Jean H. Ellen,

Agenda Clerk.

[FR Doc. 88-14000 Filed 6-20-88; 2:29 am|
BILLING CODE 6735-01-M

FEDERAL RESERVE SYSTEM BOARD OF
GOVERNORS

“FEDERAL REGISTER"” CITATION OF
PREVIOUS ANNOUNCEMENT: Notice
forwarded to Federal Register on June
14, 1988.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 10:00 a.m., Wednesday,
June 22, 1988.

CHANGES IN THE MEETING: Deletion of
the following open item(s) from the
agenda: Publication for comment of
proposed interagency policy statement
regarding interest rate swaps.
CONTACT PERSON FOR MORE

INFORMATION: Mr. Joseph R. Coyne,
Assistant to the Board; (202) 452-3204.
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Date June 17, 1988.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 88-14058 Filed 6-17-88; 2:31 am]
BILLING CODE 6210-01-M

FEDERAL RESERVE SYSTEM BOARD OF
GOVERNORS

TIME AND DATE: 12:00 noon, Monday,
June 27, 1988.

PLACE: Marriner S. Eccles Federal
Reserve Board Building, C Street
Entrance between 20th and 21st Streets
NW., Washington, DC 20551.

sTATUS: Closed.

MATTERS TO BE CONS!DERED:

1. Government in the Sunshine
consideration of a personnel matter. (This
item was originally announced for a closed
meeting on May 31, 1988.)

2. Personnel actions (appointments,
promotions, assignments, reassignments, and
salary actions) involving individual Federal
Reserve System employees.

3. Any items carried forward from a
previously announced meeting.

CONTACT PERSON FOR MORE
INFORMATION: Mr. Joseph R. Coyne,
Assistant to the Board; (202) 452-3204.
You may call (202) 452-3207, beginning
at approximately 5 p.m. two business
days before this meeting, for a recorded
announcement of bank and bank
holding company applications scheduled
for the meeting.

Date: June 17, 1988.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 88-14059 Filed 6-17-88; 2:31 pm)|
BILLING CODE 6210-01-M

NUCLEAR REGULATORY COMMISSION
DATE: Weeks of June 20, 27, July 4, and
11, 1988.

PLACE: Commissioners’ Conference
Room, 11555 Rockville Pike, Rockville,
Maryland.

STATUS: Open and Closed.

MATTERS TO BE CONSIDERED:
Week of June 20

Monday, June 20
1:00 p.m.
Discussion of Management-Organization

and Internal Personnel Matters (Closed—

Ex. 4).
2:30 p.m.
Briefing on Technical Specification
Revisions (Public Meeting).

Tuesday, June 21

10:00 a.m.
Briefing by TVA on TVA Reorganization
and Plant Status (Public Meeting).
2:00 p.m.
Briefing on Proposed Rule on Fitness for
Duty (Public Meeting).

Friday, June 24

10:00 a.m.
Affirmation/Discussion and Vote (Public
Meeting) (if needed).

Week of June 27—Tentative

Monday, June 27

10:00 a.m.

Briefing on Proposed Rule on Early Site
Permits; Standard Design Certification;
and Combined Licenses for Nuclear
Power Reactors (Public Meeting).

Wednesday, June 29

10:00 a.m.
Initial Briefing by the Advisory Committee
on Nuclear Waste (Public Meeting).
11:30 a.m.
Affirmation/Discussion and Vote (Public
Meeting) (if needed).

Week of July 4—Tentative
Tuesday, July 5
2:00 p.m.
Briefing on Accountability of Radioactive

Material Used by Material Licensees
(Public Meeting).

Wednesday, July 6

10:00 a.m.
Briefing on EEO Program (Public Meeting).
11:30 a.m.
Affirmation/Discussion and Vote (Public
Meeting) (if needed)

Thursday, July 7
2:00 p.m.
Briefing on Continuity of Government
Handbook (Closed—Ex. 1).

Week of July 11—Tentative
Tuesday. July 12
10:00 a:m.
Annual Briefing by INPO (Public Meeting).
2:00 p.m.
Briefing on Policy Paper for Plant Life
Extension (Public Meeting).

Wednesday, July 13
1:00 p.m.

Periodic Briefing on Operating Reactors

and Fuel Facilities (Public Meeting).
Thursday, July 14
2:00 p.m.

Periodic Briefing by Advisory Committee
on Reactor Safeguards (ACRS) (Public
Meeting).

3:30 p.m.

Affirmation/Discussion and Vote [Public

Meeting) (if needed).
Friday, July 15
10:00 a.m.

Briefing on Matters of Common Interest
Between NRC and EPA in the Regulation
of Radiological Hazards (Public
Meeting).

Note.—Affirmation sessions are initially
scheduled and announced to the public on a
time-reserved basis. Supplementary notice is
provided in accordance with the Sunshine
Act as specific items are identified and added
to the meeting agenda. If there is no specific
subject listed for affirmation, this means that
no item has as yet been identified as
requiring any Commission vote on this date.

TO VERIFY THE STATUS OF MEETINGS
CALL (RECORDING): (301) 492-0292.
CONTACT PERSON FOR MORE
INFORMATION: William Hill, (301) 492-
1661,

June 16, 1988,

William M. Hill, Jr.,

Office of the Secretary.

[FR Doc. 88-14066 Filed 6-17-88: 3:44 pm)
BILLING CODE 7590-01-M
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Corrections

Federal Register
Vol. 53, No. 119

Tuesday, June 21, 1988

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed
Rule, and Notice documents and volumes
of the Code of Federal Regulations.
These corrections are prepared by the
Office of the Federal Register. Agency
prepared corrections are issued as signed
documents and appear in the appropriate
document categories elsewhere in the
issue.

DEPARTMENT OF COMMERCE
International Trade Administration
[A-122-401)

Red Raspberries From Canada; Final
Results of Antidumping Duty
Administrative Review

Correction

In notice document 88-12410 beginning
on page 20150 in the issue of Thursday,
June 2, 1988, make the following
corrections:

1. On page 20151, in the second
column, in the third complete paragraph,
in the second line, "“Packaging” should
read “Packing”.

2. On the same page, in the same
column, in the third complete paragraph,
the second line from the bottom should
read “determine the foreign market
value for red".

3. On the same page, in the same
column, in the fourth line from the
bottom, “production” should read
“producing”.

4. On the same page, in the third
column, in the sixth complete paragraph,

in the seventh line, “of" should read

or .,
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 172
[Docket No. 85F-0092]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Aspartame

Correction

In rule document 88-12741 beginning
on page 20838 in the issue of Tuesday,
June 7, 1988, make the following
correction:

On page 20839, in the first column, in
the second complete paragraph, in the
ninth line, “171.7(h)" should read
“171.1(h)".

BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522
Animal Drugs, Feeds, and Related
Products; Change of Sponsor

Correction

In rule document 88-12740 beginning
on page 20842 in the issue of Tuesday,

June 7, 1988, make the following
corrections:

§ 522.2680 [Corrected]

On page 20843, in the second column,
the line preceding amendatory
instruction 4, should read “'§ 522.2680
[Amended]”; and in the first line of
amendatory instruction 4, “Zeranol”
was misspelled.

BILLING CODE 1505-0%-D

DEPARTMENT OF TRANSPORTATION

Urban Mass Transportation
Administration

49 CFR Part 604
[Docket 88-E]

Charter Service; Information on Public
Hearings

Correction

In proposed rule document 88-12695
beginning on page 20660 in the issue of
Monday, June 6, 1988, make the
following corrections:

On page 20660, in the third column,
under ADDRESSES, in paragraph 1., in the
second line, add a comma after “"Room
2230". Also, in paragraph 4., in the first
line, “GAS" should read “GSA".

BILLING CODE 1505-01-D
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ENVIRONMENTAL PROTECTION
AGENCY :

40 CFR Part 270
[FRL. 3350.7]

Requirements for Hazardous Waste
Incinerator Permits

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: This proposed rule clarifies
the requirements of 40 CFR 270.62(d),
which describe procedures for
permitting existing hazardous waste
incineration facilities under the
Resource Conservation and Recovery
Act (RCRA). The Agency is concerned
that one aspect of the permitting
procedures for interim status hazardous
wasle incineration facilities may be
misunderstood due to ambiguous
regulatory language. EPA is proposing
today to amend § 270.62(d) to clarify
that when information is submitted
under § 270.19(b), trial burn data must
be submitted prior to issuance of a
permit.

DATES: Comments must be submitted on
or before July 21, 1988.

ADDRESS: The public must submit an
original and two copies of their
comments to: EPA RCRA Docket (S-
212)(WH-562), 401 M Street SW.,
Washington, DC 20460.

Place “Docket number F-88-TBRP-
FFFFF” on your comments. The OSW
docket for this proposed rulemaking is
located in the sub-basement at the
above address, and is open from 9:00
a.m. to 4:00 p.m., Monday through
Friday, excluding Federal holidays. The
public must make an appointment by
calling (202) 475-9327 to review docket
materials. The public may copy a
maximum of 100 pages of material from
any one regulatory docket at no cost;
additional copies cost $0.15 per page.

FOR FURTHER INFORMATION CONTACT:
David Dellarco, Assistance Branch,
Office of Solid Waste (WH-563),
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460,
Phone (202) 3824206, or the RCRA
Hotline (800) 424-9346 (or 382-3000 in
the Washington, DC metropolitan area).

SUPPLEMENTARY INFORMATION:

Table of Contents

L. Introduction

IL. Purpose of Clarification
Il State Authority

IV. Effective Date

V. Regulatory Analysis -

I. Introduction

The purpose of this regulation is to
eliminate potential confusion regarding
one aspect of the permitting procedures
for existing hazardous waste
incineration facilities by clarifying the
intent of the regulatory language in 40
CEFR 270.62(d). Specifically, the Agency
wishes to clarify with this proposed
regulation that permit conditions for
existing hazardous waste incinerators
must be based on pre-permit trial burn
results under § 270.19(b) or other data
submitted by the applicant as specified
in § 270.19(c), unless the applicant is not
required to conduct a trial burn pursuant
to an exemption under § 270.19(a).
“Incinerators” are defined in 40 CFR
Part 260 as “* * * any enclosed device
using controlled flame combustion that
neither meets the criteria for
classification as a boiler nor is listed as
an industrial furnace.”

I1. Purpose of Clarification

The Agency is concerned that one
aspect of the permitting procedures for
interim status hazardous waste
incineration facilities may be
misunderstood due to ambiguous
regulatory language. EPA promulgated
§ 270.19 on April 1, 1983 (48 FR 14239), to
require that the Part B of a permit
application for incinerators include one
of the following: (1) Sufficient
information submitted under § 270.19(a)
to obtain an exemption from compliance
with the performance standards in
§ 264.343 and the operating conditions in
§ 264.345; (2) a trial burn plan or the
results of a trial burn under § 270.19(b),
including all required determinations, in
accordance with § 270.62; or (3)
information in lieu of a trial burn under
§ 270.19(c) that is sufficient to determine
compliance with performance standards
and develop operating conditions under
§ 264.343-and § 264.345, respectively.

Sections § 270.19(a) and (c) are
explicit as to what information is
required prior to issuance of a permit,
but the Agency believes that language in
§ 270.62(d) is ambiguous as to what
must be accomplished under § 270.19(b)
prior to issuing a permit. Specifically,
the Agency is concerned that a loose
interpretation of § 270.62(d) might lead a
Regional Administrator or State Director
to set a date for submittal of trial burn
data after the permit is issued. This
strained interpretation of § 270.62(d)
might lead one to think that permits can
be written under § 270.19(b) based on
the submission of a trial burn plan
instead of the results of the trial burn,
contrary to the intended meaning of
§ 270.62(d). Although the Agency is
making this clarification to the actual

language of § 270.62(d) in a proposed
rule, EPA believes that the intended
meaning of § 270.62(d) has been clear
since § 270.62(d) was promulgated.
EPA is proposing today to amend
§ 270.62(d) to clarify that when
information is submitted under
§ 270.19(b), trial burn data must be
submitted prior to issuance of a permit.
EPA originally intended when
promulgating § 270.62 that permit
conditions must be based on trial burn
data or other data submitted under
§ 270.19(c) unless data submitted under
§ 270.19(a) justifies a trial burn
exemption. Indeed, the Agency's
preamble to the interim final rule
published in the Federal Register on
June 24, 1982 (47 FR 27522), stated that
when incinerator permitting procedures
were originally promulgated on January
23, 1981, incineration facilities "were

- either required to conduct a trial burn or

seek a waiver of the trial burn
requirements by submitting sufficient
alternative information.” The preamble
to the June 24, 1982 rule which revised
the original incinerator permitting
procedures also stated that, “Following
submission of the trial burn results and
the Part B application, the Director may
prepare a draft permit which will
specify the proper operating
requirements under § 264.345, based on
the results of the trial burn * * *"'In
addition, the Office of Solid Waste and
Emergency Response (OSWER) Policy
Directive #9488.00-2 dated June 10, 1986,
states, "* * * the intent of the regulation
(8 270.62(d)) is to require performance of
the trial burn and receipt of the data
prior to permit issuance so that permit
conditions may be set based on actual
operating data * * *" This directive was
issued to ensure that there would be no
mistake about proper interpretation of
the regulation. The requirement for a
trial burn (or sufficient information in
lieu of a trial burn) prior to permit
issuance is intended to ensure that a
permit writer has sufficient information
to be able to define the operating
conditions in the permit that are
necessary to meet the performance
standard and to ensure that the \
performance standards listed in a permit
could be met. EPA believes these two
criteria are important to protect human
health and the environment.

Therefore, the Agency is proposing
today to amend § 270.62(d) to ma.ke it
very clear that existing incineration
facilities must (1) conduct a trial burn
and submit the trial burn results prior to
permit issuance, or (2) submit other
information as'specified in § 270.19(a) or
(c) before a permit can be written for
that facility, Should a permit applicant
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submit trial burn results under

§ 270.19(b), permit conditions must be
established using the trial burn results.
Conversely, if the applicant submits
other information under § 270.19(a) or
(c). the permit must be based on that
information.

I11. State Authority

A. Applicability of Rule in Authorized
States

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer and enforce the RCRA
program within the State. (See 40 CFR
Part 271 for the standards and
requirements for authorization.)
Following authorization, EPA retains
enforcement authority under sections
3008, 3013, and 7003 of RCRA, although
authorized States have primary
enforcement responsibility.

Prior to the Hazardous and Solid
Waste Amendments of 1964 (HSWA), a
State with final authorization
administered its hazardous waste
program entirely in lieu of EPA
administering the Federal program in
that State. The Federal requirements no
longer applied in the authorized State,
and EPA could not issue permits for any
facilities in the State that the State was
authorized to permit. When new, more
stringent Federal requirements were
promulgated or enacted, the State was
obliged to enact equivalent authority
within specified time frames. New
Federal requirements did not take effect
in an authorized State until the State
adopted the requirements as State law.

In contrast, under section 3006(g) of
RCRA, 42 U.S.C. 6926(g), new
requirements and prohibitions imposed
by HSWA take effect in authorized
States at the same time that they take
effect in nonauthorized States. EPA is
directed to carry out those requirements
and prohibitions in authorized States,
including the issuance of permits, until
the State is granted authorization to do
so. While States must still adopt
HSWA-related provisions as State law
lo retain final authorization, HSWA

applies in authorized States in the
mnterim.

B. Effect on State Authorization

Teday's rule proposes requirements
that would not be effective in authorized
States since the requirements would not

¢ imposed pursuant to the Hazardous
and Solid Waste Amendments of 1984.
Thug. the proposed requirements will be
applicable only in those States that do
not have final authorization.

40 CFR 271.21(e)(2) requires States
that have final authorization to modify
their programs to reflect Federal

program changes and to subsequently
submit the modification to EPA for
approval. The deadline by which the
State must modify its program to adopt
this proposed regulation will be
determined by the date of promulgation
of the final rule, in accordance with

§ 271.21(e). These deadlines can be
extended in certain cases (40 CFR
271.21(e)(3)). Once EPA approves the
modifications, the State requirements
become Subtitle C RCRA requirements.

States that submit their official
application for final authorization less
than 12 months after the effective date
of these proposed standards are not
required to include standards equivalent
to these standards in their application.
However, the State must modify its
program by the deadlines set forth in
§ 271.21(e). States that submit official
applications for final authorization 12
months after the effective date of those
standards must include standards
equivalent to these standards in their
application, 40 CFR 271.3 sets forth the
requirements a State must meet when
submitting its final authorization
application.

In authorized States, the proposed
requirements of this rule will not be
applicable until the State revises its
program to adopt equivalent
requirements under State law. However,
because EPA is only clarifying
regulatory language, the Agency
assumes that these proposed
requirements are already in effect in
most States and, therefore, a simplified
application will be allowed for the
program revision required following
promulgation of a fina! rule in this
docket. In order to maintain
authorization, a State’s revision
application may consist of a
certification by the State Attorney
General that he/she interprets his/her
State’s existing regulations in the
manner described in the rule. Otherwise,
the State's regulations must be amended
to reflect the interpretation set forth in
the rule. If a State Attorney General
cannot certify that he/she interprets his/
her State’s existing regulations in the
manner described in the rule or if the
State fails to make necessary regulatory
amendments, that State's program will
be less stringent than the Federal
program. In that case, the State must
amend its regulations to incorporate the
interpretation set forth in the rule in
order to maintain equivalence to the
Federal program.

IV, Effective Date

This rule, if promulgated, would be
effective 30 days after final
promulgation. Section 3010(b) of RCRA
provides that regulations concerning

permits for the treatment, storage, or
disposal of hazardous waste shall take
effect six months after the date of
promulgation. However, section
3010(b)(1) provides for a shorter period
if the Agency finds that the regulated
community does not need six months to
comply with the new regulation, Since
this proposed rule would merely clarify
a requirement that is already in effect
and the regulated community should
already be in compliance, EPA believes
that good cause exists to make this rule,
if promulgated, effective less than six
months after promulgation.

V. Regulatory Analysis
A. Regulatory Impact Analysis

Under Executive Order 12281, EPA
must determine whether a regulation is
“major” and thus whether EPA must
prepare and consider a Regulatory
Impact Analysis in connection with the
rule, Today's proposal clarifies existing
requirements and is not major because it
will not result in an annual effect on the
economy of $100 million or more, nor
will it result in an increase in costs or
prices to industry. There will be no
adverse impact on the ability of the
U.S.-based enterprises to compete with
foreign-based enterprises in domestic or
export markets. Therefore, the Agency
does not believe a Regulatory Impact
Analysis is required for today’s rule.
The proposed rule has been submitted to
the Office of Management and Budget
(OMB) for review in accordance with
Executive Order 12291.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., at the time an agency
publishes any proposed or final rule, it
must prepare a regulatory flexibility
analysis that describes the impact of the
rule on small entities unless the
Administrator certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities. Today's proposed rule merely
clarifies a requirement that is already in
effect. It does not impose any additional
requirements on or affect the
compliance burdens of the regulated
community. Therefore, pursuant to 5
U.S.C. 601, I certify that this regulation
will not have a significant economic
impact on a substantial number of small
entities.

List of Subjects in 40 CFR Part 270

Administrative practice and
procedure, Hazardous waste, Reporting
and recordkeeping requirements, Permit
modification procedures, Waste
treatment and disposal.
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Dated: June 14, 1988.
Lee M. Thomas,
Administrator.

Part 270 is amended as follows:;

PART 270—EPA-ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

1. The authority citation for Part 270
continues to read as follows:

Authority: Secs. 1006, 2002, 3005, 3007, 3019,

and 7004 of the Solid Waste and Disposal
Act, as amended by the Resource
Conservation and Recovery Act of 1976, as
amended (42 U.S.C. 6905, 8912, 8927, 6939,
and 6974).

2, Section 270.62 is amended by
revising paragraph (d) to read as
follows:

§ 270.62 Hazardous waste incinerator
permits.

- - - * *

(d) For the purposes of determining
feasibility of compliance with the
performance standards of § 264.343 of
this chapter and of determining
adequate operating conditions under
§ 264.345 of this chapter, the applicant
for a permit for an existing hazardous
waste incinerator must prepare and
submit a trial burn plan and perform a
trial burn in accordance with § 270.19(b)
and paragraphs (b)(2) through (b)(9) of
this section or, instead, submit other
information as specified in § 270.19(c).
Applicants submitting information under
§ 270.19(a) are exempt from compliance
with § 264.343 and § 264.345 and,
therefore, are exempt from the
requirement to conduct a trial burn.

Applicants who submit trial burn plans
and receive approval before submission
of a permit application must complete
the trial burn and submit the results,
specified in paragraph (b)(6), with Part B
of the permit application. If completion
of this process conflicts with the date
set for submission of the Part B
application, the applicant must contact
the Director to establish a later date for
submission of the Part B application or
the trial burn results. Trial burn results
must be submitted prior to issuance of
the permit. When the applicant submits
a trial burn plan with Part B of the
permit application, the Director will
specify a time period prior to permit
issuance in which the trial burn must be
conducted and the results submitted.

[FR Doc. 88-13814 Filed 6-20-88; 8:45 am|
BILLING CODE 6560-50-M
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DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 654

Preference in Federal Procurement for
Labor Surplus Areas

AGENCY: Employment and Training
Administration, Labor.
ACTION: Final rule.

SUMMARY: The Department of Labor is
amending its regulations for classifying
labor surplus areas to modify the types
of areas eligible for classification under
the criteria for exceptional
circumstances. The rule takes into
account the fact that workers in larger
metropolitan areas often reside in one
civil jurisdiction but work in another
civil jurisdiction in the same
metropolitan area.

EFFECTIVE DATE: June 21, 1988.

FOR FURTHER INFORMATION CONTACT:
William J. McGarrity. Telephone: (202)
535-0185.

SUPPLEMENTARY INFORMATION:
Executive Order 12073 requires
executive agencies to emphasize
procurement set-asides in high
unemployment areas known as labor
surplus areas. The Secretary of Labor is
responsible under that Order for
classifying and designating areas as
labor surplus areas.

Under Executive Order 10582
executive agencies may reject bids or
offers of foreign materials in favor of the
lowest offer by a domestic supplier,
provided that the domestic supplier
undertakes to produce substantially all
of the materials in areas of substantial
unemployment as defined by the
Secretary of Labor.

The Department of Labor's (DOL's)
regulations implementing Executive
Orders 12073 and 10582 are set forth at
20 CFR Part 654, Subparts A and B.
Subpart A requires the Assistant
Secretary of Labor for Employment and
Training (Assistant Secretary) to
classify “civil jurisdictions" (defined
below) as labor surplus areas pursuant
to the criteria specified in the
regulations and to publish annually a
list of labor surplus areas. Subpart B of
Part 654 states that an area of
substantial unemployment for purposes
of Executive Order 10582 is any area
classified as a labor surplus area under
Subpart A. Thus, labor surplus areas
under Executive Order 12073 are also
areas of substantial unemployment
under Executive Order 10582.

At present, the regulations classify as
labor surplus areas only high

unemployment civil jurisdictions, 20
CFR 654.5(b) (1985). “Civil jurisdictions”
are:

(1) Cities of 25,000 or more population
on the basis of the most recently
available Bureau of the Census
estimates; or

(2) Towns and townships in the States
of New Jersey, New York, Michigan, and
Pennsylvania of 25,000 or more
population and which possess powers
and functions similar to cities; or

(3) All counties, except those counties
which contain any of the types of
political jurisdictions defined in
paragraphs (b) (1) and (2) of this section;
or

(4) All other counties are defined as
“balance of county" (i.e., total county
less component cities and townships
identified in paragraphs (b) (1) and (2) of
this section); or

(5) County equivalents which are
towns in the States of Massachusetts,
Rhode Island and Connecticut.

20 CFR 654.5(b), as applied at 51 FR
36611 (October 14, 1986).

Civil jurisdictions are classified as
labor surplus areas when the average
unemployment rate for all civilian
workers in the civil jurisdiction for the
reference period is (1) 120 percent of the
national average unemployment rate for
civilian workers or higher for the
reference period, or (2) 10 percent or
higher. 20 CFR 654.5(a). No civil
jurisdiction is classified as a labor
surplus area if the national civilian
unemployment rate is below 6.0 percent.

Upen petition by a State employment
security agency, a civil jurisdiction,
under the regulations as currently in
force, may be classified as a labor
surplus area without regard to the
unemployment rate of all civilian
workers for the reference period,
whenever it meets or is expected to
meet the above unemployment tests as a
result of “exceptional circumstances,”
meaning catastrophic events, such as
natural disasters, plant closings, and
contract cancellations expected to have
a long-term impact on labor market area
conditions, discounting temporary or
seasonal factors. 20 CFR 854.5(b).

Unemployment rates, the criteria for
classifying labor surplus areas, are
estimated on a "place of residence”
basis, not a “place of employment”
basis. Under the rule prior to this
revision, since only civil jurisdictions
were classified as labor surplus areas, a
problem was caused, particularly in
large metropolitan areas, when workers
reside in one civil jurisdiction, but work,
or may seek work, in another civil
jurisdiction of the same metropolitan
area. Civil jurisdictions where workers
reside sometimes were classified as

labor surplus areas, but nearby civil
jurisdictions in the same metropolitan
area which might have been
employment centers might not have
been classified as labor surplus areas
because the employment centers'
unemployment rates (based on place of
residence) were not high enough to meet
the unemployment rate criteria. In thoga
cases, the procurement preference
granted to labor surplus areas (civil
jurisdictions) might have been of little
value in alleviating the unemployment
problem in the metropolitan area.

For the above reasons, DOL proposed
on July 24, 1986, to amend the labor
surplus area regulations to take into
account that employment and residency
may occur in different, but neighboring,
jurisdictions in the same metropolitan
area. 51 FR 26555. Other benefits of such
an action are expected to include some

- reduction of a need for relocation (and

possible loss) of employment
opportunities, and some reduction of a
need for labor surplus area residents to
relocate to obtain employment.

The criteria for determining
“exceptional circumstances” were

‘proposed to be amended to provide the

Assistant Secretary the necessary
discretion to designate an entire
Metropolitan Statistical Area or Primary
Metropolitan Statistical Area (terms
defined by the Office of Management
and Budget) as a labor surplus area if
the entire area meets or is expected to
meet the unemployment criteria
established under the labor surplus area
basic criteria at 20 CFR 654.5(a). This
would allow the preference in bidding
on Federal contracts (called for in E.O.
12073 and E.O. 10582) to all firms
located in high unemployment
Metropolitan Statistical Areas and
Primary Metropolitan Statistical Areas,
the largest labor markets in the United
States. The Assistant Secretary would
continue to have the authority to add
civil jurisdictions to the annual labor
surplus area list, if they meet the
exceptional circumstances criteria at 20
CFR 644.5(b).

Interested parties were invited to
submit comments on or before August

25, 1986. The following summarizes the

comments received and adopts the
proposed rule as the final rule.

Discussion of Comments

A total of 13 comments were received
on the proposed rule. All of the
responses concurred with the proposed
change, although two suggested that the
Department of Labor might consider
expanding the proposed rule.

One response suggested that the
change be expanded to 20 CFR 654 5 ()
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and (b) instead of just (b). Another
suggested that the change be expanded
to include all labor areas in the Nation.
The Department of Labor is completing
a computer conversion related to the
labor surplus area program. Expansion
of the rule to 20 CFR 654.5(a) would
require further expansion of the data
base for the program, and thus further
delay implementation of the rule being
finalized. Consideration of expansion of
the rule to all labor areas would have to
wait until the Department has completed
its current review of the definitions of
the labor areas throughout the United
States.

Based upon its review of the
comments received, the Department has
decided to implement the rule as
originally proposed on July 24, 1986.

Another amendment to the labor
surplus area regulations, not discussed
in the July 24, 1986, proposed rule, is
included in the final rule. The minimum
population criterion for civil
jurisdictions to be classified as labor
surplus areas is changed from 50,000 to
25,000. This of course also affects the
balance of county areas which include
such civil jurisdictions.

Section 18003(a) of the Consolidated
Omnibus Budget Reconciliation Act of
1985, Pub. L. 99-272, 100 Stat. 82, 363,
added a new section 15{(n) to the Small
Business Act, 15 U.S.C. 644(n). Section
15(n) provides, in part, that “the
determination of labor surplus areas
shall be made on the basis of the criteria
in effect at the time of the
determination, except that any minimum
population criteria shall not exceed
twenty-five thousand.” The amendment
was effective on July 7, 1986. Pub. L. 99-
272, Section 18003(b). Accordingly, since
July 1986, the Department of Labor has
applied a minimum population criterion
of 25,000 to “‘exceptional circumstances”
labor surplus area determinations. 51 FR
36611 (October 14, 1986). The annual list
was modified effective April 1, 1987, to
reflect the 25,000 minimum. 52 FR 9727
{March 26, 1987).

The change in the minimum
Population criterion is mandated by
statute. DOL already has been applying
the change administratively, having
provided notice in the Federal Register
and through administrative directive to
the State employment service agencies.
Therefore, DOL for good cause finds
that further notice and public procedure
on the change in the minimum
Population criterion to 25,000 is
'mpracticable, unnecessary, and

contrary to the public interest. 5 U.S.C.
53(a)(b).

Regulatory Impact

The financial and other impact of the
rule is less than specified in Executive
Orlder 12291 for designation as a major
rule.

At the time the proposed rule was
published, DOL certified to the Chief
Counsel for Advocacy, Small Business
Administration, pursuant to 5 U.S.C.
605(b), that the rule would not have a
significant impact on a substantial
number of small entities because only a
small number of Metropolitan Statistical
Areas and Primary Metropolitan
Statistical Areas were expected to
qualify as a result of this change.

In a letter of August 22, 1986, to the
U.S. Department of Labor, Employment
and Training Administration, the Chief
Counsel for Advocacy, Small Business
Administration, stated the opinion that
the “rule may have the salutatory effect
of making more small businesses—
which are the primary beneficiaries of
labor surplus preferences—eligible for
these programs." The Chief Counsel
indicated that the “publication of a final
rule should be accompanied either by a
regulatory flexibility analysis or a
statement as to why the rule is
appropriately certifiable as having no
significant impact.”

After review, DOL continues to certify
to the Chief Counsel for Advocacy,
Small Business Administration, that the
rule would not have a significant impact
on a substantial number of small entities
because an analysis by the DOL at that
time estimated that less than twenty-
five percent of the Metropolitan
Statistical Areas and Primary
Metropolitan Statistical Areas in the
United States would qualify as labor
surplus areas under the rule. In addition,
it was estimated that of the potential
twenty-five percent that might qualify,
almost eighty-five percent of the civil
jurisdictions in the potential areas were
already classified as labor surplus areas
under 20 CFR 654.5.

In summary, the number of additions
to the labor surplus area list resulting
from this change is expected to be small
in comparison to the number of areas
already on the list and the number of
additional small businesses eligible is
expected to be small in comparison to
the number of small businesses already
eligible in the 1,687 civil jurisdictions
already classified as labor surplus areas
by the DOL to date in Fiscal Year 1988.

Paperwork Reduction

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507),
the paperwork requirements that are
included in this regulation have been
approved by the Office of Management

and Budget (OMB) and assigned OMB
control number 1205-0207.

List of Subjects in 20 CFR Part 654
Employment, Labor.
Final Rule

Accordingly, Part 654 of Chapter V of
Title 20, Code of Federal Regulations, is
amended as follows:

PART 654—SPECIAL
RESPONSIBILITIES OF THE
EMPLOYMENT SERVICE SYSTEM

1. The blanket authority citation for
Part 654 is removed.

Subpart A—Responsibility Under
Executive Order 12073

2. Subpart A is amended by adding an
authority citation as set forth below and
by removing the separate authority
citations for all the sections in Subpart
A.

Authority: 41 U.S.C. 10a et seg; 29 U.S.C. 49
et seq; 15 U.S.C. 644(n); E.O. 12073; 10582, as
amended by E.O. 11051 and 12148.

§654.4 [Amended]

3. In 20 CFR 654.4(b) (1) and (2)
remove the word "50,000" and add, in its
place, the word *'25,000."

4, Section 654.5 is amended by
revising paragraph (b) to read as
follows:

§654.5 Classification of labor surplus
areas.

* * * * -

(b) Criteria for exceptional
circumstances. The Assistant Secretary,
upon petition submitted by the
appropriate State employment security
agency, may classify a civil jurisdiction,
a Metropolitan Statistical Area, or a
Primary Metropolitan Statistical Area as
a labor surplus area whenever such an
area meets or is expected to meet the
unemployment tests established under
§ 654.5(a) as a result of exceptional
circumstances. For purposes of this
paragraph “exceptional circumstances”
shall mean catastrophic events, such as
natural disasters, plant closings, and
contract cancellations expected to have
a long-term impact on labor market area
conditions, discounting temporary or
seasonal factors. For purposes of this
paragraph, “Metropolitan Statistical
Area” and “'‘Primary Metropolitan
Statistical Area' shall mean the areas
officially defined and designated as
such by the Office of Management and
Budget.

(Approved by OMB under control number
1205-0207)
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Subpart B—Responsibilities Under
Executive Order 10582

5. Subpart B is amended by adding an
authority citation as set forth below and
by removing the separate authority
citations following all the sections in
Subpart B:

Authority: 41 U.S.C. 10a et seq.; 29 U.S.C. 49
et seq.; 15 U.S.C. 844(n); E.O. 12073, E.O.
10582 as amended by E.O. 11051 and 12148,

Signed at Washington, DC, on June 14,
1988.

Ann McLaughlin,
Secretary of Labor.
|FR Doc. 88-13870 Filed 6-20-88; 8:45 am|

BILLING CODE 4510-30-M
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34 CFR Parts 350 and 360

National Institute on Disability and
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DEPARTMENT OF EDUCATION allied health specialties, social work, their applications, and still make timely
and similar applied disciplines. The 1988 awards. ‘

34 CFR Parts 350 and 360 research training that is currently Analysis of Comments and Changes

National Institute on Disability and
Rehabilitation Research

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations governing the National
Institute on Disability and
Rehabilitation Research (NIDRR). These
regulations implement the statutory
requirement that NIDRR support
projects for the training of rehabilitation
researchers, as added by the
Rehabilitation Act Amendments of 1986.
These regulations define the purpose
and required activities of the program,
identify eligible applicants, and specify
criteria by which applicants will be
selected to receive awards.

EFFECTIVE DATE: These regulations take
effect either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjournments. If
you want to know the effective date of
these regulations, call or write the
Department of Education contact
person.

FOR FURTHER INFORMATION CONTACT:
Betty Jo Berland, National Institute on
Disability and Rehabilitation Research,
400 Maryland Avenue, SW.,
Washington, DC 20202. Telephone: (202)
732-1142; deaf or hearing impaired
individuals may call (202) 732-1198 for
TTY services.

SUPPLEMENTARY INFORMATION: The
NIDRR, established under Title II of the
Rehabilitation Act of 1973, carries out a
variety of research and related
activities. Title Il was amended most
recently in 1986. Regulations to
implement most changes made by the
Rehabilitation Act Amenmdments of
1986 were published in the Federal
Register on August 12, 1987 at 52 FR
30060. The Secretary now amends the
regulations to implement a new program
authority for training in rehabilitation
research under section 202(k) of the
Rehabilitation Act, as added by Pub. L.
99-506, the Rehabilitation Act
Amendments of 1986.

On the basis of an analysis of the
need for expertise in particular
rehabilitation research fields, the
Secretary has determined that the
appropriate implementation of this
authority is to provide advanced
training in research for individvals
trained in rehabilitation-related clinical
specialties whose professional practice
degree requirements did not include an
emphasis on research capability. This is
typical in many fields of medicine and

provided, frequently through in-service
training or occasional workshops, is not
sufficient in duration or intensity. Thus,
the Secretary is establishing a program
that would require project grantees to

provide training that is at least one year

in duration. Additional training would
be required if necessary to enable
individual trainees to become qualified
to conduct independent research.

The Secretary believes that evaluating
applications for projects to train
researchers differs significantly from
evaluating applications for projects to
conduct research, and thus the selection
criteria for this program focus on four
major components of an effective
research training program. They are:
The relevance and importance of the
proposed training program and its
probable contribution to increasing the
population of qualified rehabilitation
researchers; the quality of the proposed
training program; the quality of the
resources and the personnel involved in
the project; and the plan for
management and operation of the
training program.

These selection criteria incorporate all
of the elements specified as selection
criteria in the Education Department
General Administrative Regulations
(EDGAR). However, these regulations
consolidate those criteria into the four
described categories.

On February 9, 1988, the Secretary
published a notice of proposed
rulemaking for NIDRR at 53 FR 3832.
NIDRR received several comments and
some changes have been made in
response to those comments. An
Analysis of Comments and Changes
follows this paragraph. The principal
changes from the proposed regulations
are to change in § 360.40 the minimum
two-year training period to a one year
requirement, unless a longer training
period is necessary to enable a trainee
to become qualified to conduct
independent research, and to adjust the
weights for the selection criteria in
§ 360.31(a) and (d). However, these
changes will not become effective until
fiscal year 1989. The fiscal year 1988
competition for this program was
announced under the Notice of Proposed
Rulemaking, and the closing date for
receipt of applications has passed. Thus,
applications in fiscal year 1988 will be
reviewed in accordance with proposed
§§ 360.31(a), (d), and 360.40. Changes to
these provisions are not being made
effective for fiscal year 1988 because
NIDRR would not have time to notify all

applicants of the changes, allow them an

extension of time to amend or resubmit

NIDRR received several letters
containing comments on the proposed
rules. A discussion of comments and
substantive changes follows.

Comment: One commenter
recommended that the term “Director”
be substituted for the term “Secretary”
and the term “Institute"” be substituted
for “Department"”, since the
Rehabilitation Act, as amended, clearly
specifies that the Director of NIDRR is
authorized to award grants.

Discussion: The Department of
Education Organization Act authorizes
the Secretary to exercise all functions of
the Department and its constituent
officials, including the promulgation of

" regulations. The Education Department

General Administrative Regulations
(EDGAR), in Part 77, defines "Secretary"
to mean “the Secretary of The
Department of Education or an official
or employee of the Department acting
for the Secretary under a delegation of

-authority."”

Changes: None.

Comment: One commenter
recommended that § 350.20 be revised to
require that applicants submit
applications to State rehabilitation
agencies for the blind as well as to the
State rehabilitation agency. Most States
have two State rehabilitation agencies.

Discussion: The requirement in
§ 350.20 is based on provisions of the
Rehabilitation Act. Section 204(c) of the
Act mandates that the general grant and
contract requirements of section 306
apply to all NIDRR financial assistance,
unless the content of the requirement
indicates that it is clearly inapplicable.
For example, the construction
requirements of section 306(b) would not
apply because NIDRR does not support
construction projects. One of the
requirements that does apply to NIDRR
is section 306(i), which requires that the
appropriate State rehabilitation agency
or agencies designated under section 101
be provided an opportunity to comment
on proposed grants or contracts. Section
101(a)(1)(A) of the Act permits each
State to designate a separate ‘
rehabilitation agency to provide services
to the blind that is separate from the
State agency providing services to all
other disability groups.

Changes: A technical change has been
made to § 350.20 to clarify that if a State
has designated two rehabilitation
agencies to provide services, then both
agencies must be afforded the
opportunity to comment on proposed
NIDRR grants or contracts.
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Comment: On commenter suggested
that there be a change in the weighting
of the selection criteria, arguing that the
criterion, 'Importance and potential
contribution” is extremely significant
and should be increased from 10 points
to 20 points.

Discussion: The Secretary agrees that
this is an important aspect of the
program and should be given greater
emphasis.

Changes: The weight accorded to the
criterion, “Importance and potential
contribution”, has been increased to 20
points, The weight accorded to the
criterion, *Management and operating
plans”, has been decreased,
consequently, to 10 points.

Comment: Several commenters
recommended that the requirement of a
minimum training period of two years
weuld discourage many potential
trainees from participating in the
program, and thus urged that a one year
minimum be adopted.

Discussion: The Secretary agrees that
the two year requirement could be a
barrier to participation by individuals
who have other career commitments. At
the same time, the Secretary is
concerned that a shorter training
program may not be sufficient to

prepare some individuals, depending on
their prior academic and research
backgrounds, to conduct independent
research. Therefore, the Secretary is
establishing, as a general rule, a
minimum training period of only one
academic year, but is requiring

additional training if necessary to

enable individual trainees to develop
tompetence to conduct independent
research.

Changes: The absolute requirement of
i minimum two year training program
has been changed to a minimum training
petiod of one year, with an exception
fequiring longer training if needed by
individual trainees.

Comment: Several commenters
recommended that any priorities
established in this program be based on
survey data reflecting rehabilitation
research manpower needs and be
expressly consistent with the NIDRR
long-range plan.

Discussion: The Secretary agrees that
Priorities should be based on some
Obl!{c}i\'ely identified needs for
?}:‘dlllonal research expertise. However,

¢re are no reliable sources of survey

ta for the entire field of rehabilitation
fesearch. In addition, NIDRR has other
Sources of information on needs, such as

énalyses of grant applications submitted
to the lr_:stitute. conferences with
brofessional associations, and input

Tom established rehabilitation

researches and from other Federal
research agencies.

Changes: No changes have been
made.

Comment: Several commenters
recommended that the requirement in
§ 360.10 that training be provided to
“* * *individuals who have clinical
experience * * *" be broadened to
include ** * * individuals who have
clinical or other experience * * *"

Discussion: The Secretary agrees that
rehabilitation research training should
be available to individuals who lack
clinical experience but have research
experience in basic sciences or relevant
management experience.

Changes. Section 360.10 has been
revised to include individuals with
relevant management or basic science
research experience.

Comment: Several commenters
recommended that the requirement for
laboratory experience be deleted, since
“laboratories are not relevent to some
fields of research.

Discussion; The Secretary believes
that the concept of laboratory, or its
equivalent in a community-based
alternative research setting, applies in
all areas of scientific inquiry. It is
important that independent researches
be able to conduct research in such
settings.

Changes: Section 360.11 has been
changed to expand the concept of
laboratory experience to include
equivalent experience in a community-
based research setting.

Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations specified in the order.

Assessment of Educational Impact

In the notice of proposed rulemaking,
the Secretary requested comments on
whether the proposed regulations would
require transmission of information that
is being gathered by or is available from
any other agency or authority in the
United States. Based on the response to
the proposed rules and its on own
review, the Department has determined
that the regulations in this document do
not require transmission of information
that is being gathered by or is available
from any other agency or authority of
the United States.

List of Subjects
34 CFR Part 350

Administrative practice and
procedure, Education, Educational

research, Grant programs—education,
Handicapped.

34 CFR Part 360

Education, Educational research,
Grant programs—education,
Handicapped, Manpower training
programs, Vocational rehabilitation.

Dated: June 7, 1988.
William J. Bennett,
Secretary of Education.

(Catalog of Federal Domestic Assistance
Number 84.133P, National Institute on
Disability and Rehabilitation Research)

The Secretary amends Title 34 of the
Code of Federal Regulations by
amending Part 350 and adding a new
Part 360 as follows:

PART 350—DISABILITY AND
REHABILITATION RESEARCH:
GENERAL PROVISIONS

1. The authority citation for Part 350
continues to read as follows:

Authority: 29 U.S.C. 760-762, unless
otherwise noted.

2. Section 350.1 is amended by
revising the introductory text in
paragraph (b) and adding a new
paragraph (b)(10) to read as follows:

§ 350.1 Disability and rehabilitation
research.

* * - * *

(b) The Secretary awards financial
assistance through ten types of
programs:

- * - * *

(10) Research Training and Career

Development Projects (34 CFR Part 360).

(Authority: Secs. 200, 202, and 204; 28 U.S.C.
760, 761a, and 762)

3. Section 350.2 is amended by
revising the introductory text to read as
follows:

§350.2 Who is eligible for assistance
under these programs?

The following agencies and
organizations are eligible for grants or
contracts as appropriate under these
programs, except for programs
described in 34 CFR Parts 356, 359, and
360:

* * * * *

4. Section 350.3 is amended by
reviging paragraph (c) to read as
follows:

§350.3 What reguiations apply to these
programs?

(c) The regulations in 34 CFR Part 351,

352, 353, 354, 355, 356, 357, 358, 359, or
360, as appropriate; and

* * * *
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5. Section 350.20 is revised to read as
follows:

§ 350.20 What are the application
procedures under these progams?

An applicant for assistance under 34
CFR Parts 351, 352, 353, 354, 355, 357,
358, 359, or 360, shall submit a copy of
its application to the appropriate state
rehabilitation agency or agencies for
comment in accordance with the
procedures in EDGAR, 34 CFR 75.155~
75.159.

(Authority: Secs. 204{c) and 306(i); 28 U.S.C.
762{c) and 766(a))

6. Section 350.30 is amended by
revising the second sentence to read as
follows:

§350.30 To whom does the Secretary
refer an application?

* * * Peer review panels review
applications for the Secretary on the
basis of selection criteria described in
34 CFR 350.34, 352.31, 353.31, 358.32,
359.31, or 360.31, as appropriate.

* * * * *

7. Section 350.40 is amended by
revising paragraph (a) to read as
follows:

§350.40 What are the matching
requirements?

(a) The Secretary may make grants to
pay for part of the costs of research and
demonstration projects that bear
directly on the development of
procedures, methods, and devices to
assist the provision of vocational and
other rehabilitation services, and
research training and career
development projects. Each grantee
must participate in the costs of those
projects. The specific amount of cost
sharing to be borne by each grantee is
negotiated at the time of the award and
is not a factor that is considered in the
selection process.

. * * * *

8. A new Part 360 is added to read as
follows:

PART 360—DISABILITY AND
REHABILITATION RESEARCH:
RESEARCH TRAINING AND CAREER
DEVELOPMENT PROGRAM

Subpart A—General

Sec.

360.1 What is the Research Training and
Career Development Program?

360.2 Who is eligible for asssistance under
this program?

360.3 What regulations apply to this
program?

360.4 What definitions apply to this
program?

Subpart B—What Kinds of Activities Does

the Department Support Under This

Program?

360.10 What types of projects are
authorized under this program?

360.11 What tybes of activities are required
under these projects?

Subpart C—[Reserved]

Subpart D—-How Does the Secretary Make

a Grant?

360.30 How is peer review conducted under
this program?

360.31 What selection criteria are used
under this program?

360.32 What are the priorities for funding
under this program?

Subpart E—What Conditions Must Be Met
After an Award?
360.40 What is the required duration of the
training?
360.41 What level of participation is
required of trainees?
Authority: 29 U.S.C. 760-762, unless
otherwise noted.

Subpart A—General

§360.1 What is the Research Training and
Career Development Program?

The purpose of this program is to
expand capability in the field of
rehabilitation research by supporting
projects that provide advanced training
in rehabilitation research.

(Authority: 29 U.S.C. 761a(k))

§360.2 Who is eligible for assistance
under this program?

Institutions of higher education are
eligible to receive assistance under this
program,

(Authority: 29 U.S.C. 761(a)(k))

§360.3 What regulations apply to this
program?

The regulations referenced in 34 CFR
350.3 apply to this program.
(Authority: 29 U.S.C. 761a(i)(1))

§360.4 What definitions apply to this
program?

The definitions listed in 34 CFR 350.4
apply to this program.
(Authority: 29 U.S.C. 761a(i}{1))

Subpart B—What Kinds of Activities
Does the Department Support Under
This Program?

§360.10 What types of projects are
authorized under this program?

The Research Training and Career
Development Program provides
financial assistance for projects of
advanced training in rehabilitation
research. These projects provide
research training and experience at an
advanced level to individuals with
doctorates or similar advanced degrees

who have clinical or other relevant
experience, including experience in
management or basic science research,
in fields pertinent to rehabilitation in
order to qualify those individuals to
conduct independent research on
problems related to disability and
rehabilitation.

(Authority: 29 U.S.C. 761a(k))

§360.11 What types of activities are
required under these projects?

Each project must include the
following activities:

(a) Recruitment and selection of
candidates for advanced research
training.

(b) Provision of a training program
that includes didactic and classroom
instruction, is multidisciplinary, and
emphasizes scientific methodology, and
that may involve collaboration among
institutions.

(c) Provision of research experience,
laboratory experience or its equivalent
in a community-based research setting,
and a practicum that involve each
individual in clinical research and in

* practical activities with organizations

representing individuals with
disabilities.

(d) Provision of academic mentorship
or guidance, and opportunities for
scientific collaboration with qualified
researchers at the host university and
other appropriate institutions.

(e) Opportunities for participation in
the development of professional
presentations and publications, and for
attendance at professional conferences
and meetings as appropriate for the
individual's field of study and level of
experience.

(Authority: 29 U.S.C. 761(a)(k})
Subpart C—[Reserved]

Subpart D—How Does the Secretary
Make a Grant?

§360.30 How is peer review conducted
under this program?

Peer review is conducted under this
program in accordance with 3¢ CFR
350.30-350.32.

(Authority: Sec. 202(e); 29 U.S.C. 761a(e])

§360.31 What selection criteria are used
under this program?

(a) Importance and potential
contribution. (20 points) (Note: For fiscal
year 1988 only, the maximum number of
points to be awarded under this
criterion is 10 points.) The Secretary
reviews each application to determin
what degree— ; :

(1) The applicant is responsive to anj
priority established under § 360.32;

e fo
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it
(2) The applicant proposes to provide  staff who are outstanding scientists in training in one or more of the following
training in a rehabilitation discipline or the field; areas of study:
), area of study in which there is a (2) The project director and other key (1) Medicine or medical specialties,
shortage of qualified researchers, or to staff are experienced in the delivery of such as physical medicine and
provide training to a trainee population  advanced research training as well as rehabilitation; neurclogy; orthopedics;

in which there is a need for more
qualified researchers, such as clinicians
in rural areas, or clinicians who are
directly experienced with underserved
populations; and

(3) The applicant is likely to make a
significant increase in the number of
trained rehabilitation researchers.

(b) Quality of proposed training
program. (40 points) The Secretary
reviews each application to determine to
what degree—

(1) The applicant's proposed
recruitment program is likely to be
effective in recruiting highly qualified
nd | trainees;

4 (2) The proposed didactic and
classroom training programs emphasize

e, scientific methodology, are

nt multidisciplinary, comprehensive, and

18§ appropriate to the level of the trainees,
and are likely to produce qualified
independent researchers;

(3) The quality and extent of the
academic mentorship, guidance, and
supervision to be provided to each
individual trainee are of a high level and
are likely to produce highly qualified
d researchers;

(4) The type, extent, and quality of the
proposed clinical and laboratory

n research experience, incuding the
for oppor_tunity to participate in research on
4 meaningful topics at an advanced level,
ces ¥ are likely to develop individuals with
of the capacity to perform independent
research; and
(5) The opportunities for collegial and
collaborative activities, exposure to
outstanding scientists in the field, and
opportunities to participate in the
o preparation of scholarly or scientific
publications and presentations are
extensive and appropriate.
ed () Personnel and resources
committed to the project. (30 points) The
nis Secertary evaluates each application to
: determine to what degree—
(1) The activities of the project will be
) implemented by sufficient and qualified
sed
fiscal
er of
y
ine 10

) any

knowledgeable about the methodology
and literature of pertinent subject areas;

(3) All required disciplines are
effectively included; and

(4) The applicant possesses the
appropriale facilities, laboratories, and
access to clinical populations and
organizations representing persons with
disabilities to support the conduct of
advanced clinical rehabilitation
research.

(d) Management and operating plans.
(10 points) (Note: For fiscal year 1988
only, the maximum number of points to
be awarded under this criterion is 20
points.) The Secretary evaluates each
application to determine to what
degree—

(1) There is an effective plan of
operation that ensures proper and
efficient administration of the project;

(2) There is an effective plan for
collaboration with other institutions of
higher education and organizations
whose participation is necessary to
ensure effective classroom and clinical
research training;

(3) The applicant, as part of its
nondiscriminatory employment
practices, will ensure that its personnel
are selected without regard to race,
color, national origin, gender, age, or
handicapping condition;

(4) The applicant has provided an
adequate plan for the use of facilities,
resources, supplies, and equipment;

(5) The budget for the project is
reasonable and adequate to support the
proposed activities; and

(6) The applicant provides an
appropriate plan for the evaluation of all
phases of the project.

(Authority: 28 U.S.C. 761a(e) and 76{a)(k))

(Approved by the Office of Management and
Budget under Control Number 1820-0027)

§ 360.32 What are the priorities for
funding under this program?

(a) Each year, the Secretary may
establish priorities to support research

otolaryngology; rheumatology;
psychiatry; family medicine;
endocrinology; pediatrics; podiatry;
dentistry; urology; plastic and
reconstructive surgery; or maxillofacial
prosthodontics.

(2) Allied health professions, such as
physical therapy; occupational therapy;
nursing; audiology; speech pathology;
psychalogy; or recreational therapy.

(3) Engineering and rehabilitation
technology fields, such as prosthetics
and orthotics; engineering; design;
architecture; computer applications; or
biomechanics.

(4) Miscellaneous clinical or technical
fields, such as rehabilitation counseling;
social work; law; social and behavioral
sciences; gerontology; or demographics.

(b) The Secreatary establishes any
priorities under this section through a
notice in the Federal Register.

(Authority: 29 U.S.C. 760-762)

Subpart E—What Conditions Must Be
Met After an Award?

§ 360.40 What is the required duration of
the training?

A grantee shall provide training to
individuals that is not less than one
academic year in duration, unless a
longer training period is required to
ensure that each trainee is qualified to
conduct independent research upon
completion of the course of training.
(Note: For fiscal year 1988 only, the
minimum required training period is two
academic years.)

(Authority: 29 U.S.C. 760-762)
§ 360.41 What level of participation is
required of trainees?

Individuals who are receiving training
under this program shall devote a
minimum of eighty percent of their time
to the activities of the training program
during the training period.

(Authority: 29 U.S.C. 760-762)

[FR Doc. 88-13962 Filed 6-20-88; 8:45 am)
BILLING CODE 4000-01
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 91

[Docket No. 25531 Amdt. No. 91-203]
RIN 2120-AC66

Transponder with Automatic Altitude
Reporting Capabllity Requirement

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes
requirements for an aircraft to have an
operating transponder (basic
transponder or Mode S transponder)
with automatic altitude reporting
equipment (referred to in this document
as “‘a transponder with Mode C") when
operating in the vicinity of certain
primary airports for which a terminal
radar approach control service area has
been established, and in other airspace
at and above. 10,000 feet mean sea level
(MSL). Implementation of this action is
being accomplished in two phases.
Phase I will require a transponder with
Mode C at and above 10,000 feet MSL,
and in the vicinity of terminal control
area (TCA) primary airports. Phase Il
will implement a transponder with
Mode C requirement in the airspace in
the vicinity of airport radar service area
(ARSA) primary airports (see charts in
the appendix to this document), Also in
Phase 11, a transponder with Mode C
requirement at other airports for which a
TCA or ARSA has not been designated
is being adopted in this rule at Logan
International Airport, Billings, MT, and
Hector International Airport, Fargo, ND;
other such airports will be considered
for a similar requirement on a case-by-
case basis under separate rulemaking.
These changes are intended to
significantly reduce the potential for
midair collisions in terminal and en
route airspace.

EFFECTIVE DATE: July 21, 1988.

FOR FURTHER INFORMATION CONTACT:
Mr. Reginald C. Matthews, Airspace-
Rules and Aeronautical Information
Division, ATO-200, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Background and Related Rulemaking
Actions

On December 2, 1985, the FAA issued
a rule, informally called the
“transponder-on'' rule (50 FR 45599,
December 5, 1985). The “transponder-
on" rule requires any person operating

an aircraft equipped with an operable
transponder to have that transponder
turned on while operating in controlled
airspace, In addition, if the aircraft is
equipped with automatic altitude
reporting equipment, that equipment
must also be turned on. The
“transponder-on" rule is intended to
enhance aviation safety by providing an
increased degree of aircraft target
visibility to radar controllers in air
traffic control (ATC) facilities. The
transponder-on environment has
enhanced aviation safety by increasing
controller awareness and facilitating
controller recognition and resolution of
potential traffic conflict situations
between controlled and non-controlled
aircraft.

On February 3, 1987, the FAA
published the Mode S final rule in the
Federal Register (52 FR 3380). That rule
pertains to the use, installation,
inspection, and testing of air traffic
control radar beacon systems (ATCRBS)
and Mode S Transponders in U.S.-
registered civil aircraft. The portion of
that rule requiring a transponder with
Meode C for operation in Group Il TCA's
was effective on December 1, 1987, with
other portions effective in various
phases through January 1, 1992.

On February 12, 1988, the FAA
published Notice 88-2 (53 FR 4306)
proposing to establish a transponder
with Mode C requirement in all airspace
within 40 miles of an airport for which
terminal radar approach control service
has been established, and in all other
controlled airspace above 6,000 feet
above the surface (AGL) or 12,500 feet
MSL whichever is lower. While Notice
88-2 also proposed to replace the
Continental Control Area (CCA) with
the United States (U.S.) Control Area,
Notice 88-2 primarily responded to two
recently enacted statutes requiring the
FAA to broaden its existing requirement
for the use of transponders with Mode
C. First, the FY 1988 Continuing
Resolution (Pub. L. 100-202) provides
that the FAA shall issue regulations
requiring a transponder with Mode C on
all aircraft operating: (1) In terminal
airspace where ATC radar service is
provided, and (2) in all other controlled
airspace above a minimum altitude
determined by the FAA. Under this
statute, a final rule must be issued by
December 22, 1988, and must be made
effective at the earliest feasible date.
Second, The Airport and Airway Safety
and Capacity Expansion Act of 1987
(Pub. L. 100-223) provides that the FAA
shall require a transponder with Mode C
in designated airspace where radar
service is provided for separation of
aircraft. Under Pub. L. 100-223, access to
designated airspace other than TCA's

and ARSA's may be granted to
nonequipped aircraft if such access will
not interfere with normal traffic flow.
Additionally, Pub. L. 100-223 provides
that a final rule must be issued by June
30, 1988, and must be made effective no
later than December 30, 1990.

Prior to the issuance of Notice 88-2,
the FAA, on June 186, 1987, issued Notice
87-7 (52 FR 22918) proposing to require
all aircraft operating within 30 miles of a
TCA primary airport to be equipped
with a transponder with Mode C.
Additionally, Notice 87-7 proposed to:
(1) Establish other pilot and equipment
requirements associated with operations
in a TCA, and (2) establish a single-class
TCA which would replace the existing
three groups of TCA's.

Analysis of Comments

Due to the overlapping nature of the
transponder with Mode C proposals in
Notices 87-7 and 88-2, the
overwhelming public response to the
proposals, and the FAA's interest in
dealing with the issues associated with
those proposals, the final rule adopted
today in Notice 88-2 has the effect of
obviating the Mode C issues in Notice
87-7. Disposition of the other proposals
in Notice 87-7 and the issue of lowering
the floor of controlled airspace reflected
in Notice 88-2 will be addressed outside
the framework of this final rule.

The FAA received approximately
7,000 comments concerning the
proposals in Notice 87-7. In addition, the
FAA received approximately 43,000 pre-
printed form letters that did not address
the specifics of the proposals in Notice
87-7 but were generally critical of the
more restrictive rules associated with
flight in busy terminal areas. In response
to the proposals in Notice 88-2, the FAA
received more than 50,000 comments,
The vast majority of these comments
expressed general opposition to the
proposals. The following is a
categorization and discussion of the
substantive comments received on both
proposals.

Notice 88-2 Exceeded Congressional
Intent

Many commenters, including members
of Congress, suggested that the FAA
exceeded the requirements of the recen!
legislative enactments with the
proposals contained in Notice 88-2.

As stated earier, Notice 88-2 proposéd
to require a transponder with Mode c
for any operation within a 40-mile radius
of more than 250 airport locations, and
for operations in controlled airspace /
above 6,000 feet AGL or 12,500 feet MS.
whichever is lower. These proposals
were intentionally broad, based on the
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FAA's interest in soliciting comments on
the widest possible range of
alternatives. As with most proposed
rulemaking actions, the FAA fully
anticipated that comments and further
considerations could generate
modifications to the proposal.

In the process-of developing a
rulemaking proposal based on the
legislation, the FAA needed to consider
the respective applicability of the two
statutes, which are not identical, and the
degree of rulemaking discretion they
afforded the FAA. The FAA has
assumed, in order to promulgate a final
rule that will fulfill the legislative
mandate, that the laws permit the FAA
lo provide for the exception of certain
categories of nonequipped aircraft from
the transponder with Mode C
requirement. This conclusion is
supported by the content of
Congressional correspondence received
since the publication of Notice 88-2.
These letters uniformly consider the
FAA to have the flexibility and
exception authority which is
incorporated in Pub. L. 100-233. It is
FAA's belief that the regulations
adopted herein are in compliance with
the legislation.

Establishment of Controlled Airspace

Many commenters objected to the
proposed replacement of the CCA with
the U.S. Control Area being included
with the transponder with Mode C
aspects of Notice 88-2. These

dirspace “grab” and that the FAA was
disguising it with the legislative
mandates of Pub. L. 100-202 and Pub. L.
100-223, Further, other commenters

ind in a large portion of the Western
5. Other commenters objected to the
Proposal mistakenly assuming that
OPerations in the Eastern U.S. above
1200 feet would be grounded because of
he increased flight visibility
‘“Quirements, when such requirements
elready exist. Another commenter
Puegested that the CCA be rescinded.
Based on the overwhelming number of
mf_nen_ts received concerning this issue
fal indicated a basic misunderstanding
Ui the effect of controlled airspace, the:
‘ 1S separating this aspect of the
"oposal from the other proposals in
Otice 88~2, The disposition of the U.S.

Control Area proposal will be addressed
outside the framework of this final rule.

Transponder with Mode C Pmposalé in
Notice Nos. 87-7 and 88-2

The preponderance of commenters
expressed general objection to the
transponder with Mode C proposals in
Notice Nos. 87-7 and 88-2. Many
commenters were of the opinion that the
proposal in Notice 88-2 to require a
transponder with Mode C within a 40-
mile radius of certain airports is
unnecessary, especially when it
followed the proposal in Notice 87-7 to
require the transponder with Mode C in
the airspace within 30 miles of a TCA
primary airport.

The FAA reviewed the Mode C
proposal of Notice 87-7 in light of Pub. L.
100-202 and Pub. L. 100-223. It is the
FAA's opinion that the scope of the
legislation, which referred to terminal
airspace where radar is utilized to
separate aircraft (more than 250
airports), is broader than the scope of
the transponder with Mode C proposal
in Notice 87-7, which affected only 23
terminal areas. L.e., the Notice 87-7
proposal for a 30-mile-radius at TCA
locations might not have met the
requirement of the public laws. Thus,
the 40-mile-radius proposal was
developed and issued to solicit public
comments on the widest possible
alternatives to the FAA proposal with
an expectation that the proposal could
be modified in response to further study
and public comments and
recommendations. Subsequently, the
FAA suspended further action on the
disposition of the proposals in Notice
87-7 pending a determination on the
proposals in Notice 88-2. The action
taken in this final rule obviates the need
for the transponder with Mode C
proposals contained in Notice No. 87-7.
The disposition of other issues related to
controlled airspace, single-class TCA,
student pilots, and helicopter equipment
will be addressed outside this
rulemaking action.

Floor of the Transponder Equipment
Requirement

Many commenters objected to the
lowering of the floor for the en route
transponder with Mode C requirement
from 12,500 feet MSL to 6,000 feet AGL
or 12,500 feet MSL, whichever is lower.
Commenters based their objections on
the perception that the FAA exceeded
the scope of the legislation, or on the
absence of radar coverage in some areas
at and above 6,000 feet AGL. Many
commenters recommended that the FAA
establish 12,500 feet as the floor for the
en route transponder with Made C
requirement. Other commenters

included recommendations to establish
10,000 feet MSL as the base altitude
because of the perception that air carrier
aircraft seldom operate below that
altitude except when transitioning to/
from terminal airspace. Some
commenters stated that the 250-knot
speed limil below 10,000 feet MSL and
the increased visibility requirement
above 10,000 feet MSL preclude the need
to change the floor for the en route
transponder with Mode C requirement
because pilots of aircraft operating
below 12,500 feet MSL would be
operating either at slower speeds or
with visibility ranges at or greater than 5
miles, or both. Such operators, it was
argued, would be able to see and avoid
other aircraft without intervention from
ATC.

Under the legislation, the FAA was
mandated to require 8 Mode C
transponder in other (non-terminal)
airspace at an altitude to be determined
by the FAA. The FAA could infer that it
was the intent of Congress that the
agency not retain the existing floor of
12,500 feet MSL; otherwise, there would
be no need for that aspect of the
legislation. The proposal to lower the
floor of the en route transponder with
Mode C requirement was based on
actual or planned national radar
coverage. Existing radar coverage at
6,000 feet above the elevation of en
route radar sites virtually covers the
entire Continental U.S. Based on the
comments and other factors, however,
the FAA has adopted 10,000 feet MSL as
the floor of the en route transponder
with Mode C requirement, Operations
conducted outside terminal airspace
above 10,000 feet MSL but below 2,500
feet AGL do not require a tranponder
with Mode C. The factors for adopting
10,000 feet MSL as the floor of the en
route transponder with Mode C
requirement include the fact that the
preponderance of aircraft that operate
above 10,000 feet MSL are already
equipped with the required equipment,
so the number of operators affected by
the new requirement will be minimal.
While the increased visibility minimum
above 10,000 feet MSL does provide
benefit to aircraft operating above that
altitude, the FAA believes that an
absence of a 250-knot speed limit above
10,000 feet MSL, with its associated
impact on a pilot's ability to see and
avoid other aircraft, provides the basis
for lowering the floor of the en route
transponder with Mode C requirement
from 12,500 to at least 10,000 feet MSL.
However, FAA will consider a :
reevaluation of this adjustment inTight
of national ATC radar coverage,
implementation and evolution of TCAS'
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equipage trends, identification of the
types of aircraft that routinely operate at
altitudes below 10,000 feet MSL, and
other safety factors.

Controller Selective Awareness

An aviation organization, in
disagreement with the proposed
transponder requirements, stated that
the FAA and the public must recognize
that the ATC system is not a self-
contained automation system, but that it
is a system that is dependent on a
controller's ability to see and utilize the
information provided. This organization
stated that it has seen by example in
two recent midair collisions that a
controller did not effectively use the
data which he/she was provided.

There are reasons, relating to both
actual working conditions and to
perception, why a controller may not
cbserve a radar target on his/her radar
display. While it is conceivable that
ATC automated radar tracking and
display systems will detect, but not
display, a radar target on a controller's
radar screen, the probability of such an
occurrence is remote. This anomaly may
be the result of a computer-hardware
failure along the “path” between the
detection and the display computer
subsystems. Since these failures are not
a regular occurence, it is reasonable to
assume that in the midair collisions the
radar targets of the non-controlled
aircraft were displayed, but for some
unknown reason other than hardware
failure the targets were not noted by the
controllers.

The need for improved detection and
depiction became evident in the early
stages of the use of radar in providing
ATC service. The following discussion
summarizes the problem and the
continuing efforts to address it.

Positive control areas (PCA) were
established in certain airspace to
exclude non-controlled aircraft.
Complementing the PCA
implementation, the FAA in 1973
established the requirement for aircraft
to be equipped with and operate a
transponder while in a PCA. A
transponder in an aircraft provides a
radar controller with a more discernable
radar target of that aircraft by
reinforcing the less-obvious basic or
primary radar target. Thus, a controller
was provided with the means to better
track controlled traffic and provide
traffic advisory information to the
controlled traffic concerning other
transponder-equipped aircraft.

This transponder requirement has had
a negative effect, however, in that

controllers are less likely to detect radar

targets of uncontrolled aircraft not
equipped with a transponder or a

transponder with Mode C. To illustrate,
as a controlled transponder-equipped
aircraft proceeds through a terminal
area at lower altitudes, it would more
than likely traverse areas of heavy radar
target concentration primarily from non-
controlled aircraft. Such an area may
have coincided with or overlapped the
traffic patterns of other airports, where
aircraft would be operating at altitudes
that would not normally conflict with
the controlled aircraft. On the radar
screen, the non-controlled aircraft
would appear close to the controlled
traffic but would in fact be well below
the controlled traffic.

In most of these situations, the
controller would provide only general
traffic information. Moreover, because
in the prior ATC environment the
issuance of traffic advisories was
classified as an additional duty, the
priority of providing traffic information
was low in comparision to a controller’s
primary duty to separate controlled '
aircraft. Further, a controller responsible
for aircraft operating in a PCA could
very well have assumed that once the
centrolled traffic entered a PCA, traffic
advisory information concerning radar
targets of non-controlled aircraft need
not be issued since all aircraft operating
in a PCA had received an appropriate
ATC clearance and were being
adequately separated.

With the establishment of the TCA
program, a controller could also
reasonably assume that randomly-
detected radar targets within the lateral
limits of the TCA are from aircraft
actually operating above or below TCA
airspace and, therefore, not in conflict
with aircraft operating inside the TCA.
This assumption tended to reduce the
controller's concentration on radar
targets of non-controlled aircraft
without automatic altitude reporting
capability, even though such a
randomly-detected target could in fact
be an aircraft that unknowingly, or
otherwise, entered a TCA without an
ATC clearance.

Recognizing the limitations of traffic
advisory service as a non-mandatory,
workload-permitting service, the FAA
upgraded the service, in part, to a
priority equal to that of providing
aircraft separation to controlled aircraft.
A controller is now required to issue
aircraft pertinent control instructions to
assist in avoiding an unsafe situation
involving another aircraft or terrain.
This type of service is called a safety
alert. Optional aspects of the service
were, therefore, eliminated. In the
current ATC environment, a situation
requiring a safety alert can be brought to
the controller's attention by the
automated system with a conflict alert

or a low altitude alert provided the
aircraft is appropriately equipped.

A partial solution to the problem of
controller-nondetection of non-
controlled aircraft was brought about by
the transponder with Mode C
requirement in all controlled airspace
above 12,500 feet MSL and in certain
TCA's. That requirement facilitated
controller receipt of more information
concerning non-controlled traffic
operating in the stratum between 12,500
feet MSL and the floor of a PCA as well
as on those aircraft climbing to, or
descending from that stratum. With this
altitude information, controllers are
better able to select radar targets that
are potential conflicts for controlled
aircraft. For example, automated ATC
system can utilize such information to
filter out those targets operating outside
of certain altitude ranges which would
not be factors to the aircraft that are
being or would be controlled in a
specific airspace area. Automated ATC
systems present the controller with
altitude information on non-controlled

“or unknown aircraft equipped with.a

radar transponder and Mode C when
such aircraft are detected to have
penetrated the airspace defined by the
appropriate altitude filter limits, With
this type of alert, the controller can take
the appropriate action to maintain a
margin of safety between the known
aircraft and the unknown or non-
controlled target.

Another existing automation feature
that can contribute significantly to the
solution and is programmed for
enhancement is the presentation to the
controller of a conflict alert when two
radar targets (one of which may
represent an unknown aircraft) are
estimated to approach each other with
less than a specified horizontal or
vertical distance. A conflict alert can be
presented conspicuously to the
controller; prompting him/her to take
action to ensure that safety is
maintained. This feature is most
efficient in situations where both of the
aircraft involved are equipped with &
transponder with Mode C.

Advantages of a Transponder with
Mode C Equipment

A number of comments related to the
benefits of a transponder with Mode C
requirement for both air traffic control
and collision avoidance and, generally.
the extent to which a requirement for
such equipment should apply. Some
commenters, including one aviation
organization, argued that the proposed
transponder requirements should pot
apply to uncontrolled airspace or in
airspace where radar service is not
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available. Other commenters argued

that justification cited in the proposals
did not substantiate the proposed
mandatory transponder with Mode C
equipment requirement. An organization
in general agreement with the proposal
stated that it believes that the FAA must
take prompt action to enhance the ATC
system by providing collision protection
hetween non-controlled and controlled
aircraft. Another organization stated

that the FAA should extol the benefits

of the transponder with Mode C as a
complement to airborne collision
avoidance systems. Additionally, an
argument was made by general aviation
advocates that pilots who operate solely
under visual flight rules (VFR) and who
do not take advantage of available ATC
services will not receive any safety
benefits from the proposed transponder
with Mode C requirements.

There are distinct safety advantages
attributable to transponders with Mode
Cequipment. Automated ATC radar
fracking systems are programmed,
based on this equipment, to provide
automatic conflict alert and low-altitude
alert warnings to the controller, which
can be quickly relayed to the pilot(s).
Aircraft altitude information derived
from this equipment can be displayed
directly on a controller's radar screen.
This equipment will activate traffic alert
and collision avoidance systems (TCAS)
in aircraft equipped with TCAS.

An advantage of a transponder with
Mode C is derived from an existing
capability of automated ATC radar
fracking systems. These systems are
currently programmed to continually
predict and update the paths of Mode C
fransponder-equipped aircraft being
controlled by ATC. These predictions
are constantly compared with those of
other controlled aircraft that are also
tracked by the system. In addition, these
Systems compare the aircraft data with
Pre-programmed terrain information. If
any of the comparisons predict a
Polentially hazardous situation for a
controlled aircraft, a visual and aural
alarm immediately alerts the controller
who issues safety instructions to the
dircraft, Furthermore, a new software
featqre called “Mode C Intruder" (MCI)
is being implemented in the automated
nroute ATC system and will
eventually be implemented in the

erminal ATC systems. The MCI feature
establishes tracks on transponder with

ode C-equipped aircraft that are not

€ing controlled by ATC and alerts
controllers to potential conflicts

¢tween controlled and non-controlled
aircraft,

Having nearly all aircraft equipped -

ith transponders with Mode C in

specified airspace provides controllers
with a continuous, more complete traffic
picture. This allows altitude, distance,
and azimuth information to be
correlated and control instructions to be
issued to assure that safe separation is
provided between controlled and non-
controlled aircraft. In addition, radio
communications are reduced. For
example, controllers would not have to
repeatedly ask pilots to report altitude,
and aircraft climb/descent paths can be
independently monitored for possible
conflicts with other traffic. Unnecessary
traffic advisories concerning non-
controlled aircraft (equipped with a
transponder with Mode C) are
eliminated. This is true even when such
aircraft are in uncontrolled airspace;
therefore, it is not necessary for an
aircraft equipped with a transponder
with Mode C to be in controlled
airspace for pilots of affected aircraft
and ATC to receive the benefits of such
equipment.

The FAA has proposed rulemaking to
require airborne traffic alert and
collision avoidance systems on larger
aircraft (Notice 87-8; 52 FR 32268,
August 26, 1987). A transponder with
Mode C has the ability to provide
critical information to TCAS-equipped
aircraft. The TCAS equipment transmits
periodic interrogation signals. If a
nearby aircraft is equipped with a basic
transponder, that aircraft's range and
azimuth from the TCAS-equipped
aircraft is calculated by the TCAS-
equipped aircraft. However, if a nearby
aircraft is equipped with a transponder
with Mode C, altitude information is
provided in addition to range and
azimuth. TCAS will assimilate the data
and consolidate range, direction, and
altitude information, when available,
into a collision risk prediction and issue
traffic advisories to the flightcrew.

While TCAS I will alert a flightcrew
of a collision potential, a crew so alerted
must determine the correct course of
action to avoid a collision. TCAS II and
TCAS III will issue resolution
advisories, which are instructions to a
flight crew as to what evasive actions
are most appropriate to avoid a
collision. TCAS II provides resolution
advisories in a vertical plane, and TCAS
III would provide resolution advisories
in both vertical and horizontal planes.

Pilots of aircraft equipped with a
transponder with Mode C who choose,
where permitted, to operate without the
assistance of ATC will indirectly benefit
from such equipment. For example,
TCAS-equipped aircraft are better able
to avoid such aircraft; and, when such
aircraft are under surveillance of ATC
radar, controllers are better able to

maintain safe distances between such
aircraft and those aircraft being
controlled.

For these reasons, the FAA finds that
there is justification for a general
transponder with Mode C requirement
in both controlled and uncontrolled
airspace at certain locations.

Access to Terminal Airspace

Many commenters, including members
of Congress, objected to the proposal to
establish a transponder with Mode C
requirement at all airports where
terminal radar approach control service
exists. Some commenters suggested the
FAA limit the application to a 30-mile
radius of TCA primary airports as
proposed in Notice 87-7. Others
suggested that the requirement be
limited to TCA/ARSA /terminal radar
service areas (TRSA) airports. Some
commenters even suggested reducing
the size of the affected terminal airspace
as a compromise to the 40-mile radius
proposed in Notice 88-2. Many
commenters suggested that
authorization provisions be provided for
nonequipped aircraft.

An aviation organization stated that it
was of the opinion that “cut-outs”
should be provided to accommodate
operations below 1,200 feet above the
surface. Within these "cut-outs," aircraft
could operate without the proposed
transponder equipment from or to
airports outside the surface areas of
designated airspace. One commenter
stated the FAA should consider the site-
specific need for airspace exclusions
through which non-controlled aircraft
could safely operate provided these
corridors/airspace exclusions do not
affect the safety of controlled aircraft.

Another aviation organization
strongly urged the FAA to include
provisions to allow nonequipped aircraft
to operate under a TCA or ARSA floor
or within the airspace where a
transponder with Mode C is required.
Another organization stated that it
believes a limited number of aircraft can
be safely accommodated in areas where
a transponder with Mode C would be
required provided such aircraft were
conducting ingress/egress operations at
altitudes below 2,500 feet AGL to
airports outside designated airspace.

An aviation organization, although in
general agreement with the proposed
transponder requirements, stated that
aircraft authorized to deviate from the
transponder requirement should not be
permitted to fly within 1,000 feet of the
floor of a TCA unless that aircraft is
equipped with a transponder with Mode
C, but in no case should any aircraft be
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allowed to operate within 500 feet of the
floor of the TCA.

As stated earlier, the FAA proposals
in Notice 88-2 were intentionally broad
to gather the widest possible
alternatives and suggestions through
public comments. The FAA has
considered the comments in regard to
reducing the scope of the proposed
requirement and believes that such a
reduction can be made, in compliance
with the legislation, without
significantly reducing the safety benefits
envisioned by the proposals. Further, the
FAA believes that the greatest benefit of
an expanded transponder with Mode C
requirement will be realized in the
airspace surrounding airports with the
highest number of passenger
enplanements and aircraft operations.
The airspace surrounding such airports
is typically designated as a TCA or
ARSA. At other airports which do not
meet the current TCA or ARSA
establishment criteria, the FAA believes
a transponder with Mode C requirement
equivalent to that for ARSA's should be
considered where the annual enplaned
passenger count is sufficiently high.

In consideration of the foregoing
comments, the FAA is limiting the
transponder with Mode C requirement
around TCA primary airports to that
airspace within a 30-mile radius. With
this action, the FAA is effectively
adopting requirements for transponders
with Mode C essentially the same as
those proposed in Notice 87-7. While
this airspace extends from the surface
upward and will not have any “cut
outs,” provisions are being made for
operations by nonequipped aircraft as
discussed later in this document.
Further, the issues of TCA/ARSA
design, VFR transition routes through
designated TCA's and equipment
requirements on such routes, and other
issues dealing with classification of
TCA's will be addressed in the
disposition of the non-Mode C proposals
in Notice 87-7.

In regard to the airspace around
ARSA primary airports, the transponder
with Mode C requirement is being
limited to the airspace within the lateral
limits of an ARSA (normally a 10-mile
radius). Additionally the airspace below
an ARSA (normally beneath 1,200 feet
AGL)is being effectively “cut out" to
accommodate operations by
nonequipped aircraft.

For airports not designated as a TCA
or ARSA primary airport but where
terminal radar approach control service
is provided, the transponder with Mode
C requirement is being limited to that
airspace within 10 miles of such an
airport. Similar to the requirement at
ARSA locations, the airspace below

1,200 feet AGL outside of the airport
traffic area (ATA) is also being
excluded from the requirement in order
to accommodate operations by
nonequipped aircraft. Further, the FAA
will consider such airports as
candidates for imposing the transponder
with Mode C requirement when the
annual enplaned passenger count
exceeds 200,000. The FAA believes that
this number of enplaned passengers per
year is a reasonable threshold for the
level of air carrier activity that would
support a more stringent transponder
with Mode C requirement. However, the
fact that an airport has experienced
such an enplaned passenger count does
not automatically trigger a transponder
with Mode C requirement in the
surrounding airspace. Each candidate
airport will be considered on a case-by-
case basis after a review clearly
indicates that a significant safety benefit
would be realized.

There are several airports that
currently exceed 200,000 annually
enplaned passengers which have not
been designated as, or planned for an
ARSA,; e.g., Billings, MT, Fargo, ND,
Eugene, OR, Sioux Falls, SD, Hilo, HI,
Fairbanks, AK, etc. The FAA has
examined the operations at each of
these locations and has determined that
a transponder with Mode C requirement
should be established at Billings, MT,
and Fargo, ND. Both of these airports
have experienced a significantly high
number of passenger enplanements, and
both typically generate over 50,000
instrument operations per year.

Most of the other airports that-
experience over 200,000 annual
passenger enplanements are located
within a terminal radar service area
(TRSA), have unique geographical
limitations, relatively high number of
instrument operations, complex traffic
mixes, or extensive pilot training in
proximity to the ATA. These factors will
be considered in decisions to extend the
transponder with Mode C requirement
to airports that exceed 200,000
passenger enplanements.

TRSA'’s have been designated at most
of the other non-TCA, non-ARSA
locations where airport passenger
enplanements exceed 200,000 per year.
Aircraft operating in TRSA's are
provided with air traffic control
separation service. The provision of this
service is mandatory on the part of ATC
but voluntary on the part of pilots.
Participation in ther air traffic control
service is mandatory for pilots of
aircraft operating in the ATA to or from
the airport for which the ATA is
designated, or those simply transiting
the ATA. An:ATA is in effect at all

. nonequipped aircraft at these airports is

airports with an operating air traffic
control tower.

Also, controlled airpsace has been
established to the surface in the vicinity
of each of these airports in the form of
transition areas or control zones, or
both. As a result, there is an existing
requirement, under § 91.24(c), that
transponder and Mode C equipment
installed on an aircraft must be operated
while in controlled airspace in the
vicinity of these airports (“transponder-
on" rule). In effect, a transponder with
Mode C operating requirement already
exists at these airports for all aircraft
that are now or will in the future be
equipped with such equipment. The
FAA has determined that this
requirement, in connection with other
air traffic operating requirements at
airports with terminal radar approach
control service, provides the desired
level of safety at this time. The FAA
further considers this requirement to
meet the mandate of Pub. L. 100-223 for
a transponder with Mode C requirement
in terminal airspace where radar service
is provided. The exception for

consistent with the legislation's
provisions for access by nonequipped
aircraft where such access will not
interfere with the traffic flow.

In general, then, the rule adopted will
require a transponder with Mode C in
the terminal airspace of airports with
terminal radar approach control service
as follows: (1) In TCA and ARSA
airspace; (2) from the surface to 10,000
feet MSL within 30 miles of a TCA
primary airport, with certain exceptions
for aircraft which were not originally
certificated with an engine-driven
electrical system or which have not
subsequently been certified with such a
system installed, balloons, and gliders:
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(3) in the airspace above an ARSA to
10,000 feet MSL; and (4) within 10 miles
of additional high-passenger-traffic
airports identified in Appendix D of Part
91. Moreover, in controlled airspace in
the vicinity of other airports, pilots of all
aircraft equipped with Mode A or Mode
C transponders must operate that
equipment, but no additional equipment
requirement is imposed on operators of
nonequipped aircraft.

Currently, the FAA provides for the
exception of nonequipped aircraft from
the transponder with Mode C :
requirements on a case-by-case basis by
granting ATC authorizations under
§ 91.24(d). This provision has w.o?ked
well in the past, and some provision 0
this nature is necessary for efficient
control of air traffic in a transponder :
with Mode C environment. It is essentia
that the agency have the ability to
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suspend or authorize exceptions from
rules where necessary for safety or
otherwise beneficial to ATC. For
example, a controller must be
empowered to direct a pilot to turn off a
malfunctioning transponder or Mode C
unit, or to direct a nonequipped aircraft
through a regulated area if that is the
safest route.

Accordingly, the FAA will assume
that case-by-case ATC authorizations
continue to be permitted under the terms
of the recent legislation as a necessary
concomitant of a general transponder
with Mode C program. ATC
euthorizations will contain any
conditions that may be necessary to
provide a level of safety equivalent to
operation by an aircraft equipped with
transponder with Mode C.

It should be recognized that ATC will
not be able to grant authorization in all
cases requested. However, a person
who has been denied an authorization
to deviate from the requirement, and
who believes that the requested
authorization would have no adverse
impact on safety or ATC services, may
request an administrative review of the
denial by the Air Traffic Division
Manager for the FAA region in which
the ATC facility is located. In addition,
Part 11 of the FAR provides procedures
for the filing of a petition for exemption
from the regulations, where an
exemption is warranted and would be a
more appropriated form of relief.
Further, prior to the July 1, 1989,
compliance date, the FAA will consider
the impact of the required equipment in
this final rule on aircraft not landing or
taking off at TCA primary airports.
Additionally, the FAA will look at
providing access to outlying general
aviation airports for those aircraft
without the required equipment. The
FAA will take such action only to the
extent that it would be consistent with
Naintaining adequate safety within the
1CA and the airspace surrounding the
TCA primary airport.

Agricultural Aircraft Operations

An aviation organization, supported
¥ other commenters, suggested that
égricultural aircraft operations be
excluded from the proposed transponder
"“quirements. The organization stated
that flight safety would be jeopardized if
gricultural aircraft (AG) pilots were
mpelled to adjust transponder settings
nd make radio contact during an
Pplication operation. Further, the
"Banization stated AG's regularly work

Peated landings and takeoffs cause

ust and dirt to affect delicate electronic
Vionics,

AG's are already required to be
equipped with radio, navigational, and
transponder capabilities in TCA's and
are required to be equipped with two-
way radios in ARSA's. The proposals in
Notice Nos 87-7 and 88-2 did not
address these issues with regard to
fixed-wing aircraft. Further, AG's have
historically obtained authorizations
from ATC to operate without required
equipment when necessary. The final
rules being adopted does not alter those
provisions for obtaining authorizations.

Aircraft Without Electrical Systems

Many commenters stated that it is not
practical to install a transponder with
Mode C on balloons and gliders and,
therefore, such aircraft should be
excluded from the proposed
requirements. Several commenters
stated that there has never been any
indication that these types of aircraft
have been hazardous to other aircraft
operations in the area surrounding
airports with terminal radar approach
control service. Many commenters
suggested that the FAA should exclude
aircraft without electrical systems from
any new transponder with Mode C
requirement.

Currently, a transponder with Mode C
is required on all aircraft (except
gliders) operating above 12,500 feet
mean sea level (MSL) in the U.S., except
Hawaii and Alaska, transponders are
required above 18,000 feet MSL in
Alaska. Additionally, in a TCA, aircraft
operations, including gliders and
balloons, may only be conducted with a
transponder with Mode C.

The fact that an aircraft is a glider or
balloon does not diminish the safety
benefits and increased efficiency of
ATC control and pilot operations which
the FAA is trying to achieve. However,
there is no question that the proposed
requirement, if adopted without
modification, would have had an impact
on operations conducted by aircraft
which were not originally certificated
with an engine-driven electrical system
or which have not subsequently been
certified with such a system installed,
balloons, and gliders. Were there no
contemplated provisions for exception
or regulatory relief, some of these
operators would be eliminated from
certain airspace unless a transponder
with Mode C were to be installed. The
FAA has information that a portable,
battery-operated transponder with
Mode C is on the market. However, the
unit apparently would require an
antenna installation on some aircraft,
raising certification questions, and its

use is time-limited by the battery charge.

The unit can function for approximately
4 hours between charges and can be

purchased and installed for
approximately $2,000. For these reasons
the unit may well enable some operators
to continue operating in the regulated
airspace, but the unit does not appear to
represent a universal solution to the
issue. The FAA has reconsidered the
need to impose all of the new
transponders with Mode C requirements
on such owners as proposed in Notice
88-2.

In regard to aircraft which were not
originally certificated with an engine-
driven electrical system or which have
not subsequently been certified with
such a system installed, balloons, and
gliders, the final rule being adopted
herein excludes or excepts such aircraft
from the transponder with Mode C
requirement when operating beneath the
floors of a PCA (below 18,000 feet MSL)
provided such operation is not
conducted: (1) In any ARSA or TCA; (2)
above the altitude of a TCA ceiling at
and below 10,000 feet MSL within a 30-
mile radius of a TCA primary airport;
and (3) above an ARSA at and below
10,000 feet MSL within the lateral
dimensions of that ARSA. Additionally,
the FAA is extending compliance dates
to facilitate the acquisition and
installation of required equipment for
those operators that plan to conduct
flight in areas where a transponder with
Mode C will be required. July 1, 1989, is
the compliance date for operations
within 30 miles of a TCA primary
airport, and at and above 10,000 feet
MSL; the compliance date for the
remaining requirements is December 30,
1990.

The FAA believes that excluding
aircraft which were not originally
certificated with an engine-driven
electrical system or which have not
subsequently been certified with such a
system installed, balloons, and gliders
from a universal requirement for the
transponder with Mode C requirement
will not have a detrimental effect on the
safety of other operations. For example,
the small numbers of operations
conducted by these types of aircraft that
could interfere with traffic flows do not
warrant requiring such equipment;
balloons are conspicuously visible in
VER flight environments; other aircraft
without an electrical system normally
do not operate above 10,000 feet MSL;
and in most cases, ATC and transient
pilots have notice of the locations of
glider operations.

Equipment Cost

Many commenters objected to the
proposed transponder requirements
stating that the acquisition and
installation expense of transponders
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and encoders is prohibitive. Others
commented that such expenditure would
have to be repeated because Mode S
transponders are required after January
1, 1892.

Under Amendment No. 91-198 (52 FR
3380, February 3, 1987) all transponders
installed after January 1, 1992, must
meet the technical standard order for
the Mode S transponder. However, that
amendment permits transponders
installed prior to January 1, 1992, to be
used indefinitely until replaced.
Therefore, there is no requirement that a
transponder with Mode C be upgraded
to Mode S after January 1, 1992, until
such time as the transponder must be
replaced.

A basic transponder costs
approximately $1,050 and upgrading that
transponder with Mode C equipment
would cost an additional $850. The cost
for a Mode S transponder with Mode C
is estimated to be $2,900 or about $1,000
more than a comparable basic
transponder with Mode C.

The congressional mandate to require
the use of transponder with Mode C in
additional airspace was not conditioned
on the economic impact of the
requirement, and the FAA
acknowledges that some operators will
experience the cost of installing the
required equipment. The cost impact of
the required equipment is discussed in
more detail below in the summary of the
Regulatory Evaluation.

ATC Operations

Numerous commenters were
concerned that the transponder with
Mode C requirement would have an
adverse effect on the air traffic system.
These commenters predict the creation
of a radio frequency congestion problem
as well as an inability of the ATC
automation system to handle an
increased number of transponder
replies. One commenter stated that each
vear during the EAA Fly-In at Oshkosh,
WI, when thousands of operations occur
within a period of a few days, ATC
directs pilots of participating aircraft to
turn off their transponders while
operating in the Oshkosh area. Other
commenters suggested that the FAA
should assure the ability of the ATC
system to both cope with and then
effectively use the additional
information before any new transponder
requirement is levied.

Numerous glider and balloon
enthusiasts commented that it is
unrealistic for ATC to expect them to
follow ATC directions because of the
aircraft's inability to maintain the type
of directional control that is expected in
an ATC environment. Other commenters
suggested that, since ATC does not have

the capability to control all aircraft
within the terminal airspace associated
with the more than 250 airports
proposed for a transponder with Mode C
requirement, it should not try to assert
such contrel. |

The FAA does not seek to control all
aircraft operating outside a TCA, ARSA,
or ATA, nor does the FAA expect that it
would be necessary to require a balloon
or a glider to follow a specified route (in
areas outside the actual confines of a
TCA or ARSA). Under current rules,
however, both gliders and balloons,
when operating inside a TCA or ARSA,
are expected to comply with the
regulations and ATC clearances and
instructions jusi as all other aircraft are
required to do. Under the proposed
transponder provisions and under the
rules being adopted herein, balloons and
gliders operating outside of a TCA or
ARSA, but in airspace where a
transponder with Mode C is required,
would be required to be equipped with a
transponder and Made C but not to
communicate with ATC.

Under the transponder with Mode C
proposals of Notices 87-7 and 88-2, no
corresponding two-way radio
communications requirements were
proposed. Further, the rule being
adopted does not impose any new
communications requirement; nor
should any appreciable workload
increase be placed on ATC. Operators
of aircraft with the required transponder
with Mode C can continue on their route
of flight without any new ATC
involvement or communications
requirement.

The FAA does expect, however, that
occasionally requests will be made by
pilots to continue flight without the
preper equipment when an equipment
failure occurs in flight. However, it is
expected that such occurrences would
be minimal considering the reliability of
such equipment. Regarding planned
flight without the required equipment,
such flight would have to be approved in
advance as is currently required in
areas where such equipment is required.
Requests for such flight are normally
made via telephone communications
prior to the flight's departure.
Additionally, FAA expects a reduction
in radio frequency usage because fewer
traffic and safety advisories would be
required in the environment with the
vast majority of aircraft equipped with a
transponder with Mode C. While the
FAA does foresee a slight increase, at
least initially, in two-way radio requests
from aircraft to operate without the
required transponder equipment, the
FAA is confident that it is prepared to
handle such requests during the
transition period. Based on the

voluntary transponder equipage trends
and the amount of time in which the
FAA is allowing aircraft operators to
acquire and install the proper
transponder equipment, the FAA is
confident that the number of such
requests will be minimal and
manageable.

The FAA recognizes that there will be
rare circumstances, such as the annual
Oshkosh, W1, Fly-In, when ATC may
request the pilot of an aircraft operating
under VFR to turn off the transponder.
However, such a request would be in the
interest of segregating IFR operations
from VFR operations under unusually
heavy VFR operations where a large
and concentrated number of aircraft are
operating in & small segment of airspace,
such as is the case in the annual
Oshkosh, WI, Fly-In. The FAA does not
envision such situations to occur in the
vicinity of areas in which a transponder
with Mode C is now required under this
rule.

Some commenters stated that high
performance aircraft are not allowed
below the TCA: therefore, there should

- be no conflict with smailer aircraft in

that airspace. Additionally, the
commenters stated that there has never
been a midair collision in the areas
under TCA's.

Notwithstanding the absence of past
midair collisions in the airspace beneath
a TCA, it is a benefit to ATC to have as
many aircraft as possible equipped with
a transponder with Mode C when
operating beneath a TCA. The general
use of transponder with Mode C in this
environment makes controllers aware of
more unknown and non-controlled
aircraft. This, in turn, facilitates a more
positive decisionmaking process in
regard to those aircraft being controlled.
As stated earlier, however, gliders,
balloons, and aireraft without electrical
systems are being excluded from the
transponder with Mode C requirement
beneath the floors of TCA's and
ARSA's.

Some commenters, including an
aviation organization, suggested that the
proposed transponder requirement
would be unnecessary if ATC were to
follow its own directives by keeping
high-performance aircraft at higher
altitudes until descent is necessary for
landing. These procedures, the
commenters stated, would help maintain
separation between controlled and non-
controlled traffic and would also_reduce
noise on the ground from these aircraft
as well as conserve aviation fuel.

Under the current requirements of
Part 91, only large turbine-powered
aircraft are required to operate at or
above the floors of a TCA and only
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when conducting operations to or from a
TCA primary airport, e.g., Seattle-
Tacoma International Airport. This
requirement does not apply to similar
aircraft in a TCA that operate to or from
other airports beneath the designated
floors of a TCA, e.g., Boeing Field. The
FAA agrees that the “Keep 'em High
Program” is an effective method for
segregating high-performance aircraft
from other traffic. However, such
procedures alone cannot assure
controllers that certain received radar
information on unknown or non-
conirolled traffic represents aircraft that
are below the traffic being controlled by
ATC. As mentioned earlier, these
unknown aircraft appear on radar

scopes as targets that are hazardously
close to controlled aircraft. On the other
hand, a non-controlled, nonequipped
aircraft may actually intrude into a TCA
dangerously close to controlled aircraft
and the controller, well within the realm
of expectation, may conclude that the
intruder is below or above the TCA and
lake no action.

Another commenter objecting to the
proposed transponder requirement was
of the opinion that the FAA should
provide some form of ATC service to all
aircraft that would be required to be
equipped with the proposed transponder
equipment. An aviation organization

ical

slated that it believes that the FAA's

philosophy associated with controller

duty priorities renders the ATC system

inadequate in assuring the protection of

IFR ai'[craﬂ from collision with unknown

aircratt,

Preventing collisions by the

application of aircraft separation and

the issuance of safety alerts are a

controller's first priority. This is true

regardless if one of the aircraft is

operating under VFR and is unknown to

the controller. However, when

Potentially conflicting aircraft are
fquipped with transponders with

dulomatic altitude reporting equipment,

il enables controllers to relay decisive
istructions associated with these

Procedures. Additionally, traffic

dvnspry service is now provided by

\TC in an ARSA and within 20 miles of
1 ARSA primary airport on a

nandatory basis, and, elsewhere, on a

' urkload—permitting basis.

ffect on Automated ATC Systems

An aviation organization stated that it
*pects that some ATC facilities,
"ecause of radar target capacity
Problems, will be forced to reduce the
ize of the area being processed to
Fg?mmodate the expected increase in
écar targets. The same organization
4 m"len_led that existing ATC terminal
fulomation systems can only handle

approximately 230 radar targets before
the data displayed begins to flicker and
become unusable. Some commenters
suggested that the ATC system is
already overloaded.

The most advanced terminal
automation system in use today by the
FAA has a capacity of 300 tracked
targe!s for each radar sensor. Several
TCA airports use 2 radar sensors which
equates to a 600-target capacity. Using
the Los Angeles, CA, terminal area as
representative of a "worst case™
situation {because of the number of
aircraft based in that area and excellent
VFR flying conditions), during the
busiest hour of traffic for the month of
August 1987, 284 aircraft with
transponders were detected by the 2 Los
Angeles radar sensors. This number
includes all targets with transponders
within the 55-mile-radius radar
processing areas of the 2 sensors. Again,
using the “worst case” situation of a
2.5:1 ratio of transponder targets to non-
transponder targets, the number 284
would be increased to 397 total targets.
(The 2.5:1 ratio is based on the 1985
statistics of the numbers of aircraft in
the State of California versus the
number of aircraft without
transponders.) While an actual ratio for
aircraft based in the Los Angeles area is
not available to the FAA at this time,
the FAA is confident, based on
experience, that the 2.5:1 ratio would
increase if limited to the aircraft within
a 55-mile radius of Los Angeles. Further,
based on the comments that a large
number of aircraft without electrical
systems would be affected by the
proposed rules, this ratio will increase
because of the provisions and
exclusions being adopted herein for
such aircraft, With this increased ratio,
the number 397 would be significantly
smaller. Even in the “worst case”
scenario, the 397 total targets can be
handled by the ATC automation
systems. While it may be desirable for
some locations to retain a 55-mile radius
radar processing area, ATC terminal
automation sysiems have a feature that
can be used to selectively inhibit
processing of radar data received from
aircraft operating in segments of that
area. For example, the number 397 can
be reduced significantly by using a
customized and reduced radar
processing area. In doing so, radar
tracking slots outside the customized
radar processing area that would
otherwise be used could be made
available for radar targets inside the
customized radar processing area. This
feature may be activated in terminal
autemation systems with more than one
radar sensor or with radar systems

whose coverage overlaps that of an
adjacent ATC facility.

The FAA does, however, have
terminal automated ATC systems with
only one radar sensor. Further, it is
extremely difficult to predict accurately
when any such systsem would reach its
critical capacity of 70% of available
computer capacity. Accordingly, the
FAA has addressed these factors in its
accelerated facilities enhancement
program. This program is designed to
provide hardware/software automation
system enhancements to satisfy the
transponder with Mode C requirements
of this rule until current terminal
systems are replaced.

Two aviation organizations were of
the opinion that additional significant
safety gains could be achieved by
upgrading the terminal automation
systems to provide controllers with
computer-generated alerts to developing
collision threats between any controlled
aircraft equipped with altitude reporting
transponders and non-controlled aircraft
similarly equipped. One of these
organizations stated that the enhanced
conflict alert feature should be installed
in the en route automation systems as
soon as possible. Additionally, this
organization stated that prior to the
installation of the Advanced
Automation Systems for approach
control facilities, the FAA should also
upgrade existing terminal automation
systems with the enhanced conflict alert
feature even if additional hardware has
to be procured for this purpose.

On june 20, 1986, the FAA's Fort
Worth Air Route Traffic Coantrel Center
began testing a computer software
program designed to provide alerts to
controllers concerning non-controlled
aircrafl that represent potential conflict
to a controlled aircraft. This program
will be included in all other ATC en
route facilities by the fall of 1988.
Additionally, the FAA's accelerated
facilities enhancement program
addressed above will also provide the
software capacity and enhancements for
similar features in existing terminal
automation systems.

See und Avoid

Numerous commenters were
concerned that pilots would become
even more reliant on ATC to detect and
avoid other traffic. Some of these
commenters stated that the requirement
to see and avoid other aircraft is a pilot
responsibility and that as an alternative
to the transponder requirement, see-and-
avoid responsibilities should be
reemphasized to pilots. An aviation
organization claimed that FAA's
statement that "the Mode C requirement
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has no safety benefit unless one or both
are air traffic controlled” implies that
the resulting level of control provided by
ATC as a result of this proposal will
mislead VFR pilots into a false sense of
security with respect to ATC separation
services.

The FAA disagrees with the allegation
that pilots flying in either a VFR or IFR
-environment would have less incentive
to avoid potentially hazardous
situations. Rather, the FAA is confident
that pilots understand that regardless of
whether an aircraft is non-controlled,
operating under IFR, or operating under
VFR and subject to ATC services, each
pilot is responsible to see and avoid
other aircraft. This principle is
persistently emphasized through FAA-
initiated programs designed to remind
pilots of their roles in preventing midair
collisions. Such programs include pilot
certification training, flight safety
publications, accident prevention
seminars, pilot biennual reviews,
raincheck programs, etc. Even though
there is no regulatory requirement to
attend such programs, the FAA believes
that pilots now attend and would attend
such training programs in order to
obtain the skills necessary for flight in
an ATC environment. Further, as a part
of the implementation process for this
final rule, the FAA intends to issue an
advisory circular that will address the
benefits of and the requirements for
operating with transponders and
automatic altitude reporting equipment.

Promoting Aviation

Several commenters felt that the FAA
should concern itself with the promotion
of aviation, which includes general
aviation, and not what they claimed
would be the elimination of most
general aviation activity. According to
one commenter, the general aviation
industry is already in a prolonged slump
and the proposed transponder
requirement would only make it worse.

Further, some commenters felt that
. transponder requirements would cause
many of the general aviation airports,
flight schools, and aircraft repair shops
within the affected airspace to go out of
business. Some commenters were of the
opinion that non-transponder aircraft
would have to relocate.

While FAA does have a responsibility
to encourage and foster the development
of civil aeronautics and air commerce, it
has a higher responsibility to provide
the safest aviation system that is
reasonably possible. The FAA believes
that its responsibility to promote safety
is met by the provisions being adopted
under this rule. The equipment
requirements of this rule allow for an
orderly transition and make provision

for those operators temporarily
incapable of meeting the rule's
requirements. Additionally, as
mentioned earlier, this rule does not
alter existing provisions for
nonequipped alrcraft whereby the
operator may receive an authorization
to conduct operations without the
required equipment.

Collision Avoidance Systems

An aviation organization stated that
the recent TCAS test would have been
more effective and realistic had more
aircraft been equipped with a
transponder with Mode C.

While it might be true that a TCAS
test conducted in areas where all
aircraft are equipped with transponders
with Mode C would be more realistic,
the test did confirm that a pilot is more
efficient in detecting and avoiding traffic
when given an adequate advance alert.
Nevertheless, the transponder
requirements imposed by this rule are
primarily intended to improve a
controller's ability to detect aircraft that
present a potential conflict for
controlled aircraft. The FAA also
recognizes the potential benefits
associated with a TCAS equipment
requirement and, as discussed above,
has proposed a TCAS requirement for
certain operators.

Other commenters stated that LORAN
C is excellent for navigation and could
be adapted for use as a collision
avoidance system and that such
adaptation should be developed by the
FAA. Supporting this view, an aviation
organization stated that recently:
developed LORAN C equipment can
provide warning signals to aircraft
operators when they are approaching
specifically programmed airspace such
as TCA's and restricted areas. Another
organization stated that the FAA should
promote an inexpensive, independent,
and on-board proximity warning
indicator that could aid pilots in their
see-and-avoid responsibilities rather
than trying to solve the midair collision
potential problem with TCA’s and new
transponder equipment requirements.

The FAA recognizes the potential
benefits of LORAN C equipment in
regard to navigation. However, the FAA
remains convinced that the transponder
with Mode C provides the best possible
means whereby controllers and pilots
are better able to identify and correlate
unknown aircraft operating in and
around terminal airspace.

An aviation organization pointed out
that approximately 45 percent of the
near midair collisions (NMAC) reported
over the last year have occurred in
controlled airspace. Yet, this
organization stated, the FAA is

proposing to increase the NMAC
exposure risk by increasing the volume
of controlled airspace at those very
locations where NMAC's are most
concentrated—busy terminal areas. This
organization stated that it believes that,
statistically, the probability of a NMAC
would be greater as a result of an
unmanageable increase to the volume of
controlled airspace (up to 100 percent in
some areas).

The fact that NMAC's occur primarily
in terminal airspace has little or nothing
to do with the coincidence that this
airspace is also designated as controlled
airspace. One of the reasons NMAC's
occur predominantly in terminal
airspace is that a large volume of
aircraft tend to concentrate at lower
altitudes, in and around terminal
airspace. Most significantly, the
majority of the aircraft involved in
NMAC's are non-controlled and
unknown to ATC. The FAA envisions
the Mode C requirement will
significantly reduce the number of
NMAC's between controlled and non-

. controlled aircraft operating in the

affected airspace. The transponder with
Mode C requirement, however, does not
increase or affect in any manner the size
of any controlled airspace.

Climb Corridors

An aviation organization, as well as
other individual commenters, suggested
that the FAA should seriously consider
establishing arrival and departure
corridors for primary airports that are
currently in TCA's instead of continuing
to establish and retain TCA's with
existing designs. Numerous commenters
agreed with this position, stating that
the FAA should establish arrival and
departure corridors for air carrier
aircraft that would be similar to climb
corridors now used by military aircraft.
Additionally, they stated that such a
design could provide a variety of
benefits to air carrier aircraft as well as
to pilots who want to avoid air carrier
arrival and departure routes.

A simulation of the climb/descent
corridor concept was conducted in the
Boston, Massachusetts, area. One TCA
and three corridor configurations were
tested. The simulation revealed that,
while the use of corridors did provide @
degree of safety, these corridors cannot
provide the required airspace to vecton
sequence, and meter effectively the
variety and numbers of aircraft that
demand service at major terminal
airports. Based on this evaluation, it was
concluded that the use of corridors
would result in a substantial loss in
airport and airspace efficiency with 8
corresponding increase in arrival an

depa
more
Task
earlie
the F
and
dime
action
rulen
given
and is
in the
desigy

Imple

Sev
beliey
transj
equip
to hav
aviatis
object
believ
for air

requiry
aircral
the eq

The
1990, i
the FA
should

Base:

BSSUmi)
July 1, 1
Encodes
produce
88sume

AA ha
Emount
béen aff
86-2 to |
Bircrafy,
nconve
Bffected

Quipme

Never
Bdviges
PEgin pu
FQUipme

An ay
he prop

e effec
iiports,
USpace




Federal Register / Vol. 53, No. 119 / Tuesday; June 21, 1988 / Rules and Regulations

23365

departure delays. This concept was

more recently reviewed by the TCA

Task Group and the group confirmed the
earlier findings of the tests. Regardless,
the FAA did not, under Notice Nos. 87-7
and 88-2, propose to change the physical
dimensions of any TCA. Before such an
action is formally proposed in a
rulemaking action, the public will be
given the opportunity to comment on,

and in some cases, participate actively

in the development of an airspace

design or design modification.

Implementation

Several commenters stated that they
believe there are not enough

transponders now available to timely
equip all aircraft that would be required
{0 have them under this rule. An

aviation organization stated that it
objected to the compliance dates as it
believed sufficient time is not allowed
for aircraft owners to acquire and install
required equipment or relocate the
aircraft outside of the airspace where

th
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with, among other factors, the
availability of the required equipment
given the numbers of aircraft that need
to be equipped. In this regard, the FAA
has reviewed the numbers of affected
aircraft and the present and future
availability of required transponder
equipment.

Using information furnished in the
comments of various user organizations
and others, and FAA's own statistical
information (discussed in more detail
below in the summary of the Regulatory
Evaluation), the FAA has concluded that
approximately 106,000 aircraft will be
required to install all or a part of the
equipment being required in this final
rule. Of these 106,000 aircraft,
approximately 72,000 will require the
installation of the Mode C equipment
only; the remaining aircraft
(approximately 34,000) will require the
installation of a transponder and the
Mode C equipment.

Based on the foregoing, FAA

by July 1, 1989, and half by December 30,
1990. The following analysis of
transponder and altitude encoder
equipment production and installation is
based on information received from the
General Aviation Manufacturing
Association (GAMA) in December 1987.

Current production of altitude
encoders and transponders is estimated
to be 1,800 and 600 per month
respectively. Six months after
publication of a final rule, GAMA
estimated that these monthly production
rates could double or triple. Based on a
July 1, 1988, publication date of a final
rule, and based on the number of
transponders and encoders that are
required, the FAA assumes that by
January 1, 1989, production will have
reached a triple-rate (5,400 encoders and
1,800 transponders per month).

Transponder and Encoder at Triple-Rate
Production

the equipment is required. estimates that there is a need for 106,000 Need by Encoders T"g:?"'
The compliance date of December 30,  encoders and 34,000 transponders.
1990, is mandated by statute. However, Further, the FAA conservatively 7/01/69 53.000 17.000
the FAA agrees that an effective date estimates that haif of this equipment 12/30/90...... 106,000 34,000
should be established that is consistent  will be required to facilitate compliance
I Event Date Encoders | [0S
ent production 12/01/87 thru 6/30/88 12,600 4,200
jFinal rule published 6/30/88
ent production 7/01/88 thru 12/31/88 10,800 3,600
Begi tripie-rate 1701789
Production from 1/01/89 to 07/01/89 32,400 | 10,800
Totals by 7/1/89 55,800 18,600
Production from 7/1/89 to 12/30/80 97,200 | 32,400
Totals by 12/30/90 153,000 | 51,000
Basgd on GAMA's predictions and aviation organization stated that the aircraft is equipped with the required
‘ SlSU;mn;; a ltr}ilple-rah:11 ;:;({;iuction. by proposed transponder equipment transponder equipment.
July 1, 1989, there wo enough requirement is an attempt to improve .
Encoder and transponder equipment safety by separating airspace from Ll CommntRoniode
produced for every aircraft that is airspace when the FAA should be An aviation organization stated that
Bssumed to be affected. Further, the separating aircraft from aircraft. the FAA showed a disregard for the
AA has significantly reduced the The FAA, in this rule, is limiting the airspace users it regulates by an
fmount of airspace that would have application of the transponder and inadeguate public comment period in
veen affected by the proposals in Notice  Mode C requirement to airspace thatis ~ Notice No. 88-2. Many commenters were
210 an amount that nonequipped traversed by a significant number of generally critical of the comment
;eraft, without a significant controlled and non-controlled aircraft. ~ Periods provided by the FAA, and
! ?ontvemgnce_ codd_circqpmayigate Within this airspace, the FAA believes requested extensions.
qm;i:;{space until the required that as many aircraft as possible should The FAA extended the comment
N is acquired and/or installed. o dentifiable with regard to location period by 45 days. This extension was in
dvies\;ertheless, the FAA strongly and altitude. Having such information response to requests from Members of
i 8 au;:'ra'ft ownel:s/ ope?ators to facilitates the reduction of the collision Congress, an aviation association that it
ik rchasing and installing potential between controlled and non- needed extra time in order to circularize
1 Ax': ment immediately. (iut controfedaircraft) - the notice to its members, and others.
*Rhe pr?);‘oa;;(l)régégaMfa;iqnistg;ed thay Additionally, many of these controlled 1 0e FAA i.’i aware: thet m?.?.y gtgnera;
¢ ey snot clearly identify . . ..ooe coipe equipped with TCAS <~ aviation pilots receive notification of -
: § on adjacent airspace, which. &% dischdesd Bachbr fo moat " * proposed rulemaking:only through user
.rp°f‘5- COperations, special-use .. offactive whanh B entiall’ conflicti organizations and, in'these particular
Space activities, and NAVAID's. One § P pethieg cases, noted that an extension of the
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comment periods would not jeopardize
the ability of the agency to reach final
rulemaking action in a timely manner.

Helicopters

A national aviation association stated
that there was no information provided
in the Notice that would indicate that a .
problem exists with helicopters
operating without the proper
transponder equipment. In all cases
today, these aircraft operate under
letters of agreement with the
appropriate ATC facility. This
organization further stated that the
regulatory evaluation is seriously flawed
and failed to assess realistically the
total costs necessary to equip
commercial helicopters. This
organization said that, typically, many
helicopter operators already equip their
aircraft with transponders with Mode C
if their operations routinely use TCA
airspace. Other operators do not equip
their fleets with such equipment simply
because there is no need; e.g., local
flight training or agricultural operations.
Additionally, many smaller helicopters
do not have a place on the instrument
panel for the installation of
transponders and the added weight
poses a penalty in the form of a reduced
useful load.

Helicopters no longer represent a
small percentage of the aircraft
operating in busy terminal areas nor are
they limited by operational capability
with respect to flight within these areas,
which was the rationale applied to their
original exclusion in § 91.24. Their
versatility has brought about a
significant rise in operations in and
around busy metropolitan areas,
particularly those where TCA's and
ARSA's exist. The FAA believes that
helicopters must be treated in the same
manner as any other aircraft. Also, the
congressional mandate referred to all
aircraft, with no provision for a
categorical exclusion of helicopters. The
need for safety, especially since a
significant number of travelers will be
transported from airports in busy
terminal areas (i.e., inter-city transport)
to other areas, argues against the
contention that helicopters should be
viewed as “special applications" type
aircraft.

Charting

An aviation organization stated that
charting of the transponder with Mode C
requirement areas is necessary so that
pilots of aircraft without the required
equipment can readily avoid them as
necessary.

The FAA believes that most aircraft
owners/operators will voluntarily equip
their aircraft with the required

transponders with Mode C rather than
avoid the airspace with the requirement.
With the required equipment on the
aircraft, pilots have more flexibility in
planning their flights than those in
nonequipped aircraft. However, in the
interest of providing assistance to those
nonequipped aircraft to avoid areas
where a transponder with Mode C is
being required, the FAA will ensure that
appropriate charting changes are .
implemented.

Ultralights

Many commenters, including those
who addressed their comments to
Members of Congress, expressed
concern that the proposals would
require transponders with Mode C
equipment on ultralight vehicles.

The FAA, in Notice Nos. 87-7 and 88-
2, did not propose to impose any new
transponder requirement on ultralight
vehicles and the final rule adopted
herein does not impose such a
requirement.

Federalism Determination

The amendment set forth herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. The
regulations set forth in this notice would
be promulgated pursuant to the
authority in the Federal Aviation Act of
1958, as amended (49 U.S.C. 1301, ef
seq.), which has been construed to
preempt state law regulating the same
subject. Therefore, in accordance with
Executive Order 12612, it is determined
that such a regulation does not have
federalism implications warranting the
preparation of a Federalism
Assessment.

Regulatory Evaluation Summary
Benefit-Cost Analysis

The regulatory evaluation prepared
for this final rule examines the cost and
benefit aspects of expanding the
existing transponder with Mode C
requirement. This rule amends Part 91 of
the FAR by requiring an aircraft to be
equipped with a transponder with Mode
C when operating in the vicinity of
certain airports for which terminal radar
approach control service area has been
established, and in other non-terminal
airspace at the above 10,000 feet MSL.

Implementation of this rule will be
accomplished in two phases. Phase I
will require a transponder with Mode C
for most aircraft operations in the
airspace at the above 10,000 MSL, and in
the vicinity of TCA primary airports.

Phase II will require a transponder
with Mode C for most operations in the
vicinity of ARSA primary airports and
other designated airports.

The FAA believes these actions are
necessary in order to reduce the
potential for midair collisions between
controlled or TCAS-equipped aircraft
and non-controlled aircraft. Similar
safety concerns have been expressed by
members of Congress, user associations,
and national safety organizations,

Costs

The FAA estimates the total cost of
compliance expected to accrue from
implementation of this rule to be $140
million (discounted in 1987 dollars),
between 1989 and 1998. This cost of
compliance estimate includes
acquisition and installation of an
electrical system in some aircraft and
maintenance of the required
transponder and Mode C equipment.
The derivation of this cost estimate and
the assumptions on which it is based are
discussed below.

Based on the informed judgment of
FAA personnel and information
contained in the FAA report entitled,
“General Aviation Activity and
Avionics Survey (December 1987)," this
rule is expected primarily to impact
single-engine (piston) airplanes and
some rotorcraft. This evaluation
assumes a worst-case scenario that all
operators of general aviation aircraft
without a transponder with Mode C will
acquire such equipment, excluding most
aircraft without electrical systems.
Virtually all operators of aircraft
constructed without the capability for an
electrical system are not expected to be
significantly impacted by this rule
because of the airspace exclusions being
adopted in this rule. In addition, other
types of general aviaticn fixed-wing
airplanes, which include twin-engine
(piston), turbojets, and turboprops will
not be impacted by this rule because
virtually all of them are already
equipped with a transponder with Mode
C, based on the subject report.

Based on equipment cost data
obtained from industry sources 'for
transponder and altitude encoding
equipment that is likely to be installed
on the number of impacted reciprocating
single-engine airplanes and rotprcraft.
the FAA estimates that these alrc}*afl
operators will likely incur a one-time
acquisition and installation cost ranging
between $900 and $2,000, depending on
whether or not they have a transponder
or transponder with Mode C.

According to the above avionics
survey report, there are an estimated |
39,361 single-engine aircraft that are n0
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equipped with a transponder. Of these
sircraft, the FAA estimates that 19,681
and 19,680 will be impacted in
implementation, respectively, in Phases
{and I of this rule. The cost of
compliance for these operators can be
determined by multiplying the'number of
aircraft without any transponder in
phases I'and I by $2,000. This
computation amounts to an estimated
336 million (discounted) in Phase I and
433 million (discounted) in Phase II, in
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1987 dollars.

The above avionics report also
revealed there are an estimated 64,657
aircraft currently being operated with a
transponder having no Mode C
capability. These aircraft will likely be
impacted by this rule. Among these
aircraft, approximately 32,329 will be
impacted in Phase I and 32,328 in Phase
Il. The estimated cost of compliance for
these aircraft operators can be
determined by multiplying these

umbers of aircraft by $900. This
icomputation amounts to an estimated

6 million (discounted) in Phase I and
524 million (discounted) in Phase I, in
1987 dollars.

This rule will impose an additional

ost component for transponder
maintenance. The cost estimate for
maintenance can be determined by
multiplying the undiscounted costs in
Phase | ($69 million) and Phase II ($68

nillion) for aircraft with a transponder
ithout Mode C and aircraft with no
ransponders by 5 percent, which

amounts to $3.4 million biennually in
cach phase (transponder maintenance is

fequired biennually under § 91.172, ATC

ransponder tests and inspection). After
tiscounting $6.8 million, biennually,

bver a 10-year period this computation

fesulls in an estimated maintenace costs
0f $10 million (discounted) in Phase I

and $8 million (discounted) in Phase II,

1887 dollars.

Some of those aircraft operators

ithout transponders are expected to

cur additional costs to acquire and
istall an electrical system. Based

irgely on cost information received in
12 comments to Notice 88-2, the

“verage number of general aviation
tircraft without an electrical system is

cating gestimated to be 27,000, Some comments

aft,
aft
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ndicated an average cost estimate of
000 to acquire and install such a
vstem. For reasons explained earlier, it
® estimated that only 1,000 of these
fircraft will be impacted by this rule. An
shmatedlsoo of these aireraft will be
: Pacted in each of the two phases.
. erefore, multiplying the figures of 500
yS4000 results in estimated cost of

S million (discounted) in Phase I and

$1.6 million (discounted) in Phase II, in
1987 dollars.

The total cost of compliance amounts
to an estimated $140 million (discounted,
in 1987 dollars), between 1989 and 1998.
Phase I is expected to account for an
estimated $74 million (or 53 percent) of
this cost estimate, while Phase Il
captures the remainder.

Benefits

This rule is expected to generate
potential benefits primarily in the form
of enhanced safety to the aviation
community and flying public. Such
safety, for instance, will take the form of
reduced likelihood of midair collisions.

This rule will require a transponder
with Mode C for most aircraft:
operations within 30 nautical miles of
any designated TCA primary airport and
generally within 10 nautical miles of an
ARSA or other high-passenger-traffic
airport designated in this rule. The FAA
believes that the adoption of this
expanded transponder with Mode C
requirement will immediately help to
reduce the potential for midair
collisions. For example, the continuous
display of altitude information on ATC
radar scopes assists controllers in
separating aircraft. It provides the
requisite information to the ATC
computer to provide a controller with an
alert in the event of a potential conflict
between controlled aircraft. The FAA
plans to expand this alert feature to
provide a similar alert in situations
involving potential conflicts between
controlled and non-controlled aircraft.
Additionally, an environment within
which nearly all aircraft are equipped
with a transponder with Mode C is
essential to allow TCAS-equipped
aircraft to function as intended to avert
potential midair collisions with other
aircraft. :

It is difficult to determine the
prospective reduction in casualty loss
that this rule will provide. Some insight
can be gained by examining the
historical record of accidents. An
examination of the National
Transportation Safety Board (NTSB)
data base revealed that over 50 midair
collisions have occurred in the U.S. over
the past 5 to 10 years, including two
within TCA's (San Diego, California in
1978 and Cerritos, California in 1986)
that involved air carriers. For air
carriers, this equates to a rate of two ~
fatal midair collisions every 10 years.
For the purpose of analysis, the FAA
has used 2 minimum statistical value of
each fatality prevented of $1 million. For
midair collisions involving air carriers,
the annual loss is estimated at $28
million (or $172 million discounted over
10 years). For midair-collisions involving

commuters or air taxis (Part 135
operations), the annual loss is estimated
at $16 million (or $98 million discounted
over 10 years). In addition, for general
aviation aircraft the annual loss is
estimated at $19 million (or $117 million
discounted over 10 years). The FAA
does not know with certainty to what
extent this rule will help to reduce the
probability of future midair collisions.
This assessment is based on the fact
that midair collisions are random
events. Such events cannot be predicted
with a reliable degree of certainty based
on past events. For this reason, it is
difficult to predict the frequency and
magnitude of casualty losses associated
with future midair collisions.
Nonetheless, for the purpose of this
evaluation, the midair collision data
obtained from the NTSB will serve as
the FAA's best indication of potential
magnitude and frequency of future
midair collisions in the U.S. over the
next 10 years, with one exception.
Unlike general aviation aircraft, midair
collisions involving air carriers are not
only random but they are rare. Thus, it
is not prudent to assume that the
likelihood of an equal number of fatal
midair collisions will take place over the
next 10 years. For this reason, a Poisson
distribution has been used to estimate
the probability of experiencing two or
more random midair collisions over the
next 10 years. The Poisson distribution
indicates there is a 60 percent
probability of such midair collisions
occurring over the next 10 years.
Multiplying this probability by the cost
of two potential midair collisions ($256
million), results in an expected value of
potential benefits of $154 million.
Discounted over the next 10 years
results in potential benefits of $95
million. This estimate, along with those
for commuters and general aviation
aircraft, amounts to a total potential
benefits estimate of $310 million
(discounted in 1987 dollars).

The FAA believes there is a high
likelihood that a number of these
potential fatal midair collisions can be
avoided over the next 10 years, although
this may not be attributed solely to this
rule. In fact, there is a greater tendency -
for such accidents to occur over the next
5 years (1989-1993) than thereafter
because of the numerous aviation safety
measures that have been addpted by the
FAA in the past and those presently
proposed with full effectiveness
expected by 1993. For example, FAA
Notice 87-8 (TCAS) is expected to
reduce significantly the likélihood of
midair collisions as early as next year
and thereafter:
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Conclusions

While the cost of compliance estimate
of $140 million (discounted) associated
with this rule involves some uncertainty,
the estimate of potential benefits of $310
million (discounted) contains more
uncertainty. Most of this uncertainty is
due to the belief that some of this rule's
effectiveness in the future will be
attributed to the combined benefits from
the TCAS proposal and transponder
with Mode C equipment. Not knowing
what increased benefit the TCAS
proposal will have on this rule's
effectiveness affects the extent to which
the benefits figure of $310 million can be
confidently attributed to this rule. Le.,
the benefits of this final rule and the
TCAS proposal are inextricably linked
and cannot be determined separately at
this time. Nonetheless, the FAA firmly
believes this final rule, standing alone, is
cost-beneficial.

The Regulatory Evaluation that has
been placed in the costs and benefits
that are expected to accrue from the
implementation of this rule.

International Trade Impact Assessment

This rule will have no effect on the
sale of foreign aviation products or
services in the United States, nor will it
affect the sale of United States products
or services in foreign countries. This is
because the rule being adopted herein
will only impact operators of aircraft not
equipped with a transponder with Mode
C. Virtually all foreign aircraft are
believed to be equipped with a
transponder with Mode C.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily and disproportionately
burdened by government regulations.
The RFA requires agencies to review
rules which may have “a significant cost
impact on a substantial number of small
entities." The small entities that could
be potentially affected by the
implementation of this rule are primarily
air taxi operators, fixed based
operators, and small airports.

The Initial Regulatory Flexibility
Analysis published in the Notice 87-7
indicated that the then proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This initial analysis indicated
that the proposals would not affect the
operations or impose any costs on the
individual flight schools and flying clubs
because their student training activities
would not be impacted. However,
several types of small business were not
addressed in the initial analysis. These

included aerial advertising, aerial
agriculture and pest control, and fixed
base operators that offer services and
goods. Those businesses in aerial
agriculture or in aerial advertising will
not incur a significant impact since the
required transponder with Mode C
equipment is relatively inexpensive.
Fixed base operators may be impacted
significantly since some of the aircraft
based at some airports may choose to
move. This may also affect some small
airports, though it is less likely to occur
under this rule because of its more
restrictive nature due to the imposition
of a transponder with Mode C
requirement at ARSA and other
designated airport locations.
Nevertheless, from a conservative
standpoint, the FAA will consider the
potential cost impacts on fixed based
operators and small airports. However,
since the annualized cost for a Mode C
transponder is only about $300 over a
10-year period, Part 135 operators would
not be impacted significantly.
Accordingly, the FAA believes that the

comments did indicate that there would .

be a significant economic impact on a
substantial number of small entities.
Therefore, the following final regulatory
flexibility analysis is presented in
compliance with section 604(a) of the
Regulatory Flexibility Act.

Public Comments in Response to the
Initial Regulatory Flexibility Analysis

There were numerous comments
related to the initial regulatory
flexibility determination contained in
Notice 87-7. The vast majority of those
comments indicated that the proposal
would cause undue hardships on small
businesses.

There were many comments from
private airports, state aviation
organizations, and private trade
associations which indicated there
would be significant economic impact to
private and public airports as well as
fixed base operators operating at those
airports. For example, one private
airport operator estimated that he would
lose up to 50 percent of the aviation
activity at his airport. Many businesses
engaged in aerial agriculture and pest
control and in aerial advertising
indicated that the proposed rules would
have significant economic impact.

Description of Significant Alternatives

Alternative One—Delay Implementation
for a Longer Period

This alternative would enable the
supply of avionics to be in better
balance with demand and, therefore, the
cost should be less. In addition it will
allow the operator to equip at the most

propitious time as well as to optionally
equip with Mode S.

The FAA believes there is merit in
this alternative. However, the safety
need is such that at a time certain for
compliance should be established and
the FAA has selected two phases for
implementation. The first phase requires
a transponder with Mode C transponder
on most aircraft operating within 30
nautical miles of a TCA by July 1, 1989.
The second phase requires a
transponder with Mode C on most
aircraft operating in the vicinity of an
ARSA and other designated airports by
December 1, 1990 (approximately one
and a half years after phase I),

Alternative Two—Have Different
Standards for Small Businesses

This alternative would save the small
firm the compliance cost of this rule, The
FAA has rejected this approach because
it is contrary to the statute, inequitable
to the individual owner operator, and
safety would be derogated.

Alternative Three—Design the Airspace
to Minimized Impact

This alternative would exclude more
airspace within the affected areas from
the transponder with Mode C
requirement, saving the user the cost of
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the avionics. The FAA has rejected this
because it is contrary to the statute and
falls short of the projected safety
benefits provided in the rule being
adopted.

The Rule

For the reasons stated above, the FAA
is substantially adopting the Mode C
proposal contained in Notice 87-7 with
certain exclusions, and modifying the
transponder with Mode C proposals
contained in Notice 88-2. The following
is a discussion of the regulatory changes
contained in this final rule:

Transponder with Mode C Requirement
Vicinity of TCA's

Effective July 1, 1989, all aircraft are
required to have a transponder wnh'
Mode C when operating within 30 miles
of any designated TCA primary airport
from the surface to the 10,000 feet MSL.
Aircraft which were not origiqally
certificated with an engine-driven
electrical system or which have not
subsequently been certified with such &
system installed, balloons, and gliders
are excluded from this requirement
when conducting operations below the
altitude of the ceiling of a TCA or 10,00
feet MSL, whichever is lower, and
outside any airspace in whicha
transponder with Mode C is otherwise
required. This requirement would also
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apply on the effective date of any future
designated TCA primary airport. TCA
primary airports are designated by
rulemaking actions associated with the
establishment or modification of a TCA.
Limited deviation from this requirement
may be permitted on a case-by-case
basis by authorization under existing
regulations.

Vicinity of ARSA's

Effective December 30, 1990, all
aircraft operating in an ARSA and in all
airspace above an ARSA beginning at
the ceiling of that ARSA and extending
upward to 10,000 feet MSL within the
lateral confines of that ARSA must be
equipped with an operable transponder
with Mode C. The requirement would
also apply on the effective date of any

quture designated ARSA. Aircraft

operating in the airspace beneath an
ARSA are not required to have a
transponder with Mode C. Limited
deviation from this requirement may be
permitted on a case-by-case basis by
authorization under existing regulations.

Vicinity of Other High-Passenger-
Traffic Airports

Effective December 30, 1990, aircraft
operating in the airspace from the
surface to 10,000 feet MSL within a 10-
mile radius of any airport listed in newly
designated Appendix D of Part 91 must
be equipped with an operable
transponder with Mode C except when
operating in the airspace below 1,200
feet AGL outside of the ATA. Currently,
Logan International Airport, Billings,
MT; and Hector International Airport,
Fargo, ND; are the only airports listed.
Aircraft which were not originally
tertificated with an engine-driven
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electrical system or which have not
subsequently been certified with such a
system installed, balloons, and gliders
are excluded from this requirement.
Other aircraft may be granted
authorization to deviate from this
requirement under existing regulations.

Vicinity of Other Airports

At other airports where terminal radar
service is provided, operators are
subject to the existing requirement that
pilots of aircraft with a transponder
with a Mode C must operate that
equipment while in controlled airspace.
The rule adopted does not alter that
requirement.

En Route Airspace

Effective July 1, 1989, aircraft
operating in all airspace of the 48
contiguous States and the District of
Columbia at and above 10,000 feet MSL
must be equipped with an operable
transponder with Mode C except when
operating at and below 2,500 feet AGL.
Aircraft which were not originally
certificated with an engine-driven
electrical system or which have not
subsequently been certified with such a
system installed, balloons, and gliders
are excluded from the transponder
requirement when operating beneath the
floor of a PCA (below 18,000 feet MSL)
provided such operation is not
conducted in any ARSA, TCA, or other
airspace requiring the equipment. The
exclusion of gliders from the en route
airspace requirement continues the
existing provisions for glider operations
up to but not including 18,000 feet MSL.
The similar exclusion for other aircraft
which were not originally certificated
with an engine-driven electrical system

or which have not subsequently been
certified with such a system installed
and balloons permits such operations
between 10,000 feet MSL and 18,000 feet
MSL without a waiver or authorization,
as is currently required. However, the
number of operations by such aircraft at
these altitudes is expected to be
negligible. Other nonequipped aircraft
may obtain authorization to conduct
operations without the required
equipment under existing regulations.

Editorial Changes to TCA and ARSA
Requirements

By adopting an expanded requirement
for a transponder with Mode C in this
final rule, a transponder is required with
stated exceptions within a 30-mile
radius of any Group I, II, or Il TCA.
This action effectively cancels the
provisions contained in § 91.90 for
Group III TCA's. Since a Group III TCA
has never been designated, the
provisions for such TCA's are revoked
in this final rule. Additionally, § 91.90 is
amended to reflect Amendment No. 91-
198 (52 FR 3391; February 3, 1987) which
imposed the Group I TCA transponder
with Mode requirement in Group II
TCA'’s. However, Notice 87-7 addressed
the issue of a single-class TCA;
therefore, Group I and Il TCA's are
retained pending a final disposition of
that notice. Additionally, § 91.88 is
amended to reflect the adoption of the
transponder with Mode C requirement
for operations in an ARSA.

These amendments to §§ 91.90 and
91.88 are limited to those necessary for
consistency with the revised
transponder with Mode C requirements
in § 91.24.

BILLING CODE 4910-13-M
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Appendix

Note.—This appendix will not appear in the Code of Federal Regulations.
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List of Subjects in 14 CFR Part 91

Aviation safety, Safety, Aircraft, Air
traffic control, Pilots, Airspace, Air
transportation, and Airports.

Adoption of the Amendments

For the reasons set forth in the
preamble, Part 91 of the Federal
Aviation Regulations, is amended as
follows:

PART 91—AIR TRAFFIC AND
GENERAL OPERATING RULES

1. The authority citation for Part 91
continues to read as follows:

Authority: 49 U.S.C. 1301(7), 1303, 1344,
1348, 1352 lhrough 1355, 1401, 1421 through
1431, 1471, 1472, 1502, 1510, 1522, and 2121
through 2125; Articles 12, 29, 31, and 31(a) of
the Convention on International Civil
Aviation (61 Stat. 1180); 42 U.S.C. 4321 et seq.;
E.O. 11514; 49 U.S.C. 106(g) (Revised Pub. L.
97-449, Janvary 12, 1983).

2. In § 91.24, paragraphs (b) and (c)
are revised to read as follows:

§91.24 ATC Transponder and altitude
reporting equipment and use.

* . * - .

(b) A/l airspace. No person may
operate an aircraft in the airspace
described in paragraphs (b)(1) through
(b)(5) of this section, unless that aircraft
is equipped with an operable coded
radar beacon transponder having either
Mode 3/A 4096 code capability, replying
to Mode 3/A interrogations with the
code specified by ATC, or a Mode S
capability, replying to Mode 3/A
interrogations with the code specified by
ATC and intermode and Mode S
interrogations in accordance with the
applicable provisions specified in TSO
C-112, and that aircraft is equipped with
automatic pressure altitude reporting
equipment having a Mode C capability
that automatically replies to Mode C
interrogations by transmitting pressure
altitude information in 100-foot
increments. This requirement applies—

(1) A/l aircraft. In terminal control
areas and positive control areas;

(2) Effective July 1, 1989—All aircraft.
In all airspace within 30 nautical miles
of a terminal control area primary
airport, from the surface upward to
10,000 feet MSL;

(3) Effective July 1, 1989.
Notwithstanding paragraph (b)(2) of this
section, any aircraft which was not
originally certificated with an engine-
driven electrical system or which has
not subsequently been certified with
such a system installed, balloon, or
glider may conduct operations in the
airspace within 30 nautical miles of a
terminal control area primary airport
provided such operations are
conducted—

(i) Outside any terminal control area
and positive control area; and

(ii) Below the altitude of the terminal
control area ceiling or 10,000 feet MSL,
whichever is lower; and

(4) Effective December 30, 1990—All
aircraft.

(i) In the airspace of an airport radar
service area, and

(ii) In all airspace above the ceiling
and within the lateral boundaries of an
airport radar service area upward to
10,000 feet MSL; and

(5) All aircraft except any aircraft
which was not originally certificated
with an engine-driven electrical system
or which has not subsequently been
certified with such a system installed,
balloon, or glider.

(i) In all airspace of the 48 contiguous
states and the District of Columbia:

(A) Through June 30, 1989. Above
12,500 feet MSL and below the floor of a
positive control area, excluding the
airspace at and below 2,500 feet AGL.

(B) Effective July 1, 1989. At and
above 10,000 feet MSL and below the
floor of a positive control area,
excluding the airspace at and below
2,500 feet AGL; and

(ii) Effective December 30, 1990. In the
airspace from the surface to 10,000 feet
MSL within a 10-nautical-mile radius of
any airport listed in Appendix D of this
part excluding the airspace below 1,200
feet AGL outside of the airport traffic
area for that airport.

(c) Transponder-on operation. While
in the airspace as specified in paragraph
(b) of this section or in all controlled
airspace, each person operating an
aircraft equipped with an operable ATC
transponder maintained in accordance
with § 91.172 of this part shall operate
the transponder, including Mode C
equipment if installed, and shall reply
on the appropriate code or as assigned
by ATC.

3. Section 91.88 is amended by adding
paragraph (f) as follows:

§91.88 Airport radar service areas.

(f) Equipment requirement. Unless
otherwise authorized by ATC, no person
may operate an aircraft within an
airport radar service area unless that
aircraft is equipped with the applicable
equipment specified in § 91.24.

5. Section 91.90 is revised to read as
follows:

§91.90 Terminal control areas.

(a) Group I and Il terminal control
area operating rules. No person may
operate an aircraft within a terminal
control area designated in Part 71 of this
chapter except in compliance with the
following rules:

(1) No person may operate an aircraft

within a terminal control area unless
that person has received an appropriate
authorization from ATC prior to
operation of that aircraft in that area.

(2) Unless otherwise authorized by
ATC, each person operating a large
turbine engine-powered airplane to or
from a primary airport shall operate at
or above the designated floors while
within the lateral limits of the terminal
control area.

(b) Group I terminal control area pilot
requirements. (1) The pilot in command
of any civil aircraft conducting take off
and landing operations at an airport
within any terminal control area listed
in paragraph (b)(2) below must hold at
least a private pilot certificate.

(2) List of terminal control areas.

(i) Atlanta, GA.

(ii) Boston, MA.

(iii) Chicago, IL.

(iv) Dallas, TX.

(v) Los Angeles, CA.

- (vi) Miami, FL.

(vii) New York, NY.

{viii) San Francisco, CA.

(ix) Washington, DC.

(¢c) Group I and II terminal control
area communications and navigation
equipment requirements. Unless
otherwise authorized by ATC in the
case of inflight VOR, TACAN, or two-
way radio failure, no person may
operate an aircraft within a terminal
control area unless that aircraft is
equipped with an operable VOR or
TACAN receiver (except for helicopters)
and an operable two-way radio capable
of communications with ATC on
appropriate frequencies for that terminal
control area.

(d) Group I and Il terminal control
area transponder requirement. No
person may operate an aircraft in a
terminal control area without the
applicable transponder and automatic
altitude reporting equipment specified in
paragraph (a) of § 91.24 except as
provided for in paragraph (d) of that
section.

6. In Part 91, Appendix D is added as
follows:

Appendix D—Airports/Locations Where
the Transponder Requirements of
Section 91.24(b)(4)(ii) Apply

Section 1. The requirements of
§ 91.24(b)(4)(ii) apply to operations in the
vicinity of each of the following airports.

Logan International Airport, Billings A"AT-
Hector International Airport, Fargo. ND.

Issued in Washington, DC, on June 17; 1968.
T. Allan McArtor,
Administrator.
[FR Doc. 88-14065 Filed 6-17-88; 3:40 pm|
BILLING CODE 4910-13-M
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Presidential Documents

Title 3—

The President

{PR Doc. 88-14109
Filed 8-20-88; 10:16 am])
Billing code 3195-01-M

Proclamation 5834 of June 17, 1988

National Dairy Goat Awareness Week, 1988

By the President of the United States of America

A Proclamation

For many centuries, dating perhaps to prehistoric times, dairy goats have
provided mankind with a reliable and abundant source of milk and milk
products, meat, and clothing. Here in the United States, goats have been
valued throughout our history primarily as dairy animals. Because of their
ability to thrive in either lush or arid country, efficiently converting a wide
variety of vegetation into nutritious milk and meat, these animals often
accompanied American pioneer families in the days of westward expansion.
Goats have long been a part of the typical mix of animals on farms in every
region of the United States.

Today, among the contributions of dairy goat farming to our Nation's economy
is an impressive array of dairy products. The interest of both domestic and
foreign consumers in.U.S. domestic goat cheeses, or Chevre, continues to
increase, as does awareness of all dairy goat products. These trends deserve
every encouragement.

The Congress, by House Joint Resolution 423, has designated the period
beginning the second Saturday and ending the third Saturday of June 1988 as
“National Dairy Goat Awareness Week" and has authorized and requested
the President to issue a proclamation in its observance.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the period beginning the second Saturday and
ending the third Saturday of June 1988 as National Dairy Goat Awareness
Week. I call upon the people of the United States to observe this week with
appropriate programs, ceremonies, and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this seventeenth day of
June, in the year of our Lord nineteen hundred and eighty-eight, and of the
Independence of the United States of America the two hundred and twelfth.
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INFORMATION AND ASSISTANCE

CFR PARTS AFFECTED DURING JUNE

Federal Register

Index, finding aids & general information
Public inspection desk

Corrections to published documents
Document drafting information

Machine readable documents

Code of Federal Regulations

Index, finding aids & general information
Printing schedules

Laws

Public Laws Update Service (numbers, dates, etc.)
Additional information

Presidential Documents

Executive orders and proclamations
Public Papers of the Presidents
Weekly Compilation of Presidential Documents

The United States Government Manual

General information
Other Services

Data base and machine readable specifications
Guide to Record Retention Requirements

Legal stalf

Library

Privacy Act Compilation

Public Laws Update Service (PLUS)

TDD for the deaf

523-5227
523-5215
523-5237
523-5237
523-5237

§23-5227
523-3419

523-6641
523-5230

523-5230
523-5230
523-5230

523-5230

523-3408
523-3187
523-4534
523-5240
523-3187
523-6641
523-5229

FEDERAL REGISTER PAGES AND DATES, JUNE

19879-20088............c0v0omnreccrennes
20089-20274.
20275-20594.

21405-21618
21619-21790
21791-21976
21977-22124

23107-23202
23203-23378,

At the end of each month, the Office of the Federal Register
publishes separately a List of CFR Sections Affected (LSA), which
lists parts and sections affected by documents published since

the revision date of each title.

3 CFR

Proclamations:
5618 (See Proc.

Administrative Orders:
Presidential Determinations:
No. 88-15 of

May 20, 1988................ 20595
No. 88-16 of

May 20, 1988................ 21405
No. 88-18 of

June 3, 1988................. 21407

20807
...20807
..21619
22465

23123

23167
.. 20089
20275
ceeenen 20416, 20697, 22466
..................................... 22291
.22291
.20278
20279
.. 20280
20280
21409
21791
22647
22125
21624
22809
21624
21624
22126
, 22126
21793
22469
21624
..................................... 19879
19880
22470
21626
21626
20280
20280

.21456, 21836

745 22472
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LIST OF PUBLIC LAWS

Last List June 17, 1988

This is a continuing list of
public bills from the current
session of Congress which
have become Federal laws. It
may be used in conjunction
with ‘PLUS" (Public Laws
Update Service) on 523-6641.
The text of laws is not
published in the Federal
Register but may be ordered
in individual pamphlet form
(referred to as “slip laws")
from the Superintendent of
Documents, U.S. Government
Printing Office, Washington,
DC 20402 (phone 202-275-
3030).

H.R. 2210/Pub. L. 100-333
Organotin Antifouling Paint
Control Act of 1988. (June 16,
1988; 102 Stat. 605; 5 pages)
Price: $1.00

H.R. 2969/Pub. L. 100-334
Retiree Benefits Bankruptcy
Protection Act of 1988. (June
16, 1988; 102 Stat. 610; 6
pages) Price: $1.00

S.J. Res. 266/Pub. L. 100~
335

To designate the week
beginning June 12, 1988, as .
“National Scleroderma
Awareness Week." (June 16,

1988; 102 Stat. 616; 1 page)
Price: $1.00
















Would you like
to know...

if any changes have been made to
the Code of Federal Regulations
or what documents have been
published in the Federal Register
without reading the Federal
Register every day? If so, you may
wish to subscribe to the LSA (List
of CFR Sections Affected), the
Federal Register Index, or both.

LSA - List of CFR Sections Affected

The LSA (List of CFR Sections
Affected) is designed to lead users of
the Code of Federal Regulations to
amendatory actions published in the
Federal Register. The LSA is issued
monthly in cumulative form. Entries
indicate the nature of the changes—
such as revised, removed, or
corrected.

$24.00 per year

Federal Register Index

The Index, covering the contents of
the daily Federal Register, is issued
monthly in cumulative form. Entries
are carried primarily under the names
of the issuing agencies. Significant
subjects are carried as cross-
references.

$22.00 per year

A finding ald is included in each publication
which lists Federal Register page numbers
with the date of publication n the Federal
Register

Note to FR Subscribers

FR Indexes and the LSA {List of CFR
Sections Affected) are mailed automatically
1o regular FR subscribers

Mail To Supenntendent of Documents, U.S Government Printing Office, Washington, D.C 20402
Order Form " : 9 9

Customer s Teiephons

Credit Card Orders Only |
Enclosedis$ _ [Jcheck. , o
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[ T I I I [ I ]_[j MasterCard VISA® , Charge orders may be telephoned [0 the ol
| T Expiration Date r_m—l desk al (202)783-3238 from 8:00 am 10
OrderNo._______ Month/Year time, Monday-Friday (except holidas)
Piease enter the subscription(s) | have indicated LSA Federal Register Index
List of CFR Sections Affected $22 00 a year domestic
PLEASE PRINT OR TYPE $24 00 a year domeslic $2750 foreign

Company or Personal Name $30.09dtegn
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Additional address/attention line
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