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THE FEDERAL REGISTER
WHAT IT IS AND HOW TO USE IT

Any person who uses the Federal Register and Code of
Federal Regulations.

The Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process. with a focus on the Federal
Register system and the public's role in the
development of regulations.

. The relationship between the Federal Register and Code

of Federal Regulations.
. The important elements of typical Federal Register

documents,
. An introduction to the finding aids of the FR/CFR

system.

To provide the public with access to information
necessary to research Federal agency regulations which
directly affect them. There will be no discussion of
specific agency regulations,
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Office of the Federal Register,
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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week. :

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 307 and 316

Veterans Readjustment Appointments;
Temporary and Term Employment

AGeNCY: Office of Personnel
Management.
AcTiON: Final regulations.

suMmaRY: The Office of Personnel
Management (OPM) is amending its
regulations on the Velerans
Readjustment Appointment (VRA)
Program to incorporate statulory
changes. The statutory authority for the
VRA program as cited in the “Veterans’
Benefits Improvement Act of 1984"
expired on September 30, 1986. On
October 28, 1986, the President signed
into law the “Veterans' Benefits
Improvement and Health-Care
Authorization Act of 1986," extending
the law through December 31, 1989.
These regulations would allow agencies
to use the VRA authority through
December 31, 1989.

DATE: July 7, 1988.

FOR FURTHER INFORMATION CONTACT:
Don Smith, (202) 632-0643.

SUPPLEMENTARY INFORMATION: On April
30, 1987, the Office of Personnel
Management (OPM) published (at 52 FR
15730) proposed regulations to amend 5
CFR Parts 307 and 316 to incorporate
statutory changes (Pub. L. 89-576) to the
Veterans Readjustment Appointment
(VRA) program and to delete
unnecessary paragraphs. We received
comments from three Federal agency
representatives, three Federal
employees unions, and two individuals.
Key aspects of the propesal are
summarized below along with a
discussion of the more significant

comments received on the regulations
and OPM's decision.

s S ——

Key Provisions

—Extends the current statutory
authority for the VRA authority
through December 31, 1989.

—Revises Part 307 to include only the
basic requirements of law and
eliminates language which properly
belongs in the Federal Personnel
Manual (FPM).

—Amends 5 CFR 316.302(c) and
316.402(b)(4) to delete unnecessary
language.

Comments Received

—Two agencies suggested deleting the
training agreement required by OPM
regulations and guidance. They felt
the training agreement is cumbersome
to administer and in many instances
training is not needed for the position
to be filled. Training is an essential
component of the basic law thal
established the VRA authority;
therefore, we are unable to comply
with this suggestion.

—One agency suggested that OPM
waive the educational limit for
temporary VRA eligibles who obtain
education in excess of 14 years during
a temporary appointment for VRA
eligibles. OPM does not have the
authority to waive this educational
limitation because it is established by
law.

—One agency and a Federal employees
union disagreed with OPM's decision
to delete information that is also
published in its Federal Personnel
Manual. We believe the deleted
information more properly belongs in
the Federal Personnel Manual and
access to this information is readily
available to the public,

E.O. 12291, Federal Regulation

I have determined that thisis not a
major rule as defined by section 1(b) of
E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because they affect only Federal
employees.

List of Subjects in 5 CFR Parts 307 and
316

Government employees, Veterans.
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U.S. Office of Personnel Management.
Constance Horner,
Director.

Accordingly, OPM amends Parts 307
and 316 of Title 5, Code of Federal
Regulations. as follows:

PART 307—VETERANS
READJUSTMENT APPOINTMENTS

1. The authority citation for Part 307
continues to read as follows:

Authority: 5 U.S.C. 3301, 3302; E.O. 11521.3
CFR 1970 Comp. p. 912, 38 U.S.C. 2014.

2. Sections 307.102 and 307.103 are
revised to read as follows:

§307.102 Coverage and general
responsibilities.

(a) Federal agencies have the
responsibility to provide the maximum
of employment and job advancement
opportunities to qualified disabled
veterans and Vietnam era veterans.

(b) The Office of Personnel
Management {OPM) will prescribe
instructions and guidance for
implementing the Veterans
Readjustment Appointment Program
through the Federal Personnel Manual
(FPM) system.

(¢) The current statutory authority for
the program extends through December
31, 1989.

§307.103 Appointing authority.

An agency may appoint any veteran
who meets the basic veterans
readjustment eligibility requirements
provided by law.

§§ 307.104 through 307.107 [Removed]

3. Sections 307.104 through 307.107 are
removed.

PART 316—TEMPORARY AND TERM
EMPLOYMENT

4. The authority citation for Part 316 is
revised to read as set forth below:

Authoerity: 5 U.S.C. 3301 and 3302, and E.O.
10577 (3 CFR 1954-1958 Comp., p:218); Section
316.302 also issued under 5 U.S.C. 3304(c), 38
U.S.C. 2014, and E.O. 12362, as revised by
E.O. 12585; Section 316.402 also issued under
5 U.S.C. 3304(¢) and 3312, 22 U.S.C. 2506 (33
Stat. 371), E.O. 12137, 38 U.S.C. 2014, and £.0.
12362, as revised by E.O. 12585.

5. Section 316.302 is amended by
revising paragraph (c)(2) to read as
follows:
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§316.302 Selection of term employees.

(C) E

(2) Any veteran who meets the
qualifications for a veterans
readjustment appointment is eligible for
employment under this paragraph. The
Office will prescribe instructions and
guidance in FPM Chapter 316 on
implementing term employment for
veterans readjustment appointment
eligibles.

6. Section 316.402 is amended by
revising paragraph (b)(4) to read as
follows:

§316.402 Authorities for temporary
appointments.
- * - - *

(b) ¥ LW

(4) Any veteran who meets the
qualifications for a veterans
readjustment appointment is eligible for
employment under this paragraph. The
Office will prescribe instructions and
guidance in FPM Chapter 316 on
temporary limited employment for
veterans readjustment appointment
eligibles.
[FR Doc. 88-12761 Filed 6-6-88; 8:45 am]
BILLING CODE 6325-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 208
[Regulation H; Docket No. R-0615]

Agricultural Loan Loss Amortization

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: This regulation implements
Title VIII of the Competitive Equality
Banking Act of 1987 (“CEBA") which
permits state member agricultural banks
to amortize losses on qualified
agricultural loans. The regulation
describes the procedures and standards
applicable to state member banks
desiring to amortize losses under that
statute. It also describes the manner in
which such amortizations are to be
done. Title VIII of CEBA required
regulations implementing Title VIII to be
issued not more than 90 days after
enactment, that is, by November 9, 1987.
Therefore, the Board initially published
the rule as a final rule effective
November 9, 1987, and provided for
reporting on the Call Report beginning
December 31, 1987, but allowed
interested parties to comment through
December 3, 1987 (52 FR 42087;
November 3, 1987). The comment period

was extended and closed on January 8,
1988 (52 FR 46984; December 11, 1987).

After consideration of comments
received, the Board is making one
substantive change and several
technical changes to the rule. The
substantive change would allow eligible
state member banks to amortize over a
period of up to seven years losses on
reappraisal or sale of real or personal
property that was acquired in
connection with a qualified agricultural
loan and that the bank owned on
January 1, 1983, or subsequently
acquires prior to January 1, 1992, Under
the initial rule, such property had to be
currently owned. The technical changes
clarify the regulatory definition of
“qualified agricultural loan" and add a
definition for “agriculturally-related
other property.”

EFFECTIVE DATE: The rule is
retroactively effective to November 9,
1987.

FOR FURTHER INFORMATION CONTACT:
Rhoger H Pugh, Manager (202) 728-5883,
Stanley B. Rediger, Senior Financial
Analyst (202) 452-2629, Division of
Banking Supervision and Regulation;
Helen Lewis (202) 452-3490, Economist,
Financial Reports Section, Division of
Research and Statistics; or John Harry
Jorgenson, Senior Attorney (202) 452~
3778, Legal Division: Board of Governors
of the Federal Reserve System,
Washington, DC 20551. For the hearing
impaired ONLY, Telecommunications
Device for the Deaf, Earnestine Hill or
Dorothea Thompson, (202) 452-3544.
SUPPLEMENTARY INFORMATION: Title VIII
of the Competitive Equality Banking Act
of 1987 (“CEBA") permits an agricultural
bank to amortize: (1) Losses on qualified
agricultural loans shown on its annual
financial statement for any year
between December 31, 1983, and
January 1, 1992; and (2) losses suffered
as the result of an appraisal of
agriculturally related other property
between January 1, 1983, and January 1,
1992,

Title VIII of the CEBA also required
that the federal banking agencies issue
implementing regulations no later than
90 days after the effective date of the
Act (that is, no later than November 9,
1987). In order to comply with this
requirement, the Board initially
published this rule as a final rule
effective November 9, 1987, and
provided for reporting on the Call Report
beginning December 31, 1987, but
allowed interested parties to comment
through December 3, 1987 {52 FR 42087;
November 3, 1987). The comment period
was extended and closed on January 8,
1988 (52 FR 46984; December 11, 1987).
The Office of the Comptroller of the

Currency (“OCC") and the Federal
Deposit Insurance Corporation (“FDIC")
proposed substantially identical
regulations containing only technical
variations necessary to accommodate
their own regulatory and organizational
systems and requested comments on
their rules as well, The standards to be
applied by the Board, the OCC, and the
FDIC are the same, however.

After consideration of the comments it
received, the Board is making one
substantive change and several
technical changes to the rule. The
substantive change would allow eligible
state member banks to amortize over a
period of up to seven years losses on
reappraisal or sale of real or personal
property that was acquired in
connection with a qualified agricultural
loan and that the bank owned on
January 1, 1983, or subsequently
acquires prior to January 1, 1992. Under
the initial rule, such property had to be
owned on November 9, 1987, to qualify.
This amendment is retroactively
effective to November 9, 1987. The
technical changes amend the definition
of “qualified agricultural loan" to clarify
that the Board intends to construe the
phrase broadly and add a definition of
“agriculturally-related other property"
to clarify the treatment of losses due to
reappraisals and sales of such property.

The statute allows amortization for
agricultural loan losses that would be
reflected on annual financial statements
for 1984-1991. It also allows
amortizalion for losses resulting from
reappraisals on real or personal
property acquired in connection with
making an agricultural loan that the
bank would otherwise be required to
show on its annual financial statements.
To ensure that losses due to z
reappraisals are treated comparably to
loan losses, the regulation requires that
losses from reappraisals that the bank
wotld be required ta reflect on financial
statements for 1983-1991 will be allowed
a seven year amortization period in the
same manner as agricultural loan losses
generally, i.e., they must be fully
amortized by 1998. For the same reason,
the regulation provides that losses
resulting from reappraisals after 1991
are not eligible for amortization.

Discussion of Comments Received

Sixteen commenters submitted
twenty-one comments on the Board's .
rule. Seventeen comments addressed the
substance of the rule, and the remaining
four comments concerned the extension
of the original comment period.
Comments were received from six
banks, four banking trade associations
(two national and two state-level), four
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Reserve Banks, one law firm, and the
Financial Accounting Standards Board
(“FASB"). Additionally, Board staff and
FDIC staff met with representatives of
the two national trade associations
commenting (the American Bankers
Association (“ABA") and the
Independent Bankers Association of
America (“"IBAA”}) on December 11,
1987, after the associations asked for
clarification of the rule as published.
Subsequent to the meeting, the IBAA
and the ABA each submitted a
sulbstamive wrilten comment on the
rule.

General Comments

Four banks submitted comments
supporting the rule, and three of these
suggested that the Board liberalize
certain of its provisions. A fifth bank
opposed the rule because it does not
believe it is prudent to give special
treatment to classes of loans when such
treatment results in false statements of
available capital. Four trade
associations (two state and two federal)
submitted written comments generally
supporting the rule and suggesting
changes to it. Four Federal Reserve
banks commented favorably on the rule
although several expressed reservations
about the advisability of the statutory
program itself and asked about
administrative procedures. The
comment from the law firm favoring the
proposal was extensively paraphrased
in one of the bank comments favoring
the proposal and suggesting substantive
changes to the portion of the rule
concerning amortization of losses
related to real estate sales or
reappraisals.

Specific Comments

The FASB Comment. The FASB
comment criticized the practice
established by Title VIII of the CEBA of
allowing banks to amortize loan losses
rather than recognizing the losses when
they are taken. It voiced a concern over
vet another difference between
regulatory reporting standards and
generally accepted accounting
principals and believes such differences
only serve to confuse and mislead
shareholders and financial analysts. The
FASB comment suggested that
agricultural loan problems could be
treated more effectively by modifying
the regulatory prescriptions of
acceptable capital rather than adding
lines to regulator financial statements.
Regardless of whether the Board agrees
with the FASB approach, Title Vil of
the CEBA explicitly requires the
approach embodied in the rule.

Definition of “agricultural bank."
Section 208.15(a)(1) defines an

agricultural bank as any bank: (A} With
FDIC insured deposits; (B) lecated in an
area of the country with an economy
dependent on agriculture; (C) with total
assets of $100 million or less; and (D}
with at least 25 percent of its total loans
in qualified agricultural loans or with
less than 25 percent of its total loans in
qualified agricultural loans but which
the Board, appropriate Reserve Bank, or
state regulator still recommends to the
FDIC as eligible.

The definition of an agricultural bank
includes the statutory requirement that
the bank have total assets of $100
million or less. Comments were received
suggesting that the regulators clarify
what happens if a bank is approved for
loss deferral and subsequently exceeds
the size limitation. While Congress did
not intend for banks larger than $100
million in assets to defer loan losses
under the program, it is of little value to
a member bank to defer a loss one year
if it must reverse that deferral the next
year because it grows to over $100
million in assets. Therefore, the Board
expects a member bank to meet the
definition of an agricultural bank,
including the size limitation, upen initial
application and as of every quarter end
that new agricultural loan losses ere to
be deferred. Once admitted to the
program, any loss which was properly
deferred will be allowed to amortized
according to the regulation regardless of
the bank's size, but new losses can be
amortized only if the bank has assets of
less than $100 million.

On the other hand, the Board does not
intend to allow member banks to bypass
the application/review process through
a merger with another bank which has
already received program approval.
Conversely, the merger of two banks
which are both in the program could
result in a participating bank with over
$100 million in assets. Because mergers
are not expected to be frequent, the
status of loss deferral subsequent to a
merger will be determined on a case-by-
case basis. State member banks should
discuss their loss deferral status with
their Reserve Bank.

One bank and the IBAA urged that the
Federal Reserve be liberal when it
determines whether a bank meets the 25
percent test because prudent banks may
have charged off substantial amounts of
such loans but, due to the depressed
agricultural economy, may not have
been able to replace such loans with
new agricultural loans. The bank
commenting suggested using a pre-
charge-ott measure of agricultural loan
values to prevent failure to qualify
because of the depressed value of
collateral or the smaller size of loans

made to the depressed agricultural
sector. The IBAA suggested that a bank
should satisfy the test if at any time
since December 31, 1983, it met the test.

The Board does not believe such a
change is necessary as the rule does not
establish the 25 percent test as an
absolute requirement. Thus, factors such
as depressed collateral value or lack of
prudent agricultural lending
opportunities will be considered when
applications for loan loss amortization
are reviewed to ensure that this
arbitrary limit alone is not the reason a
bank cannot participate. Further, Title
VIII of CEBA was directed toward
banks with a continuing commitment to
agriculture, and given the broad
definition of “agricultural loan” in the
regulation, a bank otherwise qualifying
under the program should have no
difficulty satisfying this test.

Some commenters also urged that the
Board list specific criteria to identify
agricultural areas. As it did when
considering the initial rule, the Board
concluded that the normal means of
identifying agricultural areas—income
levels, revenue flows, acreage in
production—are abnormally depressed
due to the current state of the
agricultural economy. Furthermore,
adopting a list of acceptable counties or
geographic regions might leave the
erroneous impression that a bank
located outside such an arbitrary area
could not qualify even though it might
otherwise qualify as an “agricultural
bank,” just as the relatively low level of
farm income compared to other income
might artificially mask local areas that
traditional are dependent upon
agriculture but currently have a
depressed level of income from
agriculture. Consequently, each
application should include a description
of the bank’s location, dominant lines of
commerce in its service area, and any
other information the bank believes will
support the contention that it is located
in an agricultural area.

Definition of “qualified agriculturol
loan.” Under section 801 of Title VIII of
the CEBA,

The term “qualified agricultural loan™
means a loan made to finance the production
of agricultural products or livestock in the
United States, a loan secured by farmland or
farm machinery, or such other category of
loans as the appropriate Federal banking
agency may deem eligible.

Section 208.15(a}(2) of the Board's rule
defines a qualified agricultural loan to
include any loan qualifying as “loans to
finance agricultural production and
other loans to farmers™ or as “loans
secured by farm land" for purposes of
Schedule RC-C of the FFIEC
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Consolidated Report of Condition. The
definition also includes other loans and
leases that the applying bank proves to
be sufficiently related to agriculture to
qualify in the opinion of the bank’s
Reserve Bank.

These Call Report definitions are
virtually identical to those contained in
Title VIII of the CEBA but are more
comprehensive and permit the agencies
to use the Call Reports as the
predominant monitoring device for the
amortization program. Therefore, the
Board initially saw no reason to repeat
the definition in the statute when the
regulatory definition was of a more
descriptive nature and referred to Call
Report terms with which member banks
are familiar. Additionally, as suggested
by Title VIII of the CEBA, the Board
retained discretion to deem other types
of loans and leases to be “qualified” and
to recommend them to the FDIC as
eligible if the requesting bank
demonstrates those assets to be
sufficiently related to agriculture.

Three banks and three trade
associations commented on this
provision. One bank suggested that the
regulation treat any loan made by an
agricultural bank as an agricultural loan
because such banks as a practical
matter only make agricultural and
agriculturally-related loans. Another
bank suggested that loans to farm
equipment suppliers be specifically
mentioned in the rule. The Independent
Bankers Association of Minnesota and
the third bank noted that the statute
mentions farm machinery loans
specifically while the rule does not and
suggested that the rule include this
category of loans. The third bank and
the three trade associations suggest that
the Board provide examples of others
types of loans that would be considered
as agriculturally-related loans.

In order to clarify that the regulatory
definition of “qualified agricultural
loan" is as broad as the statutory
definition and is not intended to limit
the types of loans which a member bank
may include in an application, the
statutory phrases referring to farm
machinery loans will be added to the
regulatory definition. Member banks
should refer to the “Line Item
Instructions for the Consolidated Report
of Condition (“Call Report")" for
Schedule RC-C for an indication of the
other types of loans that will be
considered as gualifying for
amortization. For example, qualified
agricultural loans would include loans
reported under line item 1(b)—loans
secured by farmland (land known to be
used or usable for agricultural purposes,
such as crop and stock production,

grazing or pasture land, whether tillable
or not-and whether wooded or not).
Similarly, loans reported under line item
3 would qualify. Such loans would
include loans to finance agricultural
production (such as for growing or
sorting crops, or breeding, raising,
fattening, or marketing livestock), or for
purchases of farm machinery,
equipment, or implements. Consistent
with the congressional intent, the
definitions on the Call Report are not
necessarily exclusive descriptions of
eligible loans. If a member bank
believes that a loan was made for an
agricultural purpose, it may apply to
amortize it even though the loan was not
reported on the Call Report as an
agricultural loan. A determination will
be made on a case-by-case basis on
whether each loan qualifies,

Amortization. Section 208.15(b)(2)
provides that amortization of each
qualified agricultural loan shall be
computed over a period not to exceed
seven years on a quarterly, straight-line
basis commencing with the first quarter
after the loan was or is charged off so
that each loan is fully amortized not
later than December 31, 1988. Thus,
loans written off in accounting periods
ending prior to the adoption of the rule
can be amortized pro rata beginning
with the Call Report for December 31,
1987.

Two state trade associations, the
IBAA, and one bank believe that the
barnk, rather than the Federal Reserve,
should decide whether the full seven:
year amortization period will be used.
The IBAA also believes that adopting
the pro rata treatment of loans written
down prior to adoption of the rule
unfairly penalizes banks that were
diligent in adjusting their assets.

Under the initial rule, a bank that
wishes to use an amortization schedule
shorter than the maximum seven years
is free to apply to do so. The rule
anticipates that a seven year schedule
will be the normal schedule but does not
require its use. The decision to permit
the use of a shorter amortization period
will depend upon the applicant bank's
financial position and is not likely to
require consideration of any
extraordinary issues.

With regard to adopting a pro rata
treatment of loans written down prior to
adoption of the rule, the Board does not
believe it unfairly penalizes banks that
were diligent in adjusting their assets.
Accepted banking practice and Call
Report instructions require member
banks to record a loss in the period it
becomes apparent.

Losses due to real estate sales or
reappraisals. Section 208.15(b)(1)(ii)

allows a bank to amortize any loss
reflected in its financial statements
resulting from a reappraisal or sale of
real or personal property it acquired in
connection with a qualified agricultural
loan and that it owned on January 1,
1983, and still held on November 9, 1987,
and of any additional property acquired
on or before December 31, 1998.

A law firm and a bank submitting
substantially similar letters; the
Independent Bankers of Minnesota, and
the IBAA objected to the requirement
that such property had to be held on
November 9, 1987, in order for any such
losses to be eligible for amortizing.
Comments-pointed out that neither the
statute nor its legislative history
explicitly calls for ownership of such
property on the effective date of the
regulation and suggested that better
reference dates might be the date the
loss was actually recognized or the date
the legislation was introduced, passed
both houses of Congress, or was signed.
The Independent Bankers of Minnesota
suggested that any loss on such property
be treated in the same manner as the
loss on the loan it secured, that is,
amortization should be allowed at leas!
beginning with the date the loss was
recognized so long as the loss is
otherwise an eligible loss.

One of the reasons Congress
authorized in Title VIII of CEBA the
deferral of reappraisal losses was to
remove the accounting pressure to sell
such property into already weak
markets. This is not a factor if the
property has already been sold. In
addition, unlike unsold property,
charged-off loans still evidence a legal
obligation to pay which might still have
some value. With regard to losses
resulting from sales, Congress did not
mention deferral at all. Losses on sales
were authorized in the regulation merely
to make unnecessary the expense of a
reappraisal immediately before a sale
solely to allow the economic loss to
qualify for deferral as a loss on
reappraisal rather than be recognized as
a loss on a sale. For these reasons, the
initial rule did not provide for
amortization of losses from reappraised
or sold property not owned on or after
November 9, 1987,

After consultation among the federal
banking regulatory agency staffs,
reconsideration of the initial rule, and
consideration of pending applications
and the comments received, the Board
concluded that requiring real property to
be owned on or after November 9, 1887,
does not necessarily accomplish the
goal Congress sought to achieve (that is,
avoiding the forced sale of real property
into depressed markets simply to qualify
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the losses on such a sale for
amortization under the program). Thus,
the rule is being amended retroactively
to November 9, 1987, to remove this
requirement. This change represents the
only substantive change to the rule.

In need of eapital. Title VI of the
CEBA provides that a bank must be in
need of capital restoration. The
legislative history of the provision
indicates that Congress intended that
only banks with capital in need of
restoration be permitted to amortize
losses. Further, it intended that only
banks with reasonable prospects for
survival be permitted to amortize losses.
Section 208.15{d}(2) of the rule provides
that the current capital of a
wishing to amortize qualifying loans
must be in need of restoration although
the bank remains an economically
viable, fundamentally sound nstitution.

Two state-level trade associations
believed that this section is too
restrictive. Both commenters believed
that any bank qualifying as an
agricultural bank which has gualifying
agricultural loan losses should be able
to amortize those losses to restore
capital to some higher level even if it is
not "in need of'’ capital restoration for
regulatory purposes. The Independent
Bankers of Minnesota also stated that
the requirement that a bank must be
economically viable and fundamentally
sound to be eligible is unnecessary. The
ABA explicitly asked that the capital
level after adjustment be used when
measuring compliance with lending
limits based on a percentage of capital,

The Board has concluded, as it did
when it issued its initial rule, that no
purpose would be served by allowing an
otherwise insolvent institution to avoid
insolvency through the use of this
accounting adjustment. Whether a
particular member bank is “in need of”
capital restoration may depend on its
particular circumstances, however.
Because the Federal Reserve will make
the determination of need in each case,
a member bank applying to amortize
agricultural loans should include a
statement as to why it is “in need of’*
capital restoration.

There remains the question of
removing a bank from the program ence
it has recovered financially. As a matter
of administrative practice, the Board
does not intend to remove such a bank
from the program so long as the bank
continues to meet the conditions on
acceptance prescribed in the regulation.
Therefore, once a loan loss has been
deferred, a bank will have the option to
continue to amortize it over the period
provided for in the regulation. However,
once the bank has recovered sufficiently
so that it no longer meets eligibility

requirements because it no lenger is “in
need of” capital restoration, no new
deferral of loan losses will be permitted.

Other Issues. Several commenters
suggested that the regulation clarify
what would constitute evidence of fraud
which would disqualify a loan from
amortization. The Board decided not to
attempt to list what would constitute
fraud in the regulation, An indicium of
fraud might include a criminal referral
report, for example, but lack of such a
report will not prectude excluding a loan
if evidence of fraud is uncovered during
the application process. Normal sources
of information used to determine
whether fraud is present should include
information collected in the examination
process as well. Using this case-by-case
approach will allow an applying bank
an opportunity to explain ambiguous
circumstances.

The rule requires a certification by the
bank’s chief executive officer that there
is no evidence that the loss resulted
from fraud or criminal abuse. One
commenter expressed concern over this
requirement because no one could be
absolutely certain in every case that
fraud did not exist. The Board
appreciates that proving without doubt
that fraud does not exist in each case
may be impossible. The Board believes,
however, that certifying “on knowledge
and belief" that fraud does not exist is
acceptable.

Several commenters also suggested
removing references to enforcement
proceedings and to compensation levels
from the regulation. The presence of
such references only affirms that the

- program will be monitored and managed

through an agreement between a

* participating bank and its Reserve Bank

and does not create information
requirements or performance obligations
not already attaching through the
agreement itself.

Information Cellection

These amendments to the procedures
and standards applicable to
participation in the agricuitural loan loss
deferral program accordingly amend the
information requirements of the
proposal submitted by banks desiring to
participate in the program provided for
in the Report by Banks Proposing to
Amortize Losses on Qualified
Agricultural Loans (FR 4020; OMB No.
7100-0226). This information collection
was approved by the Board under
delegated authority from the Office of
Management and Budget on October 28,
1987. It specifies the information
required to establish and document the
bank’s eligibility to participate in the
program including provision of details of
the loans on which the bank proposes to

amortize losses, of a capital restoration
plan, and other necessary information.
The information requirements of the FR
4020 proposal to participate are those
specified to meet the requirements of the
regulation and are thus now amended to
reflect the changes in the regulation. No
change will be required in the items
collecting information on agricultural
loan loss deferral on the Report of
Condition and Income (FFIEC 034; OMB
No. 7100-0036).

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. 86-
354, 5 U.S.C. 601 et seq.), the Board
certifies that the amendments will not
have a significant economic impact on a
substantial number of small entities. The
amendments would not have any eifect
on many depository institutions, and
any adverse impact on small
depositories affected (which only occurs
if an institution chooses to take
advantage of this regulation) would
likely be outweighed by the benefits
bestowed by the regulation on these
small depository institutions.

List of Subjects in 12 CFR Part 208

Banks, banking, State member banks,
Applications, Recordkeeping, Flood
insurance, Capital, Securities.

Pursuant to the Board's authority
under Title VIII of the Competitive
Equality Banking Act of 1987 (Pub. L.
No. 100-86) and section 9 of the Federal
Reserve Act, 12 U.S.C. 321 et seq., the
Board is amending 12 CFR Part 208 as
follows:

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM

1. The authority citation for 12 CFR
Part 208 is revised to read as set forth
below, and the authority citations
following each section are removed.

Authority: Sections 9, 11, and 21 of the
Federal Reserve Act (12 U.S.C. 321-338, 248,
and 486, respectively); sections 4 and 13(j} of
the Federal Deposit Insurance Act {12 U.5.C.
1814 and 1823(j). respectively); section 7{a} of
the International Banking Act of 1978 (12
U.S.C. 3105); sections 807-910 of the
International Lending Supervision Act of 1883
(12 U.S.C. 3906-3909); sections 2, 12(b), 12{g},
12(i), 15B(c)(5). 17, 17A, and 23 of the
Securities Exchange Act of 1934 (15 U.S.C.
78b, 781(b), 78/(g), 78/(i), 780—4(c)(5). 78q. 784~
1, and 78w, respectively); and section 5155 of
the Revised Statutes (12 U.S.C. 36) as
amended by the McFadden Act of 1927.

2. Section 208.15 is amended by
revising paragraphs (a)(1)(iv), (a}(2).
(b)(1), (d)(3), (e)(4). (£}(1), and (F){2}{vi)
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and adding paragraph (a)(4) to read as
follows:

§208.15 Agricultural loan loss
amortization.

(a T TR

1 LR S

(iv) Which has:

(A) At least 25 percent of its total
loans in qualified agricultural loans and-
agriculturally-related other property; or

(B) Less than 25 percent of its total
loans in qualified agricultural loans and
agriculturally-related other property but
which bank the Board or the Reserve
Bank in whose District the bank is
located or its primary state regulator has
recommended to the Federal Deposit
Insurance Corporation for eligibility
under this part.

(2) “Qualified agricultural loan"
means:

(i) Loans qualifying as “loans to
finance agricultural production and
other loans to farmers” or as “loans
secured by farm land” for purposes of
Schedule RC-C of the FFIEC
Consolidated Report of Condition or
such other comparable schedule;

(ii) Loans secured by farm machinery,

(iii) Other loans that a bank proves to
be sufficiently related to agriculture for
classification as an agricultural loen by
the Federal Reserve; and

(iv) The remaining unpaid balance of
any loans, described in paragraphs
{a)(2) (i), (ii) and (iii) of this section, that
have been charged off since January 1,
1984, and that qualify for deferral under
this section.

(4) “Agriculturally-related other
property" means-any property, real or
personal, that the bank owned on
January 1, 1983, and any such additional
property that it acquires prior to January
1, 1992, in connection with a qualified
agricultural loan. For the purposes of
§§ 208.15(a)(1)(iv) and 205.15(e), the
value of such property shall include the
amgunt previously charged off as loss.

( ) Ak 2

(1) - 't -

(i) Any loss that the bank would be
required to reflect in its financial
statements for any period between and
including 1984 and 1991,

(ii) Any loss that the bank would be
required to reflect in its financial
statements for any period between and
including 1983 and 1991 resulling from a
reappraisal or sale of agriculturally-
related other property.

- - * * -

[b) . * .

(3) There is no evidence that fraud or
criminal abuse by the bank or its
officers, directors, or principal
shareholders led to significant losses on

qualified agricultural loans or from a
reappraisal or sale of agriculturally-
related other property; and

* * - *

(e) L i s

(4) The bank agrees to make a
reascnable effort, consistent with safe
and sound banking practices, to
maintain in its loan portfolio a
percentage of agricultural loans,
including agriculturally-related other
property, not lower than the percentage
of such loans in its loan portfolio on
January 1, 1986; and

* * * *

L

(1) A bank wishing to amortize losses
on qualified agricultural loans or from
reappraisal or sale of agriculturally-
related other property shall submit a
proposal to the appropriate Accepting
Official.

ol x & &

(vi) A-list of the loans and
agriculturally-related other property
upon which the bank proposes to defer
loss including for each such loan or
property, the following information:

- - * * -

By order of the Board of Governors of the
Federal Reserve System, effective June 1,
1988.

William W. Wiles,

Secretary of the Board.

[FR Doc. 88-12718 Filed 6-6-88; 8:45 am]
BILLING CODE 6210-01-M

12 CFR Part 261
[Docket No. R-C801)

Rules Regarding Availability of
Information

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rulemaking.

summary: The Beard of Covernors of
the Federal Reserve System has revised
its Rules Regarding Availability of
Information to update procedures, which
have not had a comprehensive review
since 1967. This revision was published
for comment on April 23, 1987, (52 FR
13458). The revised regulation includes:
(1) A description of the Board's
procedures in processing requests under
the Freedom of Information Act
(“FOIA"); (2) further delegation of
authority to the Board's General
Counsel to act on requests for
information by law enforcement
agencies and others; (3) additional
provisions regarding the availability of
information to federal and state
financial institutions' supervisory
authorities; (4) disclosure by financial

institutions of examination or inspection
reports to certified public accountants
and attorneys employed by such
institutions; and (5) notice of FOIA
requests to submitters of confidential
commercial or financial information,
and procedures for requesting
confidential treatment of such
information and requests for disclosure
of such information.

On April 22,1987, the Board adopted
as a final rule changes to its fee
schedules pertaining to requests for
Board documents pursuant to the
Freedom of Information Reform Act of
1986, Pub. L. 99-570. 52 FR 15299 (April
28, 1987). Accordingly, those changes to
that section (§ 261.10) were not
addressed in this rulemaking.

EFFECTIVE DATE: July 11, 1988,

FOR FURTHER INFORMATION CONTACT: |
Stephen L. Siciliano, Special Assistant
to the General Counsel for
Administrative Law, Legal Division
(202/452-3520); Elaine M. Boutlier,
Senior Attorney, Legal Division (202/
452-2418); Kenneth M. Kinoshita,
Attorney, Legal Division (202/452-3721);
or for the hearing impaired only,
Telecommunications Device for the Deaf
(“TDD"), Earnestine Hill or Dorothea
Thompson (202/452-3544), Board of
Governors of the Federal Reserve
System, Washington, DC 20551.

SUPPLEMENTARY INFORMATION: The
purpose of this revision of the Board's
Rules Regarding Availability of
Information is to set forth more clearly
the procedures for requesting access to
documents that are records of the Board,
either under the FOIA or the Federal
Reserve Act. The revision also changes
certain procedures for obtaining access
to documents, These provisions and
changes were described in detail when
comments were requested on the
proposal. See 52 FR 15299 (April 23,
1987). The Board received twelve
comment letters—five from Reserve
Banks, two from commercial banks, four
from trade associations and one from a
Congressman. Of these twelve
comments, seven generally supported
the proposed revisions. There were no
comments opnosed to the proposed
revisions, but one of the seven generally
supportive comments and four of the
remaining five comments recommended
substantive changes, which have been
considered by the Board. The remaining
comment and part of another comment
recommending substantive changes
addressed issues not applicable to the
proposal. Changes to the rule in
response to the comments are discussed
below.




Federal Register / Vol. 53, No. 109 / Tuesday, Juné 7, 1988 / Rules and Regulations

20813

A. Subpart A—General Provisions

Minor wording changes were made,
but no substantive changes were made
to this subpart of the proposed
regulation.

B. Subpart B—Published Information
and Records Available to Public;
Procedures for Requests

Minor changes were made to this
subpart as a result of comments made,
and certain clarifications are noted.

Section 261.6(b)(5) was amended to
clarify that notices received pursuant to
the Change in Bank Control Act, as well
as applications received pursuant to the
Bank Holding Company Act, are
reviewed upon receipt for separation
into a public portion and a confidential
portion. The public portions of these
applications and notices may be
released either by the Board or the
appropriate Federal Reserve Bank
without further review, and any request
for an application or notice will be
deemed lo be a request for the public
portions only, unless otherwise
specifically noted.

The Board wishes to clarify a
statement in § 261.8(a)(3), which is the
exemption from disclosure for trade
secrets, and confidential commercial or
financial information. Section
261.8(a)(3)(ii) states that the Board may,
without prior notice and to the extent it
deems necessary, comment on such
information in any opinion or statement
issued to the public in connection with a
Board action to which such information
pertains. This provision is included in
the regulation to ensure that the Board
has the ability to fully discuss the basis
for its actions on regulatory
applications.! However, the Board's
staff normally will apprise an applicant
in the course of the application's process
that such information may need to be
disclosed in connection with the Board's
action on the application. This would
afford the applicant the opportunity
either to revise the application or to
withdraw the application prior to Board
action or to address the matter further
with Board staff.

Section 261.10 was adopted as a final
rule in a separate action due toa
statutery deadline for adoption of
revised fee schedules. 52 FR 15299 (April
28, 1987). When the entire Part 261 was
published for comment, § 261.10 was
included in its proposed format for the

—————

! As a related matter, the procedure established
in § 261.17. regarding notice of a request for
information to submitters of confidential
information, does not apply to any determination by
the Board to comment upon such information in any
Opinion or statement concerning a regulatory
application. (See § 261.17(g)).

convenience of the public, with the
statement that the comment procedure
for that section was a separate action
and the comment period had already
closed. Nevertheless, one comment was
received regarding the fees, but it did
not raise any new issues not already
addressed by the Board when the fee
schedule was adopted in final form.
Section 261.10 was adopted in its final
form by the Board on April 22, 1987, (52
FR 15299, April 28, 1987) and is included
in this rulemaking for the sake of clarity
and convenience.

C. Subpart C—Confidential Information
Made Available to Supervised
Institutions, Financial Institutions
Supervisory Agencies, Law Enforcement
Agencies, and Other in Certain
Circumstances

Both major and minor changes were
made to this subpart as a result of public
comments received by the Board. In
addition, certain clarifications are noted.

Section 261.11(a) was amended by
deleting the last sentence of this
paragraph as unnecessary in light of
new § 261.11(b). The rest of § 261.11 has
been clarified through reorganization
and modification. Section 261.11(b) was
renumbered as § 261.11(e) and
simplified, and § 261.13(d) has been
renumbered as § 261.11(b).

This new § 261.11(b), which concerns
disclosure of confidential supervisory
information by a supervised financial
institution, logically should follow
§ 261.11(a), which concerns disclosure of
confidential supervisory information to
the supervised financial institution.

The Board received several comments
on § 261.13(d) as proposed. These
comments stated that proposed
§ 261.13(d) could be read to prohibit
disclosure of confidential supervisory
information to parent holding
companies, officers, directors, and
employees; that the requirement that the
supervised financial institution agree to
keep any confidential information
provided to it confidential was
unnecessary; that the requirement that
the supervised financial institution
consult with the appropriate Reserve
Bank prior to disclosing confidential
institutions to “agents" was awkward,
unnecessary, and may prevent the
necessary flow of information to
“agents"; and that the Board should
require financial institutions to make
Board reports of examination available
to their outside auditors.

In response to the comments, the
Board amended § 261.13(d) (the new
§ 261.11(b)) to clarify that a supervised
financial institution and its parent bank
holding company may disclose
confidential supervisory information to

their officers, directors, and employees.
The Board also eliminated the
requirement that supervised financial
institutions consult with a Reserve Bank
prior to disclosing confidential
information to “agents."” The new

§ 261.11(b)(2) authorizes a supervised
financial institution to disclose
confidential supervisory information to
outside legal counsel and outside
auditors without consultation, subject to
the following conditions, which apply to
all persons and are set forth in

§ 261.11(g): That the confidential
supervisory information be reviewed
only on the premises of the supervised
financial institution; that no copies of
the confidential supervisory information
be made; and that such persons not
disclose the confidential supervisory
information without the prior written
approval of the Board's General
Counsel.

The Board believes that it is
unnecessary to make it mandatory that
confidential supervisory information be
provided to outside auditors. The
American Institute of Certified Public
Accountants (“AICPA") guidelines do
not call for outside auditor access to
reports of examination in all situations
in which auditors may be retained to
perform services for a bank, and bank
management will have no practical
alternative to permitting such access
where it is needed and authorized.

The Board believes that outside
auditors should receive access to its
reports whenever they are called upon
to conduct a general audit or otherwise
to render a formal opinion regarding a
bank’s condition. The Board notes that
outside auditors are sometimes retained
to assist in preparation of so-called
directors examinations. The Board
believes that a bank’s directors may
permit outside auditors to review
reports of examination where
appropriate in such situations, but that
such review by the auditors does not
absolve the directors of their
independent responsibility to read,
understand, and respond appropriately
to the Board's reports of examination, or
of any responsibility they may have
under applicable law regarding the
directors' examination,

Section 261.11(e) was renumbered as
§ 261.11(g), and § 261.11(g) was
simplified and renumbered as
§ 261.11(f).

Section 261.11(f) was renumbered as
§8§ 261.11(h)(1), and 261.8(d) was
renumbered as § 261.11(h)(2). Section
261.11(h}(2), which concerns disclosure
of confidential Report of Operations of a
foreign banking organization (Form F.R.
2068) by Federal Reserve employees,
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should logically follow new

§ 261.11(h)(1), which concerns disclosure
of Form F.R. 2068 reports to other bank
supervisory authorities.

Section 261.12(e) was eliminated as
unnecessary in light of new § 261.11(e),
and § 261.12 (f) through (h) were
renumbered as §§ 261.12 (e) through (f).

For purposes of clarity, § 261.13(a)
was amended. It originally provided that
confidential supervisory information
should not be disclosed "except in the
most compelling circumstances.” The
term “compelling circumstances", which
is a term of art, may be confusing to the
layman. Accordingly, § 261.13(a) was
revised to provide that the Board will
not authorize disclosure of confidential
supervisory information unless the
person requesting disclosure “is able to
show a substantial need for such
information that outweighs the need to
maintain confidentiality.” The last
sentence of the original § 261.13(a) was
eliminated as unnecessary.

Section 261.13(b) was amended for
clarity and for structural reasons. It no
longer applies only to requests for
disclosure of confidential supervisory
information from private litigants, but
has been expanded to include all
requests for access to confidential
supervisory information not otherwise
covered by Subpart C or other portions
of the regulation.

Section 261.13(b)(1) was amended to
combine the original § 261.13(b)[1),
which required litigants seeking
documents to file a request, and original
§ 261.13(c), which required litigants
seeking testimonyto file a request. This
amendment was made to simplify the
regulation since both sections required
litigants to follow the same procedures.
Section 261.13(b)(1) was further
amended by setting forth the
information that a litigant must provide
to the Board to justify disclosure of
confidential information. This
amendment was made to explain how
litigants and others can make a showing
of substantial need for the information
that outweighs the need to maintain
confidentiality required by
§ 261.13(c)(1)(i).

A new § 261.13(b)(2) was added. This
section was drafted in response to
comments received concerning proposed
§ 261.13(d)(3), which required financial
institutions in possession of confidential
supervisory information to consult with
the appropriate Reserve Bank prior to
disclosing such information to agents in
their employ. While the Board has
amended that provision to antomatically
allow financial institutions to disclose
confidential supervisory information to
outside legal counsel and outside
1uditors, the Board believes that there

are a number of other types of agents to
which the financial institutions may
wish to disclose confidential
supervisory information from time to
time. The new § 261.13(b)(2) permits
financial institutions and others to make
such requests for disclosure of
confidential supervisory information to
the Board. The Board will consider such
requests on a case by case basis.

Original § 261.13(b)(2) was
renumbered as § 261.13(c) (1) and (2)
and amended. The proposed
§ 261.13(b)(2) authorized the General
Counsel to approve requests for
disclosure of confidential supervisory
information if the requester made a
showing of “compelling circumstances
that require disclosure * * *" and if the
General Counsel determines that such
disclosure is consistent with the
regulatory responsibilities and the
policies of the Board. The term
“compelling circumstances” is a term of
art that may be confusing to the layman.
Accordingly, that provision was
amended to read “has shown a
substantial need for confidential
supervisory information that outweighs
the need to maintain confidentiality

A new § 261.13(d) was added. Section
261.13(b)(1) was originally titled
“Exhaustion of administrative
remedies.” It did not state with
sufficient clarity that it was necessary to
file a request under §§ 261.13(b)(1) and
261.13(c) to exhaust administrative
remedies for discovery purpose in any
litigation, although this requirement was
intended. Accordingly, § 261.13(d)
makes clear that action under § 261.13(c)
exhausts administrative remedies for
discovery purposes in any litigation.
Section 261.13(d) also explains that a
request under § 261.9 (which implements
FOIA) does not exhaust administrative
remedies for discovery purposes in
litigation and that it is not necessary to
file a request under § 261.9 for that
purpose. This provision was added
because the standards for determining
whether to release confidential
supervisory information differ under
FOIA from the factors to be considered
for discovery in litigation.

Original § 261.13(c) has been
incorporated into new § 261.13(b)(1),
and original § 261.13(d) has been
incorporated into new § 261.11(b) and
§ 261.13(b)(2). These amendments are
described above. Section § 261.13(e) has
been amended to reflect the changes
made to § 261.13.

Minor wording changes have been
made to § 261.14 for the sake of clarity.

D. Requests for Confidential Treatment

After the proposed regulation was
published for comment, the President
issued Executive Order No. 12600 (June
23, 1987), which requires executive
agencies to establish procedures to
notify submitters of confidential
financial and commercial information of
any requests for access to such
information. The Executive Order is
similar in substance to the proposed
§ 261.17, which has now been modified
to reflect the provisions of the Executive
Order. These modifications will ensure
uniformity in treatment of submitters of
confidential commercial or financial
information.

One such modification provides in
§ 261.17(a)(1) that a designation of
confidentiality by a submitter will
expire after ten years. Another
modification, in § 261.17(a)(2), gives the
Secretary the discretion to notify a
submitter who has not requested
confidential treatment of his information
of a request for access, if the Secretary
has a reasonable expectation of
substantial competitive harm upon
disclosure. This standard of “‘reasonable
expectation of competitive harm”
replaces the proposed regulatior’s
standard of “"deemed confidential under
5 U.S.C. 552(b)(4)." A further
modification provides, in § 261,17(d),
that when the Secretary notifies a
submitter of a determination to release
the information despite written
objections by the submitter to such
disclosure, the Secretary will provide a
written explanation of why the
submitter's objections were not
sustained. The final change in
§ 261.17(e) concerns the exceptions
under which the Secretary need not
notify the submitter of a request for
confidential information. This change
replaces the exception for a claim of
confidentiality that "is deemed to be
insubstantial” with the exception used
in the Executive Order—that the
submitter's designation as confidential
is "“obviously frivolous.” This change
will not adversely affect the rights of
submitters since, to the extent “deemed
to be insubstantial™ differ from
“obviously frivolous,” the latter
formulation is seen as defining the
Secretary's discretion more narrowly
then the originally proposed
formulation.

These changes will ensure
consistency of the Board's regulation
with those used by other agencies and
will avoid confusion on the part of
requesters and submitters of
information.
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Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. No.
96-354, 5 U.S.C. 601 et seq.), the Board
certifies that the proposed amendment
will not have a significant economic
impact on a substantial number of small
entities. The amendment is a change to
agency pracedures and practice and
does not have a particular effect on
small entities.

List of Subjects in 12 CFR Part 261

Freedom of Information Act, Federal
Reserve System.

For the reasons set out in this notice,
and pursuant to the Freedom of
Information Act (5 U.S.C. 552), and the
Board's authority under section 9 of the
Federal Reserve Act (12 U.S.C. 321 et
seq.) and under section 5 of the Bank
Holding Company (12 U.S.C. 1844) to
exercise general supervision of and to
examine state member banks and bank
holding companies, and section 11(k) of
the Federal Reserve Act (12 U.S.C.
248(k)) to delegate functions to members
and employees of the Board and to the
Reserve Banks, the Board revises its
Rules Regarding Availability of
Information, 12 CFR Part 261 as follows:

PART 261—RULES REGARDING
AVAILABILITY OF INFORMATION

Subpart A—General Provisions

2611  Authority, purpose, and scope.

261.2 Definitions.

261.3 Custodian of records; certification;
service; alternative authority.

Subpart B—Published Information and
Records Available to Public; Procedures for
Requests

261.5 Published information.

261.6 Records available to public upon
request.

261.7 Deferred availability of certain
information.

261.8 Exemptions from disclosure.

261.9 Procedures for making requests for
indentifiable records; processing of
requests; appellate review of denial of
request; time extensions.

261.10 Fee schedules; waiver of fees.

Subpart C—Confidential Information Made
A'vailable to Supervised Institutions,
Financial Institutions Supervisory Agencies,
Law Enforcement Agencies, and Others in
Certain Circumstances

26111 Confidential supervisory information
made available to supervised financial
institutions and financial institution
supervisory agencies.

26112 Confidential information made
available to law enforcement agencies
and other nonfinancial institution
supervisory agencies.

26113 Other disclosure of confidential
supervisory information.

261.14 Subpoenas, orders compelling
production and other process.

Subpart D—Requests for Confidential
Treatment
261.15 Scope of subpart.
261.16 Submission and form of request for
confidential treatment; action on request.
261.17 Confidential commercial or financial
information.
Authority: 5 U.S.C. 552, 12 U.S.C. 248(k),
321, and 1844,

Subpart A—General Provisions

§261.1 Authority, purpose, and scope.

(a) Authority. This regulation is issued
by the Board of Governors of the
Federal Reserve System (the "Board")
pursuant to 12 U.S.C. 248(i) and (k) and 5
U.S.C. 552.

(b) Purpose. This regulation sets forth
the kinds of information made available
to the public, the rules of procedure for
obtaining documents and records, and
the rules of procedure with respect to
confidential information.

(c) Scope. (1) Subpart A contains
general provisions and definitions of
terms used in this regulation.

(2) Subpart B implements the Freedom
of Information Act (5 U.S.C. 552) and
explains:

(i) The kinds of information the Board
regularly publishes;

(ii) The types of records made
available to the public upon request;

(iii) The kinds of information exempt
from disclosure or subject to deferred
availability; and

(iv) The procedures for obtaining
information and for processing
information requests.

(3) Subpart C sets forth:

(i) The kinds of confidential
information made available to
supervised institutions, supervisory
agencies, law enforcement agencies, and
others in certain circumstances;

(ii) The procedures for disclosure;

(iii) The procedures for processing law
enforcement requests; and

(iv) The procedures with respect to
subpoenas, orders compelling
production, and other process.

(4) Subpart D contains the procedures
relating to requests for confidential
treatment of documents and
information.

§261.2 Definitions.

For purposes of this regulation:

(a) “Board's official files" means the
Board's central records.

(b) “Confidential supervisory
information' means cease and desist
orders, suspension or removal orders, or
other orders or actions under the
Financial Institutions Supervisory Act of

1966, as amended, the Bank Holding

Company Act of 1956, as amended, or
the Federal Reserve Act of 1913, as
amended; reports of examination and
inspection, confidential operating and
condition reports, and any information
derived from, related to, or contained in
them. “Confidential supervisory
information” may consist of documents
prepared by, on behalf of, or for the use
of the Board, a Reserve Bank, a Federal
or state financial institutions
supervisory agency, or a bank or bank
holding company.

(c) “Information of the Board" means
all information coming into the
possession of the Board, any Board
member, any Federal Reserve Bank, or
any officer, employee, or agent of the
Board or of any Federal Reserve Bank,
in the performance of functions for or on
behalf of the Board, including functions
delegated by the Board pursuant to Part
265 of this chapter.

(d) (1) “Records of the Board"
includes applications, rules, statements,
opinions, orders, memoranda, letters,
reports, accounts, and other written
material, as well as magnetic tapes,
computer printouts of information
obtained through use of existing
computer programs, maps, photographs,
and other materials in nonwritten or
machine readable form that are under
the control of the Board, that contain
information of the Board, and that:

(i) Constitute part of the Board's
official files; or

(ii) Are maintained for administrative
reasons in the regular course of business
in official files in any division or office
of the Board or any Federal Reserve
Bank in connection with the transaction
of any official business.

(2) “Records of the Board" does not
include:

(i) Handwritten notes; personal files
of Board members and employees;
tangible exhibits, formulas, designs, or
other items of valuable intellectual
property; extra copies of documents and
library and museum materials kept
solely for reference or exhibition
purposes; unaltered publications
otherwise available to the public in
Board publications, libraries, or
established distribution systems;

{ii) Documents, including lists, and
other material not in existence or not in
the Board's possession or control on the
date a request for records is received;

(iii) Documents no longer in the
possession of the Board which have
been disposed of in accordance with
law;

(iv) Copies of transcripts provided to
the Board under any reporting service
contract and that may be obtained
directly from the contractor;
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{(v) Documents of other agencies made
available to the Board on a confidential
basis by such agencies;

{vi) Documents that are not the
property of the Board and which have
been made available to the Board on a
temporary or otherwise limited basis
with its consent.

(e} (1) “Report of examination” means
the report prepared by the Board
concerning its examination of a state
member bank of the Federal Reserve
System, and includes reports of
inspection of bank holding companies,
U.S. branches or agencies of foreign
banks, and other institutions examined
by the Federal Reserve System. Such
reports may be prepared either solely by
the Board or jointly by the Board and an
appropriate state bank supervisory
agency.

(2) "Reports of examination™ may
include reports of examination of other
financial institutions prepared and
provided to the Federal Reserve System
by other Federal and state financial
institution supervisory agencies.

(f) “Report of inspection” means the
report prepared by the Board concerning
its inspection of a bank holding
company and its bank and nonbank
subsidiaries.

(g) (1) “Search™ means a reasonable
search of the Board's official files and
any other files containing Board records
as seem reasonably likely in the
particular circumstances to contain
documents of the kind requested.
Searches may be done manually or by
computer using existing programming.
For purposes of computing fees under
§ 261.10 of this regulation, search time
includes all time spent looking for
material that is responsive to a request,
including line-by-line identification of
material within documents. Such
activity is distinct from “review" of
material to determine whether the
material is exempt from disclosure.

(2) “Search” does not mean or include:

(i) Research; )

(ii) Creation of any information or
data retrieval program or system;

(iii) Extensive modification of an
existing program or system;

(iv) Creation of any document, or any
other activity that involves creative
processes rather than simply retrieval of
existing documents.

§261.3 Custodian of records; certification;
service; alternative authority.

(a) Custodian of records. The
Secretary of the Board is the official
custodian of all records of the Board,
including all records that are in the
possession or control of the Board, any
Federal Reserve Bank, or any Board or
Reserve Bank employee.

(b) Certification of record. The
Secretary may certify the authenticity of
any record of the Board, or of any copy
of such record, for any purpose, and for
or before any duly constituted Federal
or state court, tribunal, or agency.

(c) Service of subpoenas or other
process. Subpoenas or other judicial or
administrative process demanding
access to records of the Board shall be
addressed to and served upon the
Secretary of the Board at the Board's
offices in Washington, DC 20551.

(d) Alternative authority—(1)
Secretary of the Board. Any action or
determination required or permitted by
this regulation to be done by the
Secretary of the Board may be done by
an Associate Secretary or other
responsible employee of the Board who
has been duly designated for this
purpose by the Secretary.

(2) General Counsel. Any action or
determination required or permitted by
this regulation to be done by the
General Counsel may, in the General
Counsel's absence, be done by a deputy
or associate general counsel or other
attorney of the Board's Legal Division
who has been duly designated for this
purpose by the General Counsel.

(3) Director of Banking Supervision
and Regulation. Any action or
determination required or permitted by
this regulation to be done by the
Director of the Division of Banking
Supervision and Regulation may, in the
Director's absence, be done by the
Deputy Director or other official of the
Division who has been duly designated
for this purpose by the Director.

Subpart B—Published Information and
Records Available to Public:
Procedures for Requests

§261.5 Published information.

(a) Federal Register. The Board
publishes in the Federal Register for the
guidance of the public:

(1) Descriptions of the Board's central
and field organization;

(2) Statements of the general course
and method by which the Board's
functions are channeled and ¥
determined, including the nature and
requirements of procedures;

(3) Rules of procedure, descriptions of
forms available and the place where
they may be obtained, and instructions
on the scope and contents of all papers,
reports, and examinations;

(4) Substantive rules and
interpretations of general applicability,
and statements of general policy;

(5) Every amendment, revision, or
repeal of the foregoing;

(6) General notices of proposed
rulemaking;

(7) Notices of applications received
under the Bank Holding Company Act of
1956 (12 U.S.C. 1841 et seq.) and the
Change in Bank Control Act (12 U.5.C.
1817);

(8) Notices of formal public hearings
ordered by the Board;

(8) Notices of all Board meetings.

“ pursuant to 5 U.S.C. 552b;

{10) Notices identifying the Board's
systems of records, pursuant to 5 U.S.C.
552a; and

(11) Notices of agency data collection
forms being reviewed under the
Paperwork Reduction Act ( 5 U.S.C. 3501
et seq.).

(b) Board's reports to Congress—{1)
Annual report under Federal Reserve
Act. The Board's annual report to
Congress pursuant to the Federal
Reserve Act (12 U.S.C. 247), which is
made public upon its submission to
Congress, contains a full account of the
Board's operations during the year. an
economic review of the year, and
legislative recommendations to
Congress. The report includes:

(i) A full account of the policy actions
taken by the Board and the Federal
Open Market Committee; showing the
votes taken and the underlying reasons
(12 U.S.C. 247a);

(ii) Material pertaining to
administering Board functions under the
Bank Holding Company Act of 1956 (12
U.S.C. 1843(c) and 1844(d));

(iii) Material pertaining to bank
mergers approved by the Board under
section 18(c) of the Federal Deposit
Insurance Act (12 U.S.C. 1828(c)(9)); and

(iv) Reports required by section 114 of
the Truth in Lending Act (15 U.S.C.
1613); section 602 of the Change in Bank
Control Act (12 U.S.C. 1817(j)(14));
section 121 of the Securities and
Exchange Act (15 U.S.C. 78w(b)); the
Securities Act Amendments of 1975 (15
U.S.C. 78w); section 707 of the Equal
Credit Opportunity Act (15 U.S.C. 1691f);
section 18 of the Federal Trade
Commission Improvement Act (12 U.S.C.
57a(f)(5)); section 918 of the Electronic
Funds Transfer Act (15 U.S.C. 1693p);
section 805 of the Community
Reinvestment Act (12 U.S.C. 2904); and
section 3(h) of the International Banking
Act of 1978, Pub. L. 95-369.

(2) Reports under other Acts. The
Board also reports to Congress annually,
or at more frequent intervals, under
certain Acts of Congress, including but
not limited to the Freedom of
Information Act (5 U.S.C. 552(e)); the
Government in the Sunshine Act (5
U.S.C. 552b(i)); and the Full Employment
and Balanced Growth Act of 1978 (12
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U.S.C. 225a), concerning the
administration of its functions under
each of these acts.

(¢) Federal Reserve Bulletin—(1)
Contents. In the Federal Reserve
Bulletin, which is issued monthly, the
Board publishes:

(i) Economic and statistical
information; '

(ii) Articles on subjects of economic
interest or relating to Board activities;

(iii) Regulations;

(iv) Statements of general policy:

(v) Interpretations of laws and
regulations of general interest to the
public;

(vi) Notices of Board action on certain
types of applications; and

(vii) Board orders and accompanying
statements on certain types of
adjudications.

(2) Advanced release of information.
Some material published in the Bulletin
is released in advance of publication,
including certain regulations,
interpretations, orders and opinions, and
the Board's index of industrial
production and other statistical series.

(d) Other published information—[1)
Statements of financial condition. As
required by section 11(a) of the Federal
Reserve Act (12 U.S.C. 248(a)), the Board
issues weekly a statement showing the
condition of each Federal Reserve Bank
and a consolidated statement of the
condition of all Federal Reserve Banks,

(2) Index of applications. The Board
also-issues weekly an index of the
applications received and the actions
taken on such applications, as well as
other matters issued, adopted, or
promulgated by the Board.

(3) Statement of changes in bank
structure. In addition, the Board issues
weekly a statement showing changes in
the structure of the banking industry
resulting from mergers and the
establishment of branehes.

(4) Press releases. The Board
frequently issues statements to the press
and public regarding monetary and
credit actions, regulatory actions,
actions taken on certain types of
applications, and other matters. Current
press releases may be obtained from the
Board’s Publications Services Section.

(5) Computer tapes. The Board
periodically prepares data of various
kinds on computer tapes, which are
available to the public upon request
pursuant to a current schedule of
charges.

(6) Regulatory Service. The Board
publishes The Federal Reserve
Regulatory Service, which is a
multivolume looseleaf service
containing statutes, regulations,
interpretations, rulings, staff opinions,
and procedural rules under which the

Board operates. Parts of the Service are
also published as separate looseleaf
handbooks relating to Consumer and
Community Affairs, Monetary Policy
and Reserve Requirements, and
Securities Credit Transactions. The
Service and each handbook contain
subject and citation indexes, are
updated monthly, and may be
subscribed to on a yearly basis.

(7) Lists of Board publications. The
Board’s Publications Services Section
maintains a list of Board publications
that are available to the public. In
addition, a partial list of important
publications is published in the Federal
Reserve Bulletin.

(e) Indexes to Board actions. (1) The
Board's Freedom of Information Office
maintains an index to Board actions
which provides identifying information
about any matters issued, adopted, and
promulgated by the Board since July 4,
1967. The index is updated weekly and
is available to the public on microform.
Copies of the index may be obtained
upon request to the Secretary of the
Board subject to the current schedule of
charges, as described in § 261.10 of this
regulation.

(2) In addition, the Board publishes a
weekly index, as described in paragraph
(d)(2) of this section, which provides
identifying information on a current
basis about matters issued, adopted,
and promulgated by the Board. The
weekly index is available from the
Publications Services Section on a
subscription or a single issue basis
pursuant to a current schedule of
charges. Back issues of this index are
available from the Secretary of the
Board subject to the schedule of
charges, described in § 261.10 of this
regulation.

(f) Obtaining Board publications. All
publications issued by the Board may be
obtained from the Publications Services
Section of the Federal Reserve Board,
20th Street and Constitution Ave., NW.,
Washington, DC 20551 (pedestrian
entrance is on C Street, NW.), including:
(1) Current and available back issues of
the Board's Annual Report to Congress
(copies of the board's Annual Report to
Congress are also normally available for
examination at each Federal Reserve
Bank); and (2) single current and
available back issues of the Federal
Reserve Bulletin, which may be
obtained at the prescribed rates (any
individual or group may subscribe
annually to the Bulletin, at the
prescribed rate).

§261.6 Records available to public upon
request.

(a) Types of records made available.
Subject to the provisions of this

regulation, the following records shall be
made available for inspection and
copying upon request, unless they were
published promptly and made available
for sale or without charge:

(1) Orders made in the adjudication of
cases, and final opinions, including
concurring and dissenting opinions, and
orders and opinions issued pursuant ta,
authority delegated by the Board;

(2) Interpretations and statements of
policy adopted by the Board that are not
published in the Federal Register;

(3) Records of the final votes of Board
members;

{4) Administrative staff manuals and
instructions to staff that affect the
public; and

(5) Other records subject to disclosure
pursuant to 5 U.S.C. 552.

(b) Exceptions and limitations—(1)
Confidentiality. The Board may delete
identifying details from any record to
prevent a clearly unwarranted invasion
of personal privacy. The Board shall
state in writing the reason for the
deletion.

(2) Deferred availability. Availability
of information in any record may be
postponed, as provided in § 261.7 of this
regulation.

(3) Exempt records; discretionary
release. Some records are exempt from
disclesure under 5 U.S.C. 552(b), as
described in § 261.8 of this regulation.
However, except where disclosure is
expressly prohibited by statute,
regulation, or order, the Board may
release records that are exempt from
mandatory disclosure whenever the
Board or designated Board members, the
Secretary of the Board, the General
Counsel of the Board, the Director of the
Division of Banking Supervision and
Regulation, or the appropriate Federal
Reserve Bank, acting pursuant to this
regulation or Part 265 of this title,
determines that such disclosure would
be in the public interest. In no event
shall the release of information that has
been requested for commercial
solicitation purposes be considered to
be in the public interest unless such
release is specifically authorized by the
persons named in the records to be
released.

(4) Nonexempt information. Although
the Board may deny access to portions
of a record, it shall release reasonably
segregable nonexempt portions.

(58) Requests for applications, notices,
and reports. The Board preliminarily
identifies public portions of most
applications filed under the Bank
Holding Company Act, notices filed
under the Change in Bank Control Act,
and other reports filed in connection
with its supervision of financial
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institutions. The public portions contain
information that may be released by the
Board or appropriate Federal Reserve
Bank without further review. Each
request for these applications, notices,
and reports shall be considered to be a
request for the public portions only,
unless the requester specifically seeks
‘access to the entire document.

(8) Disposal of records. Nothing in this
regulation precludes the Board from
disposing of records eligible for disposal
in the normal course of business and in
accordance with applicable law.

(c) How to obtain access to records.
(1) Records of the Board subject to this
section are available for inspection and
copying, in response to requests for
identifiable records pursuant to § 261.9
of this regulation, from 9:00 a.m. to 5:00
p.m. weekdays, at the Office of the
Board of Governors ofthe Federal
Reserve System, 20th Street and
Constitution Avenue NW., Washington,
DC 20551 (the pedestrian entrance is on
C Sireet, NW.). Indexes of Board actions
and copies of selected Board records are
available in the Freedom of Information
Office for immediate inspection without
a request or other prior arrangements,

(2) The Board may determine that
certain classes of publicly available
filings shall be made available for
inspection and copying only at the
Federal Reserve Bank where those
records are filed.

(3) The publicly available portions of
Reports of Condition and Income of
individual banks, as well as certain
other data files produced by the Board,
are distributed by the National
Technical Information Service. Requests
for these public reports should be
addressed to:

Sales Oiffice,

National Technical Information Service,
U.S. Department of Commerce,

285 Port Royal Road,

Springfield, Virginia 22161,

(703) 487-4650.

§ 261.7 Deferred availability of certain
information.

(a) Information subject to deferred
availability. Certain types of
information may not be published in the
Federal Register or made available for
inspection and copying until after a
period of time the Board determines to
be reasonably necessary to avoid the
effects described in paragraph (b) of this
section.

(b) Reasons for deferred availability.
Informatiocn may be subject to deferred
availability or deferred publication
because earlier disclosure would likely:

(1) Interfere with accomplishing the
objectives of the Board in the discharge
of its statutory functions;

(2) Interfere with the orderly conduct
of the foreign affairs of the United
States;

(8) Permit speculators or others to
gain unfair profits or other unfair
advantages by speculative trading in
securities or otherwise;

(4) Result in unnecessary or
unwarranted disturbances in the
securities markets;

(5) Interfere with the orderly
execuction of the objectives or policies
of other government agencies; or

{6) Impair the ability to negotiate any
contract or otherwise harm the
commercial or financial interests of the
United States, the Board, any Federal
Reserve Bank, or any department or
agency of the United States.

§261.8 Exemptions from disclosure.

(a) Types of information or records
that are exempt from disclosure. The
following records and information of the
Board are exempt from disclosure under
this regulation:

(1) National defense. Any information
or record that is specifically authorized
under criteria established by an
Executive order to be kept secret in the
interest of national defense or foreign
policy and is in fact properly classified
pursuant to such Executive order.

(2) Examination, inspection,
operating, or condition reports, and
confidential supervisory information.

(i) Any matter that is contained in or
related to confidential supervisory
information prepared by, on behalf of, or
for the use of the Board, any Federal
Reserve Bank, or any Federal or state
financial institution supervisory agency
that deems such documents or
information confidential.

(ii) The Board may, however,
determine that certain kinds of
operating or condition reports may, for
reasons of policy, be routinely disclosed
to the public upon request. In such case,
no special authorization shall be
required for disclosure of the reports by
members of the Board's staff or by staif
of the Reserve Banks; and there shall be
no limitation on the use of the reports by
members of the public receiving them.

(3) Trade secrets; commercial or
financial information.

(i) Any matter that is a trade secret or
that constitutes commercial or financial
information obtained from a person and
that is privileged or confidential.

(i) The Board may, however, make
any information furnished in confidence
in connection with an application for
Board approval of a transaction
available to the public in accordance
with § 261.6 of this regulation, and
without prior notice and to the extent it
deems necessary, may comment on such

information in any opinion or statement
issued to the public in connection with a
Board action to which such information

pertains.

(4) Records or information compiled
for law enforcement purposes, Any
records or information compiled for law
enforcement purposes, to the extent
permitted under 5 U.S.C. 552(b)(7).
including information relating to
proceedings for:

(i) Issuing cease-and-desist orders,
suspension or removal orders, or other
orders or actions under the Financial
Institutions Supervisory Act of 1966, as
amended, the Bank Holding Company
Act of 1956, as amended, or the Federal
Reserve Act of 1913, as amended:

(ii) Terminating membership of an
institution in the Federal Reserve
System under section 9 of the Federal
Reserve Act (12 U.S.C. 327);

(iii) Suspending a depository
institution from use of the credit
facilities of the Federal Reserve System
under section 4 of the Federal Reserve
Act (12 U.S.C. 301); or

(iv) Granting or revoking any
approval, permission, or authority,
except to the extent provided in this
regulation and Part 262 of this chapter
concerning bank holding company and
bank merger applications. I

(5) Internal personnel rules and
practices. Any information related
solely to the internal personnel rules
and practices of the Board, within the
meaning of 5 U.S.C. 552{b)(2).

(6) Personnel and medical files. Any
information contained in personnel and
medical files and similar files the
disclosure of which constitute a clearly
unwarranted invasion of personal
privacy.

(7) Inter- or intra-agency
memorandums or letters. Any matter
con!ained in inter- or intra-agency
memorandums or letters that would not
be routinely available by law to a party
(other than an agency) in litigation with
an agency, including but not limited to:

(i) Memorandums;

(ii) Reports;

(iii) Other documents prepared by the
staffs of the Board or Federal Reserve
Banks; and

(iv) Records of deliberations of the
Board and of discussions at meetings of
the Board, any Board commilttee, or
Board staff, that are not subject to 5
U.S.C. 552b.

(8) Court order prohibitions. Any
document or information that is covered
by an order of a court of competent
jurisdiction that prohibits its disclosure.

(9) Statutory exemption. Any
information specifically exempted from
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disclosure by statute (other than 5
U.S.C. 552b), if the statute:

(i) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue; or

(ii) Establishes particular criteria for
withholding or refers to particular types
of matters to be withheld.

(b) Segregation of nonexempt
information—(1) Partial release. The
Board shall provide any reasonably
segregable portion of a record that is
requested after deleting those portions
that are exempt under this section. In
determining whether exempt
information is reasonably segregable,
the Board shall consider all relevant
factors, including but not limited to:

(i) The amount and placement of
nonexempt information in relation to the
structure and size of the document: and

(ii) The intelligibility and usefulness of
the nonexempt information that is
segregated balanced against the
administrative burden and cost of
segregation.

(2) Reasonably segregable portions.
Subject to these considerations,
reasonably segregable nonexempt
portions of a document are those
nonexempt portions:

(i) Whose meaning is not distorted by
deletion;

(ii) That are sufficiently detailed to be
int(;lligible and useful to the requester;
anc

(iii) From which a skillful and
knowledgeable person could not
reconstruct any exempt information.

(3) Computer tapes. Information
stored on computer tape that can be
segregated only by creating a new
retrieval program is not considered
reasonably segregable.

(c) Prohibition against disclosure.
Except as provided in this regulation, no
officer, employee, or agent of the Board
or any Federal Reserve Bank shall
disclose or permit the disclosure of any
unpublished information of the Board to
any person [other than Board or Reserve
Bank officers, employees, or agents
preperly entitled to such information for
the performance of official duties).
whether by giving out or furnishing the
information or a copy of it or by
fallowing any person to inspect or copy
it. or otherwise.

§261.9 Procedures for making requests
for identifiable records; processing of
requests; review of denial of request; time
extensions.

(a) Procedures for making request for
records—(1) Conlents of request. A
request for identifiable records shall
reasonably describe the records to
which access is sought in a way that

enables the Board’s staff to identify and
produce the records with reasonable
effort and without unduly burdening or

disrupting any of the Board's operations.

The request shall be submitted in
writing to the Secretary of the Board,
and the envelope clearly marked
“Freedom of Information Act Request."”
The request shall contain the following
information:

(i) The name and address of the
person filing the request, and the
telephone number at which the
requester can be reached during normal
business hours; ;

(ii) The name of any pending litigation
to which the request relates, the court,
and its location;

(iii) Whether the requested
information is intended for commercial
use, and whether the requester is an
educational or noncommercial scientific
institution, or news media
representative; and

(iv) A statement agreeing to pay the
applicable fees; or a statement
identifying any fee limitation desired; or
a request for a waiver or reduction of
fees that satisfies § 261.10(h) of this
regulation.

(2) Defective requests. (i) The Board
need not accept or process a request
that is not a request for identifiable
records or that:

(A) Can be complied with only by
designing an information retrieval
system; or

(B) Does not otherwise comply with
the requirements qf paragraph (a)(1) of
this section.

(ii) The Board may return a defective
request, specifying the deficiency. The
requester may submit a corrected
request which shall be treated as a new
request.

(3) Oral requests. The Board may
honor an oral request for records, but if
the requester is dissatisfied with the
Board's response and wishes to seek
review, the requester must submit a
written request, which shall be treated
as an initial request. i

(4) Advance payment of fees.
Whenever the Board requires advance
payment of any fee pursuant to
§ 261.10(g) of this regulation, the
requester shall promptly remit the
required advance payment to the Board
as a condition to further processing of
the request.

(b) Procedures for responding to
requests—{(1) Time limits. In response to
any request that satisfies paragraph (a)
of this section, the Board shall, if
necessary, cause an appropriate search
to be conducted of records of the Board
in existence on the date of receipt of the
request, and shall determine within ten
working days of receipt of the request

whether to comply with the request,
unless the running of such time is
suspended for payment of fees pursuant
to § 261.10(g)(3) of this regulation, or
such period is extended, pursuant to
paragraph (e) of this section or § 261.7 of
this regulation. The date of receipt for
any request, including one that is
addressed incorrectly or that is reférred
to the Board by another agency or by a
Federal Reserve Bank, is the date the
Office of the Secretary actually receives
it.

(2) Response to request. The Board
shall, within the time period specified in
paragraph (b)(1) of this section, notify
the requester of:

(i) The Board's determination of the
request;

(ii) The reasons for the determination;

(iii) The right of the requester to
appeal to the Board any denial or partial
denial, as specified in paragraph (d) of
this section; and

(iv) In the case of a denial of a
request, the name and title or position of
the person responsible for the denial.

(8) Refusal to acknowledge records. 1f
a request covers records or types of
records whose existence is confidential,
such as records of reforcement actions
against identifiable financial
institutions, the Board may advise the
requester that it can neither confirm nor
deny the existence of the requested
records and notify the requester of the
legal basis for that determination.

(4) Priority of responses. The
Secretary will agsign responsible staff to
particular requests and will normally
process requests in the order they are
received. However, in the Secretary's
discretion; or upon a court orderin a
matter to which the Board is a party, a
particular request may be processed out
of turn.

(5) Referrals. To the extent a request
covers documents that were created by,
obtained from, or classified by another
agency, the Board may refer the request
to that agency for a response and inform
the requester promptly of the referral.

(c) Procedures for copying and review
of records; number of copies; method of
duplication—(1) Request for copies.
When a requester asks that documents
be copied, copies shall be made at the
fee established, as provided in § 261.10
of this regulation. Copies shall be sent to
the requester by regular U.S. mail to the
address indicated in the request, unless
the requester elects to take delivery of
the documents at the Board's Freedom
of Information Office in Washington,
DC, or makes other arrangements
acceptable to the Board.

(2) Number of copies; method of
duplication. The Board need not provide
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more than one copy of any record to any
requester, and the Board may select the
form of the copy provided, such as
paper, microform, or other medium.

(3) Request to review documents.
Requesters may review documents at
the Board's Freedom of Information
Office under staff supervision.
Requesters may not disassemble or alter
any record or file being inspected,

(d) Appeal of denial of request for
records—{1) Request for review; time
limits. Any person denied access to
Board records requested in accordance
with this section may file with the Board
a written request for review of the
denial by the Board or Board member(s)
designated to hear such appeal. The
request shall be filed within ten working
days of the date on which the denial
was issued, or, where a request for
documents has been partially approved
but access to the documents has not
been given, within ten working days
from the date such documents are
transmitted to the requester. The request
shall prominently display the word
“Appeal” on the first page. An initial
request for records may not be
combined in the same letter with an
appeal.

(2) Untimely appeals. The Board may
consider an untimely appeal if:

(i) It is accompanied by a written
request for leave to file an untimely
appeal; and

(ii) The Board or designated Board
member(s) determines, in its discretion
and for good and substantial cause
shown, that the appeal should be
considered.

(3) Decision on appeal; time limits.
The Board or designated Board
member(s) shall make a determination
with respect to any appeal within 20
working days of actual receipt of the
appeal by the Secretary and shall
immediately notify the appealing party
of the determination and the right to
seek judicial review if the determination
upholds, in whole or in part, the denial
of the request for records. Such
determination is not subject to review
under § 265.3 of this chapter which
provides for review of actions taken
under delegated authority.

(4) Mootness of appeal. (i) The Board,
a Board member, or a staff person
designated by the Chairman may
declare an appeal wholly or partially
moot and instruct the Secretary of the
Board to reconsider the previous denial
orto release the requested documents,
where a determination is made that
intervening circumstances or additional
facts not known at the time of denial
have or may have eliminated any need
or justification for withholding the
requested documents.

(ii) The Secretary may reconsider a
denial being appealed if such
intervening circumstances or additional
facts come to the attention of the
Secretary while an appeal is pending.

(e) Time extensions in unusual
circumstances; failure to comply with
time limits—(1) Time extensions. In
unusual circumstances, as defined in 5
U.S.C. 552(a)(8), the time limits specified
in paragraph (b)(1) and paragraph (d}(3)
of this section may be extended for a
period of time not to exceed 10 working
days by written notice to the requester
setting forth the reasons for the
extension and the date on which a
determination is expected to be
dispatched. The extension of time may
be divided between the initial and
appellate reviews but the total
extensions relating to any request and
resulting appeal may not exceed 10
working days.

(2) Failure to comply with time limits.
If the Board fails to comply with the
time limits and extensions specified in
this section, the Board or other
responsible Board employee shall,
where practicable, give notice to the
requester, stating the reasons for the
delay and the date by which the Board
expects to dispatch its determination.
Without prejudice to the legal remedies
provided the requester in 5 U.S.C. 552,
the Board shall continue processing the
request as quickly as possible and shall
dispatch its determination when
reached in the same manner as if it had
been reached within the applicable time
limits.

§261.10 Fee schedules; waiver of fees.

(a) Fee schedules. Records of the
Board available for public inspection
and copying are subject to a written
Schedule of Fees for search, review, and
duplication. (See Appendix A for
Schedule of Fees.) The fees set forth in
the Schedule of Fees reflect the full
allowable direct costs of search,
duplication, and review, and may be
adjusted from time to time by the
Secretary to reflect changes in direct
costs.

(b) Fees charged. The fees charged
only cover the full allowable direct costs
of search, duplication, or review.

(1) “Direct costs’ mean those
expenditures which the Board actually
incurs in searching for and duplicating
(and in the case of commercial
requesters, reviewing) documents to
respond to a request made under § 261.9
of this regulation. Direct costs include,
for example, the salary of the employee
performing work (the basic rate of pay
for the employee plus a factor to cover
benefits) and the cost of operating
duplicating machinery. Not included in

direct costs are overhead expenses such
as costs of space, and heating or lighting
the facility in which the records are
stored.

(2) “Duplication™ refers to the process
of making a copy of a document
necessary to respond to a request for
disclosure of records, or for inspection:
of original records that contain exempt
material or that otherwise cannot be
inspected directly. Such copies may take
the form of paper copy, microform,
audio-visual materials, or machine
readable documentation (e.g., magnetic
tape or disk), among others.

(3) "Review" refers to the process of
examining documents located in
response to a request that is for a
commercial use to determine whether
any portion of any document located is
permitted to be withheld. It also
includes processing any documents for
disclosure, e.g., doing all that is
necessary to excise them and otherwise
prepare them for release. Review does
not include time spent resolving general
legal or policy issues regarding the
application of exemptions. i

(c) Commercial use. (1) The fees in the
Schedule of Fees for document search,
duplication, and review apply when
records are requested for commercial
use.

(2) “Commercial use request" refers to
a request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made:

(3) In determining whether a requester
properly belongs in this category. the
Secretary shall look first to the use to
which a requester will put the
documents requested. Where a
requester does not explain its purpose,
or where its explanation is insufficient,
the Secretary may seek additional
clarification from the requester before
categorizing the request as one for
commercial use.

(d) Educational, research, or media
use, (1) Only the fees in the Schedule of
Fees for document duplication apply
when records are not sought for
commercial use and the requester is a
representative of the news media, or an
educational or noncommercial scientific
institution, whose purpose is scholarly
or scientific research. However, there is
no charge for the first one hundred
pages of duplication.

(2) "Educational institution" refers to
a preschool, a public or private
elementary or secondary school, or an
institution of undergraduate higher
education, graduate higher education,
professional education, or an institution
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of vocational education which operates
a program of scholarly research.

(3) “Noncommercial scientific
institution” refers to an institution that
is not operated on a “commercial” basis
(as that term is used in paragraph (c) of
this section) and which is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any
particular product or industry.

(4) “Representative of the news
media" refers to any person that is
actively gathering news for an entity
that is organized and operated to
publish or broadcast news to the public.
The term “news" means information
that is about current events or that
would be of current interest to the
public. Examples of news media entities
include, but are not limited to, television
or radio stations broadcasting to the
public at large, and publishers of
periodicals (but orly in those instances
when they can qualify as disseminators
of “news") who make their products
available for purchase or subscription
by the general public. “Freelance"
journalists may be regarded as working
for a news organization if they can
demonstrate a solid basis for expecting
publication through that organization,
even though not actuslly employed by it.

(e) Other uses. For all other requests,
the fees in the Schedule of Fees for
document search and duplication apply.
However, there is no charge for the first
one hundred pages of duplication or the
first two hours of search time.

(f) Aggregated requests. If the
Secretary reasonably believes that a
requester or group of requesters is
attempting to break down & request into
a series of requests, each seeking
portions of a document or documents
solely for the purpose of avoiding the
assessment of fees, the Secretary may
aggregate such requests and charge
accordingly. It is considered reasonable
for the Secretary to presume that
multiple requests of this type made
within a 30-day period have been made
to avoid fees.

(8) Payment procedures—{1) Fee
payment. The Secretary may assume
that a person requesting records
pursuant to § 261.9 of this regulation will
pay the applicable fees, unless a request
includes a limitation on fees to be paid
or seeks a waiver or reduction of fees
pursuant to paragraph (h) of this section.

(2) Advance natification. If the
Secretary estimates that charges are
likely to exceed $25, the requester shall
be notified of the estimated amount of
fees, unless the requester has indicated

in advance willingness to pay fees as
high as those anticipated. Upon receipt
of such notice the requester may confer
with the Secretary as to the possibility
of reformulating the request in order to
lower the costs.

(3) Advance payment. (i) The
Secretary may require advance payment
of any fee estimated to exceed $250. The
Secretary mey also require full payment
in advance where a requester has
previously failed to pay a fee in a timely
fashion. ;

(ii) For purposes of computing the time
period for responding to requests under
§ 261.9(b] of this regulation, the running
of the time period will begin only after
the Secretary receives the required
payment. ‘

(4) Late charges. The Secretary may
assess interest charges when a fee is not
paid within 30 days of the date on which
the billing was sent. Interest will be at
the rate prescribed in section 3717 of
Title 31 U.S.C.A. and will accrue from
the date of the billing. This rate of
interest is published by the Secretary of
the Treasury before November 1 each
year and is equal to the average
investment rate for Treasury tax and
loan accounts for the 12-month period
ending on September 30 of each year.
The rate is effective on the first day of
the next calendar quarter after
publication.

(5) Fees for nonproductive search.
Fees for record searches and review
may be charged even if no responsive
documents are located or if the request
is denied, particularly if the requester
insists upon a search after being
informed that it is likely to be
nonproductive or that any records found
are likely to be exempt from disclosure.
The Secretary shall apply the standards
set out in paragraph (h) of this section in
determining whether to waive or reduce
fees.

(h) Waiver or reduction of fees—{1)
Standards for determining waiver or
reduction. The Secretary or his or her
designee shall grant a waiver or
reduction of fees chargeable under
paragraph (b) of this section where it is
determined both that disclosure of the
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government, and that the disclosure of
information is not primarily in the
commercial interest of the reguester.
The Secretary or his or her designee
shall also waive fees that are less than
the average cost of collecting fees. In
determining whether disclosure is in the

public interest, the following factors
shall be considered:

(i) Whether the subject of the
requested records concerns the
operations or activities of the
government;

(ii) Whether the disclosure is likely to
contribute to an understanding of
government operatioas or activities;

(iii) Whether disclosure of the
requested information will contribute to
public understanding;

(iv) Whether the disclosure is likely to
contribute significantly to public
understanding of government operations
or activities;

(v) Whether the requester has a
commercial interest that would be
furthered by the requested disclosure;
and, if so,

(vi) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in
comparison with the public interest in
disclosure, that disclosure is primarily in
the commercial interest of the requester.

(2) Contents of request for waiver. The
Secretary shall normally deny a request
for a waiver of fees that does not
include:

(i) A clear statement of the requester's
interest in the requested documents;

(ii) The use proposed for the
documents and whether the requester
will derive income or other benefit from
such use;

(iii) A statement of how the public will
benefit from such use and from the
Board's release of the requested
documerits; and

(iv) If specialized use of the
documents or information is
contemplated, a statement of the
requester’s qualifications that are
relevant to the specialized use.

(8) Burden of proof. In all cases the
burden shall be on the requester to
present evidence or information in
support of a request for a waiver or
reduction of fees.

(4) E'mployee requests. In connection
with any request by an employee,
former employee, or applicant for
employment, for records for use in
prosecuting a grievance or complaint of
discrimination against the Board, fees
shall be waived where the total charges
(including charges for information
provided under the Privacy Act of 1974
(5 U.S.C. 552a)) are $50 or less; but the
Secretary may waive fees in excess of
that amount.
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Subpart C—Confidential Information
Made Available to Supervised
Institutions, Financial institution
Supervisory Agencies, Law
Enforcement Agencies, and Cthers in
Certain Circumstances

§ 261.11 Confidential supervisory
information made available to supervised
financial institutions and financial
institution supervisory agencies.

(a) Disclosure of confidential
supervisory information to supervised
financial institutions. Confidential
supervisory information concerning a
supervised bank, bank holding company
(including subsidiaries), U.S. branch or
agency of a foreign bank, or other
institution examined by the Federal
Reserve System (“supervised financial
institution™) may be made available by
the Board or the appropriate Federal
Reserve Bank to the supervised financial
institution.

(b) Disclosure of confidential
supervisory information by supervised
financial institution—{1) Parent bank
holding company, directors, officers,
and employees. Any supervised
financial institution lawfully in
possession of confidential supervisory
information of the Board pursuant to this
section may disclose such information,
or portions thereof, to its directors,
officers, and employees, and to its
parent bank helding company and its
directars, officers, and employees.

(2) Certified public accountants and
legal counsel. Any supervised financial
institution lawfully in possession of
confidential supervisory information of
the Board pursuant to this section may
disclose such information, or portions
thereof, to any certified public
accountant or legal counsel employed
by the supervised financial institution,
subject to the following conditions:

(i) Certified public accountants or
legal counsel shall review the
confidential supervisory information
only on the premises of the supervised
financial institution, and shall not make
or refain any copies of such information;

{ii) The certified public accountants or
legal counsel shall not disclose the
confidential supervisory information for
any purpose without the prior written
approval of the Board's General Counsel
except as necessary to provide advice to
the supervised financial institution, its
parent bank holding company, or the
officers, directors, and employees of
such supervised financial institution and
parent bank holding company.

(e) Disclosure upon request to Federal
financial institution supervisory
agencies. Upon requests, the Director of
the Division of Banking Supervision and
Regulation or the appropriate Federal
Reserve Bank, may make available to

the Comptroller of the Currency, the
Federal Deposit Insurance Corporation,
and the Federal Home Loan Bank Board
and their regional offices and
representatives, confidential supervisory
information and other appropriate
information (such as confidential
operating and condition reports) relating
to a bank, bank holding company
(including subsidiaries), U.S. branch or
agency of a foreign bank, or other
supervised financial institution.

(d) Disclosure upon request to state
financial institution supervisory
agencies. Upon requests, the Director of
the Division of Banking Supervision and
Regulation or the appropriate Federal
Reserve Bank may make available
confidential supervisory information
and other appropriate information (such
as confidential operating and condition
reports) relating to a bank, bank holding
company (including subsidiaries), U.S.
branch or agency of a foreign bank, or
other supervised financial institution to:

(1) A state financial institution
supervisory agency having direct
supervisory authority over such
supervised financial institution; or

(2) A state financial institution
supervisory agency not having direct
supervisory authority over such
supervised financial institution if the
requesting agency has entered into an
information sharing agreement with the
appropriate Federal Reserve Bank and
the information to be provided concerns
a supervised financial institution that
has acquired or has applied to acquire a
financial institution subject to that
agency'’s direct supervisory authority.

(e) Discretionary disclosures. The
Board may determine, from time to time,
to authorize other disclosures of
confidential information as necessary.

(f) Conditions and limitations. The
Board may impose any conditions or
limitations on disclosure under this
section that it determines are necessary
to effect the purposes of this regulation.

(g) Other disclosure prohibited. All
confidential supervisory information or
other information made available under
this section shall remain the property of
the Board. No supervised financial
institution, financial institution
supervisory agency, person, or any other
party to whom the information is made
available, or any other officer, director,
employee or agent thereof, may disclose
such information without the prior
written permission of the Board's
General Counsel except in published
statistical material that does not
disclose, either directly or when used in
conjunction with publicly available
information, the affairs of any
individual, corporation, or other entity.

No person obtaining access to
confidential supervisory information
pursuant to this section may make a
personal copy of any such information;
and no person may remove confidential
supervisory information from the
premises of the institution or agency in
possession of such information except
as permitted by specific language in this
regulation or by the Board.

(h) Disclosure of Foreign Bank
Confidential Report of Operations—{1)
Availability of Foreign Bank
Confidential Report of Operations to
Bank Supervisory Agencies.
Notwithstanding any other provision of
this regulation, any Confidential Report
of Operations (Form F.R. 2068) of a
foreign banking organization may, upon
written request to and approval by the
Director of the Division of Banking
Supervision and Regulation [or his
delegee), and with the concurrence of
the General Counsel (or his delegee), be
made available for inspection to another
bank supervisory authority having
general supervision of any United States
branch, agency, subsidiary bank or
commercial lending company of the
foreign banking organization, only for
use where necessary in the performance
of official duties. These reports shall be
made available for inspection by
authorized persons only on Federal
Reserve premises under the same
procedures as apply to personnel of the
Federal Reserve System. All reports
made available under this paragraph
shall remain the property of the Board;
and no person, agency or authority who
obtains access to any such report, or
any officer, director, or employee
thereof, shall publish, publicize, or
otherwise disclose any information
contained in the report to any person.

(2) Bestrictions on disclosure by
Federal Reserve System employees. It is
the Board's policy that the
confidentiality of a foreign banking
organization's Confidential Report of
Operations (Form F.R, 2068) should be
maintained at all times. Except as
provided by paragraph (h)(1) of this
section, information submitted to the
Board as part of any Confidential Repor!
of Operations is not available for public
inspection by any person other than an
officer, employee, or agent of the Board
or of a Federal Reserve Bank properly
entitled to such information in the
performance of such person's official
duties. Any employee that violates this
section by releasing such a report to any
unauthorized person may be subject to
disciplinary action under 12 CFR
264.735-5 (Rules of Employee
Responsibilities and Conduct).
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§261.12 Confidential information made

availabie to law enforcement agencies and

other nonfinancial institution supervisory
agencies.

(&) Disclosure upon reguest. Upon
written request. the Board may make
available to appropriate law
enforcement agencies and to other
nonfinancial institution supervisory
agencies for use where necessary in the
performance of official duties, reports of
examination and inspection,
confidential supervisory information,
and other confidential documents and
information of the Board concerning
banks, bank holding companies and
their subsidiaries, U.S: branches and
agencies of foreign banks, and other
examined institutions.

(b) Eligibility. Federal, state, and local
law enforcement agencies and other
nonfinancial institution supervisory
agencies may file written requests with
the Board for access to confidential
documents and information under this
section of the regulation. Properly
accredited foreign law enforcement
agencies and other foreign government
agencies may also file written requests
with the Board.

(c) Contents of request. To obtain
2ccess to confidential documents or
information under this section of the
regulation, the head of the law
enforcement agency or nonfinancial
institution supervisory agency (or their
designees) shall address a leiter request
to the Beard's General Counsel,
specifying:

(1) The particular information, kinds
of information, and where possible, the *
particular documents to which access is
sought;

(2) The reasons why such information
cannot be obtained from the examined
institution in question rather than from
the Board;

(3) A statement of the law
enforcement purpose or other purpose
for which the information shall be used;
_ (4) Whether the requested disclosure
is permitted or restricted in any way by
applicable law or regulation;

(5) A commitment that the information
requested shall not be disclosed to any
person outside the agency without the
written permission of the Board or its
General Counsel; and

(6) If the document or information
requested includes customer account
information subject to the Right to
Financial Privacy Act, as amended (12
U.S.C. 3401 et seq.), a statement that
such customer account information need
not be provided, or a statement as to
why the Act does not apply to the
fequest, or a certification that the
requesting agency has comglied with the
requirements of the Act.

(d) Action on request. (1) The General
Counsel shall review each request and
may approve the request upon
determining that:

(i) The request complies with this
section;

(ii) The information is needed in
connection with a formal investigation
or other official duties of the requesting
agency;

(iii) Satisfactory assurances of
confidentiality have been given; and

(iv) No law prohibits the requested
disclosure.

(2) The General Counsel may impose
any conditions or limitations on
disclosure that the General Counsel
determines to be necessary to effect the
purposes of this regulation or to insure
compliance with applicable laws or
regulations.

(e) Federal and state grand jury,
criminal trial; and government
administrative subpoeras. The Board's
General Counsel shall review and may
approve the disclosure of confidential
information pursuant to Federal and
slate grand jury, criminal trial, and
government administrative subpoenas.
The General Counsel may impose such
conditions or limitations on disclosure
under this section that the General
Counsel determines are necessary to
effect the purposes of this regulation, to
insure compliance with applicable laws
or regulations, or to protect the
confidentiality of the Board's
information.

(f) Requests for testimony or
interviews. Government agencies
seeking to obtain testimony or
interviews from current and former
Federal Reserve System staff concerning
any confidential information of the
Board shall use the procedures set out in
paragraph (c) of this section.

(8) Other disclosure prohibited. All
reports and information made available
under this section remain the property of
the Board, and except as otherwise
provided in this regulation, no person,
agency, or authority to whom the
information is made available, or any
officer, director, or employee thereof,
may disclose any such information
except in published statistical material
that does not disclose, either directly or
when used in conjunction with publicly
available information, the affairs of any
individual or corporation.

§261.13 Other disclosure of confidential
supervisory information.

(a) Board policy. 1t is the Board's
policy regarding confidential
supervisory information that such
information is confidential and
privileged. Accordingly, the Board will
not normally disclose this information to

the public. The Board, when considering
a request for disclosure of confidential
supervisory information under this
section, will not authorize disclosure
unless the person requesting disclosure
is able to show a substantial need for
such information that outweighs the
need to maintain confidentiality,

(b) Requests for disclosure.—(1)
Requests from litigants for information
or testimony. Any persen (except
agencies identified in §8§ 261.11 and
261.12 of this regulation) seeking access
to confidential supervisory information
or seeking to obtain the testimony of
present or former Board or Reserve
Bank employees on matters involving
confidential supervisory information of
the Board, whether by deposition or
otherwise, for use in litigation before a
court, board, commission, or agency,
shall file a written request with the
General Counsel of the Board. The
request shall describe:

(i) The particular information, kinds of
information, and where possible, the
particular documents to which access is
sought;

(ii) The judicial or administrative
action for which the confidential
supervisory information is sought;

(ii1) The relationship of the
confidential supervisory information to
the issues or matters raised by the
judicial or administrative action;

(iv) The requesting person's need for
the information;

(v) The reason why the requesting
person cannot obtain the information
sought from any other source; and

(vi) A commitment to ¢btain a
protective order acceptable to the Board
from the judicial or administrative
tribunal hearing the action preserving
the confidentiality of any information
that is provided.

(2) All other requests. Any other
person (except agencies identified in
§§ 261.11 and 261.12 of this regulation)
seeking access to confidential
supervisory information for any other
purpose shall file a written request with
the General Counsel of the Board. A
request under this paragraph (b)(2) shall
describe the purpose for which such
disclosure is sought.

(¢) Action on request.—(1)
Determination of approval. The General
Counsel of the Board may approve a
request made under this section
provided that he or she determines that:

(i) The person making the request has
shown a substantial need for

confidential supervisory information

that outweighs the need to maintain
confidentiality; and

(ii) Disclosure is consistent with the
supervisory and regulatory
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responsibilities and policies of the
Board.

(2) Conditions or limitations. The
General Counsel of the Board may, in
approving a request, impose such
conditions or limitations on use of any
information disclosed as is deemed
necessary to protect the confidentiality
of the Board's information.

(d) Exhaustion of administrative
remedies for discovery purposes in civil,
criminal, or administrative action.
Action on a request under this section
by the General Counsel of the Board
shall exhaust administrative remedies
for discovery purposes in any civil,
criminal, or administrative proceeding.
A request made pursuant to § 261.9 of
this regulation does not exhaust
administrative remedies for discovery
purposes. Therefore, it is not necessary
to file a request pursuant to § 261.9 to
exhaust administrative remedies under
this section.

(e) Other disclosure prohibited. A1l
confidential supervisory information
made available under this section shall
remain the property of the Board. Any
person in possession of such information
shall not use or disclose such
information for any purpese other than
that authorized by the General Counsel
of the Board without his or her prior
written approval.

§261.14 Subpoenas, orders compelling
production, and other process.

(a) Advice by person served. Any
person (including any officers,
employee, or agent of the Board or any
Federal Reserve Bank) who has
documents or information of the Board
that may not be disclosed and who is
served with a subpoena, order, or other
judicial or administrative process
requiring his or her personal attendance
as a witness or requiring the production
of documents or information in any
proceeding, shall:

(1) Promptly inform the Board's
Genetal Counsel of the service and all
relevant facts, including the documents
and information requested, and any
facts of assistance to the Board in
determining whether the material
requested should be made available;
and

(2) At the appropriate time inform the
court or tribunal that issued the process
and the attorney for the party at whose
instance the process was issued of the
substance of these rules.

(b) Appearance by person served.
Unless the Board has authorized
disclosure of the information requested,
any person who has Board information
that may not be disclosed, and wlio is
required to respond to a subpoena or
other legal process, shall attend at the

time and place required and decline to
disclose or to give any testimony with
respect to the information, basing such
refusal upon the provisions of this
regulation. If the court or other body
orders the disclosure of the information
or the giving of testimony, the person
having the information shall continue to
decline to disclose the information and
shall promptly report the facts to the
Board for such action as the Board may
deem appropriate.

Subpart D—Requests for Confidential
Treatment

§ 261.15 Scope of subpart.

(a) Data collection forms. This
subpart does not apply to data collected
by the Board on forms that are approved
pursuant to the Paperwork Reduction
Act (44 U.S.C. 3501 et seq) and are
deemed confidential by the Board. Any
such form deemed confidential by the
Board shall contain language so
indicating on the face of the form or in
its instructions. Such information may,
however, be disclosed in aggregate form
in such a manner that individual
company data is not disclosed or
derivable.

(d) Duty to submit information. This
subpart does not modify in any manner
the obligation of any person or company
to submit, pursuant to any law or
regulation, any document, information,
form, or other filing to the Board or any
Federal Reserve Bank.

(c) Public comments. (1) Any
comments submitted by a member of the
public on applications and regulatory
proposals being considered by the Board
are public unless the Board or the
Secretary determines that confidential
treatment is warranted.

(2) A request for confidential
treatment of such comments shall be
submitted in a separate letter or
memorandum accompanying the
comments and on which the words,
"Request for Confidential Treatment™
are prominently displayed.
Notwithstanding any other provision of
this regulation, the Board need not
inform any person submitting such
comments of a decision not to afford
confidential treatment to the comments.

§261.16 Submission and form of request
for confidential treatment; action on
request.

(a) Submission of request. Any
submitter of documents or information
to the Board who desires that they be
afforded confidential treatment pursuant
to 5 U.S.C 552(b)(4) shall file a request
for confidential treatment with the
Board (o in lhic case of documents filed
with a Federal Reserve Bank, with that

Reserve Bank), at the time they are
submitted or & reasonable time after
submission.

(b) Form of request, Each request for
confidential treatment shall state in
reasonable detail the facts and
arguments supporting the request and its
legal justification. Conclusory
statements that particular information
would be useful to competitors or would
impair sales, or similar statements,
generally will not be considered
sufficient to justify confidential
treatment.

(c) Designation and separation of
confidential material. All information
considered eonfidential by a submitter
shall be clearly designated
“Confidential” in the submission and
clearly separated from information for
which confidential treatment is not
requested.

(d) Action on request. (1) Reguests for
confidential treatment of any documents
shall be considered in connection with
any request for access to the documents.
At their discretion, appropriate Board or
staff members (including Reserve Bank
staff) may act on the request for
confidentiality prior to any request for
access to the documents.

(2) Any request for confidentiality
pursuant to 5 U.S.C. 552(bj}(4) shall be
handled in accordance with § 261.17 of
this subpart.

(3) Nothing in this section limits the
Secretary's authority to make
determinations regarding requests for
access to records under § 261.9.

(e) Special procedures. The Board
may establish special procedures for
particular documents, filings, or types of
information by express provisions in
this regulation or by instructions on
particular forms that are approved by
the Board. These special procedures
shall take precedence over the
procedures set out in this subpart.

§261.17 Confidential commercial or
financial information.

(a) Reguest for confidential
information. (1) The Secretary shall
notify a submitter of any request for
access to all or & portion of information
pfrovided to the Board by the submitter
ift

(i) The submitter requested
confidential treatment of that
information pursuant to 5 U.S.C.
552{b}{4) (““trade secrets and commercial
or financial information obtained from a
person and privileged or confidential™);
and

(ii) The request by the submitter for
confidential treatment was made within
10 years preceding the date of the
request for access.
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(2) Absent a request by a submitter
for confidential treatment, the Secretary
may notify a submitter of a request for
access to all or a portion of information
provided by the submitter if it appears
to the Secretary that disclosure of the
information may reasonably be
expected to cause substantial
competitive harm to the submitter.

(b) Notice to submitter. The notice
given to the submitter pursuant to
paragraph [a) of this section shall:

(1) Where possible, be given within
five working days of the receipt of the
reguest for access;

(2) Describe the request;

{3) Give the submitter a reasonable
opportunity, not to exceed ten working
days, to submit written objections to
disclosure of the information; and

(4) if given orally, be promptly
confirmed in writing by the Secretary.

(c) Notice to requestler. At the same
time the Secretary notifies the submitter,
the Secretary shall also notify the
requester that the request is subject to
the provisions of this section and that
the submitter is being notified of the
request.

(d) Determination by Secretary. The
Secretary's determination whether or
not to disclose any document for which
confidential treatment has been
requested pursuant to this section shall
be communicated to the submitter and
the requester immediately. If the
Secretary determines to disclese the
document or information and the
submitter has objected to such
disclosure pursuant to paragraph (b) of
this section, the Secretary shall provide
the submitter with the reasons for
disclosure, and shall delay release of the
document or information for ten working
days following the date of the
determination.

(e) Exceptions to notice to submitter.
Notice to the submitter need not be
given if:

(1) The Secretary determines, prior to
giving such notice, that the request for
access should be denied;

{2) The requested information lawfully
has been published or otherwise made .
available to the public;

(3) Disclosure of the information is
required by law {other than 5 U.S.C.
552); or

{4) The submitter's claim of
confidentiality under 5 U.8.C. 552{b)(4)
appears obviously frivelous or has
already been denied by the Secretary,
except that in this last instance the
Secretary shall give the submitter
written notice of the determination to
disclose the information at least five
working days prior to release.

(f) Notice of lawsuit. (1) The Secretary
shall promptly notify any submitter of

information or documents covered by
this section of the filing of any suit
against the Board pursuant to 5 U.S.C.
552 to compel disclosure of such
documents or information.

(2) The Secretary shall promptly
notify the requester of any suit filed
against the Board to enjoin the
disclosure of any documents requested
by the requester.

(8) Exception for Board rulings.
Nothing in this section shall apply in
connection with any determination by
the Board to comment upon information
submitted to the Board in any opinion or
statement issued to the public as
described in § 261.8 of this regulation.

By order of the Board of Governors of the
Federal Reserve System, june 1, 1988.
William W. Wiles,

Secretary of the Board.
[FR Doc. 88-12719 Filed 6-6-88; 8:45 am]
BILLING CODE 6210-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 87-NM-175-AD; Amdt. 39~
5949]

Airworthiness Directives; Avions
Marcel Dassault-Breguet Aviation
(AMB-BA) Model Fan Jet Falcon Series
Airplanes

AGENCY: Federal Aviation
Administration ([FAA), DOT.
ACTION: Final rule.

SuMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain AMB-BA Model
Fan Jet Falcon series airplanes, which
requires medification of the main
landing gear (MLG) release mechanism.
This amendment is prompted by reports
of jamming of the rear lock when the
emergency manual control is operated.
This condition, if not corrected, could
result in failure of the MLG to extend.
DATE: Effective July 11, 1988.

ADDRESSES: The applicable service
information may be obtained from
Falcon Jet Corporation, 77737 Terrace
Avenue, Hasbrouck Heights, New Jersey
07604. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Armella Donnelly, Standardization
Branch, ANM-113; telephone (206) 431-

1967. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Waskington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations, applicable to
certain AMB-BA Model Fan Jet Falcon
series airplanes, which require
modification of the main landing gear
(MLG) release mechanism, was
published in the Federal Register on
March 8, 1988 (53 FR 7371).

Interested parties have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the proposal. :

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 117 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 3
manhours per airplane to accomplish the
required actions, and that the average
labor cost will be $40 per manhour.
Based on these figures, the total cost
impact of this AD to U.S. operators is
estimated to be $14,040.

“The regulations set forth in this
amendment are promulgated pursuant to
the authority in the Federal Aviation Act
of 1958, as amended {49 U.S.C. 1301, et
seq.), which statute is construed to
preempt state law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979) and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
ecomomic impact, positive or negative,
on a substantial number of small entities
because of the minimal cost of
compliance per airplane ($120). A final
evaluation has been prepared for this
regulation and has been placed in the
docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft,
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
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amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Avions Marcel Dassault-Breguet Aviation
(AMD-BA): Applies to Model Fan Jet
Falcon series airplanes as listed in
AMD-BA Service Bulletin FJF-32-
45(502), Revision 1, dated May 27, 1987,
certificated in any category. Compliance
is required within 60 days after the
effective date of this AD, unless
previously accomplished.

To prevent the inability to extend the main
landing gear (MLG) due to the lateral door
rear lock jamming, accomplish the following:

A. Install a stop on each MLG lateral door
rear lock in accordance with AMD-BA Fan
Jet Falcon Service Bulletin FJF-32-45(502),
Revision 1, dated May 27, 1987.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager,
Standardization Branch, ANM-113.

C. Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate airplanes to a base for the
accomplishment of the modification required
by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Falcon Jet Corporation, 77737
Terrace Avenue, Hasbrouck Heights,
New Jersey 07604. These documents
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or at the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective July 11,
1988.

Issued in Seattle, Washington, on May 26,
1988.

Frederick M. Isaac,

Acting Director, Northwest Mountain Region.
|FR Doc. 88-12735 Filed 6-6-88; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 88-NM-88-AD; Amdt. 39-5946]

Airworthiness Directives; Cessna
Model S550 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Cessna Model $550
series airplanes, which currently
requires repetitive inspections of the
cotter pins securing the main landing
gear (MLG) torque link connections, and
repair, if necessary. This action expands
the applicability to include all Cessna
Model S550 series airplanes, and revises
the corrective action procedures. This
amendment is prompted by reports that
the cotter pins securing the MLG torque
link connections were found broken on
other airplanes, and reports that
corrective repairs accomplished in
accordance with the existing AD are
inadequate. This condition, if not
corrected, could result in failure of the
cotter pins, which could lead to loss of
control of the airplane during takeoff or
landing.

EFFECTIVE DATE: June 20, 1988.
ADDRESSES: The applicable service
information may be obtained from
Cessna Aircraft Company, Citation
Marketing Division, P.O. Box 7706,
Wichita, Kansas 67277. This information
may be examined at FAA, Northwest
Mountain Region, 17800 Pacific Highway
South, Seattle, Washington, or FAA,
Central Region; Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas.

FOR FURTHER INFORMATION CONTACT:
Mr. Douglas W. Haig, Aerospace
Engineer, Wichita Aircraft Certification
Office, FAA, Central Region, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita Kansas 67209;
telephone (316) 946-4409.
SUPPLEMENTARY INFORMATION: On
February 6, 1986, the FAA issued AD 86—
01-02, Amendment 39-5237 (51 FR 5513;
February 14, 1986), applicable to Cessna
Model S550 series airplanes, Serial
Numbers $550-0001 through $550-0079,
which requires inspection to ensure that
the cotter pins securing the left and right
MLG torque link connections are not
missing or do not indicate evidence of
being cut or sheared by the attaching
nut. If the pins are not in place, or are
broken, they must be replaced or
repaired. That action was prompted by
reports of broken cotter pins. This
condition, if not corrected, could result

in loosening of the attaching nut and
bolt, and could lead to loss of control of
the airplane during takeoff or landing.

Recently, the FAA has received
reports of broken cotter pins found on
other Cessna Model 5550 series
airplanes with serial numbers outside of
those affected by the existing AD.
Accordingly, the FAA has determined
that the unsafe condition addressed in
AD 88-01-02 may exist on any airplane
of this model.:

Additionally, there have been two
reports of broken cotter pins found on
airplanes on which corrective repair
action had been taken in accordance
with AD 86-01-02. This indicates that
the corrective action was apparently
inadequate.

Since this situation is likely to exist or
develop on other airplanes of the same
type design, this AD requires a revision
to the Airplane Flight Manual (AFM)
requiring inspection of the cotter pins
prior to the first flight of the day, and
replacement of the cotter pin and
retorquing of the attaching nut, if
necessary.

The manufacturer has indicated that it
is designing a modification which, if
installed, would eliminate the need for
the inspections required by this AD.
Once this modification is available, the
FAA may consider further rulemaking to
require ifs installaticn, _

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The regulations set forth in this
amendment are promulgated pursuant to
the authority in the Federal Aviation Act
of 1958, as amended (49 U.S.C. 1301, &t
seq.), which statute is construed to
preempt state law regulating the same
subject. Thus in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
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involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required).

List of éubjects in 14 CFR Part 39
Aviation safety, Aircraft.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) [Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By superseding AD 86-01-02,
Amendment 39-5237 (51 FR 5513;
February 14, 1986), with the following
new airworthiness directive:

Cessna: Applies to all Mcdel S550 series
airplanes, certificated in any category.
Compliance required as indicated, unless
previously accomplished.

To prevent loss of control of the airplane
during landing or takeoff due to failure of the
cotter pins securing the main landing gear
torque link connections, accomplish the
following:

A. Within 48 hours after the effective date
of this AD, incorporate the following into the
Limitations Section of the FAA-approved
Airplane Flight Manual (AFM). This may be
accomplished by including a copy of this AD
in the AFM:

“Prior to the first flight of each day, verify
that the cotter pins securing the left and right
main landing gear torque link connections are
installed. If either cotter pin is broken,
missing, or exhibits any evidence of being cut
or sheared by the nut, prior to further flight,
accomplish paragraph B. of this AD."

B.1f either cotter pin is broken, missing, or
exhibits any evidence of being cut or sheared
by the nut, the nut must be retorqued to 630

inch-pounds, then tightened to align the cotter

pin(s) hole up to a maximum torque of 810
inch-pounds, and a new cotter pin(s), P/N
MS24665-287, installed. This must be
accomplished in accordance with Cessna
5550 Maintenance Manual Section 32-11-01,
Pages 403, 404, and 405.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager.
Wichita Aircraft Certification Office, FAA,
Central Region.

All persons affected by this directive
who have not already received the
appropriate service information from the

manufacturer may obtain copies upon
request to Cessna Aircraft Company,
Citation Marketing Division, P.O. Box
7706, Wichita, Kansas 67277. This
information may be examined at FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or FAA, Central Region,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas,

This supersedes Ad 86-01-02, Amendment
39-5237.

This amendment becomes effective June 20,
1988.

Issued in Seattle, Washington, on May 25,
1988.
Frederick M. Isaac,
Acting Director, Northwest Mountain Region.
[FR Doc. 88-12727 Filed 6-6-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No, 88-NM-47-AD; Amadt, 39-5947]

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
telegraphic Airworthiness Directive
T88-06-51, issued on March 11, 1988,
applicable to all Boeing Model 767 series
airplanes, which currently requires a
functional flow check of the cargo
compartment Halon fire extinguishant
distribution system. This amendment
requires additional inspection or testing
of the cargo compartment Halon fire
extinguishant distribution system. This
amendment is prompted by reports that
the cargo fire extinguishant system
plumbing was connected in reverse on
some airplanes and, in one case, the
extinguishant discharge nozzle in the aft
compartment was covered by a ceiling
panel. These conditions, if not corrected,
could result in severe damage to an
airplane in the event of a cargo
compartment fire.

DATE: Effective June 20, 1988.

ADDRESS: The applicable service
information may be obtained from the
Boeing Commercial Airplane Company,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at FAA, Northwest Mountain
Region, 17900 Pacific Highway South,
Seattle, Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 8010 East Marginal
Way South, Seattle, Washington,

FOR FURTHER INFORMATION CONTACT:
Mr. Henry A. Jenkins, Systems and

Equipment Branch, ANM-130S;
telephone (206) 431-1946. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C~
68966, Seattle, Washington 98168.

SUPPLEMENTARY INFORMATION: On
March 11, 1988, the FAA issued
telegraphic AD 88-06-51, applicable to
all Boeing Model 767 airplanes, which
requires flow testing of the cargo
compartment fire extinguishant system,
and repair, if necessary. That action was
prompted by two recent reports in which
cargo fire extinguishant system
plumbing was connected in reverse, the
aft discharge port to the forward
compartment distribution line and vice
versa.

Since the issuance of AD T88-06-51,

" one recent report also disclosed that an

extinguishant discharge nozzle in the aft
cargo compartment on one plane was
covered by a ceiling panel. This
condition could prevent discharge of the
fire extinguishant into the cargo
compartment through that nozzle.

These conditions, if not corrected,
could result in severe damage to the
airplane in the event of a cargo
compartment fire.

The FAA has reviewed and approved
Boeing Alert Service Bulletin 767-
26A0036, dated March 11, 1988, and
Boeing Service Letter 767-SL-26-11
dated March 10, 1988, which describe
inspections for both the cargo fire
extinguishant distribution system
reversal and covered extinguishant
discharge nozzles.

Since this condition is likely to exist
on other airplanes of the same type
design, this AD supersedes telegraphic
AD T88-06-51 and requires inspection to
assure freedom from coverage of the
discharge nozzles, and either a part
number inspection in accordance with
the previously mentioned service
bulletin or, alternatively, a functional
flow test of the distribution system to
ensure proper operation.

Since a situation exits that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

Information collection requirements
contained in this regulation have been
approved by the Office of Management
and Budget under the provisions of the
Paperwork Reduction Act of 1980 (Pub.
L. 96-511) and have been assigned OMB
Control Number 2120-0056.

The regulations set forth in this
amendment are promulgated pursuant to
the authority in the Federal Aviation Act
of 1958, as amended (49 U.S.C. 1301, et
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seq.), which statute is construed to
preempt state law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required).

List of Subjects in 14 CFR Part 39

Aviation safety, Aircraft.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 38—[AMENDED]
§39.13 [Amended]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised) Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

2. By superseding telegraphic AD 88—
08-51, issued March 11, 1988, with the
following new airworthiness directive:

Boeing: Applies to Boeing Model 767 series
airplanes, certificated in any category.
Compliance required as indicated, unless
previously accomplished.

To prevent severe damage to the airplane
in the event of a cargo compartment fire, due
to fire extinguishant distribution system
reversals or covered extinguishant discharge
nozzles, accomplish the following:

A. Within the next 24 hours (1 day) after
the effective date of this AD, accomplish
either of the following:

1. Conduct the cargo compartment fire
extinguishant distribution system part
number inspection, in accordance with
Boeing Alert Service Bulletin 767-26A0038,
dated March 11, 1988; or \

2. Conduct the functional flow check of the
cargo compartment Halon fire extinguishant
distribution system using guidelines in the

applicable section of Maintenance Manual
26-23-00. Verify that the flow is distributed to
the proper cargo compartment.

B. Within the next 30 days after the
effective date of this AD, inspect the cargo
fire extinguishant nozzles in accordance with
either Boeing Alert Service Bulletin 767~
26A0036, dated March 11, 1988, or Boeing
Service Letter 767-SL-26-11, dated March 10,
1988.

C. Any detected cargo fire extinguishant
distribution system reversals and/or covered
extinguishant nozzles must be ordered, in
accordance with the Boeing Model 767
Msintenance Manual, prior to further flight
with baggage or cargo in either the forward
or aft cargo compartments.

D. Within 7 days, report a complete
description of the findings from the
accomplishment of the requirements
paragraph A., above, from which il is
determined that the flow is not distributed to
the proper cargo compartment; and from the
requirements of paragraph B., above, from
which it is determined that a nozzle is
covered; to the Manager, Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington 98168.

E. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable leve! of safety, may
be used when approved by the Manager
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Seattle Aircraft
Certification Office.

F. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the tests required by this
AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124. This
information may be examined at FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

This supersedes telegraphic AD T88-06-51
issued March 11, 1988

This amendment becomes effective June 20,
1988.

Issued in Seattle, Washington, on May 25,
1988.

Frederick M. Issac,

Acting Director, Northwest Mountain Region.
[FR Doc. 88-12728 Filed 6-6-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 87-NM-130-AD; Amdt. 39-
5950]

Airworthiness Directives; Short
Brothers, PLC, Model SD3-30 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

sumMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Shorts Model SD3-
30 series airplanes, which requires
replacement of certain pitot tubes. This
amendment is prompted by reports of
inoperative pitot tubes due to icing. This
condition, if not corrected, could result
in erroneous airspeed and altitude
indications.

DATE: Effective July 11, 1988.

ADDRESSES: The applicable service
information may be obtained from the
Short Brothers, PLC, Service
Representative, 2011 Crystal Drive, Suite
713, Arlington, Virginia 22202-3702. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Armella Donnelly, Standardization
Branch, ANM-113; telephone (206) 431—
1967. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD), applicable
to Shorts Brothers Model SD3-30 series
airplanes, which requires replacement of
certain pitot tubes, was published in the
Federal Register on March 22, 1988 (52
FR 9322).

Interested person have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the proposal. >

After careful review of the available
data, the FAA has determined that air
safety and the public interest require
adoption of the rule as proposed.

It is estimated that 66 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 3 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of this AD

oL I =N S
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to U.S. operators is estimated to be
$7,920.

The regulations set forth in this
amendment are promulgated pursuant to
the authority in the Federal Aviation Act
of 1958, as amended (49 U.S.C. 1301, et
seq.), which statute is construed to
preempt state law regulating the same
subject, Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

For the reasons discussed above, the
FAA has determined that this document
(1) involves a proposed regulation which
is not major under Executive Order
12291 and (2) is not a significant rule
pursuant to the Department of
Transpertation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this proposed rule, if promulgated,
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
because of the minimal cost of
compliance per airplane ($120). A final
evaluation prepared for this action is
contained in the regulatory docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C, 1354(a), 1421 and 1423;
49 U.8.C. 108(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Short Brothers, PLC: Applies to Model
SD3-30 series airplanes; serial numbers
SH3002 through SH3096, inclusive;
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

. To prevent pitot tubes from becoming
noperative due to icing, which could result in
erroneous airspeed and altitude indication,
accomplish the following:

A. Within the next 180 days after the
effective date of this AD, replace pitot tubes
having the code letter “Z" adjacent to the
serial number with one containing a code
letter other than “Z", in accordance with
accomplishment instructions in Service

Bulletin SD3-34-28, Revision 1, dated
September 1, 1985.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety and
which has the concurrence of an FAA
Principal Maintenance Inspector, may be
used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager, Seattle
Aircraft Certification Office.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the requirements required
by this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to Short Brothers, PLC, Service
Representative, 2011 Crystal Drive, Suite
713, Arlington, Virginia 22202-3702. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective July 11,
1988.

Issued in Seattle, Washington, on May 26,
1988.

Frederick M. Isaac,

Acting Director Northwest Mountain Region,
[FR Doc. 8812736 Filed 6-6-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-NM-74-AD; Amdt. 39-5948]

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747
airplanes equipped with an integrated
autopilot/flight director and a Landing
Rollout Control Unit (LRCU) computer,
which requires certain revisions to the
Airplane Flight Manual (AFM)
concerning landing operations and the
installation of a placard on the
instrument panel, or, as an alternate,
rework of the computer. This
amendment is prompted by an incident
of excessive bank angle during
touchdown. This condition, if not
corrected, could result in contact of the

engine nacelle with the runway upon
landing,

DATE: Effective July 11, 1988.

ADDRESSES: The applicable service
information may be obtained from the
Boeing Commercial Airplane Company,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at FAA, Northwest Mountain
Region, 17900 Pacific Highway South,
Seattle, Washington, or the Seattle
Aircraft Certification Office, 9010 East
Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Frank vanLeynseele, Systems and =
Equipment Branch, ANM-130S;
telephone (206) 431-1948. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
63966, Seattle, Washington £3168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive which requires
certain revisions to the Airplane Flight
Manual (AFM) concerning landing
operations and the installation of a
placard on the instrument panel on
certain Boeing Model 747 airplanes was
published in the Federal Register on July
15, 1987 (52 FR 26484).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The first commenter, the Air
Transport Association (ATA) of
America, expressed no cbjections to the
proposed rule.

The other commenter, the Boeing
Commercial Airplane Company,
submitted a letter from a foreign
operator of a Model 747 airplarie
indicating that the operational costs
resulting from the proposed rule could
be far in excess of that indicated in the
Notice. The FAA agrees that additional,
indirect costs might be incurred if, for
example, it were necessary that an
airplane divert to a different airport as a
result of the limitations imposed by this
AD. However, the economic analysis of
this rulemaking identifies only those
costs associated directly with the
requirements of the AD, in this case, a
change to pages in the AFM and cockpit
placards, or an optional modification,

Further, Boeing submitted data
obtained from simulated landings which
indicate that a pilot would recognize the
cross-wind condition and take over from
the autoland system to prevent the
airplane from striking an engine nacelle
on the runway. Therefore, the
commenter suggested that the
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requirements of the proposed AD are
unnecessarily restrictive. The FAA does
not concur. These airplanes must be
able to land under low visibility
minimums without developing high bank
angles in an effort to correct for cross-
wind drift.

Since the issuance of the Notice,
Boeing has developed a modification to
correct the excessive roll condition that
could oceur during a cross-wind landing.
The FAA has reviewed and approved
Boeing Service Bulletin 747-22-2166
dated March 17, 1988, which describes a
modification to the Landing Rollout
Control Unit (LRCU) computer, P/N

, 60B00013-759. The FAA has determined
that modification of the LRCU in
accordance with the aforementioned
service bulletin is an acceptable
alternate means of compliance with the
intent of this rule, and has revised the
final rule to include this modification as
an optional requirement.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule, with the change
previously deseribed.

It is estimated that 4 airplanes of U.S.
registry will be affected by this AD. The
costs to operators who elect to revise
pages of the FAA-approved AFM and
install placard (which can be -
manufactured locally) is estimated to be
approximately one manhour per
airplane at an average labor cost of $40
per manhour. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $180. The
cost to operators who elect to rework
the LRCU computer to a part number
60B00013-760 is estimated to be
approximately 8 manhours per airplane
at an average labor cost of $40 per
manhour. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $1,280,

The regulations set forth in this
amendment are promulgated pursuant to
the authority in the Federal Aviation Act
of 1958, as amended (49 U.S.C. 1301, ef
seq.), which statute is construed to
preempt state law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulations do not have
federalism implications warranting the
preparation of a Federalism
Assessment.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 286,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act

that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small
entities, because the minimal cost of
compliance per airplane ($40 or $320). A
final evaluation has been prepared for
this regulation and has been placed in
the regulatory docket,

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft,
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 13—{AMENDED]

1. The euthority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised Pub. L. $7-449,
January 12, 1983); and 14 CFR 11.89,

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Boeing: Applies to Model 747 series
airplanes, equipped with the autepilot/
flight director which has the Landing
Rollout Control Unit (LRCU), part
number 60B00013-759, with the rollout
function not installed or previcusly
removed, certificated in any category.
Compliance is required as indicated,
unless previously accomplished.

To prevent engine contact with the runway
as a result of excessive airplane roll after
touchdown, accomplish the following:

A. Within the next 15 days after the
effective date of this AD, accomplish the
following:

1. Incorporate the following into the
Limitations Section of the Airplane Flight
Manua! (AFM). This may be accomplished by
inserting a copy of this AD In the AFM:
"Disconnect autopilot prior to 50 feet AGL
during approach to land;" and

2. Install a placard in plain view of both the
Captain and First Officer, which reads as
follows: “"Disconnect autopilot prior to 50 feet
AGL."

B. Rework of the LRCU, P/N 60B00013-759,
in accordance with the instructions contained
in Boeing Service Bulletin 747-22-218686, dated
March 17, 1988, constitutes terminating action
for the requirements of paragraph A., above.

C. An alternate means of compliance or
adjustment of compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Avionics Inspector
(PAI), who may add any comments and then
send it to the Seattle Aircraft Certification
Office.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.198 to
operate airplanes to a base for the
accomplishment of the requirements of this
AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obfain copies upon
request to Boeing Commercial Airplane
Company, P.O. Box 3707 Seattle,
Washington 98124. These documents
may be examined at FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or at the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

This amendment becomes effective july 11,
1988.

Issued in Seattle, Washington, on May 26,
1988.

Frederick M. Isaac,

Acting Director, Northwest Mountain Region.
[FR Doc. 88-12734 Filed 6-8-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-CE~26-AD; Amdt. 38-5853)

Airworthiness Directives; Partenavia
Costruzione Aeronautiche, S.p.A.,
Models P 68, P 68B, P 68C, P68C-TC,
P 68 “Cbserver”, and P 68-TC
“Observer” Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACT!ON: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to Partenavia Costruzione
Aeronautiche, S.p.A., Models P 68, P
68B, P 68C, P 88C-TC, P 68 “Observer”,
and P 88-TC “Observer” airplanes,
which requires initial and recurring
visual or non-destructive inspection of
the engine mounting brackets, repair or
replacement if corrosion or cracking is
found, and modification of the airpiane
to provide inspection access. Several
reports of cracks and corrosion have
been received by the airplane
manufacturer. Undetected corrosion or
cracks can result in structural failure of

- the engine mounts, whirl mode flutter,

and subsequent loss of the airplane. The
actions required by this AD will prevent
structural failure of the engine mounts.
DATES: Effective Date: July 13, 1988.
Compliance: As prescribed within the
body of the AD.
ADDRESSES: Partenavia Costruzione
Aeronautiche, S.p.A. Service Bulletin (S/
B) No. 70, Revision 1, dated May 13,
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1987, applicable to this AD may be
obtained from Partenavia Costruzione
Aeropautiche, S.p.A., Via Cava, Casoria-
Naples, Italy; Telephone: 81 759-0948.
Thig information may also be examined
a! the Rules Docket, FAA, Office of the
Regional Counsel, Room 1558, 601 East
12th Street, Kansas City, Missouri 641086.
FOR FURTHER INFORMATION CONTACT:
Mr. Munro Dearing, Aircraft
Certification Staff, AEU-100, Europe,
Africa and Middle East Office, FAA, c/o
American Embassy, B-1000, Brussels,
Belgium; Telephone 513.38.30, ext. 2710/
2711; or Mr. John P. Dow, Sr., FAA,
ACE-109, 601 East 12th Street, Kansas
City, Missouri 64106; Telephone (816)
426-6932.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an AD
requiring initial and recurring visual or
non-destructive inspection of the engine
mounting brackets, repair or
replacement if corrosion or cracking is
found, and medification of the airplane
to provide inspection access on
Partenavia Costruzione Aeronautiche,
S.p.A., Models P 68, P 68B, P 68C, P68C—
TC, P 68 "Observer”, and P 68-TC
"Observer” airplanes was published in
the Federal Register on December 10,
1987 (52 FR 46776). The airplane
manufacturer issued S/B 70, dated
November 21, 1986, applicable to Model
P 68, P 68B, P 68C, P 68C-TC, P 68
"Observer", and P 68-TC "Observer"
airplanes based on one report of
corroded or cracked engine mount
brackets: The FAA determined at that
time that the unsafe condition addressed
by Partenavia 8/B 70 was not likely to
exist or develop in other products of the
same type design.

An additional thirteen reports of
corrosion and cracks were subsequently
received, including areas not previously
reported. Consequently, Partenavia
Costruzione Aeronautiche, S.p.A. issued
Partenavia S/B No. 70, Rev. 1, dated
May 13, 1987, which describes initial
and recurrent visual or non-destructive
inspection and modification to install
inspection holes and repair or
replacement of engine mount brackets if
corrosion or a crack is found.

As a result of these additional reports,
the FAA has determined that if the
cracks and corrosion addressed in these
reports remain undetected, catastrophic
failure of the engine mount may occur
resulting in possible whirl mode flutter
and loss of the airplane.

The Registro Aeronautico Italiano
[RAI), which has responsibility and
authority to maintain the continuing
girworthiness of these airplanes in Italy,
classified Partenavia S/B No. 70, Rev. 1,

dated May 13, 1987, and RAI AD No. 87-
141/P.68--36, Rev. 2, dated August 31,
1987, and the actions recommended
therein by the manufacturer as
mandatory to assure the continued
airworthiness of the affected airplanes.
On airplanes operated under Italian
registration, this action has the same
effect as an AD on airplanes certified for
cperation in the United States. The FAA
relies upon the certification of the RAI
combined with FAA review of pertinent
documentation in finding compliance of
the design of these airplanes with the
applicable United States airworthiness
requirements and the airworthiness and
conformity of products of this design
certificated for operation in the United
States.

The FAA examined the available
information related to the issuance of
Partenavia S/B No. 70, Rev. 1, dated
May 13, 1987, and the mandatory
classification of this S/B by the RAJ, as
well as the information available
concerning the additional reports of
corrosion and cracks in the engine
mount brackets, and concluded that the
condition addressed by Partenavia S/B
No. 70, Rev. 1, dated May 13, 1987, was
an unsafe condition that may exist on
other airplanes of this type certificated
for operation in the United States.
Accordingly, the FAA proposed an
amendment to Part 39 of the FAR to
include an AD on this subject.

Interested persons have been afforded
an opportunity to comment on the
proposal. No comments or objections
were received on the proposal or the
FAA determination of the related cost to
the public.

Subsequent to the issuance of the
NPRM, the FAA discovered that
instructions for recurrent inspections
and serial number effectivity had been
omitted. Accordingly, since no
additional cost to the public is incurred,
and no change of the intent or substance
of the NPRM is involved, the AD is
adopted with the subject matter of those
omissions incorporated therein.

The FAA has determined that this
regulation involves 70 U.S. registered
airplanes at an appropriate initial cost
of $2,216 per airplane and $80 thereafter
per inspection for each airplane
resulting in a total initial fleet cost of
$155,120 and recurring fleet inspection
cost of $5,600 thereafter. The cost of
compliance with the proposed AD is so
small that the expense of compliance
will not be a significant financial impact
on any small entities operating this
airplane.

The regulations set forth in this
amendment are promulgated pursuant to
authority in the Federal Aviation Act of
1958, as amended (49 U.S.C. 1301 et

seq.), which statute is construed to
preempt State law regulating the same
subject, Thus, in accordance with
Executive Order 12612, it is determined
that such regulation does not have
federalism implications warranting the
preparation of a Federalism
Assessment,

Therefore, I certify that this action (1)
is not a "major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

A copy of the final evaluation
prepared for this action is contained in
the regulatory docket. A copy of it may
be obtained by contacting the Rules
Docket at the location provided under
the caption "ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adeption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

Partenavia Costruzione Aeronautiche S.p.A.:
Applies to Models P 68, P 68B, Pe8C,
P68C-TC, P 68 “Observer", and P 68-TC
"Observer" (all serial numbers (S/N})
airplanes certificated in any category.

Compliance: Required initially within 6
calendar months after the effective date of
this AD unless already accomplished within
the last 24 calendar months preceding the
effective date of this AD, and thereafter at
intervals not to exceed 24 calendar months or
500 hours time-in-service, (TIS) whichever
occurs first, unless already accomplished.

To prevent engine mount failure, whirl
mode flutter, and structural failure of the
wing, accomplish the following:

(a) For S/N 1 thru 368, at the time of the
iniidal inspection specified in this AD, modify
the engine skin panels for inspection access
in accordance with the instructions in Section
1 of Partenavia Service Bulletin (S/B) No. 70,
Rev, 1, dated May 13, 1987.

{b) For S/N 1 thru 368, visually inspect the
upper and lower engine mounts and
attachments for surface corrosion and cracks
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in accordance with the instructions in Section
1 of the aboeve S/B. If cracks or surface
corrosion are found, prior to further flight
repair the affected structure in accordance
with the instructions in paragraph (d) of this
AD.
(c) For S/N 369 and subsequent, visually
inspect the upper and lower engine mounts
and attachments for surface corrosion and
cracks in accordance with the instructions in
Section 3 of the above S/B. If cracks or
surface corrosion are found, prior to further
flight repair the affected structure in
accordance with the instructions in
paragraph (d} of this AD.

(d) If cracks or surface corrosion are found
as a result of the inspections specified in
paragraph (b) or {¢) of this AD, prior to
further flight, repair the affected structure as
follows:

(1) If the surface corrosion or crack extends
no deeper than 75/1000 (7.5%) of the original
local thickness, so that no less than 82.5% of
the original local thickness remains, repair
using the procedures described in Section 1 of
Partenavia S/B No. 70, Rev. 1, dated May 13,
1987,

(2) If any crack or surface corresion
extends deeper than 75/1000 (7.5%) of the
original local thickness, so that less than
92.5% of the original local thickness remains
including blistering, pitting, or flaking, prior
to further flight, remove and replace the
alfected part with a serviceable part as
described in Section 2 of Partenavia S/B No.
70, Rev. 1, dated May 13, 1987.

(e) Within one week following each
inspection specified in paragraph (b) or (c) of
this AD, submit a written report of the result
of that inspection to include whether or not
damage was found, part number(s) involved,
extent, location, and description of any
damage found, and a brief description of
remedial measures. Submit the reports to the
FAA, ACE-109, 601 East 12th Street, Kansas
City, Missouri 641086. If an inspection was
made previous to this AD, forward the
requested data within one week of receipt of
this AD, (Report approved by the Office of
Management and Budget under OMB No.
2120-0056.)

() Aircraft may be flown in aceordance
with FAR 21.197 to a location where this AD
may be accomplished.

(g) An equivalent means of compliance
with this AD may be used if approved by the
Manager, Aircraft Certification Staff, AEU-
100, Europe, Africa and Middle East Office,
FAA, c/o American Embassy, B-1000,
Brussels, Belgium; Telephone {322) 513.3830
ext. 3710/2711.

All persons affected by this directive
may obtain copies of the document(s)
referred to herein upon request to
Partenavia Costruzione Aeronautiche,
S.p.A., Via Cava, Casoria-Naples, Italy;
Telephone 81 75909486 (Product
Support); or may examine these
documents at the FAA, Office of the
Regional Counsel, Room-1558, 801 East
12th Street, Kansas City, Missouri 64106.

This amendment becomes effective on
July 13, 1988,

Issued in Kansas City, Missouri, on May 27,
1988.

Jerold M. Chavkin,

Acting Director, Central Region.

[FR Doc. 88-12733 Filed 6-6-88; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 88-ANM-4]
Amendment of Transition Area,
Holyoke, CO

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTiON: Final rule.

suMMARY: This action amends the
Holyoke, Colorado, Transition Area.
The amendment is necessary to provide
controlled airspace for a new instrument
approach procedure, The area will be
depicted on aeronautical charts for pilot
reference, and is intended to segregate
aircraft operating in Instrument Flight
Rules conditions and other aircraft
which are operating in Visual Flight
Rules conditions.

EFFECTIVE DATE: 0901 UTC, July 8, 1988,
FOR FURTHER INFORMATION CONTACT:
Ted Melland, ANM-538, Federal
Aviation Administration, Docket No. 88-
ANM-4, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168,
Telephone: (206) 431-2536.

SUPPLEMENTARY INFCRMATION:
History

On March 1, 1988, the FAA proposed
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to amend
the Holyoke, Colorado Transition Area
(53 FR 6180.).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Section 71.181 of Part 71
of the Federal Aviation Regulations was
republished in Handbook 7400.6D dated
January 4, 1988,

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations adds
controlled airspace to the Holyoke,
Colerado, Transition Area. The
additional area is needed to encompass
a new approach procedure to the
Holyoke Airport, Colorado. The area
will be depicted on aeronautical charts
for pilot reference enabling pilots to
remain clear of controlled airspace or
otherwise comply with Instrument Flight
Rules.

The FAA has determined that this
proposed regulation enly involves an

established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—{1) is not a "major rule"
under Executive Order 12291; {2} is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended as follows:

PART 71—[AMENDED]

1. The autherity citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354{a}. 1510;
Ex.O. 10854; 49 U.S.C. 106(g) (Revised Pub. L.
97-449, January 12, 1983}); 14 CFR 11.69,

§71.181 [Amended)

2. Section 71.181 is amended as
follows:

Holyoke, Colorado (Amended)

On the sixth line after “Heginbotham
NDB", change the period to a semicolon and
add the following: ** * * and that sirspace
extending upward from 1,200 feet above the
surface bounded by V80 on the north, V8 on
the south, and by the Colorado-Nebraska

State boundary on the east.”

Issued in Seattle, Washington, on May 20,
1988, -
F.E. Davis,

Assistant Manager, Air Traffic Division
Northwest Mouritain Region.

[FR Doc. 88-12730 Filed 6-6-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 88-ANM-11]

Alteration of Transition Area, Missoula,
MT

AGENCY: Federt;l Aviation
Administration (FAA), DOT.

ACTION: Correction to final rule.
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SUMMARY: This action corrects Federal
Register Document 88-7885 (as
published in the Federal Register on
April 11, 1988, 53 FR 11841) which
corrected the final rule revising the
transition area description for Missoula,
Montana (FR Document 88-835 as
published in the Federal Register on
January 19, 1988, 53 FR 1338). The
aforementioned correction document
incorrectly referenced the Missoula
VORTAC 209° radial rather than the
Missoula 290° radial in the 700-foot
transition area description.
FOR FURTHER INFORMATION CONTACT:
Bob Brown, ANM-535, Federal Aviation
Administration, Docket No. 88-ANM-11,
17800 Pacific Highway South, C-889686,
Seattle, Washington 98168, Telephone:
(206) 431-2535.

[ssued in Seattle, Washington, on May 20,
1988.
F.E. Davis,
Assistant Manoger, Air Traffic Division,
Northwest Mountain Region.
[FR Doc. 88-12731 Filed 6-6-88; 8:45 am]
BILLING CODE 4910-13-M

14CFR Part 71
[Airspace Docket No. 88-AGL-14)

Transition Area Alteration; Mobridge,
SD
AGENCY: Federal Aviation

Administration (FAA), DOT.
ACTION: Final rule,

SUMMARY: The nature of this action is to
reflect the name change of a
navigational facility cusrrently contained
in the Mobridge, SD, transition area
description. The published description
inadvertently refers to the NDB
(Nondirectional Radio Beacon) as
“Mobridge NDB" when in actuality the
facility name is “Riverbend NDB." This
action only involves the facility name
change and no other changes.

EFFECTIVE DATE: 0901 UTC, August 25,
1988,

FOR FURTHER INFORMATION CONTACT:
Harold G. Hale, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Iilinois
60018, telephone (312) 694-7360.
SUPPLEMENTARY INFORMATION:

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations will alter
the Mobridge, SD, transition area by
changing the NDB facility name from
"Mobridge NDB" to "Riverbend NDB"
where it appears in the transition area
description.

The alterations will affect only the
published description and will cause no
change to aeronautical operations as
currently conducted or to the general
configuration of the airspace.

I find that notice and public procedure
under 5 U.S.C. 553(b) are unnecessary
because this action is a minor
amendment in which the public would
not be particularly interested. Section
71.181 of Part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6D dated January 4,
1988.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71} is
amended as follows:

PART 71—{AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
E.O. 10854; 48 U.S.C. 106(g) (Revised Pub. L.
97-449, January 12, 1983); 14 CFR 11.69.

§ 71.181 [Amended]

2. Section 71.181 is amended as
follows:
Mobridge, SD [Amended]

Wherever the words “Mobridge NDB"
appears substitute the words "Riverbend
NDB."

Issued in Des Plaines, Illinois, on May 28,
1988,
Teddy W. Burcham,
Manager, Air Traffic Division.
[FR Doc. 88-12729 Filed 6-6-88; 8:45 am|]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Part 390

[Docket No. £0227-8081]
Discontinuance of Daify License List

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: In accordance with § 390.4 of
the Export Administration Regulations,
the Department of Commerce has
published a daily list of Export Licenses
Approved and Reexports Authorized. A
notice was published in the Federal
Register on April 1, 1988 (53 FR 10553)
stating that, effective May 2, 1988, the
Department of Commerce would
discontinue publication of this list.
Supplementary information in the netice
provided the financial justification for
this action and informed subscribers
that current subscription balances
would be refunded by the Department
within approximately six months.

This rule revises § 390.4 of the Export
Administration Regulations by removing
the provisions on the availability of the
daily licensing list.

EFFECTIVE DATE: This rule is effective
May 2, 1988.

FOR FURTHER INFORMATION CONTACT:
Willard Fisher, Regulations Branch,
Bureau of Export Administration,
Telephone: (202) 377-3856.

SUPPLEMENTARY INFORMATION:
Rulemaking Requirements

1. Because this rule concerns a foreign
and military affairs function of the
United States, it is not a rule or
regulation within the meaning of section
1(a) of Executive Order 12291, and it is
not subject to the requirements of that
Order. Accordingly, no preliminary or
final Regulatory Impact Analysis has to
be or will be prepared.

2. This rule does not contain a
collection of information subject to the
Paperwork Reduction Act of 19870 (44
U.S.C. 3501 et seq.).

3. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553), or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 803(a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.
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4. Section 13(a) of the Export
Administration Act of 1979, as amended
(EAA] (50 U.S.C. app. 2412(a)), exempts
this rule from all requirements of section
553 of the Administrative Procedure Act
(APA) (5 U.S.C. 553), including those
requiring publication of a notice of
proposed rulemaking, an oppertunity for
public comment, and delay in effective
date. This rule is also exempt from these
APA requirements because it involves a
foreign and military affairs function of
the United States. Section 13(b) of the
EAA does not require that this rule be
published in proposed form because this
rule does not impose a new control.
Further, no other law requires that a
notice of proposed rulemaking and an
opportunity for public comment by given
for this rule.

5. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

Therefore, this regulation is issued in
final form. Although there'is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Willard Fisher, Office of
Technology and Policy Analysis, Bureau
of Export Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044,

List of Subjects in 15 CFR Part 350

Administrative practice and
procedure, Advisory committees,
Exports.

Accordingly, Part 390 of the Export
Administration Regulations (15 CFR
Parts 368-399) is amended as follows:

PART 390—[AMENDED]

1. The authority citation for 15 CFR
Part 390 continues to read as follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 et seq.), as amended by Pub.
L. 97-145 of December 29, 1981 and by Pub. L.
99-64 of July 12, 1985; E.O. 12525 of July 12,
1985 (50 FR 28757, July 186, 1985); Pub. L. 95—
223 of December 28, 1977 (50 U.S.C. 1701 et
seq.): E.O. 12543 of January 7, 1986 (51 FR 875,
January 9, 1986),

2. Section 390.4 is revised to read as
follows:

§390.4 Disclosure of license issuance and
other information.

As provided by section 12(c) of the
Export Administration Act of 1979, as
amended, information obtained for the
purpose of considering license
applications and other information
obtained by the U.S. Department of
Commerce concerning license
applications will not be made available
to the public without the approval of the

Secretary of Commerce. Shippers'
Export Declarations also are exempt
from public disclosure, except with the
approval of the Secretary of Commerce,
in accordance with section 12(c) of the
Export Administration Act of 1979 and
section 301(g) of Title 13, United States
Code.

Dated: June 2, 1988,
Vincent F. DeCain,

Depulty Assistant Secretary for Export
Administration.

[FR Doc. 88-12794 Filed 6-6-88; 8:45 am]
BILLING CODE 3510-DT-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
[ Dkt. C-3230]
Sun Industries, Inc.; Prohibited Trade

Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order,

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order prohibits, among other things, a
Jonesboro, AR., manufacturer and seller
of tanning devices and related products
from misrepresenting that the use of a
tanning device does not pose a risk of
any harmful side effects to users. The
consent order also requires the
respondent to include a warning
statement in any advertisements or
promotional materials used for its
tanning devices.

DATE: Complaint and Order issued May
13, 1988.1

FOR FURTHER INFORMATION CONTACT:
Brinley H. Williams, Cleveland Regional
Office, Federal Trade Commission, Suite
500-Mall Bldg., 118 St. Clair Ave.,
Cleveland, OH. 44114. (216) 522-4210.
Toby M. Levin, FTC/S-4002,
Washington, DC 20580. (202) 326-3156.
SUPPLEMENTARY INFORMATION: On
Wednesday, December 23, 1987, there
was published in the Federal Register,
52 FR 48543, a proposed consent
agreement with analysis In the Matter of
Sun Industries, Inc., a corporation, for
the purpose of soliciting public
comment. Interested parties were given
sixty (60) days in which to submit
comments, suggestions or cbjections
regarding the proposed form of order.

! Copies of the Compiaint and the Decision and
Order are available from the Commission's Public
Reference Branch, H-130, 6th Street & Pennsylvania
Avenue NW., Washington, DC 20580,

Comments were filed and considered
by the Commission. The Commission
has ordered the issuance of the
complaint in the form contemplated by
the agreement, made its jurisdictional
findings and entered its order to cease
and desist, as set forth in the proposed
consent agreement, in disposition of this
proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Advertising Falsely Or Misleadingly:

§ 13.10 Advertising falsely or
misleadingly; § 13.195 Safety: § 13.195-
60 Product; § 13.205 Scientific or other
relevant facts; § 13.210 Scientific tests.
Subpart—Corrective Actions And/Or
Requirements: § 13.533 Corrective
actions and/or requirements; § 13.533-10
Corrective advertising; § 13.533-20
Disclosures; § 13.533~40 Furnishing
information to media; § 13.533-45
Maintain records; § 13.533-45(a)
Advertising substantiation; § 13.533-50
Maintain means of communication.
Subpart—Misrepresenting Oneself And
Goods—Goods: § 13.1590-20 Federal
Trade Commission Act; § 13.1710
Qualities or properties; § 13.1740
Scientific or other relevant facts.

List of Subjects in 16 CFR Part 13

Suntanning devices, Trade practices.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stat. 719, as amended; 15
U.S.C. 45, 52)

Emily H. Rock,

Secretary.

|FR Doc. 8812749 Filed 6-6-88; 8:45 am|
BILLING CODE 6750-01-M

16 CFR Part 500

Rules and Regulations Under the Fair
Packaging and Labeling Act

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission, in accordance with the
requirements of the Regulatory
Flexibility Act,! has conducted a review
of the Commission’s Rules and
Regulations Under the Fair Packaging
and Labeling Act 2 to determine if the
Rules have had a significant economic
impact on small entities and, if so,
whether the Rules should be amended to
minimize any such impact. In the course
of its review, the Commission has found
that there is an insufficient basis to

! Pub. L. 96-354, 94 Stal. 1164, 5 U.S,C. 601 ! seq.
(1982) (“the RFA").
216 CFR Part 500 (“the Rules™).
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conclude that the Rules have had a
significant economic impact upon a
substantial number of small entities. The
Commission, therefore, is terminating
this review proceeding and is leaving
the Rules in effect without change.

DATE: This action is effective as of June
7 1988,

FOR FURTHER INFORMATION CONTACT:
James G. Mills, (202) 326-3035, Attorney,
Division of Enforcement, Bureau of
Consumer Protection, Federal Trade
Commission, Washington, DC 20580.

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act requires that
the FTC conduct a periodic review of
rules that have or will have a significant
economic impact upon a substantial
number of small entities.

The Fair Packaging and Labeling Act,
15 U.5.C. 1453-1455 (the “FPLA"), was
enacted in order toeliminate consumer
confusion in the marketplace; to
standardize the means used by sellers to
disclose package content information to
buyers; and to eliminate consumer
deception and confusion concerning
product size representations. Section 2
of the Act states Congress’ policy on
informing consumer: “Packages and
their labels should enable consumers to
obtain accurate information as to the
quantity of the contents and should
facilitate value comparisons.” 15 U.S.C.
1451.

The Federal Trade Commission has
enforcement responsibility over package
disclosures placed upon “consumer
commodities” as defined in the FPLA.
The Food and Drug Administration and
the U.S. Department of Agriculture have
analogous responsibilities and
regulations covering foods, drugs,
devices and cosmetics, and meat and
poultry products, respectively.

In 1968, The Commission issued rules
implementing the Fair Packaging and
Labeling Act. These rules are codified at
16 CFR Part 500. The FPLA regulations,
which closely parallel the Act’s
requirements, establish requirements for
the manner and form of the labeling of
consumer commodities (as defined in
the FPLA) with: (1) The identity of the
commodity; (2] the name and place of
business of the manufacturer, packer or
distributor; (3) the net quantity of
contents; and (4) the net quantity of
servings, uses or applications
represented to be present. 16 CFR 500.3~
500.26. The rules also require sellers that
make “cents off,” “introductory offer,"”
or “economy size" claims to keep
records for one year showing
compliance with the Act's
substantiation requirements for such
claims. 16 CFR $00.100-500.103.

On December 24, 1987, the
Commission, in accordance with the
requirements of the RFA and the
Commission's plan for the Periodic
Review of the Rules,® published a notice
in the Federal Register * soliciting
comments on whether the Commission's
Rules and Regulations Under the Fair
Packaging and Labeling Act have had a
significant economic impact on small
entities and, if so, whether the Rules
should be amended to minimize any
such impact. The notice requested that
all comments and data be submitted to
the Commission no later than January
25, 1988.

The purpose of this review was
limited to determining whether the Rules
should be continued without change, or
should be amended or rescinded,
consistent with the stated objectives of
the applicable statute, to minimize any
significant economic impact of the Rules
upon a substantial number of small
entities.

No comments were received in
response to the Notice requesting
comments. In view of this fact, the
Commission concludes that there is an
insufficient basis for finding that the
Rules have had a significant economic
impact on a substantial number of small
entities. Therefore, the Commission
hereby terminates the review
proceeding and leaves the Rules in
effect without modification.

List of Subjects in 16 CFR Part 500
Packaging, Labeling, Trade practices.

Authority: The Regulatory Flexibility Act, 5
U.S.C. 801 et seq. {1980).

By direction of the Commission.
Emily H. Rock,
Secretary.
[FR Doc. 88-12748 Filed 8-6-88; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF ENERGY

Federal Energy Regufatory
Commission

18 CFR Part 284
[Docket No. RME8-14-001]

Interpretation of Section 5 of the
Outer Continental Shelf Lands Act
(OCSLA)

Issued: June 1, 1988.
RGENCY: Federal Energy Regulatory
Commission, DOE. :

3 46 FR 35118 at 35119 (July 7, 1961).
452 FR 48718 (Dec. 24, 1987}

ACTION: Order granting rehearing solely
for the purpose of further consideration.

SUMMARY: On April 1, 1988, the Federal
Energy Regulatory Commission
(Commission) issued an interpretative
rule in Order No. 491 interpreting
section 5 of the Outer Continental Shelf
Lands Act (OCSLA). The Commission
grants rehearing of its interpretative rule
solely for the purpose of further
consideration.

EFFECTIVE DATE: June 1, 1988.

FOR FURTHER INFORMATION CONTACT:
Roger E. Smith, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426, (202) 357-
8530.
SUPPLEMENTARY INFORMATION:

Before Commissioners: Martha O. Hesse,

Chairman: Anthony G. Sousa, Charles G.
Stalon and Charles A. Trabandt.

Order Granting Rehearing Solely for the
Purpose of Further Consideration

On April 1, 1988, the Federal Energy
Regulatory Commission (Commission)
issued an interpretative rule {Order No.
491) and a notice of proposed
rulemaking (NOPR] with respect to
section 5 of the Outer Continental Shelf
Lands Act (OCSLA).!

Pursuant to 18 CFR 385.713 (1987), the
Commission has received 13 requests for
rehearing on the interpretative rule.?
The issues raised in the requests for
rehearing are inextricably intertwined
with the issues in the NOPR. The
Commigsion will address the issues
discussed in the requests for rehearing
when it reviews the comments received
in response to the NOPR. Therefore, the
Commission is granting rehearing of the
other solely for the purpose of further
consideration. This order is effective on
the date of issuance. This action does
not constitute a grant or denial of the
requests on their merits in whole or in
part.

Pursuant to Rule 713(d) of the
Commission’s Rules of Practice and

! Interpretative Rule on Section 5 of the Quter
Continental Shelf Lands Act {Docket No. RMB88-14-
000), 53 FR 14922 [April 26, 1988); and Regulations
Under section 5 of the Outer Continental Shelf
Lands Act [OCSLA) Governing Transportation of
Natural Gas by Interstate Natural Gas Pipelines on
the Outer Continental Shelf (Docket No. RM88-15-

- 000), 53 FR 14923 {April 26, 1988).

2 Northern [llinois Gas Co.; Producer
Associations; Black Marlin Pipeline Co.; Enron
Interstate Pipelines: ANR Pipeline Co.; United Gas
Pipe Line Co. and Sea Robin Pipeline Co.; Texas
Eastern Transmission Corp.; High Island Offshore
System and Interstate Natural Gas Association of
America; Tennessee Gas Pipeline Co.; Tarpon
Transmission Co.; Transcontinental Gas Pipe Line
Corp.; Stingray Pipeline Co. and Trunkline Gas Co.:
Natural Gas Pipaline Company of America.
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Procedure (18 CFR 385.713(d) (1987), no

answers to the requests for rehearing

will be entertained by the Commission.
By the Commission.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-12779 Filed 6-6-83; 8:45 am|)

BILLING CODE 6717-01-3

DEPARTMENT GF THE TREASURY
Customs Service

19 CFR Part 134

|T.D. 88-31])

Country of Grigin Marking
Requirement on Fruit Juice Containers

AGENCY: Customs Service, Department
of the Treasury.

ACTION: Notice of effective date of
interpretive rule.

sumMMARY: This document informs the
public that Customs has made its
determination regarding an
implementation date for the requirement
that labels on frozen concentrated and
reconstituled fruit juice products which
contain imported concentrate be marked
to show the foreign country of origin of
the products. Customs had previously
announced that this requirement,
heretofore limited to orange juice, would
be extended to cover other fruit juices,
and sought public comment on an
effective date for the requirement.

Effective on June 7, 1989, fruit juice
processors may use the “major supplier
marking" that was approved for
containers of orange juice on other fruit
containers. Thus, if a processor obtains
75 percent or more of its imported
concentrate from a single source
country, it is sufficient to disclose only
that source. Otherwise, disclosure of all
foreign sources is required.

Interested parties are advised to
consult another Customs document
published in today's Federal Register for
a proposed interpretive rule that would
discontinue major supplier marking for
all fruit juices made with imported
concentrate. That proposal, if adopted,
would supersede the rule described in
this document.

DATE: This decision will be effective as
to merchandise entered, or withdrawn
from warehouse, for consumption, on or
after June 7, 1989.

FOR FURTHER INFORMATION CONTACT:
John Doyle, Office of Regulations &
Rulings (202-566-5765).

SUPPLEMENTARY INFORMATION:
Background

In a ruling dated September 4, 1985
(C.S.D. 8547, 19 Cust. Buil. No. 39 at 21),
the Customs Service held that
containers of orange juice in frozen
concentrated or reconstituted forms
which contain foreign concentrate must
be labeled to comply with the country of
origin marking requirements of section
304, Tariff Act of 1930, as amended (19
U.S.C. 1304). The ruling was based on
the determination that the foreign
concentrate which is imported into the
U.S. and used in the production of
frozen concentrated or reconstituted
orange juice is not substantially
transformed after undergeing further
processing in the U.S,; including
blending with other batches of orange
concentrate; addition of water, oils, and
essences; pasteurization or freezing; and
repacking. In National Juice Produats
Association v. United States, CIT Slip
Op. 86-13 (Jan. 30, 1885), the Court of
International Trade held that C.S.D. 85-
47 was substantively valid.

On March 19, 1986, Customs held in
Ruling No. 729410 (C.5.D. 86-19, Cust.
Bull. No. 33 at 17), that orange juice
containers would meet the marking
requirements if only the major foreign
sources of the imported product were
listed (“major supplier marking").
Current major supplier marking practice
permits a processor that obtains 75
percent or more of its imported
concentrate from one country to disclose
only that source. If there is not one
source country supplying 75 percent or
more of the imported concentrate, all
foreign countries from which the
concentrate is derived must be
disclosed.

On June 25, 1986, Customs published
T.D. 86-120 in the Federal Register (51
FR 23045), informing the public that
frozen concentrated and reconstituted
orange juice products containing
imported concentrate were required to
bear labels marked for country of origin
by February 1, 1687, The notice of the
decision announced that Customs had
considered the comments submitted in
response to an earlier notice published
in the Federal Register (51 FR 7285), on
March 3, 1986, and that requiring the
country of origin marking for these
products was consistent with the court
decision in National Juice Products.

Applicability of C.S.D. 8547 to Other
Juices

On July 30, 1986, Customs announced
in a Federal Register notice (51 FR
27195), that the principles set forth in
C.S.D. 8547 and supported by the court
in National Juice Products were
applicable to containers of other fruit

juices containing imported concentrate
as well as to those of orange juice. In
other words, all imported fruit juice
concentrate which is imported into the
U.S. and used in the production of
reconstituted fruit juice is not
substantially transformed after
undergeing further processing in the U.S.
involving blending with other batches of
concentrate; addition of water, oils, and
essences; pasteurization or freezing: and
repacking. Accordingly, pursuant to the
notice, all frozen concentrated or
reconstituted fruit juices made from
frozen concentrate and so processed
must be required to be marked to
indicate the country of origin of the
frozen concentrate. The notice sought
public comment on the issue of
establishing a date upon which the
marking requirements would go into
effect.

Discussion of Comments

Thirty-six comments were received in
response to the notice. Approximately
half of the comments were submitted on
behalf of the fruit juice processors that
use imported concentrate in their
products. The other half were submitted
on behalf of domestic apple growers and
other farming groups. Although the July
30, 1986 notice stated that the principles
set forth in C.S.D. 8547 are to be
applicable to all fruit juices containing
foreign concentrate, and asked for
comments solely regarding a practicable
implementation date, many of the
commenters addressed problems
specifically associated with the marking
of apple juice and raised additional
issues, including the method of
compliance,

The analysis of comments presented
in this document pertains only to the
extension of the orange juice ruling to
other fruit juices. In another document
published in today's Federal Register,
Customs discusses comments regarding
the manner of marking.

The commenters representing the
domestic industry advocate an
implementation date of 6 months from
the date of the final ruling. They contend
that processors should have already
taken steps to begin complying with the
marking requirement.

The commenters representing juice
processors using imported concentrate
generally advocate a period of 18
months from the date of the July 30, 1986
notice, or one year from the date of the
publication of this notice. They point out
that Customs allowed orange juice
processors approximately one year from
the date of the ruling to comply with the
marking requirements, so that those
processors would have sufficient lead
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time to obtain new labels and to deplete
inventories. The commenters believe
that a similar time frame should be
accorded other juice processors. Many
of the commenters stress that the
multiple sourcing practices with respect
to apple juice and other juices
complicate the labeling task facing these
juice processors. Many commenters also
point to the label supplier bottleneck
and capacity limitations as another
factor requiring a sufficient amount of
time to comply with the new
requirements. It is claimed that there is
a limited number of label suppliers and
packaging manufacturers and that many
of these also supply the orange juice
Processors.

Delermination

After reviewing all the comments
concerning an effective date, we are
satisfied that the same circumstances
that warranted a delay of approximately
one year in the implementation of the
orange juice ruling are relevant here.
(For a detailed discussion of these
factors, see T.D. 86-120, published in the
Federal Register dated June 25, 1986 (51
FR 23045)). Although Customs
announced that the orange juice ruling
would be extended to other juices in the
notice of July 30, 1986, the method of
compliance that would be required was
not determined at that time. Unitl now,
processors could not take the necessary
steps to comply with the new labeling
requirements. Accordingly, the
implementation date for marking of
other juices will be June 7, 1989. All
importations of juice concentrate
entered for consumption or withdrawn
from warehouse for consumption on or
after the effective date will be subject to
the marking requirements.

This extended period of time will
enable processors to develop the
necessary procedures to comply with
the specific marking requirements set
forth in this document.

Major Supplier Marking

In another document published in
today's Federal Register, Customs
proposes to disallow major supplier
marking for fruit juices containing
imported concentrate. Customs
questions whether major supplier
marking for these fruit juices provides
the level of information to consumers in
the U.S. that was contemplated by the
country of origin marking laws, as
codified in section 304, Tariff Act of
1930, as amended (19 U.S.C. 1304).

Despite the on-going reconsideration
of the correct method of marking fruit
juices, Customs believes that fruit juice
processors may reasonably have
expected that major supplier marking

would apply to them as it currently
applies to orange juice processors. For
reasons of fairness, when.the new
marking requirements become effective
on June 7, 1989, fruit juice processors
may utilize major supplier marking.

Major supplier marking stipulates that
if a processor obtains 75 percent or more
of its imported concentrate from one
source country, only that source country
need be disclosed. Otherwise, disclosure
of all foreign sources is required.

if there is a change in the Customs
Service's interpretation of the country of
origin marking rules as they are applied
to containers of fruif juice made with
imported juice concentrate as a result of
the review announced in another
Customs document published in today's
Federal Register, major supplier marking
may be disallowed in the future.

Method of Compliance

Customs recommends that fruit juice
containers be marked by printing the
name of the country of origin of the
concentrate by the same method that is
used to print other information subject
to change, such as the product codes or
the use-by dates. For example, a blank
space could be left on the juice labels
immediately prior to their attachment to
the containers. A second alternative
would be to print the information
directly on the containers, such as on
the edge of the bottle cap or the end of
the can. Yet another alternative is to
print the country of origin on adhesive
stickers. It would be required that such
stickers remain on the containers until
the containers reach the ultimate
purchaser.

Scope of Ruling

Several commenters asked whether
the marking requirements are applicable
to blended juices containing foreign
concentrate (e.g., cranberry-apple;
orange-grapefruit) and fruit drink
products which are made from foreign
concentrate but contain additional
ingredients. The marking requirement
set forth in the July 30, 1986 notice
applies only to concentrated and
reconstituted fruit juices processed in
the manner described in C.S.D. 85-47.
Blended juices and fruit drink products
are outside the scope of the ruling. This
does not preclude Customs from ruling
specifically on the marking requirements
of these products in the future.

Drafting Information

The principal author of this document
was John Doyle, Office of Regulations &
Rulings, U.S. Customs Service. However,

s

personnel from other offices participated
in its development.

Edward F. Kwas,

Acting Commissioner of Customs,

Francis A. Keating, II,

Assistant Secretary of the Treasury.

|FR Doc. 88-12782 Filed 6-6-88; 8:45 am]
BILLING CODE 4820-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172
[Docket No. 84F-0137]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Aspartame

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of aspartame as a
sweetener in ready-to-serve gelatin
desserts, This action responds to a
petition filed by Bernard Food
Industries, Inc.

DATES: Eifective June 7, 1988; objections
by July 7, 1988,

ADDRESS: Written objections may be
sent to.the Dockets Management Branch
{(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Carl L. Giannetta, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C
Street SW., Washington, DC 20204, 202-
426-5487.

SUPPLEMENTARY INFORMATICON: In a
notice published in the Federal Register
of May 18, 1984 (49 FR 21118), FDA
announced that a food additive petition
(FAP 4A3775) had been filed by Bernard
Food Industries, Inc., 1125 Hartrey
Avenue, Evanston, IL 60204, proposing
that § 172.804 Aspartame (21 CFR
172.804) be amended to provide for the
safe use of aspartame (1-methyl-N-L-a-
aspartyl-L-phenylalanine) as a
sweetener in ready-to-serve gelatin
desserts to the extent standards of
identity do not preclude such use.

One comment was received in
response to the filing of the petition. The
comment requested that the regulation
be worded broadly to cover all ready-to-
serve desserts, not just gelatin desserts.
The comment was not supported by any
data or information. Similarly, in a letter
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dated September 30, 1986, the petitioner
requested that his petition be amended
to include ready-to-eat gelatins,
puddings, and fillings. Accordingly, in a
notice published in the Federal Register
of December 19, 1986 (51 FR 45555), FDA
announced that it was amending the
filing notice for a food additive petition
filed by Bernard Food Industries, Inc., to
include ready-to-serve gelatins,
puddings, and fillings regardless of the
“setting system."” The agency reviewed
its aspartame files to determine if they
contained sufficient technical
information to support the amended
petition (which now includes aseptically
packaged puddings and fillings). The
agency determined that the petition
contained insufficient data on
aspartame degradation in aseptically
packaged puddings and fillings. The
agency communicated its finding of this
deficiency in the petition to the
petitioner and requested additional data
to address the issue. The petitioner
responded to the agency's request for
additional data by dropping its request
for the expanded uses and by asking the
agency to revert to the petitioner’s
original request which was for the use of
aspartame as a sweelener in ready-to-
serve gelatin desserts. In response to the
petitioner's request, FDA reevaluated
the original data in the petition and
other relevant materials related to the
use of aspartame in ready-to-serve
gelatin desserts, and has concluded that
the proposed food additive use is safe.
The agency has no basis upon which to
make a similar conclusion for the
requested expanded uses. Therefore, the
agency concludes that the regulation in
21 CFR 172.804(c)(13) should be
amended as set forth below.

In accordance with § 171.1(h) (21 CFR -

171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition by appointment with the
information contact person listed above.
As provided in 21 CFR 171.1(h), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch

(address above) between 8 a.m. and 4
p.m., Monday through Friday. This
action was considered under FDA's final
rule implementing the National
Environmental Policy Act (21 CFR Part
25).

Any person who will be adversely
affected by this regulation. may at any
time on or before July 7, 1988, file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right te a hearing on that
objection, Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be

.identified with the docket number found

in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 172

Food additives.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 172 is amended
as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN CONSUMPTION

1. The authority citation for 21 CFR
Part 172 continues to read as follows:
Authority: Secs. 201(s), 409, 72 Stat. 1784—

1788 as amended (21 U.S.C. 321{s), 348); 21
CFR 5.10 and 5.61.

2. Section 172.804 is amended by
adding a new paragraph {c)(13) to read
as follows:

§ 172.804 Aspartame.

(c] L

(13) Refrigerated ready-to-serve
gelatin desserts.

* * . - -

Dated: May 31, 1988.
John M. Taylor,
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 88-12742 Filed 6-6-88; 8:45 am]
BILLING CODE 4160-01-M

21 CFR Part 172

[Docket No. 85F-0092]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Aspartame

AGENCY: Food and Drug Administration,
ACTION: Final rule.

summARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of aspartame as a
sweetener for ready-to-serve
nonrefrigerated, pasteurized, aseptically
packaged dilute fruit juice beverages.
This action responds to a petition filed
by Squirt & Co.

DATES: Effective June 7, 1988; objections
by July 7, 1988.

ADDRESS: Written objections may be
sent to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Carl L. Giannetta, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202426~
5487.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of April 2,1985 (50 FR 13084), FDA
announced that a food additive petition
(FAP 5A3829) had been filed by Squirt &
Co., 777 Brooks Ave., Holland, MI 49423,
proposing that § 172.804 Aspartame (21
CFR 172.804) be amended to provide for
the safe use of aspartame (1-methyl N-L-
a-aspartyl-L-phenylalanine) as a
sweetener in ready-to-serve
nonrefrigerated, pasteurized, aseptically
packaged dilute fruit juice beverages.
The agency received comments on the
petition from the General Foods Corp.
and the Coca-Cola Co. The comments
addressed the use of pasteurization after
the addition of aspartame to the finished
product. The comments provided data to
support the firms' contentions that
minimal loss of aspartame occurs during
pasteurization, provided that the PH is
4.5 or less, and that, under these
conditions, the aspartame levels before
and after pasteurization, are the same
within the experimental error for the
analytical method. The agency agrees
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with the comments because the data
submitted in them presented convincing
evidence that conditions commonly used
in the beverage industry do not result in
significant losses of aspartame.
Therefore, the final rule will provide for
the addition of aspartame either before
or after pasteurization, except that when
the pH of the beverage is greater than
4.5, aspartame may be added only
subsequent to pasteurization.

FDA has evaluated these comments,
the data in the petition, and other
relevant materials, and has concluded
that the proposed food additive use is
safe, and that the regulation should be
amended as set forth below.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition by appointment with the
information contact person listed above.
As provided in 21 CFR 171.7(h), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday. This
action was considered under FDA's final
rule implementing the National
Environmental Policy Act (21 CFR Part
25).

Any person who will be adversely
affected by this regulation may at any
time on or before July 7, 1988, file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that

a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 172

Food additives.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 172 is amended
as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN CONSUMPTION

1. The authority citation for 21 CFR
Part 172 continues to read as follows:
Authority: Secs. 201(s), 409, 72 Stat. 1784—

1788 as amended (21 U.S.C. 321(s), 348); 21
CFR 5.10 and 5.61.

2.In § 172.804, paragraph (c)(12) is
added to read as follows:

§ 172.804 Aspartame.

(C) L

(12) Ready-to-serve nonrefrigerated,
pasteurized, aseptically packaged
diluted fruit juice beverages. For
beverages whose pH is above 4.5,
aspartame may be added only
subsequent to pasteurization.

- . * * -
Dated: May 31, 1988.
John M. Taylor,

Associate Commissioner for Regulatory
Affuirs.

[FR Doc. 88-12741 Filed 6-6-88; 8:45 am]
BILLING CODE 4160-01-M

21 CFR Part 172
[Docket No. 86F-0280]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Aspartame

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of aspartame as a
sweetener in fruit (including grape) wine
beverages with ethanol content below 7
percent volume per volume. This action

responds to a petition filed by
Canandaigua Wine Co., Inc.

DATES: Effective June 7, 1988 objections
by July 7, 1988.

ADDRESS: Written objections may be
sent to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, Md. 20857.

FOR FURTHER INFORMATION CONTACT:
Carl L. Giannetta, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202426
5487.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of July 22, 1986 (51 FR 26308), FDA
announced that a food additive petition
(FAP 6A3942) had been filed by
Canandaigua Wine Co., Inc., 116 Bufalo
St., Canandaigua, NY 14424, proposing
that § 172.804 Aspartame (21 CFR
172.804) be amended to provide for the
safe use of aspartame in alcoholic
beverages containing wine with ethanol
content below 7 percent volume per
volume.

Two comments were received in
response to the filing of the
Canandaigua petition. Salzman
Beverage Importers, Ltd. requested that
the scope of the final regulation be
broad enough to include any carbonated
or noncarbonated fruit vine (i.e., not
only vine made from grapes, but also
wine which is made from any kind of
fruit). The agency has considered this
comment in evaluating the Canandaigua
petition and agrees that the data in the
petition support the use of aspartame in
these products. Therefore, the final rule
reflects Salzman's request.

The second comment was submitted
by the Stroh Brewery Co. The comment,
which was unaccompanied by any
supporting data or information,
requested that a regulation be issued
permitting the use of aspartame in
alcoholic beverages with ethanol
contents of less than 7 percent by
volume. The agency has considered but
finds that because the request
specifically addressed malt-based
coolers, it is outside the scope of the
Canandaigua petition. Thus, this use is
not included in the regulation. Moreover,
as a minimum, stability data and
information regarding aspartame in malt
coolers would be needed before any
action could be taken on a petition
supporting the request.

Based on its review of the petition and
other relevant data, the agency has
concluded that the proposed use of
aspartame as a sweetener in alcoholic
beverages containing any fruit
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(including grape) wine with ethanol

content below 7 percent per volume is

safe, and that the regulations should be
amended as set forth below,

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition by appointment with the .
information contact person listed above.
As provided in 21 CFR 171.1(h), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environment effects of this
action and has concluded that the action
will not have a significant impact on the
human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding may be seen in
the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday. This
action was considered under FDA's final
rule implementing the National
Environmental Policy Act (21 CFR Part
25).

Any person who will be adversely
affected by this regulation may at any
time on or before July 7, 1988, file with
the Dockets Management Branch
{address above) written abjections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be S
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 172

Food additives.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 172 is amended
as follows:

PART 172—FOO0OD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN CONSUMPTION

1. The authority citiation for 21 CFR
Part 172 continues to read as follows:

Authority: Secs. 201(s), 409, 72 Stat. 1784~
1788 as amended (21 U.S.C. 321{s), 348); 21
CFR 5.10 and 5.61.

2. Section 172.804 is amended by
adding new paragraph (c)(14) to read as
follows:

§ 172,804 Aspartame.

(1;1] Fruit (including grape) wine
beverages with ethanol contents below
7 percent volume per volume.

- - - - -

Dated: May 31, 1988.
John M. Taylor,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 88-12746 Filed 6-6-88; 8:45 am]
BILLING CODE 4160-01-M

21 CFR Part 172
[Docket No. 86F-0420]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Aspartame

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of aspartame as a
sweetener in yogurt-type products. This
action responds to a petition filed by the
Milk Industry Foundation, the
NutraSweet Co., and Beatrice Dairy
Products, Inc.

DATES: Effective June 7, 1988; objections
by July 7, 1988,

ADDRESS: Written objections may be
sent to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Carl L, Giannetta, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202426~
5487.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of November 21, 1986 (51 FR 42139), FDA
announced that a food additive petition
(FAP 6A3964) had been filed by the Mitk
Industry Foundation, 868 16th St. NW.,
Washington, DC 20008, Beatrice Dairy
Products, Inc., 1526 South State St.,
Chicago IL 80605, and the NutraSweet
Co., 4711 Golf Rd., Skokie, IL 60076,
proposing that § 172.804 Aspartame (21
CFR 172.804) be amended to provide for
the safe use of aspartame as a
sweetener in yogurt-type products.

One comment was received in
response to the filing of this petition for
the use of aspartame in yogurt-type
products. The Pro-Mark Companies
(Weight Watchers Dairy Products)
expressed its objection to the proposed
use. The firm's main concern was that
such approval would dilute the
standards of identity for yogurt, lowfat
yogurt, and nonfat yogurt, The agency
notes that the petition is for products
that are not covered by the standards of
identity for yogurt, lowfat yogurt, and
nonfat yogurt. Therefore, the agency
concludes that approval of the petition
would have no effect on these
standards.

FDA has evaluated data in the
petition and other relevant material on
yogurt-type products. The agency
concludes that the proposed use is safe,
and that the regulation in 21 CFR 172.804
should be amended by adding a new
paragraph (c)(15). _

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition by appeintment with the
information contact person listed above.
As provided in 21 CFR 171.1(h), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday. This
action was considered under FDA's final
rule implementing the National
Environmental Policy Act (21 CFR Part
25).
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Any person who will be adversely
affected by this regulation may at any
time on or before July 7, 1988, file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday. -

List of Subjects in 21 CFR Part 172

Food additives,

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 172 is amended
as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN CONSUMPTION

1. The authority citation for 21 CFR
Part 172 continues to read as follows:
Authority: Secs. 201(s), 409, 72 Stat. 1784—

1788 as amended (21 U.S.C. 321(s), 348}); 21
CFR 5.10 and 5.61.

2. Section 172.804 is amended by
adding a new paragraph (c)(15) to read
as follows: :

§172.804 Aspartame.
[C) LA N

(15) Yogurt-type products where
aspartame is added after pasteurization
and culturing.

Ld . - -

Dated: May 31, 1988.
John M. Taylor,
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 88-12744 Filed 6-6-88; 8:45 am]
BILLING CODE 4160-01-M

21 CFR Part 172
[Docket No. 86F-0279]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Aspartame

AGENCY: Food and Drug Administration.

* ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA} is amending the
food additive regulations to provide for
the safe use of aspartame as a
sweetener in refrigerated flavored milk
beverages. This action responds to a
petition filed by the Milk Industry
Foundation, the NutraSweet Co., and
Beatrice Dairy Products, Inc.

DATES: Effective June 7, 1988; objections
by July 7, 1988.

ADDRESS: Written objections may be
sent to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm, 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Carl L. Giannetta, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-426—
5487. f
SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of July 31, 1986 (51 FR 27461), FDA
announced that a food additive petition
(FAP 6A3945) had been filed by the Milk
Industry Foundation, 888 16th St. NW.,
Washington, DC 20008, the NutraSweet
Co., 4711 Golf Rd., Skokie, IL 60076, and
Beatrice Dairy Products, Inc., 1526 South
State St., Chicago, IL 60605, proposing
that § 172.804 Aspartame (21 CFR
172.804) be amended to provide for the
safe use of aspartame as a sweetener in
refrigerated flavored milk beverages to
the extent standards of identity 8o not
preclude such use. .

The agency has evaluated data in the
petition and other relevant material.
Based on this evaluation the agency
concludes that the proposed use is safe,
and that the regulations in 21 CFR
172.804 should be amended by adding a
new paragraph (c)(18).

In accordance with § 171.1(h) (21 CFR
171.1(h}), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at

the Center for Food Safety and Applied
Nutrition by appointment with the
information contact person listed above.
As provided in 21 CFR 171.1(h}, the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considerd
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday. This
action was considered under FDA's final
rule implementing the National
Environmental Policy Act (21 CFR Part
25).

Any person who will be adversely
affected by this regulation may at any
time on or before July 7, 1988, file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds fer the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in-the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 172 -
Food additives.

Therefore, under the Federal Faod,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
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of Food and Drugs, Part 172 is amended
as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN CONSUMPTION

1. The authority citation for 21 CFR
Part 172 continues to read as follows:
Authority: Secs. 201(s), 409, 72 Stat. 1784—

1788 as amended (21 U.S.C. 321(s), 348); 21
CFR 5.10 and 5.61.

2. Section 172.804 is amended by
adding a new paragraph (c)(16) to read
as follows:

§ 172.804 Aspartame.

* * * * -

L B

(c
(123) Refrigerated flavored milk
beverages.
L] * * * *

Dated: May 31, 1988.
John M. Taylor,
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 88-12743 Filed 6-6-88; 8:45 am|
BILLING CODE 4160-01-M

21 CFR Part 172
[Docket No. 85F-0345]

Food Additives Permitted for Direct
Addition To Food for Human
Consumption; Aspartame

AGENCY: Food and Drug Administration.
AcCTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of aspartame as a
sweetener in frozen desserts where
standards of identity do not preclude
this use. This action responds to a
petition filed by Pfizer Central Research,
Pfizer, Inc.

DATES: Effective June 7, 1988; objections
by July 7, 1988.

ADDRESS: Written objections may be
sent to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Carl L. Giannetta, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202426~
5487.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of August 23, 1985 (50 FR 34198), FDA
announced that a food additive petition
(FAP 5A3861) had been filed by Pfizer
Central Research, Pfizer, Inc., 235 Fast

42nd St., New York, NY 10017, proposing
that § 172.804 Aspartame (21 CFR
172.804) be amended to provide for the
safe use of aspartame to sweeten frozen
desserts where standards of identity do
not preclude this use.

The agency has evaluated data in the
petition and other relevant material and
concludes that the proposed use is safe.
Therefore, the regulation in 21 CFR
172.804 is amended by adding a new
paragraph (c)(17).

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition by appointment with the
information contact person listed above.
As provided in 21 CFR 171.1(h), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday. This
action was considered under FDA's final
rule implementing the National
Environmental Policy Act (21 CFR Part
25).

Any person who will be adversely
affected by this regulation may at any
time on or before July 7, 1988, file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular ohjection shall constitute a
waiver of the right to a kearing on the
objection. Three copies of all documents

shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 172
Food additives.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 172 is amended
as follows:

PART 172—FQQD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN CONSUMPTION

1. The authority citation for 21 CFR
Part 172 continues to read as follows:
Authority: Secs. 201(s), 409, 72 Stat. 1784~

1788 as amended (21 U.S.C. 321(s), 348); 21
CFR 5.10 and 5.61,

2. Section 172.804 is amended by
adding a new paragraph (c)(17) to read
as follows:

§ 172.804 Aspartame.
( C) * o4 ow
(17) Frozen desserts.
- - * - »
Dated: May 31, 1988. ~
John M, Taylor,
Associate Commissioner for Regulctory
Affairs.
[FR Doc. 88-12745 Filed 6-6-88; 8:45 am|]
BILLING CODE 4160-01-M

21 CFR Parts 510, 522, 548 and 558

Animal Drugs, Feeds, and Related
Products; Change of Sponsor

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor of several NADA's
from International Minerals & Chemical
Corp. (IMC), to Pitman-Moore, Inc.
Pitman-Moore, Inc., requested the
change to indicate that it is the parent
company currently sponsoring the
NADA's.

EFFECTIVE DATE: June 7, 1988.

FOR FURTHER INFORMATION CONTACT:
John R. Markus, Center for Veterinary
Medicine (HFV-142), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3442.

A T e O
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SUPPLEMENTARY INFORMATION: Pitman-
Moore, Inc., of Washington Crossing, N]
08560, has informed FDA that it is now
sponsor of several NADA's formerly
held by International Minerals &
Chemical Corp., Veterinary Division,
P.O. Box 207, Terre Haute, IN 47808.
The NADA's affected are:

NADA Product

38-233 | RALGRO* (Zeranof) implants for Cattle
and Lambs.

Baciferm ® 10, 25, 30, 40, 50, and 60
(Bacitracin Zinc Type A Article).

Baciferm * Soluble-50 (Bacitracin Zinc for
Drinking Water).

Bacitracin Zinc/Amprolium plus Ethopa-
bate/Roxarsone.

Bacitracin  Zinc/Amprofium plus Ethopa-
bate.

Bacitracin Zinc/Monensin/Roxarsone.

Bacitracin Zinc/Carbarsone.

Bacitracin Zinc/Salinomycin/Roxarsone.

Bacitracin Zinc/Salinomycin.

46-920

65-313
105-758
114-794
123-154
136-484

139-190
139-235

The agency is amending 21 CFR Parts
510, 522, 548 and 558 to reflect the new
Sponsor.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 522

Animal drugs.
21 CFR Part 548

Animal drugs, Antibiotics:
21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Foad,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR Parts 510, 522, 548, and 558 are
amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
Part 510 continues to read as follows:

Authority: Secs. 512, 701(a) (21 U.S.C. 360b,
371{a)); 21 CFR 5.10 and 5.83.

§510.600 [Amended]

2, Section 510.600 Names, addresses,
and drug labeler codes of sponsors of
approved opplications is amended in
paragraph (c)(1) by removing the entry
for “International Minerals & Chemical
Corp." and in paragraph (c)(2) by
removing the entry for the number
"012769."

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMALS DRUGS NOT SUBJECT TO
CERTIFICATION

3. The authority citation for 21 CFR
Part 522 continues to read as follows:

Authority: See. 512(i), 82 Stat. 347 (21 U.S.C,
360b(i)); 21 CFR 5.10 and 5.83.

§552.2680 [Amended]

4. Section 522.2680 Zerono is amended
in paragraph (c) by removing “No.
012769" and by adding in its place “No.
011716,

PART 548—CERTIFIABLE PEPTIDE
ANTIBIOTIC DRUGS FOR ANIMAL USE

5. The authority citation for 21 CFR
Part 548 continues to read as follows:

Authority: Sec. 512, 82 Stat. 333-351 {21
U.S.C. 360b); 21 CFR 5.10, 5.83.

§548.114 [Amended]

6. Section 548.114 Bacitracin zinc
soluble powder is amended in paragraph
(c)(2) by removing “No. 012769" and by
adding in its place “No. 011716.”

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

7. The authority citation for 21 CFR
Part 558 continues to read as follows:

Authority: Sec. 512, 82 Stat. 343-351 (21
U.S.C. 360b); 21 CFR 5.10 and 5.83.

§558.15 [Amended]

8. Section 558.15 Antibiotic,
nitrofuran, and sulfonamide drugs in the
feed of animals is amended in
paragraphs (g){1) and (g)(2) in the tables
under the “Drug sponsor” column by
removing “International Minerals &
Chemicals Corp.” and by adding in its
place "Pitman-Moore, Inc.”

§558.58 [Amended]

9, Section 558.58 Amprolium and
ethopabate is amended in paragraph
(d)(1) in the table in entry (iii) under the
“Limitations™ and “sponsor” columns by
removing the number “012769" each
time it appears, and by adding in its
place the number "'011716."

§558.78 [Amended]

10. Section 558.78 Bacitracin zinc is
amended in paragraph (a)(2), paragraph
(d){1) in the table under the “Sponsor™
column, and in paragraph (d)(2)(ii) by
removing the number “012769" wherever
it appears, and by adding in its place the
number “011718.”

§ 558.105 [Amended]

11. Section 558.105 Buguinolate is
amended in paragraph (d)(1)(xi)() by
removing “No. 012769" and by adding in
its place "No. 011716.”

§ 558.120 [Amended]

12. Section 558.120 Carbarsone (not
U.S.P.) is amended in paragraph
(c)(1)(iii)}{H) by removing “No. 012768"
and by adding in its place "No. 011716."

§558.175 [Amended]

13. Section 558.175 Clopidol is
amended in paragraphs (c)(1)(iii){) and
(c)(1)(iv)(D) by removing “No. 012769
and by adding in its place “No. 011716."

§558.195 [Amended]

14. Section 558.195 Decoguinate is
amended in paragraph (d) in the table
under the “Limitations” column by
removing “No. 012769" each time it
appears and by adding in its place “No.
011716".

§558.311 [Amended]

15. Section 558.311 Lasalocid is
amended in paragraph (e}(1) in the table
in entry (ii) under the “Limitations™
column by removing “No. 012769 and
by adding in its place “No. 011716".

§558.355 [Amended]

16. Section 558.355 Monensin is
amended in paragraphs (b)(9),
(H)(IvIL). (DB, (D(2)(xv)(b), and
(f){1)(xvi)(b) by removing the number
“012769" and by adding in its place the
number "011718."

§ 558.515 [Amended]

17. Section 558.515 Robenidine
hydrochloride is amended in paragraph
(d)(1)(vi)(h) by removing “No. 012769"
and by adding in its place "No. 011716."

§558.550 [Amended]

18. Section 558.550 Salinomycin is
amended in paragraphs (b)(1)(vii)(c) and
(b)(1){ix){c) by removing “No. 012769"
and by adding in its place “No. 011716."

Dated: May 27, 1988.

Richard A. Camevale,

Deputy Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 88-12740 Filed 6-6-88; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF DEFENSE

Office of the Secretary
32 CFR Part 114
[DoD Instruction 7730.54]

Reserve Compenents Cammon
Personnel Data System (RCCPDS)

AgencY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This part provides DoD
policy and guidance for reporting
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Reserve Component categories,
personnel transactions accounting,
personnel data items, definitions, and
accuracy standards to the Reserve
Components Common Personnel Data
System (RCCPDS). The RCCPDS is the
computerized data base that has been
established to meet the policy
requirements and to provide statistical
tabulations of Reserve Components
strengths and related data for use
throughout the Department of Defense,
other Government Agencies, and the
Congress. This revision corrects
administrative changes required by
standardization of data elements for the
automated system.

EFFECTIVE DATE: May 13, 1988.

ADDRESS: Office of the Assistant
Secretary of Defense (Reserve Affairs),
the Pentagon, Washington, DC 20301.
FOR FURTHER INFORMATION CONTACT:
K. Robinson, telephone (202) 696-5848.
SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Part 114

Archives and records, Armed forces
reserves.

Accordingly, 32 CFR Part 114 is
revised as follows:

PART 114—RESERVE COMPONENTS
COMMON PERSONNEL DATA SYSTEM
(RCCPDS)

Sec.

1141 Reissuance and purpose.

114.2 Applicability and scope.

114.3 Policy.

1144 Responsibilities.

114.5 Procedures.

114.6 Information requirements,

114.7  Elffective date and implementation.

Autherity: 10 U.S.C. 261, 267, 275, 511, 651,
652, 671, 1331, 3914, 6330, and 8914.

§ 114.1 Relssuance and purpose.

This part revises 32 CFR Part 114 to
correct administrative changes required
by standardization of Data Elements for
the Reserve Components Common
Personnel Data System (RCCPDS).

§114.2 Applicability and scope.

(a) This Part applies to the Office of
the Secretary of Defense (OSD), the
Military Departments (including their
National Guard and Reserve
components), the Organization of the
Joint Chiefs of Staff, the Defense
Agencies, and the U.S. Coast Guard (by
agreement with the Department of
Transportaticn).

(b) The provisions of this Part govern
all officers, warrant officers, and
enlisted personnel assigned to the
Ready Reserve, the Standby Reserve,
and the Retired Reserve. Reservists on
active duty for training who continue

their assignment with a Reserve
component are included. Reserve
Officer Training Corps (ROTC)
members, who &re not members of the
Simultaneous Membersghip Program
(SMP), are excluded. Also excluded are
individuals who have elected discharge
after 20 creditable years instead of
transfer to the Retired Reserve. The
Defense Manpower Data Center
(DMDC) shall maintain a historical file
on these individuals.

(c) Enlisted members of an active
component who also have a Reserve
commission shall not be reported in
RCCPDS.

(d) Members on extended active duty
who are part of the active component or
assigned to the Selective Service System
shall not be reported. (This does not
include members identified in
§114.5(a)(1)).

§114.3 Policy.

(a) RCCPDS is the computerized
common data base that has been
established to meet the policy
requirements and to provide statistical
tabulations of Reserve components'
strengths and related data for use
throughout the Department of Defense,
other Government Agencies, the
Congress, and for appropriate public
release by the Assistant Secretary of
Defense (Public Affairs) (ASD(PA))
(DoD Directive 1205.17 1)

(b) The requirements and procedures
prescribed by 32 CFR Part 286a must be
followed to safeguard the personnel
data maintained in this reporting
system. Individuals having access to
identifiable personnel information may
be held personally responsible and
punishable under the law for making
unauthorized disclosures.

§ 114.4 Responsibilities.

(a) The Assistant Secretary of
Dhefﬁnse (Reserve Affairs) (ASD(RA))
shall:

(1) Establish policy and provide
guidance for Reserve Component
Calegories, personnel transaction
accounting, personnel data items,
definitions, and accuracy standards.

(2) Provide policy guidance to the
DMDC on the content and use of the
RCCPDS including data fields,
definitions, frequency, format, and the
content of periodic and special RCCPDS
reports in accordance with
responsibilities detailed in DoD
Directive 1205.17 and 32 CFR Part 379.

(3) Revise and maintain this Part as
necessary to update data requirements

! Coples may be obtained, if needed, from the
U.S. Naval Publication and Forins Center, Attn:
Code 1052, 5801 Tabor Avenue. Fhiladelphia, PA
19120.

and provide accurate and effective
guidance on personnel data
management to the Military
Departments and their Reserve
components.

(b) The Assistant Secretary of
Defense (Force Management and
Personnel (ASD{FM&P)) shall:

(1) Ensure that Reserve component
military personnel information
requirements for actuarial valuations
and for effective Total Force military
personnel management are identified to
the ASD(RA).

(2) Exercise such policy guidance and
management supervision for the DMDC
consistent with ASD(FM&P)
responsibilities in DoD Directive 5124.2 2
as required to ensure adequate
resources are available and used by the
DMDC to felfill its responsibilities.

(c) The Director, Defense Manpower
Data Center shall:

(1) Operate and maintain the
RCCPDS, to include computer support,
software development, quality control,
inquiry capability, and administrative
support.

(2) Develop, produce, and distribute
all periodic and special RCCPDS
reports.

(3) Provide programing and analytical
support to ASD(RA) for special studies
requiring use of the RCCPDS.

(4) Modify the RCCPDS to reflect the
changing nature of the Reserve
cemponents.

(5) Inform the ASD(RA) of data
produced from the RCCPDS for other
users and of the state and quality of the
information submitted by the Reserve
components.

(d) The Secretaries of the Military
Departments and the Commandant of
the U.S. Coast Guard shall:

(1) Provide their respective Reserve
components with the support necessary
to maintain a personnel data system.

(2) Prepare, at the end of each month,
a Master Officer File and Master
Enlisted File reflecting the status of each
member of the Reserve component as of
the last day of each month as stated in
enclosure 2 of DoD Instruction 7730.54.%

{3) Prepare, at the end of each month,
an Officer Transaction File and an
Enlisted Transaction File reflecting the
gains, losses, reenlistments, extensions.
and transfers of Reserve component
personnel that occurred during the
reporting month as stated in enclosure 4
of DoD Instruction 7730.54.

(4) Edit monthly submissions
according to the editing concept defined

2 See footnote 1 to §114.9(a).
¥ See footnote 1 to § 114.3(a).

LR N T aad N T .
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in enclosure 3 of DoD Instruction
7730.54.

(5) Perform a quality control
validation of the data before submission
to the OSD.

§114.5 Procedures.

(a) The following categories of full-
time support personnel shall be reported
in RCCPDS:

(1) Active Guard/Reserve. Guardsmen
and Reservists on active duty to provide
full-time support to the Ready Reserve
and who are paid from the Reserve
personnel appropriations of the Military
Department concerned.

(2) Military Technicians. Federal
civilian personnel of a Military
Department who occupy Military
Technician positions and are members
of the Reserve component they support.

(b) As the official DoD vehicle for
reporting Reserve component manpower
strengths, records reported in this
system (as prescribed in this Part) may
not be duplicated in other DoD-wide
strength reporting systems. Additionally,
to support the accuracy of strength data
in the system, DoD Components shall
ensure that:

(1) All strength-affecting changes are
processed and reported without delay.

(2) All master and transaction files are
edited before submission following the
procedures stated in enclosure 3 of DoD
Instruction 7730.54.

(c) Requests to provide specifically
tailored reports and inquiries to system
users shall be directed to the address
shown at § 114.5(g). A Reserve
component may not be provided data
relative to another Reserve component
without prior approval of that
component,

(d) Any information available to
RCCPDS required by the Selective
Service System and the Veterans'
Administration shall be provided by
magnetic tape extracts of data
submitted in compliance with this part.

(e) Information from RCCPDS shall be
provided annually to Federal Agencies
screening employees who are also
Reserve component members, as
prescribed by 32 CFR Part 44.

(f) RCCPDS data validity shall be
ensured as follows:

(1) The following shall be critical data
for all Reserve component members,
and the goal shall be 100 percent
validity to ensure acceptability in the
system,

Record : Record
field Data field position
2b | Reserve Component Train- | 4
ing-Retirement  Category
Indicator.
3 | Social Security Number.......... 5-13
92 | Transaction Codes........ccccunn. 399-400

(2) Each of the following (as
applicable within each Reserve
Component Category) shall have as a
goal at least 98 percent validity.

Record " Record
field Data field position
6 | Name, Individual .| 24-50
7 | Date of Birth... 51-56
8 | Sex 57
11 | Marital Status . 60
13 | Educational De: 63
17 | Date of Rank............... .| 155-160
18 | Pay Grade, Uniformed 161-163
ices.
19 | Pay Entry Base Date | 164-169
(PEBD).
35(a), (b), | Date of Appointment/Date | 229-234
(c), (d) of Expiration of Current
Service Agreement.
40 | Armed Forces Qualification | 243-244
Test (AFQT) Percentile
Score (Enlisted Only).
46 | Military Unit Designator | 251-258
(Unit Identification Code).
47 | States of the United States, | 259-260
and Countnes (Unit).
48 | National Zoning Improve- | 261-269
ment Plan (Unit Zip
Code).
66(a), (b) | Year and Month, Reserve | 311-314
Component Incentive
Program Eligibility Effec-
tive Date.
67 | Reserve Component Incen- | 315
tive Program Type.
68 | Reserve Component incen- | 316
tive Program Educational
Type.
70 | Active Component Mont- | 323
gomery.Gl Bill (MGIB) Eli-
gibility Status (Title 38,
U.S.C. Chapter 30).
76 | Reserve Compecnent Mont- | 339
gomery Gl Bifl (MGIB) Eli-
gibility Status (Title 10,
U.S.C. Chapter 106).
88 | Notification of Eligibility for | 385
Retired Pay Indicator (20-
Year Letter Indicator).
89 | Date of Transfer to the Re- | 386-391
tired Reserve,
90 | Date of Transfer to the | 392-397
Standby Reserve.

(3) The goal for all remaining data
fields shall be:

(i) Ninety-five percent validity for the
Ready Reserve and Standby Reserve.

(ii) Ninety-five percent validity for the
Retired Reserve receiving pay or eligible
for pay at age 60. i

(4) The data validity rates (§ 114.5(f)
(1) through (3)) shall be used as

Record : Record
field Data field “position
1 | Reserve Component............ 1-2
2a | Reserve Component Cate- | 3
gory Indicator.

standards for judging the validity of this
data base and shall be provided to any
audit or inspection agency reviewing
their accuracy.

(g) Magnetic tape files and the quality
control edit reports shall be delivered by
the 20th of the month following the
previous report period. The mailing
address is Defense Manpower Data
Center, ATTN: Reserve File Manager,
550 Camino el Estero, Suite 200,
Monterey, CA 93940-3231.

§ 114.6 Information requirements.

The reporting requirements for this
part are assigned the following Report
Control Symbols:

MAgIET R}, eaivvserisyeosinerenicortons DD-RA(M]1147
Transaction File.......oimiaaine DD-RA(M)1148

Standard data elements from DoD
5000.12-M # are being used in these
reporting requirements where
applicable.

§ 114.7 Effective date and implementation.
This part is effective May 13, 1988.
Implementation shall be completed by 1

July 1988. Forward two copies of
implementing documents and phased
time plan to the Assistanl Secretary of
Defense (Reserve Affairs) within 120
days.

Linda M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

june 1, 1988.

[FR Doc. 88-12810 Filed 6-6-88; 8:45 am]
BILLING CODE 3810-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-3392-2]

North Carolina; Order to Commence
Proceedings To Determine Whether
To Withdraw Hazardous Waste
Program Approval; Correction of Date
and Location of Hearing

AGENCY: Environmental Protection
Agency.

AcTION: Notice of correction of hearing
and date and location.

SUMMARY: This notice corrects the date
and location previously published in the
Federal Register (53 FR 3894) on
February 10, 1988, establishing the dates
and location for the North Carolina
withdrawal proceeding hearing. The
hearing will be held on September 19-
21, 1988, at the Jane S. McKimmon
Center, North Carolina State University,
Raleigh, NC.

* Copies may be obtained, at cost, from the
National Technical Information Servige, 5285 Port
Royal Road, Springfield. VA 22161,
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FOR FURTHER INFORMATION CONTACT:

Otis Johnson, Jr., at (404) 347-3016.
Dated: May 23, 1988.

Joe R. Franzmathes,

Acling Regional Administrator.

[FR Doc. 88-12770 Filed 6-6-88; 8:45 am|

BILLING CODE 6560-50-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6679
[AK-932-08-4220-10; F-012718]

Modification of Public Land Order
(PLO) No. 1571, as Amended, for
Selection of the Oil and Gas Estates by
the State of Alaska; Alaska

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order will open and
classify the oil and gas estates of 678.20
acres of public land for selection and
conveyance of the oil and gas estates to
the State of Alaska. The land is and will
continue to be withdrawn for the
Department of the Air Force for military
purposes by PLO No. 1571, and for study
and classification by PLO No. 5187.
EFFECTIVE DATE: June 7, 1988.

FOR FURTHER INFORMATION CONTACT:

Sandra C. Thomas, BLM State Office,

701 C Street, Box 13, Anchorage, Alaska
39513, 907-271-5477.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751;
43 U.5.C. 1714, and by section 17(d)(1) of
the Alaska Native Claims Settlement
Act of December 18, 1971, 85 Stat. 708
and 709; 43 U.S.C. 1616(d)(1), it is
ordered as follows:

1. Public Land Order No. 1571, as
amended, is hereby modified to permit
selection of the oil and gas estates of the
following described land by the State of
Alaska under either the Alaska
Statehood Act of July 7, 1958, 72 Stat.
339, et seq.; 48 U.S.C. prec. 21, or section
906(b) of the Alaska National Interest
Lands Conservation Act of December 2,
1980, 94 Stat. 2437-2438; 43 U.S.C. 1635:

Oliktok Point (PLO No. 1571)

U.S. Survey No. 4275, Alaska.
The area described contains 678.20 acres.

2. Subject to valid existing rights, the
oil and gas estates of the land described
above are hereby classified as suitable
for and opened to selection by the State
of Alaska under either the Alaska
Statehood Act of July 7, 1958, 72 Stat.

339, et seq.; 48 U.S.C. prec. 21, or section
906(b) of the Alaska National Interest
Lands Conservation Act of December 2,
1980, 94 Stat. 2437-2438; 43 U.S.C. 1635.

3. As provided by section 6(g) of the
Alaska Statehood Act, the State of
Alaska is provided a preference right of
selection for the oil and gas estates of
the above described land, for a period of
ninety-one (91) days from the date of
publication of this order, if the land is
otherwise available. If not selected by
the State of Alaska, the oil and gas
estates of the land will remain under the
jurisdiction of the Secretary of Interior
and shall remain closed until a further
opening order is published.

4. The remaining estates of the land
described above continue to be subject
to the terms and conditions of PLO No.
1571, as amended, and PLO No. 5187,
and no surface occupancy of the land
shall be permitted.

J. Steven Griles,

Assistant Secretary of the Interior.

May 31, 1988.

[FR Doc. 88-12760 Filed 6-6-88; 8:45 am]
BILLING CODE 4310-JA-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA 6792]

Suspension of Community Etigibility;
New York

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Final rule.

SUMMARY: This rule lists communities,
where the sale of flood insurance has
been authorized under the National
Flood Insurance Program (NFIP), that
are suspended on the effective date
shown in this rule because of
noncompliance with the revised
floodplain management criteria of the
NFIP. If FEMA receives documentation
that the community has adopted the
required revisions prior to the effective
suspension date given in this rule, the
community will not be suspended and
the suspension will be withdrawn by
publication in the Federal Register.
EFFECTIVE DATE: June 15, 1988.

FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration,
Federal Center Plaza, 500 C Street, SW.,
Room 416, Washington, DC 20472, (202)
646-2717.

SUPPLEMENTARY INFORMATION: The
NFIP enables property owners to

purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended (42
U.S.C. 4022), prohibits flood insurance
coverage as authorized under the NFIP
(42 U.S.C. 4001-4128) unless an
appropriate public body shall have
adopted adequate floodplain
management measures with effective
enforcement measures.

On August 25, 1986, FEMA published
a final rule in the Federal Register that
revised the NFIP floodplain management
criteria. The rule became effective on
October 1, 1986. As a condition for
continued eligibility in the NFIP, the
criteria at 44 CFR 60.7 require
communities to revise their floodplan
management regulations to make them
consistent with any revised NFIP
regulation within 6 months of the
effective date of that revision or be
subject to suspension from participation
in the NFIP.

The communities listed in this notice
have not amended or adopted floodplain
management regulations that
incorporate the rule revision.
Accordingly, the communities are not
compliant with NFIP criteria and will be
suspended on the effective date shown
in this final rule. However, some of
these communities may adopt and
submit the required documentation of
legally enforceable revised floodplain
management regulations after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in the
Federal Register. In the interim, if you
wish to determine if a particular
community was suspended on the
suspension date, contact the appropriate
FEMA Regional Office or the NFIP
servicing contractor.

The Administrator finds that notice
and pablic procedures under 5 U.S.C.
533(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified. Each community receives a 90-
and 30-day notification addressed to the
Chief Executive Officer that the
community will be suspended unless the
required floodplain management
measures are met prior to the effective
suspension date. For the same reasons,
this final rule may take effect within less
than 30 days.
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Pursuant to the provision of 5 U.S.C.
605(b), the Administrator, Federal
Insurance Administration, FEMA,
hereby certifies that this rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As stated in
section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local floodplain management together
with the availability of flood insurance

§64.6 List of eligible communities.

decreases the economic impact of future
flood losses to both the particular
community and the nation as a whole.

This rule in and of itself does not have a
significant economic impact. Any
economic impact results from the
community's decision not to adopt
adequate floodplain management
measures, thus placing itself in
noncompliance with the Federal

standards required for community
participation.
List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et. scq.,
Reorganization Plan No. 3 of 1978, E.O. 12127.

2. Section 64.6 is amended by adding
in alphabetical sequence new entries to
the table.

State Community name County 23;“&": Effective date

New York Holland Patent, VIlage Of i i iiiiiiomsiasiinmmsosssesibistesisatbssiassssitbboness OneIda, Sic ikl sesdiad 360530 | June 15, 1988,
Do Huron, town of Wayne 360892 Do.
Do Jay, town of Essex 360265 Do.
Do Lebanon, town of i 360403 Do.
Do Leicester, village of Livingston. .......... 361456 Do.
Do Lexington, town of Greene 360294 Do.
Do Lima, town of Livingston........... 360457 Do.
Do Lincoln, town of Madison 360405 Do.
Do Lyons, town of Wayne. 361226 Co.
Do Marathon, town of Cortiand 361327 Do.
Do Marathon, village of .| Cortland 360183 Do.
Do Mechanicville, city of Saratoga 360721 Do.
Do Middlesex, town of Yates 360960 Do.
Do Newark, village of Wayne 360834 Do.
Do Newcomb, town of Essex 361380 Do.
Do Pelham, village of Westchester... 360925 Do.
Do Pharsalia, town of 361091 Do.
Do Plandome, village of Nassau 360484 Do.
Do Pulaski, village of Oswego 360659 Do.
Do Rensselaer, Falls, village of St. Lawrence........covoipees 361466 Do.
Do Richford, town of Tioga 361216 Do.
Do Round Lake, village of Saratoga 360726 Do.
Do Rushford, town of Allegany 360033 Do.
Do Savona, village of Steuben 361049 Do.
Do Scriba, town of Oswego 360663 Do.
Do Sherbourne, town of Chenango 360164 Do.
Do Sherman, town of Chautauqua.... 361502 Do.
Do Shoreham, village of Suffolk 361508 Do.
Do Smithfield, town of 361294 Do.
Do Smithville, town of Chenango... 361040 Do.
Do Smyrna, town of Chenango 361308 Do.
Do Sodus Point, village of Wayne 360899 Do.
Do Solon, town of Cortland 361329 Do.
Do Speculator, village of Hamilton 361527 Do.
Do Stockport, town of Columbia 361322 Do.
Do Syracuse, city of Onandaga 360595 Do.
Do Taghkanic, town of Columbia 361324 Do.
Do Taylor, town of Cortland 361330 Do.
Do Tivoli, village of Dutchess 361507 Do.
Do Valatie, village of Columbia 361508 Do.
Do Valley Falls, village of Rensselaer..........oo.ins 361469 Do.
Do Van Etten, village of Chemung 361045 Do.
Do Wallkill, town of Orange 360634 Do.
Do Wappingers Falls, village of Dutchess 360223

Harold T. Duryee,

Administrator, Federal Insurance
Administration.

Issued: June 1, 1988.

[FR Doc. 88-12758 Filed 6-6-88; 8:45 am]
BILLING CODE 6718-21-M

FEDERAL MARITIME COMMISSION
46 CFR Part 586
[Docket No. 87-6]

Actions To Adjust or Meet Conditions
Unfavorable to Shipping in the United
States/Peru Trade

AGENCY: Federal Maritime Commission.
ACT!ON: Proceeding held in abeyance.

suMMARY: The Federal Maritime

Commission, in response to comments
filed by interested parties on
reconsideration of the Final Rule issued
in this proceeding, has determined to
hold the proceeding in abeyance for a
period of time, and requests further
comments by August 31, 1988.

pATE: Comments due on or before
August 31, 1988.

ADDRESS: Comments (Original and 15
copies) to Joseph C. Polking, Secretary,
Federal Maritime Commission, 1100 L
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Street NW., Washington, DC 20573, (202)
523-5725.

FOR FURTHER INFORMATION CONTACT:
Robert D. Bourgoin, Federal Maritime
Commission, 1100 L Street NW.,
Washington, DC 20573, (202) 523-5740.

SUPPLEMENTARY INFORMATION: On
March 3, 1988, the Federal Maritime
Commission ("Commission” or “FMC")
gave notice that it would reconsider the
Final Rule earlier promulgated in this
proceeding, and invited comments and
information on present conditions in the
U.S./Peru trade from interested parties.
Comments have been received from
eleven parties in response to that
Notice. Comments have been received
from the United States Executive
Agencies (“Executive Agencies™);!
Shippers for Competitive Ocean
Transportation (*SCOT"); Campania
Sud Americana de Vapores (“CSAV"),
Creat Lakes Transcaribbean Line
(“GLTL"); Naviera Amazonica Peruana,
S.A. ("NAPSA”); Nediloyd Lines
(“Nedlloyd"), Compania Peruana de
Vapores ['CPV"), Naviera Neptuno, S.A.
(“Neptuno”) and Empresa Naviera
Santa, S.A. (“Santa”), jointly (“'the
Peruvian carriers''); the American
Chamber of Commerce of Peru
("Chamber"), Georgetown Steel
Corporation ("GSC"); Occidental
International Exploration and
Production Company (*'Occidental”);
and Southern Peru Copper Corporation
(“SPCC").

Those comments and related recent
events have been considered by the
Commission, as set forth below. Based
on those comments, the Commission
herein announces that this proceeding
will be held in abeyance and invites
further comments and information from
interested parties by August 31, 1988.

Background

On December 2, 1987, the Commission
issued a Final Rule in this proceeding
{52 FR 46356, December 7, 1987) stating
that it finds “conditions unfavorable to
shipping" within the meaning of section
19(1)(b) of the Merchant Marine Act,
1920, 46 U.S.C. app. 876(1)(b) (“Section
19"), exist in the foreign oceanborne
trade between the United States and
Peru (*Trade"). The Commission
advised in its Final Rule that the GOP,
through its laws and regulations,
imposed burdens on non-Peruvian-flag

! The Department of Transportation (*DOT")
submitted these comments on behalf of the
Executive Agencies. In addition, earlier on March 3,
1988, the DOT, on its own behalf, submitted a letier
to the Commission reporting on consultations .
between the United States Government (“USG")
and the Government of Peru (“GOP") held in Lima
on February 25-26, 1988,

carriers which are not experienced by
Peruvian-flag carriers. The Commission
therefore suspended the tariffs of certain
Peruvian-flag carriers in the U.S. trade.

The GOP laws and regulations to
which the Commission referred in its
Final Rule include Supreme Decree No.
009-86-TC 2 ("Decree 009-86"), which
reserves 100 percent of all imported and
exported ocean freight generated by
Peru's foreign trade for Peruvian-flag
carriers. The amount of cargo reserved
by Decree 009-86 for Peruvian-flag
carriers could be reduced: (1) On the
basis of strict reciprocity;® (2) pursuant
to government or commercial
agreements * among non-Peruvian and
Peruvian-flag carriers, preferably
include CPV, the Peruvian state-owned
shipping line; or (3) when the Peruvian
Director General of Maritime
Transportation or Peruvian Consuls
grant non-Peruvian-flag or non-associate
carriers permission to carry Peruvian
export or import cargoes. Authorization
for the use of non-Peruvian-flag or non-
associate carriers would be granted in
the form of a waiver or cargo manifest
certification when Peruvian-flag or
associate carriers were not available
and in position within 12 days 3
following the proposed date of shipment
of non-perishable products, or within 4
days in the case of perishable products,
or when no Peruvian-flag carrier serves
the relevant port.

Subsequent to issuance of the
Proposed Rule which initiated this
proceeding,® regulations
(“Regulations"”)” were issued by the

* Decree 009-86 amended Supreme Decree No.,
036-82-TC (“Decree 036-82"), effective September
1982. Decree 036-82 reserves Peruvian import and
export cargoes for Peruvian-flag vessels and sets
out waiver and cargo manifes! certification
requirements for non-Peruvian-flag carriers. The
exact percentage of cargo reserved for Peruvian-flag
carriers is not specified in Decree 036-82. An earlier
decree states that 50 percent of Peruvian import and
export cargo is reserved for Peruvian-flag carriers.

# Eg., US. carriers’ access to Peruvian cargoes
would be proportionsal to Peruvian carriers’ access
to U.S. cargoes.

* Non-Peruvian-flag carriers which become
parties to such commercial agreements may be
granted associate status upon approval by the GOP.
Associate carriers are excepted from cargo manifest
certification and waiver requirements under Decree
Nos. 009-86 and 036-82.

® Supreme Decree No. 033-86-TC modified Decree
009-88 by reducing the number of days a shipment
must wail for a Peruvian or associate carrier from
15 days to 12 days.

® See Notice of Proposed Rulemaking, 52 FR
11832, April 13, 1987.

7 These Regulations were contained in Ministerial
Resolution No. 027-87-TC/AC (“Resolution").

GOP pursuant to a Memorandum of
Understanding (“MOU") signed by the
USG and the GOP on May 1, 1987. These
Regulations set forth new requirements
and procedures that shipping lines
operating third-flag vessels must
observe in order to obtain
authorizations from the GOP Ministry of
Transportation and Communications
(“Ministry”) to participate in the Trade.
The GOP advised through the
Department of State that the
“authorization™ system under the
Regulations totally replaced the existing
“waiver" system for granting third-flag
carriers access to the Trade.

In issuing its Final Rule the
Commission explained that while it
recognized the good faith efforts made
by the USG and GOP to address the
situation in the Trade through
diplomatic means, the resultant
Regulations which implement the MOU
did not satisfactorily resolve that
situdtion. The Commission stated that,
in fact, the Regulations, in effect,
continue in place the very types of
restrictions and impediments which
prompted this proceeding in the first
instance. Although third-flag carriers
were no longer required to obtain
“waivers” for individual shipments, they
were to obtain “authorizations™ to
participate in the Trade. The
Commission found this authorization
process as inconsistent with free access
to trade, as was the waiver system it
replaced. In this regard, the Commission
also added that it was unknown
whether Chilean-flag carriers would be
granted authorizations and allowed to
operate in the Trade, particularly in light
of the existence of Peruvian Resolution
No. 044-86-TC/AC (“Resolution 044~
86"), which excludes Chilean-flag
carriers from certain Peru/third-country
trades.

Finally, the Commission advised that
it could not accept as a satisfactory
resolution of this matter an
accommodation which would permit the
GOP to deny authorization to a third-
flag operator in the Trade if the country
of nationality of that operator bars
participation to Peruvian-flag carriers in
any of its third-country trades. The
Commission explained that to accept the
proposition that the GOP can settle
disputes with foreign nations by
imposing burdens on U.S.-Peru trade
hostage to obtaining concessions
elsewhere.

Thus, the Final Rule suspended the
tariffs of the Peruvian-flag carriers
operating in the Trade, with t} =
exception of Naviera Amazonicd
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Peruana, S.A. (“NAPSA"),? unless such
carriers obtain authorized status from
the Commiission.® The suspension of
these tariffs was to become effective
March 7, 1988,

On February 4, 1988, the Peruvian
carriers filed a Petition for
Reconsideration (“Petition”) requesting
that the FMC reconsider its Final Rule,
or, in the alternative, stay the effective
date of the Final Rule on grounds that
the Rule is basically directed at Decree
009-86 of February 28, 1986, which has
been rescinded by GOP Supreme Decree
No. 004-88-TC (''Decree 004-88") of
January 22, 1988.1° Further, the Peruvian
carriers submitted that the Regulations
which implement the MOI also have
been rescinded.*!

The Peruvian carriers alleged that
with such action by the GOP, Peruvian
cargo preference law has reverted to-its
status prior to enactment of Decree 009-
86, and prior to the initiation of this
proceeding which resulted from
complaints to the Commission about
Decree 009-86. They advised that while
Decree 009-86 reserved 100 percent of
all Peruvian import and export cargoes,
Decree 004-88 reestablishes legislation
in existence between 1970 and 1986
which reserves 50 percent of Peruvian
cargoes to Peruvian-flag or associate
carriers.'® The Peruvian carriers took
the position that since, as the
Commission states in its Final Rule, this
proceeding arose from complaints about
the enactment, implementation and
enforcement by the GOP of Decree 009~

* Under the Final Rule, NAPSA's tariff, FMC No.
3, covering the U.S./Iquitos, Peru trade, would not
be suspended because the Commission found this
subtrade distinguishable from the Trade generally,
and, therefore, entitled to different treatment; The
Final Rule noted that the Commission did not
receive any complaints regarding this subtrade.
Further, it stated that there is no alternative to
NAPSA's service in this subtrade. (See Dockel No.
87-6, 52 FR 46362, December: 7, 1987).

¥ The Final Rule states that authorized status
shall be conferred upon a Peruvian-flag carrier upon
that carrier's submitting to the Commission a
certificate from the GOP stating unequivocally that
no law, regulation or policy of the GOP will;

(i) Preclude any non-Peruvian-flag carrier from
competing in the Trade on the same basis as any
other carrier;

(i) Result in less than meaningful and competitive
access by any non-Peruvian-flag carrier, to cargo
designated as reserved under Supreme Decree No.
008-86-TC; and

(iti) Impose any administrative burden, including
but not limited to. the necessity to secure an
authorization based on the national status of the
carrier, or otherwise discriminate against any non-
Peruvian-flag carrier in the Trade.

'? Decree 004-88 was published in the Peruvian
Official Gazette, “E! Peruano.” on January 25, 1988.

** In addition, Resolution No. 044-86 which
excluded Chilean-flag carriers from certain Peru/
third-country trades has been rescinded.

' The pre-1986 legal regime is based primarily on
Decree 036-82.

86, the Commission should reconsider its
Final Rule and terminate the proceeding
due lo the rescission of Decree 009-86.
As an alternative to reconsideration
and termination of the proceeding, the
Peruvian carriers suggested that the
Commission stay its Final Rule pending
investigation of present conditions in the
Trade or judicial review,*3 whichever is
later, particularly if the Commission
determines that it has insufficient
knowledge of present conditions in the
Trade to order termination of the
proceeding. The Peruvian carriers
contended that a stay would allow time
for the Commission to gather any facts
required for reconsideration and, if
necessary, for the Court to clarify
“serious legal issues in this proceeding.”
After analyzing the Petition and
replies thereto, the Commission issued
its Notice of Reconsideration of Final
Rule (“March Notice"”.) In its March
Notice the Commission discussed the
GOP initiatives, noting that some action
was necessary to recognize the change
status of the issues brought about by the
GOP's actions and, as a technical legal
matter, because the rescission of Decree
009-86 and Resolution 044-86 appeared
to have undermined the basis cited in
the Final Rule for the Commission’s
findings of conditions unfavorable to
shipping in the Trade. The Commission
withdrew the Final Rule for
reconsideration and again invited

interested parties to comment. However,”

the Commission also pointed out that
rescission alone may not resolve the
unfavorable conditions which the Final
Rule addressed, and the Commission
stated that, if the system remains
discriminatory in the absence of Decree
009-86, it would be prepared to act
swiftly to reinstate the Final Rule on the
basis of new findings that conditions
unfavorable to shipping continue to
exist.

Subsequent to the issuance of the
Commission's March Notice, three
agreements were filed with the
Commission between Peruvian and
Chilean-flag carriers.** Pursuant to

13 A petition for review of the Final Rule was
filed by the Peruvian-flag carriers in the U.S. Court
of Appeals for the District of Columbia Circuit
(“Court"”) on January 29, 1988, Compania Peruana de
Vapores. et al. v. USA and FMC, D.C. Cir. No 88~
1073. That proceeding has been held in abeyance
until May 31, 1988,

14 These agreements are: Agreement No. 212-
011180 between Neptuno and CSAV, filed March 18,
1988, effective April 30, 1988; Agreement No. 212-
011186, as ded by Agre t No. 212-
011186.001, between Santa and Empresa Maritima
de Estrado ("Empremar"”), filed March 29, 1988,
effective May 13, 1988; and Agreement No. 212-
011189 between CPV and Compania Chilena de
Navegacion Interoceanica S.A. (“CCNI"), filed
April 12. 19888, effective May 27, 1988.

these agreements, the Chilean-flag
carriers would be granted associate
status by the GOP and thereby given
access to the Trade.

Summary of Comments
A. Executive Agencies
1. March 3, 1988 Letter

On March 3, 1988, Gregory Dole,
Deputy Assistant Secretary for Policy
and International Affairs (“DAS"), DOT,
reported to the Commission on
consultations between the USG and
GOP, held February 25-26, 1988,
regarding the GOP's implementation of
Decree 036-82. DAS Dole reports that
the GOP provided assurances that U.S.
carriers will, through their equal access
agreement, continue to have access to
all cargo in the Trade on the same basis
as Peruvian-flag carriers. Further, the
DAS reports that the GOP had
approved, by Ministerial Resolution of
February 22, 1988, three agreements
between Peruvian and Chilean-flag
carriers which will accord Chilean-flag
carriers access to all cargo on the same
basis as Peruvian-flag carriers, The DAS
states that, if the terms of these
commercial agreements are aceeptable,
the Executive Agencies believe that the
agreements will resolve the problems
that the Chilean-flag carriers have had
gaining access to the Trade. In addition,
the DAS notes that during the
consultations, the USG expressed hope
to the GOP that similar commercial
solutions would be found for other third-
flag carriers to allow them to operate
without restrictions.

Further, DAS Dole submits that the
GOP indicated that the administration
of the Peruvian waiver system was
being evaluated so as to create a system
with maximum flexibility. In addition,
the FMC was advised that the GOP has
set up a commission to review GOP
merchant marine policy.

The DAS reports that the Executive
Agencies are generally encouraged by
the developments in the Trade, but
states that it is premature for them to
make a recommendation as to the
disposition of the Final Rule.

2. March 31, 1988 Commenls

The Executive Agencies state that as
of the final day of the comment period
two service agreements between
Peruvian and Chilean-flag carriers had
been filed with the FMC. They submit
that these agreements appear to provide
these Chilean-flag carriers access to the
Trade. The Executive Agencies point
out, however, that the access of other
third-flag carriers to the Trade is
uncertain.
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Further, the Executive Agencies report
that they received assurances that third-
flag carrier access to the Trade, as well
as other issues, will be addressed over
the next few months by the Commission
established to develop a new Peruvian
merchant marine policy.

Based on the aforementioned
developments, the Executive Agencies
state that they do not believe sanctions
are warranted at this time,

B. S5COT

SCOT contends that while the GOP's
rescission of Decree 009-86 and the
Resolution are positive steps, such
action will not remove the conditions
unfavorable to shipping in the Trade.
SCOT adds, however, that as of March
31, 1988, none of the changes
implemented by the GOP will have been
in place for sufficient time to allow U.S.
shippers to comment on their effect on
the Trade.

SCOT states that three agreements
between Peruvian and Chilean-flag
carriers have been approved by the
COP. It comments on the agreement
between CSAV and Neptuno, the only
agreement which had been filed with the
FMC at the time SCOT drafted its
comments. SCOT argues that the
provisions of the CSAV-Neptuno service
agreement do not appear to provide
effective competition by the Chilean-flag
carrier in the Trade. Further, SCOT
believes that the agreement raises the
question of whether any third-flag
carrier would be given associate status
without granting serious commercial
concessions. The fact that CSAV can no
longer participate in the profits of the
U.S./Peru trade pursuant to the
agreement, is said to indicate that
CSAV's price of admission to the Trade
was significant. SCOT contends that the
conditions under which CSAV was
readmitted will not remove unfavorable
conditions as far as Chilean carriers are
concerned.

Civen the legislative regime now in
place and the agreement between CSAV
and Neptuno, SCOT maintains that
conditions unfavorable to shipping in
the Trade continue to exist and that no
evidence submitted to date indicates
otherwise. SCOT states that it would be
premature for the Commission to take
any action to stay or discontinue the
investigation. It submits, however, that
shippers would like an opportunity to
comment further on conditions in the
Trade after sufficient time has passed to
allow them to assess GOP actions. A
minimum of 90 days is said to be
required to obtain any meaningful
experience.

C.CSAV

CSAV directs the Commission’s
attention to its commercial agreement
with Neptuno which has been approved
by the GOP and filed with the FMC.
CSAV reports that this agreement
renders CSAV an associate carrier for
purposes of Decree 036-82.

CSAV takes the position, therefore,
that should the Commission determine
that commercial settlements have made
it désirable to suspend the proceeding
and the Final Rule, it would have no
formal objection to such action at this
time. CSAV suggests, however, that it
would be beneficial to shippers for the
Commission to make a statement that its
Final Rule could be reimposed in the
event that new obstacles are placed on
operations in the Trade or if the
commercial settlements prove
unworkable.

D. GLTL

GLTL states that it is meeting with
CPV on April 20, 1988, to discuss
potential cooperation and the terms of a
free access agreement for cargoes
moving between U.S. Great Lakes ports
and Peru. GLTL advises that such a
commercial agreement would confer
associate status upon it and would
resolve the concerns it previously raised
in this proceeding. Absent such an

‘agreement, GLTL asserts that its cargoes

in the Trade would be subject to vessel
manifest certificaton and waiver
requirements pursuant to Decree 036-82.

It, therefore, requests that the
Commission hold any further action in
abeyance for a reasonable period of
time to permit negotiations betwen CPV
and GLTL and a determination as to the
approvability of any agreement. GLTL
states that it will promptly notify the
Commission of the results of the April
20, 1988 negotiations.

GLTL subsequently informed the
Commission by letter dated May 11,
1988 that representatives of GLTL and
CPV had discussed the “framework for a
proposed commercial agreement which,
if approved by the Government of Peru
and by the Commission, would confer
associate status upon GLTL * * * and
would resolve the concerns previously
raised by GLTL in this proceeding."
CLTL stated its expectation that a
formal agreement would be concluded
following action by CPV's Board of
Directors on the proposal. GLTL also
informed the Commission in that letter
that the Peruvian Government has
recently reaffirmed fines imposed on
GLTL in connection with cargo carried
in the Trade in 1984, and that imposition

of these fines is being appealed through
litigation in Peru.!s

E. NAPSA

NAPSA reaffirms that no adverse
conditions exist in the United States/
Iquitos, Peru subtrade. It, therefore;
requests that the Commission maintain
its current policy permitting NAPSA free
access to this subtrade. Further, NAPSA
states that the rescission of Decree 009-
86 should moot the controversy
concerning the Trade generally.

F. Nedlloyd

Nedlloyd explains that it has an
interest in this proceeding because it
plans to institute a service between
Chile and the United States on or about
July 1, 1988. Nedlloyd states that it will
attempt to offer services between Peru
and the United States depending on the
outcome of this proceeding and the
actions taken by the GOP. It contends
that the long term commercial viability
of this proposed service depends on
Nedlloyd's ability to serve Peru as part
of its West Coast South America/United
States service.

Nedlloyd expresses concern over the
effects of the recent rescission of Decree
009-86 and the reestablishment of the
cargo waiver system under Decree 036-
82. It takes the position that the cargo
waiver system under Decree 036-82 is a
barrier to third-flag carrier entry into the
Trade. Nedlloyd points out that if it
wishes to operate in the Trade, it either
must obtain a waive or seek associate
status by entering into agreements with
Peruvian-flag carriers. Nedlloyd finds
neither of these options commercially
attractive because they impose
economic costs on the Trade in general
and on Nedlloyd in particular. With
regard to obtaining waivers, Nedlloyd
asserts that Peruvian-flag carriers and
their associates can schedule sailings so
that it is virtually impossible for a third-
flag carrier to qualify for a waiver.

Further, Nedlloyd maintains that there
are potential costs, official and
unofficial, of obtaining waivers. It states
that it has experienced severe
commercial difficulties dealing with the
Peruvian cargo preference regime in the
Peru/Far East trades and is not eager to

18 GLTL's May 11, 1988 letter to the Commission
was filed subsequent to the closing date of March
31, 1988 for the filing of comments in this
proceeding. GLTL's comments filed on March 31,
1988, however, stated that a meeting of GLTL and
CPV representatives was expected to occur on April
20, 1988 and that GLTL would promptly inform the
Commission of the outcome of that meeting. The
Commission therefore has accepted the May 11,
1988 letter which supplements GLTL's otherwise
timely comments.
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be exposed to future harm in its efforts
to provide service in the Trade.

Nedlloyd also notes that, based on its
experience, the option of obtaining
associate status entails costs which
distort the economics of a trade and
extracts a “price of admission’ from the
third-flag carrier. Nedlloyd maintains
that third-flag carriers should not be
required to enter such agreements when
there is no economic or commercial
basis for doing so. It contends that these
agreements have the effect of
diminishing efficiency and price
competitiveness of transportation
providers.

Nedlloyd alleges that conditions
unfavorable to shipping in the Trade
continue to exist. It contends that
Decree 036-82 inherently discriminates
against non-Peruvian-flag carriers and
favors Peruvian-flag and associate
carriers. Nedlloyd submits that there is
no reason to believe that this waiver.
regime will not have an injurious effect
on carriers, shippers and the Trade,
similar to the "authorization™ system
under Decree 009-86. Nedlloyd
maintains that because it does not wish
to become an associate carrier, Decree
036-82 will preclude it from operating in
the Trade, It asserts that there should be
no doubt that Decree 036-82 is
inconsistent with free access to the
Trade.

Nedlloyd recommends, therefore, that
the Commission act swiftly to reinstate
the Final Rule, with appropriate
modifications, on the basis that
conditions unfavorable to shipping
continue to exist.

G. CPV, Neptune and Santa

The Peruvian carriers allege that
conditions have significantly changed in
the Trade given the rescission of Decree
000-86. They contend that the decrees in
existence prior to Decree 008-86 ¢ and
now reestablished, have restored the
Trade to its prior state which the
Commission has allegedly never found
objectionable. Under these decrees, the
Peruvian carriers state that only 50
percent of Peruvian import and export
carge is reserved to Peruvian-flag and
associale cargiers.

Further, noting that those parties
supporting the Final Rule had argued
that Decree 009-86 denied U.S. shippers
the right to choose third-flag carriers,
the Peruvian carriers assert that as a
result of the three commercial
agreements between Peruvian and
Chilean-flag carriers, shippers will be
ible to choose Chilean-flag carriers.
They also advise that the GOP has

B —

' Dearee 012-70-"TC of June 1670, 034-70-TC of
December 1870, and 036-82-TG of September j982

created a commission to further improve
conditions in the Trade through its
review of Peruvian maritime policy.

The Peruvian carriers contend,
therefore, that given the changes in GOP
law and the commercial agreements
between Chilean and Peruvian-flag
carriers, whatever basis may have
existed for the Final Rule is no longer
present. Further, they submit that the
Final Rule casts uncertainty over the
Trade, threatens diplomatic relations
and courts retaliation. The Peruvian
carriers submit that, substantially, all
concerns expressed by interested
parties have been resolved. They
believe that whatever residual concerns
or uncertainty exist do not justify
continuation of the proceeding and it,
therefore, should be terminated.

H. The Chamber

The Chamber notes the good faith
efforts made by the GOP and USG to
address the situation in the Trade
through diplomatic means. It mentions
that the repeal of Decree 009-86 and the
joint service or space charter
agreements between Peruvian and
Chilean-flag carriers should result in
improvements in the Trade and provide
U.S. shippers with greater freedom of
choice in U.S. trades. Further; the
Chamber contends that the recent
increase in U:S. exports to Peru could
not have been achieved if conditions
unfavorable to U.S, shippers existed.

The Chamber, therefore, supports
reconsideration of the Final Rule. It
believes that the Commission should
now find that there is adegnate service
in the Trade. Further, it believes that the
Commission should find that the GOP's
rules and regulations permit U.S.
shippers freedom to select the carriers of
their choice and create conditions which
are no more restrictive than those
allegedly accepted by the FMC in most
other U.S. trades.

The Chamber takes the position that
because the conditions which caused
the complaints to the FMC have been
corrected; given the improvement in
third-flag carrier access to the Trade
and the good faith efforts by the GOP to
accommodate shippers, the Commission
should take no further action, but rather
carefully monitor conditions in the
Trade. Suspension of Peruvian-flag
carriers' tariffs by the FMC allegedly
would lead to retaliation by the GOP
and suspension of the maritime trade.
The Chamber submits that this would be
extremely damaging to the relations
between the two countries and contrary
to U.S. economic and political
objectives.

L GSC

GSC submitted a copy of a letter sent
to the Honorable Robin Tallon, which
requests that the Congressman review
the FMC's aclions against Peruvian-flag
carriers. This letter expresses hopes that
the Congressman would support it in
stopping any retaliation against
Peruvian-flag carriers because such
action could affect GSC's ability to
operate in the future. GSC explains that
it receives a substantial amount of raw
materials from Peru because the U.S,
does not have the quality of ore required
for its process.

GSC advises that the GOP’s cargo
reservation system has never been a
problem for it. GOP allegedly has
granted it waivers whenever necessary,
In this regard, GSC advises that it
recently used an Ecuadorian-flag carrier
for shipment of cargo. GSC contends
that to restrict the Peruvian-flag vessels
which it may employ in the Trade would
inflate the cost of its operation.

/. Occidental

Occidental states that it was pleased
with the FMC's decision to exclude the
U.S./Iquitos, Peru trade from the
proposed sanctions in the Final Rule. It
maintains that this decision has enabled
it to support its operations in that area.
Further, Occidental states because it
also has operations on the West Coast
of Peru, it joins the Chamber in
requesting that the Commission
reconsider its proposed sanctions
against Peru. Finally, Occidental
believes that the GOP's repeal of Decree
009-86 and improved access to the
Trade for third-flag carriers should
allow the FMC to rescind its Final Rule.

K. SPCC

SPCC advises that if the propased
rule 7 was enacted, it would be forced
to seek supplies from Europe and the
Far East rather than the United Stales,
and that copper bound for the U.S.
would have to move through ports in
Mexico or Canada prior to delivery in
the U.S. SPCC contends that this would
cause increased costs and delays.

SPCC oppeses the suspension of
Peruvian-flag carriers’ tariffs. It asserts
that the commercial agreements
between Peruvian and Chilean-flag
carriers address the concerns of the
FMC hecause Chilean-flag carriers will
be accorded associate status. SPCC
takes the position, therefore, that the
problems which brought about
Commission action in the Trade no
longer exist and that action by the

7 It is assumed that SPCC means the Final Rule
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Commission would be
ceunterproductive.

Discussion

Uncertainty continues to exist as to
the precise nature and operating
characteristics of the shipping regime
which will regulate traffic between the
U.S. and Peru following the rescission of
Decree No. 009-86 and the
reestablishment of Decree 036-82 and
other pre-1986 decrees and resolutions.
We continue to be concerned about the
terms upon which Chilean-flag carriers
and other third-flag carriers will be
gaining competitive access to the Trade
pursuant to “commercial agreements”
filed with the Commission. The impact
of these agreements will not be known
for some time. The comments on the
Commission's March Notice reflect a
wide range of views regarding third-flag
access to the Trade given the
reestablishment of the pre-1986 legal
regime in Peru, and the commercial
agreements filed. At the least, some of
the comments call into question whether
the agreements are commercially viable
or were entered into solely as an
accommodation to the GOP's cargo
reservation and other decrees.

Nedlloyd is the only commenter that
believes that the Commission should
swiftly reinstate the Final Rule with
necessary modifications, on the basis
that conditions unfavorable to shipping
continue to exist because third-flag

_carrier access to the Trade requires
associate status or a waiver. While
SCOT believes that unfavorable
conditions continue to exist, and that
the agreement between CSAV and
Neptuno does not provide effective
competitive access for CSAV, it states
that its members will require at least 90
days to evaluate the effects of recent
Peruvian actions on the Trade.

We note that the Chilean party to one
of these agreements, CSAV, does not
affirmatively propose or support any
specific course of action, but states that
it would not oppose suspension of the
Final Rule. However, it suggests that
accompanying such action should be a
statement from the Commission that the
Final Rule could be reimposed if
necessary. Thus, it would appear, that
CSAV is not particularly sanguine about
the agreement it has entered into and
which ostensibly will allow it access to
the Trade,

While the Executive Agencies appear
optimistic with respect to the problem of
Chilean-flag carrier access to the Trade,
they are not as certain as to the access
of other third-flag carriers. They
maintain, however, that given the
developments in the Trade, sanctions
are not warranted at this time.

GLTL suggests that the Commission
hold any further action in abeyance until
it has completed agreement negotiations
with CPV. The prospective agreement
between the two carriers would confer
associate status on GLTL.

The Chamber, GSC, NAPSA,
Occidental and SPCC believe that the
problems which gave rise to the Final
Rule have been resolved and, thus,
oppose any further action by the
Commission. The Peruvian carriers
specifically request téermination of the
proceeding.

The pre-1986 legal regime now in
place appears to reserve 50 percent,
rather than 100 percent, of Peruvian
traffic for Peruvian-flag and associate
carriers. The remaining 50 percent is
open to all carriers, including
nonassociate carriers. However, under
Decree 036-82, a non-associate carrier
must obtain a waiver or cargo manifest
certification to carry any portion of the
unreserved cargo. The manner in which
the *50 percent’ reservation is to be
administered is unclear in light of the
requirements for waivers or manifest
certifications on a@// non-Peruvian or
non-associate shipments. Given the
various reguirements, it is possible that
significant barriers to non-Peruvian-flag
and non-associate carrier access to the
Trade continue to exist.

The GOP has stated that it is
reviewing its maritime policy in general
and its waiver system in particular. It is
reported that the GOP plans to apply its
waiver system in as flexible a manner
as possible.

Reinstatement of the Final Rule
appears disfavored by all but one of the
parties to this proceeding. The only
party requesting immediate
reinstatement of the Final Rule with
appropriate modifications is a third-flag
carrier which has not yet attempted to
enter the Trade. With this one
exception, the parties believe that the
Commission should either terminate the
proceeding or hold any further action in
abeyance until the situation can be
assessed. Reinstatement of the Final
Rule would not, moreover, allow
shippers the opportunity requested to
evaluate the impact of the recent GOP
actions and the Chilean and Peruvian-
flag carrier agreements on the Trade.
The parties which throughout this
proceeding have urged Commission
action to meet unfavorable conditions in
the Trade are now requesting more time
to evaluate the situation, and in the case
of CSAV, stating that it would not
formally object to a suspension of the
proceeding.

The course of action suggested by
SCOT and others, to hold the proceeding
in abeyance for a reasonable period,

will allow the Commission time to
assess the impact of the recent
developments in the Trade including the
effect of the pre-1986 legal regime on
third-flag carrier access to the Trade, the
commercial agreements between
Peruvian and Chilean-flag carriers, the
anticipated agreement between CPV
and GLTL and the GOP maritime policy
review. This course of action, in one
form or another, appears to be favored,
or acceptable, to all but one of the
commenters.

Conelusion

_Although the Commission is anxious
to achieve a resolution of the problems
affecting the Trade, it does not appear
that further Commission action at this
t/me would favorably affect events or
actions by the GOP which are moving
forward, albeit slowly. The comments
from shippers and the carriers presently
active in the trade reflect a consensus
that, as conditions presently exist,
Commission action would be premature.

The Commission has already
expressed herein its continued concern
that impediments to the entry and
operation of third-flag carriers on

_commercially viable terms may continue

to exist, at the least as a part of the re-
instated waiver and manifest
certification system under Decree 036~
82, Nevertheless, the practical workings
and effects of that Decree are at present
unclear to us, particularly in light of the
new agreements among major parties in
the Trade.

In order to assess the impact of these
new factors, the Commission will hold
this proceeding in abeyance for a further
period of time. We anticipate that the
GOP will have taken further action to
clarify the status of laws and decrees
affecting shipping in the Trade,
including completion of the work of the
Commision reviewing maritime policy,
before the FMC resumes consideration
of these matters.

Therefore, pursuant to section 19(1})(b).

of the Merchant Marine Act, 1920, 46
U.S.C. app. 876(1)(b), Reorganization
Plan No. 7 of 1961, 75 Stat. 870, and 46
CFR Part 585, this proceeding is held in
abeyance pending further order of the
Commission. Interested parties are
invited to submit comments, views and
information on or before August 31,
1988, concerning whether the conditions
unfavorable to shipping in the U.S.-Peru
Trade previously found in this
proceeding continue to exist, whether
other conditions unfavorable to shipping
now exist as a result of actions, laws,
decrees or regulations of the
Government of Peru or carriers in the
Trade, and what actions the
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Commission should take to adjust or
meet any such conditions unfavorable to
shipping.

By the Commission.
Tony P. Kominoth,
Assistant Secretary.
|[FR Doc: 83-12796 Filed 6-6-88; 8:45 am|
BILLING CODE 6730-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1035
[Ex Parte No. 40€]

Electronic Transmission of Freight
Biils :

AGENCY: Interstate Commerce
Commission.

ACTION: Final rule; modification of
existing rules.

summARY: The Commission is clarifying
its regulations governing rail carrier bills
of lading by modifying 49 CFR Part 1035
to expressly authorize the use of
electronic bills of lading (EBOL). This
should eliminate any confusion
concerning rail carriers’ right to use
EBOL,

DATE: This action will be effective June
7,1988.

ADDRESS: Because the ICC is merely
clarifying its existing regulations, prior
notice and comment procedures are
unnecessary under 5 U.S.C. 553(b)(A).
However, the public is welcome to
comment on the modified rules by
writing to the Office of Proceedings,
Deputy DRirector of Rail Section, Room
2144, Interstate Commerce Commission,
Washington, DC 20423.

FOR FURTHER INFORMATION CONTACT:
Joseph H. Dettmar, (202) 275-7245. [TDD
for hearing impaired: (202) 275-1712.]
SUPPLEMENTARY INFORMATION: To
eliminate any possible confusion or
doubt that rail carriers may use
electronic bills of lading (EBOL), the
Commission is modifying its regulations
at 49 CFR Part 1035 to authorize
expressly the use of EBOL. In Electronic
Transmission of Loss and Damage
Claims and Freight Bills, 365 1.C.C. 581
(1982), medified at 367 1.C.C. 699 (1983),
the Commission revised 49 CFR Parts
1051, 1008, and 1005 to expressly
authorize motor carriers to use EBOL,
but did not similarly modify the parallel
rail regulation at 49 CFR Part 1035. The
Commission explained that it was
unnecessary to alter the rail regulation
because, absent a clear prohibition
against the use of EBOL's, rail carriers
were already free to use them. It stated,

Electronic Transmission, supra, 365
I.C.C. at 585:

Various parties suggested that railroads
* * * should also be included. Particularly,
the AAR points out that there are no
regulations in effect which either authorize or
prohibit using electronic billing by computer
and, as a result, many are already doing so.

We agree that there does not appear to be
any regulatory impediment to railroads * * *
participating in electronic billing. For this
reason, we see no need to adopt this
suggestion.

Since then, because of the silence in
the rail regulations on the use of EBOL,
the Commission has received a number
of inguiries from persons unsure of the
propriety of rail carrier use of EBOL. To
eliminate further confusion on this
matter, the Commission is now revising
its rail regulations at 43 CFR Part 1035,
in the manner described in the
Appendix hereto, expressly to authorize
rail carriers to use EBOL.

The Commission adopts the revision
to its rules set forth below, etfective
immediately.

Prior notice and public cemment are
unnecessary because this is merely a
clarifying procedural change which
preserves the status quo and has no
substantial impact on the industry or the
public. No person's lega! obligations are
affected by this action.

This action does not affect
significantly the quality of the human
environment or the conservation of
energy resources.

List of Subjects in 49 CFR Part 1035
Maritime carriers, Railrcads.

This action is taken under the
authority of 49 U.5.C. 10321 and 5 U.S.C.
553.

Decided: May 27, 1988,

By the Commission, Chairman Cradison,
Vice Chairman Andre, Commissioners
Sterrett, Simmons, and Lamboley.

Noreta R. McGee,
Secretary.

Title 49, Part 1035 of the Code of
Federal Regulations is amended as
follows:

PART 1035—BILLS OF LADING

1. The authority citation for Part 1035
is revised to read:

Authority: 49 U.8.C. 10321 and 5 U:S,C. 553,
2. Section 1035.1 is amended by
designating the existing two paragraphs
as (b) and (c) and adding a new
paragraph (a) to read as follows:
§ 1035.1 Requirement for certain forms of
bills of lading.

(a) All bills of lading referred to in this
Part may be either paper documents or

electronically generated and/or
transmitted bills of lading.

- - * - -
[FR Doc. 88-12754 Filed 6-6-98; 8:45 am]
BILLING CODE 7055-01-8

49 CFR Parts 1104 and 1115
[Ex Parte No. 475]

Designation o7 Office To Receive
Petitions for Raview of Agency Orders

AGENCY: Interstate Commerce
Commission.

AcTion: Final rule.

sumMARY: This rule designates the
official who must be served with
petitions for judicial review under 28
U.S.C. 2112(a), as amended by Pub. L.
100-236, 10 Stat, 1731 (1988). The
Commission designates its General
Counsel.

EFFECTIVE DATE: July 6, 1988,

FOR FURTHER INFORMATION CONTACT:
Robert S, Burk, General Counsel,
Interstate Commerce Commission,
Washington, DC 20423, (202) 275~7312.

SUPPLEMENTARY INFORMATION: On
January 8, 1688, Congress enacted Pub.
L. 100-236, 101 Stat. 1731 (1988),

which amends 28 U.S.C. 2112(a)
governing the selection of the
apprepriate court when petitions for
judicial review of agency orders are
filed in more than one court of appeals.
The amendments to 28 U.S.C. 2112(a) are
intended to replace, in part, the “first-to-
file" rule, and the resulting “race to the
courthouse' when agency orders are
issued, S. Rep. No. 263, 100th Cong,, 1st
Sess. 1, reprinted in 1988 U.S. Code
Cong. & Admin. News 3198. The
amendments take effect on July 6, 1988,
180 days after the date of enactment.
Pub. L. 100-236, sec. 3, 101 Stat. 1731,
1732 (1988).

As amended, 28 U.S.C. 2112(a)(2)
requires each agency to designate by
rule the office and the officer who must
receive petitions for review. The
Commission designates the Office of
General Counsel and the General
Counsel and amends its Rules of
Practice at 49 CFR 1104.1(a) and 49 CFR
1115.7 to reflect those designations,

Because this amendment to the
Commission’s Rules of Practice has no
effect on the substantive rights of
parties and is a procedure specifically
required by statute, an oppcertunity for
comment in advance is not necessary
under 5 U.S.C. 553(b){A) and the new
rule mey take effect on less than 30
days' notice under 5 U.S.C. 553(d}{3).
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Considerations average length of the dominant size

The Commission certifies that this
rule will not affect significantly the
quality of the human environment or the
conservation of energy resources.

List of Subjects
49 CFR Part 1104

Administrative practice and
procedure.

49 CFR Part 1115

Administrative practice and
procedure,

Decided: May 27, 1988.

By the Commission, Chairman Gradison,
Vice Chairman Andre, Commissioners
« Sterrett, Simmons, and Lamboley.
Noreta R. McGee,
Secretary.

Title 49 of Parts 1104 and 1115 of the
Code of Federal Regulations is amended
as follows:

PART 1104—PLEADINGS, GENERALLY

1. The authority citation for 49 CFR
Part 1104 continues to read:

Authority: 49 U.S.C. 10321; 5 U.5.C. 550.

2. Part 1104 is amended by revising
§ 1104.1(a) to read as follows:

§ 1104.1 Address and identification.

(a) Except as provided in § 1115.7,
pleadings should be addressed to the
“Secretary, Interstate Commerce
Commission, Washington, DC 20423,
and should designate the docket number
and title of the proceeding, if known.

- * - * ®

PART 1115—APPELLATE
PROCEDURES

1. The authority citation for 48 CFR
Part 1115 continues to read:

Authority: 49 U.5.C. 10321, 1032
10377; 5 U.S.C. 559.

2. Part 1115 is amended by adding
§ 1115.7, which shall read as follows:

§ 1115.7 Petitions for judicial review;
mailing address.

Petitions for judicial review of final
agency orders may be served on the
Commission pursuant to 28 U.S.C.
2112(a) and be addressed to “General
Counsel, Office of the General Counsel,
Interstate Commerce Commission,
Washington, DC 20423.”

[FR Doc. 88-12755 Filed 6-6-88; 8:45 am}
BILLING CODE 7035-01-M

2, and

National Oceanic and Atmospheric
Administration

50 CFR Part 652
[Docket No. 70617-7233}

Atiantic Surf Clam and Ocean Quahog
Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of area opening.

suMMARY: NOAA issues this final notice
to open the currently closed surf clam
areas located offshore of Atlantic City,
New Jersey, and Ocean City, Maryland,
for harvesting. This action is taken
because the majority of the surf clams
located in these areas have attained the
current legal minimum size of 5 inches.
The intended effect is to allow the
harvest of surf clams which have been
protected and allowed to grow to
produce greater yields.

EFFECTIVE DATE: July 3, 1988.

FOR FURTHER INFORMATION CONTACT:
John G. Terrill, Surf Clam/Ocean
Quahog Plan Coordinator, 617-281-3600,
ext. 252, -
SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for the
Atlantic Surf Clam and Ocean Quahog
Fisheries (FMP) is implemented by
regulations appearing at 50 CFR Part
652. At meetings held in November 1986
and January 1987, the Mid-Atlantic
Fishery Management Council {Council),
requested that the Secretary of
Commerce reopen the three closed areas
designated as Atlantic City,
Chincoteague, and Ocean City, with the
exception that the Chincoteague,
Virginia, closed area would be reopened
to allow thinning of the surf clam beds,
except for a 9-square-mile research area
which would remain closed.

As required by § 652.23, the Secretary
published notice of this proposed action
(52 FR 4020, February 8, 1987) and
requested comments on opening the
three currently closed areas. Public
hearings were held on February 13 and
14, 1987, at locations in New Jersey and
Maryland. Comments favored opening
each of the three areas, with consensus
that all three areas should be opened at
the same time and that the opening
should not occur until after November
1987.

Before this action could be taken, a
regulatory amendment was needed to
make the surf clam size criteria for
reopening areas consistent with the
prevailing legal minimum surf clam size.
Amendment 3 to the FMP specified that

class in the area to be reopened reached
5% inches or greater. Amendment 5 to
the FMP provided a mechanism for
adjusting the legal minimum size within
a range of 4% to 5% inches. Under the
provisions of Amendment 5, a notice
was published (50 FR 46671, November
12, 1985) reducing the legal minimum
surf clam size to 5 inches, with
opportunity for public comment until
December 31, 1985. After considering
comments, and with the aim of reducing
wasteful discards, the 5-inch minimum
legal size limit was confirmed (51 FR
8326, March 11, 1986) and currently
prevails.

A regulatory amendment (53 FR 4630,
February 17, 1988) modified the closed
area criteria by specifying that instead
of 5% inches, an area could be reopened
if the average length of the dominant
size class in that area was equal to or
greater than the prevailing legal
minimum size. A 1986 stock survey the
(most recent survey) performed under
contract by Rutgers University
determined that the mean length for surf
clams in the Ocean City area was 4.9
inches with a 0.32-inch standard
deviation and the mean length in the
Allantic City area was 5.3 inches with a
0.48-inch standard deviation.

At the April 1988 Council meeting, the
Council reconsidered the motion
recommending that the Chincoteague
area be reopened. The sentiment was
that while there is justification for
opening the area, there is a potential for
a high discard of small clams with a
resultant high mortality. An opinion was
expressed that under the current method
of effort control, vessel operators could
not be selective on which beds to work
and harvesting would be done with the
intent to achieve the maximum yield in
the least amount of time. The Council
voted to wait to open the Chincoteague
area until implementation of
Amendment 8 to the FMP, at which time
harvesters would be allowed to be more
selective.

Areas

The areas reapened by this notice are
defined as follows:

Atlantic City Closed Area—located
between 3 and 9%2 nautical miles
offshore of Atlantic City, New Jersey.
Part of the area was reopened in 1982.

Area currently closed:

Letitude Longitude
39°15.5' N. 74°30.0° W.
39°28.5° N. 74°14.15° W.
39°27.2°N. 74°05.7°' W,
39°17.62" N. 747143 W.
39°11.6' N. 74°23.5°'W.
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Area reopened in 1982: from reopened areas separate from the

Latitude Longitude management of the general fishery until
39°12.4'N. 74°22.3' W, the catch per unit of effort in the
39°29.33' : 74°22.37° V:’N recpened area is comparable to the
39'18.35' N, 74°13.6' W. i z
o< S average catch per unit of effort in the

-general fishery." To achieve this goal,
vessels operating in the two reopened
areas will be limited to one trip of six
-hours’ duration per quarter for each of
the areas. These trips will be included

Ocean City Closed Area—located
between 6 and 10 nautical miles offshore
of Ocean City, Maryland.

Area currently closed:

 Latitude i s Longifuade among the regularly scheduled trips

el 11 il allotted for the third quarter.

38°19.0°'N. 74°485 W, Trips to be taken in the reopened

B1ZE N, 74°51.0° W. areas must be indicated on the Letter of
3 Authorization by writing either

Opening Date . oy 8

“Atlantic City" or “Ocean City"
immediately following the scheduled
trip day.

Written notification to NMFS must
include this designation when
scheduling trips for the third and
subsequent quarters. Additionally,
vessels working the reopened areas will
be required to indicate in the “Area
Fished" column of the vessel Fishing

In order to allow for sufficient
notification and equitable access to the
areas to be reopened, the opening date
will be July 3, 1988, which is the first day
of the third quarter.

Effort Control/Monitoring

Under § 652.23(b)(3), “‘the Secretary
will control the harvest of surf clams

Trip Record (Shellfish) (NOAA Form 88~
140) the name of the reopened area as
well as the loran bearings of latitude/
longitude coordinates.

Other Matters

This action is taken under the
authority of 50 CFR Part 652 and is taken
in compliance with Executive Order
12291.

(16 U.S.C. 1801 et seq.)

List of Subjects in 50 CFR Part 652

Fisheries.

Dated: June 2, 1988.
Richard H. Schaefer,

Director, Fisheries Conservation and
Management, National Marine Fisheries
Service.

[FR Doc. 88-12802 Filed 6-6-88; 8:45 am|

BILLING CODE 3510-22-M
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Proposed Rules

Federal Register
Vol. 53, No. 109

Tuesday, June 7, 1988

This section of the FEDERAL REGISTER
contains nolices to the public of the
proposed issuance of rules and
reguiations. The purpose of these nofices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Public Workshop for NRC Rulemaking
on Maintenance of Nuclear Power
Plants

AGENCY: Nuclear Regulatory
Commission.

ACTION: Notice of workshop.

SUMMARY: On March 23, 1988, the
Commission published a final Policy
Statement on Maintenance of Nuclear
Power Plants. In the Policy Statement,
the Commission stated it expected to
publish a Notice of Proposed
Rulemaking in the near future, and has
directed the staff to develop such a
Notice of Proposed Rulemaking. In order
to solicit information and comment from
the public and regulated industry early
in the formulation of the proposed rule,
NRC plans to conduct a workshop.

DATES: July 11-13, 1988.

ACDRESS: The Mayflower Hotel, 1127
Connecticut Avenue NW, Washington,
DC 20036. -

FOR FURTHER INFORMATION CONTACT:
Moni Dey, Office of Nuclear Regulatory
Research, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Telephone (301) 482-3730.
SUPPLEMENTARY INFORMATION: The
following is the agenda for the
workshop.

Day 1: General Session (9 am~5 pm).

1. Introduction and opening remarks
by the Workshop Chairman.

2. Remarks by NRC Commissioner.

3. NRC Approach, Schedule and
Options for Maintenance Rulemaking.

4. Presentations by the Public and
Industry.

Statements and comments by the
public and industry on items pertaining
to the rulemaking are requested. These
may be of a general or specific nature.

The following are specific questions
and topics which are of interest and
which the NRC desires to have input on:

—What approach should NRC take in
developing a rulemaking on
maintenance:

¢ Prescriptive?

* General Goals?

* Standardize Maintenance Practices?

* Performance Indicators?

~How should the rule address the
various maintenance activities listed in
the Policy Statement?

—What defines a good maintenance
program?

* What industry standards are
available for defining an effective
maintenance program,

* How should the effectiveness of a
maintenance program be measured/
monitored?

Presentors are also welcome to
address other areas related to the
maintenance rulemaking.

5. Question/Answer Period.

Day 2: Working Group Sessions (9
am-5 pm).

The activities listed in the
Commission Policy Statement on
Maintenance of Nuclear Power Plants
have been grouped into four major
areas. There will be parallel sessions of
four Working Groups in each of these
areas to discuss how they could be
addressed in a rule, regulatory guide
and/or industry standard.

Working Group A: Maintenance

Technology

(1) Corrective maintenance

(2) Preventive maintenance

(3) Predictive maintenance

(4) Surveillance

(5) Post-maintenance testing

(6) Others

Working Group B: Maintenance

Management, Planning, and
Organization

(1) Procedures

(2) Planning

(3) Scheduling

(4) Staffing

(5) Shift coverage

(6) Allocation of resources

(7) Personnel qualification and
training

(8) Record keeping

(9) Management of contract
maintenance services

(10) Management of spare parts, tools,
facilities, and equipment
qualifications

(11) QA/QC

(12) ALARA considerations
(occupational exposures)

(13) Reporting requirements

(14) Others
Working Group C: Maintenance

Monitoring, Assessment, and
Effectiveness

(1) Equipment history and trending

(2) Surveillance -

(3) Predictive maintenance

(4) Information feed-back loop

(5) Measures of overall maintenance
program effectiveness

(6) Effective communications structure

(7) Industry/NRC data base

(8) Others

Working Group D: Effective

Organizational Communications

(1) Communications between
maintenance and: (a) Operations;
(b) Corporate; (c) Corporate
engineering and design.

(2) Incorporation of vendor
maintenance recommendations

(3) Engineering support and
modifications (e.g., cooperation,
coordination, and support between
maintenance group and the
engineering/design group)

(4) Interface and communications with
contract maintenance services

Note:

All four working groups would be
asked to focus on the following
objectives:

(1) Discuss the important issues for an
effective maintenance program and the
approach for addressing these issues in
rulemaking,

(2) Provide information regarding
acceptable ways to adequately address
these issues and acceptance criteria that
could be included in a rule, regulatory
guide or industry standard,

(3) Provide information regarding
industry's initiatives as they relate to
each one of these issues and areas,

(4) Prepare a brief report summarizing
highlights of their discugsion (to be
prepared by the working group
chairman).

Each working group will be asked to
address a specific set of questions
related to its topic area. {

Day 3: Final Session (9 am-12 noon).

1. Highlights of Working Group A:
Working Group A Chairman.

2. Highlights of Working Group B:
Working Group B Chairman.

3. Highlights of Working Group C:
Working Group C Chairman.

4. Highlights of Working Group D:
Working Group D Chairman.
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5. General Comment Period.

6. Concluding remarks by Workshop
Chairman.

Those members of the public who
wish to attend the workshop should
notify the contact listed above. In
addition, those members of the public
who wish to make a presentation on
Day 1, or who wish to be a member of
any of the Working Groups on Day 2 of
the Workshop should indicate their
preference to the contact listed above so
that they can be added to the agenda.
Early notification is recommended since
requests will be processed as they are
received.

Dated in Rockville, Maryland, this 1st day
of June, 1988,

For the Nuclear Regulatory Commission.
Moni Dey,

Tusk Manager, Advanced Reactors & Generic
Issues Branch, Division of Regulalory

Applica I’ions. Office of Nuclear Regulatory
Research.

[FR Doc. 88-12784 Filed 6-6-88; 8:45 am)|
BILLING CODE 7590-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Size Standard for Export Trading
Companies and Export Management
Companies

AGENCY: Small Business Administration
(SBA).

ACTION: Proposed rule.

SUMMARY: SBA is proposing to establish
d size standard of $10 million for

"Export Trading Companies and Export
Management Companies (ETCs/EMCs/
)." Currently, SBA has no small business
definition for such firms. Because of the
increased interest in exporting and the
uniqueness of these types of firms, SBA
wishes to establish a size standard to
clarify the size status of ETCs/EMCs.
The intent of this rule is to determine
which firms would be eligible for SBA’s
financial assistance and other programs.
DATE: Comments must be submitted on
or before August 8, 1988.

ADDRESS: SEND ALL COMMENTS T0: Gary
M. Jackson, Director, Size Standards
Staff, U.S. Small Business
Administration, 1441 L Street, NW,,
Room 601, Washington, DC 20416.

FOR FURTHER INFORMATION CONTACT:

Robert N. Ray, Economist, Size
Standards Staff, (202) 653-6373;

Sheryl J. Swed, Director, Office of
International Trade. (202) 653-7794.

SUPPLEMENTARY INFORMATION: Since the
enactment of the “Export Trading
Company Act' in 1982, Pub. L. 97-270,
there has been interest in the formation
of such companies. SBA has attempted
to encourage exporting by small
businesses, including but not limited to,

_ ETCs/EMCs, through a variety of

programs, such as:

* Export Revolving Lines of Credit to
guarantee loans made by private lenders
of up to $500,000, and in conjunction
with the Export-Import Bank, of loans up
to $1,000,000.

» Other regular business loans of up
to $500,000 through the SBA's 7(a) Loan
Guarantee Program.

* Business Development assistance
tailored to meet the needs of exporters
through counseling by volunteers _
(SCORE/ACE), Small Business
Institutes, or Small Business
Development Centers.

* Legal consultation including free
initial consultations provided through an
agreement between the Federal Bar
Association's International Law Council
and SBA.

» Export training, international trade
missions, publications, and other

services provided by SBA.

This assistance is not limited to firms
formally organized or certified as ETCs
under the “Export Trading Company
Act” of 1982. It applies to any small firm
which exports or intends to export. For
purposes of this rule, the terms “EMC
and ETC" are used interchangeably.

ETCs usually purchase goods from a
manufacturer, take title, and sell abroad.
Some, however, do not take title, but
work on a commission and/or fee basis.
ETCs act as the export arm for small
and medium sized manufacturers. Such
manufacturers are generally too small to
set up their own export activities and
look to ETCs to market their products
abroad. Thus, ETCs can also act as
intermediaries to facilitate the exports
of small business. It is for this reason
that SBA is interested in fostering ETCs
and in developing a size standard for
these types of businesses.

While export trading incorporates
elements of both wholesaling and
certain business services, like market
research, product design, insurance,
freight forwarding, etc. SBA believes it
is sufficiently unique, and other possible
size standards so inappropriate, thal the
ETC/EMC activity warrants its own size
standard, Compared to conventional
domestic wholesalers, ETCs perform
many functions beyond wholesaling, yet
typically do not handle the volumes of
most wholesalers. They also provide
more than export-related business
services in that they often take title to
goods and provide storage facilities.
Thus the uniqueness of this activity and
the special attention accorded it under
the “Export Trading Company Act" lead
SBA to propose a size standard for this
activity.

When researching an industry for size
standards purposes, SBA relies on
generally accepted published statistical
sources such the Census Bureay,
Internal Revenue Service, SBA's Small
Business Data Base, and similar sources
for a description of the economic
structure of the industry. Because ETCs
do not comprise an industry in the sense
of being recognized in the “Standard
Industrial Classification Manual,” the
typical statistical sources do not collect
data on the structure of this activity.
Normally, data on the number of firms,
average firm size by sales and
employees, distribution and range of
firm sizes, and primary line of business
are essential in formulating a size
standard (see 13 CFR 121.1).

As a substitute for these data, SBA
has obtained information from
secondary sources. These include: A
1980 survey by the National Association
of Export Companies (NEXCO), a trade
group; a survey conducted in 1983 by
Coopers and Lybrand, an accounting
firm; and “The Export Company
Guidebook"” on ETCs prepared in 1984
by Price Waterhouse and the Council for
Export Trading Companies for the
Commerce Department’s International
Trade Administration.

First, the NEXCO survey obtained
results from 92 firms out of 13¢ NEXCO
members. NEXCO found that the
average volume of export sales ranged
from $8 million to $17 million per firm
with the $5-10 million size category,
containing 19 firms, as the mode.
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TABLE 1.—1980 EXPORT SALES VOLUME !
[By percentage of 90 NEXCO respondents; dollars in millions)
i T R, R o e | $toriess/ $1-3 $3-5 55—10] $10-20(  $20-50 |  Over $50
LG 1 e g 0 P (O N (U S Bt A CAEE A, AR | 8.7\\ 195 13.0 20.7 g 18.5 141 55

! A Profile of the Export Trading Company Industry,” NEXCO, New York, July 1981 Table 6, p. 11

Second, Coopers and Lybrand (C&L)
composed a similar table based on 201
respondents out of 1178 which received
surveys.

C&L's survey was broader in that it
attempted to query all identifiable ETCs.
Because NEXCO's “members represent
many of the largest ETCs operating in
the United States,” ! its data are biased

! NEXCO, op. cit., p. 11.

upward. Due to larger sample size and
more recent results, the C&L survey is
probably more reliable. It shows that
firms are smaller than NEXCO found
{even with 13 percent inflation in the
intervening years 2, and that the mode is

lower than the $1 million size category.
C&L's average firm size range is $4
million to $11 million.

2 "Economic Report of the President, 1965,
Implicit price deflators for GNP for exports, Table
B-3, p. 237

TABLE 2.—PERCENT OF ETC'S BY FIRM Si1ZE CATEGORIES !

[By percent of firms; dollars in millions, annual revenues]

A o e ) PRI R

Percent of firms....

percent of revenues....

..... $0-1 $1-2 $2-5 | $5-10 | $10-50 Over

$50

....... 27 19 23 13 15 2
2 3 9 11 48 28

! “Export Management Companies,” R. Spiewak and K. Maritz, Coopers & Lybrand, Washington, D.C., June 1984, Table 2, p.7, Percent of Revenues, SBA

estimate,

C&L also obtained results on firm size
by employees. Average employment
was between 8 and 15 employees. One-
third of the firms had four or fewer
employees, the model size category.
Average sales per employee is estimated
at $600,000, (1983 dollars).

3 Separately, the U.S. Dept. of Commerce
estimated per employee sales volume of $400.000 to
$850,000 per year. “The Export Company
Guidebook", March 1984, p. 34.

domestic office; and above $10 million in
annual sales, the firm would add a
second foreign office.

According to the C&L study, 25
percent of ETCs revenues are accounted
for by firms in the under $10 million
sales size category. Typically, an ETC of
$10 million in sales would have one
foreign office, staffed by no more than
four employees, in addition to one

TABLE 3.—PERCENT OF EMPLOYEES EMPLOYED BY ETC’S OF VARIOUS FIRM SIZES !

Firm size

1-4 5-9 10-24 25-49 /Over 50

Percent of employees...........

37 29 22 6 /6

! Coopers & Lybrand, op. cit., Table 3, p. 8.
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Third, the Price Waterhouse /Council
for “Export Trading Companies
Guidebook" was published by the U.S.
Department of Commerce (DoC) in 1984.
The Guidebook identifies three
calegories of ETC's by size of trading
volume; these are:

* Major trading entilies, typically
Fortune 1,000 companies such as Sears
World Trade, Inc., General Electric
Trading Company, and others.

* Moderately sized “free standing”
trading entities. There are a small
number of these which each export

about $50 million te $80 million per year.

* Small export trading companies of
which there are an estimated 2,000 such
firms. At $6.5 million in volume, an ETC
becomes “‘viable * * * in terms of
manpower and potential trading
flexibility,” the Guidebook states.
Employees would number 10 to 15
persons at this level of trading volume.
These small ETCs average $3 million in
annual volume; this is too low to
achieve the minimum threshold for
viability, the Guidebook explains.

This last category is of most interest
for size standards purposes. Using the
range of sales per employee for ETCs
from the guidebook—$400,000 to
$850,000 per year—and the minimum
viable size of 10 to 15 employees
described above, yields a range of ETC
sizes of $4 million to $8.5 million for a
10-employee ETC and $6 million to $12.8
million for a 15-employee ETC. These
size firms may be considered minimum
viable sizes with the range of sales, $4
million to $12.8 million, reflecting the
different types of goods and services
which would be exported.

Because of the lack of regular
economic statistics, SBA in advance of
this proposed rule contacted ETC trade
groups and others to obtain a better
picture of the industry.® SBA was

* For example, an ETC dealing in medical
tquipment may have fewer sales per employee than
one dealing in sporting geods, which are a mass-
market product.

_* Some of the sources questioned were the

Council on Export Trading Companies, Washington,
DC; Overseas Sales and Marketing Assn., Chicago:
American Export/Import Assn., New York: Nationa
Assn. of Export Companies, New York: Coopers &
Lybrand, Washington, DC; U.S. Dept. of Commerce,
g{f‘fi':e of Export Trading Companies, Washington,

interested especially in three factors—
the number of ETCs, the unit of
measurement of firm size, and an
opinion of what the size standard should
be. First, there seems to be general
agreement that there are about 1300
ETCs with estimates ranging from 1200
to 1500 firms.

Second, SBA attempted, through
contracting various sources and
attending conferences on export trading
companies, to solicit opinions as to the
measurement and appropriate level of
firm size. Most sources favored using
sales dollars, although employees and
profits were also mentioned.
Occasionally, sources recommended
specific size standards. Two :
recommended $10 million, one $25
million, and one $100 million.

Based on the above information, SBA
is proposing to establish a size standard
of $10 million. This level is being
proposed because it is within the range
of viable firm size for an ETC as
discussed in the DoC’s Guidebook, and
because it reflects those sizes of firms
discovered in the NEXCO and Coopers
& Lybrand surveys.

Because not all ETCs take title to the
goods exported, in computing annual
receipts of the firm, SBA will also
include revenues from other sources
including commissions and fees. For
Example, if an ETC sold $4 million of
goods for which it has title, received
$800,000 in brokerage commissions and
$200,000 in consulting fees, then its
receipts would be $5 million.

SBA's definition of export trading or
export management company is
proposed to draw on the "Export
Trading Company Act” of 1882 {15 USCS
& 4002(a) (3) & (4)). The definition
proposed here differs from the Act in
that non-profit firms are not included,
and the term “primarily engaged” is
added to conform to similar SBA
regulations for financial assistance.
While not made explicit in the ETCs
definition, when applying for financial
assistance, ETC must conform to the
normal SBA finance regulations (13 CFR
Part 120). This means, for example, that
a firm primarily engaged in export
financing or currency dealing would not
be eligible for financial assistance. If
these activities, however, were merely
incidental to general exporting, then the
applicant would be eligible under the
financial assistance regulations.

For lack of a specific size standard for
ETCs, SBA had been using the size
standard for wholesale trade, 500
employees, since changed to 100
employees as of August 11, 1986. The
impact of this rule would be to change
the effective size standard from 100
employees to $10 million in receipts.
This would reduce the number of ETCs
regarded as small business, However,
since SBA estimates there are 225 ETCs
between the presently used size
standard of 100 employees and the
proposed one of $10 million,® and
typically only a small percent of firms
out of any population are likely to use
SBA assistance, the impact is not
expected to be great. For example, the
number of export revolving line of credit
loans has averaged 20 per year for the
past 4 years.

Other Federal agencies which have
small business export assistance include
the Overseas Private Investment
Corporation. Since this corporation,
however, has elected not to use the
SBA's size standards, the proposed
change if finalized, would not be the
cause of any impact.

Another agency is the Export-Import
Bank which does use the SBA's size
standards for its export credit program.
This program is primarily used to
facilitate the export of U.S.
manufactured products. As such even if
an ETC is involved in the transaction,
the size standard applied by the bank is
the one for the manufacturer, not the
ETC, Since ExIm's small business credit
(64 loans and $23 million in credit for FY
1985) goes almost entirely to
manufacturers, a change in the ETC size
standard weuld have little impact.

Therefore, SBA certifies that this
regulation, if made final, will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulalory
Flexibility Act, 5 U.S.C. 601 el sequitur.

SBA also certifies that this regulation
is a nonmajor rule as defined by
Executive Order No. 12291, in that it is
not expected to have an impact of over
$100 million per year. The amount of
SBA assistance available for ETCs is far
less than $100 million. In addition, this

& Estimated by assuming 1500 total ETCs' From
Table 2. using 15% of firms between $10 million and
$50 million sales, the approximate equivalent of 100
employees, vields 225 firms.
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regulation is not likely to result in a
major increase in costs or prices, or
have a significant adverse impact on the
U.S. economy. .

SBA also certifies that this regulation
contains no reporting or recordkeeping
requirements subject to the Paperwork
Reduction Act, 44 U.S.C., Chapter 35.
This rule defines the maximum size firm
in the industry which may be eligible for
SBA assistance. The legal basis for the
proposal is sections 3(a) and 5(b) of the
Small Business Act, 15 U.S.C. 632(a) and
634{b). There are no Federal rules which
duplicate, overlap, or conflict with the
proposed rule.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant Programs
business, Loan programs-business,
Reporting and recordkeeping
requirements, Small Business.

Accordingly, SBA proposes to amend
Part 121 of 13 CFR as follows:

PART 121—[AMENDED]

1. The authority citation for Part 121 of
13 CFR would continue to read as
follows:

Authority: Secs. 3(a) and 5(b}(6) of the
Small Business Act, as amended, 15 U.S.C.
632(a) and 634(b)(6).

2. Paragraph (i) would be added to
§ 121.4 to read as follows:

§ 121.4 Small business for financial
programs.
* L. * » *

(i) For purposes of financial
assistance or other assistance, an
“export trading company” is a small
business if it has average annual
receipts not exceeding $10 million for its
preceding 3 fiscal years.

(1) For purposes of these regulations,
the term “export trading company"
means a person, partnership,
corporation, association, or similar
organization, operated for profit, which
does business under the laws of the
United States or any State, and which is
organized for and primarily engaged in:

(i) Exporting goods or services
produced in the United States, or

(i) Facilitating the exportation of
goods or services produced in the
United States by providing one or more
export trade services.

(2) An export trading company
includes for all purposes under these
regulations an export management
company. To be an export trading
company under these regulations, a firm
need not qualify as an trading company
under the “Export Trading Company
Act” of 1982, Puh. L. 97-270.

(3) The term “Export Trade Services"
as used in this part, includes but is not
limited to, consulting, international
market research, advertising, marketing,
insurance, product research design, legal
assistance, and transportation, including
trade documentation and freight
forwarding, communication and
processing of foreign orders to and for
exporters and foreign purchasers,
warehousing, foreign exchange,
financing and taking title to goods when
provided in order to facilitate the export
of goods or services produced in the
United States.

(4) A small export trading company as
defined herein is not eligible for SBA's
financial assistance if it is otherwise
ineligible under § 120.101-2 of these
regulations governing types of business
eligible for financial assistance.

James Abdnor,
Administrator, U.S. Small Business
Admunistration.

Date: May 25, 1988.

[FR Doc. 88-12501 Filed 6-6-88; 8:45 am]
BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 21 and 23

[Pocket No. 057CE, Notice No. 23-ACE-42]

Special Conditions; Gyroflug Model
SC-01 Speed Canard

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Gyroflug
Ingenieurgesellschaft mbH Model SC-01
Speed Canard airplane. The Gyroflug
Model SC-01 will have novel or unusual
design features when compared to the
state of technology envisaged in the
airworthiness standards of Part 23 of the
Federal Aviation Regulations (FAR).
These novel and unusual design features
include the aerodynamic configuration
of the airplane, the location of the
engine and propeller, and the use of
composite materials for primary flight
structure, for which the regulations do
not contain adequate or appropriate
airworthiness standards. This notice
contains the additional safety standards
which the Administrator considers
necessary to establish a level of safety
equivalent to that provided by the
airworthiness standards of Part 23.

DATE: Comments must be received on or
before October 5, 1988.

ADDRESS: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Office of the
Regional Counsel, ACE-7, Attention:
Rules Docket Clerk, Docket No. 057CE,
Room No. 1558, 601 East 12th Street,
Kansas City, Missouri 64106. All
comments must be marked: Docket No.
057CE. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Bobby W. Sexton, Aerospace Engineer,
Standards Office (ACE-110), Aircraft
Certification Division, Central Region,
Federal Aviation Administration, Room
1656, 601 East 12th Street, Federal Office
Building, Kansas City, Missouri 64106;
telephone (816) 426-5688.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of these
special conditions by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on
or before the closing date for comments
specified above will be considered by
the Administrator before taking further
rulemaking action on this proposal.
Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
posteard on which the following
statement is made: “Comments to
Docket No. 057CE."” The postcard will be
date stamped and returned to the
commenter. The proposals contained in
this notice may be changed in light of
the comments received. All comments
received will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested parties. A report sunmimarizing
each substantive public contact with
FAA personnel concerned with this
rulemaking will be filed in the docket.

Type Certification Basis

The type certification basis for the
Gyroflug Model SC-01 airplane is as
follows: Part 21 of the Federal Aviation
Regulations (FAR), § 21.29; Part 23 of the
FAR, effective January 9, 1965, including
amendments 23-1 through 23-25; Part 36
of the FAR, effective December 1, 1969,
as amended by amendments 36-1
through the amendment effective on the
date of type certification; exemptions, if
any; and the special conditions that may
result from this propozal.
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Background

On January 27, 1934, Gyroflug
Ingenieurgesellschaft mbH, Flughafen,
7570 Baden-Baden Oos, West Germany,
filed an application to the FAA Brussel's
Office for U.S. type certification for its
Model SC-01 Speed Canard airplane.
The Gyroflug Model SC-01 is a small,
two-place, composite structure, canard
configuration airplane with a pusher
propulsion-system. It is powered by a
116-horsepower Avco Lycoming 0-235-
P2A reciprocating engine and the
airplane has a maximum takeoff weight
of 1,500 pounds. The airplane received
Cerman type certification on September
30, 1983. ,

Special conditions may be issued and
amended, as necessary, as part of the
type certification basis if the
Administrator finds that the
airworthiness standards designated in
accordance with § 21.17(a){1) do not
contain adequate or appropriate safety
standards because of novel or unusual
design features of an airplane. Special
conditions, as appropriate, are issued in
accordance with § 11.49, after public
notice as required by $8§ 11.28 and
11.29(b), effective October 14, 1880, and
will become part of the type certification
basis, as provided by § 21.17(a)(2).

The proposed type design of the
Model SC-01 airplane contains a
number of novel or unusual design
features not envisaged by the applicable
Part 23 airworthiness standards. Special
conditions are considered necessary
because the airworthiness standards of
Part 23 do not contain adequate or
appropriate safety standards for the
novel or unusual design features of the
Model SC-01 airplane.

The Model SC-01 airframe is made of
composite material and is assembled by
the extensive use of bonding. This
material and its assembly is completely
different from the typical semi-
monocoque aluminum airframes that
have been predominant since the early
1840's, Composite materials of the type
used on the Model SC-01 airplane are
generally not susceptible to initiation of
fatigue cracks by the application of
repetitive loads, but are susceptible to
damage in the form of cracks, breaks,
and delaminations from intrinsic and
discrete sources growing under
application of repetitive loads. Because
of this and other factors, the FAA has
determined that the wing fatigue
Tequirements of § 23.572 are inadequate
10 assure that composite material
structure can withstand the repeated
loads of variable magnitude expected in
service,

The use of composite materials and
extensive bonding of these materials in

primary flight structure is a novel and
unusual design feature with respect to
the type of airplane construction
envisaged by the existing airworthiness
standards of Part 23. Because the
requirements of Part 23 do not require
the level of subsidiaries necessary for
composite material structure, a special
condition is proposed to include the
necessary airworthiness standards as a
part of the type certification basis for
the Model SC-01 airplane. This special
condilion is proposed to assure that a
level of safety exists for airplanes made
from bonded composite materials
equivalent to those existing for
aluminum airplanes.

The proposed special condition will
require the wings and other composite
structural components critical to safe
flight be evaluated by damage tolerance
criteria, The damage consideration
includes principal structural elements,
such as the wing, wing carry-through,
wing attaching structure, fuselage, and
the vertical and horizontal stabilizers
and their carry-through structures, since
failare of these structures could have
catastrophic results. When damage
tolerance is shown to be impractical, the
proposed special condition is worded to
permit approval, based on safe-life
testing. Metal details may continue to be
evaluated to the fatigue requirements of
§ 23.572.

Damage tolerance criteria for
composite structure, in combination
with the existing material requirements
of Part 23, such as §§ 23.603 and 23.613,
will provide a level of safety for the
composite material airframe structure
used in the Model SC-01 airplane
equivalent to that required by the
airworthiness standards of Part 23.

In addition to those components
requiring fatigue/damage tolerance
evaluations, other compenents that are
crilical to flight safety, such as
moveable control surfaces and wing
flaps, must also be protected against
loss of strength or stiffness. Protection
conventionally is provided through
design and inspection. Since compgosite
material strength is susceptible to
manufacturing defects and damage from
discrete sources, including lightning
strikes, process controls and
inspectability are limited; therefore,
structures design must provide for these
limits with adequate protection
allowances.

The lack of adequate service A
experience with composite material
structures in airplanes type certificated
to the airworthiness standards of Part
23, the unusual mechanical properties
characteristics, and the experience with
composite material structural bonding,
to date, necessitate proposing special

conditions lo assure an appropriate
level of safety for the Model SC-01
airframe structure. These proposed
special conditions are intended lo
require: (1) Accounting for
environmental effects; i.e., temperature
and humidity on material mechanical
properties in all structural
substantiation analyses and tests, (2)
limit load residual strength with impact
damage from discrete sources; (3) ability
to carry ultimate load with realistic
intrinsic and discrete impact damage at
the threshold of detectability, and (4)
design features to prevent disbonds
greater than the disbonds for which limit
load capability has been shown. Proof-
testing of each production component to
limit load and reliance on manufacturing
quality control procedures between limit
and ultimate load may be used in lieu of
“design features,” proyided each bonded
is subjected to its critical design limit
load during the proof testing. Acceptable
non-destructive testing techniques do
not yet exist in state-of-the-art
composite technology to reliably
identify weak bonds. However, proof-
testing of each production article may
be discontinued if such tests are
developed and accepted by the FAA,

Because the composite material and
bonding may require preventive
maintenance and inspection procedures
different from those commonly utilized
for aluminum airframes, the proposed
special condition requires that
instructions for continued airworthiness
be established in addition to those
required by § 23.1529.

The forward-mounted lifting surface,
i.e., canard, of the Model SC-C1
incorporates aerodynamic control
surfaces with function as elevators for
longitudinal (pitch) control of the
airplane. With this configuration, the
forward lifting surface has a significant
effect on the lift distribution of the main
wing and Part 23 does not currently
provide strength requirements which
adequately or appropriately address the
forward/main wing configuration. In
addition, Part 23 does not adequately or
appropriately address requirements for
longitudinal control surfaces attached to
the trailing edge of the forward wing:
The forward lifting surface on the
airplane is subject to different structural
loads from those airplanes with aft-
mounted empennages. Existing Part 23
requirements specifically address only
horizontal tail surfaces. The forward-
mounted horizontal lifting surface, like
the one chosen for the Model SC-01
design was not.envisioned when Part 23
was promulgated. A special condition is
proposed to clarify and broaden the
existing Part 23 requirements to account
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for the airplane loads associated with
the novel or unusual forward lifting
surface design.

Additionally, Model SC-01 has
vertical extensions at the end of the
main wing which act as vertical
stabilizers and include rudders. The
unusual aerodynamic configuration
resulting from the use of these vertical
stabilizers and the forward wing lifting
surface; i.e., forward wing, combined
with the aft-facing pusher propeller are
novel and unusal when compared to the
aerodynamic configuration envisioned
by the airworthiness standards of Part
23. Depending upon the preferred terms
of “winglets,” "tip fins,” or “tip sails” of
a particular manufacturer, the vertical
surfaces at the ends of the main wing
perform substantially the same
functions of directional stability, and, in
some cases, directional control. Part 23
does nol adequately or appropriately
address requirements for vertical
surfaces providing directional stability
and control when these surfaces are
located at the ends of the main wing.
Therefore, the FAA is proposing a
special condition to ensure adequate
strength requirements for this novel or
unusual design feature,

The aft-mounted propeller of the
selected configuration may be
susceptible to contact with the runway
surface at the maximum pitch attitude
attainable during takeoff and landing.
This is an unusual design feature
different from the tractor configuration
envisioned by the airworthiness
standards of Part 23. Therefore, a
special condition is proposed to provide
adequate ground clearance for the
propeller. If a tail wheel or energy
absorbing device is provided to show
compliance with the special condition,
as proposed, the FAA proposes to
require that appropriate design loads be
established for the energy absorbing
device and that the energy absorbing
device and its supporting structure be
designed to support those loads.

Since the aft location of the propeller
on the Model SC-01 is an
unconventional design feature,
passenger and ground personnel may be
less aware of the proximity of the
propeller blades. A special condition is
proposed to require the necessary
visibility of the propeller disc
corresponding to similar requirements of
Parts 27 and 28 concerning the
conspicuity of the tail rotor.

List of Subjects in 14 CFR Parts 21 and
23

Aircraft, Air transportation, Aviation
safety, Safety.

PARTS 21 AND 23—[AMENDED]

The authority citation for these
special conditions is as follows:

Authority: Secs. 313(a), 601, and 803 of the
Federal Aviation Act of 1958; as amended (49
U.S.C. 1354(a), 1421, and 1423} 49 U.S.C.
108(g) (Revised Pub. L. 97-449, January 12,
1983); 14 CFR 21.16 and 21.17; and 14 CFR
11.28 and 11.29(b).

The Proposed Special C:mditions

Accordingly, the Federal Aviation
Administration proposes the following
special conditions as a part of the type
certification basis for the Gyroflug
Model SC-01 series Airplanes:

1. Evaluation of Composite Structure

In lieu of complying with § 23.572, and
in addition to the requirements of
§§ 23.603 and 23.613, airframe structure,
the failure of which would result in
catastrophic loss of the airplane, in each
wing, wing carry-through, wing
attaching structure, fuselage, wing
mounted vertical stabilizer, wing flap,
and moveable control surfaces must be
evaluated to damage tolerance criteria
prescribed in paragraphs (a) through (i)
of this special condition, unless shown
to be impractical. In cases shown to be
impractical, the aforementioned
structure must be evaluated in
accordance with the-criteria of
paragraphs (a) and (j) of this special
condition. Where bonded joints are
used, the structure must also be
evaluated in accordance with the
residual strength criteria in paragraph
(g) of this special condition.

(a) It must be demonstrated by tests,
or by analysis supported by tests, that
the structure is capable of carrying
ultimate load with impact damage. The
level of impact damage considered need
not be more than the established’
threshold of detectability considering
the inspection procedures employed.

(b) The growth rate of damage that
may occur from fatigue, corrosion,
intrinsic defects, manufacturing defects;
e.g., bond defects, or damage from
discrete sources under repeated loads
expected in service; i.e., between the
time at which damage becomes initially
detectable and the time at which the
extent of damage reaches the value
selected by the applicant for residual
strength demonstration, must be
established by tests or by analysis
supported by tests.

(c) The damage growth, between
initial detectability and the value
selected for residual strength
demonstrations, factored to obtain
inspection intervals, must permit
development of an inspection program

suitable for application by operation
and maintenance personnel.

(d) Instructions for continued
airworthiness for the airframe must be
established consistent with the resulls
of the damage tolerance evaluations.
Inspection intervals must be set so that
after the damage initially becomes
detectable by the inspection method
specified, the damage will be detected
before it exceeds the extent of damage
for which residual strength is
demonstrated.

(e) Loads spectra, load truncation, and
the locations and types of damage
considered in the damage tolerance
evaluations must be documented in test
proposals,

(f) Each wing, fuselage, wing carry-
through, wing attaching structure, wing
flap, moveable control surface, and
wing-mounted vertical stabilizer
structure must be shown by residual
strength tests, or analysis supported by
residual strength tests, to be able to
withstand critical limit flight loads,
considered as ultimate loads, with the
extent of damage consistent with the
results of the damage tolerance
evaluations.

(g) In lieu of a non-destructive
inspection technique which assures
ultimate strength of each bonded joint,
the limit load capacity of each bonded
joint critical to safe flight must be
substantiated by either of the following
methods used singly or in combination:

(1) The maximum disbonds of each
bonded joint consistent with the
capability to withstand the loads in
paragraphs () and (g) of this special
condition must be determined by
analysis, tests, or both. Disbonds of
each bonded joint greater than this must
be prevented by design features.

(2) Proof testing must be conducted on
each production article which will apply
the critical limit design load to each
critical bonded joint.

(h) The effects of material variability
and environmental conditions; e.g.,
exposure to temperature, humidity,
erosion, ultraviolet radiation, and/or
chemicals, on the strength and
durability properties of the composite
materials must be accounted for in the
damage tolerance evaluations and in the
residual strength tests.

(i) The airplane must be shown by
analysis to be free from the flutter to V,
with the extent of damage for which
residual strength is demonstrated.

(j) For those structures where the
damage tolerance method is shown to
be impractical, the strength of such
structures must be demonstrated by
tests, or analysis supported by tests, to
be able to withstand the repeated loads
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of variable magnitude expected in
service. Impact damage in composite
material components which may occur
must be considered in the
demonstration. The impact damage level
considered must be consistent with
detectability by the inspection
procedures employed.

2. Loads

(a) In addition to the requirements of
§ 23.301, paragraph (b), the following
shall be required: Methods used to
determine load intensities and
distribution over the various
aerodynamic lifting and control surfaces
must be validated by flight test
measurements unless the methods used
for determining those loads are shown
to be reliable or conservative for the
configuration under consideration.

(b) In lieu of § 23.301, paragraph (d),
the following applies: The forward
lifting surface of a canard or tandem
wing configuration must meet all of the
requirements of Part 23, Subpart C—
Structure, applicable to a wing.

(c) In lieu of § 23.331, the following
apply:

(1) The appropriate balancing loads
must be accounted for in a rational or
conservative manner when determining
forward and main wing loads and linear
inertia loads corresponding to any of the
symmetrical flight conditions specified
in §§ 23.333 through 23.841.

(2) The incremental forward wing
loads due to maneuvering and gusts
must be reacted by the angular inertia of
the airplane in a rationale or
conservative manner.

(3) Mutual influence of the
aerodynamic surfaces must be taken
into account when determining flight
loads.

(d) In addition to the gust load
requirements of § 23.341, the following
applies: The gust loads for a canard or
tandem wing configuration must be
computed using a rational analysis
considering the gust criteria of
§ 23.333(c), or may be computed in
accordance with § 23.341 provided the
resulting load factors are shown to be
conservative with respect to the gust
criteria of § 23.333(c).

(e) In lieu of the balancing loads
requirements of § 23.421, the following
apply:

(1) A horizontal surface balancing
load is a load necessary to maintain
equilibrium in any specified flight
condition with no pitching acceleration,

(2) Horizontal balancing surfaces must

e designed for balancing loads
ocgurring at any point on the limit
Mmaneuvering envelope and in the flap
conditions specified in § 23.345. The
distribution in figure B6 of Appendix B

of Part 23 may be used only on aft-
mounted horizontal stabilizing surfaces
unless its use elsewhere is shown to be
conservative.

(f) In lieu of the maneuvering load
requirements of § 23.423, the following
apply:

(1) Each horizontal surface with pitch
control must be designed for
maneuvering loads imposed by the
following conditions:

(i) A sudden movement of the pitching
control at Vg, to (1) the maximum aft
movement, and (2) to the maximum
forward movement, as limited by the
control stops, or pilot effort, whichever
is critical. .

The average loading of B23.11 of
Appendix B and the distribution in
figure B7 of Appendix B m&y be used
only on aft-mounted horizontal
stabilizing surfaces unless its use
elsewhere is shown to be conservative.

(ii) A sudden aft-movement of the
pitching control at speeds above Vy,
followed by a forward movement of the
pitching control resulting in the
following combinations of normal and
angular acceleration:

Normal Angular
Condition acceleration acceleration
(n (radian/sec.?)
Nose up 1.0 +39 N (New —
pitching. 1.5)
v
Nose down N +39 N (Nw —
pitching. 1.5)
. Vv
where—

(a) mm =positive limit maneuvering load
factor used in the design of the
airplane; and

(b) V=initial speed in knots

(2) The condition in this section
involve loads corresponding to the loads
that may occur in a “‘checked
maneuver”, i.e., a maneuver in which
the pitching control is suddenly
displaced in one direction and then
suddenly moved in the opposite
direction. The deflection and timing of
the “checked maneuver" must avoid
exceeding the limit maneuvering load
factor. The total horizontal surface load
for both down-load and up-load
conditions is the sum of the balancing
loads at V and the specified value of the
normal load factor, n, plus the
maneuvering load increment due to the
specified value of the angular
acceleration. The maneuvering load

increment in figure B2 of Appendix B

and the distribution in figure B7 for

nose-up pitching and in figure B8 for
nose-down pitching of Appendix B may

be used only on airplane configurations
with aft-mounted surfaces unless their
use elsewhere is shown to be
conservative,

(g) In lieu of the gust loads
requirements of § 23.425, the following
apply:

(1) Each horizontal surface, other than
the main wing, must be designed for
loads resulting from—

(i) Gust velocities specified in
§ 23.333(c) with the flaps retracted; and

(ii) Positive and negative gusts of 25
feet per second (f.p.s.) nominal intensity
at Vr corresponding to the flight
conditions specified in § 23.345(a)(2).

(2) When determining the total load
on the horizontal surfaces for the
conditions specified in subparagraph
(g)(1) of this special condition, the initial
balancing loads for steady
unaccelerated flight at the pertinent
design speeds, Vg, Ve, and Vp must first
be determined. The incremental load
resulting from the gusts must be added
to the initial balancing load to obtain
total load.

(h) In lieu of unsymmetrical load
requirements of § 23.427, the following
apply:

(1) Horizontal surfaces, other than the
main wing, and their supporting
structure must be designed for
unsymmetrical loads arising from
yawing and slipstream effects, in
combination with the loads prescribed
for the flight conditions set forth in
paragraphs (e) through (g) of this special
condition.

(2) In the absence of more rational
data:

(i) 100 percent of the maximum
loading from the symmetrical flight
conditions may be assumed on the
surface on one side of the plane of
symmetry; and

(ii) The following percentage of that
loading must be applied to the opposite
side: ;

Percent=100—10 (n-1), where n is the
specified positive maneuvering load
factor, but this value may not be more
than 80 percent.

(3) The vertical and horizontal
surfaces and their supporting structures
must be designed for combined vertical
and horizontal surface loads resulting
from each prescribed flight condition
taken separately.

(i) In the absence of specific
requirements for wing mounted vertical
stabilizers, the following apply: Vertical
stabilizers mounted on the wing must
meet the applicable requirements of
§§ 23.441, 23.443, and, in lieu of a more
rationale method, § 23.445 for vertical
tail surfaces. The effect of these surfaces
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on the spanwise loading of the wing
must also be accounted for.

3. Propeller Ground Clearance

In addition to the propeller clearance
requirements of § 23.925, the following
apply:

(a) The airplane must be designed
such that the propeller will not contact
the runway surface when the airplane is
in the maximum pitch aftitude
attainable during normal takeoffs and
landings; and

(b) If a tail wheel, bumper, or an
energy absorption device is provided to
show compliance with paragraph (a) of
this special condition, the following
apply:

(1) Suitable design loads must be
established for the tail wheel, bumper,
or energy absorption device; and

(2) The supporting structure of the tail
wheel, bumper, or energy absorption
device must be designed to withstand
‘the loads established in subparagraph
(b)(1) of this special condition and
inspection/replacement criteria must be
established for the tail wheel, bumper,
or energy absorbing device and
provided as part of the information
required by § 23.1520.

4. Propeller Marking

In the absence of specific regulations,
the propeller must be marked so that the
disc is conspicuous under normal
daylight ground conditions.

Issued in Kansas City, Missouri on May 18,
1888,

Paul K. Bohr,

Director, Central Region.

[FR Doc. 88-12732 Filed 6-6-88; 6:45 am]
BILLING CODE 4910-13-M

14 CFR Pant 71

[Airspace Dacket No. 88-AGL~13]
Proposed Control Zone Establishment;
Waukegan, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTion: Notice of proposed rulemaking.

sumMmMAaRY: This notice proposes to
establish the Waukegan, IL, airport
control zone to serve Waukegan :
Regional Airport, Waukegan, IL. This
results from the establishment of an Air
Traffic Control Tower (ATCT) at
Waukegan, IL, which is expected to be
commissioned in October 1988. The
intended effect of this action is to ensure
segregation of the aircraft using
approach procedures in instrument
conditions from other aircraft operating
under visual weather conditicns in
controlled airspace.

DATE: Comments must be received on or
before July 12, 1988.

ADDRESS: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Regional
Counsel, AGL-7, Attn: Rules Docket No.
88-AGL~13, 2300 East Devon Avenue,
Des Plaines, Illinois 60018.

The official docket may be examined
in the Office of the Regional Counsel,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
llinois.

An informal docket may also be
examined during normal business hours
at the Air Traffic Division, Airspace
Branch, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois.

FOR FURTHER INFORMATION CONTACT:
Harold G. Hale, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (312) 694-7380.

SUPPLEMENTARY INFORMATION: .

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 88-AGL-13." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Rules Docket,
FAA, Great Lakes Region, Office of
Regional Counsel, 2300 East Devon
Avenue, Des Plaines, Illinois, both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue SW.,
Washington, DC 20591, or by calling
(202) 426-8058. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to § 71.171 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to establish a control zone near
Waukegan, IL.

The airspace required would lower
the floor of controlled airspace from 700
feet above the surface down to the
surface within a five statute mile radius
of the geographic center of Waukegan
Regional Airport, Waukegan, IL. The
control zone would be effective during
the specific dates and time established
in advance by a Notice to Airmen. The
effective date and time would thereafter
be continuously published in the
Airport/Facility Directory.

In addition, aeronautical maps and
charts will reflect the defined area
which will enable other aircraft to
circumnavigate the area in order to
comply with applicable visual flight rule
requirements.

Section 71.171 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6D dated January 4,
1988.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a "“major rule"
under Executive Order 12291; (2) is not a
“significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11934;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
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List of Subjects in 14 CFR Part 71
Aviation safety, Control zones.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) as follows:

PART 71—{AMENDED]

1. The authority citation for Part 71
continues to read as follows;_

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
E.0. 10854; 49 U.S.C. 106(g) (Revised Pub. L.
07-449, January 12, 1983); 14 CFR 11.69.

§71.171 [Amended)

2. Section 71.171 is amended as
follows:

Waukegan, IL [New]

Within a five (5} mile radius of the
Waukegan Regional Airport, Waukegan, IL,
(Lat, 42°25'20" N., Long. 0 87°52'04" W.). The
control zone is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/FPacility Directory.

Issued in Des Plaines, Illinois, on May 25,
1968.
Teddy W. Burcham,
Manager, Air Traffic Division.
[FR Doc. 88-12726 Filed 6-6-88; 8:45 am|
BILLUNG CODE 4910-13-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Parts 1500 and 1501

Toys and Articles Intended for
Children Under Three Years of Age
Which Present Choking, Aspiration, Or
Ingestion Hazards Because of Small
Parts; Request for Comments and
Information

AGENCY: Consumer Product Safety
Commission,

ACTION: Advance notice of proposed
rulemaking,

SUMMARY: On basis of available
information, the Commission has reason
to believe that unreasonable risks of
death and injury may be associated with
Some toys and articles intended for
§:hnldren under three years of age
because of small parts. The toys and
children's grticles under consideration
comply with all requirements enforced
by the Commission but nevertheless
‘ave parts which may be small enough
!0 present choking, aspiration, or

!t;gestion hazards to children under
ree,

This advance notice of proposed
rulemaking begins a rulemaking
proceeding under the authority of the
Federal Hazardous Substances Act. One
outcome of the proceeding could be the
amendment of existing requirements for
toys and articles intended for children
under three years of age to address risks
of injury associated with small parts
that present choking, aspiration, or
ingestion hazards. Additionally, the
Commission is considering the
possibility that an existing voluntary
standard might be modified or a new
one developed to address the risks of
injury described in this notice.

The Commission solicits written
comments from all interested persons on
the risks of injury and regulatory
alternatives discussed in this notice, and
other possible means to address those
risks of injury. The Commission
particularly desires to receive technical
and medical data and other information
relevant to (1) the possible need for
amendment of the small parts
regulations; (2) an appropriate
modification of the present test for
determining if toys or articles intended
for children less than three years of age
are banned because of small parts; and
(3) the economic impact of amending the
small parts regulations. Additionally,
the Commission invites all interested
persons to submit an existing standard
or a statement of intent to modify or
develop a voluntary standard to address
the risks of injury described in this
notice. ’

DATE: Written comments and
submissions in response to this notice
must be received by the Commission by
August 8, 1988.

2ApDRESS: Comments should be mailed,
preferably in five (5) copies, to the
Office of the Secretary, Consumer
Product Safety Commission,
Washington, DC 20207, or delivered to
the Office of the Secretary, Consumer
Product Safety Commission, Room 528,
5401 Westbard Avenue, Bethesda,
Maryland; telephone (301) 492-6800.
FOR FURTHER INFORMATION CONTACT:
Elaine A. Tyrrell, Project Manager,
Office of Program Management and
Budget, Consumer Product Safety
Commission, Washington, DC 20207;
telephone (301) 492-8554.
SUPPLEMENTARY INFORMATION:

A. Background

At the age of about four months, most
infants acquire the ability to bring
objects to their mouths and to suck on
them. At about the same age, infants
begin to explore their surroundings by
putting objects in their mouths, and gum
objects in an attempt to relieve teething

pains. Many infants and young children
continue to put objects in their mouths
indiscriminately until they are about
three years old. Infants gradually
develop skills which enable them to
prevent objects from entering and
remaining in their throats, but until
children are about three years old many
are not able to remove or expel an
object from their own throat or mouth.
For this reason, children under the age
of three are particularly susceptible to
injuries which result when objects are
swallowed or become lodged in the
mouth or throat.

In 1979, the Commission issued
regulations under provisions of the
Federal Hazardous Substances Act
(FHSA) (15 U.S.C. 1261 et seq.) to ban
certain toys and other articles intended
for children under three years of age
which present unreasonable risks of
injury because of small parts. Those
regulations are codified at 16 CFR
1500.18(a)(9) and Part 1501, and are
intended to address the following risks
of death and injury:

(1) Asphyxiation from lodgment of an
object in the throat resulting in blockage
of air to the lungs; :

(2) Asphyxiation from obstruction of
the airway by a foreign object or vomit;

(3) Aspiration of an object into a
bronchus or a lung; and

{4) Cuts or penetration wounds to
internal organs from sharp or pointed
objects which have been swallowed.

The regulation codified at 18 CFR
1500.18(a)(9) bans any toy or other
article intended for children under three
years of age which persents a choking,
aspiration, or ingestion hazard because
of small parts, and which is introduced
into interstate commerce after January 1,
1980. The regulation codified at 16 CFR
Part 1501 describes certain types of
products which are subject to the
banning rule codified at § 1500.18(a)(9});
lists certain other types of products
which are specifically exempted; and
provides a test method for determining
whether an article presents a choking,
agpiration, or ingestion hazard because
the asticle itself, or any part which could
be detached or broken off during normal
or reasonably foreseeable use, is too
small.

Section 1501.2(a) of the regulation
contains a list of products which the
Commission considers to be intended
for children under three years of age.
This list is illustrative, but not ali-
inclusive. Among the products listed in
§ 1501.2 are squeeze toys, teethers, crib
exercisers, crib mobiles, pull and push
toys, pounding toys, blocks and stacking
sets, stuffed animals and other figures,
doils intended for children under three
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such as baby dolls, rag dolls, and bean
bag dolis, and infant and juvenile
furniture intended for children under
three such as cribs, playpens, strollers,
and carriages.

In addition to the product types listed
in § 1502.2(a), the banning rule codified
at § 1500.18(a)(9) is also applicable to
any other toys or articles which are
intended to be entrusted to or used by
children under three years of age.
Section 1501.2(b) lists the factors which
are relevant when deciding whether a
particular product not listed in
§ 1501.2(a) is subject to the banning rule.
Those factors include the
manufacturer's stated intent on labeling
and elsewhere, if reasonable;
advertising, promotion, and markeling of
the product; and whether the product is
commonly recognized as one intended
for children under three years of age.

Section 1501.3 of the regulation
exempts ten categories of products from
the banuning rule. Two of the exempted
products ave rattles and pacifiers which
are subject to other FHSA regulations
containing requirements to address risks
of injury presented by small parts.
Rattles are subject to regulations
codified at 16 CFR 1500.18{a}(15) and
Part 1510; pacifiers are subject to
regulations codified at 16 CFR
1500.18(a)(8) and Part 1511.

Other categories of exempt products
include books and articles made from
paper: writing materials such as
crayons, chalk, pencils, and pens;
children's clothing and accessories, such
as shoe lace holders and buttons;
groomiag, feeding, and hygiene products
such as diaper pins, barrettes,
toothbrushes, drinking glasses, dishes
and eating utensils; and phonograph
records. These products were exempted
because the Commission determined
that their functional, educational, or
other value outweighed any possible
hazard from small parts.

Modeling clay and similar products,
and finger paints, water colors, and
other paint sets were exempted because
they cannot be manufactured so that
small bits will never separate from these
items. Finally, balloors were exempted
from the products subject to the banning
rule because the Commission concluded
that balloons cannot be subject to this
regulation without being banned
entirely.

Section 1501.4 sets forth the test used
to determine if a toy or article intended
for children under three is banned
because of small parts. The apparatus
used in this test is a hollow truncated
cylinder having an interior diameter of
1.25 inches, a minimum interior depth of
1.0 inches, and maximum interior depth
of 2.25 inches. See Figure 1.

,‘ x 225m
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Section A-A

FIG I—SMALL PARTS CYLINDER

The product to be tested is placed in
the test cylinder and must be large
enough not to fit entirely within the
cylinder. Any detachable component is
tested in the same manner. If neither the
product nor any detachable component
fits entirely within the test cylinder, the
product is subjected to the applicable
“use and abuse’ procedure codified at
16 CFR 1500.51 and 1500.52, with the
exception of the bite tests specified at
§§ 1500.51(c) and 1500.52(c). Any
component or piece that becomes
separated from the product during use
and abuse testing is tested individually
by placing it in the cylinder. (Paper and
pieces of fabric, yarn, fuzz, elastic, or
string that separate during use and
abuse testing are not tested in the
cylinder; this aspect of the test is
clarified in a Commission statement of
interpretation published in the Federal
Register of May 27, 1998, 53 FR 19281.) If
the entire product, any detachable
component, or any component or any
piece which separates during use and
abuse testing fits entirely within the
cylinder, the preduct is banned if it is
intended for use by children under three
years of age.

The Commission issued the small
parts regulation to reduce unreasonable
risks of injury to children under three
years of age from choking on, aspirating,
or ingesting toys or articles intended for
their use. The Commission recognized,
however, that by restricting the scope of
the regulation to items intended for

children under three, it weuld not
eliminate all choking, aspiration, or
ingestion hazards to children associated
with small objects. See the Federal
Register notice of June 15, 1979; 44 FR
34892,

In 1983, the Commission’s Directorate
for Epidemiolegy published a human
factors analysis of 195 incidents in
which children ranging in age from one
month to four years old choked to toys
or children’s products. Thirty-seven of
these incidents resulted in deaths of
children. All of the incidents considered
in this study were selected because they
involved items which were too large to
fit entirely within the test cylinder
specified by Part 1501.

The incidents occurred from 1973
through 1983. More than half of these
incidents involved products in two
categories exempted from the small
parts regulations: Rattles and pacifiers.
Rattles were involved in 97 of the
choking incidents, including 14 which
resulted in death. Pacifiers were
involved in nine incidents, including
three fatalities.

One purpose of the 1983 analysis was
to identify common characteristics, such
as size and shape, of the items involved
in the selected choking incidents.
Another purpose of the analysis was to
determine the interaction of the
anatomy and behavior of the children
with the characteristics of the products
involved inan attempt to determine why
choking incidents resulted. This analysis
also examined the requirements of the
Commission’s regulations applicable to
rattles, pacifiers, and toys and articles
intended for children under three years
of age in an attempt to determine if a
single test apparatus and procedure
could be developed to identify a choking
hazard presented by any type of toy or
product intended for children younger
than three.

The 1983 report outlined proposals for
such a test. One approach proposed by
the 1983 report was to prohibit all toys
or articles intended for children less
than three years of age which could
enter a child's mouth and extend far
enough to block passage of air to the
lungs. This approach proposed a test
fixture having an opening 1.68 inches in
diameter, and a depth of 1.18 inches. See
Figure 2. The report stated that
mandatory requriements based on this
approach would have prohibited the
sale of all but five of the items involved
in the 195 choking incidents selected for
analysis. The report observed, however,
that mandatory requirements based on
such an approach would require
substantial modifications of many toys
then on the market.
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FIG. 2 ~ TEST FIXTURE

Since 1983, the Commission's
Directorate for Epidemiology has
collected additional information about
injuries to children which have resulted
from choking on, aspirating, or ingesting
toys and other children's preducts with
small parts. This information has been
obtained through the National Electronic
Injury Information Surveillance System
(NEISS), in-depth investigations, death
certificates, consumer complaints,
newspaper and magazine articles, and
reports from coroners and medical
examiners.

During fiscal year 1988 (October 1,
1987 through September 30, 1988), the
Commission staff is conducting a special
study of choking incidents involving
toys and children's products which are
lreated at emergency rooms of NEISS
participating hospitals, Follow-up
investigations of selected incidents
lreated at NEISS particpating hospitals
will obtain detailed information about
the children and products involved, and
the accident scenarios. The special
study will yield data which can be used
lo make statistically valid estimates of
the total number of children in the
United States who sustain injuries from
choking incidents which require
emergency room ftreatment during a
specific time period. The staff will also
obtain anecdotal information about
choking incidents associated with toys
and children’s products from death
certificates, consumer complaints,
periodicals, reports from coroners and
medical examiners, and investigations
of some accidents reported by these
sources. During fiscal year 1988, the staff
will prepare an anaysis of the
information obtained from the special
study and other sources in an effort to

define more precisely the nature and
scope of choking, aspiration, and
ingestion hazards associated with toys
and children's products.

B. Petition

By letter dated April 20, 1987, the
Consumer Federation of America and
the New York State Attorney General's
Office petitioned the Commission to
amend the small parts regulation by
modifying the test apparatus specified
by 16 CFR Part 1501. The petition (HP
87-1] requested the Commission to
amend Part 1501 to prescribe a test
which would ban any toy or article
intended for children under three years
of age having a diameter less than 1.68
inches. The petition asserted that the
requested amendment of Part 1501 was
needed to prevent choking incidents
involving toys and articles intended for
children under three years of age which
had resulted in deaths and injuries. The
petition cited the 195 incidents
discussed in the 1983 human factors
analysis issued by the Commission’s
Directorate for Epidemiology, and other
information obtained from the
Commission about deaths and injuries
to-children from choking incidents
involving toys and children’'s products.

The Commission staff prepared
briefing materials for consideration by
the Commission when deciding whether
to grant or deny the petition. The
breifing materials included information
about current activities to address
choking hazards presented by toys and
children’s products and comments on
the injury information cited in the
petition. The staff observed that the 195
choking incidents considered in the 1983
analysis, 49 involved products with
diameters smaller than the 1.25 inch
interior diameter currently specified for
the test cylinder but which passed the
small parts test, and 71 were associated
with products which are not currently
prehibited by either mandatory
requirements or provisions of a
voluntary standard for toy safety to
address choking hazards. The latter 71
choking incidents included 14 fatalities,
three of which occurred outside the
United States. The briefing materials
also contained information about the
various types of toys and children's
praducts intended for children under
three years of age, the annual volume of
sales of such products, and possible
costs to manufacturers and importers of
such products if the Commission
amended the small parts regulations.

After consideration of the petition and
supporting information provided by the
petitioners, the briefing materials and an
oral briefing by the Commission staff,

and other information, the Commission
voted on February 3, 1988, to deny the
petition. The Commission taok this
action after deciding that available
information does not support the
specific modification of the test in Part
1501 requested by the petitioners.

Nevertheless, the Commission
concluded that some change to the small
parts regulations may be needed to
reduce choking hazards associated with
toys and articles intended for children
under three years of age. The
Commission voted to publish an
advance notice of proposed rulemaking
to begin a proceeding which may result
in the amendment of the small parts
regulations, and to solicit information
relevant to such a proceeding. The
Commission particularly desires to
obtain technical and medical data and
other information relevant to:

(1) The possible need for amendment
of the small parts regulations;

{2) An appropriate modification of the
provisions of Part 1501, including the
test procedures as well as test apparatus
and the products excluded from the
small parts rule, to eliminate or reduce
unreagonable risks of death and injury
associated with toys and articles
intended for children under three years
of age which present choking,
aspiration, or ingestion hazards;

(3) The economic impact of amending
the small parts regulations, including
information about the various types of
toys and children’s products which may
be affected by an amendment of those
regulations, the annual volume of sales
of those products and the number of
units affected, and the costs of such an
amendment to manufacturers and
importers.

C. Statutory Authority

This proceeding is conducted under
provisions of the Federal Hazardous
Substances Act (FHSA) (15 U.S.C. 1261
et seq.). Section 2(f)1{D] of the FHSA (15
U.S.C. 1261({f)1(D)] defines the term
“hazardous substance” to include “[alny
toy or other article intended for use by
children” which the Commission
determines by regulation to present "an
electrical, mechanical, or thermal
hazard." Section 2(s) of the FHSA
provides that an article may be
determined to present a “mechanical
hazard" if in normal use or reasonably
foreseeable use or abuse it presents an
unreasonable risk of persenal injury or
illness because the article or any of its
parts may be aspirated or ingested. The
Commission may make its
determination that a toy or childrens'
article presents a mechanical hazard by
issuance of a regulation in accordance
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with provisions of sections 3 (e) through
(i) of the FHSA (15 U.S.C. 1262 (e)
through (i}). A toy or children's article
which has been determined by
regulation to present a mechanical
hazard is a “banned hazardous
substance” as that term is defined by
section 2(g)(1)(A) of the FHSA (15 U.S.C.
1261(q)(1)(A)) and may not be imported
into or sold in the United States. See
Section 4(a) of the FHSA (15 U.S.C.
1263(a)).

The first step in a proceeding under
provigions of section 3 (e) through (i) of
the FHSA to issue a rule declaring that a
toy or children’s article presents a
mechanical hazard is the publication of
an advance notice of proposed
rulemaking (ANPR) in accordance with
section 3(f). If after considering
comments received in response to the
ANPR the Commission decides to
continue the proceeding, section 3(h) of
the FHSA requires publication of the
text of the proposed rule and a
preliminary regulatory analysis of the
proposal including a description of
potential benefits and potential costs of
the proposal. If the Commission issues a
final rule, it must publish a third notice
which sets forth the text of the final rule,
a summary of significant issues raised
by comments on the proposal, a final
regulatory analysis including a
description of potential benefits and
potential costs, as well as specified
findings about voluntary standards and
the relationship of the costs and the
benefits of the rule.

D. The Products and Risks of Injury

This proceeding is concerned with all
toys and other articles intended for
children under three years of age which
present choking, aspiration, or ingestion
hazards because of small parts. All such
toys and children's preducts, including
those specifically exempted from the
small parts regulations by 16 CFR 1501.3,
and those complying with all
requirements of 16 CFR 1500.18(a) (8),
(9), and (15), and Parts 1501, 1510, and
1511 to address hazards from small
parts are within the scope of this
proceeding.

This proceeding is concerned with
unreasonable risks of death and injury
which may occur when a child under
three years of age asphyxiates or is
otherwise injured from the aspiration or
ingestion of a toy or children's article, or
any part thereof, intended to be
entrusted to or used by children in that
age group. These risks of injury are
discussed in detail under the heading
“Background" in this notice.

E. Voluntary Standard

The Commission is aware of only one
voluntary standard applicable to the
products and risks of injury with which
this proceeding is concerned. That
standard was revised in 1986 (following
the 19838 CPSC study). It is published by
the American Society for Testing and
Materials and is designated F 963-86,
Standard Consumer Safety Specification
on Toy Safety,

This voluntary standard has
provisions intended to address a variety
of hazards presented by a wide range of
toys and children's products, some of
which are intended for children as old
as 14 years of age. However, this
standard does include provisions
intended to address choking, aspiration,
and ingestion hazards from small parts
of toys and articles intended for children
under three years of age.

The voluntary standard includes the
same small parts requirements for toys
and products intended for children
under three years of age as those
codified at 16 CFR Part 1501. The
voluntary standard also includes the
same requirements for rattles as those
codified at Part 1510, and the same
requirements for pacifiers as those at
Part 1511, Moreover, the voluntary
standard imposes the following
additional requirements:

(1) All teethers and squeeze toys are
tested in accordance with the test for
rattles set forth in Part 1510; and

(2) All rattles, teethers, and squeeze
toys with nearly spherical,
hemispherical, or circular flared ends
are subjected to a supplementary test to
identify those articles which could
penetrate far enough into an infant's
mouth to block passage of air to the
lungs. This supplementary test uses a
test fixture similar to the apparatus
illustrated in Figure 2 of this notice.

F. Regulatery Alternatives Under
Consideration

The Commission decided to begin this
proceeding after it denied a petition
requesting amendment of Part 1501 to
prescribe a test which would ban any
tay or product intended for children
under three years of age having a
diameter less than 1.68 inches. The
Commission concluded that available
information did not support the specific
change requested by the petition.

In this proceeding, the Commission is
considering any modification of the
provisions of 16 CFR 1500.18(a)(9) and
Part 1501 which can be supported by
information currently available or
developed during the course of this
proceeding. The Commission may
reconsider the specific change requested

by the petition if information becomes
available to support that particular
modification of the test in Part 1501.
The Commission is also considering
the possibility that the voluntary
standard for toy safety, ASTM F 963-86
could be revised to reduce even further
the hazards to children under three
vears of age from choking on, aspirating,
or ingesting toys or products intended
for children of that age group, or that a
new voluntary standard to address
those hazards might be developed.

G. Solicitation of Information and
Comments

This advance notice of proposed
rulemaking is the first step ofa
proceeding which could result in
amendment of existing regulations
prescribing requirements for toys and
articles intended for children under
three years of age to address risks of
injury from choking on, aspirating, or
ingesting small parts. All interested
person are invited to submit to the
Commission:

(1) Written comments concerning the
risk of injury discussed in this notice;
the regulatory alternatives being
considered by the-Commission to
address those risks; and other possibie
alternatives to address those risks.

(2) Any existing standard or portion of
an existing standard which could be
published as a proposed amendment of
the small parts regulations.

(3) A statement of intent to modify or
develop a voluntary standard to address
the risks of injury discussed in this
notice, together with a description of the
plan for modification or development of
that standard.

Any plan submitted with a statement
of intent to modify or develop a
voluntary standard should include, to
the extent possible, a description of how
interested groups and persons will be
notified that a proceeding to modify or
develop a voluntary standard is under
way: a description of how the views of
interested groups and persons will be
addresed in the development of the
standard; a detailed discussion of how
the modification or development of the
standard will proceed; a realistic
estimate of the length of time that will
be required to modify or develop the
standard; a list of persons expected to
participate in the modification or
development of the standard, together
with information about their
backgrounds and experience; and a
description of any facilities or
equipment that will be used during the
project.

All comments and submissions should
be addressed to the Office of the
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Secretary, Consumer Product Safety
Commission, Washington, DC 20207,
and received not later than August 8,
1968.

Dated: June 1, 1988.

Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission,

Reference Documents

The following documents contain
information relevant to this rulemaking
proceeding and are available for
inspection at the Office of the Secretary,
Consumer Product Safety Commission,
Room 528, 5401 Westbard Avenue,
Bethesda, Maryland:

1. Federal Register notice of June 15, 1979
(44 FR 34892) entitled Method for Identifying
Toys or Other Articles Intended for Use by
Children Under 3 Years of Age Which
Present Choking, Aspiration, or Ingestion
Hazards.

2. Briefing materials on Petition HP 87-2 for
amendment of the small parts regulation,
dated December 7, 1978. The TABS are listed
separalely below.

3. TAB A—(1) Memorandum from James V,
Lacy, General Counsel, and Stephen
Lemberg, Assistant General Counsel, dated
May 6, 1987, entitled Petition to Amend Small
Parts Regulations; (2) Petition from the New
York Attorney General and Consumer
Federation of America to amend the small
parts test, and attachments: Letter from
Bernard P. Dreyer, M.D;, Associate Professor
of Clinical Pediatrics, New York School of
Medicine, to Phyllis Spaeth, New York State
Department of Law, dated Janaury 15, 1987;
Human Factors Analysis—Choking Incidents
in Children, by Shelley Waters Deppa,
Directorate for Epidemiology, Consumer
Product Safety Commission.

4. TAB B—Memorandum from Deborah
Tinsworth, EPHA, to Elaine A. Tyrrell, EXPM,
dated November 13, 1987, entitled FY 88
Choking Hazards Project.

5. TAB C—Memorandum from Deborah
Tinsworth, EPHA, to Elaine A. Tyrrell, EXPM,
dated November 121, 1987, entitled Small
Parts Petition HP 87-2.

6. TAB D—Memorandum from Shelley
Waters Deppa, EPHF, to Elaine A. Tyrrell,
EX-PB, dated November 1, 1987, entitled
Human Factors Input to Small Parts Petition
Breifing Package.

7. TAB F—Memorandum from Terrance R.
Karels, ECSS to Elaine A. Tyrrell, EX-P,
dated November 10, 1987, entitled Small Parts
Pelition—HP 87-2.

8. TAB-F—(1) Memorandum from Alfred L.
Roma, AEDFO, to Elaine A. Tyrrell, OPMB,
dated November 30, 1987, entitled Briefing
Ffﬂ(:kagu on Petition HP 87-1—Amend the
Small Parts Regulations. (2) Memorandum
from Robert D. Verhalen, AEDEP, to Elaine
A. Tyrrell, OPMB, dated November 30, 1987,
entitled Epidemiology Position on Petition HP
87-2 Amend the Small Parts Regulation. (3)
Memorandum from Warren J. Prunella,
AEDEC, to Douglas L. Noble, OPMB, dated
November 30, 1987, entitled Petition HP 87-2
10 Amend the Small Parts Regulation. (4)
Memorandum from Andrew G. Ulsamer,

AEDHS, to Elaine A. Tyrrell, dated December
1, 1987, entitled Smalil Parts Petition. (5)
Memorandum from David Shiflett, OIPA, to
Elaine A. Tyrrell, OPMB, dated November 30,
1987, entitled Petition HP 87-2 to Amend the
Small Parts Regulation. (8) Memorandum
from Walter Hobby, OPE, to Elaine A.,
Tyrrell, OPMB, dated November 30, 1987,
entitled Petition HP 87-2 to Amend the Small
Parts Regulation. (7) Memorandum from
William W. Walten, AEDES, to Elaine A.
Tyrrell, EX-PB, dated November 30, 1987,
entitled Petition HP 87-2 to Amend the Small
Parts Regulation. (8) Memorandum from
David Schmeltzer, AEDCA, to Elaine A.
Tyrrell, OPMB, dated December 4, 1987,
entitled Small Parts Petition—AEDCA
Recommendation. {9) Memorandum to the
File for Douglas Noble, OPMB, dated
December 4, 1987, entitled Petition HP 87-2 to
Amend 16 CFR 1501.4.

9. Standard Consumer Safety Specification
on Toy Safety, ASTM F 963-86, published by
the American Society for Testing and
Materials.

[FR Doc. 88-12716 Filed 6-6-88; 8:45 am]
BILLING CODE 6355-01-M

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 134

Country of Origin Marking of Fruit
Juice Containers

AGENCY: Customs Service, Treasury.
ACTION: Proposed interpretive rule.

summARY: This document proposes a
change to the Customs Service's
interpretation of country of origin
marking rules as they are applied to
containers of fruit juice made with
imported juice concentrate. Customs has
been allowing a method of marking
known as "major supplier marking" for
containers of orange juice since
February 1, 1987. Marking requirements,
and the applicability of major supplier
marking, are being extended to other
fruit juices as of June 7, 1989, by another
Customs document published in today’s
Federal Register. Major supplier marking
stipulates that if a processor obtains 75
percent or more of its imported
concentrate from one source couniry,
only that source country need be
disclosed. Otherwise, if no single source
accounts for 75 percent or more of the
concentrate, than all source countries
must be disclosed.

Customs has been asked to consider
whether major supplier marking
provides the level of information to
consumers that was contemplated by
the country of origin marking laws, as
codified in the Tariff Act of 1930, as
amended. Because of comments

submitted in response to a prior Federal
Register notice addressing the marking
of apple juice and other fruit juices
made from concentrate, and because of
concerns that have been raised
regarding public health, Customs has
declined to consider further the merits of
major supplier marking. The comments
submitted indicated that major supplier
marking may not provide adequate
information to consumers of imported
apple juice because of the wide variety
of sources and the frequency of the
changes in those sources. The public
health concern also raises potential
issues regarding major supplier marking
of fruit juices. Customs has been told
that certain pesticides, banned in the
U.S. because they can cause illness, may
be reaching the U.S. because the
pesticides were used on foreign fruit
which is the source of imported
congcentrates. If major supplier marking
for fruit juice concentrate were not
allowed, and all countries of origin of
fruit juice concentrate are listed on juice
containers, it is alleged that the Food
and Drug Administration would be
better able to trace imported
concentrate that may contain pesticides,
and that consmers could better protect
themselves from potential health
threats.

Accordingly, Customs is now
proposing that all fruits made from
foreign concentrate be required to be
labeled to indicate all actual sources of
concentrate contained in the particular
package of juice. If the propcsed rule is
adopted, all fruit juice concentrate
processors, including processors of
orange juice, will no longer be allowed
to use major supplier marking. Written
comments are invited on this proposal.

DATE: Comments must be received on or
before August 8, 1888.

ADDRESS: Comments (preferably in
triplicate) should be submitted to and
may be inspected at the Regulations and
Disclosure Branch, Room 2324, U.S.
Customs Service, 1301 Constitution
Avenue NW., Washington, DC 20228,

FOR FURTHER INFORMATION CONTACT:
John Doyle, Office of Regulations &
Rulings, (202-566-5765).

SUPPLEMENTARY INFORMATION:
Background

In a ruling dated September 4, 1985
(C.S.D. 8547, 19 Cust. Bull. No. 39 at 21),
the Customs Service held that
containers of orange juice in frozen
concentrated or reconstituted forms
which contain foreign concentrate must
be labeled to comply with the country of
origin marking requirements of section
304, Tariff Act of 1930, as amended (19
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U.S.C. 1304). The ruling was based on
the determination that the foreign
concentrate which is imported into the
U.S. and used in the production of
frozen concentrated or reconstituted
orange juice is not substantially
transformed after undergoing further
processing in the U.S. involving blending
with other batches of orange
concentrate; addition of water, oils, and
essences; pasteurization or freezing; and
repacking. In National Juice Products
Association v. Uniled States, CIT Slip
Op. 86-13 (Jan. 30, 1986), the Court of
International Trade held that C.8.D. 85-
47 was substantially valid.

On March 19, 1986, Customs held in
Ruling No. 728410 (C.S.D. 86-18, 20 Cust.
Bull. No. 33 at 17) that orange juice
containers would meet the marking
requirements if only the major foreign
sources of the imported product were
listed (“major supplier marking"). Under
current practice, major supplier marking
permits an orange juice processor that
obtains 75 percent or more of its
imported concentrate from one country
to disclose only that source. If there is
no one source country supplying 75
percent or more of the imported
concentrate, all foreign countries from
which the concentrate is derived must
be disclosed.

Noting that orange juice imports are
principally from a single couniry and
that sources of supply remain constant,
Customs permitted major supplier
marking of orange juice based on the
conciusion that in most cases such
marking would be both accurate and
informative. Customs believed that in
these ciccumstances major supplier
marking would serve the statutory
requirement that the ultimate purchaser
be informed of the country of origin,
notwithstanding that the origin of a
minority portion of the concentrate
might not be disclosed. Customs also
believed that this approach would
facilitate compliance with the marking
statute by eliminating the need to
identify and disclose the names of those
countries that supply a very small
quantity of orange juice concentrate.

Cn June 25, 1988, Customs published
T.D. 86-120 in the Federal Register (51
FR 23045), informing the public that
frozen concentrated and reconstituted
orange juice products containing
imported concentrate were required to
bear lables marked for country of origin
by February 1, 1987. The notice of the
decision announced that Customs had
considered the comments submitted in
response to an earlier notice, published
in the Federal Register on March 3, 1986
(51 FR 7285), and that requiring country
of origin marking for these products was

consistent with the court decision in
Natioral Juice Products.

Other Fruit Juices

On July 30, 1986, Customs announced
in a Federal Register notice (51 FR
27195) that the principles set forth in
C.S.D. 85-47 and supported by the court
in National Juice Products were to be
applicable to containers of other fruit
juices containing imported concentrate
as well as to those of orange juice: In
other words, imported fruit juice
concentrate which is imported into the
U.S, and used in the production of
reconstituted fruit juice is not
substantially transformed after
undergoing further processing in the U.S.
involving blending with other batches of
concentrate, addition of water, oils and
essences, pasteurization or freezing, and
repacking. Accordingly, pursuant to the
notice, all frozen concentrated or
reconstituted fruit juices made from
imported concentrate and so processed
will be required to be marked to indicate
the country of crigin. In addition, the
notice announced that the certification
requirements set forth in §134.25,
Customs Regulations (19 CFR 134.25),
would be applicable. The notice sought
public comments for the purpose of
establishing an effective date.

Anather document, published in
today's Federal Register, discusses the
comments that were received
concerning the establishment of an
effective date and sets forth the
effective date. Because major supplier
marking has been allowed for imported
orange juice products, and because
processors of other juices reagsonably
may have expected that major supplier
marking would apply to them as well,
Customs, for reasons of fairness, states
in that document that the juice
processors may meet the marking
requirements by using major supplier
marking. However, while major supplier
marking has been approved for the time
being, Customs has been urged by
comments recejved in response to the
July 30, 1986, notice to question whether
major supplier marking adequately
meets the requirements of the marking
statute,

Major Supplier Marking

Many of the comments received in
response to the July 30, 1986 notice
discussed the feasibility of major
supplier marking for fruit juices, other
than orange juice, made from imported
concentrate. Most of the comments
concerned the apple juice. These
comments stated that apple juice
concentrate is imported in large
quantities from many countries, that the
relative quantities imported from these

countries vary greatly from year to year
and season to season, and that
processing in the U.S. often requires that
apple juice from a variety of sources be
blended to achieve desired
characteristics. Because of these factors,
many commenters on behalf of the
domestic apple industry stated that
marking that lists the name of a single
country that accounts for the origin of 75
percent of a product and does not list all
countries from which the product in a
particular container is derived is
meaningless. On the other hand,
because of the same factors, many
commenters on behalf of the processors
of apple juice concentrate claimed that
major supplier marking is as informative
for apple juice concentrate as it is for
orange juice concentrate, and that it
would be econemically prohibitive to
require gcontainers of apple juice
concentrate to be marked to indicate all
sources of congentrate or juice within a
container.

The U.S House of Representatives
Subcommittee on Oversight and
Investigations of the Committee on
Energy and Commerce has urged
Customs to adopt specific country of
origin marking of fruit juice containers
for public health reasons. The
subcommittee has told Customs thata
number of pesticides banned in the U.S.
are routinely applied to crops overseas,
particularly in developing countries. The
subcommittee pointed out that listing of
all countries of origin of juice
concenirate on juice containers would
facilitate better monitoring and tracing
of imported juice and juice concentrate
and would allow consumers to protect
themselves from potential health
threats.

Uniformity of Marking for all Fruit
Juices

Although many of the comments
received by Customs address the
adequacy of major supplier marking
with respect to apple juice products, the
same question clearly applies to other
juice products as well; that is, whether
the erigin disclosure made by maiar
supplier marking satisfies the
requirements of the law. Moreover, the
public health concerns raised with
respect to apply juice are egually
applicable to other iruit juices.

Accordingly, Customs proposes to
require that all fruit juices made from
foreign concentrate, including orange
juice, be labeled to indicate all actual
sources of concentrate contained in a
particular package of juice. For example,
if a can of juice contains a blend of
concentrate from three foreign countries,
all three countries must be indicated on
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the label. This propesal encompasses all
fruit juice concentrate which undergoes
processing in the U.S. similar to the
processing described in C.5.D. 8547;
re., blending with other batches of
concentrate; addition of water, oils, and
essences; pasteurization or freezing; and
repacking. If the propoesed rule is
adopted, processors of apple juice and
other fruit juices, including those of
orange juice, that use imported
concentrate would no longer be allowed
to use major supplier marking.

Comments

All public comments submitted on this
issue will be considered before a final
determination is reached regarding the
method of marking that will be required
for fruit juices. Customs will consider
any written comments timely submitted.
Comments submitted will be available
for public inspection in accordance with
the Freedom of Information Act (5 U.S.C.
552), §1.4, Treasury Department
Regulations (31 CFR 1.4), and
§ 103.11(b), Customs Regulations (19
CFR 103.11(b)), between 9 a.m. and 4:30
p.m. on normal buisness days, at the
Regulations and Disclosures Law
Branch, Room 2324, U.S. Customs
Service Headquarters, 1301 Constitution
Avenue NW., Washington, DC 20229.

Drafting Information

The principal author of this document
was Harold M. Singer, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.
Edward F. Kwas,

Acting Commissioner of Customs.

May 11, 1988.
Approved:

Francis A, Keating, I,

Assistont Secretary of the Treasury.

[FR Doc. 83-12783 Filed 6-5-88; 8:45 am)
BILLING CODE 4820-02-M

DEPARTMENT OF COMMERCE
Patent and Trademark Office

37 CFR Part 10
[Docket No. 80340-8040]

Practice Before the Patent and
Trademark Office; Government
Employees

AGENCY: Patent and Trademark Office,
Commerce,

ACTioN: Notice of proposed rulemaking.

SuMmARY: This notice of proposed
rulemaking sets forth changes that the
Patent and Trademark Office (PTO) is
Proposing to the rules governing

admission of Government employees to
practice before the PTO in patent cases.
Those rules presently permit officers
and employees of the Government to be
registered only if their official duties
include preparation and prosecution of
patent applications. A recent decision of
the U.S. District Court#er the District of
/Columbia has held that these rules are
partially invalid. By this notice of
proposed rulemaking, the PTO intends
to conform the rules to the court's
decision and to eliminate an “inactive”
status designation of registered
attorneys and agents who became
employed by the Government, but do
not engage in the preparation and
prosecution of patent applications.
DATES: Comments must be submitted on
or before August 9, 1988.

ADDRESS: Address wriiten comments to
Box 8, Commissioner of Patents and
Trademarks, Washington, DC 20231
marked to the attention of Nancy C,
Slutter.

FOR FURTHER INFORMATION CONTACT:
Nancy C. Slutter by telephone at (703)
557-4035 or by mail marked to her
attention and addressed to Box 8,
Commissioner of Patents and
Trademarks, Washington, DC

SUPPLEMENTARY INFORMATION:
Attorneys and agents must be admitted
to practice before the Patent and
Trademark Office (PTO) in patent cases.
35 U.S.C. 31; 37 CFR 10.10. The purpose
of the proposed rule change is to allow
federal employees who fulfill the
requirements for registration set forth at
37 CFR 10.7 to have their names placed
on the PTO register of attorneys and
agents.

The rules, as presently written,
provide that an officer or employee of
the Government whose official duties
include preparation and prosecution of
patent applications may be registered.
37 CFR 10.6(d). Under the rule, all other
Government employees will not be
registered. If a registered practitioner
becomes an employee, the rule requires
that the practitioner's name be endorsed
as “inactive."

In a recent decision by the U.S.
District Court for the District of
Columbia, portions of 37 CFR 10.6(d)
were held to be invalid. In that case, an
attorney presently employed by a
federal agency petitioned the
Commissioner, requesting that his name
be placed (with an inactive designation)
on the register of attorneys and agents
entitled to practice before the PTO in
patent cases. His petition was denied in
view of 37 CFR 10.6(d). In re Athridge,
230 USPQ 470 (Comm'r Pat. 1988).
Following the Commissioner’s decision,
the attorney sought judicial review in

the U.S. District Court for the Dsitrict of
Columbia. The court determined that 37
CFR 10.6(d) was invalid to the extent
that it precluded registration of an
otherwise qualified individual solely on
the basis of his status as a Government
employee. Based on its determination,
the court held that the employee could
be registered and designated as
“inactive." Athridge v. Quigg, 655
F.Supp. 779, 3 USPQ 2d 1391 (D.D.C.
1987).

The rule changes proposed herein
would eliminate 37 CFR 10.6(d). The
effect of removing § 10.6(d) will permit
otherwise qualified Government
employees to be registered to practice
before the PTO in patent cases.
Registration, however, will not relieve
any Government employee from
otherwise complying with conflict of
interest requirements, e.g., 18 U.S.C, 203,
205, 207, applicable agency regulations
and personnel practices, and applicable
codes of professional responsibility.

Other Considerations

The proposed rule change will not
have a significant impact on the quality
of the human environment or the
conservation of energy resources.

The proposed rule change is in
conformity with the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354), Executive Orders 12291 and 12612,
and the Paperwork Reduction Act of
1980, 44 U.S.C. 3501 et seq.

The General Counsel of the
Department of Commerce has certified
to the Small Business Administration
that the proposed rule change will not
have a significant adverse econemic
impact on a substantial number of small
entities (Regulatory Flexibility Act, Pub.
L. 96-354). The proposed rule change
allowing Government employees who
meet the requirements set forth at 37
CFR 10.7 to have their names placed on
the Patent and Trademark Office
register of attorneys and agents would
not be expected to result in an increase
of fees charged by attorneys and agents
to entities, including small entities.

The Patent and Trademark Office has
determined that this rule change is not a
major rule under Executive Order 12291.
The annual effect to the economy will be
less than $100 million. There will be no
major increase in costs or prices for
consumers, individual industries,
federal, state or local government
agencies, or geographic regions. There
will be no significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
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based enterprises in domestic or export
markets.

The PTO has also determined that this
notice has no federalism implications
affecting the relationship between the
national government and the states as
outlined in Executive Order 12612,

The rule change will not impose any
additional burden under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501 et
seq. Office of Management and Budget
approval of the registration information
reporting requirements contained in the
proposed rules was extended until July
31, 1990, OMB Control No. 0651-0012.

List of Subjects in 37 CFR Part 10

Administrative practice and
procedure, Conflicts of interest, Courts,
Inventions and patents, lawyers.

Notice is hereby given that, pursuant
to the authority granted to the
Commissioner of Patents and
Trademarks by 35 U.S.C. 6 and 31, the
Patent and Trademark Office proposes
to amend Title 37 of the Code of the
Federal Regulations as set forth below:

It is proposed to amend 37 CFR Part
10, as follows wherein removals are
indicated by brackets and additions by
arrows: :

PART 10—REPRESENTATION OF
OTHERS BEFORE THE PATENT AND
TRADEMARK OFFICE

1. The authority citation for 37 CFR
Part 10 would continue to read as
follows:

Authority: 5 U.S.C. 500; 15 U.S.C. 1123; 35
U.S.C. 6, 31, 32, 41.

§ 10.6 [Amended]

2. Section 10.6 is proposed to be
amended by removing paragraph (d) and
redesignating paragraph (e) as
§ 10.10(b).

3. Section 10.10 is proposed to be
amended by revising the title,
redesignating the text as paragraph (a),
revising newly redesignated paragraph
(b) and adding new paragraphs (c) and
(d) to read as follows:

§ 10.10 »-Restrictions on -« [Individuals not
registerd recognized to] practice in patent
cases.
>(a)< .k

(b) [No individual who has served in
the Office will be registered after
termination of his or her services, nor if
registered before such service, be
reinstated, unless he or she signs a
written statement indicating that he or
she has read 18 U.S.C. 207.] No
individual who has served in the patent
examining corps of the Office »may
practice before the Office [will be
registered] after termination of his or her

service, [nor if registered before such
service, be reinstated,] unless he or she
signs a written undertaking (1) not to
prosecute or aid in any manner in the
prosecution of any patent application
pending in any patent examining group
during his or her period of service
therein and (2) ng# to prepare or
prosecute or to assist in any manner in
the preparation or prosecution of any
patent application of another (i)
assigned to such group for examination
and (ii) filed within two years after the
date he or she left such group, without
written authorization of the Director.
Associated and related classes in other
patent examining groups may be
required to be included in the
undertaking or designated classes may
be excluded from the undertaking.
When an application for registration [or
reinstatement] is made after resignation
from the Office, the applicant will not be
registered [or reinstated] if he or she has
prepared or prosecuted or assisted in
the preparation or prosecution of any
patent application as indicated in the
paragraph.

» Preparation or prosecution or
providing assistance in the preparation
or prosecution of any patent application
contrary to the provisions of this
paragraph shall constitute misconduct
under § 10.23(c)(13) of this part.«

(Approved by the Office of Management and
Budget under control number 0651-0012)

»(c) A practitioner who is an
employee of the Office cannot prosecute
or aid in any manner in the prosecution
of any patent application before the
Office.

(d) Practice before the Office by
Government employees is subject to any
applicable conflict of interest laws,
regulations or codes of professional
responsibility. -

4. Section 10.23 is proposed to be
amended by revising paragraph (c)(13)
and by adding new paragraphs (c)(19)
and (c)(20) to read as follows:

§ 10.23 Misconduct.

- - * * *

(C) L R

(13) Knowingly preparing or
prosecuting a patent application in
violation of an undertaking signed under
» § 10.10(b) = [§ 10.6].

- * * -

»(19) Action by an employee of the
Office contrary to the provisions set
forth in § 10.10(c).

(20 Knowing practice by a
Government employee contrary to
applicable federal conflict of interest
laws, or regulations of the Department,

agency or commission employing said
individual.«
* * - * *

Date: May 3, 1988.
Donald J. Quigg,
Assistant Secretary and Commissioner of
Patents and Trademarks.
[FR Doc. 88-12786 Filed 6-6-88; 8:45 am]
BILLING CODE 3510-16-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[PP OF2389/P452; FRL-3392-7]
Pesticide Tolerance for Permethrin

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Propased rule.

SUMMARY: This document proposes that
tolerances be established for the
combined residues of the insecticide
permethrin and its metabolites in or on.
the raw agricultural commodities alfalfa
(fresh) and alfalfa hay; meat, fat, and
meat byproducts of cattle, goats, hogs,
horses, and sheep; milk; poultry; and
eggs. This proposal to establish
maximum permissible levels for the
combined residues of permethrin was
requested pursuant to petitions by FMC
Corp.

DATE: Comments, identified by the
document control number [PP OF2389/
P452], must be received on or before
June 22, 1988.

ADDRESS: By mail, submit written
comments to: Information Service
Section, Program Management and
Support Division (TS-757C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St. SW.,
Washington, DC 20460.

Information submitted as comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
"Confidential Business Information"
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR Part 2. A
copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice, All written
comments will be available for public
inspection in Rm. 246 at the address
given above, from 8 a.m. to 4 p.m.,
Monday through Friday, except legal
holidays.
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FOR FURTHER IHFORMATION CONTACT:

By mail: George LaRocca, Product
Manager (PM) 15, Registration Division
(T5-767C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St. SW., Washingten, DC 20460,

Oifice location and telephone number:
Rm. 204,CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-2400.

SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the Federal
Register of Oclober 8, 1980 (45 FR
66863}, which announced that FMC
Corp., Agricultural Chemical Group,
2000 Market St., Philadelphia, PA 19103,
had submitted pesticide petition OF2389
to the Agency proposing to establish
new tolerances and amend existing
tolerances for the combined residues of
the insecticide permethrin [(3-
phenoxyphenyljmethyl 3-(2,2-
dichloroethenyl}-2,2-
dimethylcyclopropanecarboxylate] and
its metabolites cis and trans 3-(2,2-
dichloroethenyl}-2,2-
dimethyleyclopropoanecarboxylic acid,
3-phenoxybenzyl alcohol, and 3-
phenoxybenzoic acid in or on the
following raw agricultural commodites:
alfalfa, fresh at 20.0 parts per million;
alfalfa, hay at 85 ppm; meat and meat
byproducts of cattle, goats, hogs, horses,
and sheep to 2.0 ppmy; milk to 0.5 ppm;
poultry to 0.1 ppm; eggs to 1.0 ppm; and
potatoes at 0.05 ppm. The tolerance
expression was later revised to include
the metabolite 3-phenoxybenzoic acid
for animal' commodities.

On March 30, 1988 (53 FR 10286), EPA
announced the filing of an amended
petition by FMC Corp: increasing the
tolerances on alfalfa, fresh from 20 ppm
to 25ppm; fat of cattle, hogs, and horses
to 2.5 ppm; fat of goats and sheep at 3.0
ppm; meat of cattle, hogs, horses, sheep,
and goats at 0.25 ppm; meat byproducts
of catile, goats, hogs, horses, and sheep
at 2,0 ppm; and milk fat at 6.25 ppm,
reflecting 0.25 ppm in whole milk. The
proposed tolerance in or on potatoes at
0.25 was witkdrawn in October 1982,
The proposed tolerance for residues of
permethrin in or on alfalfa, hay was also
decreaged from 65 ppm to 55 ppm.

There no comments or requests for
referral to an advisory committee
received in response to the notice of
filing. The petitioner has subsequently
amended the petition by increasing the
lolerance levels for catile, fat; hogs, fat;
and horses, fat to 5.0 ppm; poultry, fat to
0.15 ppm; and poultry mbyp to 0.25 ppm.

The toxicity data submitted and other
relevant material have been previsouly
evaluated and discussed in detail in a
final rule document on permethrin

published in the Federal Register of
October 13, 1982 (47 FR 45008).

The acceptable daily intake (ADI)
based on a NOEL of 5 mg/kg/day from a
2-year rat feeding study and a safety
factor of 100 is 0.05 mg/kg body weight/
day. The theoretical maximum residue
contribution from all food uses
(including the proposed use on alfaifa
and other pending tolerances) is
0.017131 mg/kg body weight/day; this is
equivalent to about 36 percent of the
ADL

The metabolism of permethrin is
adequately understood, and an
adequate analytical method, gas-liquid
chromatography with an electron
capture detector or a mass spectrometer
detector, is available for enforcement
purposes. No actions are pending
against continued registration of
permethrin, nor are any other
considerations involved in establishing
the tolerances.

The tolerance established by
amending 40 CFR 180.378 will be
adequate to cover residues in alfalfa
(fresh); alfalfa, hay; meat fat and meat
byproducts of cattle, goats, hogs, horses,
and sheep; milk; poultry; and eggs.

The pesticide is considered useful for
the purpose for which the tolerances are
sought. It is concluded that the
tolerances will protect the public health,
and they are established as set forth
below.

Interested persons are invited to
submit written comments on the
proposed regulation. As provided for in
the Administrative Procedure Act (5 -
U.S.C. 553(d)(3)), the time for comments
is being limited to 15 days in order that
the permanent tolerance may be
established in the second week of June
1988. Comments must bear a notation
indicating the document control number,
[PP OF2389/P452). Written comments
filed in response to this proposed rule
will be available in the Information
Service Section at the address given
above, from 8 a.m. to 4 p.m., Monday
through Friday, except legal holidays.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 5 U.5.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
eslablishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

(Sec. 408(d}(2), 88 Stat. 512 (21 US.C.
346a(d)(2)).)

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agriculture commodities,
Pesticides and pests.

Dated: May 27, 1988.
Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR Part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation continues to
read as follows:

Authority: 21 U.S.C. 348a.

2. Section 180.378 is amended in
paragraph (b) by adding and
alphabetically inserting the commodities
alfalfa, fresh and alfalfa, hay and in
paragraph (c) by revising the entries for
eggs; fat, meat, and meat byproducts
(mbyp) of cattle, goats, hogs, horses,
poultry and sheep; milk; and eggs, to
read as follows:

§ 180.378 Permethrin; tolerances for
residues.

- - » » -
(b) . kW

Parts

Commodity per

million
Alfalia, fresh 250
Alfalfa, hay 55.0

. * - * *
(c) L
Pars
Commodities per

miliion

Catlle, fat : 25
e el B A e 0.25
20

1.0

Goats, fat 3.0
GORE, OB s aiiinicvisasisssins fapisovemiiiemssdommisibo s 0.25
Goa's, mbyp... 20
Hogs, meat 0.25
Hogs, mbyp i 20
Horses, fat 25
Horses, meat 0.25
[y (o o ey Lo A O X BT S A 20
Milk fat (reflacting 0.25ppm in whole milk)... 6.25
Poultry, fat 1.0
Sheep, fat 3.0
Sheep, meat .. 025
Sheep, MOYP....coimscimain: 20

{FR Doc, 88-12767 Filed 8-6-89; 8:45 am|
BILLING CCDE 8560-50-M
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DEPARTMENT OF THE INTERICR
Fish and Wildlife Service
50 CFR Part 20

Migratory Bird Hunting; Supplemental
Proposais for Migratory Game Bird
Hunting Regulations

AGENCY: Fish and Wildlife Service,
Interion.

ACTION: Supplemental proposed rule.

SUMMARY: In the March 9, 1988, Federal
Register2 (53 FR 7702) the public was
notified that the U.S. Fish and Wildlife
Services (hereinafter the Service)
proposes to establish hunting
regulations for certain migratory game
birds during 1988-89, and provided
information on certain proposed
regulations. This proposed rulemaking
provides supplemental proposals for the
early- and late-season migratory bird
hunting regulations frameworks.

The early hunting seasons open prior
to October 1 and include seasons on
mourning, white-winged and white-
tipped doves, band-tailed pigeons,
woodcock, common snipe, rails,
moorhens and gallinules, teal and sea
ducks; experimental September duck
seasons in Florida, Iowa, Kentucky, and
Tennessee; experimental September
Canada goose seasons in portions of
Michigan, Minnesota and Illinois; a
special sandhill crane-Canada goose
season in southwestern Wyoming;
sandhill cranes in the Central and
Pacific Flyways; migratory bird hunting
seasons in Alaska, Hawaii, Puerto Rico
and the Virgin Islands; and extended
falconry seasons. Late seasons open
about October 1 or later and include
those for most waterfowl, and seasons

not previously selected for other species.

The Service annually prescribes hunting
regulations frameworks within which
the States select specific seasqns. The
effect of this rulemaking is to facilitate
establishment of early- and late-season
migratory bird hunting regulations for
the 1986-89 season.

DATES: The comment period for
proposed migratory bird hunting season
frameworks for Alaska, Hawaii, Puerto
Rico and the Virgin Islands will end on
June 22, 1988; that for other early-season
frameworks propesals will end en July
18, 1988; and that for late-season
frameworks proposals on August 29,
1988. Public hearings on proposed early-
and late-seasons frameworks will be
held on June 22 and August 3, 1988,
respectively (53 FR 7702).

ADDRESSES: Send comments to: Director
(FWS/MBMGO), U.S. Fish and Wildlife
Service, Department of the Interior,

Matomic Building-Room 536,
Washington, DC 20240. The public
hearings will be held in the Auditorium
of the Department of the Interior
Building on C Street, between 18th and
19th Street NW., Washington DC. Notice
of intention to participate in either
hearing should be sent in wriling to the
Director at the address above.
Comments received on this
supplemental proposed rulemaking will
be available for public inspection during
normal business hours in Room 536,
Matomic Building, 1717 H Street NW.,
Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Rollin D: Sparrowe, Chief, Office of
Migratory Bird Management, U.S. Fish
and Wildlife Service, Department of the
Interior, Matomic Building—Room 536,
Washington, DC 20240 (202-254-3207).
SUPPLEMENTARY INFORMATION: The
annual process for developing migratory
game bird hunting regulations deals with
regulations for early and late seasons.
Early seasons include those which open
before October 1, while late seasons
open about October 1 or later.
Regulations are developed
independently for early and late
seasons. The early-seasons regulations
cover mourning, white-winged and
white-tipped doves, band-tailed pigeons,
rails, moorhens and gallinules,
woodcock, and common snipe; sea
ducks in the Atlantic Flyway; teal in
September in the Central and
Mississippi Flyways; experimental
September duck seasons in Florida,
Iowa, Kentucky, and Tennesseg;
experimental September Canada goose
seasons in portions of Michigan,
Minnesota and Illinois; sandhill cranes
in the Central and Pacific Fiyways; a
special sandhill crane-Canada goose
season in southwestern Wyoming; doves
in Hawaii; migratory game birds in
Alaska, Puero Rico, and the Virgin
Islands; and some extended falconry
seasons. Late seasons include the
general waterfow] seasons; special
seasans for scaup and goldeneyes; extra
scaup and teal during regular duck
seasons; coots, moorhens and gallinules,
and snipe in the Pacific Flyway; and
other extended falconry seasons.
Certain general procedures are
followed in developing regulations for
the early and late seasons. Initial
regulatory proposals are announced in a
Federal Register document published in
March and opened to public comment.
These proposals are supplemented, as
necessary, with additional Rederal
Register documents. Following review of
comments received and after public
hearings, the Service further develops
and publishes proposed frameworks for

times of seasons, season lengths,
shooting hours, daily bag and
possession limits, and other regulatory
elements. After consideration of
additional public comments, the Service
publishes final frameworks in the
Federal Register. Using these
frameworks, Stale conservation
agencies then select hunting season
dates and options. Upon receipt of State
selections, the Service publishes a final
rule in the Federal Register, amending
Subpart K of 50 CFR Part 20, to establish
specific seasons, bag limits, and other
regulations. The regulations become
effective upon publication. States may
prescribe more restrictive seasons than
those provided in the final frameworks.

The regulations schedule for this year
is as follows: On March 9, 1988, the
Service published in the Federal
Register (53 FR 7702) a proposal to
amend 50 CFR Part 20, with public
comment periods ending as noted
above. The proposal dealt with
establishment of seasons, limits and
other regulations for migratory game
birds under §§ 20.101 through 20.107,
20.108 and 20.110 of Subpart K. This
document is the second in a series of
proposed, supplemental, and final rules
for migratory game bird hunting
regulations. All comments on the March
9 proposal received through May 9, 1988,
have been considered in developing this
document. Comment periods on this
second decument are specified above
under DATES. Final regulatory
frameworks for migratory game bird
hunting seasons for Alaska, Puerto Rico,
and the Virgin Islands are targeted for
Federal Register publication on or about
July 27, 1988, and those for early seasons
in other areas of the United States on
August 10, 1988; and those for late
seasons on September 18, 1988.

On June 22, 1988, a public hearing will
be held in Washington, DC, as
announced in the Federal Register of
March 9, 1988, to review the status of
mourning doves, woodcock, band-tailed
pigeons, white-winged and white-tipped
doves, rails, moorhens and gallinules,
common snipe, and sandhill cranes.
Recommended hunting regulations will
be discussed for these species and for
migratory game birds in Alaska, Puerto
Rico and the Virgin Islands; September
teal seasons in the Mississippi and
Central Flyways; experimental
September waterfowl seasons in
designated States; sea duck seasons in
the Altantic Flyway; and extended
falconry seasons. Statements or
comments are invited.

On August 3, 1988, a public hearing
will be held in Washington, DC, as

announced in the Federal Register of
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March 9, 1988, to review the status and
recommended hunting regulations for
waterfowl not previously discussed at
the June 22 public hearing.

This supplemental proposed
rulemaking describes a number of
changes which have been proposed by
commenters on the original framework
proposals published on March 9, 1988, in
the Federal Register.

Review of Public Comments and the
Service’s Response

Written Comments Received

As of May 9, 1988, the Service had
received comments on proposals
published in the March 9, 1988, Federal
Register (53 FR 7702) from 48
correspondents, including 7 State
agencies, all four waterfowl flyway
councils and 37 individuals. In some
instances, the communications did not
specifically mention the open comment
period or the regulatory proposals;
however, because they were received
during the comment period and
generally relate to migratory game bird
hunting regulations, they are treated as
comments. The comments are discussed
below with particular attention to new
proposals and modifications or
clarifications to previously deseribed
proposals. Wherever possible, they are
discussed under headings corresponding
to the numbered items in the March 9,
1988, Federal Register. Comments
received subsequent to May 9, 1987, as
well as those received atthe June 22,
1988, public hearing will be addressed in
the next supplemental proposal targeted
for publication in the Federal Register in
early July.

In the March 9, 1988, Federal Register
(at 53 FR 7705), the data used in
regulatory decisions were outlined. At
this time the Service does not have
complete data from the spring breeding
ground surveys but a preliminary
assessment of breeding habitat was
released in mid-May, The habitat
conditions are not good and duck
production may suffer. Restrictive duck
regulations were enacted in 1985 in
responge to reduced duck breeding
populations and fall flights, and were
continued in 1986 and 1987 in response
to low duck breeding populations and
poor production. The Service notes that
il populations need additional
protection, further framework
restrictions, to include outside dates,
season lengths and bag limits, will be
considered in the development of
regulations for the 1988-83 hunting
season. In addition, ali aspects of past
regulations which may have a bearing
on possible harvest, including various
special seasons and options, will be

reviewed. Depending on full information
from the May surveys, some actions will
have to be decided for early season
regulations. The public hearing for early
seasons is scheduled for June 22, 1988,

General Comments

The Central Flyway Council has
recommended adoption of the proposed
basic regulations frameworks for 1988
89 hunting seasons on webless and
waterfowl species pertinent to the
Central Flyway except for specific
recommendations given in the numbered
headings that follow.

1. Shooting hours. a. An Illinois
sportsman has recommended that
shooting hours for 1988-89 waterfowl
hunting, including hunting programs on
State and Federal management areas, be
standardized at 7:00 aam. to 3:30 p.m.
The individual feels the recommended
shooting hours would eliminate
waterfowl identification problems that
may occur during poor light conditions
early and late in the day, and would
decrease the amount of time each day
that ducks are disturbed by hunters.

Response. The Service has previously
addressed the issue of shooting hours in
an Environmental Assessment (EA),
Proposed Shooting Hours Regulations,
dated August 1, 1977. Based on
information in this EA and findings from
a subsequent study, Shooting Activities
of Waterfowl Hunters in Relation to
Time of Day, and Abundance and
Availability of Protected and Non-
Protected Species of Birds, it was .
concluded that early morning and late
afternoon shooting of protected species
was inconsequential. There has been no
new information developed that
indicates present shooting hours are
harmful to the resource. Shooting hours
of one-half hour before sunrise have
been in effect during most years since
1918, when Federal establishment of
migratory bird regulations began. The
Service intends to continue the present
shooting hours framework.

2. Framework for ducks in the
conterminous United States—outside
dates, season length and bag /imits. a.
An Illinois sportsman has recommended
that the 1988-89 regulatory frameworks
for duck hunting permit a 50-day split
season and that the point values in the
point-system be revised to give more
protection to the hens of most species
and eliminate the accidental taking of
protected species.

Response. The Service will consider
these recommendations when the Jate-
season frameworks are developed in
early August.

b. A Minnesota and a Louisiana
sportsman have each recommended that
the point-system bag-limit option be

eliminated, and an individual from
Vermont urges the Service to shorten the
duck hunting season and reduce the
daily bag limit,

Response. These recommendations
will be considered by the Service in
early August when the late-season
frameworke are developed.

3. American black ducks. a, The
Massachusetts Division of Fisheries and
Wildlife submitted comments on the
four regulatory options for harvest
management of black ducks that were
noted in the March 9, 1988, Federal
Register (at 53 FR 7708). Massachusetts
indicated that although they believed
further harves! restrictions will be
necessary to increase black duck
population levels, the 1987-88 regulatory
frameworks should be continued in
1988-89 while Canada completes its 5-
year harvest reduction program, and
then both countries can develop a joint
harvest reduction plan.

b. New Jersey, in commenting on the
four regulatory options for black duck
harvest management, expressed support
for continuation of current restrictive
frameworks.

Response. These recommendations
will be considered in early August when
the late-season frameworks are
developed.

4. Woad ducks. a. In the March 9,
1988, Federal Register (53 FR 7708), the
Service outlined the regulations of
recent years that permit southeastern
States the option of selecting an early
October duck season with no special
wood duck bag limit restrictions. In that
document the Service noted such
seasong and bag limits were under
review because the effect of such
seasons on wood ducks is not well
known. At a February 1988 symposium
addressing wood duck status and
management the Service indicated that
preseason banding programs are not
presently meeting required sample sizes
to evaluate proposed or existing special
seasons on a State by State basis. In the
absence of an adequate data base, the
Service feels wood duck harvest
management should exist on a broader
basis. The Service reaffirms its interest
in wood duck management and will
propose a program to gather information
needed to address questions of harvest,
recruitment and survival of wood ducks.
The Service asks the Atlantic and
Mississippi Flyway Councils to review
existing harvest strategies and give
consideration to their proper evaluation.

8. Experimental September duck
seoson. a. At its March meeting the
Lower Region Regulations Committee of
the Mississippi Flyway Council
endorsed a recommendation for the
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continuation of the experimental
September duck seasons in Kentucky
and Tennessee for 1988. The Committee
indicated that continuation of these
seasons would permit further evaluation
of the reduction in the wood duck bag
limits prescribed in 1986 and 1987, and
added that Kentucky recently initiated a
research project that should provide
additional insight on the effects of the
early season on local wood ducks.

Response. As noted earlier in this
dooument, preliminary results of the
waterfowl breeding ground surveys and
the depressed status of waterfowl
populations may require review of
harvest management strategies such as
September duck seasons. The Service
will consider this recommendation when
the early-season frameworks are
developed in late June.

12, Canvasback and redhead ducks. a,

At its March meeting the Atlantic
Flyway Council endorsed a
recommendation requesting the Service
to complete its review of the final report
on the Flyway's experimental
canvasback seasong (1983-1985) in
order that the harvest strategy can be
considered when the canvasback
population increases and is able to
support a hunting season.

Response, The Service will complete
its review of the final report on the
Atlantic Flyway's experimental
canvasback seasons (1983-85).

Recommendations to develop a North
American canvasback management plan
have recently been made. The Service
believes this may be the proper
approach to developing an international
harvest strategy for canvasbacks. Ways
to accomplish this task are being
explored.

13. Duck zones. The question of the
proper flyway alignment of the State of
Louisiana with respect to waterfowl
management has been pending for
several years. The Service believes this
issue should be resolved prior to the
opening of the 1988 waterfowl hunting
season. Louisiana has been considered a
Mississippi Flyway State since the
flyway-management system was
established in 1948. However, results of
cooperative studies conducted by the
Service and the Louisiana Department
of Wildlife and Fisheries during 1975-81
indicated that a substantial proportion
of ducks wintering in western Louisiana
migrates through the Central Flyway,
but there are marked differences among
species in the proportions received from
each flyway. Further, a wide variety of
species are important in the Louisiana
duck harvest, most of which are lightly
harvested in comparison with the
mallard. Two basic issues exit—the
question of proper flyway affinity of

ducks that winter or migrate through
Louisiana, and whether the varied bag
of formerly lightly gunned and abundant
species warranted special regulations in
western Louisiana. One confounding
problem, however, is that the source of
the mallards throughout Louisiana is the
heavily gunned Mississippi Flyway
birds.

These studies led to the establishment
of two experimental zones in
Louisiana—a western zone and an
eastern zone. Since 1975 the season
length in the experimental western zone
has been 5 days longer than that
provided for the rest of the Mississippi
Flyway, while the entire State has been
governed by Mississippi Flyway bag
limits. In 1984 (49 FR 22420) the Service
proposed to establish, beginning in 1985,
a permanent west zone in Louisiana
with Central Flyway season length
while retaining Mississippi Flyway bag
limits statewide. Most responses
opposed such a change on the grounds
that it would increase an already large
duck harvest in Louisiana.

Subsequent to the initiation of the
study, populations of many duck
species, particularly mallards, pintails
and blue-winged teal, have declined to
very low levels and do not appear likely
to recover quickly. The duck harvest in
Louisiana has grown markedly since the
cooperative studies began, to a point
where sustained additional harvest may
be detrimental to the long-term welfare
of breeding stocks. Some of this
additional harvest has resulted from
regulatory changes made by the Service
to provide additional recreational
opportunity directed at lightly-harvested
species such as pintails and blue-winged
teal. These and other species have
declined, and the Service believes that
continuation of such management
strategies is no longer appropriate, and
will review a number of such strategies
over time. Since 1985, the Service's
efforts have focused on reducing harest
and it appears that such an objective
may be a necessary part of waterfowl
management until populations recover.

The depressed population of many-
duck species and a full review of
migratory bird harvest management
practices have changed the Service's
position on the west zone of Louisiana.
The issue has been evaluated in the
Draft Supplemental Environmental
Impact Statement on the Issuance of
Annual Regulations Permitting the Sport
Hunting of Migratory Birds (SEIS) which
should be available in final form by July
1988. The SEIS reaffirms that the
administrative flyways, while not
biologically precise, are appropriate and
disirable units for effective management
of waterfowl, and that not all the

complexities of differences in affinities
of migratory birds can be
accommodated by regulations.

In summary, because of the depressed
status of several duck species, reduced
reproductive capacity of their breeding
habitats, and an increase in the overall
impact of Louisiana’s duck harvest on
Mississippi and Central Flyway duck
populations, the Service will henceforth
consider Louisiana as part of the
Mississippi Flyway for the purpose of
waterfowl management.

14. Frameworks for geese and brant in
the conterminous United States—
outside dates, season length and bag
limits. a. The Atlantic Flyway Council
endorsed the following
recommendations at its March meeting:

i. That 1988-89 regulatory frameworks
for Atlantic brant be established to
provide for a 50-day season and a 2-bird
daily bag limit pending an evaluation of
the 1988 brant production. The Council
noted that the 1987-88 season
frameworks allowed a 30-day season
and 2 brant daily, but indicated that the
1988 winter count of brant increased
and the birds should arrive on the
breeding grounds in excellent shape
because sea lettuce, the species' major
food, was very abundant this past
winter. Unless there is extremely poor
brant production in 1988 the Coungil
believes the recommended frameworks
are justified.

Response. The Service defers action
on the recommendation until the late-
season frameworks are developed in
early August, at.which time more
information about the status of Atlantic
brant will be available.

ii. That the regulatory frameworks for
snow geese in the Atlantic Flyway be
stabilized at the current level of 90 days
and 4 snow geese daily until such time
that the status of the population or
biological investigation warrants a
review.

Response. The Service notes the
regulatory frameworks for Atlantic
Flyway snow geese have been
unchanged for many years, but believes
action on the request to stabilize the
frameworks should be deferred until a
harvest management plan for Atlantic
Flyway snow geese is developed and
approved.

b. The Upper Region Regulations
Committee of the Mississippi Flyway
Council endorsed a recommendation at
its March meeting that Indiana be
permitted to eliminate twe mandatory
check-stations in its Posey County
harvest zone for Mississippi Valley
Population Canada geese. The State has
indicated that of the total Posey County
harvest during the past 3 seasons,
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Hovey Lake has averaged 94 percent
and therefore the total kill for the
harvest zone can be extrapolated solely
from the known harvest at the Hovey
Lake check-station.

Response. The Service supports the
request to use only the Hovey Lake
check-station to estimate the Posey
County harvest of Canada geese but will
consider all comments received.

c. The Lower Region Regulations
Committee of the Mississippi Flyway
Council endorsed the following
recommendations at its March meeting:

1. That the 1987-88 snow goose
season regulatory frameworks for
Arkansas, including a January 31
framework closing date, be continued in
1988-89, and the 1988-89 regulatory
frameworks for white-fronted geese in
Arkansas permit the State's season to
run concurrent with its snow goose
season pending evaluation of the status
and production information for mid-
continent white-fronted geese.

Response. The Service defers action
on the recommendations until the late-
season frameworks are developed in
early August, at which time more
information about the status of snow
geese and white-fronted geese will be
available. With respect to the
recommendation regarding whitefronts,
the Service notes that the mid-continent
white-fronted goose population is
shared by the Mississippi and Central
Flyways and that mid-winter and spring
surveys indicate this population may be
declining in part of its range; therefore,
this recommendation should be
discussed by both Flyway Councils.

ii. That the 1987-88 regulatory
frameworks that included Arkansas in
the harvest allocation procedures for
Mississippi Valley Population of Canada
geese and prescribed a January 31
framework closing date be continued in
1988-89.

Response. Service action on this
recommendation is deferred until the
late-season frameworks are developed
in early August, at which time more
information about the status of Canada
geese will be available.

d. An Illinois sportsman has
recommended that the 1988-89
regulatory frameworks for hunting
Canada geese permit a split season
toncurrent with the duck season and
extending through early January.

Response. This recommendation will
be considered by the Service when late-
season frameworks are developed in
early August.

e. A group of landowners and
Sportsmen from the mid-Willamette
Valley of Oregon has requested a
change in the regulatory frameworks for

unting geese in western Oregon that

would allow hunting from December 1
through February 15. This late season is
requested to help reduce late-winter
goose depredations.

Response. The Service defers action
on this request pending receipt of
additional comments. Regulatory
frameworks for hunting geese in Oregon
will be developed in early August.

f. In a Federal Register document
dated July 2, 1987 (at 52 FR 25174) the
Service mentioned criteria were being
developed for special resident Canada
goose seasons but focused only on those
criteria for early Canada goose seasons.
In the intervening period additional
discussions of criteria for the special
seasons have occurred at flyway council
and technical section meetings. Special
experimental early Canada goose
seasons have been established in
Minnesota, Michigan and Illinois. A
Memorandum of Agreement between
the Service and each State was
established for each of these seasons.
These Memoranda of Agreement
contain criteria that the Service intends
to use to evaluate future special early
seasons, These criteria are:

1. A State may hold a Canada goose
season of up to 10 consecutive days
between September 1 and September
10—this is in addition to its regular
season,

2, During the September season the
daily bag and possession limits may be
no more than § and 10 Canada geese,
respectively.

3. The area(s) open to hunting will be
described in State regulations.

4. Provisions for discontinuing,
extending or modifying the season will
be included in the Memorandum of
Agreement.

5. The evaluation required of the State
will be incorporated in the
Memorandum of Agreement and will
include at the least the following:

i. Neck-collar observations and
population surveys beginning a year
prior to the requested season and
continuing during the experiment.

ii. Determine derivation of neck-collar
codes from observations and harvested
geese.

iii. Collect morphological information
from harvested geese to ascertain
probable source population(s) of
harvest.

iv. Analyze band recovery data.

v. Analyze hunter activity and
estimate harvest.

vi. Prepare annual and final reports of
the study.

Efforts are still underway to develop
criteria for special late Canada goose
seasons.

g. The Pacific Flyway Council
recommended a change in the regulatory

frameworks for brant seasons in Alaska.
This recommendation is responded to in
item 25.

15. Tundra swans. a. The Atlantic
Flyway Council has endorsed the hunt
plan for Eastern Population tundra
swans and in accordance with that plan
has recommended that North Carolina,
Virginia and New Jersey be allowed to
participate in special-permit swan hunts.
Permit quotas would be 6,000, 600 and
200, respectively, for North Carolina,
Virginia and New Jersey. In addition,
New Jersey and Virginia have submitted
copies of their proposals for an
experimental swan season. New Jersey
indicated the season would be limited to
Salem, Cumberland and Burlington
Counties, and only 200 permits would be
issued with an anticipated harvest of
less than 60 swans. Virginia proposes a
90-day season concurrent with its snow
goose season; 600 permits would be
issued with an expected harvest of 300
swans.

Response. The Service also is
reviewing recommendations from the
Pacific, Central and Mississippi Flyway
Councils regarding the hunt plan for
Eastern Population tundra swans.
Action on the Atlantic Flyway Council's
recommendation regarding swan
hunting seasons in North Carolina,
Virginia and New Jersey, and on the
proposals from New Jersey and Virginia
is deferred until early August at which
time regulatory frameworks for tundra
swan hunting seasons will be
developed.

b. At its March meeting, the Pacific
Flyway Council endorsed Montana's
proposal to add four counties to the two
counties in the Pacific Flyway area of
the State in which tundra swans are
hunted. Hill, Liberty, Toole and Pondera
Counties are recommended to be added
to Teton and Cascade Counties, but the
number of permits authorized (500)
would not increase.

Response. The Service will consider
this recommendation when the
regulatory frameworks for tundra swan
seasons are developed in early August.

c¢. Twenty-five individuals have
submitted comments urging the Service
not to permit sport hunting of swans.

Response. The Service will consider
these comments when the frameworks
for tundra swan hunting are developed
in early August.

d. The Pacific Flyway Council
endorsed a proposed experimental
tundra swan hunting season on Alaska's
Seward Peninsula. This
recommendation is responded to in item
25.

16. Sandhill cranes. a. The Pacific and
Central Flyway Councils recommended
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that the experimental sandhill crane
hunting season in New Mexico's Middle
Rio Grande Valley be continued in 1988-
89.

Response. The Service notes both
Councils' recommendations. Regulatory
frameworks for 1988-89 sandhill crane
hunting seasons will be developed in
late June,

b. The Central Flyway Council has
recommended that the sandhill crane
hunting season in the Hatch-Deming
area of New Mexico (portions of Sierra,
Luna and Dona Ana Counties) be
granted operational status (up to 350
permits; 3 cranes daily and 9 per season;
not to exceed 20 days between
September 1 and January 31).

In a separate but related action the
Central Flyway Council has
recommended that an exception to the
outside framework dates of September 1
and November 30, as called for in the
Pacific and Central Flyway Management
Plan for Rocky Mountain Population
Sandhill Cranes, be made for Sierra,
Luna and Dona Ana Counties of New
Mexico. The outside frameworks for
these three counties would be
September 1 and January 31. The
exception is requested in order to
accommodate the Hatch-Deming area
sandhill crane hunt in southwest New
Mexico noted above.

The Pacific Flyway Council has
recommended that New Mexico be
permitted to conduct a sandhill crane
hunting season in the Hatch-Deming
area with the following stipulations:

i. Both New Mexico hunts combined
{Middle Rio Grande Valley and Hatch-
Deming) be designed to harvest no more
than 749 Rocky Mountain Population
sandhill cranes.

ii. The harvest rate of greater sandhill
cranes should be assumed to be 35
percent until data prove otherwise.

iii. Data relative to racial composition
of the harvest will be collected.

iv. If needed, the season length will be
adjusted by New Mexico to comply with
the 30-day season framework in the joint
management plan for Rocky Mountain
- Population sandhill cranes.

Response. Service action on this
requested season is deferred until the
proposed frameworks for hunting
sandhill cranes are developed in early
June.

¢. The Pacific Flyway Council
recommends Wyoming's proposal to
eliminate hunting Canada geese in the
Bear River area and to reduce the
number of permits in its Salt River
sandhill crane-Canada goose hunt area
from 60 to 40.

Response. The Service notes the
Pacific Flyway Council's
recommendation.

d. In 1987 the Service approved
frameworks recommendations from the
Central and Pacific Flyway Councils for
operational seasons for hunting sandhill
cranes within the range of the Rocky
Mountain Population in Arizona,
Colorado, Idaho, Montana, New Mexico,
Utah and Wyoming (See August 6, 1987,
52 FR 29194). The Pacific Flyway
Council has give notice that Utah, in
accordance with those frameworks, will
initiate experimental sandhill crane
seasons in Rich and Cache Counties,
September 3-5, and September 10-12,
1988. Fifty permits, allowing the take of
1 sandhill crane per season, will be
issued for each county. The Central
Flyway Council endorses the Utah
season.

Response. The Service notes Utah's
intent to initiate an experimental
sandhill crane season in 1988-89.

e. Montana has alerted the Service
that it is considering requesting a
change in its sandhill crane hunting
season that would allow crane hunting
in the area south of Interstate Highway
90 and west of the Bighorn River.

HResponse. The Service notes
Montana's request is tentative pending
approval by the Central and Pacific
Flyway Councils and the State's Fish
and Game Commission.

17, Coots. a. At its March meeting the
Mississippi Flyway Council's Upper
Region Regulations Committee adopted
a recommendation that the regulatory
frameworks for coot hunting be
concurrent with the regulatory
frameworks for the regular duck season
only. The Committee indicated that
permitting hunters to take coots during
special duck hunting seasons would
only provide hunters increased
opportunity to accidentally or willfully
harvest other species illegally.

Response. The Service notes the
Committee's recommendation.

b. The Central Flyway Council has
recommended the regulatory
frameworks for coot hunting coincide
with all duck hunting seascns, including
September teal seasons and other
special duck seasons, :

Hesponse. A similar recommendation
from the Central Flyway Council was
addressed by the Service in the March 9,
1988, Federal Register (at 53 FR 7710).
The Service reiterates its intent to
continue to limit the taking of coots in
the regular duck seasons only.

21. Woodcock. a. Pennsylvania has
submitted comments recommending that
the Service continue the 1987-88
frameworks for hunting woodcock in the
Eastern Region (Atlantic Flyway States)
in 1988-89. The State also recommends
that the framework closing date for

hunting woodwock throughout the U.S.
be no later than January 31.

Response. The Service will consider
these recommendations when the
proposed frameworks for woodcock
hunting are developed in late June.

22. Band-tailed pigeons. a. The Pacific
Flyway Council has recommended the
following: 5

i. The framework opening date for
hunting Pacific Coast Population band-
tailed pigeons be delayed from
September 7 to September 14 during the
remaining 2 years of the scheduled 3-
year harvest reduction program.

Response. The Service will consider
this recommendation when the early-
season frameworks are developed in
late June.

ii. The regulatory frameworks for
1988-89 hunting seasons for Four-
Corners Population band-tailed pigeons
be the same as those of 1987-88.

Response. The Service notes the
Council's recommendation.

23. Mourning doves.Western
Management Unit (WNU).

a. The Pacific Flyway Council
recommends that all WMU States,
except Arizona and California be
offered only 30-consecutive day hunting
seasons, between September 1 and 30,
1988, and that Arizona and California be
offered only 80-day seasons to be split
between two periods, September 1-15,
1988, and November 1, 1988-January 15,
1989,

Response. The Service recognizes
these recommended changes would
effect a change in the experimental 3-
year season established last year. The
proposed regulations would in effect
create submanagement units in the
WMU. The recommendation will be
further examined when the early-season
frameworks are considered in late June.

24, White-winged and white-tipped
doves. a. The Pacific Flyway Council
recommends that the framework for
white-winged doves in Arizona provide
a season not to exceed 30 days, to be
concurrent with the mourning dove
season; and that frameworks for
whitewings in Nevada and California
provide for'a season concurrent in
length and timing with the mourning
dove season.

Response. The Council's
recommendation will be considered by
the Service in late June when the early-
season frameworks are developed.

b. In the March 9, 1988, Federal
Register (53 FR 7712) the Service gave
notice of Texas' request that the 1988-89
regulatory frameworks permit an
aggregate daily bag limit of 12 white-
winged, mourning and white-tipped
doves to include no more than 2 white-
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tipped doves during the Sepcial 4-day
white-winged dove season in Texas. At
its March meeting, the Central Flyway
Council adopted a recommendation
supporting Texas' requests.

Response. The Service notes that the
early September season in south Texas
was developed as a white-winged dove
season. It is also noted that white-
winged doves in south Texas
experienced a serious population
decline following a freeze of citrus
nesting habitat during the winterof |
1983-84. Populations have not yet fully
recovered and regulations relaxation is
not thought to be warranted at present.
The regular mourning dove season in
south Texas begins on September 20 and
continues for 66 days. Although
concurrent hunting of mourning doves
has been permitted during the special
whitewing season in the past, a large
harvest of mourning doves has resulted
during a peried (early September) when
many individuals of this species are still
nesting in south Texas. The current
limitation of 2 meurning doves in an
aggregate bag of 10 doves has
significantly reduced the mourning dove
harvest during early September in 1984—
87. Previous experience predicts thata
large mourning dove harvest will result
during the special whitewing hunt under
the Texas proposal. The Service
believes that a large mourning dove
harvest in early September is not in the
best interest of the species.

25. Migratory bird hunting seasons in
Alaska a. The Pacific Flyway Council
has forwarded its endorsement of the
following to the Service:

i. Alaska’s request for reinstatement
of a 107-day season length framework
for brant hunting seasons. The
framework was reduced to 50 days in
1987 and the State has indicated the
action did little to reduce harvest while
adding complexity to the regulations.
The Service has also received a formal
request from Alaska for the framework
change. f -

Response. The Service notes that
brant populations have declined in the
Pacific Flyway over the long-term and
special efforts have been made to limit
subsisténce harvest of these birds in
western Alaska. Despite the fact the
shortened season may have done little
to reduce the harvest, the Service
questions whether a 57 day increase in
season length in Alaska would be
understood by Alaskan subsistence
hunters, U.S. sport hunters or wildlife
management officials in Mexico. The

ervice proposes to continue the current
season length of 50 days for brant in
Alaska,

ii. Alaska's proposal for a tundra
Swan season in its Game Management

Unit 22 (Seward Peninsula). The State
would issue 300 permits allowing each
permittee 1 swan per season. The
Service has also received a formal
request from the State for the
experimental season.

Response. This proposal will be
further examined by the Service in late
June when the frameworks for migratery
bird hunting in Alaska are developed.

27. Migratory game birds seasons for
falconers a. In the March 9, 1988,
Federal Register (53 FR 7713) the Service
gave notice of and solicited comments
on a request that the outside framework
dates for special falconry seasons be
expanded. At its March meeting, the
Pacific Flyway Council adopted a
recommendation endorsing the reguest.
In addition, eight individuals (MD-1,
NC-1, IL-1, NM-1, ME-1, OR-1, NV-2)
and one State (WA) submitted
comments expressing support for the
frameworks change. One of the
individuals also supported zoning for
falconry seasons and the use of faltons
during September teal seasons.

Response. The Service continues to
seek additional information or
comments on this request. All comments
will be considered in late June when the
early-season frameworks are developed.

Public Comment Invited

Based on the results of migratory
game bird studies now in progress and
with due consideration for any data or
views submitted by interested parties,
the possible amendments resulting from
this supplemental rulemaking will
specify open seasons, shooting hours,
and bag and possession limits for
designated migratory game birds in the
United States, including Alaska, Hawaii,
Puerto Rico, and the Virgin Islands.

The Director intends that finally
adopted rules be as responsive as
possible to all concerned interests. He
therefore desires to obtain the
comments and suggestions of the public,
other concerned governmental agencies,
and private interests on these proposals
and will take into consideration the
comments received. Such comments,
and any additional information
received, may lead the Director to adopt
final regulations that differ from these
proposals. The addresses where
comments should be sent and where
received comments are available for
public inspection were given earlier in
this document under the caption
ADDRESSES.

Special circumstances are involved in
the establishment of these regulations
which limit the amount of time that the
Service can allow for public comment.
Specifically, two considerations
compress the time in which the

rulemaking process must operate; the
need, on the one hand, to establish final
rules at a point early enough in the
summer to allow affected State agencies
to appropriately adjust their licensing
and regulatory mechanisms, and, on the
other hand, the unavailability before
mid-June of specific, reliable data on
this year's status of some migratory
shore and upland game bird
populations. Therefore, the Service
believes that to allow comment periods
past the dates specified earlier is
contrary to the public interest.

Flyway Council Meetings

Department of the Interior
representatives will be present at the
following meetings of Flyway Councils:

Atlantic Flyway—Toronto, Ontario,
Canada (Sutton Place Hotel) July 28-
29

Mississippi Flyway—Baton Rouge,
Louisiana (Hilton) July 29-30

Central Flyway—Calgary, Alberta,
Canada (Marlboro Inn) July 28-29

Pacific Flyway—Reno, Nevada
(Sundowner Hotel) July 28

Although agendas are not yet
available, these meetings usually
commence at 8:30 or 9 a.m. on the days
indicated.

NEPA Consideration

The “Final Environmental Statement
for the Issuance of Annual Regulations
Permitting the Sport Hunting of
Migratory Birds (FES 75-54)" was filed
with the Council on Environmental
Quality on June 8, 1975, and notice of
availability was published in the
Federal Register on June 13, 1975 (40 FR
25241). In addition, several
environmental assessments have been
prepared on specific matters which
serve to supplement the material in the
Final Environmental Statement. Copies
of these documents are available from
the Service at the address indicated
under the caption ADDRESS. As noted in
the March 9, 1988, Federal Register (at
53 FR 7707), the Service released a draft
supplemental environmental impact
statement (SEIS) on the FES in
September 1987. The Service has
reviewed the comments received on the
draft SEIS and anticipates the final SEIS
will be available by July 1988.

Endangered Species Act Consideration

Section 7 of the Endangered Species
Act provides that "The Secretary shall
review other programs administered by
him and utilize such programs in
furtherance of the purposes of this Act,"
[and shall] “insure that any action
authorized, funded, or carried out. . .is
not likely to jeopardize the continued
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existence of such endangered or
threatened species or result in the
destruction or modification of [critical]
habitat . . .”

Section 7 consultations are presently
underway regarding both the early- and
late-season regulatory proposals. It is
possible that the findings from the
consultation, which will be included in a
biological opinion, may cause
modification of some of the regulatory
measures proposed in this document.
Any modifications that may be desirable
will be reflected in the final frameworks
for Alaska, Puerto Rico, and the Virgin
Islands; those for other early seasons;
and those for late seasons.

Hunting regulations are designed,
among other things, to remove or
alleviate chances of conflict between
seasons for migatory game birds and the
protection and conservation of
endangered and threatened species and
their habitats. )

The Service's biological opinions
resulting from its consultation under

Section 7 are considered public
documents and are available for public
inspection in the Division of Endangered
Species and Habitat Conservation, and
the Office of Migratory Bird
Management, U.S. Fish and Wildlife
Service, Department of the Interior,
Washington, DC 20240.

Regulatory Flexibility Act, Executive
Order 12281, and the Paperwork
Reduction Act z

In the Federal Register dated March 9,
1988, (53 FR 7707), the Service reported
measures it had undertaken to comply
with requirements of the Regulatory
Flexibility Act and the Executive Order.
These included preparing a
Determination of Effects and an updated
Final Regulatory Impact Analysis, and
publication of a summary of the latter,
This information is included in the
present document by reference. As
noted in the above Federal Register
publication, the Service plans to issue
its Memorandum of Law for the

migratory bird hunting regulations at the
same time the first of the annual hunting
rules is finalized. This rule does not
contain any information collecting
requiring approval by OMB under 44
U.S.C. 3504.

Authorship

The primary author of this
supplemental proposed rulemaking is
Morton M. Smith, Office of Migratory
Bird Management, working under the
direction of Rollin D. Sparrowe, Chief.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports,
Transportation, Wildlife.
Dated: May 27, 1888.
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 88-12714 Filed 6-6-88; 8:45 am|
BILLING CODE 4310-55-M




20881

Notices

Federal Register
Vol. 53, No. 109

Tuesday, June 7, 1988
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public. Notices of hearings and
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of documents appearing in this section.

COMMISSION ON CIVIL RIGHTS

Civil Rights of Native Americans;
Hearing

Notice is hereby given pursuant to the
provisions of the United States
Commission on Civil Rights Act of 1983,
Pub. L. 88-183, 97 Stat. 1304, that a
public hearing before a Subcommittee of
the U.S. Commission on Civil Rights will
be held on July 7, 1988, beginning at 8:00
a.m. and continuing on such succeedings
days as may be deemed appropriate at
the discretion of the Chairman, at the
Days Inn, 2320 East Lucky Lane,
Flagstaff, Arizona.

The purpose of the hearing is to
receive evidence about enforcement of
the Indian Civil Rights Act and about
the civil rights of Native Americans.

The Commission is an independent,
bipartisan factfinding agency authorized
to study, collect, and disseminate
information and to appraise the laws
and policies of the Federal Government,
and to study and collect information
concerning legal developments, with
respect to discrimination or denials of
equal protection of the laws under the
Constitution because of race, color,
religion, sex, handicap, or national
origin, or in the administration of justice.

Dated at Washington, DC, June 2, 1988,
Clarence M. Pendleton, Jr.,
Chairman.
[FR Doc. 88-12739 Filed 6-6-88; 8:45 am]
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

Agency Information Collection
Packages Under Review by the Office
of Management and Budget

DOC has submitted to OMB for
clearance five clearance requests for the
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: National Oceanic and
Atmospheric Administration,
Commerce,

Title: Federal Fisheries Permits.

Form Numbers: NOAA—N/A; OMB—
five new numbers to be assigned.

Type of Request: Revision of a
currently approved collection (formerly
cleared under (0648-0097).

Burden: 12,952 respondents; 6,353
reporting hours (total estimate for all
packages).

Needs and Uses: Under the authority
of the Magnuscn Fishery Conservation
and Management Act, the Regional
Fishery Management Councils have
developed plans to conserve afid
manage marine resources. One of the
steps taken to manage regulated
fisheries is to issue permits to users of
the resources. A separate clearance
package has been submitted to OMB for
each Region—Northeast, Southeast,
Northwest, Southwest, and Alaska.
While there are variations between
Regiuns, the regular permit applications
require essentially the same information
on owners and operators of vessels, gear
type used, tonnage, and fish hold
capacity of vessels. Permits serve three
main purposes: (1) To determine fishing
effort, (2) to allow revocation of a permit
as an enforcement tool, and (3) to
acquire data on the economic structure
of the fishing fleet. Some Regions also
have special permit requirements which
are used for fishery management
purposes.

Affected Public: Businesses or other
for-profit institutions; small businesses
or organizations; non-profit institutions.

Frequency: On occasion; annually.

* Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: John Griffen, 395-
7340.

Copies of the information collection
packages for each Region can be
obtained by calling or wirting DOC
Clearance Officer, Edward Michals,
(202) 377-3271, Department of
Commerce, Room 6622, 14th and
Constitution Avenue, NW., Washington,
DC 20230.

Written comments and
recommendations for the proposed
information collection requirements
should be sent to John Griffen, OMB
Desk Officer, Room 3208, New Executive
Office Building, Washington, DC 20503.

Dated: june 2, 1988.
Edward Michals,

Departmental Clearance Officer, Office of
Management and Organization.

[FR Doc. 88-12803 Filed 6-6-88; 8:45 am)
BILLING CODE 3510-CW-M

Bureau of Export Administration

Establishment of the Bureau of Export
Administration; Department
Organization Order 10-16

AGENCY: Bureau of Export
Administration; Commerce.
ACTION: Notice of Department
Organization Order.

sSumMmARY: On October 1, 1987, the
Bureau of Export Administration was
established within the Department of
Commerce. Attached to this notice is a
copy of Department Organization Order
10-16 of March 10, 1988, which sets forth
the scope of authority and the functions
of the Under Secretary for Export
Administration.

Dated: May 19, 1988.
Paul Freedenberg,
Under Secretary for Export Administration,

[Department Organization Order 10-16]
Department Organization Order Series

Date of Issuance: March 10, 1988.

Effective Date: March 10, 1988.

Subject: Under Secretary for Export
Administration.

Section 1. Purpose

This Order prescribes the scope of
authority and the functions of the Under
Secretary for Export Administration.
The organizational structure and the
assignment of functions are prescribed
in Department Organization Order 50-1,
the “Bureau of Export Administration."

Section 2. Administrative Designation

.01 The Under Secretary for Export
Administration, established by Section
15 of the Export Administration Act of
1979, as amended (50 U.S.C. app. 2401~
2420 (1982 and Supp. I 1885)), shall be
head of the Bureau of Export
Administration. The Under Secretary is
appointed by the President by and with
the advice and consent of the Senate.

.02 The positions of Assistant
Secretary, established by Section 15 of
the Export Administration Act of 1979,
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as amended (50 U.S.C. app. 2401-2420
(1982 and Supp. 111 1985)) are designated
the Assistant Secretary for Export
Administration and the Assistant
Secretary for Export Enforcement.

Section 3. Structure and Scope of
Authority

.01 The Under Secretary for Export
Administration shall be assisted in
carrying out his/her responsibilities by:

a. The Deputy Under Secretary for
Export Administration;

b. The Assistant Secretary for Export
Administration; and

c. The Assistant Secretary for Export
Enforcement.

.02 The Assistant Secretary for
Export Administration shall be assisted
in carrying out his/her responsibilities

a. The Deputy Assistant Secretary for
Export Administration;

b. The Director of the Office of Export
Licensing;

¢. The Director of the Office of
Technology and Policy Analysis; and

d. The Director of the Office of
Foreign Availability.

0.3 The Assistant Secretary for
Export Enforcement shall be assisted in
carrying out his/her responsibilities by:

a. The Deputy Assistant Secretary'
for Export Enforcement;

b. The Director of the Office of Export
Enforcement;

c. The Director of the Office of Export
Intelligence; and

d. The Director of the Office of
Antiboycott Compliance.

Section 4. Delegation of Authority

.01 Pursuant to the authority vested
in the Secretary of Commerce, the Under
Secretary for Export Administration is
hereby delegated the following
authorities of the Secretary of
Commerce; provided, however, that the
Secretary reserves authority to provide
policy guidance and direction to the
Under Secretary (and delegates) and, at
the Secretary's initiative or at the
request of the Under Secretary, to
consult with the Under Secretary (and
delegates) to the extent permitted by
law regarding the exercise of the
authorities delegated by this section:

a. The Export Administration Act of
1979, as amended (50 U.S.C. app. 2401-
2420), and the authority under the Act
conferred on the Secretary under
Executive Order 12525 of July 12, 1985,
Executive Order 12214 of May 12, 1980,
and Executive Order 12002 of July 17,
1977, except that:

1, the submiission of reports to the
Congress required by Section 14 of the
Ac{ti shall be reserved to the Secretary;
an

2. the power, authority, and discretion
to make the determination required by
Section 12{c):

(a) may not be delegated below the
Assistant Secretary level;

(b) determinations regarding the
publication or disclosure of confidential
information obtained under the Act
pursuant to a request under the Freedom
of Information Act (5 U.S.C. 552) shall be
reserved to the Under Secretary for
Export Administration; and

(c) any determination under Section
12(c) shall require the prior concurrence
of the Office of the General Counsel.

b. Executive Order 11858 of January
18, 1977, as it pertains to carrying out, on
behalf of the Department of State,
functions under Section 38(e) of the
Arms Export Control Act (22 U.S.C, 2751
et seq.) as agreed to by the Departments
of Commerce and State;

¢. Executive Order 11322 of January 5,
1967, andExecutive Order 11418 of July
29, 1968, regarding the Rhodesian
sanctions with respect to transactions
occurring prior to December 18, 1979
(Executive Order 12183 of December 6,
1979 revoked provisions of Executive
Orders 11322 and 11419 regarding
transactions occurring after December 8,
1979);

d. the Nuclear Non-Proliferation Act
0f 1978 (22 U.S.C. 3201 et seq.) and the
authority under that Act conferred on
the Secretary under Executive Order
12058 of May 11, 1978, pertaining to
nuclear exports and other matters;

e. Sections 103 and 251 of the Energy
Policy and Conservation Act (42 U.S.C.
6201 et seq.) conferred on the Secretary
under Executive Order 11912 of April 13,
1976, regarding:

1. export restrictions of coal,
petroleum products, natural gas, or
petrochemical feedstocks, and supplies
of material or equipment necessary to
maintain for further exploration,
production, refining, or transportation of
energy supplies or for the construction |
or maintenance of energy facilities
within the United States; and

2. rules to authorize the export of
petroleum and petroleum products as
may be necessary for implementation of
the obligations of the United States
under the International Energy Program.

f. The delegation of authority, dated
June 25, 1962, for the United States
Information Agency under Section 5(e)
of Executive Order 11034 of June 25,
1962, as amended by Executive Order
11380 of November 8, 1967, regarding the
promotion of international trade and
collection of contributions under the
Mutual Educational and Cultural
Exchange Act of 1961, as amended (22
U.S.C. 2451 et seq.).

.02 The Under Secretary may
exercise other authorities of the
Secretary as applicable to perform the
functions assigned in this Order.

.03 Except as otherwise provided in
this Order, the Under Secretary may
redelegate his/her authority, subject to
such conditions in the exercise of such
authority as he/she may prescribe.

Section 5. Functions

The Under Secretary for Export
Administration, acting as such and as
head of the Bureau of Export
Administration, shall be the principal
officer of the Department for carrying
out the policies and programs necessary
to administer the Export Administration
Act and other laws regarding the control
of U.S. exports.

S. William Verity,

Secretary of Commerce,

|[FR Doc. 83-12769 Filed 6-6-88; 8:45 am]
BILLING CODE 3510-DT-M

International Trade Administration
[A-588-703]

Antidumping Duty Order and
Amendment to Final Determination of
Sales at Less Than Fair Value; Certain
Internal-Combustion, Industrial Forklift
Trucks From Japan

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: In separate investigations
concerning certain internal-combustion,
industrial forklift trucks (forklifts) from
Japan, the U.S. Department of
Commerce (the Department) and the
U.S. International Trade Commission
(the ITC) determined that forklifts are
being sold at less than fair value and
that imports of forklifts from Japan are
materially injuring a U.S. industry. On
April 7, 1988, the Department
determined that critical circumstances
exist with respect to imports of forklifts
from Nissan Motor Co., Ltd. (Nissan)
and Toyo Umpanki Co. (TCM).
However, on May 31, 1988, the ITC
notified the Department that critical
circumstances do not exist with respect
to imports of forklifts from Nissan and
TCM. Therefore, based on these
findings, all unliquidated entries of
forklifts from Japan entered or
withdrawn from warehouse, for
consumption, on or after November 24,
1987, the date on which the Department
published its preliminary determination
notice in the Federal Register, will be
liable for the possible assessment of
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antidumping duties. As a result of the
ITC's negative critical circumstances
determination, U.S. Customs will refund
all cash deposits and release all bonds
collected on forklifts entered or
withdrawn from warehouse, for
consumptien, on or after August 26, 1988
and hefore November 24, 1987. Further,
a cash deposit of estimated antidumping
duties must be made on all entries of
forklifts from Japan entered or
withdrawn from warehouse, for
consumption, on or after the date of
publication of this antidumping duty
order in the Federal Register.

EFFECTIVE DATE: June 7, 1988,

FOR FURTHER INFORMATION CONTACT:
Gary Taverman, Office of
Investigations, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Ave, NW,, Washington, DC 20230;
telephone: (202) 377-0161.
SUPPLEMENTARY INFORMATION: The
products covered by this investigation
are cerfain internal-combustion,
industrial forklift trucks, with lifting
capacity of 2,000 to 15,000 1bs,, currently
provided for under Tariff Schedules of
the United States Annotated (TSUSA)
items 682,4025, 692.4030, and 692.4070,
and currently classifiable under
Harmonized System (HS) item numbers
8427,20.00-0, 8427.90.00-0, and
8431.20.00-0. The products covered by
this investigation are further described
as follows: Assembled, not assembled,
and less than complete, finished and not
finished, operator-riding forklift trucks
powered by gasoline, propane, or diesel
fuel internal-combustion engines of off-
the-highway types used in factories,
warehouges, or transportation terminals
for short-distance transport, towing, or
handling of articles. Less than complete
forklift trucks are defined as imports
which include a frame by itself or a
frame assembled with one or more
component parts. Component parts of
the subject forklift trucks which are not
assembled with a frame are not covered
by this order.

Products not covered by this
investigation are genuinely used
forklifts. For the purposes of this.
antidumping duty order and amendment
to the final determination, we consider
any forklift to be used if, at the time of
entry into the United States, the
importer can demonstrate to the
satisfaction of the U.S. Customs Service
that the forklift was manufactured in a
calendar year at least three years prior
to the year of entry into the United
States. The importer must show
documentation from industrial
publications that reconcile the serial
number and year of manufacture of the

forklift. If the calendar year of
mamifacture is at least three years prior
to its year of entry into the United
States, it will not be subject to the
suspension of liquidation or any
assessment of antidumping duties.

For example, if a forklift is entered or
withdrawn from warehouse, for
consumption in June 1988 and if the
importer demonstrates through
industrial publications that the forklift
was manufactured in or before calendar
year 1985, that forklift will not be
covered by this order.

In accordance with section 735(a) of
the Tariff Act of 1930, as amended (19
11.8.C. 1673d(a)) (the Act), on April 7,
1968, the Department made its final
determination that forklifts from Japan
are being sold at less than fair value (53
FR 12552, April 15, 1988) and that critical
circumstances exist with respect to
Nissan and TCM. On May 31, 1988, in
accordance with section 735(d) of the_
Act, the ITC notified the Department
that such imports are materially injuring
a U.S. industry and that critical
circumstances do not exist with respect
to Nissan and TCM.

Subsequent to the publication of the
Department's final determination,
Komatsu Forklift Co., Ltd. (Komatsu)
made allegations that certain clerical
errors had been made in the
concordance. The Department
conducted a review based on these
comments and amended its final
determination to correct these errors.
These corrections changed Komatsu's
weighted-average dumping margin from
47.73% to 47.50% and the “all others"
rate from 39.50% to 39.45%.

Therefore, in accordance with
sections 736 and 751 of the Act (19
U.S.C. 1673e and 1675), the Department
directs U.S. Customs officers to assess,
upon further advice by the administering
authority pursuant to section 736(a)(1) of
the Act (18 U.S.C. 1673¢{a)(1)),
antidumping duties equal to the amount
by which the foreign market value of the
merchandise exceeds the United States
price for all entries of forklifts from
Japan, with the exception of genuinely
used forklifts as described above. These
antidumping duties will be assessed on
all unliquidated entries of forklifts from
Japan entered or withdrawn from
warehouse, for consumption, on or after
November 24, 1987, the date on which
the Department published its
preliminary determination notice in the
Federal Register (52 FR 45003).

On and after the date of publication of
this notice, U.S. Customs officers must
require, at the same time as importers
would normally deposit estimated duties
on forklifts from Japan, a cash deposit

equal to the estimated weighted-average
dumping duty margins noted below:

Weighted-

0!'8!@0

margin

{percent]
Manufacturers/Producers/Exporters
Toyota MOOr COrp .aissrsmsismmismemns 17.29
Nissan Motor Co., Ltd ... 51.33
Komatsu Forklift Co,, Ltd.... 47.50
Sumitomo-Yale Co,, Lid.. 51.33
Toyo Umparki Co., Ltd .. 51.33
Sanki Industrial Co., Ltd. 13.85
Kasagi Forklift. Inc ....ocomiiciimiivinisnians 56.81
All Others 39.45

This determination constitutes an
amendment to the final determination
and an antidumping duty order with
respect to forklifts from Japan, pursuant
to sections 785(d) and 736(a) of the Act
(19 U.S.C. 1673d(d) and 1673e(a)) and
§ 353.48 of the Commerce Regulations
(19 CFR 353.48). We have deleted from
the Commerce Regulations, Annex | of
19 CFR Part 353, which listed
antidumping dufy findings and orders
currently in effect. Instead, interested
parties may contact the Central Records
Unit, Room B-099, Import
Administration, for copies of the
updated list of orders currently in effect.

This notice is published in accordance
with sections 735{d) and 736(a) of the
Act (19 U.S.C; 1673d(d) and 1673¢) and
19 CFR 353.48.

Joseph A, Spetrini,

Acting Assistant Secretary for Import
Administration.

june 3, 1988.

[FR Doc. 88-12918 Filed 6-6-88; 8:45 am]
BILLING CODE 3510-DS-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

increasing Guaranteed Access Levels
for Certain Cottion and Man-Made
Fiber Textile Products Produced or
Manufactured in Jamaica

.]une 2,1988.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs increasing
guaranteed access levels.

EFFECTIVE DATE: June 9, 1988.

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
1J.S.C, 1854); President’s February 20, 19686
announcement of a Special Access Program.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
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Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 377-4212.

SUPPLEMENTARY INFORMATION: During
recent consultations between the
Governments of the United States and
Jamaica, agreement was reached to
increase the guaranteed access levels
for certain properly certified cotton and
man-made fiber textile products which
are assembled in Jamaica from fabric
formed and cut in the United States and
exported during 1988.

A description of the textile categories
in terms of T.S.U.S.A. numbers is
available in the CORRELATION: Textile
and Apparel Categories with Tariff
Schedules of the United States
Annotated (see Federal Register notice
52 FR 47745, dated December 11, 1987),
Also see 51 FR 21208, published on June
11, 1988; 52 FR 26057, published on July
10, 1987; and 52 FR 49185, published on
December 30, 1987.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all of
the provisions of the bilateral
agreement, but are designed to assist
only in the implementation of certain of
its provisions.

Ferenc Molnar,

Acting Chairmam, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

June 2, 1988.

Commissioner of Customs,
Department of the Treasury,
Washington, D.C. 20229.

Dear Mr. Commissioner: This directive
amends, but dees not cancel, the directive of
December 24, 1987, concerning, among other
things, guaranteed access levels for certain
cotton and man-made fiber textile products,
assembled in Jamaica from fabric formed and
cut in the United States and exported from
Jamaica during the twelve-month period
which began on January 1, 1988 and extends
through December 31, 1968.

Effective on June 9, 1988, the directive of
December 24, 1987 is amended to increase the
guaranteed access levels for cotton and man-
made fiber textile products in the following
categories, under the terms of the current
bilateral agreement between the
Governments of the United States and
Jamaica:

Guaranteed
Category access level
(dozen)

338/339/638/639...0.00criieereemrmreserrensens 1,500,000
340/640 300,000
341/841 . 375,000
347/34B/64T/648........ovceererereessrssesonns 2,000,000
252/652... 1,550,000
632 3,000,000

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
Ferenc Molnar,
Actling Chairman, Committee for the
Implementation of Textile Agreements.
[FR Doc. 88-12801 Filed 6-6-88; 8:45 am]
BILLING CODE 3510-DR -M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board Task Force on
Strategic Arms Reduction Treaty
(START) Verification Procedures;
Meeting

ACTION: Cancellation of meeting.

SUMMARY: The meeting notice for the
Defense Science Board Task Force on
Strategic Arms Reduction Treaty
(START) Verification Procedures
scheduled for May 10-11, 1988 as
published in the Federal Register (Vol.
53, No. 88, Page 16315, Friday, May 6,
1988, FR Doc. 88-10105) has been
cancelled.

Linda M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

June 1, 1988. ol

[FR Doc, 8812815 Filed 6-6-88; 8:45 am]
BILLING CODE 3810-01-M

Defense Science Board Task Force on
Uce of Commercial Components in
Military Equipment, Revisit; Meeting

ACTION: Cancellation of meeting,

SUMMARY: The meeting notice for the
Defense Science Board Task Force on
Use of Commercial Components in
Military Equipment—Revisit scheduled
for June 17, 1988 as published in the
Federal Register (Vol. 53, No. 14, Page
1815, Friday, January 22, 1988, FR Doc.
88-1315) has been cancelled.
Linda M. Bynum,
Alternate OSD Federal Register Licison
Officer, Department of Defense.

June 1, 1988.
[FR Doc. 88-12816 Filed 6-6-88; 8:45 am|
BILLING CODE 3810-01-M

Defense Science Board Task Force on
Defense Industrial Cooperation With
Pacific Rim Nations; Meeting

ACTION: Notice of Advisory Committee
Meetings.

summARY: The Defense Science Board
Task Force on Defense Industrial
Cooperation With Pacific Rim Nations
will meet in closed session on June 23—
24, 1988 at the Institute for Defense
Analyses, Alexandria, Virginia.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition on scientific and
technical matters as they affect the
perceived needs of the Department of
Defense. At this meeting the Task Force
will examine the potential for achieving
U.S. security objectives in the Pacific
Rim area through defense industrial
cooperation with the nations of that
area.

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Pub. L. 82483, as amended (5 U.S.C.
App. I (1982)), it has been determined
that this DSB Task Force meeting
concerns matters listed in 5 U.S.C.
552b(c)(1) (1982), and that accordingly
this meeting will be cloged to the public.
Linda M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

June 1, 1988.

[FR Doc. 88-12817 Filed 6-8-88; 8:45 am]
BILLING CODE 3810-01-M

DEPARTMENT OF EDUCATION

Propesed Information Collection
Requests
AGENCY: Department of Education.

ACTION: Notice of Proposed Information
Collection Requests.

sumMMARY: The Director, Information
Technology Services, invites comments
on the proposed information collection
requests as required by the Paperwork
Reduction Act of 1980.

DATES: Interested persons are invited to
submit comments on or before July 7,
1988.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Jim Houser, Desk Officer,
Department of Education, Cfficer of
Management and Budget, 726 Jackson
Place, NW., Room 3208, New Executive
Office Building, Washington, DC 20503.
Requests for copies of the proposed
information collection requests should
be addressed to Margaret B. Webster,
Department of Education, 400 Maryland
Avenue, SW., Room 5624, Regional
Office Building 3, Washington, DC
20202.
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FOR FURTHER INFORMATION CONTACT:
Margaret B. Webster (202) 732-3915.

SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U,S.C. Chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, viclate State or
Federal law, or substantially interféere
with any agency's ability to perform its
statutory obligations.

The Director, Information Technology
Services, publishes this notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing or
reinstatement; (2) Title; (3) Frequency of
collection; (4) The affected public; (5)
Reporting burden; and/or (6)
Recordkeeping burden; and (7) Abstract.
OMB invites public comment at the
address specified above. Copies of the
requests are available from Margaret
Webster at the address specified above.

Dated: June 2, 1988.

Carlos U. Rice,
Director for Information Technology Services.

Office of Postsecondary Education

Type of Review: Extension
Title: Lender's Request for Interest and
Special Allowance for Loans Made
from Tax-Exempt Funds
Frequency: Quarterly
Affected Public: Businesses or other for-
profit
Reporting Burden:
Responses: 300
Burden Hours: 352
Recordkeeping:
Recordkeepers: 75
Burden Hours: 113
Abstract: This form will be used by
lenders participating in the
Guaranteed Student Loan (GSL) and
PLUS programs. The Department
will use the information to pay
interest and special allowance
payments to tax-exempt lenders.

Office of Postsecondary Education

Type of Review: Extension

Title: Lender's Request for Interest and
Special Allowance

Frequency: Quarterly

Affected Public: Business or other for-
profit

Reporting Burden:
Responses: 48,000
Burden Hours: 79,200
Recordkeeping:
Recordkeepers: 12,000
Burden Hours: 18,000
Abstract: This form will be used by
lenders participating in the
Guaranteed Student Loan (GSL) and
PLUS programs, The Department
will use the information to pay
interest and special allowance
payments to lenders.

Office of Postsecondary Education

Type of Review: Reinstatement
Title: Tape Dump Procedures for the
Guaranteed Student Loan (GSL) and
PLUS/SLS Programs
Frequency: Annuaily
Affected Public: State or local
governments; non-profit institutions
Reporting Burden:
Responses: 108
Burden Hours: 4,752
Recordkeeping:
Recordkeepers: 0
Burden Hours: 0
Abstract: State and private, nonprofit
guarantee agencies provide specific
data on the GSL and PLUS/SLS
Programs, via magnetic tape, to the
Department. The Department uses
the data to describe the
characteristics of borrowers; to
assess the impact of various
legislative, regulatory and
budgetary proposals; and to monitor
borrower fraud and abuse.

Office of Postsecondary Education

Type of Review: Reinstatement
Title: New and Continuation
Application for Grants under the
Upward Bound Program
Freguency: Annually
Affected Public: State or local
governments; non-profit institutions;
small businesses or organizations
Reporting Burden:
Responses: 700
Burden Hours: 23,800
Recordkeeping:
Recordkeepers: 0
Burden Hours: 0
Abstract: This form will be used by
institutions of higher education,
public and private agencies or
organizations, and in exceptional
cases, secondary schools, to apply
for funding under the Upward
Bound Program. The Department
will use the information to make
grant awards.

{FR Doc. 88-12814 Filed 6-6-88; 8:45 am)
BILLING CODE 4000-01-M

Notice Inviting Applications for New
State Grant Awards for Fiscal Year
1988

Title of Program: Training Personnel
for the Education of the Handicapped.

CFDA No: 84.029H4.

Purpose: To increase the quantity and
improve the quality of personnel to
educate children and youth with
handicaps. Applications for State grants
may be submitted by State educational
agencies (SEAs).

Subsequent to the initial publication of
application announcements for fiscal
year (FY) 1988, the Conference report
accompanying the FY 1988
appropriations bill expressed an
expectation that 10 percent of the funds
available for awards under Part D of the
Education of the Handicapped Act
(EHA-D) would be awarded under
section 632. The Secretary has decided
to supplement the FY 1988 awards under
section 632 of the EHA-D by inviting
SEAs to submit applications—including
SEAs that have received new or
continuation grants under the State
Grant Program (84.029H) for FY 1986—
for additional funds. Each SEA that
submits an application will receive a
grant.

Deadline for Transmittal of
Applications: July 20, 1988.

Applications Available: June 10, 1988.

Estimated Range of Awards: $10,000
to $40,000.

Estimated Average Size of Awards:
$25,000.

Estimated Number of Awards: 24.

Project Period: 12 months.

Applicable Regulations: (a) The
Training Personnel for the Education of
the Handicapped Program, 34 CFR Part
319, 52 FR 25830 et seq.; and (b) the
Education Department General
Administration Regulations, 34 CFR
Parts 75, 77, 78, and 80.

For Applications or Information
Contact: Norman D. Howe, U.S.
Department of Education, Office of
Special Education Programs, Division of
Personnel Preparation, 400 Maryland
Avenue, S.W. (Switzer Building, Room
3094—M/S 2313), Washington, DC
20202, Telephone; (202) 7321070,

Program Authority: 20 U.S.C. 1432.

Dated: June 2, 1988.
(Catalog of Federal Domestic Assistance No.
84.029: Training Personnel for the Education
of the Handicapped)
Madeleine Will,
Assistant Secretary, Office of Special
Education and Rehabilitative Services.
[FR Doc. 88-12813 Filed 6-8-88; 8:45 am|
BILLING CODE 4000-01-M
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[CFDA NO.: 84.073E) 132, for the sale of 5 milligrams of after the date of publication of this

National Diffusion Network Program;
Application for New Dissemination
Process Awards for Fiscal Year 1988

ACTION: Extension of deadline date for
transmittal of applications.

The Secretary extends the deadline
date for transmittal of applications from
June 1, 1988 to August 1, 1988,

On January 28, 1988 the Secretary
published in the Federal Register (53 FR
2532) a notice inviting applicatians for
new Dissemination Process awards.
Detailed information is included in that
notice. On March 31, 1988 the Secretary
published in the Federal Register {53 FR
10418) a notice extending the closing
date for transmittal of applications to
June 1, 1988,

The purpose of this notice is to further
extend the closing date for transmittal
or applications so that potential
applicants may have additional time to
complete their applications.

For Applications or Information
Contact: Mrs. Linda Jones, U.S,
Department of Education, 555 New
Jersey Avenue NW, Room 510,
Washington, DC 20208, Telephone: (202)
357-6153.

Program Authority: 20 U.8.C. 3851.
Dated: June 2, 1988.
Chester E. Finn, Jr.,

Assistant Secretary and Counselor to the
Secretary.

[FR Doc. 88-12812 Filed 6-6-88; 8:45 am)
BILLING CODE 4000-01-M

—— -

DEPARTMENT OF ENERGY

Assistant Secretary for International
Affairs and Energy Emergencies

Proposed Subsequent Arrangement;
Australia

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.5.C. 2160) notice is hereby given of a
proposed “subsequent arrangement”
under the Agreement for Cooperation
between the Government of the United
States of America and the Government
of Australia concerning Peaceful Uses of
Nuclear Energy.

The subsequent arrangement to be
carried out under the above-mentioned
agreement involves approval of the
following sale: Contract Number S-AU-

plutonium-239 to the Australian
Radiation Laboratory, Yallambie,
Victoria, Australia, for use in emission
rate studies.

In accordance with section 131 of the

Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner then fifteen days
after the date of publication of this
notice.

For the Department of Energy,

Dated: June 2, 1988.

George |, Bradley, Jr.,
Principal Deputy Assistant Secretary for

International Affoirs end Energy
Emergencies.

{FR Doc. 88127989 Filed 6-6-85; 8:45 am]
BILLING CODE 6450-01-M

notice._

For the Department of Energy.

Dated: June 2, 1988.
George . Bradley, Jr.,
Principal Deputy Assistant Secretary for
International Affairs and Energy
Emergeneies.

{FR Doc. 88-12800 Filed 6-6-88; 8:45 am]
BILLING CODE 6450-01-M

Economic Regulatory Administration

[Docket No. ERA C&E 88-12; Certification
Notice—17]

Filing of Certification of Compliance;
Coal Capability of New Eleciric 3
Powerpiants; Panda Energy Corp.

AGENCY: Economic Regulatory
Administration, DOE.

AcTION: Notice of filing.

Proposed Subsequent Arrangement;
Japan

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed “subsequent arrangement”
under the Additional Agreement for
Cooperation between the Government of
the United States of America and the
European Atomic Energy Community
(EURATOM) concerning Peaceful Uses
of Atomic Energy, as amended, and the
Agreement for Cooperation between the
Government of the United States of
America and the Government of Japan
concerning Civil Uses of Atomic Energy,
as amended.

The subsequent arrangement to be
carried out under the above-mentioned
agreements involves approval of the
following retransfer: RTD/JA(EU}-42,
for the transfer of fuel elements
containing 4.992 kilograms of uranium,
enriched to 93.17 percent in the isotope
uranium-235, from France to Japan for
use as fuel in the KYOTO University
reactor.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sconer than fifteen days

summARY: Title II of the Powerplant and
Industrial Fuel Use Act of 1978, as
amended (“FUA" or “the Act”) (42
U.S.C. 8301 et seq.) provides that no new
electric powerplant may be constructed
or operated as a base load powerplant
without the capability to use coal or
another alternate fuel as a primary
energy source (section 201{a)). In order
to meet the requirement of coal
capability, the owner or operator of any
new electric powerplant to be operated
as a base load powerplant proposing to
use natural gas or petroleum as its
primary energy source may certify,
pursuant to section 201(d), to the
Secretary of Energy prior to
construction, or prior to operation as a
base load powerplant, that such
powerplant has capability to use coal or
another alternate fuel, Such certification
establishes compliance with section
201(a) as of the date it is filed with the
Secretary. The Secretary is required to
publish in the Federal Register a notice
reciting that the certification has been
filed. One owner and operator of a
proposed new electric base load
powerplant has filed a self certification
in accordance with section 201(d).
Further information is provided in the
SUPPLEMENTARY INFORMATION section
below.

SUPPLEMENTARY INFORMATION: The
following company filed a self
certification:

Name " ecog«?ed Typs facifity ‘é:g:w Location
Panda Energy Corp., Dallas, TX 5-17-88 | Cogeneration Combined Cycle 11.4 | Dailas, TX
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Amendments to FUA on May 22, 1987
{Pub. L. 100-42) altered the general
prohibitions to include only new electric
baseload powerplants and to provide for
the self certification procedure,

Issued in Washington, DC on May 25, 1988,
Constance L Buckley,

Acting Director, Office of Fuels Programs,
Economic Regulatory Administration.

[FR Doc. 88-12757 Filed 6-8-88; 8:45 am|
BILLING CODE 8450-01-M

Federal Energy Regulatory
Commission

[Docket Nos. ES88-38-000, et al.]

PacifiCorp deing business as Pacific
Power & Light Co. et al.; Electric Rate,
Small Power Production, and
Interlocking Directorate Filings

Take notice that the following filings
have been made with the Commission:

1. Pacific Power & Light Co.

[Docket No. ES88-38-000]
May 31, 1988.

Take notice that on May 19, 1988,
PacifiCorp dba Pacific Power & Light
Company (Pacific) filed its application
with the Federal Energy Regulatory
Commission, pursuant to Section 204 of
the Federal Power Act, secking an order
authorizing it to (1) guaranty up to
$15,000,000 principal amount of dabt,
together with interest thereon, on behalf
of its PacifiCerp K Plus Employee
Savings and Stock Ownership Plan and
Trust and (2) enter into such agreements
or arrangements with financial
institutions necessary to effect the
quaranty.

Comment date: June 14, 1988, in
accordance with Standard Parvagraph B
at the end of this notice.

2. Vermont Electric Power Company,
Inc.

[Decket No. ER88-411-000]
June 1, 1988.

Take notice that on May 24, 1988,
Vermont Electric Power Company, Inc.
(VELCO]J tendered for filing
substantially identical Agreements for
Transmission Services by which VELCO
agrees to previde transmission services
(a) for the transmission of 50 megawatts
of power and associated energy to be
taken by VELCO at the New York/
Vermont border near Whitehall, New
York, and to be delivered to Public
Service Company of New Hampshire at
the Vermont/ New Hampshire border
near Ascutney, Vermont, and (b) for the
transmission of 75 megawatts of power
and associated energy to be taken by
VELCO at the New York/Vermont

border near Hoosick, New York, and to
be delivered for Boston Edison
Company to New England Electric
System at the Vermont/Massachusetts
border near North Adams,
Massachusetts, each for a period of six
months commencing on May 1, 1988, and

eath at a rate of $1.50 per kilowatt

month.

VELCO propoeses that the Agreements
for Transmission Services become
effective on May 1, 1988. VELCO
requests waiver of the Commission’s
regulations to allow the Agreements to
become effective as of that date. If
waiver is granted, VELCO states that
there will be no adverse effect upon
customers under VELCQO's other rate
schedules.

VELCO states that it has served the
filing upon the Vermont Public Service
Board, the Vermont Department of Publc
Service, Boston Edison Company, Public
Service Company of New Hampshire,
Niagara Mohawk Power Corporation,
Northeast Utilities Service Corporation,
and New England Electric System.

Comment date: June 15, 1888, in
accordance with Standard Paragraph E
at the end of this notice.

3. Chio Power Co. and Kentucky Power
Co.

|Docket No. ER88-408-000]
June 1, 1988.

Take notice that on May 23, 1988,
American Electric Power Service
Corporation (AEP) on behalf of its
affiliates, Ohio Power Company and
Kentucky Power Company, tendered for
filing the following:

1. The Facilities Agreement among
Kentucky Power Company, Ohio Power
Company, and City of Vanceburg, dated
September 1, 1980.

2. The Agreement among City of
Hamilton, Chio, American Municipal
Power-Ohio, Inc. and Ohio Power
Company, dated September 1, 1960.

3. The Agreement between City of
Vancebury and Kentucky Power
Company, dated September 1, 1980.

4. Agreement among City of Hamilton,
American Municipal Power-Ohio,
Kentucky Power Campany, and Ohio
Power Company, dated May 1, 1988,

5. Agreement between Kentucky
Power and City of Vanceburg, Kentucky,
dated May 1, 1988.

Items 1, 2, and 3 above are being
terminated and Items 4 and 5 are
effectively replacing them. These
changes in contractual arrangements are
necessitated by the City of Hamilton's
acquisition from the City of Vanceburg
of the Greenup hydroelectric facility.

Ceopies of the filing were served upon
American Municipal Power-Ohio, City

of Hamilton, City of Vanceburg, Public
Utilities Commission of Ohio, and
Kentucky Public Service Commission.

Comment date: June 15, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

4. Northern States Power Co.

[Docket No, ER88-410-000]
June 1, 1988,

Take notice that on May 23, 1988,
Northern States Power Company
(Minnesota) tendered for filing the
Municipal Transmission Service
Agreement Between Northern States
Power Company {NSP) and the City of
Truman.

The Municipal Transmission Service
Agreement is an initial rate schedule
filing. The Municipal Transmission
Service Agreement essentially provides
that NSP will wheel power and energy
delivered to it by the Western Area
Power Administration to the Interstate
Power Company for ultimate delivery to
Truman. The power in question has
been sold by the Missouri Basin
Municipal Power Agency to Truman.
The rate and charges provided for this
service are on file with the Commission
for similar agreements with other cities.

NSP requests the Municipal
Transmission Service Agreement
become effective on May 1, 1988 and
therefore, requests waiver of the
Commission's notice requirements.

Comment date: June 15, 1988, in
accordance with Standard Paragraph E
at the end of this document.

5. Indiana Michigan Power Co.

{Docket No. ER88-400-000]
June 1, 1988.

Take notice that on May 23, 1988,
American Electic Power Service
Corporation [AEP) tendered for filing on
behalf of its affiliate Indiana Michigan
Power Company (I&M), which is an AEP

‘affiliated operating subsidiary,

Maodification No. 14 dated May 1, 1988 to
the Agreement dated January 1, 1977
between I&M and the Indiana Municipal
Power Agency (IMPA), assignee of the
City of Richmond, Indiana. The
Commission has previously designated
the 1977 Agreement as 1&M's Rate
Schedule FERC No. 70.

This Modification updates the
Emergency Service and Interchange
Power Service Schedules to make them
similar to those 1&M currently has on
file with the Commission.

Copies of this filing were served upon
IMPA, RP&L, the Public Service
Commission of Indiana and the
Michigan Public Service Commission.
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Comment date: June 15, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

6. Union Electric Co.

[Docket No. ER84-560-004)
June 1, 1988.

Take notice that on May 20, 1988,
Union Electric Company tendered for
filing an amendment to its filing of
january 14, 1988. That original filing
included tariff sheets in compliance with
the Commission's Opinion No. 278-A in
Docket Nos. ER84-560-002 and 003
issued December 21, 1987, and the
Opinion and Order Establishing Just and
Reasonable Rates (Opinion 279) issued
July 20; 1987, in docket No, ER84-560-
000, as well as various schedules and
workpapers as directed by the
Commission's Orders. This Amendment
is filing pursuant to the instructions of
the Division of Electric Power
Application Review by letter dated
April 25, 1988.

Copies of the filing were served upon
the public's utility's jurisdictional
customers, intervenors and the Missouri
Public Service Commission.

Comment Datle: June 15, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

7. Upper Peninsula Power Co.

[Docket No. ER88-402-00)
June 1, 1988,

Take notice that on May 19, 1988,
Upper Peninsula Power Company
tendered for filing, pursuant to Part 35 of
the regulation under the Federal Power
Act, an Interconnection Agreement
between Upper Peninsula Power
Company and the City of Escanaba
dated December 12, 1988,

Comment date: june 15, 1988, in
accordance with Standard Paragraph E
at the end of this document.

8. Public Sarvice Electyic and Gas Co.

[Docket No. ER86-412-600]
June 1, 1988.

Teke notice that on May 24, 1988,
Public Service Electric and Gas
Company (PSE&C) tendered for filing to
Part 131,53 of the Commission's
Regulations a Notice of Cancellation of
Sale of Power Agreement for a sale of
system power from PSE&G to
Connecticut Light and Power Company
for the period January 1, 1988 through
January 31, 1988.

PSE&G requests that the cancellation
be made effective as of February 1, 1988,
Consequently, PSE&G requests waiver
of the notice requirements to the extent
necessary to accomplish the foregoing.

Comment date: June 15, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

9. Central Power & Light Co.

[Docket No. E1L76-8-002]
June 1, 1988.

Take notice that on May 20, 1988,
Texas Utilities Electric Company
tendered for filing in the above-
referenced proceeding a compliance
Tariff for Transmission Service To, From
and Over Certain HVDC
Interconnections, pursuant to the
Commission's Order Approving
Settlement igsued July 23, 1987 in the
above-referenced docket. The
compliance tariff replaces references to
the South HVDC Interconnection with
references to an East HVDC
Interconnection, as ordered by the
Commission in its Order Approving
Settlement, The compliance filing also
includes a provision concerning
reservation of capacity by qualified
utilities. The compliance filing reflects
no change in the rates presently on file.

Comment date: June 15, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

16. Freeport Geothermal Resources
Company, a Delaware Corporation

[Docket No. QF87-586-002]
June 2, 1988.

On May 13, 1988, Freeport Geothermal
Resources Company, a Delaware
Corporation (Applicant), of 1160 N.
Dutton, Suite 200, Santa Rosa, California
95401-4608, submitted for filing an
application for certification of a facility
as a qualifying small power production
facility pursuant to § 292.207 of the
Commission's regulations. No
determination has been made that the
submittal constitutes a complete filing.

The application for recertification
requests that approximately 1.3 miles of
230 kV transmission line, to be
constructed by Applicant, be determined
to be part of the qualifying small power
production facility. The proposed
transmission line will interconnect the
facility with the transmission system of
Pacific Gas and Electric Company
(PG&E). The transmission line will be
utilized to transmit the qualifying

facility's electric power output to PG&E,

and to transmit standby, maintenance
and back up power from PG&E to the
facility. The facility was previously
certified as a gualifying small power
production facility on February 23, 1988,
Freeport Geothermal Resources
Company, a Delaware Corporation,
Docket No. QF87-586-001, 42 FERC
162,145. All other facility's
characteristics remain unchanged.

Comment date: Thirty days from
publication in the Federal Reglster, in
accordance with Standard Paragraph E
at the end of this notice.

11. Freeport-McMoRan Resource
Partners Limited Pertnership, a
Delaware limited parinership

[Docket No. QF87-587-002]
June 2, 1988,

On May 13, 1988, Freeport-McMoRan
Resource Partners Limited Partnership, a
Delaware limited partnership
(Applicant), of 1160 N. Dutton, Suite 200,
Santa Rosa, California 954014606,
submitted for filing an application for
certification of a facility as a qualifying
small power production facility pursuant
to § 202.207 of the Commission's
regulations, No determination has been
made that the submittal constitutes a
complete filing,

The application for recertification
requests that approximately 1.8 miles of
230 kV transmission line, to be
constructed by Applicant, be determined
to be part of the qualifying small power
preduction facility. The proposed
transmission line will interconnect the
facility with the transmission system of
Pacific Gas and Electric Company
(PG&E). The transmission line will be
utilized to transmit the gualifying
facility's electric power output to PG&E,
and to transmit standby, maintenance
and back up power from PG&E to the
facility. The facility was previously
certified as a qualifying small power
production facility on February 24, 1988,
Freeport-McMoRan Resource Pariners
Limited Partnership, a Delaware limited
partnership, Docket No. QF87-587-001,
42 FERC {62,147. All other facility's
cheracteristics remain unchanged,

Comment date: Thirty days from
publication in the Federal Register, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE,, Washington,
DC 20428, in accordance with Rules 211
and 214 of the Comimigsion's Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date, Protesis will be
considered by the Commission in
determining the appropriate action to be
taken, but will not garve to make
protestants parties to the proceeding,
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
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Commission and are available for public
inspection.

Lois D. Cashell,

Acting Secretary.

|FR Dogc. 88-12807 Filed 6-6-88; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. CP88-388-000, et al.]

PennEast Gas Services Co,, et al;
Natural gas certificate filings

June 1, 1988,

Take notice that the following filings
have been made with the Commission:

1. PennEast Gas Services Company

[Docket No. CP88-388-000]

Take notice that on May 11, 1988,
PennEast Gas Services Company
(Applicant), Post Office Box 2521,
Houston, Texas 77252, filed in Docket
No. CP88-388-000 an application
pursuant to section 7{c) of the Natural
Gas Act requesting authorization to
provide long-term firm storage and firm
transportation service for Valley Gas
Company (Valley), all as more fully set
forth in the application which is on file
with the Commission and open to public
inspection.

It is indicated that on April 30, 1987,
Applicant filed an application in Docket
No. CP87-312-000 to render a firm
storage and transportation service
commencing April 1, 1988 under Rate
Schedule PSS and T-1. It is further
indicated that Applicant, in an amended
application in Docket No. CP87-92-002
filed on January 15, 1988, requested
approval to implement such service
commencing November of 1989.
Applicant states that the PSS storage
service, as requested in Docket No.
CP87-312-00, is based upon 10 Bcf of
storage capacity to be developed by
Applicant at the North Summit Pool
located in Fayette County,
Pennsylvania, in combination with the
purchase by Applicant of 10 Bef of
storage service from CNG Transmission
Corporation, also pending authorization
in Docket No. CP87-312-000. Applicant
further states that the storage service
specifies a maximum daily withdrawal
quantity of up to 199,104 dt equivalent
per day under Applicant's Rate
Schedule PSS.

Applicant submits that Valley has
requested storage service from
Applicant under Applicant's proposed.
Rate Schedule PSS and has entered into
a precedent agreement dated September
23, 1987 with Applicant for a maximum
daily withdrawal quantity of 1,000 dt
equivalent. Applicant further submits
that a position of the storage capacity
proposed in Docket No. CP87-312-000

was undesignated and would be utilized
to render the proposed service for
Valley.

Applicant proposes on behalf of
Valley, pursuant to Rate Schedule PSS,
to receive gas from Valley at the receipt
point specified in the service agreement
and to inject such gas into Applicant's
storage capacity, and to withdraw gas
from Applicant's storage capacity and
deliver such gas for the aceount of
Valley at the delivery point specified in
the service agreement. Also, Applicant
proposes, when capacity is available on
Applicant'system for receipt of gas from
or for the account of Valley, to receive
from or for the account of Valley
quantities of gas and inject into storage
for Valley's account such quantities of
gas. Applicant proposes to withdraw
from storage for Valley, at Valley's
request, quantities of gas from the
Valley's storage inventory up to the
Valley's maximum daily withdrawal
quantity (and such additional quantity
as Applicant in its judgement is able to
withdraw) and deliver to or for the
account of Valley such quantities less
company use gas, all subject to the
provisions of Rate Schedule PSS.

In addition to the firm storage service
contracted for by Valley, Applicant
proposes to render to Valley a long-term
firm transportation service pursuant to
Applicant's firm transportation Rate
Schedule T-1. Applicants proposes to
transport for Valley on a daily basis
natural gas up to contract demand
quantity of 969 dt equivalent
commencing November 15, 1988.

Applicant states that a copy of the
precedent agreement and proforma
storage service and transportation
agreements between Applicant and
Valley are attached in Exhibit I to the
application.

It is indicated that Applicant would
charge Valley, pursuant to Rate
Schedules PSS and T-1, such rates to be
derived and charged as proposed in
Docket No. CP87-312-000.

Comment date: June 22, 1988, in
accordance with Standard Paragraph F
at the end of this notice.

2. Southern Natural Gas Company

[Docket No, CP88-367~000]

Take notice that on April 29, 1988,
Southern Natural Gas Company
(Southern), P.O. Box 2568, Birmingham,

Alabama 352022563, filed in Docket No.

CPB88-367-000 an application, as
amended May 19, 1988, pursuant to
section 7(b) of the Natural Gas Act for
permission and approval to abandon its
interest in certain pipeline and
regulating facilities, all as more fully set
forth in the request on file with the

Commission and open to public

- inspectlion,

Southern proposes to abandon by
assignment to Huffco Petroleum
Corporation (Huffco) its interest in
approximately 6.5 miles of 10-inch.
pipeline and related measurement and
appurtenant facilities extending from a
production platform in Eugne Island
Area, Block 260, offshore Louisiana, to
an interconnection with Sea Robin
Pipeline Company’s 24-inch pipeline in
Eugene Island Area, Block 273, offshore
Louisiana. Southern states that it has
agreed to assign the Facilities to Huffco
pursuant to an agreement between
Southern and Huffco dated April 1, 1988.

Southern states further that the
abandonment of the facilities would not
result in termination of any service to its
customers, and that the purpose of such
abandonment is to provide partial
consideration for the reformation of a
Gas Purchase Contract between Huffco
and Southern, the terms of which are
subject to an understanding of
confidentiality between the parties.

Comment date: June 22, 1988, in
accordance with Standard Paragraph F
at the end of this notice.

3. Tennessee Gas Pipeline Company

[Docket No. CP88-400-000)

Take notice that on May,19, 1988,
Tennessee Gas Pipeline Company
(Tennessee), P.O. Box 2511, Houston,
Texas 77252, filed in Docket No. CP88-
400-000 an application pursuant to
section 7(b) of the Natural Gas Act, for
permission and approval to abandon
certain facilities in offshore Louisiana,
all as more fully set forth in the
application on file with the Commission
and open to public inspection.

Tennessee requests authority to
abandon natural gas pipeline,
compression and metering facilities
located in West Delta Blocks 68, 69, 70,
71, 94, 95, and 96 and Grand Isle Block
43, which facilities are designated by
Tennessee as the Grand Isle Gathering
System. It is stated that these facilities
consist of 25 segments of pipeline
ranging in length from 0.07 mile to 6.64
miles and ranging in size from 4 inches
to 16 inches, a total of 6,000 horsepower
of compression located on four offshore
platforms, seven measuring facilities
installed on various offshore platforms
and other appurtenant facilities.

Tennessee states that the facilities of
the Grand Isle Gathering System have
been and presently are utilized for the
production, transportation and delivery
of natural gas produced from various
wells located in the West Delta and
Grand Isle offshore areas to metering
facilities located on the platform
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designated the Grand Isle 43AA
platform on OCS Block 0175, offshore
Louisiana. It is further stated that all of
the gas delivered to Tennessee through
these metering facilities is purchased for
Tennessee's system supply under
various gas purchase agreements
between Tennessee and Conoco, Ing.,
Atlantic Richfield Company, Texaco
Producing Inc., and Cities Service Oil
and Gas Corporation (referred to
collectively as CATC). Upon receipt of
the CATC gas on the Grand Isle 43AA
platform, Tennessee transports the gas
through its existing facilities to its
onshore pipeline system.

Tennessee proposes to effect the
abandonment by transferring all title
and interest in the Grand Isle Gathering
System to CATC. Tennessee notes,
however, that this arrangement is
contingent on an FERC finding that,
following approval of the subject
abandonment, the Grand Isle Gathering
System will not be subject to FERC
jurisdiction under the Natural Gas Act.
It is stated that such a finding by the
FERC is to be requested in a companion
filing with the FERC to be made by
CATC.

Tennessee explains that in the past it
has entered into various operating
agreements with CATC for various
segments of the Grand Isle Gathering
System. Despie these operating
agreements, Tennessee asserts that total
costs of operation and maintenance of
the Grand Isle System have been
comparatively high, exceeding
$1,500,000 per year. In addition, it is
noted that considerable employee effort
has been expended to evaluate and
recoup from CATC appropriate
reimbursement for CATC's production
related usage of the Grand Isle System.

Tennessee asserts that by conveying
the Grand Isle System to CATC, it will
maintain the same gas supply dedication
while eliminating all the expenses of
maintaining and operating the system.
Tennessee states that such a reduction
in operating expenses would generate
savings to Tennessee's customers.

Comment date: June 22, 1988, in
accordance with Standard Paragraph F
at the end of this notice.

4. Transcontinental Gas Pipe Line
Company
[Docket No. CP88-391-000]

TaKe notice that on May 12, 1988, as
supplemented May 20, 1988,
Transcontinental Gas Pipe Line
Corporation (Transco), Post Office Box
1396, Houston, Texas 77251, filed an
application in Docket No. CP88-391-000,
proposing to restructure the sales,
transportation and storage services

offered to its customers, for
abandonment authorization and for
approval of tariff changes pursuant to a
stipulation and agreement and in
accordance with the provisions of
sections 4 and 7 of the Natural Cas Act
and the applicable provisions of the
Commission's regulations, all as more
fully set forth in the application which is
on file with the Commission and open to
public inspection.

Applicant requests authorization
among other things, (1) to
comprehensively restructure the basic
services offered by the pipeline to
include flexible sales and transportation
options; (2) to provide an opportunity for
customers to submit new or revised
entitlement nominations for such
service; and (3) to implement a gas
inventory charge (Option Service
Charge) in conformance with the
fundamental principles and policies
underlying Order No. 500. Transco
states that the service restructuring
proposal involves the updating of
Volume 1 of Applicant's FERC Gas
Tariff to eliminate or suspend outdated
rate schedules or provisions, and to
offer a basket of new and existing
services.

Applicant states that the instant filing
represents an offer of settlement
because it is the result of negotiations
involving Transco, its customers and
other interested participants. Applicant
accordingly requests that this filing be
processed under the provision of the

-Rules of Practice and Procedure dealing

with offers of settlement, Rule 602 et
seq.

Transco summarizes the major
elements of the settlement agreement as
follows:

(1) Transco states that it is offering a
new MDQ Rate Schedule as a voluntary
alternative to its CD Rate Schedule. It is
indicated that the MDQ Rate Schedule
offers greater flexibility for firm
transportation and sales service while
ensuring that Transco remains revenue
neutral. Transco states that customers
would be able to freely nominate for
MDQ service as well as for firm
transportation service, provided that
any increase in firm capacity
entitlements should only be available
within the constraints of Transco's
existing pipeline capacity. It is also
indicated that in order to manage the
gas supply and price risks inherent in
the MDQ service, a threshold aggregate
level of MDQ nominations must be
achieved on a daily and annual basis.
Transco states that it reserves the right
to withdraw the MDQ Rate Schedule
from the available service options if the
aggregate initial customer nominations
under the MDQ Rate Schedule do not

equal or exceed 1,800,000 dt equivalent
of gas per day and 438,000,000 dt
equivalent of gas per year.

(2) Transco states that its customers
would be given the opportunity at the
outset to choose from among a wide
variety of service options: (a) Switch to
the new MDQ merchant service; (b)
remain on the existing sales rate
schedules; (¢) convert all or a portion of
their firm sales entitlement to FT
service; (d) reduce or relinguish firm
sales entitlements; or (e) structure a
combination of sales service and
transportation service.

(3) It is indicated that the gas
commodity pricing of Transco's sales
services—both under the MDQ Rate
Schedule and under existing rate
schedules—would be based on a
markets—oriented structure employing
an initial price formula keyed to spot
prices and that the pricing regime would
provide mutual rights to periodic price
redeterminations which would
encompass the right to invoke binding
arbitration designed to yield market-
sensitive gas commodity prices over the
term of the agreements.

(4) Transco states that its gas
inventory charge, the Option Service
Charge, is modeled on one of the Order
No. 500 prototypes. In addition to the
spot-based gas commodity rate outlined
above, it is indicated that customers
would pay a Daily Option Service
Charge based on daily entitlements plus
a Monthly Option Service Charge based
on the customer's nominated annual
entitlement to sales service and the
customer’s nominated load factor. If
such OSC provision or its function
equivalent is limited or discontinued as
a result of future regulatory action,
Transco indicates it shall have the right
to make a concomitant limitation or
termination with respect to the quantity
and/or term provisions of the service
agreements under the Rate Schedule
MDQ.

(5) Transco states that it would
provide its firm transportation
customers (under “converted” FT
service, regular FT service, and
transportation under the MDQ Rate
Schedule) with specific capacity rights
in the production area as well as to
mainline facilities. It is indicated that
the intent and effect of the tariff
provisions is to put customer-arranged
supplies on a par with system supply
insofar as concerns access to Transco's
production area pipeline capacity.

(6) Transco also states it would (1)
remove the existing restrictions in its
major storage rate schedules which
preclude the injection of third-party

- supplies into such storage, (2) offer a
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new open access firm storage rate
schedule if and to the extent that
storage capacity is available in excess
of that which is dedicated to specific
storage services and to system
operations, and (3) offer a new IS rate
schedule for interruptible service to on
and off-system customers. Transco
requests blanket authority to use that
rate schedule. Transco indicates that the
rates for this service would be
negotiated within a range of prices se!
forth in the rate schedule.

(7) Transco also states that it would
update Volume 1 of Applicant's FERC
Gas Tariff to eliminate outdated Rate
Schedules OG, E, T-1, T-11 and TSS, to
suspend both the existing purchased gas
adjustment (PGA) mechanism and the
gas supply deficiency curtailment
provisions and to conditionally
eliminate the minimum commodity bills
from sales rate schedules.

With respect to (2) above, Transco
states that any customer electing to
remain on the existing CD, G, ACQ and
PS Rate Schedules shall be entitled to
da so for the remaining term of such
customer's service agreement and
thereafter until abandonment of service
is approved. Transco indicates that the
gas costs for those rate schedules would
be based on the market-based formulae
used for the MDQ gervice. Transco
indicates that customers elecling to
remain on the existing firm sales rate
schedules for annual service should only
have the contract conversion rights as
specified in Order No. 436/500 but no
reduction rights. Transco states that
customers shall have the option to
convert all or any portion of existing CD,
G and CG Rate Schedule entitlements to
firm transportation under the FT Rate
Schedule. Transco also states that its
sole direct sale customer, Owens-
Corning Fiberglas Cerporation shall
have the option to convert its contract
sales service to FT service and/or an
MDQ-type service. Transco indicates it
would file under section 7(c} for such
converted FT service for any customer
which has elected to so convert and
whose conversion has already taken
place. Transco also states that with
respect to future conversions to FT
service under the MDQ Rate Schedule in
the future, approval of the stipulation
and agreement would constitute
certificate authority to perform any such
service under section 7 of the Natural
Gas Act.

With respect to reductions in firm
daily capacity, Transco indicates that
during the first three years of the
availability of MDQ Rate Schedule
service, customers under such rate
schedules shall have a one-time

conditional right to reduce their firm
entitlement capacity by up to 10 percent
of the customer's then-effective firm
daily entitlement.

Transco also proposes to permit its
MDQ customers upon one year's notice
to convert to firm transportation under
the FT Rate Schedule up to fifteen
percent per year of its original
nominated MDQ daily quantity. Transco
indicates the reduction rights would be
non-cumulative.

Transeo requests waiver of any
sections of the Commission's regulations
which may be necessary to permit the
filing to be approved and made effective
on a prospective basis. Transco also
advises that approval of an application
filed in Docket No. CI88-455-000 by
Transco on behalf of its producer
suppliers for blanket abandonment and
sales authority to implement the
marketing of all released gas supplies
subject to the Commission's Natural Gas
Act jurisdiction is a necessary and
integral part of the stipulation and
agreement and is a condition to the
effectiveness hereof. Transco further
alleges that Commission approval of the
stipulation and agreement constitutes all
approvals under sections 4 and 7 of the
Natural Gas Act to effectuate the
implementation, restructuring and
abandonments of the various services
proposed in the application, and to
establish the gas pricing provisions
including price changes pursuzant to
price formulae discussed in the
application.

Comment date: June 22, 1988, in
accordance with Standard Paragraph F
at the end of this notice.

Standard Paragraphs

F. Any person desiring to be heard or
make any protest with reference to said
filing should on or before the comment
date file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426, a motion to intervene or a protest
in accordance with the requirements of
the Commission’s Rules of Practice and
Procedure {18 CFR 385.211 and 385.214)
and the Regulations under the Natural

- Gas Act (18 CFR 157.10). All protests

filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal

" Energy Regulatory Commission by

sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further nitice before the
Commission or its designee on this filing
if no motion to intervene is filed within
the time required herein, if'the
Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.

Lois D. Cashell,
Acting Secretary.

[FR Doc. 88-12808 Filed 6-6-88; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. G-2748-001, et al.]
Total Minatome Corp.; Application

June 2, 1988.

Take notice that on May 20, 1988,
Total Minatome Corporation (TMC) of
P.O. Box 4326, Hauston, Texas 77210-
4326, filed an application pursuant to
sections 4 and 7 of the Natural Gas Act
(NGA) and the Commission's
regulations thereunder requesting that
the Commission reflect TMC's status as
successor-in-interest to CSX Qil & Gas
Corporation (CSX) by amending the
orders issuing certificates of public
convenience and necessity to CSX in the
dockets listed on the attached
Appendix, redesignating CSX's related
FERC Gas Rate Schedules listed on the
attached Appendix and related blanket
affidavits filed under §8§ 154.94(h) and
{k) of the Commission’s regulations, and
substituting TMC for CSX in pending
proceedings before the Commission in
which CSX was a party.

Effective April 27, 1988, CSX was
merged into TMC after TMC purchased
all shares of CSX capital stock. TMC
thereby assumed all of the assets,
liabilities, rights and powers formerly
held by CSX.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before June 15,
1988, file with the Federal Energy
Regulatory Commission, Washington,
DC 20426, a petition to intervene or a
protest in accordance with the
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requirements of the Commission's Rules
of Practice and Procedure (18 CFR
385.211, 385.214), All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
in any proceeding herein must file a
petition to intervene in accordance with
the Commission’s rules.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
to be represented at the hearing.

Lois D. Cashell,

Acling Secrelary.

APPENDIX.—TOTAL MINATOME

CORPORATION
[Successor-in-Interest to CSX Oil & Gas
Corporation]

Rate
Docket No. | Sched- Purchaser name
ule No.

G-27481 1 |Texas Gas Transmission

Cl61-1427 * 7, Texas.Gas Transmission
Corp.

Ci162-204 1 8 | Texas Gas Transmission
Corp.

Cl68-1438 22 | Natural Gas Pipeline Com-
pany of America.

Cl69-782 1 27 | Texas Gas Transmission
Corp.

Ci70-322 28 | Consolidated Gas Supply
Corp.

Cl72-4191¢ 29 | Texas Gas Transmission
Corp.

Ci72-674 30 | United Gas Pipe Line Com-
pany.

Ci72-664 ! 31 | Texas Gas Transmission
Corp.

Ci72-680 32 | Columbia Gas Transmission
Corp.

Ci73-259 ! 33 | Texas Gas Transmission
Corp.

C173-260 * 34 | Texas Gas Transmission
Corp.

Ci75-35 35 | Consolidated Gas Supply
Corp.

Ci76-176 % 41 | Texas Gas Transmission
Corp.

Cl76-180 ! 42-| Texas Gas Transmission
Corp.

CI77-161 * 43 | Texas Gas Transmission

Ci77-159 ¢ 44 | Texas " Gas Transmission
Corp.

Cl77-287 ¢ 45 | Texas Gas Transmission

CI78-385 1 46 | Texas Gas Transmission
Corp.

Ci78-386 ! 47 | Texas Gas Transmission

Ci78-489 1 48 | Texas Gas Transmission

Ci77-101 49 Texas'Gas Transmission
Corp.

Ci78-576 50 | Consolidated Gas Supply
Corp.

Ci78-562 51 | Consolidated Gas Supply
Corp.

Ci78-1221 52 | Northwest Pipeline Corpo-
ration.

Cl79-88 1 63 | Texas Gas Transmission

APPENDIX.—TOTAL MINATOME

CORPORATION—Continued
(Suocessor-irpé&tgoergt u’t:n(]:sx Oil & Gas
Docket No. S?{.t;%- Purchaser name
ule No.
Ci79-91 2 54 | Texas Gas Transmission
CI79-336* 55 | Texas .Gas Transmission
CI79-354 1 56 | Texas Gas Transmission
Ci79-624 57 | Conaatdated Gas Supply
C179-640 1 58 Tecxg'sp " Gas Transmission
Cig0-148 59 Colc:'m%ca Gas Transmission
Cig1-45 60 Co?:rmpbta Gas Transmission
CI81-69; 61 | Texas Gas Transmission
Clg1-91 1 62 | Texas Gas Transmission
Corp.

Cig1-92 2 63 | Texas Gas Transmission
C181-176 64 wcghatw Gas Supply
Cig2-2-001 65 Colc:r‘n%ia Gas Transmission
C183-306 66 | Tome Gas Transmission
Cl83-402 1 67 | Texas Gas Transmission
C185-233 63 | Cornbia Gas Transmission
Cl85-2334 69 CoZ{rElEiﬂGasTmnsmisslon

! The certificates issued in these dockets are
presently inactive because gas sales service was
abandoned pursuant to the faith negotiation
procedures of § 270.201 of the Commission's regula-
tions and Orders Nos. 451 and 451-A, effective
September 30, 1987.

2The certificates issued in these dockels are
presently inactive because setvice was abandoned
by order issued pursuant to sectoin 7(b) of the
Natural Gas Act, effective September 30, 1987, CSX
%B% Gas Corporation, 40 FERC (CCH) 161,373

[FR Doc. 88-12809 Filed 6-6-88; 8:45 am|)
BILLING CODE 8717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-3387-3]

Intent To Prepare an Environmental
Impact Statement Supplement; North
Jefferson County, KY, Metropolitan
Sewer District (MSD)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of intent to prepare a
supplement to “The North County Area
Environmental Impact Statement,
Jefferson County, Kentucky" (July 1983)
to evaluate a new proposed wastewater
management alternative and its impacts.

Purpose: Pursuant to 40 CFR 1507.7
and in accordance with section 511(c) of
the Clean Water Act (CWA) and section

102(c) of the National Environmental
Policy Act (NEPA), EPA has identified a
need to prepare an EIS supplement and
therefore issues this notice of intent.

For Further Information and to be
Placed on the Project Mailing List
Contact: Robert B. Howard, Chief, NEPA
Compliance Section, Environmental
Assessment Branch, EAB4, US EPA
Region IV, 345 Courtland Street NE.,
Atlanta, Georgia 30365. Telephone: (404)
347-3776 or (FTS) 257-3778.

Need for Action: MSD has developed
a wastewater management plan (North
County Action Plan) for the North
County Area of Jefferson County which
proposes a different alternative than the
preferred alternative of the original EIS.
The North County Action Plan proposes
eliminating all small “package plant"
trcatment facilities, constructing force
mains, and using the existing Ohio River
Interceptor and Morris Forman
Wastewater Treatment Plant to handle
all sewage of North Jefferson County.
The original preferred alternative
proposed the elimination of all small
“package plant” treatment facilities and
the construction of a regional treatment
facility with gravity flow sewers. The
EPA and MSD have determined the
need to reevaluate the alternatives
presented in the original EIS in light of
changes that have occurred in North
Jefferson County and determine a new
preferred alternative. Issues to be
addressed include land use impacts,
impacts on the overflows of the Ohio
River Interceptor, and primary impacts
of operational changes on residential
communities.

Alternatives: The EIS supplement will
examine the long term alternatives for
wastewater management in the study
area.

Scoping: Participation in the EIS
process is invited from individuals,
organizations, and government agencies.
Preliminary project scoping is under-
way. The EPA will hold a public scoping
meeting on or about June 28, 1988 in
North Jefferson County, Kentucky. A
brief history of the project and a general
description of the project goals will be
presented. Comments and questions dre
encouraged and will be addressed and
recorded. A Public Notice will be issued
stating the exact time and location of
the scoping meeting.

Estimated Date of DEIS Release:
November 30, 1988.

Responsible Official: Greer C.
Tidwell, Regional Administrator.
Richard E. Sanderson,

Director, Office of Federal Activities.
[FR Doc. 88-12753 Filed 6-6-88; 8:45 am|
BILLING CODE 6560-50-M
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[OPTS-59259A; FRL-3383-1]

Certain Chemical; Approval of Test
Marketing Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

summARY: This notice announces EPA's
approval of an application for a test
marketing exemption (TME) under
section 5(h)(1) of the Toxic Substances
Control Act (TSCA) and 40 CFR 720.38.
EPA has designated this application as
TME-88-10, The test marketing
conditions are described below:

EFFECTIVE DATE: May 26, 1988.

FOR FURTHER INFORMATION CONTACT:
Roy Seidenstein, Premanufacture Notice
Management Branch, Chemical Control
Division (TS-794), Environmental
Protection Agency, Rm. E-611, 401 M St.,
SW., Washington, DC 20460, (202-382-
3395).

SUPPLEMENTARY INFORMATION: Section
5(h)(1) of TSCA authorizes EPA to
exempt persons from premanufacture
notification (PMN) requirements and
permit them to manufacture or import
new chemical substances for test
marketing purposes if the Agency finds
that the manufacture, processing,
distribution in commerce, use, and
disposal of the substance for test
markeling purposes will not present an
unreasonable risk of injury to health or
the environment. EPA may impose
restrictions on test marketing activities
and may modify or revoke a test
marketing exemption upon receipt of
new information which casts significant
doubt on its finding that the test
marketing activity will not present any
unreasonable risk or injury.

EPA hereby approves TME-88-10.
EPA has determined that test marketing
of the new chemical substance
described below, under the conditions
set out in the TME application and for
the time period and restrictions
specified below, will not present any
unreasonable risk of injury to health or
the environment. Production volume,
use, and the number of customers must
not exceed those specified in the
application. All other conditions and
restrictions described in the application
and in this notice must be met,

The following additional restrictions
apply to TME-88-10. A bill of lading
accompanying each shipment must state
that the use of the substance is
restricted to that approved in the TME.
In addition, the Company shall maintain
the following records until five years
after the dates they are created, and
shall make them available for inspection

or copying in accordance with section 11
of TSCA:

1. The applicant must maintain
records of the quantities of the TME
substance produced and the dates of
manufacture.

2. The applicant must maintain
records of the quantities shipped to
customers and the date of each
shipmient,

3. The applicant must maintain copies
of the bill of lading that accompanies
each shipment of the TME substance.

7-88-10.

Date of Receipt: April 12, 1988.

Notice of Receipt: April 28, 1988; 53
FR 15284.

Close of Review Period: May 26, 1988,

Applicant: Confidential.

Chemical: (G) Modified
polyacrylamide.

Use: Cement additive.

Production Volume: Confidential.

Number of Customers: Nine.

Worker Exposure: At each of the 9
processing or use sites, approximately 4
to 20 workers will be exposed dermally
to up to 3,900 mg/day and by inhalation
to up to 150 mg/day, 250 days/year. For
aclivities involving significant exposure,
the Material Safety Data Sheet
recommends the following protective -
equipment: respirators, gloves, goggles
and protective clothing.

Test Marketing Period: 18 months.

Commencing on: Date of first
manufacture.

Risk assessment: EPA identified no
significant environmental concerns. EPA
identified a potential concern for
irritation to skin and mucous
membranes. However, EPA believes
that any potential health hazard will be
mitigated by the protective equipment
specified in the Material Safety Data
Sheet. Therefore, the test market
substance will not present any
unreasonable risk of injury to health or
the environment.

The Agency reserves the right to
rescind approval or modify the
conditions and restrictions of an
exemption should any new information
come to its attention which casts
significant doubt on its findings that the
test market activities will not present
any unreasonable risk of injury to health
or the environment.

Dated: May 26, 1888.
Charles L. Elkins,
Director, Office of Toxic Substances.
[FR Doc. B8-12773 Filed 6-6-88; 8:45 am)
BILLING CODE 8560-50-M

{FRL-3392-4]

Chicot Aquifer System of Southwest
Louisiana; Sole Source Aquifer; Final
Determination

AGENCY: Environmental Protection
Agency.

ACTION: Notice.

sumMARY: Notice is hereby given that
pursuant to section 1424(e) of the Safe
Drinking Water Act, the Regional
Administrator, Region VI of the U.S.
Environmental Protection Agency (EPA),
has determined that the Chicot aquifer
system is the sole or principal source of
drinking water for an area comprising
all or parts of 18 parishes in southwest
Louisiana, and that this aquifer, if
contaminated would create a significant
hazard to public health. As a result of
this action, Federal financially assisted
projects constructed in the designated
area will be subject to EPA review to
ensure that these projects are designed
and constructed so that they do not
create a significant hazard to public
health.

DATE: This determination shall be
promulgated for purposes of judicial
review at 1:00 p.m. eastern time, two
weeks after the date of Federal Register
publication.

ADDRESS: The data on which these
findings are based are available to the
public and may be inspected during
normal business hours at the library of
the U.S. Environmental Protection
Agency, Region VI, 1445 Ross Avenue,
Dallas, Texas 75202.

FOR FURTHER INFORMATION CONTACT:
Ken Williams, Office of Groundwater,
Environmental Protection Agency,
Region VI at (214) 65568446,

SUPPLEMENTARY INFORMATION:
1. Background

Section 1424(e) of the Safe Drinking
Water Act (42 U.S.C., U.S.C., 300f, 300h~
3(e), Pub. L. 83-523) states:

() If the Regional Administrator
determines on his own initiative or upon
petition that an area has an aquifer
which is the sole or principal drinking
water source for the area and whieh, if
contaminated, would create a significant
hazard to public health, he shall publish
notice of that determination in the
Federal Register. After the publication of
any such notice, no commitment for
Federal financial assistance (through a
grant, contract, loan guarantee, or
otherwise) may be entered into for any
project which the Regional
Administrator determines may
contaminate such aquifer through a
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recharge zone so as to create a
significant hazard to public health, but a
commitment for Federal financial
assistance may, if authorized under
another provision of law, be entered into
to plan or design the project to assure
that it will not so contaminate the
aquifer.

On December 5, 1886, “Save Acadia’s
Water” of Egan, Louisiana; petitioned
the Environmental Protection Agency,
Region VI, to designate the aquifer
system in southwest Louisiana as a sole
or principal source of drinking water. On
May 8, 1987, EPA published a public
notice announcing the receipt of the
petition and requesting public comment.
A public hearing was held in Lafayette,
Louisiana, on June 9, 1987. The public
was invited to submit comments and
information on the petition until june 22,
1987. After review of all available
information EPA determined that the
aquifer system and its recharge zone
occupies an eighteen parish area in
Louisiana (consisting of all of Acadia,
Allen, Beauregard, Calcasieu, Cameron,
Evangeline, Jefferson Davis, Lafayette,
St. Landry, and Vermilion parishes and
portions of Avoyelles, Iberia,
Natchitoches, Rapides, Sabine, St.
Martin, St. Mary and Vernon parishes).

IL. Basis for Determination

Among the factors to be considered
by the Region VI Administrator in
connection with the designation of an
area under section 1424(e) are: (1)
Whether the Chicot aquifer system is
the area's sole or principal source of
drinking water and (2) whether
contamination of the aguifer would
create a significant hazard to public
health. On the basis of technical
information available to this Agency,
the Region VI Administrator has made
the following findings, which are the
bases for the determination noted
above:

1. The Chicot aquifer system supplies
approximately 87% of the public and
domestic water consumed in the aquifer
area.

2. There is no existing alternative
drinking water source or combination of
sources which provides 50% or more of
the drinking water to the designated
area, nor is there any available cost
effective future source capable of
supplying the drinking water demands
for the designated area.

3. The Chicot aquifer system consists
predominantly of a series of sands
interbedded with discontinous clay
layers. Where these sands are exposed
at the surface in the recharge area, they
are vulnerable to contamination from a
number of sources including, but not

limited to, chemical spills, highway and
urban runoff, septic systems, leaking
storage tanks and landfill leachate.
Public and domestic wells which
withdraw water from shallow aquifers
under water table conditions in the
recharge area are most susceptible to
contamination. Since groundwater
contamination can be difficult or
sometimes impossible to reverse.and
since most of the drinking water in the
designated area ig provided by the
Chicot aquifer system, contamination of
the aguifer system would pose a
significant public health hazard.

III, Description of the Chicot Aquifer
System and its Recharge Zone

The designated area of the Chicot
aquifer system occupies a pertion of
southwest Louisiana consisting of all or
parts of eighteen parishes. The area is
bounded on the west by the Sabine
River, on the south by the Gulf of
Mexico, on the east by the Atchafalaya
River and on the north by the Red River
and northernmost contignous otitcrop of
the Carnahan Bayou member of the
Fleming formation. The recharge zone
covers all of this area. From its northern
boundary, the aquifer system thickens
progressively toward the south where
near the edge of the designated area, a
natural increase in the salinity of the
groundwater renders it non-potable for
local use.

The aquifer system may contain a
dozen or more fresh water bearing
sands at a single locality, but many of
these sands are not contiguous and may
not be reliably traced in the subsurface
over long distances. The sands are
recharged by downward percolating
rainwater where they crop out in the
recharge zone, by the Atchafalaya Basin
to the east and by the vertical
movement of fresh water from aquifers
below the sands and overlying alluvial
aquifers.

The area in which Federal financially
assisted projects will be subject to
review is the designated area described
above. The streamflow source zone is
not included in the profect review area;
only a small part of the northern portion
of the recharge zone is traversed by a
stream (Kisatchie Bayou) which
originates outside the designated area,
and under the existing climatic
conditions flow of groundwater into
streams strongly predominates gver
flow from streams into the groundwater.

IV. Information Utilized in
Determination

The information utilized in this
determination includes the petition,
written and verbal comments submitted

by the public, and various technical
publications. The above data are
available to the public and may be
inspected during normal business hours

. at the library of the U.S. Environmental

Protection Agency, Region VI, 1445 Ross
Avenue, Dallas, Texas 75202.

V. Praject Review

EPA Region VI will work with Federal
agencies that in the future' may provide
financial assistance to the projects in
the area of concern, Interagency
procedures will be developed in which
EPA will be notified of proposed
commitments by Federal agencies for
projects which could contaminate the
aquifer. EPA will evaluate such projects
and where necessary, conduct an in-
depth review, including solicitation of
public comments where appropriate.
Should the Regional Administrator
determine that a project may
contaminate the aquifer through its
recharge zone so as to create a
significant hazard to public hezalth, no
commitment for Federal financial
assistance may be entered into.
However, a commitment for Federal
financial assistance may, if authorized
under another provision of law, be
entered into to plan or design the project
to assure that it will not so contaminate
the aquifer. Although the project review
process cannot be delegated, the U.S.
Environmental Protection Agency will
rely to the maximum extent possible, on
any existing or future state and local
control mechanisms in protecting the
groundwater quality of the aquifer.

Included in the review of any Federal
financially assisted project, will be
coordination, as needed, with the State
and local agencies. Their comments will
be given full consideration, and the
Federal review process will attempt to
complement and support State and local
groundwater protection mechanisms.

VI Summary of Public Comments

All comments at the public hearing
were unanimously in favor of
designation. Writtén comments received
also strongly supported designation.
EPA has prepared a Responsiveness
Summary which addresses the
comments received at the public hearing
and during the comment periods.

Robert E. Layton jr.,
Regional Administrator, Region VI,

Date: May 27, 1988.
[FR Doc. 88-1276@ Filed 6-6-88; 8:45 am)
BILLING CODE 6560-50-M
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[FRL-3392-1]

Sole Source Aquifer Determination for
Missoula Valley Aquifer, Missoula,
Montana

AGENCY: Environmental Protection
Agency (EPA).
AcTioN: Notice of final determination.

SUMMARY: Pursuant to section 1424(e) of
the Safe Drinking Water Act, the
Regional Administrator in Region VIII of
the U.S. Environmental Protection
Agency (EPA) has determined that the
Missoula Valley Aquifer and
surrounding and immediately adjacent
recharge area is the sole or principal
source of drinking water for a valley in
western Montana extending from the
city of Missoula on the eastern end to
the town of Huson approximately 20
miles to the northwest. No viable
drinking water alternative sources of
sufficient supply exist. If this aquifer is
contaminated, a signficant hazard to
public health could occur,

The boundaries of the designated area
and project review area have been
reviewed and approved by EPA. As a
result of this action, Federal financially-
assisted projects constructed in the
approximately 100 square mile area
mentioned above will be subject to EPA
review to ensure that these projects are
designed and constructed in a manner
which does not create a significant
hazard to public health.

EFFECTIVE DATE: This determination
shall be promulgated for purposes of
judicial review at 1:00 p.m. Eastern time
on June 7, 1988.

ADDRESSES: The daia upon which these
findings are based are available to the
public and may be inspected during
normal business hours at the U.S.
Environmental Protection Agency,
Region VIII, 899 18th Street, Suite 500,
Denver, CO 80202-2405.

FOR FURTHER INFORMATION CONTACT:
James F. Dunn, Ground-Water Branch,
EPA Region VIII, Denver Place, 999 18th
Street, Suite 500, Denver, CO 80202-
2405, telephone (303) 293-1703.

SUPPLEMENTARY INFORMATION: Notice is
hereby given that, pursuant to section
1424(e) of the Safe Drinking Water Act,
42 U.S.C. 300f, 300h-3(e), Pub. L. 93-523
as amended, the Regional Administrator
of the U.S. Environmental Protection
Agency (EPA) has determined that the
Missoula Valley Aquifer is the sole or
principal source of drinking water for
the Missoula-Huson area of western
Montana described above. Pursuant to
section 1424(e}, Missoula-Huson area
described above will be subject to EPA
review,

1. Background

Section 1423(e) of the Safe Drinking
Water Act states:

If the Administrator determines, on his own
initiative or upon petition, that an area has an
aquifer which is the sole or principal drinking
water source for the area and which, if
contaminated, would create a significant
hazard to public health, he shall publish
notice of that determination in the Federal
Register. After the publication of any such
notice, no commitment for Federal financial
assistance (through a grant, contract, loan
guarantee, or otherwise) may be entered into
for any project which the Administrator
determines may contaminate such aquifer
through a recharge zone so as lo create a
significant hazard to public health, but a
commitment for Federal financial assistance
may, if authorized under another provision of
the law, be entered into to plan or design the
project to assure that will not 80 contaminate
the aquifer,

Effective March 9, 1987, authority to
make a Sole Source Aquifer Designation
Determination was delegated to the U.S.
EPA Regional Administrators.

On November 23, 1987, a petition was
received from the Missoula City-County
Health Department (MCCHD), 301 West
Adler, Missoula, Montana 59802,
requesting EPA to designate ground-
water resources of the Missoula-Huson
area as a principal source of drinking
water. In response to this petition, EPA
published a notice in newspapers of
Statewide distribution on January 31,
1988. EPA also sent copies of the notice
to potentially-interested parties in the
Missoula Valley area. This notice
announced receipt of the petition and
requested public comment. EPA
prepared a draft document verifying
technical information and preposing a
sole or principal source aquifer
designation. Due to a totally positive
public response to the designation and
lack of presentation of any new
information during the public comment
period, the public hearing scheduled for
March 17, 1988 was cancelled. The
public was allowed to submit comments
until March 31, 1988. In all eight (8)
comments were received by EPA. The
comments unilaterally supported the
designation of the Missoula Valley
Aquifer as proposed.

11. Basis for Determination

Among the factors to be considered
by the Regional Administrator in
connection with the designation of an
area under section 1424(e) are: (1)
Whether the aquifer is the area's sole or
principal source of drinking water and
(2) whether contamination of the aquifer
would create a significant hazard to
public health,

On the basis of information available
to this Agency, the Regional

Administrator has made the following
findings, which are the basis for the
determination noted above:

1. The Missoula Valley Aquifer serves
as the “principal source” of drinking
water for approximately 60,000
permanent residents within the
Missoula Valley area.

2. There is no existing alternative
drinking water source or combination of
sources which provides fifty percent or
more of the drinking water to the
designated area, nor is there any
demonstrated available alternative
future source capable of supplying the
area’s drinking water needs at an
economical cost.

3. Although the water quality over
most of the study area is satisfactory for
domestic use, widespread potential
exists for degradation. Potential sources
of direct contamination include: septic
systems, industrial waste ponds, several
historical and cne active municipal
waste landfill(s), underground fuel and
chemical storage tanks, and high
pressure petroleum pipelines. Two
major transportation routes, the
Burlington Northern Railroad and
Interstate 90, run parallel to each other

. bisecting the northern boundary of the
.aquifer, Hazardous materials and waste

are routinely transported through
Missoula over these routes. Accidental
spills and releases of these materials
could result in catastrophic damage to
the aquifer. A number of incidents that
have occurred and threatened or
contaminated the Missoula Valley
Aquifer are described below.

Yellowstone Pipeline

On June 26, 1982, a rupture occurred in
a high pressure gasoline pipeline which
spewed an undetermined amount of
gasoline into La Valle Creek located in
the north central portion of the aquifer.
This spill caused contamination of wells
in the aquifer adjacent to the creek. This
was the second such rupture of this
pipeline that the MCCHD is aware of.
There was a leak in the mid 1970s that
caused contamination of wells in the
Grant Creek area just east of the La
Valle Creek drainage.

Milltown Contamination

Just east and upstream of the
proposed designation area is the
Milltown Superfund site. The aquifer in
this area is contaminated with arsenic
and other heavy metals. The source of
this contamination is the sediments
trapped behind the Milltown Dam
located on the Clark Fork River. This
river flows through the Missoula Valley
and is a major source of recharge to the
Missoula Valley Aquifer.
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Missoula County Weed Control has not been identified and full scale Team and is currently listed as a
Contamination recovery k.ms not been implemented. BN potential Superfund site,

In December of 1984 low levels of is eontinuing to work on the problem Storos Watap

pesticides were noted in a community
water supply serving a KOA
campground and mobile home court.
Chemical analysis showed that a
number of wells had elevated levels of
the herbicide Picloram. Further
investigation revealed that the source of
the Picloram was the County Weed
Control Department which was
disposing of unused spray into a sump at
their shop located upgradient of the
wells. This practice was immediately
ceased.

Browning Ferris Landfill Leachate

The Browning-Fesris Landfill,
Missoula's only municipal waste
landfill, is located near the northeastern
boundary of the Missoula Aquifer
between the Grant Creek and
Rattlesnake Creek drainages.

In the spring of 1986 routine ground-
water samples began showing elevated
levels for almost every parameter
sampled. Follow-up samples in the
summer of 1986 taken from the base of
the landfill showed continuing
contamination of the ground-water
system just down-gradient from the
landfill.

Monitoring wells were drilled in the
Missoula Valley Aquifer down-gradient
from the landfill monitoring wells in late
1986. Sampling during 1987 has shown
the continued presence of leachate at
the landfill, but wells finished in the
Missoula Aquifer have not yet shown
any contamination. It is hypothesized
that the Missoula Aquifer provides a
tremendous dilution factor for the
landfill leachate and therefore water
quality has not changed noticeably in
the aquifer. Monitoring and assessment
are ongeing.

Burlington Northern Diesel
Contamination

In the fall of 1986 the Montana Water
Quality Bureau (WQB) informed
MCCHD that diesel fuel had been
detected at the Burlington Northern (BN)
Railroad refueling site, located in the
northern part of the city of Missoula and
entirely within the aquifer boundaries.

The amount of fuel that had leaked
into the aquifer was unknown at that
time and remains unknown today, but
several monitoring wells showed free
product on the water table. At least one
well had a lens of diesel fuel seven feet
thick floating on top of the water table.

Since fall of 1986, BN has attempted to
identify the source of the product and
has begun recovery operations. As of
October, 1987 the source of the problem

under the guidance of the WQB.
High Nitrate Levels in the Linda Vista
Area :

In a subdivision located on the
southeast boundary of the proposed
designation area at the mouth of Miller
Creek, MCCHD discovered that a
number of individual wells had elevated
nitrate levels. Nine wells in this
subdivision had nitrate levels above 19
mg/liter. These levels have been
associated with the high use of dry wells
(seepage pits) for sewage disposal in
this area. These systems are being
upgraded upon replacement.

Bacterial Contamination in the
Frenchtown Area

In September of 1986, MCCHD
became aware that 25 of 36 individual
wells, located in a two square mile area
near the west end of the designated
area, were contaminated with coliform
bacteria. Although a definite cause has
not been determined, it appears that the
bacterial contamination is related to
high ground water during the summer
end fall created by recharge from a large
irrigation canal, Contamination of the
supplies also seems to be correlated
with improper well construction.

California Street Gasoline
Contamination

Ground water beneath the California
Street area of Missoula was
contaminated by gasoline that leaked
from a tank buried at the Champion
Missoula Sawmill (CMS). Gasoline was
detected in domestic wells near the
CMS in May of 1985. CMS excavated a
1,000 gallan gasoline tank and
discovered many holes in the tank. A
loss of 600 gallons of fuel was recorded
over a three day period after the tank
was pressure tested. The total amount of
fuel lost is unknown but it is assumed
the tank had been leaking for several
years. Champion initiated a ground-
water monitoring program in May of
1885 to comply with a request from the
Montana Department of Health and
Environmental Sciences to determine
the extent of pollution. Drinking water
and in-line carbon filters for 24
individual wells were provided to the
affected neighbors. In January, 1968,
when gasoline constituents were
verified in samples of the area wells,
Champion began a well replacement
program for the users. In the process of
review for other possible contributors to
contamination in the area, an
abandoned oil refinery was discovered.
This site was tested by an EPA FIT

Urban storm runoff is a matter of
interest as a source of ground-water and
surface water recharge, but most
importantly as a potential source of
contamination. Aceording to a recent
study by the University of Montana
{(Woessner/Wogsland, 1987), there are
2669 dry wells in the municipal area that
meet the EPA Class 5 description of an
injection well. It is estimated that
annually, 119 million gallons of
contaminant-laden storm water are
injected eight to twenty feet deep into
highly permeable soils via these sumps.
Although the contribution to ground-
water recharge is relatively small
compared to other sources, the potential
for contamination is disproportionately

‘higher. Runoff quality is variable, with

annual total dissolved solids levels
estimated at more than 4400 tons.

Although it appears most of the
chemicals are attenuated within the
vadose zone, higher levels of calcium,
magnesium, sodium, chloride, and iron
have been found in ground water °
associated with runoff recharge.

The above examples of real and
potential contamination clearly
illustrate the vulnerability of the
Missoula Aquifer.

IIL Description of the Petitioned Aquifer

Located in western Montana, the
Missoula Valley Aquifer consists of
alluvial sediments of Early Miocene to
Recent age deposited within a wide
alluvial mountain basin (Missoula
Valley). The valley extends from the city
of Missoula on the eastern end to the
town of Huscn approximately twenty
{20) miles to the northwest. From an
aerial view, the valley is eight (8) miles
wide at its widest extent and tapers to
about one (1) mile in width near its
western end at Huson. The boundary of
the aquifer closely follows the limit of
the valley floor and is defined by the
topographic break of the surrounding
terraces and mountain slopes.

The bedrock under the Valley cansists
of the Precambrian Belt Supergroup
Metasediments (marine sedimentary
rocks). These rocks are relatively
impermeable and yield water from
fracture systems only. The Renova
Formation is a Tertiary deposit of clays,
silts, sand, gravel and volcanic ash
which unconformably overlies the
marine sediments in the area beneath
the Missoula Valley Aquifer. These
strata range in thickness from 2,000 fo
2,500 feet in the Missoula Valley.
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The Missoula Valley Aquifer overlies
the Renova Formation and forms the
valley floor. This aquifer consists of a
complex arrangement of fluvial,
lacustrine and colluvial sediments, but it
can generally be subdivided into three
hydrostratigraphic units. The upper unit
is a fluvially-deposited strata which
consists of boulders, coarse cobbles,
sand and silt. This unit ranges in
thickness from 10 to 30 feet. The water
content in this unit ranges from fully
saturated to unsaturated, with the
percentage of saturation dependent on
location in the valley and time of year.
The middle unit is a silty sandy clay
with lenses of sand and gravel. Finer
materials found in this unit are believed
to have been deposited in a Pleistocene
glacial lake which formed in the valley.
This unit is approximately 40 feet thick
and is less transmissive than the upper
unit. The lower unit is composed
primarily of ined sediments
interlayered with thin layers of fine-
grained sediments, with a total unit
thickness ranging from 50 to 150 feet.
This unit is hydraulically connected to
the upper two units and behaves as an
uncenfined aquifer. This unit is quite
transmissive (transmissivities range
from approximately 100,000 to 1,760,000
gpd/ft) and is the unit of choice when
most water supply wells are drilled in
the valley.

IV. Information Utilized in
Determination

The information utilized in this
determination includes the petition from
the Missoula City-County Health
Department, research of available
literature, the results of investigative
efforts conducted to date on the ground-
water resources of the area, and written
and verbal eomments submitted by the
public. This data is available to the
public and may be inspected during
normal business hours at EPA Region
VIIL, 999 18th Street, Suite 500, Denver,
CO 80202-2405, Attn: James F. Dunn
(BWM-GW), telephone (303) 293-1703,

V. Project Review

EPA Region VI will work with the
Federal agencies that may in the future
provide financial assistance to projects
in the area of concern. Interagency
procedures will be developed in which
EPA will be notified of proposed
commitments by Federal agencies for
projects which could contaminate the
aquifer, EPA will evaluate such projects
and, where necessary, conduct an in-
depth review, including soliciting public
comments where appropriate. Should
the Regional Administrator determine
that a project may contaminate the
aquifer through its recharge zoue so as

to create a significant hazard to public
health, no commitment for Federal
assistance may be entered into.
However, a commitment for Federal
assistance may, if authorized under
another provision of law, be entered into
to plan or design the project to assure
that it will not contaminate the agquifer.

Although the project review process
cannot be delegated to state or local
agencies, the EPA will rely upon any
existing or future state and local control
mechanisms to the maximum extent
possible in protecting the ground-water
quality of the aquifer. Included in the
review of any Federal financially-
assisted project will be coordination
with the state and local agencies. Their
comments will be given full
consideration, and the Federal review
process will attempt to complement and
support state and local ground-water
quality protection mechanisms.

VI. Summary and Discussion of Public
Comments

In response to the Public Notice dated
January 31, 1988, eight (8) written
comments were received. These
comments unanimously supported the
designation of the area as a sole or
principal source of drinking water. In
addition, resolutions were adopted by
the Missoula City Council and the
Missoula County Commission
supporting the petition and urging
designation. No new information was
presenied during the public comment
period regarding aquifer characteristics
orreasons not to delegate.

Pated: May 9, 1988.

James J. Scherer,

Regional Administrator.

[FR Doc. 88-12771 Filed 6-6-88; 8:45 am|
BILLING CODE 6560-50-M

[FRL-3282-5]

A Porlion of the Austin-Area Edwards
Aquifer in Parts of Hays and Travis
Counties, Texas; Sole Source Aquifer;
Final Determination

AGENCY: Environmental Protection
Agency.:
ACTION: Notice.

summARY: Notice is hereby given that
pursuant to section 1424(e) of the Safe
Drinking Water Act, the Regional
Administrator, Region VI of the U.S.
Environmental Protection Agency (EPA),
has determined that a portion of the
Austin-area Edwards aquifer is the sole
or principal source of drinking water for
an area of approximately 115 square
miles in central Texas which includes
parts of northern Hays and southern

Travis counties, and that this aquifer, if
contaminated would create a significant
hazard to public health. As a result of
this action, Federally financially
assisted projects constructed in the
designated area or in the stream flow
source areas which contribute recharge
to the aquifer will be subject to EPA
review to ensure that these projects are
designed and constructed so that they
do not create a significant hazard to
public health.

DATE: This determination shall be
promulgated for purposes of judical
review at 1:00 p.m. eastern time, two
weeks after the date of Federal Register
publication.

ADDRESS: The data on which these
findings are based are available to the
public and may be inspected during
normal business hours at the library of
the U.S. Environmental Protection
Agency, Region VI, 1445 Ross Ave.,
Dallas, Texas 75262.

FOR FURTHER INFORMATION CONTACT:
Richard A. Wooster, Officer of
Groundwater, Environmental Pratection
Agency, Region VI at 214/655-6446.

SUPPLEMENTARY INFORMATION:
L. Background

Section 1424(e) of the Safe Drinking
Water Act states:

If the Administrator determines on his own
initiative or upon petition that an area has an
aguifer which is the sole or principal drinking
waler source for the area and which, if
contaninated, would create a significant
hazard to public health, he shall publish
notice of that determination in.the Federal
Registar. After the publication of any such
notice, no commitment for Federal financial
assistance (through a grant, contract, loan
guarantee, or otherwise) may be entered into
for any project which the Administrator
determines may contaminate such aquifer
through & recharge zone so as to create a
significant hazard to public health, but a
commitment for Federal financial assistance
may, if authorized under another provision of
law, bie entered into to plan or design the
project to assure that it will not so
contaminate the aguifer.

On August 29, 1986, the Hays County
Seil and Water Conservation District
#351 petitioned EPA for sole source
designation of a portion of the Austin-
area Edwards aquifer in parts of Hays
and Travis Counties. The petition was
substantially complete according to the
proposed regulations for sole source
designation which were applicable at
the time. A public hearing was held on
March 3, 1987, in Austin, Texas, to
solicit public comments. The public
comment period closed on March 11,
1987. At the public hearing a
representative of the newly created
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Barton Springs Edwards Aquifer
Conservation (BSEACD) District
declared the intention of the District to
join in petitioning EPA for designation.
On March 5, 1287, notice was published
in the Federal Register of the
availability of new guidance for
evaluating SSA pelitions. The naotice
also indicated that the guidance would
apply to all petitions received after June
19, 1986. Thus, the new guidance is
applicable to the Austin-area Edwards
aquifer petition. Subsequently, the
Region notified the petitioners that the
pelition was incomplete according to the
new guidance and outlined.the specific
areas where additional information was
needed. On December 11, 1987, EPA
Regional representatives met with
representatives of the BSEACD, the City
of Austin and the Texas Water
Commission to discuss additional
information needed in the petition.
Information to complete the petition was
received by EPA in March of 1988,

11. Basis for Determination

Among the factors to be considered
by the Region VI Administrator in
connection with the designation of an
area under section 1424{e) are: (1)
Whether the particular aquifer is the
sole or principal scurce of drinking
water within the area in which it serves
as a drinking water supply; and (2)
whether contamination of the aquifer
would create a significant hazard to
public health. On the basis of technical
information available to this Agency,
the Region VI Administrator has made
the following findings, which constitute
the basis for the determination noted
above:

1. A portion of the Austin-area
Edwards aquifer system supplies
approximately 74% of the public and
domestic water consumed in the aquifer
service area, as identified by the
petitioner,

2. There is no existing alternative
drinking water source or combination of
sources which currently provides fifty
percent or more of the drinking water to
the aquifer service area, nor are there
any reasonably available alternative
sources which are capable of supplying
the drinking water demands of the
aquifer service area, should the aquifer
become contaminated.

3. The Austin-area Edwards aquifer
consists of the Georgetown limestone
and the underlying Edwards limestone,
both of which are of Cretaceous age.
The Georgetown limestone ranges in
thickness from 40 to 100 feet in the
subsurface, and consists of interbeds of
fossiliferous limestone and marly
limestone. The Edwards limestone
ranges in thickness from about 300 to

350 feet in the subsurface, and is
composed of thick to thin-bedded
limestone and delomitic limestone
containing solution collapse zones that
create cavernous and vugular porosity.
Since infiltration of precipitation and
streamflow to the aquifer occurs readily
in the recharge area, due to the
extensive fractures, faults, and other
secondary porosity features (e.g., caves,
sinkholes, etc.) which characterize both
the Edwards and Georgetown
formations, the aquifer is vulnerable to
contamination. Public and domestic
wells which withdraw water from the
Auslin-area Edwards aquifer under
water table conditions in the recharge
area are most susceptible to
contamination. Since groundwater
contamination can be difficult or
sometimes impossible to remediate and
since most of the drinking water in the
aquifer service area is provided by the
aquifer, contamination of the Austin-
area Edwards aquifer would pose a
significant public health hazard.

IiI. Description of the Austin-area
Edwards Aquifer

The Austin-area Edwards aquifer
extends northeastwardly in a narrow
band from a “groundwater divide,”
which separates it from the San
Antonio-area Edwards aquifer near
Kyle, Texas, in Hays County, to the
Colorado River in gsouthern Travis
County. Laterally, the location of the
Austin-area Edwards aquifer is defined
to the west by a line delineating the
geologic contact between the Edwards
Limestone, which forms the base of the
aquifer, and underlying Walnut or Glen
Rose formations. To the east, the lateral
boundary of the Austin-area Edwards
aquifer is a line which delineates a
marked decrease in groundwater
quality, known locally as the “bad water
line.”

The designated area covers
approximately the southern two-thirds
of the area in which the Austin-area
Edwards aquifer occurs, includes about
115 square miles and has boundaries at
its west, south, and east which coincide
with those which define the extent of
the aquifer. The northern boundary of
the designated area, as proposed by the
petitioners, is the surface watershed
divide (i.e., a topographic high) between
Slaughter Creek and Williamson Creek
and between Slaughter Creek and Boggy
Creek.

The Austin-area Edwards aquifer
recharge area makes up about the
western one-half of the designated area
described above, and occurs where the
Edwards or Georgetown limestones
(which together comprise the Edwards
aquifer) crop out at the surface. The

major creeks that cross the recharge
area within the designated area and
which contribute most of the recharge to
the Austin-area Edwards aquifer are:
Slaughter, Bear, Little Bear and Onion.
Since recharge from these creeks
provides the major portion of drinking
water for approximately 22,800 people,
the project review area includes the
entire designated area and the
streamflow source areas which
contribute recharge to the aquifer
through its recharge area.

1V. Information Utilized in
Determination

The information utilized in making
this determination includes the petition,
written and verbal comments submitted
by the public, and various technical
publications. The above data are
available to the public and may be
inspected during normal business hours
at the library of the U.S. Environmental
Protection Agency, Region VI, 1445 Ross
Avenue, Dallas, Texas 75202,

V. Project Review

EPA Region VI will work with Federal
agencies that in the future may provide
financial assistance to prejects in the
project review area of concern.
Interagency coordination will be
established to ensure EPA will be
notified of proposed commitments by
Federal agencies for projects which
could contaminate the aquifer. EPA will
then evaluate such projects and, where
necessary, conduct an in-depth review,
including solicitation of public
comments where appropriate. Should
the Regicnal Administrator determine
that a project may contaminate the
aquifer through its recharge zone so as
to create a significant hazard to public
health, no commitment may be entered
into for Federal financial assistance.
However, a commitment for Federal
financial assistance may, if authorized
under another provision of law, be
entered into to plan or design the project
to assure that it will not so contaminate
the aquifer. Although the project review
process cannot be delegated, the U.S.
Environmental Protection Agency will
rely to the maximum extent possible, on
any existing or future State and local
control mechanisms in protecting the
groundwater quality of the aquifer.

The EPA's review of any Federally
financially assisted project will include
coordination, as needed, with all
appropriate State and local agencies.
The EPA will give those agencies’
comments given full consideration, and
the Federal review process will attempt
to complement and support State and
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local groundwater protection
mechanisms.

VL. Summary of Public Comments

Of the comments received at the
public hearing and during the comment
period, ten were in favor of designation,
seven were opposed and three were
undecided. Major issues rasied by these
comments are discussed below:

Federal, State and Local Responsihilities

Several commenters expressed
concern that the sole source aquifer
program is a major duplication of
existing Federal, state and local
regulations and restrictions regarding
groundwater protection and also
represents another layer of bureaucratic
red tape. EPA does not believe that this
is the case. The sole source aquifer
program only affects Federally
financially assisted projects and,
therefore, does not duplicate efforts to
control the siting and operation of non-
Federally funded projects. EPA
recognizes the right of the states and
municipalities to initiate their own
groundwater protection programs, but
the Sole Source Aquifer program, as
implemented under the SDWA, deals
directly with Federally assisted
proejects,

Impact on Growth and Development of
the Area Proposed for Designation

Many commenters were concerned
that designation would restrict the
growth of south Austin and would cause
lengthy, expensive and unnecessary
delays for projects involving Federal
funds. EPA believes this will not be the
case for several reasons. The great
majority of the proposed area lies
outside the city limits of Austin; few
projects located within the current city
limits would be reviewed. Also, in the
eastern portion of the designated area,
including San Leanna, Manchaca, Buda
and other heavily developed areas, the
aquifer is covered by the Del Rio clay
and is said to be under artesian_
conditions. Because the aquifer is much
less vulnerable to contamination in the
artesian area, EPA anticipates that only
certain types of projects (e.g. those
involving excavations or wells) will
require detailed review for the artesian
area. Also, small isolated projects such
as home loans are presumed to pose an
insignificant threat to the aquifer and
will not be reviewed individually
although their cumulative affect may be
reviewed for larger projects or housing
developments. The SSA program has not
been responsible for any unnecessary
delays in any project completion, nor for
the rejection of any project's application
for Federal funding.

Location of Boundaries of the
Designaled Area

Some commenters questioned the
placement of the northern boundary of
the designated area. It was pointed out
that the Edwards aquifer in this area is a
hydrologic unit which is bounded on the
south by the Southern boudary of the
designated area but extends northward
to the Colorado River. The designated
area covers only the southern two-thirds
of this hydrologic unit, and it was
argued that excluding the northern one-
third of the aquifer would not allow
complete protection of the groundwater,

While EPA recognizes that the aquifer
extends beyond the boundaries of the
designated area it also recognizes that
the local population north of Slaughter
Creek is served predominantly by
surface water supplied by the City of
Austin. The Hays County Soil and
Water Conservation District #351, is its
sole source aquifer petition to EPA,
identified the Edwards aquifer as the
“'sole or principal water source” for the
people living in the southern two-thirds
of the aquifer segment. The course of
Slaughter Creek roughly defines the
northern boundary of the area identified
in the petition to be protected because
of its overwhelming dependence on the
Edwards as a drinking water source. In
order to include the entire area which
drains into Slaughter Creek that might
impact the area to be protected, the
northern border of the designated area
is set at the northern surface watershed
divide for Slaughter Creek (the
topographic high separating the
watershed of Slaughter Creek from the
watersheds of Williamson and Boggy
Creeks).

Hydrologic studies by the U.S.
Geological Survey indicate that the flow
of groundwater in the Edwards aquifer
south of Austin is toward the northeast.
Consequently, contamination of the
aquifer north of Slaughter Creck would
not affect the designated area. However,
due to the direction of groundwater
flow, the designation does provide a
degree of protection to the undesignated
portion of the hydrelogic unit.

Availobility of Alternate Water
Supplies

Some commenters felt that the
Edwards aquifer should not be
considered the sole or principal source
of water supply for the designated area
because of the future or present
availability of Austin city water,
Commenters suggested that the present
Austin water system could be easily
expanded to supply surface water to the
designated area and that such extension
is bound to follow development of the

area in the future. Under EPA guidelines
for the sole source aquifer program, the
feasibility of replacing the aquifer as a
water supply source is considered when
deciding whether to grant designation.
When cost of replacement exceeds 0.6%
of the mean household income,
replacement by the alternate source is
considered to be an economic burden.

It is estimated that the ecity of Austin
has the ability to replace the water
supply of the designated area. However,
reasonable estimates of the total cost of
replacement by surface water from
Austin result in a cost of approximately
$531 per year for each family in the
designated area, or 2.2% of the mean
household income. Under the
circumstances, Austin city water is not
considered to be a feasible replacement
for the water supplied by the Edwards
aquifer.

Regarding the question of expansion
of Austin city services into the
designated area, the designation
decision can not be based on future
events which are subject to
unpredictable economic and political
influences. The area under
consideration currently meets the
requirements for designation under the
sole aquifer program and there is no
provision in the Act or in EPA guidance
for denial of a petition based on
anticipated development of an area,

Date: May 27, 1988.
John 8. Floex,
Acting Regional Administrator, Region VI,
[FR Doc. 88-12768 Filed 6-6-86; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Agency Information Collection
Submitted to the Office of
Management and Budget for
Clearance

The Federal Emergency Management
Agency (FEMA) has submitted to the
Office of Management and Budget the
following information collection
package for clearance in accordance
with the Paperwork Reduction Act (44
U.S.C. Chapter35)

Type: Revision of 3067-0106.

Title: Flooded Property Purchase
Program.

Abstract: Section 1362 of the National
Flood Insurance Act of 1968 (Pub. L.
90-488) as amended. (42 U.S.C.
4103) authorizes FEMA to purchase
severely or repetitively damaged
insured properties to reduce future
Federal disaster costs. The forms
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will be used to collect data which

determines eligibility, funding

priorities and cost effectiveness.
Type of Respondents:

Individuals or households

State or local governments

Farms

Businesses or other for-profit

Non-profit institutions

Small businesses or organizations
Number of Respondenis: 150.

Burden Hours: 75.
Frequency of Recordkeeping or
Reporting: Annually.

Copies of the above information
collection request and supporting
documentation can be obtained by
calling or writing the FEMA Clearance
Officer, Linda Shiley, (202) 646-2624, 500
C Street, SW., Washington, DC 20472,

Comments should be directed to
Francine Picoult, (202) 395-7231, Office
of Management and Budget, 3235 NEOB,
Washington, DC 20508 within two
weeks of this notice.

Dated: May 31, 1988,
Wesley C. Moore,
Director, Office of Administrative Support,
[FR Doc. 88-12759 Filed 6-6-88; 8:45 am]
BILLING CODE 6718-21-M

FEDERAL MARITIME COMMISSION

Agreement(s) Filed; Alabama State
Docks Terminal Agreement

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street,
NW., Room 10325, Interested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC.
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments are found in § 572.603 of Title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement. 3

Agreement No.: 224-200124.

Title: Alabama State Docks Terminal
Agreement.

Parties:

Alabama State Docks Department
(Department)
Bama Stevedore & Terminal
Operators, Inc. (Bama)
Synopsis: The agreement authorizes
Bama to perform or have performed

freight handling services at the
Department's facilities at the Port of
Mobile.

By order of the Federal Maritime
Commission.
Tony P. Kominoth,
Assistant Secretary.

Dated: June 2, 1984.
[FR Doc. 88-12788 Filed 6-6-88; 8:45 am]
BILLING CODE 6730-01-M

Agreement(s) Filed; South Europe/
U.S.A. Freight Conference

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street
NW., Room 10325. Interested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments are found in § 572.603 of Title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Agreement No.: 202-010676-029.

Title: South Europe/U.S.A. Freight
Conference.

Parties:

Achille Lauro
Compania Trasatlantica Espanola,
S.A.
Costa Container Lines, S.p.A.
Evergreen Marine Corporation
{Taiwan) Ltd.

Farrell Lines, Inc.

Italia di Navigazione, S.p.A.

Jugolinija

Jugooceanija

Lykes Lines

A.P. Moller-Maersk Line

Nedloyd Lines

Sea-Land Services, Inc.

Trans Freight Lines

Zim Israel Navigation Company, Ltd.

Synopsis: The proposed amendment
would specifically state the authority of
the parties to negotiate and agree upon
prices or rates to be paid by the parties
to European inland carriers.

Agreement No.: 202-010790-005.
Title: Israel Eastbound Conference.
Parties:

Zim Israel Navigation Co., Ltd.
Farrell Lines, Inc,

Lykes Bros. Steamship Company, Inc.

Synopsis: The proposed amendment
would conform the agreement to the
Commission's requirements concerning
service contract provisions and make
other technical revisions necessitated by
such action,

Agreement No.: 203-011075-008.

Title: Central America Discussion
Agreement.

Parties:

United States/Central America Liner

Association

Nordana Line, Inc.

Concorde Shipping, Inc.

Marine Bulk Carriers, Inc.

Nexos Line

Thompson Shipping Co., Ltd.

Maritima Juno, S.A.

Synopsis: The proposed amendment
would delete Transportes Navieros
Equatorianos as a party and would add
Gran Golfo Express as a party to the
agreement. The parties have requested a
shortened review period

Agreement No.: 271-011196,

Title: Nedlloyd Lines/Hoegh Lines
Reciprocal Space Charter Agreement.

Parties:

Nedlloyd Lines,

Hoegh Lines.

Synopsis: The propesed agreement
would permit the parties to charter
space aboard one another’s vessels in
the trade between Pacific Coast ports of
North America and ports in Australia,
The parties have requested a shortened
review period. ;

By Order of the Federal Maritime
Commission.

Tony P. Kominoth,
Assistant Secretary.
Dated: June 2, 1988.

[FR Doc. 88-12787 Filed 6-6-88; 8:45 am)
BILLING CODE 6730-01-M

—_ —

FEDERAL RESERVE SYSTEM

Consumer Advisory Council;
Solicitation of Nominations for
Membership

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Solicitation of nominations for
membership on the Board’s Consumer
Advisory Council,

SUMMARY: The Board is asking the
public to nominate qualified individuals
for appointment to its Consumer
Advisory Council, which is comprised of
representatives both of consumer and
community interests and of the financial
services industry. Twelve new members
will be selected for three-year terms that
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will begin in January 1989. It is
contemplated that the Board will
announce its selection of new members
by year-end.

DATE: Nominations should be received
by August 31, 1988.

ADDRESS: Nominations should be
submitted in writing to Dolores S. Smith,
Assistant Director, Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, Washington, DC 20551.
This information about nominees is
available for inspection upon request,
except as provided in the Board's Rules
Regarding Availability of Information
(12 CFR 262.6(a)).

FOR FURTHER INFORMATION CONTACT:
Bedelia Calhoun, Staff Specialist,
Division of Consumer and Community
Affairs, (202) 452-2412; or for
Telecommunications Device for the Deaf
(TDD]) users only, Earnestine Hill or
Dorothea Thompson (202) 452-3544;
Board of Governors of the Federal
Reserve System, Washington, DC 20551.
SUPPLEMENTARY INFORMATION: The
Consumer Advisory Council was
established in 1976 at the direction of
Congress to advise the Federal Reserve
Board on the exercise of its duties under
the Consumer Credit Protection Act and
on other consumer related matters. The
Council by law represents the interests
both of consumers and of the financial
community. Members serve three-year
terms that are staggered to provide the
Council with continuity.

Twelve new members will be selected
this year for terms beginning January 1,
1989, to replace members whose terms
expire this year. Nominations should
include the address and telephone
number of the nominee, information
about past and present positions held,
and a description of special knowledge,
interests or experience related to
consumer credit or other consumer
financial services. Persons may
nominate themselves as well as other
candidates.

The Board is interested in candidates
who are willing to express their
viewpoints and who have some
familiarity with consumer financial
services. Candidates do not have to be
experts on all levels of consumer
financial services, but they should
Possess some basic knowledge of the
area. In addition, they should be able to
make the necessary time commitment to
Prepare for and attend meetings (usually
two to three days long) three times a
year and to take part in committee work.

In making the appointments, the
Board will seek to complement the
qualifications of continuing Council
members in terms of sffiliation and

geographic representation, and to ensure
the representation of women and
minority groups. The Board expects to
announce its selection of new members
by year-end.

The Council meets in Washington,
DC. Council members receive $100 per
day for participating in meetings and for
travel time. The Board also pays travel
expenses.

The names and affiliations of current
Council members (and the expiration
date of each term of office) are listed
below:

Chairman

Steven W. Hamm, Administrator, South
Carolina Department of Consumer
Affairs, Columbia, South Carolina,
December 31, 1988

Stephen Brobeck, Executive Director,
Consumer Federation of America,
Washington, DC, December 31. 1990

Vice Chairman

Edward J. Williams, Senior Vice
President, Consumer Banking Group,
Harris Trust and Savings Bank,
Chicago, Illinois, December 31, 1988

Edwin B. Brooks, Jr., President, Security
Federal Savings and Loan
Association, Richmond, Virginia,
December 31, 1988

Members

Naomi G. Albanese, Former Professor of
Home Economics, University of North
Carolina, Greensboro, North Carolina,
December 31, 1990

Judith N. Brown, Treasurer, American
Association of Retired Persons, Edina,
Minnesota, December 31, 1989

Michael S. Cassidy, Vice President,
Chase Manhattan Bank, N.A., New
York, New York, December 31, 1988

Betty Tom Chu, Chairman, Trust Savings
Bank, Arcadia, California, December
31, 1890

Jerry D. Craft, Executive Vice President,
First National Bank of Atlanta,
Atlanta, Georgia, December 31, 1990

Donald C. Day, President, New England
Securities Corp., Boston,
Massachusetts, December 31, 1990

Richard B. Doby, Financial Services
Consultant, Denver, Colorado, ~
December 31, 1989

Richard H. Fink, President, Citizens for a
Sound Economy, Washington, DC,
December 31, 1989

Neil J. Fogarty, Attorney, Hudson
County Legal Services, Jersey City,
New Jersey, December 31, 1988

Stephen Gardner, Assistant Attorney
General, Consumer Protection
Division, State of Texas, Dallas,
Texas, December 31, 1989

Kenneth A. Hall, President, South
Division, First United Bank, Picayune,
Mississippi, December 31, 1988

Elena Hanggi, Director, Institute for
Social Justice, Little Rock, Arkansas,
December 31, 1989

Robert A. Hess, President and General
Manager, Wright Patman
Congressional Federal Credit Union,
Washington, DC, December 31, 1990

Robert ]. Hobbs, Deputy Director,
National Consumer Law Center,
Boston, Massachusetts, December 31,
1988

Ramon W. Johnson, Professor of
Finance, College of Business and
Graduate School of Business,
University of Utah, Salt Lake City,
Utah, December 31, 1989

Robert W. Johnson, Professor of
Management and Director, Credit
Research Center, Purdue University,
West Lafayette, Indiana, December
31, 1988

A.J. King, Chairman, Valley Bank of
Kalispell, Kalispell, Montana,
December 31, 1990

John M. Kolesar, President, Ameritrust
Development Bank, Cleveland, Ohio,
December 31, 1988

Alan B. Lerner, Senior Executive Vice
President, Associates Corporation of
North America, Dallas, Texas,
December 31, 1988

Richard L.D. Morse, Professor of Family
Economics, Kansas State University,
Manhattan, Kansas, December 31,
1989

William E. Odom, Chairman of the
Board, Ford Motor Credit Company,
Dearborn, Michigan, December 31,
1990

Sandra R. Parker, Chairman, Banking
Committee, Richmond United
Neighborhoods, Richmond, Virginia,
December 31, 1988

Sandra Phillips, Executive Director,
Oakland Planning and Development
Corporation, Pittsburgh, Pennsylvania,
December 31, 1890

Jane Shull, Director, Institute for the
Study of Civic Values, Philadelphia,
Pennsylvania, December 31, 1988

Ralph E. Spurgin, President and Chief
Executive Officer, Limited Credit
Services, Inc., Columbus, Ohio,
December 31, 1990

Lawrence Winthrop, President,
Consumer Credit Counseling Service
of Oregon, Inc., Portland, Oregon,
December 31, 1930
Board of Governors of the Federal Reserve

System, June 1, 1988.

James McAfee,

Associate Secretary of the Board.

[FR Doc. 88-12720 Filed 6-6-88; 8:45 am)
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American National Insurance Richard G. Fanslow, Cargill,
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108./C0: O Bl covisseoscsisssarioss 88-1620 | 05/25/88 pany. 88-1644 | 05/27/88
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munications of Ohio ...... 88-1597 | 05/27/e8 % - Sl
USA- ‘Moblle - Communica. By direction of the Commission.
tions, Inc. fl, Graphic Scan- Emily H. Rock,
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David L. Paul, Dr. Ghaith R. [FR Doc. 88-12750 Filed 6-6-88; 8:45 am]
Pharaon, American South- BILLING CODE 6750-01-M
ern Insurance Company........ 88-1600 | 05/27/88
Curtis L. Carlson, General
Eleclric Company, Gelco
Travel Management Serv- DEPARTMENT OF HEALTH AND
[ 0 T W o e s ) 88-1604 | 05/27/68 | HUMAN SERVICES
w:lsnam J. Stoecker, City Auto
tamping Co., Inc., City Centers for Disease Control
E Auto Stamping Co., Inc......... | B8-1608 | 05/27/88
s %egr‘;fe“x"' omoumig National Institute for Occupational
Weight Loss Centers, Inc. ...| 88-1617 | 05/27/8s | Safety and Health; Research and
Printon, Kane Govemment Demonstration Grants Relating to
sSte(‘:unges. Y gxs: :n:er Occupational Safety and Health;
ate Bancorp., First Inter- 1 scal
state Capital Markets, Inc....| 88-1618 | 05/27/88 1“;:3 ability of Funds for Fiscai Year
Pegmsu&ar & Oriental Steam
igation Com X
avigaton Compary, b, S The Centers for Disease Control
Pacific Enterprises, Apache (CDC), National Institute for
Petroleum. Company, L.P., Occupational Safety and Health
::C Lgperaung Partner- YN (NIOSH), announces the availability of
Wmf’e‘nhu;"‘é;;;;;'l """"""""" 2] funds in Fiscal Year 1988 for research
Company, Fireman’s Fund and demonstration project grants
Corporation, Southern relating to occupational safety and
Guaranty Insurance Com- health. The objective of this program is
pany 88-1640 | 05/27/88

to award funds to eligible institutions or
agencies to establish, discover,

elucidate, or confirm information
relating to occupational safety and
health, including innovative methods,
techniques, and approaches for dealing
with occupational safety and health
problems. The Catalog of Federal
Domestic Assistance number is 13.262.

Authority

This program is authorized under
section 20(a)(1) of the Occupational
Safety and Health Act of 1970 (29 U.S.C.
669(a)(1)) and section 501(c) of the
Federal Mine Safety and Health Act of
1977 (30 U.S.C. 951). Program regulations
applicable to these grants are in Part 87,
“National Institute for Occupational
Safety and Health Research and
Demonstration Grants," of Title 42, Code
of Federal Regulations,

Eligibility Requirements

Eligible applicants include non-profit
and for-profit organizations. Thus
universities, colleges, research
institutions and other public and private
organizations including State and loczal
governments and small, minority and/or
woman-owned businesses are eligible
for these research and demonstration
grants.

Availability of Funds

There is $6,299,000 available in Fiscal
Year 1988 to fund research project
grants, demonstration grants, Special
Emphasis Research Career Award
(SERCA) grants, small grants, and Small
Business Innovation Research (SBIR)
grants.

For research project grants, it is
expected that 22 continuation grants will
be awarded totaling approximately
$3.099 million and that about 17 new and
competing renewal grants will be
awarded totaling approximately $2.153
million and ranging from approximately
$50,000 to $250,000 with the average
award being approximately $140,000.

For SERCA grants, it is expected that
approximately $222,000 will be awarded
for seven continuation grants and
$259,000 for eight new grants.

For small grants, it is expected that
approximately $143,000 will be awarded
for seven continuation grants and
$248,000 for eleven new grants.

For SBIR grants, the total available
funds for phase I and Il awards is
approximately $175,000.

Grants are usually funded for 12
months in project periods of up to 5
years for research project and
demonstration grants, 3 years for
SERCA grants, and 2 years for small
grants. Continuation awards within the
project period are made on the basis of
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satisfactory progress and on the
availability of funds.

Program Requirements
A. Research Project Grants

A research project grant application
should be intended and designed to
establish, discover, develop, elucidate,
or confirm information relating to
occupational safety and health,
including innovative methods,
techniques, and approaches for dealing
with occupational safety and health
problems. These studies may generate
information that is readily available to
solve problems or contribute to a better
understanding of underlying causes and
mechanisms.

B. Demonstration Grants

A demonstration grant application
should address, either on a pilot or full-
scale basis, the technical or economic
feasibility or application of: (1) A new or
improved occupational safety or health
procedure, method, technique, or
system, or (2) an innovative method,
technique, or approach for preventing
occupational safety or health problems.

C. Special Emphasis Research Career
Award (SERCA) Grants

The SERCA is designed to enhance
the research capability of individuals in
the formative stages of their careers
who have demonstrated outstanding
potential for contributing as
independent investigators to health-
related research. Candidates must have
had 2 or more years of relevant post-
doctoral experience prior to the
submission date. The application must
document accomplishments in this
period that demonstrate research
potential; it must also present a plan for
additional experience in a productive
scientific environment at domestic
institutions that will foster development
of a career of independent research in
the area of occupational safety and
health. The SERCA is not intended for
untried investigators, or for productive,
independent investigators with
significant numbers of publications of
high quality, or for persons of senior
academic rank (above associate
professor or tenured). Moreover, the
award is not intended to substitute one
_ source of salary support for another for
an individual who is already conducting
full-time research, nor is it intended to
be a mechanism for providing
institutional support. The application
must demonstrate that the award will
make a difference in and enhance the
candidate's development as an
independent investigator.

Candidates must indicate a
commitment of at least 60 percent time

* [not necessarily 60 percent salary)

devoted to research under the SERCA
grant, although full-time is desirable.
Other work in the area of occupational
safety and health will enhance the
candidate’s qualifications but is not a
substitute for this requirement. While
working closely with one or more
advisers, the awardee is expected to
develop capabilities in fundamental,
applied, and/or clinical research in one
of the areas listed under "Programmatic
Interests.” At the end of the award
period, evidence of independent
investigative capability should be
present such that the individual is betier
able to compete in traditional NIOSH
research grant activities.

The total grant award may comprise
direct costs of up to $30,000 per year and
up to 8 percent additional indirect costs.
Direct costs may include salary plus
fringe benefits, technical assistance,
equipment, supplies, consultant costs,
domesfic travel, publication, and other
costs, If the awardee already holds a
smell grant on the same research topic,
the amount of the SERCA may be
reduced up to the amount of the small
grant. Awards may be up to 3 years and
will not be renewable.

D. Small Grants

A small grant application is intended
to provide financial support to carry out
exploratory or pilot studies, to develop
or test new techniques or methods, or to
analyze data previously collected. This
small grant program is intended for
predoctoral graduate students, post-
doctoral researchers (within 3 years
following completion of doctoral degree
or completion of residency or public
health training) and junior faculty
members (no higher than assistant
professor). If university policy requires
that a more senior person be listed as
principal investigator, the application
should specify that the funds are for the
use of a particular student or junior-
level person and shouid include
appropriate justification for this
arrangement. Though biographical
sketches are required only for the
person actually doing the work, the
application should indicate who would
be supervising the research. Small grant
applications should be identified as such
on the application form.

The total small grant award may
comprise direct costs of up to $15,000
per year and additional indirect costs,
as appropriate. The grants may be
awarded for up to 2 years and are
thereafter continuable by competitive
renewal as a regular research grant.
Salary of the principal investigator as

well ag that of the junior investigator, if
university policy requires a senior
person to be listed as the principal
investigator, will not be allowed on a
small grant, though salaries can be
requested for necessary support staff
such as laboratory technicians,
interviewers, etc.

E. Program Project Grants

NIOSH will also accept applications
for program project grants, but only after
discussion with the individuals listed in
this announcement.

Programmatic Interests

NIOSH program priorities, listed
below, are applicable to all of the above
types of grants. The conditions or
examples listed under each category are
selected examples, not comprehensive
defintions of the category. Investigators
may also apply in other areas related to
occupational safety and health.
Applications responding to this
announcement will be reviewed by staff
for their responsiveness and relevance
to occupational safety and health.
Assignment to NIOSH for funding
consideration will be according to
established referral guidelines. Potential
applicants with questions concerning
the acceptability of their proposed work
should contact the individuals listed in
this announcement under “FOR FURTHER
INFORMATION CONTACT.”

1. Occupational lung disease:
asbestosis, byssinosis, silicosis, coal
workers' pneumoconiosis, lung cancer,
occupational asthma

2. Musculoskeletal injuries: disorders
of the back, trunk, upper extremity,
neck, lower extremity: traumatically
induced Raynaud's phenomenon

3. Occupational cancers (other than
lung): leukemia; Mesothelioma; cancers
of the bladder, nose and liver

4, Severe occupational traumatic
injuries: amputations, fractures, eye loss,
and lacerations

5. Cardiovascular diseases:
hepertension, coronary artery disease,
acute myocardial infarction

6. Disorders of reproduction:
inferitlity, spontaneous abortion,
teratogenesis

7. Neurotoxic disorders: peripheral
neuropathy, toxic encephalitis,
psychoses, extrere personality changes
{exposure-related)

8. Noise-induced loss of hearing

9. Dermatologic conditions: :
dermatoses, burns (scalding), chemical
burns, contusions (abrasions)

10. Psychological disorders: neuroses,
personality disorders, alcoholism, drug
dependency
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11. Engineering control systems: new
technology performance evaluation,
preconstruction review, equipment
redesign, containment of hazards at the
source, fundamental dust generation
mechanisms, machine guarding/
avoidance methods, explosion contrel,
removal of emissions after generation,
dispersion models, monitoring and
warning techniques, technology transfer

12. Respirator research: new and
innovative respiratory protective
devices, techniques to predict
performance, effectiveness of respirator
programs, physiologic and ergonomic
factors, medical surveillapce strategies,
psychoelogical and motivational aspects,
effectiveness of sorbents and filters,
including chemical and physical
properties.

Criteria for Review

Applications are not subject to review
as governed by Executive Order 12372,
Intergovernmental Review of Federal
Programs.

Applications will be evaluated by a
dual review process. The primary (peer)
review is based on scientific merit and
significance of the project, competence
of the proposed staff in relation to the
type of research involved, feasibility of
the project, likelihood of its producing
meaningul results, appropriateness of
the proposed project period, adequacy
of the applicant’s resources available for
the project, and appropriateness of the
budget request.

Demonstration grant applications will
be reviewed additionally on the basis of
the following criteria:

¢ Degree to which project objectives
are clearly established, obtainable, and
for which progress toward attainment
can and will be measured.

* Availability, adequancy, and
competence of personnel, facilities, and
other resources needed to carry out the
project.

* Degree to which the project can be
expected to yield or demonsirate results
that will be useful and desirable on a
national or regional basis.

* Exient of cooperation expected
from industry, union, or other
participants in the project, where
applicable.

SERCA grant applications will be
reviewed additionally on the basis of
the following criteria:

» The review process will consider
the applicant's scientific achievements,
evidence of demonstrated commitment
to a research career in occupational
safety and health, and supportive nature
of the research environment {including
letter(s) of reference from adviser(s)
which should accompany the
application).

Small grant applications will be
reviewed additionally on the basis of
the following criteria:

* The review process will take into
consideration the fact that the
applicants do not have extensive
experience with the grant process.

A secondary review will also be
conducted. Factors considered in the
secondary review will include:

* The results of the initial review.

¢ The significance of the proposed
study to the research programs of
NIOSH.

¢ National needs and program
balance.

¢ Policy and budegtary
considerations.

Application and Award

Applications should be submitted on
Form PHS-398 (revised September 1986)
or PHS-5161-1 for State and local
government applications. Forms should
be available from the institutional
business offices or from: Office of
Grants Inquiries, Division of Research
Grants, National Institutes of Health,
Westwood Building—Room 448, 5333

Westbard Avenue, Bethesda, Maryland
20892,

The original and six copies of the
application must be submitted to the
address below on or before the specified
receipt dates in accordance with the
instructions in the PHS-398 packet:
Division of Research Grants, National
Institutes of Health, Westwood
Building—Room 240, Bethesda,
Maryland 20892.

In developing the application please
note that the conventional presentation
for grant applications should be used
and the points identified under “Criteria
for Review" must be fulfilled.

An applicant organization has the
option of having specific salary and
fringe benefit amounts for individuals
omitted from the copies of the
application that are made available to
outside reviewing groups. If the
applicant's orginization elects to
exercise this option, use asterisks on the
original and six copies of the application
to indicate those individuals for whom
salaries and fringe benefits are being
requested; the subtotals must still be
shown. In addition, submit an additional
copy of page 4 of Form PHS-398,
completed in full with the asterisks
replaced by the amount of the salary
and fringe benefits requested for each
individual listed. This budget page will
be reserved for internal PHS staff use
only.

The instructions in the Form PHS-398
packet should be followed concerning
deadlines for either deliverying or
mailing the applications. The application
should be sent or delivered using the
mailing label in the Form PHS-398
packet.

The proposed timetable for receiving
applications and awarding grants is as
follows:

Application deadiine Primary review group meating Secondary review meating Em

New and competing renewal applications:

February 11 June .| September December 1.

June 12 OtODET/NOVEMDON ... irenrerriosisisaseaseissescarsisnesmsenss January . April 1,

October 1% February/March. May.. July 1.
Exceptions: Career Development and Smail

Grants:

March 1 June September December 1.

July 1 October/November J January April 1.

November 1 February/March May July 1.

l'Competingrenewaldeadlimam!thwf.

Awards will be made based on results
of the initial and secondary reviews,
balance among areas of programmatic
interest, emphasis area, and availability
of funds.

FOR FURTHER INFORMATION CONTACT:

For Technical Information Contact: Roy
M. Fleming, Sc.D., Associate Director
for Grants, National Institute for
Occupational Safety and Health,

Centers for Disease Control, 1600
Clifton Road, NE., Bldg. 1, Rcom 3053,
Atlanta, Georgia 30333, Telephone:
(404) 839-3343.




209506

Federal Register /| Vol. 53, No. 109 / Tuesday, June 7, 1988 / Notices

For Business Information Contact:
Henry Cassell, Grants Management
Officer, Centers for Disease Control,
255 E. Paces Ferry Rd., NE., Room 321,
Atlanta, Georgia 30305, Telephone:
(404) B42-6575.

Dated: May 27, 1988,
Signed by:

Larry W. Sparks,

Acting Director, National Institate for

Occupational Safety and Health.

[FR. Doc. 8812781 Filed 6-6-88; 8:45 am]

BILLING CODE $160-13-M

Food and Drug Administration
[Docket No. 88M-0186]

Medstone International, Inc,;
Premarket Approval of the Medstone
1050 ST Lithotripter

AGENCY: Food and Drug Administration;
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announging its
approval of the application by Medstone
International, Inc., Costa Mesa, CA, for
premarket approval, under the Medical
Device Amendments of 1976, of the
Medstone 1050 ST Lithotripter. After
reviewing the recommendation of the
Castroenterology/Urology Devices
Panel, FDA's Center for Devices and
Radiological Health ([CDRH) notified the
applicant by letter of April 15, 1988, of
the approval of the application.
DATE: Petitions for administrative
review by July 7, 1888.
ADDRESS: Written requests for copies of
the summary of safety and effectiveness
data and petitions for administralive
review to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Frank S. Casciani, Center for Devices
and Radiclogical Health (HFZ-420),
Food andiDrug Adminisiration, 8757
Georgia Ave,, Silver Spring, MD 20910,
301-427-7750.
SUPPLEMENTARY INFORMATION: On
-September 3, 1987, Medstone
International, Inc., Costa Mesa, CA
92627, submitted to CBRH an
application for premarket approval of
the Medstone 1050 ST Lithotripter. FDA
filed the application on September 10,
1887. The device is an extracorporeal
shock wave lithotripter for use in the
fragmentation of upper urinary tract
stones, i.e., renal calyceal stones, renal
pelvic stones, and upper ureteral stones.
On November 18, 1987, the
Gastroenterology-Urclogy Devices

Panel, an FDA advisory committee,
reviewed and recommended approval of
the application. On April 15, 1988, CDRH
approved the application by a letter to
the applicant from the Director of the
Office of Device Evaluation, CDRH.

A summary of the safety and
effectiveness data on which CDRH
based its approval is on file in the
Dockets Management Branch (address
above) and is available from that office
upon writien request. Requests should
be identified with the name of the
device and the docket number found in
brackets in the heading of this
document.

A copy of all approved labeling is
available for public inspection at
CDRH—contact Frank S. Casciani
(HFZ-420), address above.

Opportunity for Administrative Review

Section 515{d)(3) of the Federal Food,
Drug, and Cosmetic Act (the act) (21
U.S.C. 360e(d)(3)) authorizes any
interested person to petition, under
section 515(g) of the act (21 U.S.C.
360e){g)). for administrative review of
CDRH's decision to approve this
application. A petitioner may request
either a formal hearing under Part 12 (21
CFR Part 12) of FDA’s administrative
practices and procedures, regulations or
a review of the application and CDRH's
action by an independent advisory
committee of experts. A petition is to be
in the form of a petition for -
reconsideration under § 10.33(b) (21 CFR
10.33(b)). A petitioner shall identify the
form of review requested (hearing or
independent advisory committee) and
shall submit with the petition supporting
dala and information showing that there
is a genuine and substantial issue of
material fact for resolution through
administrative review. After reviewing
the petition, FDA will decide whether to
grant or deny the petition and will
publish a notice of its decision in the
Federal Register. If FDA grants the
petition, the notice will state the issue to
be reviewed, the form of review to be
used, the persons who may participate
in the review, the time and place where
the review will occur, and other details.

Petitioners may, at any time on or
before July 7, 1988, file with the Dockets
Management Branch (address above)
two copies of each petition and
supporting data and information,
identified with the name of the device
and the docket number found in
brackets in the heading of this
document. Received petitions may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

This notice is issued under the Federal

Food, Drug, and Cosmetic Act (secs.

515{d}), 520(h). 90 Stat. 554-555, 571 (21

U.S.C. 360e[d), 360j{h))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Director, Center for
Devices and Radiological Health (21
CFR 5.53).

Dated: May 27, 1988
John C. Villforth,

Director, Cenler for Devices and Radiological
Health.

[FR Doc. 88-12790 Filed 6-8-88; 8:45 am|
BILLING CODE 4160-01-M

[Docket No. 88M-0161)

N&N Contact Lens International, Inc.;
Premarket Approval of Tresoft and
Tresoft Thin (Ocufiicon A) Soft
(Hydrophilic) Contact Lenses

AGENCY: Food and Drug Administration;
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing its
approval of the application by N & N
Contact Lens International, Inc.,
Lynnwood, WA, for premarket approval,
under the Medical Device Amendments
0f 1976, of the Tresoft and Tresoft Thin
(ocufilcon A) Seoft (Hydrophilic) Contact
Lenses. After reviewing the
recommendation of the Ophthalmic
Devices Panel, FDA’s Center for Devices
and Radiological Health (CDRH)
notified the applicant by letter of March
31, 1988, of the approval of the &
application.

DATE: Petitions for administrative
review by July 7, 1988

ADDRESS: Written requests for copies of
the summary of safety and effectiveness
data and petitions for administrative
review to the Dockets Management
Branch (FHA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
David M. Whipple, Center for Devices
and Radiological Health (HFZ-460),
Food and Drug Administration, 8757
Georgia Ave., Silver Spring, MD 20910,
301-427-7940.

SUPPLEMENTARY INFOAMATION: On
December 15, 1987, N & N Contact Lens
International, Inc., Lynnwood, WA
98046, submitted to CDRH an
application for premarket approval of
the Tresoft and Tresoft Thin {ocufilcon
A) Soft (Hydrophilic) Contact Lenses.
The lenses are indicated for daily wear
for the correction of visual acuily in
aphakic and not-aphakic persons with
nondiseased eyes that are myopic or
hyperopic. The lenses may be worn by
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persons who exhibit astigmatism of 1.50
diopters (D) or less that does not
interfere with visual acuity. The Tresoft
(ocufilcon A) Lens ranges in powers
from —20.00 D to 4-20.00 D, The Tresoft
Thin (ocufilcon A) Lens ranges in
powers from —15.00 D to + 20.00 D, The
lenses are to be disinfecied using a
chemical (not heat) disinfection system.
The applicatien includes authorization
from Ciba Vision Corp., Atlanta, GA
30340, to incorporate the information
contained in its approved premarket
approval applications for the Tresoft
and Tresoft Thin (ocufilcon A) Soft
(Hydrophilic) Contact Lenses.

On February 18, 1977, Ciba's PMA
N17-855 was approved by FDA. On
March 31, 1988, CDORH approved the
subject application (P870078) by a letter
to the applicant from the Director of the
Office of Device Evaluation, CORH.

A summary of the safety and
effectiveness data on which CDRH
based its approval is on file in the
Dockets Management Branch (address
above) and is available from that office
upon written request. Requests should
be identified with the name of the
device and the docket number found in
brackets in the heading of this
document.

A copy of all approved labeling is
available for public inspection at
CDRH—contact David M. Whipple
(HFZ-480), address above.

The labeling of the aproved contact
lens states that the lens is to be used
only with certain solutions for
disinfection and other purposes. The
restrictive labeling informs new users
that they must avoid using certain
products, such as solutions intended for
uge with hard contact lenses only. The
restrictive labeling needs to be updated
periodically, however, to refer to new
lens solutions that CDRH approves for
use with aproved contact lenses
made of polymers other than
polymethylmethacrylate, to comply with
the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 301 et seq.), and
regulations thereunder, and with the
Federal Trade Commission Act (15
U.S.C. 41-58), as amended. Accordingly,
whenever CDRH publishes a notice in
the Federal Register of approval of a
new solution for use with an approved
lens, each contact lens manufacturer or
PMA holder shall correct its labeling to
refer to the new solution at the next
printing or at any other time CDRH
prescribes by letter to the applicant,

Opportunity for Administrative Review

Section 515(d)(3) of the act (21 U.S.C.
360e(d)(3)) authorizes any interested
person to petition, under section 515(g)
of the act (21 U.S.C. 360e(g)), for

administrative review of CDRH's
decision to approve this application. A
petitioner may request either a formal
hearing under Part 12 [21 CFR Part 12) of
FDA's administrative practices and
procedures regulations or a review of
the application and CDRH's action by
an independent advisory committee of
experts. A petition is to be in the form of
a petition for reconsideration under
§ 10.33(b) (21 CFR 10.33(b)). A petitioner
shall identify the form of review
requested (hearing or independent
advisory committee) and shall submit
with the petition supporting data and
information showing that there is a
genuine and substantial issue of
material fact for resolution through
administrative review. After reviewing
the petititon, FDA will decide whether
to grant or deny the petition and will
publish a notice of its decision in the
Federal Register. If FDA grants the
petition, the notice will state the issue to
be reviewed, the form of review to be
used, the persons who may participate
in the review, the time and place where
the review will occur, and other details.
Petitioners may, at any time on or
before July 7, 1988, file with the Dockets
Management Branch (address above)
two copies of each petition and
supporting data and information,
identified with the name of the device
and the docket number found in
brackets in the heading of this
document. Received petitions may be
seen in the office above between 8 a.m.
and 4 p.m., Monday through Friday.
This notice is issued under the Federal
Food, Drug, and Cosmetic Act (secs.
515(d), 520(h), 80 Stat. 554-555, 571 (21
U.S.C. 360e{d), 360(h))) and under

authority delegated to the Commissioner _

of Food and Drugs (21 CFR 5.10) and
redelegated to the Director, Center for
Devices and Radiological Health {21
CFR 5.53).

Dated: May 27, 1988.
John C. Villforth,

Director, Center for Devices and Radiclogical
Health.

{FR Doc. 88-12791 Filed 6-6-88; 8:45 am]
BILLING CODE 4160-01-M

National Institutes of Health

National Cancer Institute; Meeting

Notice is hereby given that a public
meeting will be held so that the recently
formed National Research Council/
National Academy of Sciences
Committee on Dietary Guidelines
Implementation may receive information
relevant to its study. Established at the
request of the National Cancer Institute
and the Kaiser Family Foundation, the

Committee will conduct an indepth
study and propose detailed strategies
and options for the implementation of
dietary guidelines by government
agencies at all levels; by professionals
in the nutrition, medical, and allied
health fields; by educational institutions;
and by certain segments of the private
sector, including institutions concerned
with mass feeding,

The Committee is chaired by Dr.
Edward N. Brandt, Chancellor of the
University of Maryland at Baltimore and
former Assistant Secretary for Health.

The meeting will be held on
Wednesday, July 6 from 8:15 a.m: to 3:30
p.m. in the auditorium of the National
Academy of Sciences, 2100 C Street,
NW., Washington, DC 20418. The entire
meeting will be open to the public, but
attendance will be open to the public,
but attendance will be limited to space
available.

Written material for presentation to
the Committee can be of any length and
should be sent to one of the individuals
listed below by Friday, June 17. Multiple
copies should be provided if public
distribution at the meeting is desired.
Persons wishing to make oral
presentations should also submit their
written comments by June 17. When the
final program has been determined, all
oral presenters will be given a specified
amount of time to summarize their
views. Time will be also provided for
discussion.

For further information contact Lenora
Moragne, Ph.D., or Paul Thomas, Ed.D.,
Dietary Guidelines Implementation
Committee, National Academy of
Sciences, 2101 Constitution Avenue,
NW., Room 340, Washington, DC 20418,
(202) 334-2582.

Dated: May 31, 1988,
James B. Wyngaarden,
Director, National Institutes of Health.
[FR Doc. 88-12797 Filed 6-8-88; 8:45 am}
BILLING CODE 4140-01-M

National Heart, Lung, and Biccd
Institute; Meeting

Notice is hereby given of the meeting
of the Interagency Technical Committee
(IATC), sponsored by the National
Heart, Lung, and Blood Institute on July
20, 1988, from 1 p.m. to 5 p.m,, at the
National Institutes of Health, Building
31, C-Wing, Conference Room 9, 9000
Rockville Pike, Bethesda, Maryland
20892, (301) 496-5031.

The entire meeting is open to the
public. The IATC is mesting to give
member agencies the opportunity to
exchange information on the status of
their respective programs that relate to
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heart, blood vessel, lung, and blood
diseases and blood resources.
Attendance by the public will be limited
to space available,

For the agenda, list of participants,
and meeting summary, contact: Ms.
Janyce N. Hedetniemi, Chief, Planning
and Coordination Branch, Office of
Program Planning and Evaluation,
National Heart, Lung, and Blood
Institute, National Institutes of Health,
Building 31, Room 5A03, Bethesda.
Maryland 20892, (301) 496-5031.

Dated: May 31, 1988.

James B. Wyngaarden,

Director, NIH.

[FR Doc. 88-12798 Filed 6-6-86; 8:45 am|
BILLING CODE 4140-01-M

DEPARTMENT OF THE INTERIOR

Minerals Management Service

Development Operations Coordination
Document

AGENCY: Minerals Management Service;
Interior.

ACTION: Notice of the receipt of a
proposed Development Operations
Coordination Document (DOCD).

SUMMARY: Notice is hereby given that
Mobil Exploration & Producing U,S. Inc.
has submitted a DOCD describing the
activities it proposes to conduct on
Lease OCS 053, Block 128, Eugene Island
Area; offshore Louisiana. Proposed
plans for the above area provide for the
development and production of
hydrocarbons with support activities to
be conducted from an existing onshore
base located at Morgan City, Louisiana.
DATE: The subject DOCD was deemed
submitted on May 25, 1988.

ADDRESS: A copy of the subject DOCD
2 available for public review at the
Public Information Office, Gulf of
Mexico OCS Region, Minerals
Management Service, 1201 Elmwood
Park Boulevard, Room 114, New
Orleans, Louisiana (Office Hours: 8 a.m.
to 4:30 p.m., Monday through Friday).
FOR FURTHER INFORMATION CONTACT:
Mr. Lars T. Herbst, Minerals
Management Service, Gulf of Mexico
OCS Region, Field Operations, Plans,
Platform and Pipeline Section,
Exploration/Development Plans Unit;
Telephone (504) 736-2533.
SUPPLEMENTARY INFORMATION: The
purpose of this Notice is to inform the
public, pursuant to section 25 of the OCS
Lands Act Amendments of 1978, that the
Minerals Management Service is
considering approval of the DOCD and
that it is available for public review.

Revised rules governing practices and
procedures under which the Minerals
Management Service makes information
contained in DOCDs available to
affected States, executives of affected
local governments, and other interested
parties became effective December 13,
1979 (44 FR 52685). Those practices and
procedures are set out in revised
§ 250.34 of Title 30 of the CFR.

Date: May 25, 1988,
J- Rogers Pearcy,

Regional Director, Guif of Mexico OCS
Region.

[FR Dac. 88-12751 Filed 6-6-88; 8:45 am|
BILLING CGDE 4310-MR-M

National Park Service

Golden Gate National Recreation Area
Advisory Commission; Meeting

/

Notige is hereby given in accordance
with the Federal Advisory Committee
Act that a meeting of the Golden Gate
National Recreation Area Advisory
Commission will be held at 7:30 p.m.
(PDT) on Thursday, July 7, 1988, at
Building 201, Fort Mason, San Francisco,
California.

The Advisory Commission'was
established by Public Law 92-589 to
provide for the free exchange of ideas
between the National Park Service and
the public and to facilitate the
solicitation of advice or other counsel
from members of the public on preblems
pertinent to the National Park Service
systems in Marin, San Francisco and
San Mateo Counties.

Members of the Commission are as
follows:

Mr. Frank Boerger, Chairman
Ms. Amy Meyer, Vice Chair

Mr. Ernest Ayala

Mr. Richard Bartke

Dr. Howard Cogswell

Brig. Gen. John Crowley, USA (ret)
Mr. Margot Patterson Doss

Mr. Neil D. Eisenberg

Mr, Jerry Friedman

Mr. Steve Jeong

Ms, Daphne Greene

Ms. Gimmy Park Li '
Mr. Gary Pinkston

Mr. Merritt Robinson

Mr. R. H. Sciaroni

Mr. John J. Spring

Dr. Edgar Wayburn

Mr. Joseph Williams

The first agenda item will be a
presentation by the United States Army
on the proposal to expand the Post
Exchange at the Presidio of San
Francisco, Building T-135, by 26,000
square feet to provide increased retail
space and a consolidation of services

and activities presently found elsewhere
on post, The addition will be to the west
and south of the existing building. It will
contain the Garden Shop from the Four
Seasons Store, Building 609, which has
been demolished. The Post Exchange
building is at the 35 percent design stage
and construction is planned to begin in
the summer of 1988 and be completed in
14 months. The former Post Exchange
and the Four Seasons Store which have
been demolished for the site clearance
total the equivalent square footage of
the proposed one-story addition (26,000
square feet).

The second agenda item will be a
presentation by the U.S. Army on a
proposal to upgrade the motor pool area
and facilities located at Fort Scott in the
northwest section of the Presidio of San
Francisco. Approximately one-half acre
of the existing two-acre dirt parking
area would be paved and existing
asphalt areas would be resurfaced as
necessary. Improved drainage structures
and concrete curbs would be
constructed around the perimeter of the
parking area. Other work at the site
include rehabilitating the perimeter
fence and replacement of the west and
east gates at the site. The fence adjacent
to Lincoln Boulevard is to be moved 30
feet east to allow for screening tree
plantings.

The third agenda item will be a
presentation by the staff of Golden Gate
National Recreation Area on the
Environmental Assessment on options
for development of the Presidio
Bayfront/Crissy Field area in San
Francisco. Four alternatives are
considered for this San Francisco
shoreline site. Each alternative would
implement the approved General
Management Plan for the Golden Gate
National Recreation Area, which
recommended restored dunes, natural
landscaping, lawn, parking, and visitor
amenities, such as restrooms and picnic
facilities. The amount and location of
parking and the balance between the
urban and natural landscapes varies
under each alternative. Twenty acres of
open space will be created by removal
of paving and nonhistoric structures.
New and restored landscapes would
include dunes, grassland, lawn and a
seasonal wetland reminiscent of Crissy
Pield's past as a saltwater marsh. One
alternative considers a saltwater lagoon.

The formal presentation of the Crissy
Field Bayfront options were presented at
the Golden Gate National Recreation
Area Advisory Commission meeting on
March 10, 1988. A presentation of broad
development plans was made before the
GGNRA Advisory Commission on
November 10, 1987, Options for the
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Golden Gate National Recreation Area
portions of Presidic Bayfront/Crissy
Field were developed with the
assistance of John Northmore Roberts,
Landscape Architects and Land
Planners, of Berkeley, California, under
the auspices of the Golden Gate
National Park Association. Plans for
those Presidio Bayfront/Crissy Field
lands under U.S. Army management
were developed by the Directorate of
Engineering and Housing at the Presidio
of San Francisco. The San Francisco
City Planning Commission staff has also
participated in the formulation of these
options.

The meeting is open to the public.
Persons wishing to receive the
Environmental Assessment for the
Crissy Field plans should contact the
Staff Assistant, Golden Gate National
Recreation Area, Building 201, Fort
Mason, San Francisco, California 94123
or telephone (415) 556-4484.

This meeting will be recorded for
documentation and transcribed for
dissemination. Minutes of the meeting
will be available to the public after
approval of the full Advisory
Commission. A transcript is available
after July 28, 1888. For copies of the
minutes contact the Office of the Staff
Assistant, Golden Gate National
Recreation Area, Building 201, Fort
Mason, San Francisco, California 94123.
Stanley T. Albright,

Regional Director, Western Region.
[FR Doc. 88-12747 Filed 6-6-88; 8:45 am|
BILLING CODE 4310-70-M

National Register of Historic Places;
Pending Nominations; California et al.

Nominations for the following
properties being considered for listing in
the National Register were received by
the National Park Service before May
28, 1988. Pursuant to § 60.13 of 36 CFR
Part 60 written comments concerning the
significance of these properties under
the National Register criteria for
evaluation may be forwarded to the
National Register, National Park
Service, U.S. Department of the Interior,
Washington, DC 20243. Written
comments should be submiited by June
22, 1988,

Carol D, Shull,
Chief of Registration National Register.
CALIFORNIA

Buite County

Chico vieinity, Honey Run Covered Bridge,
Honey Run Humbug Rd.

o

Contra Costa County

Richmond. Ford Motor Company Assembly
Plant, 1414-1422 Harbour Way, S.

Los Angele County

Los Angeles. Machell-Seaman House, 2341
Scarff St.

San Bernardino County

Colton, Carnegie Public Library Building, 380
N. La Cadena Dr.

San Luis Obispo County

San Luis Obispo. Pacific Coast Railway
Company Grain Warehouse, 65 Higuera St.

Santa Clara County

Gilrey, Gilroy Free Library, 195 Fifth St.

Sonoma County

Healdsburg, Healdsbury Carnegie Library,
221 Matheson St.

Petaluma, Free Public Library of Petaluma,
20 Fourth St.

IOWA

Johnson County

lowa City, Ashton, Ned, House, 820 Park Rd.

Wright County

Clarion, Burlington, Cedar Rapids and
Northern Railroad Passenger Station, 302
S. Main

KENTUCKY

Bourbon County

Paris, Duncan Avenue Historic District,
Duncan, Stoner, Vine, and Massie Sts.

McCracken County

Paducah, Lincoln School, S. Eighth St.,
between Ohio and Tennessee Sts.

LOUISIANA

Madison County
Tallulah, Kell House, 502 N. Mulberry St.

Union County

Farmervilie, Stein, Daniel, House, 208 W,
Bayou

MAINE

Cumberland County

East Harpswell, East Harpswell Free Will
Baptist Church, Cundys Harbor Rd.

New Gloucester vicinity, Universalist
Meeling House, ME 231, Intervale

North Harpsell, Union Church, ME 123

Yarmouth, Central Parish Church, 146 Main
St.

Hancock County
Von Mach Site (ME 151/02)

Lincoln County

Boothbay Harbor, Auld-McCobb House, Qak
St.

Penobscot County

Eddington Bend [Site 74-8)
Bangor, Veazie, Jones P., House, 88 Fountain
St.

Somerset County

Norridgewock, Eaton School, Jot. of Main St.
and Mercer Rd. -

North Anson vicinity, Bailey Farm Windmill,
ME 16

Waldo County

North Islesboro vicinity, Free Will Baptist
Church and Cemetery, Church Rd.

Washington County

Addison vicinity, Indian River Baptist
Church, ME 187, Indian River

York County

Waterboro vicinity, First Baptist Church,
West side, Jct. of West Rd, and Federal St.

MASSACHUSETTS

Berkshire County

Sheffield, Sheffield Plain Historic District,
Roughly one-half mile of US 7, S from Cook
Rd.

Essex County

Peabody, Peabody, George, House, 205
Washington St.

Hampshire County

Northampton, Fort Hill Historic Distriet, 124,
130, 134, 144, 148, and 135 South St.

Middlesex County

Melrose, Meirose Public Library, 63 W.
Emerson St.

Suffolk County

Boston, Geodwin, Ozias, House, 7 Jackson
Ave.

MINNESOTA

St. Louis County

Ely vicinity, Burntside Lodge Historic
District, Off CR 88

NEBRASKA

Adams County

Pauline vicinity, Antioch School, Near
Crooked Creek

Buffalo County

Meisner, George, House,

Butler County

David City, Thorpe's Opera House (Opera
House Buildings in Nebraska 1867-1917
MPS), 457-%2 D St.

Surprise, Surprise Opera House (Opera
House Buildings in Nebraska 1867-1917
MPS), SE. corner, intersection of Miller and
River Sts,

Chase County

Champion, Champion Mill; Mill St. and
Second St.

Cherry County

Valentine vicinity, Bryan Bridge, US 20

Cheyenne County

Lodgepole, Ladgepole Opera House (Opera
House Buildings in Nebraska 1867-1917
MPS), W. side of Oberfelder at Front

Colfax County

Clarkson, Z.C.B.]. Opera House (Opera
House Buildings in Nebraska 1867-1917
MPS), Fourth and Pine
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Crawford, Army Theatre (Opera House Friend, Warren's Opera House [Opera House ~ COMMISSION

Bui/dings: in Nebraska 1867-1917 MPS), Buildings in Nebraska 1867-1917 MPS), 511

Fort Robinson State Park Second St. [Ex Parte No. 4731

Dawson Counly

Cozad, Allen’s Opera Heuse (Opera House
Buildings in Nebraska 1867-1917 MPS),
100th E. Eighth

Dodge County
Snyder, Schneider's Opera House (Opera

House Buildings in Nebraska 1867-1917
MPS), 104 Ash '

Fillmore County

Geneva, Auditorium, The (Opera House
Buildings in Nebraska 1867-1917 MPS), 160
N. Ninth

Hamilton County

Hampton, IOOF Opera House {Opera House
Buildings in Nebraska 1867-1917 MPS), N.
Third and B Sts.

Jefferson County

Diller, Differ, Anpu C,, Opera House [Opera
House Buildings in Nebraska 18871917
MPS). Commercial and Hilton

johnson County

Tecumseh, Tecumseh Opera House (Opera
House Buildings in Nebraska 1867-1917
MPS), 123 5. Third

Knox County

Bloomfield, Pospeshil Theatre (Opera House
Buildings in Nebraska 1867-1917 MPS), 123
Broadway

Verdigre, Z.C.B.J. Opera House {Opera House
Buildings in Nebraska 1867-1917 MPS),
Fourth Ave. and Main

Merrick County

Central City, Eller, Marthe, Auditorium
(Opera House Buildings in Nebraska 1667~
1917 MPS), 706 C Ave,

Nemaha County

Auburn, New Opera House (Opera House
Buildings in Nebraska 1867-1917 MPS), 921
Central Ave,

Nuckolls County

Lawrence, Lawrence Opena House (Opera.
House Buildings in Nebraska 1867-1917
MPS), Second and Calvert Sts.

Pawnee County

Steinauer, Steinauer Opera House (Gpera
House Buildings in Nebraska 1867-1917
MPS), 215 Main

Table Rock, Table Rock Opera House (Opera
House Buildings in Nebraska 1867-1917
MPS). Houston St.

Polk County

Stromsburg, Wilson, Victor E., House, 518
Main St.

Richardson County

Falls City, Gehling's Theatre (Opera House

Buildings in Nebraska 1867-1917 MPS),
1592 Stone St.

Sheridan County
Rushville, Gourley’s Opera House (Opera

House Buildings in Nebraska 18671817
MPS), Second St.

Webster County

Bladen, JOOF Hall and Opera House (Opera
House Buildings in Nebraska 18671917
MPS), Main St.

" York Ceunty

Cresham, Ciem’s Opera House {Opera House
Buildings in Nebraska 1867-1917 MPS),
Main and Post Sts,

NEW JERSEY

Bergen County

Norwood, Church of the Holy Communion,
Summit Ave.

NEW MEXICO

Santa Fe County

Santa Fe, Archbishop Lamy's Chapel, Bishop
Lodge Rd.

NEW YORK

Columbia County

Livingston, Richmond Hili, CR 31
Dutchess County

New Hackensack, Horton, Joseph, House, NY
376, New Hackensack Rd.

Westchester County

Mount Kisco, St, Mark’s Cemetery, E. Main
St., corner of St. Mark’s PL.

NORTHERN MARIANA ISLANDS
Tinian Island

Magpo Valley Latte Sites District
OREGON

Benton County

Corvallis vicinity, rwin, Richard S., Barn,
26208 Finley Refuge Rd.

Correction:

The following property was
eroneously listed in Georgia under
Atkinson County in our annual list
dated Tuesday, May 24, 1988, under
Properties Determined Eligible for the
National Register in Fiscal Year 1986,
and should read as follows:

HAWAI

Honolulu County

Honolulw, Ala Wai Canal, Oahu Island (10/
28/85)

[FR Doc. 88-12723-Filed €-6-B8; 8:45 am]
BILLING CODE 4210-70-M

Raiiroad Cost of Capital—1987

AGENCY: Interstate Commerce
Commission.

ACTION: Notice of decision,

SURMARY: On June 6, 1988, the
Commission served a decision to update
its estimate of the railroad industry’s
cost of capital for 1987. The composite
cost of capital rate for 1887 is found to
be 11.8 percent, based on a current cost
of debt of 9.3 percent, a cost of preferred
equity capital of 7.8 percent, a cost of
common equity capital of 12.6 percent,
and & 30.6 percent debt/0.5 percent
preferred equity/68.9 percent common
equity capital structure mix. The cost of
capital finding made in this proceeding
will enable the Commission to make its
annual determination of railread
revenue adequacy for 1987.

FOR FURTHER INFORMATION CONTACT:
Ward L. Ginn, Jr., (202) 275-7489, (TDD
for hearing impaired: (202) 275-1721).

SUPPLEMENTARY INFORMATION: The cost
of capital finding in this decision should
be utilized to evaluate the adequacy of
railroad revenues for 1987 under the
standards and procedures promulgated
in Ex Parte No. 393 (Sub-No. 1),
Standards for Railroad Revenue
Adeguacy, 3 1.C.C, 2d 261 {1988). This
finding may also be utilized in
proceedings invelving the prescription of
maximum reasonable rate levels.

Additional information is contained in
the Commission's decision. To purchase
a copy of the full decision, write to
Dynamic Concepts, Inc., Room 2229,
Interstate Commerce Commission
Building, Washington, DC 20423, or call
(202) 289-2357{4359 (DC Metropolitan
area), (assistance for the hearing
impaired is available through TDD
services (202) 275-1721 or by pickup
from Dynamic Concepts, Inc,, in Room
2229 at Commission headquarters).

Decided: May 31, 1988.

By the Commission, Chairman Gradison,
Vice Chairman Andre, Commissioners
Sterrett, Simmons, and Lamboley.

Noreta R. McGee,

Secretary.

[FR Doc. 88-12756 Filed 6-6-88; 8:45 am]
BILLING CODE 7035-01-M
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[Docket No. AB-55 (Sub~-No. 246X)]

Exemption; CSX Transportation, inc.;
Abandonment Exemption; Portsmouth,
VA

Applicant has filed a notice of
exemption under 49 CFR 1152 Subpart
F—Exempt Abandonments to abandon
its 0.32-mile line of railroad between
Valuation Stations 6018+-32, and
8035+-30 in Portsmouth, VA.

Applicant has certified (1) that no
local traffic has moved over the line for
at least 2 years and that overhead traffic
is not moved over the line or may be
rerouted, and (2) that no formal
complaint filed by a user of rail service
on the line {or by a state or local
government entity acting on behalf of
such user) regarding cessation of service
over the line either is pending with the
Commission or any U.S. District Court,
or has been decided in favor of the
complainant within the 2-year period.
The appropriate state agency has been
notified in writing at least 10 days prior
to the filing of this notice.

As a condition to use of this
exemption, any employee affected by
the abandonment shall be protected
pursuant to Oregon Short Line R. Co.-
Abandonment-Goshen, 360 L.C.C. 91
(1978). To address whether this
condition adequately protects affected
employees, a petition for partial
revocation under 49 U.S.C. 10505(d)
must be filed.

Provided no formal expression of
intent to file an offer of financial
assistance has been received, the
exemption will be effective July 7, 1988
(unless stayed pending reconsideration).
Petitions to stay regarding matters that
do not involve environmental issues ?
and formal expressions of intent to file
an offer of financial assistance under 49
CFR 1152.27(c)(2) ® must be filed by June
17,1988, and petitions for
reconsideration, including
environmental, energy, and public use
concerns, must be filed by June 27, 1988
with: Office of the Secretary, Case
Control Branch, Interstate Commerce
Commission, Washington, DC 20423.

A copy of any petition filed with the
Commission should be sent to

! A stay will be routinely issued by the
Commission in those proceedings where an informal
decision on environmental issues (whether raised
by a party or by the Section of Energy and
Environment in its independent investigation)
cannot be made prior to the effective date of the
notice of exemption. See Ex Parte No. 274 (Sub-No.
8), Exemption of Out-of-Service Rail Lines, served
March 8, 1968.

* See Exemption of Rail Abandonments or
Discontinuance—Offers of Financiol Assistance, 4
LC.C.2d 164, (1987), and final rules published in the

Fedoral Register on December 22, 1987 (52 FR 48440~
18446).

applicant’s representative: Lawrence H.
Richmond, Esq.; C8X Transportation,
100 North Charles Street, Baltimore, MD
21201,

If the notice of exemption contains
false or misleading information, use of
the exemption contains false or
misleading information, use of the
exemption is void ab initio.

Applicant has filed an environmental
report which addresses environmental
or energy impacts, if any, from this
abandonment.

The Section of Energy and
Environment (SEE) will prepare an
environmental assessment (EA). SEE
will serve the EA on all parties by June
12, 1988. Other interested persons may
obtain a copy of the EA from SEE by
writing to it (Room 3115, Interstate
Commerce Commission, Washington,
DC 20423) or by calling Carl Bausch,
Chief, SEE at (202) 275-7316).

A notice to the parties will be issued if
use of the exemption is conditioned
upon environmental or public use
conditions.

Decided: May 26, 1988.

By the Commission, Jane F. Mackall,
Director, Office of Proceedings.

Noreta R. McGee,

Secretary.

[FR Doc. 88-12522 Filed 6-6-88; 8:45 am}
BILLING CODE 7035-01-M

DEPARTMENT OF LABOR
Mine Safety and Health Administration
[Docket No. M-88-85-C)

Quarto Mining Co,; Petition for
Meodification of Application of
Mandatory Safety Standard

Quarto Mining Company, 1800
Washington Road, Pittsburgh,
Pennsylvania 15241 has filed a petition
to modify the application of 30 CFR
75.1003-2(f) (requirements for movement
of off-irack mining equipment in areas of
active workings where energized trolley
wires or trolley feeder wires are present;
pre-movement requirement; certified
and qualified persons) to its Powhatan
No. 4 Mine (I.D. No. 33-01157) located in
Monroe County, Ohio. The petition is
filed under section 101(c) of the Federal
Mine Safety and Health Act of 1977,

A summary of the petitioner's
statements follows:

1. The petition concerns the
requirement that a minimum vertical
clearance of 12 inches be maintained
between the farthest projection of the
unit of equipment which is being moved
and the energized trolley feeder wires at

all times during the movement or
transportation of such equipment.

2. Petitioner states that the mine is
requesting relief only for movement of
longwall ghields. The longwall shields,
when collapsed and loaded onto
equipment dollies for moving, are lower
than the normal rolling stock i.e. the
mine cars. Twelve inches of radical
clearance is provided from all trolley
wire for shields loaded on dollies. All
fire resistant fluid that can be removed
from the shields without disassembly is
removed prior to transporting them.

3. As an alternate method, petitioner
proposes that prior to moving a shield,
which has been loaded on a dolly,
passed energized trolley wire the
following procedures would be followed:

(a) When the shields are fully
collapsed and loaded for movement on
the equipment, dolly measurements
would be taken to verify that they are
lower than rolling stock;

(b) Nonconductive standards such as
plastic pipe would be mounted on each
end of the dolly extending to 48 inches
above the rail to allow the motorman to
ascertain any low top or wire
conditions;

(c) The top and wire side of each
shield would be covered with fire
resistant material;

(d) The shields and dollies would-be
examined by a certified person to
ensure that coal dust, float dust, loose
coal, oil, grease, and other combustible
materials have been cleared up and not
permitted to accumulate on either unit;

(e) The shield would be effectively
grounded to the dolly;

(f) A qualified person, would examine
the trolley wires, trolley feeder wires,
and associated automatic circuit
interrupting devices for the entire route
to ensure proper short circuit protection
exisis;

(g) A mine car would be transported
over the entire route to physically
assure all crossings and clearance;

(h) All shields would to securely
anchored to the equipment dolly to
prevent shifting and or separation from
the dolly. The shields would be blocked
on each end by steel which is an integral
part of the dolly. Two chain binders and
a chain would hold down the shields
securely to the dolly and would also
prevent the shields from slipping off the

sides;

(i) The trip of shields would be moved
at a reduced speed to lessen the
likelihood of the shields shifting or the
dollies coming off the track;

(j) Any shield which does not meet the
requirements of 3(a) would be moved in
full compliance with the standard; and
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(k) All personnel involved with the
move would be reinstructed as to the
new procedures.

4. Petitioner states that the proposed
alternate method will provide the same
degree of safety for the miners affected
as that afforded by the standard.

Reguest for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before July
7, 1988. Copies of the petition are
available for inspection at that address.

Date: June 1, 1988,
Patricia W. Silvey,

Director, Office of Standards, Régulations
and Variances.

[FR Doc. 88-12818 Filed 6-6-88; 8:45 am]
BILLING CODE 4510-43-M

Occupational Safety and Heaith
Administration

[V-88-1]
Varience Applications; Doe Run Co.

AGENCY: Occupational Safety and
Health Administration Labor.
AcTiON: Notice of application for
permanent variance.

SuMMARY: This notice announces the
application of the Doe Run Company for
a permanent variance from the provision
in the lead standard {29 CFR
1610.1025[f){2), Table II) limiting the use
of half-mask, air-purifying respirators
equipped with high efficiency filters, to
areas where the lead concentration in
air is not in excess of 500 micrograms
per cubic meter of air. The applicant has
requested that it be authorized, under
specified conditions, to permit
employees to wear such respirators
where they are exposed to lead at
concentrations in excess of that
limitation.

pATES: The last date for interested
persons to submit comments is July 7,
1988. The last date for affected
employers and employees to request a
hearing is July 7, 1988.

ADDRESSES: Send comments or requests
for a hearing to: Office of Variance
Determination, Occupational Safety and
Health Administration, U.S. Department
of Labor, Third Street and Constitution
Avenue NW., Washington, DC 20210.

FOR FURTHER INFORMATION CONTACT:

Jamres J. Concannon, Director, Office of
Variance Determination at the above
address, Telephone: (202) 523-7193.

or the following Regional and Area

Offices:

US Department of Labor—OSHA, 911
Walnut Street Room 406, Kansas City,
Missouri 64108

US Department of Labor—0OSHA, 4300
Good{ellow Boulevard—Building
105E, St. Louis, Missouri 83120.

SUPPLEMENTARY INFORMATION:

Notice of Application

Notice is hereby given that the Doe
Run Company, 7733 Forsyth Boulevard,
Clayton, Missouri 83105, has made
application pursuant to section 6(d) of
the Occupational Safety and Health Act
of 1970 {84 Stat. 1596; 29 U.S.C. 655) and
29 CFR 1905.11 for a variance from the
standard prescribed in 29 CFR
1910.1025(f)(2), respirator selection.

The address of the place of
employmeat that will be affected by the
application is as follows: Herculaneum
Smelting Division, Herculaneum,
Missouri 63048.

The purpose of 29 CFR 1910.1025(f)(2)
is to protect employees from excessive
lead exposure by requiring employers to
provide employees with respirators
appropriate for the concentration of lead
in air.

The applicant certifies that employees
who would be affected by the variance
have been notified of the application by
giving a copy of it to their authorized
employee representatives and by
posting a copy at all places where
notices to employees are normally
posted. Employees have also been
informed of their right to petition the
Assistant Secretary for a hearing.

Regarding the merits of the
application, the applicant contends that
the practices and conditions it proposes
to use will provide a place of
employment which is as safe and
healthful as that provided under the
occupational health standard for lead.

» The Doe Run Company operates a
lead smelter in southwest Missouri with
a smelter design capacity of 225,000 tons
annually, which represents
approximately 36 percent of the total
United States refined lead capacity. In
fiscal 1986 [11/85-10/86) the smelter
produced 181,000 tons of refined lead.

Under the provisions of the lead
standard, specifically 25 CFR
1910.1025(e){1), Doe Run is required to
implement engineering, work practice
and administrative controls, to the
extent feasible, to reduce and maintain

employee exposure to airborne lead to
or below 100 micrograms per cubic
meter {ug/m?j of air, averaged over an
8-hour period. By June 28, 1991, the
applicant must comply with a
permissible exposure limit (PEL) of 50
pg/m? through the use of engineering
and work practice controls, except to
the extent it can demonstrate that such
controls are not feasible.

During the time period necessary to
install the above-referenced controls, or
in work situations where such controls
are npt sufficient to reduce exposures to
or below the PEL, Doe Run may utilize
respiratory protection. When respirators
are used, Table il (29 CFR
1910.1025{f){2), Table Ii) of the standard
specifies the type of respiratory
protection depending on the airborne
concentration of lead or condition of
use. This table assigns a protection
factor of 10 for negative-pressure, half-
mask respirators, thereby establishing a
maximum airborne lead cencentration
of 500 pg/m? for which such a respirator
may be used. The applicant is seeking a
permanent variance from this restrictive
protection factor.

The applicant asserts that airborne
levels within the smelter may exceed
the level of 500 pg/m? for some
operations and, moreover, during upset
conditions or maintenance operations,
airborne lead levels may often exceed
500 ug/m?,

Compliance with Table Il'in these
situations, Doe Run states, is infeasible
due to the variability in duration of
exposure and the inability to determine
the need for greater protective measures
until industrial hygiene sampling has
been conducted and laboratory results
returned. In light of those factors, the
applicant seeks to utilize a protection
factor of 25 for negative pressure
respirators.

The applicant further states that it has
developed an extensive respirator
protection program at the smelter which
provides, in part, quantitative fit testing
and employee training in respivator
usage. Based upon this program and
available evidence, Doe Run stipulates
that it has determined that a protection
factor grezter than 10 can be assigned to
a negative pressure respirator.
Quantitative fit test resuits performed
on its employees, states the applicant,
yielded a fit factor with a geometric
mean-of 1470 during the second half of
1985. During this time period, no
employee had a fit factor less than 286.

Distribution of fit test results for this
time period is as follows:
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FREQUENCY DISTRIBUTION OF PROTECTION FACTORS

Ldune 1, 1985-Dec. 31, 1985]

Range Frequency Q’"‘“, "l ,‘ﬁc"e Percent c‘p":‘t“':n";"‘
200 0 0 00 0.0
200 t0 999 97 97 20.0 20.0
1000 to 4999 387 484 79.7 99.7
5000+ 2 486 03 100.0

Further, according to Doe Run, the
American National Standards Institute
(ANSI) has alsa concluded that a
protection factoer higher than 10 can be
assigned to a negative pressure
respirator if the employee has been
quantitatively fit tested (ANSI Z88.2-
1980). Moreover, Doe Run asserts, data
from the National Institute for
Cccupational Safety and Health's work
at the Doe Run Herculaneum smelter
indicates that a half-mask negative-
pressure respirator with a high
efficiency filter will provide a geometiic
mean protection factor of 180 when used
in a smelter environment. Therefore,
Doe Run states that it is confident that
by the strict enforcement of it's
respirator protection program, a
protection factor of at least 25 could be
assigned to a negative pressure
respirator,

Doe Run states that in lieu of
complying with 29 CFR 1810.1025(f}(2) it
will provide respirators, at no cost to its
employees, and shall require the use of
said respirators during the time period
necessary o install engineering or work
practice controls, in work situations in
which feasible engineering and work
practice controls are not sufficient to
reduce airborme lead exposures to or
below the PEL, and/or whenever any
employee requests a respirator,

In addition, when respirators are
required, the applicant states that half-
mask negative pressure respirators, with
high-efficiency filters, will be provided
to employees who work in operations
having airborne concentrations of lead
not exceeding 25 times the exposure
limit, only if said employees
demonstrate a quantitative fit test fit
factor of 250 or greater. Quantitative fit
tests will be performed at the time of
initial fitting and at least semiannually
for all expesed employees.

Doe Run further alleges that, with
respect to any employee who is wearing
a half-mask negative pressure respirator
in accordance with this permanent
variance and who has a rise in his/her
blood lead level from the previous
sampling test of 10 ug/100g of whole
blood or greater, it will perform a
quantitative fit test to ensure that the fit
factor is 250 or greater. In addition, the

applicant states that it will evaluate
such employee’s respirator usage,
hygiene habits and lead-related work
practices. Based on the quantitative fit
test and the evaluation, the Company
agrees fo take all reagonable and
appropriate corrective steps to protect
the health of the employee including, if
necessary, requiring the employee to
wear a powered air-purifying respirator
in lien of 2 half-mask negative pressure
respirator.

Doe Run alleges that it will also
continue to enforce and, if warranted,
revise its written respirator program.
This program provides, in part, that Doe
Run clean an employee’s respirator at
the end of each shift, and after it has
been dried in an oven, wrap it in plastic
and return it to the individual
employee's storage bin.

The applicant contends that it will
also provide powered air-purifying
respirators in lieu of half-mask negative
pressure respirators whenever an
employee requests the use of said
respirator or when the use of said
respirator is necessary to protect the
health of an employee, and that it shall
select respirators from those approved
for protection against lead dust, fume
and mist by the Mine Safety and Health
Administration and the National
Institute for Occupational Safety and
Health under the provisions of 30 CFR
Part 11.

In summary, the applicant contends
that it has demonstrated by a
preponderance of the evidence that the
practices and conditions it propeses to
use will provide a place of employment
which is as safe and healthful as-that
provided under the occupational health
standard for lead.

All interested persons, including
employers and employees who believe
they would be affected by the grant or
denial of this application for variance,
are invited to submit written data,
views, and arguments relating to the
issues raised in the application no later
than July 7, 1988.

In addition, employers and employees
who believe they would be affected by a
grant or denial of the variance may
request a hearing on the application no
later than July 7, 1988, in conformity

with the requirements of 29 CFR 1905.15.

Submission of written comments and

requests for a hearing should be in

quaduplicate, and must be addressed to

the Office of Variance Determination at

the above address. ]
Signed at Washington, DC, this 1st day of

June 1988.

John A. Pendergrass,

Assistant Secretary.

[FR Doc. 88-12818 Filed 6-6-88; 8:45 am]

BILLING CODE 4510-26-M

Pension and Welfare Benefits
Administration

[ Application No. D-7155] et al.

Proposed Exemptions; Teiephone Real
Esiate Equity Trust et al.

AGENCY: Pension and Welfare Benefits
Administration, Labor.

AcTiON: Notice of proposed exemptions.

summMARY: This document contains
notices of pendency before the
Department of Labor (the Department)
of proposed exemptions from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and/or the
Internal Revenue Code of 1954 (the
Code).

Written Comments and Hearing
Regquests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemptions,
unless otherwise stated in the Notice of
Pendency, within 45 days from the date
of publication of this Federal Register
Notice. Comments and requests for a
hearing should state the reasons for the
writer's interest in the pending
exemption.

ADDRESS: All written comments and
requests for a hearing (at least three
copies) should be sent to the Pension
and Welfare Benefits Administration,
Office of Regulations and
Interpretations, Room N-5668, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210.
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Allention: Application No. stated in
each Notice of Pendency. The
applications for exemption and the
comments received will be available for
public inspection in the Public
Documents Room of Pension and
Welfare Benefit Programs, 1.S.
Department of Labor, Room N-4677, 200
Constitution Avenue NW., Washington,
DC 20210,

Notice to Interested Persons

Notice of the proposed exemptions
will be provided to all interested
persons in the manner agreed upon by
the applicant and the Department within
15 days of the date of publication in the
Federal Register. Such notice shall
include a copy of the notice of pendency
of the exemption as published in the
Federal Register and shall inform
interested persons of their right to
comment and to request a hearing
{where appropriate).

SUPPLEMENTARY INFORMATION: The
proposed exemptions were requested in
applications filed pursuant to section
408(a) of the Act and/or section
4975(c)(2) of the Code, and in
accordance with procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28, 1975). Effective December 31,
1978, section 102 of Reorganization Plan
No. 4 of 1978 (43 FR 47713, October 17,
1978) transferred the authority of the
Secretary of the Treasury to issue
exemptions of the type requested to the
Secretary of Labor. Therefore, these
notices of pendency are issued solely by
the Department,

The applications contain
representations with regard to the
proposed exemptions which are
summarized below. Interested persons
are referred to the applications on file
with the Department for a complete
statement of the facts and
representations.

Telephone Real Estate Equity Trust (the
Trust) Located in New York, New York

[Exemption Application No. D-7155]
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, April 28, 1975). If the exemption is
granted the restrictions of section 406(a)
of the Act and the sanctions resulting
from the application of section 4975 of
the Code, by reason of section
4975(c)(1)(A) through (D) of the Code,
shall not apply to (1) certain leases (the
Leases) by the Trust of spacein two
commercial real properties (the

Properties) located in Hampton, Virginia
(Executive Towers) and Portland,
Oregon (Parkside) to the Equitable Life
Assurance Society of the United States
(Equitable), Manufacturers Hanover
Consumer Services (MHCS), Security
Pacific Corporation (SPC), Read
Commercial Properties, Inc. (Read),
Prudential-Bache Securities, Inc.
(Prudential-Bache) and General Electric
Company (GE), each of which is a party
in interest or an affiliate of a party in
interest with respect to the Trust; (2) the
proposed potential amendments,
renewals or extensions of the Leases;
and (3) the proposed leasing by the
Trust of space in the Properties to any
other persons or entities that may be
parties in interest with respect to the
Trust (except for fiduciaries with respect
to the Properties),! including the
amendments, renewals and extensions
thereof; provided that the terms and
conditions of any leases subject to this
exemption, including any amendments,
renewals or extensions thereof, are at
least as favorable to the Trust as those
which the Trust could obtain in arm’s-
length transactions with unrelated
parties; and provided further that any
such leases, including any amendments,
renewals or extensions thereof, are
approved on behalf of the Trust by
Eastdil Advisers, Inc.

Effective Date: The effective date of
the proposed exemption, if granted, will
be May 1, 1984 as to the Executive
Towers lease to Equitable; December 5,
1986 as to the Parkside lease to
Equitable; May 1, 1984 as to the lease to
MHCS; February 29, 1984 as to the lease
to SPC; April 1, 1987 as to the lease to
Read; June 22, 1983 as to the lease to
Prudential-Bache, and December 20,
1982 as to the leases to GE.

Summary of Facts and Representations
1. The Trust

The Trust is a group tiust which is
utilized for the investment on an
undivided basis of certain real estate
assets of its participating plans (the
Plans]. The Plans are employee benefit
plans established by the companies
resulting from the reorganization of
American Telephone and Telegraph
Company (AT&T) and its subsidiaries,
pursuant to the Plan of Reorganization
approved by the U.S. District Court for
the District of Columbia in the matter of
U.S: v. Western Electric Co., Inc., et. al.
(Civil Action No. 82-0192). The assets of
the Plans’ predecessor plans were held
in the Bell System Pension Plan Trust

! Fiduciaries as used here include the American
Telephone and Telegraph Company and its
affiliates and Eastdil Advisers, Inc. and its affiliates.

(the BSPP) and the Bell System
Management Pension Plan Trust (the
BSMPP). On January 1, 1884 the trusts
for the BSPP and the BSMPP were
merged into the Bell System Trust (the
BST). Substantially all of the non-real
estate assets in the BST were
transferred to a new AT&T trust. The
BST, retaining the real estate assets,
was amended and restated as the Trust.
As of January 1, 1986, the Trust covered
approximately 1,226,000 participants -
and had net assets of approximately
$4.218 billion. To promote
diversification, AT&T has utilized the
professional services of more than a
hundred independent trustees and
investment managers to manage the
Trust assgets.

2. Eastdil

A subsidiary of Eastdil Realty, Inc.,
Eastdil Advisers, Inc. (Eastdil) is a
registered investment advisor under the
Investment Advisors Act of 1940, as
amended. Eastdil's stated purpose is the
investment and management of real
estate assets for large pension plans and
has more than $1 billion in pension plan
assets currently under management. As
of December 31, 1986, Eastdil was
managing approximately $650 million in
real estate assets of the Trust.

3. The Properties

Executive Towers is a commercial
office building located at 2101 Executive
Drive in Hampton, Virginia. Eastdil
organized a Delaware corporation,
Executive Towers, Inc. (ETI), to hold
title to Executive Towers on behalf of
the Trust, to collect income therefrom
and distribute such income to the Trust.
All of the officers and directors of ETI
are employees of Eastdil. ETI is wholly
owned by the Trust and is exempt from
Federal income taxation under section
501(c)(2) of the Code.

Parkside is a commercial office -
building located at 2020 SW Fourth
Avenue in Portland, Oregon. It is the
sole asset of the Parkside Center
Company (the Joint Venture), a joint
venture formed to take title to, operate,
lease, dispose of and otherwise deal
with Parkside. The joint venturers are
the Oregon Pacific Investment and
Development Company and Parktel I,
Inc. (Parktel), a Delaware corporation
wholly owned by the Trust and
organized by Eastdil to hold the Trust's
interest in the Joint Venture, to collect
income therefrom and to distribute such
income to the Trust. All of the officers
and directors of Parktel are employees
of Eastdil. Eastdil represents that
Parktel is exempt from Federal income
taxation under section 501(c}(2) of the
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Code. Under the terms of the agreement
establishing the Joint Venture, all of the
leases of space in Parkside must be
satisfactory in form and substance to
Parktel and Parktel's counsel and all
tenants in Parkside must be satisfactory
in all respects to Parktel. All proposed
leases must be submitted to Parktel at
least twenty days prior to the
anticipated execution thereof, and
Parktel has the right to approve or
disapprove such leases in its sole
discretion.

4. The Tenants

(a) Equitable is a life insurance
company organized and incorporated in
New York with its headguarters in New
York City. Equitable is engaged as an
investment manager of certain assets of
the Trust other than the Properties.
Equitable was engaged in this fiduciary
capacity on behalf of the Trust prior to
the executions of its Leases of space in
the Properties.

(b) MHCS is engaged in the provision
of consumer finance services, the
making of first and second morigage
loans and small consumer Joans. On
May 1, 1984, the parent corporation of
MHCS, Manufacturers Hanover
Corporation (MHC), purchased 100
percent of the stock of C.LT., Inc. (CIT),
which was engaged in substantially the
same business as MHCS and which was
not affiliated with MHC or MHCS prior
to such stock purchase. Until December.
31,1985, a subsidiary of MHC,
Manufacturers Hanover Trust Company
(MHTC), was a trustee with respect to
certain assets of the Trust other than the
Properties.

(c) SPC is a public corporation which
is the parent corporation of Security
Pacific National Bank [SPNB), which
served as ancillary trustee with respect
to certain assets of the Trust ather than
the Properties in 1984 and 1985. Two
other subsidiaries of SPC were or are
tenants in the Properties: the Security
Pacific Financé Corporation (SPFC),
engaged in the provision of consumer
credit services, and the Security Pacific
Finance Management Corporation
(SPFMC), engaged in the provision of
payroll and leasing services to certain of
its affiliates.

{d) Read is a Virginia corporation
engaged in the management and leasing
of real property. Read is wholly owned
by Read Consclidated Companies
(RCC), a Virginia partnership with
ownership interests in various entities
engaged in real property development
and management, including Read
Commercial Properties Atlanta, Inc.
(Read Atlanta), a Georgia corporation
wholly owned by Read Interstate
Companies, a partnership in which RCC

has an 85 percent ownership interest.
On April 1, 1987, Read Atlanta entered
into an agreement with Eastdil to
manage certain commercial real
property in Aflanta, Georgia which is
owned by Artel L, Inc,, a title-holding
corporation wholly owned by the Trust.

{e) Prudential-Bache is a registered
broker-dealer and investment banking
firm engaged in the sale of securities,
insurance products and otherfinancial
services. It is a wholly-owned
subsidiary of the Prudential Insurance
Company of America (Prudential).
Effective January 1, 1984, Prudential -
entered into a group annuity contract
with the Trust and a separate
investment management agreement to
manage certain assets of the Trust, not
including the Properties, on a
discretionary basis.

(f) GE is a public corporation which is
the parent corporation of General
Electric Financial Services, Inc. (GEFS).
In June of 1986 GEFS purchased 80
percent of all outstanding stock of
Kidder Peabody & Company, Inc.
(Kidder Peabody). GEFS subsequently
formed a wholly-owned subsidiary,
KPG, to hold the Kidder Peabody stock
purchased by GEFS. Kidder Peabody is
a service provider with respect to
certain of the Plans participating in the
Trust by virtue of Kidder Peabody's
rendering of securities brokerage
services to such Plans.

5. The Leases

(a8) On Feburary 2, 1984, ETI entered
into a lease [the ET Lease) with
Equitable under which Equitable leased
approximately 3,653.05 squaze feet of
space in Executive Towers out of a total
of approximately 130,000 square feet of
rentable space. The ET Lease provided
for occupancy commencing May 1, 1984
with an initial term of three years. The
ET Lease was renewed on April 30, 1987
for an additional term of five years. The
ET Lease provides for an initial base
rent subject to automatic annual
increases proportionate to increases in
the taxes and operating expenses of
Executive Towers. Upon the May 1, 1987
renewal of the ET Lease, the base rent
was increased.

On December 5, 1988, the Joint
Venture entered into a lease [the
Parkside Lease) with Equitable under
which Equitable leased 9,800 square feet
in Parkside out of a total of 218,810
rentable square feet. The Parkside Lease
provided for occupancy commencing
March 1, 1987 for an initial term ending
February 29, 1992, The Parkside Lease
provides for a monthly base rent which
increases incrementally according to a
schedule in the Parkside Lease. The rent
is also subject to annual increases

proportionale to increases in taxes and
operating expenses in accordance with a
rider to the Parkside Lease. Under the
Parkside Lease, Equitable has a right af
first refusal to lease adjacent vacant
space prior to any lease of such space to
a third party. In the Parkside Lease the
Joint Venture agreed lo reimburse
Equitable in an amount not to exceed
$34,000 for the monthly rental payments
which Equitable was obliged to make
under an existing lease for spacein a
competing commercial office building
which was to expire April 30, 1987.
Eastdil, as a fiduciary of the Trust,
represents that this reimbursement
agreement was an inducement for
Equitable to enter into the lease, that
such tenant inducements are common in
the real estate industry and that the
terms of such reimbursemen! agreement
were reasonable under the surrounding
facts and circumstances.

{b) On February 24, 1983, ETI entered
into a lease [the CIT Lease) with CIT
under which CIT leases 885.50 square
feet in Executive Towers, approximately
.68 percent of the rentable space in
Executive Towers. The CIT Lease
provided for occupancy commencing
July 1, 1983 and terminating on June 30,
1988 unless sooner amended, terminated
or extended as provided in the CIT
Lease. As a result of MHC's purchase of
the stock of CIT, the CIT Lease was
asgsinged to MHCS as of January 1, 1987,
Under the CIT Lease, MHCS pays a
base rent subject to an annual increase
equal to MHC's proportionate share of
the annual increase in operating
expenses and real estate taxes, based
on the proportionof the enfire rentable
square footage in Execulive Towers
demised under the CIT Lease. On March
4, 1987 MHCS notified ETI of the
intention of MHCS to vacate the
premises demised by the CIT Lease,
MHCS has vacated the premises but will
continue to pay rent under the CIT
Lease until the earlier of the CIT Lease’s
termination or the lease of the premises.
by ETI to another party.

{c) On February 29, 1984, ETI eniered
into a lease with SPFC (the SP Lease)
under which SPFC leased 1009.57 square
feet, or approximately .77 percent, of the
rentable square foctage in Executive
Towers. The SP Lea